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Case No. 5,806. 

GREY V. THOMAS et al. 

[1 N. J. Law J. 139.] 

District Court, D. New Jersey- Feb. 26, 1878. 

Bankruptcy— Fraud. 

A bill of complaint to set aside as fraudulent 
a transfer of personal property by the bankrupt, 
if the petition in bankrupt<'y was filed before the 
amendment of June 22. 1874 [18 Stat. 178], must 
allege that the transfer was made with the 
knowledge of the defendant that it was fraudu- 
lent. 

On demurrer to bill of complaint filed by 
assignee in bankruptcy to set aside as fraud- 
ulent a transfer of personal property by the 
bankrupt to the defendants. The special 
causes assigned for demurrer were: 1, That 
the bill does not allege, nor does it anywise 
appear, that the transfer was made within 
two months next preceding, the time of filing 
the petition in bankruptcy. 2, That there is 
no allegation that at the time of the transfer 
the defendants Imew that it was fraudulent 
In law. 

James Wilson, for demurrer. 
Samuel H. Grey, for assignee. 

NIXON, District Judge. The petition in 
bankruptcy was filed June 13, 1874, and be- 
fore the amendment of June 22, 1874, was 
enacted. The transfer complained of took 
place while the original act was in force, to 
wit, about April 1, 1874; and the question 
raised by the demurrer is, whether the case 
is to be determined by the law as it stood 
when the transfer was made, and the peti- 
tion in bankruptcy was filed, or by the law 
as it has been amended when the suit was 
commenced. There has been considerable 
discussion of this question in other districts, 
the judges reaching different conclusions, but 
i£ is now raised for the first time in this 
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court. As to the conflicting views elsewhere, 
see Hamlin v. Pettibone [Case No. 5.995]; 
Brooke v. McCraken [Id. 1,932]; Van Dyke 
V. Tinker [Id. 16,849]; In re Montgomery [Id. 
9,732]; Bradbury v. Galloway [Id. 1,764]; In 
re King [Id. 7,781]; Singer v. Sloan [Id. 12,- 
898]; Boothe t. Brooks [Id. 1,650]; In re 
Griffiths [Id. 5,825]. It is to be borne in 
mind that the transaction complained of was 
the transfer of property by a debtor to a 
creditor to pay an antecedent debt: an act 
not forbidden in morals, or by the common 
law, but contrary to the provisions of the 
bankrupt law of 1867, [14 Stat 517,] and, if 
impeachable, it is only so because it was 
done within the time and under the circum- 
stances prohibited by said law. When the 
transfer was made and when the petition in 
bankruptcy was filed, the assignment could 
not be invalidated, unless other creditors took 
steps by involuntary proceedings in bank- 
ruptcy to set it aside within four months 
from the date of the transfer and the cred- 
itor, who received the conveyance, had rea- 
sonable cause to believe that it was made in 
fraud of the provisions of the act. This suit 
was brought in August, 1876, and then the 
limitation in time had been narrowed to two 
months, and the preferred creditor was re- 
quired to know that 3, fraud upon the law 
was intended. 

These two changes were introduced by the 
10th and 11th sections of the amendatory act 
of 1874. As they are remedial in their char- 
acter, it was within the power of congress to 
have them applicable to the decision of cases 
growing out of p ending bankruptcy proceedings 
if they desired to do so. The constitution of 
the United States imposes no restraint upon 
the legislative authority in regard to the en- 
actment of retroactive laws, whether they 
afCect vested rights or the obligation of con- 
tracts. The prohibition there is to ex post 
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facto laws, wbicli have always been held to 
include only penal and criminal statutes. 
Watson V. Mercer, 8 Pet [33 U. S.] 110; Car- 
penter V. Com., 17 How. [58 U. S.] 4G3; Coo- 
ley, Const Lim. 264. 

The power being clear, what was the in- 
tention? In determining this, the 13th sec- 
tion of the Revised Statutes of the United 
States, in force when the amendment was 
approved (see section 5601, Rev. St.), must 
not be overlooked. It was originally enacted 
in 1S71, and was entitled "An act prescrib- 
ing the foi-m of the enacting and restrain- 
ing clauses of acts and resolutions of con- 
gress, and rules for the construction thereof," 
and is as follows: "The repeal of any stat- 
ute shall not have the efcect to release or 
extinguish any penalty, forfeiture or liability 
incurred under such statute, unless the re- 
pealing act shall so expressly provide, and 
such statute shall be treated as still remain- 
ing in force for the purpose of sustaining any 
proper action or prosecution for the enforce- 
ment of such penalty, forfeiture or liability." 
This section may be regarded as a congres- 
sional approval of the rule of construction 
announced by the supreme court in Harvey 
V, Tyler, 2 Wall. [69 U. S.] 347; to wit "that 
all statutes are to be considefred prospective, 
vmless the language is express to the con- 
trary, and there is a necessary implication to 
that effect." 

It is not necessary to speculate upon what 
would have been the effect of the provisions 
of this section on the action if it had been 
pending when these changes in the law were 
enacted. It has been commenced since, and 
the changes will be operative and will re- 
lease or extinguish any liability incurred at 
the time of the repeal, if it appeaVs expressly 
■or by necessary implication that congress in- 
tended them to be applied to all subsequent 
:suits. They have refei-ence to the remedy 
isolely: and involve (1) the time between the 
transfer and the adjudication, ajid (2) the 
^evidence by which the suit is to be main- 
tained. By the last section of the amenda- 
itory act of 1874, all acts and parts of acts 
inconsistent with its provisions are expressly 
repealed. The change in regard to the lapse 
of time between the transfer and the adjudi- 
cation in bankruptcy was not to take effect 
imtil two months after the passage of the 
act. The other change was absolute and in- 
stantaneous in its operation. If congress had 
intended to except future suits, instituted be- 
yond the period of two montlis from the 
date of the enactment, that Intention would 
have been manifested in view of the well- 
settled principle, that the right to a particu- 
lar remedy is not a vested right and where 
a statute providing a remedy is repealed 
while proceedings are pending, such proceei- 
ings will be thereby determined, unless the 
legislature shall otherwise provide. This was 
held by the supreme comi: in tiie case of 
Bank of Hamilton v. Dudley, 2 Pet [27 U. S.] 
492. The state of Ohio had a law in force 



authorizing administrators to sell the real en- 
tate of intestates for the payment of debts 
by order of the county courts. Such an order 
was obtiined in this case, but pending the 
proceedings under it and before the order for 
sale was fully executed, the law was re- 
pealed. Chief Justice Marshall, delivering 
the opinion of the court, held the repeal tej.-- 
minated all the proceedings under the order. 
"The repeal of such a law," says he, "divests 
no vested estate, but is the exercise of a 
legislative power which every legislature pos- 
sesses. The mode of subjecting the prop- 
erty of a debtor to the demands of a creditor 
must always depend on the wisdom of the 
legislature." 
Demurrer sustained. 



Case N"o. 5,807. 

GREYOR V. The BLACK WARRIOR. 

District Court D. Louisiana. March 18, 1858. 

[This was a proceeding involving the construc- 
tion of Act Cong. March 3, 1851, §2 (9 Stat 635), 
which provides that the master, agent, or owner 
of a vessel receiving precious metals for shipment 
shall not be liable as carrier thereof, unless the 
shipper gives "a note in writing of the true char- 
acter and value thereof, and have the same en- 
tered on the bill of lading therefor." In 2 Pars. 
Shipp. & Adm. 123, it is stated that this case 
seems opposed to a liberal construction of the 
act, which would render the note in writing un- 
necessary on the part of the shipper, if he has 
acted honestly, and the necessary statement is 
contained in the bill of lading; though it is no- 
where stated whether or not the bill of lading in 
fact contained the statement required by the stat- 
ute.] 

[See Wattson v. Marks, Case No. 17,296.] 

[Nowhere reported; opinion not now acces- 
sible.] 



Case No. 5,808. 

GRIDLEY V. NORTHWESTERN MUT. 
LIFE INS. CO. 

[14 Blatchf. 107.] i 

Circuit Court E. D. New York. Jan. 27, 1877.2 

Life Insurance — Answer to Questions in Ap- 
plication Blank — ^Hereditary Insanity. 

This question was put to the applicant for a 
policy of insurance in a life insui-ance company: 
"Have the person's parents, uncles, aunts, broth- 
ers or sisters been afflicted with consumption, 
scrofula, insanity, epilensy, disease of the heart, 
ot any other hereditary disease?" He answered, 
*'No, except one brother temporarily insane six 
years since; causes, domestic and financial trou- 
ble, followed by hard drinking and excessive use 
of opium and morphine. Recovery followed re- 
formed habits. No hereditary taint of any kind 
in family, on either side of house, to my knowl- 
edge." The policy having been afterwards is- 
sued, in a suit brought on it the defendant proved 
the temporary insanity of an uncle of the appli- 
cant, but there was no evidence of any hereditarv 
insanity in the family of the applicant: Held, 
that the question put to the applicant was only 
an inquiry whether any of the diseases mentioned 
in it had appeared among the relatives of the ap- 
plicant in the form of an hereditary disease; that 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 100 U. S. 614.] 
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(Case No. 5,809) GRIEVJES 



the applicant Tinderstood it in that sense; and 
that the answer was true. 

, rOited in Sinclair v. Phoenix Mut Ins. Co., 
Case No. 12,896.] 
ISee note at end of case.] 

[This -was an action at law by Mary 3J. 
<Tridley, against the Northwestern Mutual 
Life Insurance Company.] 

Sewell & Pierce, for plaintiff. 
Salomon & Burke, for defendant. 

BENEDICT, District STudge. This is a mo- 
tion for a new trial. The a<2tlon is brought 
upon a policy of insurance, issued by the de- 
fendant upon the life of Fayette R. Gridley. 
The question of law presented is as to the 
proper construction to be put upon a ques- 
tion contained in the application for the 
policy, and on the answer given thereto by 
the applicant. The question is as follows: 
"Have the person's parents, uncles, aunts, 
brothers, or sisters been afflicted "with con- 
sumption, scrofula, insanity, epilepsy, dis- 
ease of the heart, or any other hereditary 
disease?" The answer given Is as follows: 
^'No, except one brothet temporarily insane 
-six years since; causes domestic and 'finan- 
cial trouble, followed, by hard drinking, a.nd 
excessive tise of opium and morphine. Re- 
covery followed reformed habits. No heredi- 
tary taint of any kind in family, on either 
.side of house, to my kno-wledge." 

Upon the trial the defendant proved "the 
temporary insanity of an uncle of the appli- 
.cant. There was no evidence oS kno-wledge 
-of this fact by the applicant, and no evidence 
showing any hereditary insanity In the fam- 
ily of the applicant Upon this evidence it 
is claimed, In behalf of the defendant, that 
the plaintiff cannot recover, upon the ground 
that the question' and answer above referred 
to are not confined to hereditary insanity, 
-and that proof of the temporary Insanity oi 
.an uncle of the applicant showed the answer 
to this question in the application to be false 
in a material respect, and that, therefore, the 
policy is void by its terms. But I am unable 
to agree to this construction of the question 
and answer under consideration. I fail to 
.see any incongruity in the question, if it be 
-understood as confined to hereditary disease. 
It may be that the diseases enumerated in 
the question are not in all cases hereditary, 
."but all of them sometimes take the form of 
hereditary diseases; and the word "other," 
•to my mind, plainly indicates that the ques- 
tion "was intended to be an Inquiry, whether 
.any of the diseases mentioned had -appeared 
among the relatives of the applicant in the 
form of an hereditary disease. This con- 
struction of the question derives support 
from the fact that the question is put In re- 
spect to the parents, uncles, aunts, brothers 
or sisters of the applicant The point of the 
inquiry was, whether any hereditary taint 
had been developed. If this meaning of the 
Jiuestion be not plainly expressed by its lan- 



guage. It Is manifest that the applicant 
understood it In this sense, for, having an- 
swered the question by the unqualified nega- 
tive "No," he then mentions the insanity of 
a brother, and explains how this fact is con- 
sistent with the negative he, has given, by 
showing that the insanity of his brother was 
temporary; and he sums up his answer in 
the statement^ "no hereditary taint of any 
kind in family, to my knowledge," which is 
equivalent to saying, "none of the hereditary 
diseases mentioned In the question I am an- 
swering, nor any other bereditary disease, 
has appeared In nay family." So understood, 
the answer was true. 

Entertaining this view of the proper con- 
struction of this, application, I must adhere 
to the ruling made at the trial and deny the 
motion for a new trial. 

[NOTE. The insurance company appealed to 
the supreme -court, where the decision of the cir- 
cuit court was affirmed in an opinion by Mr. Jus- 
tice Swayne (100 U. S. 614). The defense upon 
the trial should have, proved three things: That 
the alleged insanity of .the uncle had existed, that 
it was hereditary, and that both these things 
were known to the applicant when he answered 
the question. The subject had been fully con- 
sidered in National Bank v. Insurance Co., 93 U. 
■g. 673. "The intent of the lawmakers is the 
■ law, and here the intent of the parties is the con- 
tract." The contract was narrowed down to 
what the applicant knew personally of the sub- 
ject of iiereditary insanity.] 



Case OJJ'o. 5,809. 

In .re GRIEVES et al. 

[15 Alb, Law J. 167.] 

^District Court, D. Massachusetts. Feb. 8, 1877. 

BAincBUPTCt — ^Discharge of -Debtors — Failure 
TO Keep Correct Accoukts. 

[Failure of the bankrupts to enter on their 
books several transfers of property, made about 
the time their affairs became embarrassed, will, 
in the absence of a sufficient excuse, prevent a 
discharge.] 

[In the matter of Grieves Bros., bankrupts. 
On application for the debtors' discharge.] 

About the time of their failure there were 
several transfers of property made by the 
bankmpts which did not appear on the books, 
and these could not be taken advantage of as 
preferences, because "the bankruptcy was 
some three or four months after the failure. 

THE COURT said that one of the most im- 
portant parts of the duty to keep books was 
to. show what is done at or about the time 
that the affairs became embarrassed, and that 
it would be dangerous to admit excuses for 
the want of proper entries at that time. He 
was not willing to decide that books, which 
omit entries of considerable importance, could 
be considered proper books, unless some pe- 
culiar circumstance^ were shown to account 
for the absence' of those entries. As there 
was an insufficient excuse in this case, the 
discharge was refused. 



GRIFFENBERG (Case No. 5,811) 



£11 Fed. Gas. page 4] 



Case No. 5,810. 

In re GBIFFEN. 

[2 Ben. 209; i 1 N. B. R. 371 (Quarto, 83); 1 
Am. Law T. Rep. Bankr. 120.] 

District Court, S. D. New York. March 11, 
1868. 

WiTSESs Fees— Bankkcpt's "Wife. 

1. The wife of a bankrupt, attending under an 
order, and being examined as a witness, is enti- 
tled to witness and travel fees, calculated ac- 
cording to the third section of the fee bill act of 
February 26, 1853 [10 Stat. 165]. 

2. If a witness in bankruptcy proceedings is, 
by the adjournments of the examination, obliged 
to attend at intervals, and it is reasonable for 
him to return home during the intervals, he is en- 
titled to travel fees, at five cents a mile, for going 
and returning each time, and to $1.50 for each 
day's attendance. 

3. The fees of a witness must be paid or ten- 
dered at the time of the service of the summons 
or subpoena. 

4. If there is an adjournment, he is entitled 
to be paid his attendance fee for the adjourned 
day, and travel fees, if it is reasonable for him 
to return home, of which the register is to judge. 

5. If the fee.s are not paid and the witness at- 
tends, the fees are to be collected as in ordinary 
actions. 

[In this case Register [Charles L.] Beale 
certifies to the judge, that in the due course 
of proceedings the following questions, per- 
tinent to the same, arose, and were stated 
and agreed to by the counsel for the opposing 
parties, to wit: air. John P. H. Tallman, who 
appeared for the bankrupt [William Griffen], 
and Mr. AUand Anthony, who appeared for 
Henry Bostwick, one of the creditors of said 
bankrupt. The bankrupt's wife was required, 
to attend before the court to be examined as 
a witness under section 26 of the act [of 1867 
(1 Stat 529)], at the request of the opposing 
creditor; she thus attended once a week for 
five weeks, and was sworn on the last day. 
It appears she resides fourteen miles from the 
place of trial, and travelled this distance each 
time, requiring seven days. The payment of 
the following bill is asked in her behalf, as 
a witness, to wit: Attended court 5 times; 
7 days necessary absence from home, at ?1.50, 
$10.50; travelled 28 miles 5 times, 150 miles, 
at 5 cents, $7.00. The creditor refuses to pay 
the bill. Question 1st. Is the wife of the 
bankrupt entitled to any pay as a witness vn- 
der section 26? Question 2d. If so, on what 
principle? Is she entitled to fees for more 
than one day's attendance and travel? Ques- 
tion 3d. How is payment in such case to be 
enforced? And the said parties requested 
that the same should be certified to your 
honor for your opinion thereon. 

[On these questions the register also cer- 
tifies his opinion. I^irst That the wife of the 
bankrupt, although appearing in obedience to 
an "order" instead of a "summons," still be- 
ing "examined as a witness," is entitled to 
fees the same as any other witness. Second. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



I am of opinion that such fees should be at 
the following rates: Travelling fees five cents 
per mile from her residence to the place 
where the examination was conducted, and 
$1.50 per diem for each day's actual attend- 
ance as such witness, until such examination 
shall have been completed. Third. I am of 
opinion that the payment of such fees is to 
be enforced as in ordinary actions, and ac- 
cording to the practice of the court.]2 

BLATCHFORD, District Judge. 1. The 
wife of the bankrupt is entitled to witness 
fees for attendance and travel, the same as 
any other witness. 

2. Such fees are to be those prescribed for 
witnesses by the third section of the fee bill 
act of February 26th, 1853. General order 
No. 29 provides that the fees of witnesses 
shall include their travelling expenses to and 
from the place at which they may be sum- 
moned to attend. This means no more than 
the travelling fees allowed by the act of 1853. 
But, if the witness was, by adjournments of 
the examination, obliged to attend at inter- 
vals, and it was reasonable for her, during 
the intervals, to return to her residence, she 
is entitled to travelling fees, at five cents per 
mile, for going and returning, as often as she 
went and retm:ned, and to $1.50 for each 
day's attendance before tlie register. 

3. By general order No, 29, the fees of a 
witness must be tendered or paid to him at 
the time of the service of the summons or 
subpoena. The fees, so to be tendered or 
paid at the time of such service, are the fees 
for going and returning once and for one 
day's attendance. If there be an adjourn- 
ment, the witness must be paid for another 
day's attendance, before he is bound to at- 
tend on the adjourned day; and, if it is rea- 
sonable for him to return to his residence, to 
be judged of by the register, he is entitled to 
be paid his travel fees for going and return- 
ing a second time, before he is bound to 
come a second time. If the fees are not so- 
paid, and the witness nevertheless attends, 
the payment of the fees is to be enforced as 
in ordinary actions and according to the prac- 
tice of the court therein. 



Case ISTo. 6,811. 

GRIFFENBBRG v. The JOHN LAUGHLIN. 

[2 Wkly. Notes Cas. 612.] 

District Court, E D. Pennsylvania. May 13, 
1S76. 

JURIST>TCTIOX IX ADMIRALTY — ACT OP ASSEMBLY 

OF 13th June, 1836, § 1 (P. L. 6i6; Pdkd. Dig. 
94) — Lies xjfox Vessel — ^Makitime Sofplies, 

1. Masts and spars furnished to a vessel while- 
she is being built are not maritime supplies. 

2. An admiralty court has no jurisdiction un- 
der the statute of the state (Act Pa. June 13, 
1836, § 1), or otherwise, to enforce a lien against 
a vessel, where the demand is not distinctively 
for maritime supplies. 

2 [From 1 N. B, R. 371 (Quarto, S3).] 
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This was a libel against the harkentine 
John Laughlin brought by one Griffenberg 
for masts and spars furnished by him to 
said vessel. The libelant claimed a lien un- 
der the act of assembly of Pennsylvania of 
June 13, 1836, § 1 (supra). The huU of the 
vessel was built and completed at Seaford, 
Del., and was then taken up to Philadelphia 
to be rigged. A contract was made with the 
libelant in Delaware to furnish the neces- 
sary masts and spars, etc., which were pre- 
pared and finished in Wilmington, and then 
towed up to Philadelphia to, be fitted in the 
hull. 

Mr. Coulston, for libelant, claimed that, 
under tlie ease of The Lottawanna, 21 Wall. 
[88 U, S.] 558, a lien, existing under the state 
law for materials furnished in fitting out a 
vessel, could be enforced by proceedings in 
rem in admiralty. 

Mr. Flanders, contra, contended that a court 
of admiralty had no jurisdiction to enforce 
such a lien, citing People's Ferry Co. v. Beers, 
20 How. [61 U. S.] 393; Roach v. Chapman, 
22 How. [63 U. S.] 129. 

CADWALADER, District Judge. Whether 
there was a lien under the Pennsylvania 
statute is an immaterial question, because 
the demand is not for maritime supplies, and 
if it had been the place of supply would have 
been the home port of the vessel. The de- 
mand arose before she was equipped so as 
to be in a condition to receive "supplies" in 
the distinctive sense of that word. The libel 
is dismissed for want of jurisdiction, with 
costs. 



GRIFFIN, Ex parte. See Case No. 4,650. 

Case Wo. 5,81S. 

In re GRIFFIN. 

[8 Ben. 3S8.] i 

District Court, S. D. New York. Feb., 1876. 

Costs— Composition— EsAMiNATiox of Bankkopt. 

A bankrupt is primarily liable for the costs of 
the register incurred in the examination of the 
bankrupt by contesting creditors, at a meeting 
of creditors held under an order of the court in 
relation to a composition proposed by him. 

The register in this case certified to the 
court that by order of the court in this mat- 
ter it was referred to the register to hold 
a meeting of creditors at his office, at which 
the bankrupt [James Griffin] should propose 
a composition to his creditors in settlement 
of his debts; that the meeting was held at 
which the bankrupt made his proposition 
and filed his statement of debts -and assets 
and offered himself for examination, and 
was examined by the attorney for certain 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



contesting creditors on different days; that 
the register had requested the bankrupt to 
pay the costs of such proceedings and the 
bankrupt objected to paying them and re- 
quested the register to certify the question 
to the court The register added to his cer- 
tificate his opinion, "that the costs so char- 
ged against the alleged bankrupt for serv- 
ices so rendered are primarily chargeable to 
and payable by the alleged bankrupt, the 
proceedings generally being had at his in- 
stance and request; and that the bankrupt 
should pay such costs, leaving the question 
to be decided in future as to whether the 
examination was justified by the circumstan- 
ces of the case and the results attained." 

BLATCHFOBD, District Judge. I concur 
in the views of the register. 



Case K"o. 5,813. 

In re GRIFFIN. 

[2 N, B. R. 254 (Quarto, 85); 2 Am. Law T. 
Rep. Bankr. 23; 1 Chi. Leg. News, 103.] i 

District Court, S. D. Georgia. Nov. 7, 1868. 

Levy, by Uxited States Marshal— Exemption 
OF Pbopeety op Bankrupt. 

• Property of the bankrupt, exempt, both by 
state and banlirupt law from levy and sale, can- 
not be sold after he has filed his petition in bank- 
ruptcy, although then levied on by a United 
States marshal. 

By FRANK S. HESSELTINB, Register: 
I, the undersigned, having been designated 
by the court as the register in bankruptcy 
before whom the proceedings in the above 
matter of the bankruptcy of Jesse H. Griffin 
are to be had, do hereby certify, that in the 
due Course of such proceedings the follow- 
ing question, pertinent to the same, arose 
and was stated and agreed to by Richard K. 
Hines, Esq., attorney for J. Waxlebaum et 
al., purchasers at United States marshal's 
sale, J. John Beck, Esq., assignee of the es- 
tate of the bankrupt, and A. Wood, Esq., 
and C. B. Wooten, Esq., attorneys for the 
bankrupt. 

Jesse H. Griffin filed his petition to be ad- 
judged a bankrupt on the 3d day of March, 
1868. On the 2Tth day of the same month 
he was adjudged a bankrupt. On the 10th 
day of February, 1868, the United States 
marshal, by virtue of a fieri facias in favor 
of certain creditors of the said bankrupt, lev- 
ied upon one house and lot and a storehouse 
in the town of Morgan, Ga., and lot 150 of 
the Tenth district, Telfair county, Ga., all 
the real estate of the said Griffin, and on the 
7th day of April sold the same at public out- 
cry to J. Waxlebaum et al., executing a deed 
therefor. Question: Could the United States 
marshal sell the said real estate, and thris de- 
prive the bankrupt of his right to a home- 

1 [Reprinted from 2 N. B. R. 254 (Quarto, 85), 
by permission. 1 Chi. Leg. News, 103, contains 
only a partial report.] 
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stead therein? And the said parties re- 
quested that the same should he certified to 
your honor for your opinion thereon. 

By the bankrupt act [of 1867 (14 Stat 517)], 
the bankrupt, on the filing of his petition for 
the benefit of its provisions, and complyins 
with the requirements of the eleventh sec- 
tion thereof, is entitled to have exempted 
and set apart to him by the assignee, in ad- 
dition to such as is exempted by the four- 
teenth section of the act, and that exempted 
by the laws of the United States, "such other 
property not included in the foregoing ex- 
ceptions as is exempted from levy and sale 
upon execution, or other process or order of 
any court, by the laws of the state in which 
the bankrupt has his domicile at the time 
of the commencement of the proceedings in 
bankruptcy." By the Code of Georgia, there 
is exempted to the head of a family, from 
levy and sale, "fifty acres of land, and five 
additional acres for each of his or her chil- 
dren under the age of sixteen years. This 
land shall include the dwelling-house, if the 
value of such house and improvements does 
not exceed the sum of two hundred dollars;" 
or, in lieu of the above land, "real estate in- 
a city, town, or village, not exceeding five 
hundred dollars in value," beside other prop- 
erty therein specified. The bankrupt, in 
compliance with the general orders and forms 
in bankruptcy, claimed, in his schedule un- 
der form "B 5," to have exempted to him, 
with other property, "a dwelling house and 
lot containing three acres, in the town of 
Morgan, Calhoun county, Ga., value five hun- 
dred dollai-s." It is my opinion that the act 
of filing his petition in bankruptcy, on the 
3d day of March, A. D. 1868, entitled the 
bankrupt, provided he conformed to all his 
duties under the bankrupt act, to all the 
privileges and benefits thereof; that one of 
those benefits was the preserving to him all 
the property specified in the act as exempted 
to those who come under its provisions. An- 
other was a discharge from all his debts. I 
therefore do not understand that after the 
bankrupt had applied for the benefi't of the 
act, one of his creditors, who had been 
served with notice that a warrant in bank- 
ruptcy had been '.ssued out of the district 
court of the United States for the Southern 
district of Georgia, against the estate of 
Jesse H. Griffin, adjudged a 'bankrupt upon 
his own petition, could continue to collect 
his debts out of the estate by selling, under 
fieri facias, the homestead secured to the 
bankrupt by the bankrupt act The relief 
which he sought from this court against 
his creditors, and the preservation of a home 
for himself and family, is not to be defeat- 
ed by any act of one of those creditors. He 
with good reason understood that in this 
court by surrendering all his estate, his 
debts would be discharged, and he allowed 
from his estate a shelter for his family. 
His- house and certain other property he 
could have saved by applying to the state 



court It is impossible that having applied 
to this court in accordance with an act con- 
stitutionally passed by the general govern- 
ment for the full relief of insolvent debtors, 
that it is less powerful to save his home from 
the grasp of the creditor whose claim is be- 
ing discharged by its action. 

In brief, my opinion is that the homestead 
of a bankrupt cannot be sold after he has 
filed his petition in bankruptcy, although it 
may then be levied on by the United States 
marshal. In this ease he served the notices 
of the issuing of the warrant in bankruptcy, 
and should have suspended proceedings on 
the fieri facias. 

There is another veiy good reason why 
this sale should be set aside by your honor, 
which I deem it my duty to bring to your 
attention. For some cause, the whole of the 
real estate of the bankrupt, returned by him 
as worth fifteen hundred dollars, was sold 
for one hundred and twenty-five dollars— the 
homestead alone bringing fifty dollars. The 
generally known fact that Grifiin was in the 
bankrupt court, and was entitled thereto to 
the exemptions allowed under the bankrupt 
act together with the opinion generally en- 
tertained in the vicinity where the bankrupt 
dwells, that all other legal proceedings 
against a person are stayed by his filing his 
petition in bankruptcy, may have been the 
reason why this valuable property sold for 
so mere a trifie. The purchasers are before 
this court having joined in asking that this 
question be certified to your honor, and I 
recommend that the sale be set aside, and 
the assignee directed to take charge of this 
proper^, and dispose of it in accordance 
with the requirements of the bankrupt act 

ERSKINE, District Judge. I have care- 
fully considered the able opinion of Mr. Reg- 
ister HESSELTTNE, in Re Jesse H. Griffin, a 
bankrupt, and affirm his decision. 



GRIFFIN, In re. See Cases Nos. 5,810 and 
5,815. 



Case M"o. 5,814. 

The GRIFFIN. 

[4 Blatchf. 203.] i 

Gurcuit Court S. D. New York. Sept 14, 1858. 2 

Liability op Vessel for Loss of Goods — Neg- 
ligence OP Master— Commission to Take 
Testi.mony — Execution of. 

1, Where goods shipped, under a bill of lading, 
from New York to Rio .Janeiro, were not deliv- 
ered to the consignee because, through the neg- 
lect of the master of the vessel, they were not en- 
tered on the manifest, or declared at the time of 
the delivery of the manifest to the custom-house 
officers, and were seized by the Brazilian govern- 
ment, and forfeited for such omission: Held, 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

a [Affi rming- Case No. 5,789. Decree of the 
circuit court affirmed in 22 How. (63 U, S.) 491.] 
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that the vessel was liable for the value of the 
goods to the consignee. 
[Citea in Parkhurst v. Gloucester Mut. Fish. 
Inv. Co., lOU Mass. 305; Blwell v. Skiddy, 
77 N. Y, 294.] 
[See note at end of case.] 

2. Where a commission for the examination of 
witnesses feonfers the power to execute it upon 
any one of several commissioners, it may be ex- 
ecuted by one of them. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, against the barque Griffin, to recover 
the value of 132 boxes of furniture, shipped 
on board that vessel at the port of New York, 
consigned to the libellants at Bio Janeiro. 
The groimd of the claim was the non-de-- 
livery of the goods. It appeared that the ves- 
sel arrived at the port of destination with the 
goods on board; that they were discharged 
at the custom-house wharf, and were receiv- 
ed into the custom-house, preparatory to in- 
spection and the payment of duties; and 
that, while there, they were seized hy the 
Brazilian government for an alleged viola- 
tion of the revenue laws. Through the neg- 
lect of the master of the vessel, the 132 
boxes were not entered upon the manifest, 
nor was any declaration made of them at the 
time of the delivery of that document to the 
custom-house officers. For that omission, the 
goods were forfeited to the Brazilian govern- 
ment, according to the regulations of the 
revenue department After a decree for the 
libellants [Case No. 5,789], the claimant ap- 
pealed to this court. 

Daniel. Lord and Henry G. De Forest, for 
libellants. 
Edwin W. Stoughton, for claimant 

NELSON, Circuit Justice. It is insisted on 
the part of the claimant, that the goods in 
question had been delivered to the consignees, 
in pmrsuance of the bill of lading, previous 
to the seizure; and that in order to invali- 
date such delivery, and sustain this suit a 
judicial condemnation of the goods for the 
forfeiture was necessary. I need not how- 
ever, stop to examine this question. The 
gravamen of the libel is, the non-delivery of 
the goods to the consignees, and this view 
of the case must be established, in order to 
sustain a recovery. 

I have looked into the proofs upon this 
question, and concur with the court below, 
that the goods were in the exclusive posses- 
sion and custody of the reveni?e officers, after 
they were discharged from the ship, until 
they were seized by the government; and 
that they were not delivered to the consign- 
ees at the time of the discharge, or at any 
time subsequently. On the contrary, the con- 
signees were deprived of the assertion of any 
right or title to them, in consequence of their 
seizure by the government 

Several objections have been taken to the 



depositions returned on ttie execution of a 
commission on behalf of the libellants. I 
have looked into them, and am of opinion 
that they are not well founded. The objec- 
tion that the commission was executed by 
but one of the commissioners, is answered by 
the terms of the commission, which conferred 
the power upon any one of them. Several 
formal objections to the return are answer- 
ed by the 113th rule of the district court. 
And, as to -flie use of copies of papers instead 
of originals, on the trial, this was authorized 
by the stipulation of the proctors. 

Prima facie evidence was given of the 
value of the goods at Rio Janeiro, and such 
evidence does not seem to have been con- 
troverted. 

The decree below must be affiirmed. 

[NOTE. The case having been appealed to 
the supreme court by the claimants, the decree 
of the circuit court was affirmed in an opinion by 
Mr. Justice Campbell (22 How. [63 U. S.] 491), 
who held that it was the duty of the master of 
the bark to acquaint himself with the laws of 
the country with which he was trading, and to 
.conform his conduct to those laws. "It is the 
habit of every nation to construe and apply their 
revenue 'and navigation laws with exactness, and 
without much consideration ' for the hardship 
of individual cases." The contract of the own- 
ers of th6 vessel was to deliver the cargo safely, 
the perils of the sea only excepted. The only 
safe delivery contemplated by the contract was a 
transfer of the property into the possession of the 
consignees.] 



Case Wo. 6,815. 

GRIFFIN'S CASE. 

[Chase, 364; 2 Am. Law T. Rep. U. S. Cts. 93; 
8 Am. Law Reg. (N. S.) 358; 25 Tex. Supp. 
623; 2 Bait. Law Trans. 433; 3 Am. Law Rev. 
784.] 1 

Circuit Court, D. Virginia. May Term, 1869. 

Recognition of State Govehnment — Four- 
teenth Amendment — ^Virginia — Goversment 
OP, After Bud op Civil War— Ex Post Facto 
Laws. 

1. The government established at Wheeling, 
Virginia,' soon after the secession of the statft of 
Virginia, having been recognized by the execut- 
ive and legislative departments of the national 
government as the lawful government of Vir- 
ginia, this recognition is conclusive upon the 
judicial department 

2. This government was in contemplation of 
law, the government of the whole state of Vir- 
ginia, though excluded as the government of the 
United States itself was, from the greater por- 
tion of the territory of the state. 

3- A construction which must necessarily occa- 
sion great public and private mischief, must nev- 
er be preferred to a construction which will oc- 
casion neither, or neither in so great degree, un- 
less the terms of the instrument absolutely re- 
quire such preference. 

4. The prohibitory provisions of the fourteenth 
amendment to the constitution of the United 
States, did not, instantly, on the day of its pro- 
mulgation vacate all offices held by persons with- 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission. 2 Am. Law T. 
Rep. U. S. Cts. 93, 3 Am. Law Rev. 784, and 8 
Am. Law Reg. (N. S.) 358, contain only partial 
reports.] 
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in the category of prohibition, and make all offi- 
cial acts performed by them since that day, null 
and void. 

5. A person convicted by a jury, and sentenced 
in court by a judge de facto, acting under color 
of office, though not de jure, and detained in cus- 
tody in pursuance of his sentence, can not be 
properly discharged upon habeas corpus. 

[Cited in Sheehan's Case, 122 Mass. 449.] 

6. G. a colored man is indicted and tried in the 
circuit court for Roclibridge county, Virginia, for 
shooting with intent to kill, convicted and sen- 
tenced to confinement in the penitentiary for two 
years. The court was presided over by a judge 
disqualified to hold office by the fourteenth 
amendment to the constitution of the United 
States, but he had been in office two years before 
the aniendmoDt was adopted. G. applied to the 
United States circuit court for Virginia, to be 
discharged on habeas corpus. Held, be can not 
be discharged. 

[Cited in Re Osterhaus, Case No. 10,609.] 

7. When the functionaries of the state govern- 
ment, existing in Virginia at the commencement 
of the late Civil "War took part, together with a 
majority of the citizens of the state, in rebellion 
against the government of the United States, 
they ceased to constitute a government for the 
state of Virginia which could b6 recognized as 
such by the national government. 

8. It is clear that if the government instituted 
at Wheeling, was not the government of the 
whole state of Virginia, no new state has ever 
been constitutionally formed within her ancient 
boundaries, for the existence of the state of West 
Virginia depends on the consent of Virginia. 

9. When the state government, recognized by 
the United States, was transferred from Alex- 
andria to Richmond, it became in fact what it 
was before in law, the government of the whole 
state; as such it was entitled under the constitu- 
tion to the same recognition and respect in na- 
tional relations as the government of any other 
state. 

10. The ratification of the fourteenth amend- 
ment to the constitution of the United States, 
was officially promulgated by secretary of state 
on July 28, 1868. 

11. Persons in office by lawful appointment or 
election before the promulgation of this amend- 
ment, were not removed therefrom, by the direct 
and immediate effect of the prohibition to hold 
office contained in the third section. 

12. Legislation by congress was necessary to 
give effect to the prohibition by providing for 
such removal. 

13. The exercise of their several functions by 
these officers until removed in pursuance of such 
legislation is not unlawful. 

14. Of two constructions, either of which is 
warranted by the words of an amendment of a 
public act, that is to be preferred which best 
harmonizes the amendment with the general 
tenor and spirit of the act amended. 

15. The whole spirit of the federal constitution 
is against ex post facto laws, or bills of attainder 
in form of trials by jury, and denies to the legis- 
lature power to deprive any person of life, lib- 
erty, or property without due process of law. 

10. A provision which at once without trial 
deprives a whole class of persons of offices held 
by them, for cause, however grave, is inconsist- 
ent with this spirit and general purpose, and 
therefore no such construction can be given the 
third clause of the fourteenth amendment. 

17. In the judgment of some enlightened ju- 
rists, its legal effect was to remit all other pun- 
ishment. Such was certainly its practical effect. 



[Appeal from the district court of the 
United States for the district of Virginia.] 

Caesar Griffin, a negro, was indicted in the 
county court of Rockbridge county, for an 
assault with intent to kill. He removed his 
case as under the law he had the right to 
do into the circuit court for that county, and 
was there tried by a jury which found him 
guilty and assessed his punishment at im- 
prisonment for two years in the penitentiary. 
He was accordingly sentenced by the court 
to that imprisonment While on his way 
thither, in the custody of the sheriff of 
Rockbridge county, he sent out this writ 
which was served on the sheriff. That officer 
produced the petitioner in the district court 
then in session in Richmond, and made re- 
turn to the writ that he held him by virtue 
of the conviction and sentence of the circuit 
court for Rockbridge county, making the 
record of the trial and conviction there a 
a part of his return. This return the peti- 
tioner traversed, denying that there was any 
court or judge in Rockbridge county as pre- 
tended by said pretended record, and that 
the paper exhibited was any record as al- 
leged. The state of Virginia appearing by 

the attorney-general, Mr. , Judge H. W. 

Sheffey, the judge of the circuit court for 
Rockbridge by Bradley T. Johnson, Esq., and 
the sheriff by James Neeson, Esq. they joined 
issue on this traverse. The petitioner then 
proved that Judge Sheffey had been a mem- 
ber of the house of delegates in 1849, That 
in 1862, he was speaker of the house of dele- 
gates, and that his votes were recorded for 
affording men, money and supplies to sup- 
port Virginia and the Confederate States, in 
the war then flagrant with the United States. 
It was admitted that he was duly appointed 
on February 22, 1866, by the then govern- 
ment of Virginia, to be judge of the circuit 
including the county of Rockbridge; that he 
immediately entered on the duties of that 
office, and that he has ever since and still 
is discharging the functions of the same. 

The cause was argued at great length in 
the district court, before the district judge 
in December, 1868, who ordered the dis- 
charge of the petitioner, whereupon an ap- 
peal was prayed by the sheriff under the 
habeas corpus act of 1867 [14 Stat. 385], to 
the circuit court, and the petitioner admitted 
to bail. Before the circuit court could meet 
other writs of habeas corpus were sued out 
by other parties convicted of felonies, two 
of them of murder, on the same ground as 
in this case, and the petitioners were dis- 
charged. A motion was then made by James 
Lyons, Esq. in the supreme court of the 
United States for a writ of prohibition 
against the district judge, to restrain him 
from further exercise of such power. The 
supreme court advised on the motion, and 
never announced any conclusion, but shortly 
afterward the chief justice opened the cir- 
cuit court at Richmond, and immediately 
called up the appeal in Griffin's Case. This 
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statement Is necessary for a full understand- 
ing of tlie pregnancy of the chief justice's 
statement that the supreme court agreed 
with him as to the decision he rendered in 
this case. In conseauence of the failure to 
•oust the state officers disfranchised under 
the fourteenth amendment by these and sim- 
ilar judicial proceedings, congress in Feb- 
ruary, 1869, passed a joint resolution direct- 
ing that all such officers should be removed 
"by the military commanders of military dis- 
tricts into which the late Confederate States 
had been divided. Thus all the old officers 
of the state government of Virginia were re- 
moved except a very few, and new ones ap- 
pointed not obnoxious to the denunciation of 
the federal bar— the supreme court of appeals 
-of Virginia; the judges thereof having been 
removed by the major general commanding, 
he appointed as judges in their stead, a 
-colonel of his staff, and two others, who had 
held or did then hold commissions in the 
United States army. The president judge of 
-the court performed his functions and drew 
his pay as colonel and judge advocate on the 
staff, overlooking the execution of the laws 
of the military, and at the same time those 
of presiding judicial officer of the state. 

Mr. Bundy, for petitioner. 

The first question to be met in the argu- 
ment of this case, is the question of the power 
of this court or of your honor as circuit 
judge, sitting at chambers, to interpose the 
arm of federal authority and grant us the 
relief which we ask: Whether, or not, this 
-court would have a right, independent of any 
oxpress grant of power in the statute, to in- 
terfere for the protection of citizens of the 
United States who were held in custody in 
violation of the constitution or laws of the 
United States, is a question which, happily 
for the patience of the court, we are relieved 
from considering at all by the act of Febru- 
ary 5, 1867, under which this proceeding is 
brought, the important section of which is as 
follows: "Be it enacted by the senate and 
house of representatives of the United States 
of America in congress assembled, that the 
several courts of the United States, and the 
several justices and judges of such courts 
within their respective jurisdictions, in addi- 
tion to the authority already conferred by 
law, shall have power to grant writs of habeas 
■corpus, in all cases where any person may 
tie restrained of his or her liberty in violation 
of the constitution or of any treaty or law 
of the United States, and it shall be lawful 
for "such person so restrained of his or her 
liberty to apply to either of said justices or 
judges for a writ of habeas corpus, which ap- 
plication shall be in writing, and verified by 
affidavit, and shall set forth the facts con- 
•ceming the detention of the party applying, 

in whose custody he or she is detained, and 
by virtue of what claim or authority, if 
Tmown; and the said justice or judge to 
whom such application shall be made, sjiall 



forthwith award a writ of habeas corpus, xm- 
less it shall appear from the petition itself 
that the party is not deprived of his or her 
liberty in contravention of the constitution or 
laws of the United States. Said writ shall 
be directed to the person in whose custody 
the party is detained, who shall make return 
of said writ,. and bring the party before the 
judge who granted the writ, and certify the 
true cause of the detention of such person 
within three days thereafter, unless said per- 
son be detained beyond the distance of 
twenty miles, and if beyond the distance of 
twenty miles and not above one hundred 
miles, then within ten days, and if beyond 
the distance of one hundred miles, then with- 
in twenty days. And upon the return of the 
writ of habeas corpus, a day shall be set for 
the hearing of the 'cause, not exceeding five 
days thereafter,. unless the party petitioning 
shall request a longer time. The petitioner 
may deny any of the material facts set forth 
in the return, or may allege any fact to show 
that the detention is in contravention of the 
constitution and laws of the United States, 
which allegations or denials shall be made 
on oath. The said return may be amended 
by leave of the court or judge before or af tei- 
the same is filed, as also may all suggestions 
made against it, and thereby, the material 
facts may be ascertained. The said court or 
judge shall proceed in a summary way to 
determine the facts of the case, by hearing 
testimony, and the arguments of the parties 
interested; and if it shall appear that the 
petitioner is deprived of his or her liberty in 
contravention of the constitution or laws of 
the United States,- he or she shall forthwith 
be discharged and set at liberty. And if any 
person or persons to whom such writ of 
habeas corpus may be directed shall refuse 
to obey the same, or shall neglect or refuse 
to make return, or shall make a false return 
thereto, in addition to the remedies already 
given by law, he or they shall be deemed and 
taken to be guilty of a misdemeanor, and 
shall on conviction before any court of com- 
petent jurisdiction, be punished by fine not 
exceeding one thousand dollars, and by im- 
prisonment not exceeding one year, or by 
either, according to the nature and aggrava- 
tion of the case. From the final decision of 
any judge, justice, or court, inferior to the 
circuit court, an appeal may be taken to the 
circuit court of the United States for the dis- 
trict in which said cause is heard, and from 
the judgment of said circuit court, to the su- 
preme court of the United States, on such 
terms and under such regulations and orders 
as well for the custody and appearance of 
the person alleged to be restrained of his or 
her liberty, as for sending up to the appellate 
tribunal a transcript of the petition, writ of 
habeas corpus, return thereto, and other proi 
ceedings as may be prescribed by the su- 
preme court, or in default of such, as the 
judge hearing said cause may prescribe, and 
pending such proceedings or appeal, and un- 
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til final judgment be rendered therein, and 
after final judgment of discharge in- the same, 
any proceedings against such person so alleg- 
ed to be restrained of his or her liberty in 
any state court, or by or under the authority 
of any state, for any matter or thing so heard 
and determined or in process of being heard 
and determined, under and by vii'tue of such 
writ of habeas corpus, shall be null and void." 

It will be observed that the statute is so 
framed as to exclude, so far as language is 
able, all doubt or cavil as to what is the 
legislative will. No restrictive or ambigu- 
ous words, no qualifying clauses, no circuity 
of language, are employed. The fullest and 
largest powers are conferred upon the sev- 
eral courts of the United States, and the 
several judges and justices thereof: and to 
leave nothing to doubt as to the powers grant- 
ed being cumulative, and in enlargement of 
the powers heretofore vested therein, it reads, 
"in addition to the authority already conferred 
by law shall have power to grant, &c." The 
necessary effect of such general and inclusive 
language is to render inapplicable to this case 
much of the judicial authority which two 
centuries of adjudication and discussion have 
thrown upon liie nature and use of this an- 
cient and beneficent writ. 

From 1627, when the first statute of person- 
al liberty— that of Charles Second of Eng- 
land—was wrung from kingly prerogative, 
down through our own Revolutionary an- 
nals, and at intervals ever since, crises have 
occurred in our national affairs which have 
called for the enlargement of the powers of 
courts by means of this remedial writ of ha- 
beas corpus, and so necessary a part has it 
become of our judicature that it has not in- 
appropriately been termed the "water of life 
to redeem from death of imprisonment" 
Although the constitution (axticle 1, § 9) de- 
clared "that the writ of habeas corpus shall 
not be suspended, except when in cases of re- 
bellion or invasion the public safety may re- 
quire it," yet without an act of congress to 
give it "life and activity" it would only exist 
as a bare right without the appropriate 
means and rules for its exercise: Hence the 
judiciary act of 1789, prescribed the juris- 
diction of the federal courts and justices un- 
der this writ The fourteenth section of this 
act provides— "That all the before mentioned 
courts of the United States (supreme court, 
circuit court, and district court), shall have 
power to issue writs of scire facias, habeas 
corpus, and all other writs not specially pro- 
vided for by statute, which may be necessary 
for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and 
usages of law, and that either of the justices 
of the supreme court as well as judges of 
the district courts, shall have power to grant 
writs of habeas corpus, for the purpose of in- 
quiry into the causes of commitment provid- 
ed that writs of habeas corpus shall in no 
case extend to prisoners in jail, unless when 
they are In custody under and by color of 



the authority of the United States, or are 
committed for trial before some court of the 
same, or are necessary to be brought into- 
court to testify." This statute was deemed 
sufficient for all the purposes of security to- 
personal liberty, until the year 1833, when 
the hostile attitude assumed by South Caro- 
lina towards the general government, be- 
came the occasion for the passage of the act 
of March 2, 1833 [4 Stat G34], which has- 
especial reference to commitments by the- 
courts and magistrates of the several states. 
It provides as follows: "That either of the- 
justices of the supreme court, or a judge of 
any district court of the United States, in 
addition to the authority already conferred 
by law, shall have power to grant writs of 
habeas corpus in all cases of a prisoner or 
prisoners in jail or confinement where he or 
they shall be committed or confined on or by 
any authority of law, for any act done or 
omitted to be done in pursuance of a law of 
the United States, or any order, process or 
decree of any judge or court thereof, any- 
thing in any act of congress, to the contrary 
notwithstanding." Again, in 1842, the arrest 
and trial of Alexander McLeod by the state 
authorities of New York, upon the charge of 
burning the steamer Caroline in the Niagara 
river, and the apparent insufficiency of the 
statute to enable the general government to 
maintain good faith towards foreign nations, 
where the jmrisdiction of a state had first at- 
tached, forced congress to pass the act of 
August 29, 1842 [5 Stat 539], by which pow- 
er was given justices of the supreme court 
and judges of the district courts of the Unit- 
ed States to grant this writ, for the purpose 
of bringing before them all persons who are 
committed or confined, or in the "custody of"" 
the authority of any state, on account of any 
alleged order or sanction of any foreign state, 
the validity or effect whereof depends upon 
the law of nations. During the late war, the 
powers of the federal courts were again still 
further enlarged by the act of March, 1863, 
to extend to a class of offenders who had 
fallen into military custody, and who, but for 
this act devised for their relief, might lan- 
guish in prison without a trial. 
,Next in the order of legislation by congress 
is the act of February 5, 1867, under which 
this proceeding is brought, and this act like 
its predecessors, is sui generis, and expressly 
framed for the emergency that called it 
forth. What was that emergency? And 
what the proper scope and purpose of this 
act? Blackstone lays down the rule for the 
interpretation of statutes in his Commen- 
taries (volume 1, marg. pp. 50-60) as follows: 
"We must consider the cause that moved 
the legislature to enact the law. The fair- 
est and most rational method of devising the 
will of the legislator is, by exploring his in- 
tentions at the time when the law was made 
by signs the most natural and probable, and 
these signs are either the words, the con- 
text the subject matter, the effect and con- 
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sequences, or the spirit and reason of tlie 
(aw." The same rule is laid down by the 
CTnited States supreme court in Ex parte Mil- 
ligan, 4 Wall. [71 U, S.] 114. They say— "In 
interpreting a law the motives which must 
have operated with the legislature in pass- 
ing it are proper to be considered." With 
this rule for our authority, let us glance at 
the condition of the country, at the date of 
the passage of this act (Feb. 5, 1867), ajad 
therefrom seek for the motives of congress 
in passing it 

At the surrender of the armed forces of the 
Rebellion, the officers and soldiers were pa- 
roled to go home, there to remain free from 
molestation as long as they continued faith- 
ful to the laws of the land. Beyond this 
nothing was settled by the sxurrender. Over 
all the territory comprised within the ten 
states lately in arms, civil governments and 
all political institutions were completely de- 
molished. The then incumbents of state and 
municipal offices had sworn to support the 
constitution of the "Confederate States of 
America" against all enemies, and especially 
against the auliiority of the United States. 
The surrender of her armies left the legisla- 
tive, executive, and judicial departments of 
each state, and of the centi-al CJonfederate 
power, without the breath of life. Over the 
whole territory civil government was pros- 
trate, and the inhabitants reduced to disor- 
ganized commtmities. Then followed two 
years of fruitless experiment with the "poli- 
cy" of the president No power able to speafe 
the dead to life had raised its voice until 
congress passed the series of reconstruction 
acts over the presidential veto by the con- 
stitutional majority of two-thirds, and then, 
for the first time, the disjointed parts of 
the framework of southern society began to 
come together, and. the revolted states were 
put in train for re-admission to all the rights 
and privileges in states of the Union. The 
grounds upon which congress based its ac- 
tion are clearly set out in the preamble to that 
act, and are as follows: "Whereas, no legal 
state governments or -adequate protection for 
life or property now exists in the rebel states 
of Virginia, &c; and, whereas, it is neces- 
sary that peace and good order should be 
enforced in said states until loyal and republic- 
an state governments can be legally estab- 
lished, Therefore, be it enacted, &c." That 
act first sweeps away the debris of the civil 
wreck that occupied the territory of the rebel 
states, and supplies its place by a military 
establishment with, the fullest powers over 
life, liberty and property, only limited by 
the conditions, "that no cruel or unusual pun- 
ishment can be inflicted," and no sentence of 
death can be carried into effect without the 
approval of the president So complete is 
the substitution of the military for the civil 
power by the scope and tenor of this act that 
without the special discretion given the dis- 
trict commander in the third section, to "al- 
low local cIvH tribunals to take jurisdiction 



of, and to try offenders," it was foreseen that 
he would be deprived of a useful means^ 
familiar to the people, for the prevention and 
punishment of crime. But this permission to 
the district commander to "allow the local 
tribunals," &c, in no degree relieves him 
from his official responsibility to the govern- 
ment for the faithful execution of the laws. 
These local tribunals act only by his permis- 
sion, and their acts have no validity or effect 
except as he "allows" and approves them- 
This being the character of the tribunals 
known as "courts," within this state— little 
more than ministerial agents or agencies of 
the military commander— it is plain that 
many of the presumptions and maxims of the 
law that obtain in communities where the 
structure of. civil society has remained un- 
disturbed for many years, and where com'ts 
exist not by the orders of a military officer^ 
but proprio vigore, do not here apply; for 
example, under the latter conditions of socie- 
ty, there is a presumption of law, that a 
"man acting in a public capacity is duly au- 
thorized so to do," and that "the records of a 
co^3rt of justice have been correctiy made 
according to the rule *res judicata pro veri- 
tate aceipitur,' " that "the decision of com-tS' 
of competent jurisdiction are well founded, 
and their judgments regular and legitimate," 
&c., yet these presumptions, resting upon the 
general principle that the continued existence 
and regularity of long-established institutions 
will be presumed until the contrary is shown, 
can have no proper force within- the unrecon- 
structed states. But no correct interpretation 
of this act is possible without taking into 
one view all the other acts constituting the 
series of reconstruction acts. The first in 
order of these is the civil" rights bill, then the 
joint resolution of June 16th, 1866, submit- 
ting, for ratification, to the several states, the 
constitutional amendment known as the 
fourteenth article. Then follows the habeas- 
corpus act, and liastly, the act of March 2, 
1867 [l4 Stat 428], to "provide for the morer 
efficient government of the rebel states," and 
the acts amendatory thereof. Of this series- 
of reconstruction measures only two, the con- 
stitutional amendment, and the habeas cor- 
pus act are permanent in their nature. The 
other two are mere scafEolding, to be remov- 
ed when they have served their temporary 
purpose in building up the strong pillars, of 
the constitutional amendment Although a 
considerable period of time elapsed between- 
the passage of the first and last of these laws, 
the congressional history of that period will 
show that they were under consideration by 
the national legislature at the same time, and 
each was passed in view to its mutual and 
combined operation with the others. Jn this- 
relation, then, should they be interpreted by 
the courts. 

The facts in this case, as set forth in the 
petition, are briefly these: Caesar P. Griffin 
was tried in September last upon a charge of 
felony,- and thereof convicted by the circuit 
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coiirt of Rockbridge county, Hon. Hugh W. 
Slieffey presiding as circuit judge. It is set 
out in tlie petition and fuUy proved upon 
the trial, that Hugh W. SheflCey faUs within 
the class of persons who are expressly dis- 
<iualified and forbidden by the fourteenth ar- 
ticle of the amendments of the constitution 
from holding any office, civil or military, un- 
der the United States, or under any state. 
We claim, therefore, that being so disquali- 
fied to perform the functions of a judge, by 
constitutional prohibition, his acts as such 
judge are wholly null and void, and therefore, 
that the officer holding the petitioner in 
custody, having no valid authority in law for 
his detention, must be ordered by this 
^ourt to discharge him. The return of the 
respondent merely sets out as his authority 
for holding the petitioner, the record of his 
trial, conviction and sentence: claiming for 
the com-t the authority of a de facto court, 
and for the record that it can not be disputed 
in any other coiu:t, whether state or national. 
■The petitioner denies the truth of the re- 
turn in toto, and reaffirms the allegations in 
his petition, thus putting squarely at issue 
both the legal validity and the authentication 
of the proceeding of the pretended court 
The third section of the amendment provides 
that "No person shall . . hold any office, 
civU or military, under the United States, or 
imder any state, who, having previously 
taken an oath as a member of congress, or as 
an officer of the United States, or as a mem- 
ber of any state legislature, or as an execu- 
tive or judicial officer of any state, to support 
the constitution of the United States, shall 
have engaged in insurrection or rebellion 
.against tlie same, or given aid or comfort to 
the enemies thereof; but congress may by a 
vote of two-thirds of each house, remove 
such disabilities." In the interpretation of 
this section of the amendment, it is important 
to know the proper and generally accepted 
meaning of the word "hold"— as upon the 
signification of that word much of the force 
of the argument rests. Webster defines the 
word, to hold "to stop, to confine; to restrain 
from escape; to keep fast, to retain," and he 
remarks— "It rarely or never signifies the 
first act of seizing or falling on, but the act of 
retaining a thing when seized on or confin- 
ed." 

I respectfully submit to the court the fol- 
lowing propositions as applicable to this case, 
and as well foomded in law: I. That the 
fourteenth article of the amendment acts 
proprio vigore, and without the aid of addi- 
tional legislation to carry it into effect. II. 
That it is binding upon all courts, both state 
and national, and that every United States 
judge is required by his oath of office to 
take cognizance thereof. III. That the hold- 
ing of the office of circuit judge by Hugh 
W. Sheffey, after the proper announcement 
that this amendment had been ratified, was 
s. daily usurpation of office in open defiance 
-of the highest law of the land. IV. That 



Hugh W. Sheffey being so disqualified and 
prohibited from holding any office, he was 
not in law a judge, either de jure or de factp, 
and his acts as a pretended judge have no 
legal validity whatsoever, but are simply 
trespasses. V. That the act of February 5th, 
under which this proceeding is brought, au- 
thorizes this court to inquire into the autlior- 
ity by which the petitioner is deprived of 
his liberty, and to determine whether that 
authority is exercised in contravention of the 
constitution of the United States, and in such 
case to grant the prayer of the petitioner. 

It is sufficient in support of the first propo- 
sition to cite the proclamation of the secre- 
tary of state, of the date of July 2S, ISGS, 
reciting among other things the joint reso- 
lution of the two houses of congress declar- 
ing the fourteenth article of the amendments 
duly ratified and adopted as a part of the 
constitution of the United States, and fol- 
lowing with his own official declaration in 
these words: "And I do further certify, that 
the said amendment has become valid to all 
intents and purposes as a part of the con- 
stitution of the United States," and the 
formal recognition of the same fact by the 
judiciary in the person of the chief justice 
of the supreme court, in his charge to the 
grand jmry at Wheeling, West Virginia, in 
August last. The second proposition is sup- 
ported by the constitution itself (article 6, 5 
2), which declares— "This constitution and 
the laws of the United States which shall be 
made in pursuance thereof, and all treaties 
made under the authority of the United 
States, shall be the supreme law of the land; 
and the judges in every state shall be bound 
thereby, anything in the constitution or laws 
of any state to the contrary notwithstand- 
ing." The truth of my third proposition 
necessarily follows from the two former. 

The first serious difficulty is met in the 
support of the fourth proposition. We are 
met at the threshold of the inquiry with the 
objection that whatever may have been the 
personal disqualifications of Hugh W. Shef- 
fey, his official acts are those of a de facto 
judge, and as such, they are shielded by 
the law from question in any other court, 
except upon writ of error or appeal. But 
this is to beg the whole question. Exactly 
what we are contending for, and have set up 
and proved in this case, is that Hugh W. 
Sheffey was not, on the day of the trial of 
the petitioner, a judge in any character, 
either de facto or de jure, being then ex- 
pressly disqualified and prohibited from hold- 
ing such office, and that his acts are purely 
trespasses. It will be observed that the ob- 
jection is not that we do not go the right 
way about this inquiry, but that the peti- 
tioner can not make the inquiry at all. We 
will suppose that a subject of some foreign 
power had sat in Sheffey's place, and had 
been able by force or fraud to tisurp the 
powers of a court for the time being, and had 
sentenced the petitioner to be hanged, and 
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this court had been called upon at the last 
hour to interfere by habeas corpus. Woidd 
it be a sufficient return to this writ to set 
out the record of his trial and conviction, at- 
tach thereto a seal, and under the protection 
of that seal, to claim for the court proceed- 
ings, whatever may have been their char- 
acter, absolute immimity from investigation? 
and yet the objection must go so far as this 
or it is good for nothing; and this rule once 
adopted within the territory of Virginia, the 
habeas corpus act of 1867 becomes a dead 
letter, and there is absolutely no right of ap-. 
peal to the federal courts in the very class 
of cases that this act was devised and in- 
tended to meet Again, if this rule that we 
can not go behind a court record by this 
proceeding, is to prevail, what is to prevent 
Lynch law from overriding all legal author- 
ity: providing only, the "regulations" can 
obtain a court seal with which to cover the 
record of their violence? Suppose Judge 
Lynch were to open his court at some four 
corners within this state for the trial of a 
band of horse-thieves. The "jm-y" arraign 
the prisoners, hear the evidence, and con- 
demn them to death; one of them has power- 
ful friends who sue out a writ of habeas 
corpus in his behalf; he is brought before 
the United States circuit court, with the 
cause of his detention duly certified by the 
pretended officer, who sets out in his return 
that he holds the prisoner by virtue of a 
judgment and sentence of a "court" (meaning 
Judge Lynch's court), which has foimd him 
guilty of horse-stealing. Would this court 
be debarred from inquiry into the jurisdic- 
tion of such a judge, and from discharging 
the prisoner, merely because the mob have 
proceeded tmder the forms of law? and 
hence are a de facto court? And yet such a 
tribunal has as much claim to power as the 
circuit court for Rockbridge county. Both 
are illegal tribunals for want of judicial au- 
thority; and the judgments of both, how- 
ever righteous in themselves, are absolutely 
void; for such a court has no more power 
to render a just than an unjust judgment, 
and no power at all to render either the 
one or the other, because both tribunals are 
forbidden by the supreme law of the land. 
No human, being in this country can exercise 
any kind of public authority, which is not 
conferred by law, and tmder the United 
States it must be conferred by the special 
words of a written statute. "While it is true 
that I have not been able to find any ad- 
judicated case that could be followed as a 
precedent in the case now before the court, 
the sufficient reason for that is found in the 
fact that no historical parallel for the politi- 
cal and civil condition of this state is known 
to exist For certain purposes Virginia is a 
conquered territory, while for certain other 
purposes she is held never to have severed 
her relations with the Federal government as 
a state. But whatever may be the present 
practical relations of the state to the general 
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government, the allegiance of the people com- 
prised within her limits, was nd/er success- 
fully withdrs-wn. In the language of Chief 
Justice Chase, in siiortbridge v. Macon [Caser 
No. 12,812], an opinion delivered in Raleigh, 
North Carolina, in June, 1S67, under the re- 
construction act. "On no occasion, however, 
and by no act have the United States ever 
renotmced their constitutional jurisdictioa 
over the whole territory, or over all the citi- 
zens of the Republic, or conceded to citizens 
in arms against the country the character of 
alien enemies, or to their pretended govern- 
ment the character of a de facto govern- 
ment" 

But independent of the habeas corpus act,, 
there are many decisions of authority that 
stop but little short of the extent to which we 
contend this right of one court to inquire intc 
the legal authority of another should be car- 
ried. The supreme court of the United States 
in Williamson V. Berry, 8 How. [49 U. S.] 540,- 
says: "It is a well settled rule in jm-ispru- 
dence, that the jurisdiction of any court eX' 
ercising authority over a subject may be in- 
quired into in every other coiurt where the 
proceedings in the former are relied upon, 
and brought before the latter by a party 
claiming the benefit of such proceedings. The 
nile prevails, whether the decree or judgment 
has been given in a court of admiralty, chan- 
cery, ecclesiastical com't, or court of common 
law, or whether the point riiled has risen un- 
der the laws of nations, the practice in chan- 
cery, or the municipal laws of states." This 
court applied it as early as the year 1794, in the 
case of Glass v. The Betsey, 3 Dall. [3 U. S.]7f 
again, in 1808, in the case of Rose v. Hivnely, 
4 Cranch [S U. S.] 241; afterwards, in 1828, 
in BUiott v. Piersol (in case of ejectment) 1 
Pet [26 U. S.] 328, 340. In the last case it- 
is said— "Where a court has jurisdiction, it 
has a right to decide every question which 
occurs in the cause, and whether its decision^ 
be correct or otherwise, its judgment, until 
reversed, Is regarded as binding in every 
other court But if it act without authority 
its judgment and orders are nullities; they 
are not voidable, but simply void." See 
likewise, Wilcox v. Jackson, 13 Pet [38 U. 
S.] 499; Schriver v. Lynn, 2 How. [43 U. S.J 
59; Lessee of Hickey v. Stewart, 3 How, [44 
U. S.] 750; also, Serg. Const Law, 286; U- S. v, 
Almeida [Case No. 14,433]; and Mead v. Dep- 
uty Marshal [Id. 9,372]; case of Ex parte 
Pleasants [Id. 11,225]; also case of Ex parte 
Randolph [Id. 11,558]. This right to inquire 
into the validity of a judgment has been sc 
repeatedly exercised by all the states, that I 
do not deem it necessary to cite more than 
two or three cases. In Massachusetts the 
question was made in 1814. Com. v. Har- 
rison, 11 Mass. 63, On the trial of this case^ 
counsel for the defense cited the opinion of 
Kent, 0. J., in Ferguson's Case, 9 Johns. 239, 
that the state courts have no jurisdiction in 
cases of this kind. The court answered very 
briefly, but emphatically— "This court has au- 
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thority, and it will not slum the exercise of it, 
on proper occasions, to inquire into tlie cir- 
cumstances under which any person brought 
before them by a writ of habeas corpus is 
confined or restrained of his liberty." 

While upon this general subject, what de- 
fects will render judgment and process abso- 
lutely void, I will cite two leading cases, that 
of Brooks V. Adams; 11 Pick. 441, where it is 
held that jmusdiction may be shown to be de- 
fective in the organization of the court, and 
Slocum V. Simms, 5 Cranch [9 U. S.] 363, 
where it is held by Chief Justice Marshall 
that a judgment may be defective in respect 
to the qualification of the officer, where a 
magistrate was held incompetent to sit in 
the discharge of a debtor under the insolvent 
laws of Virginia, and the judgment of dis- 
charge rendered by magistrates, of which he 
was one, was declared to be wholly void: and 
this too when this decision was against per- 
sonal liberty, and its effect the recommittal 
of the banknipt to prison, where the law 
should receive a restrained construction. See, 
also, Hill V. Wait, 5 Vt 124, and Bates v. 
Thompson, 2 D. Chip. 96, for the efEeet upon 
a judgment where the justice is related to one 
of the parties, and therefore disqualified by 
statute. But i't is sometimes said that the 
judges in Virginia, holding their offices direct- 
ly imder the authority of the military district 
commander, they are not accoxmtable to any 
civil tribunal. The answer we make to this, 
is, that we are not trying nor seeking 'to try 
Hugh W. Sheffey. We are merely trying the 
effect of this judgment, and that depends ttj)- 
on his legal authority to make it. If he had 
no Such authority— if he usurped a jurisdic- 
tion which the law had forbidden him any 
longer to exercise, then his acts are al>solutely 
void, and no military order from whatever 
source can make them valid; for says the 
supreme court in Ex parte Milligan, 4 Wall. 
[71 U. S.] 120, 121, "The constitution of the 
United States is a law for ralers and people 
equally in war and peace, and covers with 
the shield of its protection all classes of men, 
at all times and under all circumstances." So 
that whatever may have been the right of the 
district commander to employ or "allow" 
courts of this chai-acter to try offenders be- 
fore the ratification of the fourteenth article, 
he certainly had no such right or authority 
after the ratification of that article, because 
It then became a law to him as well as to the 
courts. The language of the third section of 
the fourteenth article is, that "no person shall 
hold any office, civil or military, under the 
United States or under any state." This lan- 
guagre is in the alternative, and if the officer 
in question be foimd to belong to either the 
one or the other of these classes, then the con- 
stitutional prohibition applies, and the incum- 
bent who falls into the disqualified class of 
persons, was on July 28, 1868, divested of 
his judicial powers and authority, and be- 
came that day, in the fullest sense of the 
word, functus officio. But it is sought to 



break the force of these deductions by the sug- 
gestion, that the constitution has no applica- 
tion nor force in the unreconstructed states. 
If so, when was it withdrawn by the general 
government, or when w^as it thrown ofC by 
Virginia? Did congress, by the act of Slarch 
2, 1867, design to withdraw the constitution 
from the states to which that act applies? 
It is not denied that such an act might have 
been done by the law-making power, but cer- 
tainly it is not conceivable that it would be 
done by a mere implication, without express 
words of solemn enactment And that it was 
not done, is sufficiently evidenced by the no- 
torious fact that the highest court of the 
nation had under consideration at its last ses- 
sion, and still has, undecided, the question of 
the constitutionality of this very act. But it 
is an indignity offered to this court to assert 
that it is now sitting for a judicial district 
that is situated without the pale of the con- 
stitution, unless forsooth that pleasant fiction 
of the law of nations that clothes our ambas- 
sadors to foreign com-ts with an atmosphere 
of our own nationality can be applied tcj our 
federal judges, and they can be said to re- 
side "near" the city of Richmond in the prov- 
ince of Virginia, as the former are said to 
reside "near" the com-t of St. James and St 
Cloud. But the judge must then fetch and 
cariy the constitution with him, for it is his 
own "vital breath," and his coming and going 
would indeed mark the summer and winter 
solstice of this dreary blank in the republic. 

If, then, the constitution of the United 
States is in force within this state, and "is 
a law for rulers and people," the plain in- 
fraction of its provisions, by Hugh W. Shef- 
fey, in trying and committing the petitioner, 
furnishes the occasion for which the remedy 
provided by congress in the habeas corpus 
act of February 5, 1867, may be rightfully in- 
voked; for that act empowers judges and 
courts "to grant writs of habeas corpus in all 
cases where any person may be restrained of 
his or her liberty, in violation of the consti- 
tution of the United States." The objections 
to this theory are variously stated, but they 
can mainly be resolved into two, one of 
which, at least, is founded in a misapprehen- 
sion of the effect and nature of this remedy. 
It is said by those whose dependence upon 
the honor or profits of office, seems to have 
quickened their sensibilities to the dangers of 
any scrutiny into their qualifications, that we 
cannot attack the authority of a judge in 
such a collateral proceeding; that om* proper 
remedy is by proceeding in the nature of a 
quo warranto, and they add, that this can 
only be carried on by the supreme authority 
of the state. This has already been answered 
by showing that the object had in view by 
us, is not to unseat Hugh W. Sheffey, and no 
judgment of this court can have that effect 
The public discussion of this question will 
doubtless tend to call public attention to the 
effrontery of his pretension that he can con- 
tinue to pei'form the fimctions of a judge in 
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daily defiance of the supreme law of llie land. 
But the direct and avowed purpose sought T>y 
this petition, is the release of Caesar P. 
Griffin from unlawful imprisonment, and be- 
yond this the court is neither asked nor ex- 
pected to go. 

The remaining, objection to granting the 
prayer of the petitioner is found in the princi- 
ple sought to be applied to tliis case, that the 
jicts of a "judge de facto, if within the right- 
ful jurisdiction of the office he exercises, ate 
as valid and binding as the acts of ^an of- 
ficer de jure." The term "de facto" from 
"being applied to officers acting colore officii, 
And with apparent authority of law, has 
in this argunient been used to describe every 
species of pretender to official character, how- 
ever disqualified or pro"hibited he may be by 
law. This is certainly a great latitude of in- 
terpretation, and mnst have the effect to ob- 
scure or destroy the original and true mean- 
ing of the expression. Acedrding to the ar- 
gument upon the other side it seems only nec- 
essary, in order to establish fo^ any man the 
character of a de facto judge, to prove actual 
manual possession of tbe bench, and control 
of the seal, no matter bow obtained. This 
argument, if carried out, ^ould give full faith 
and credit to judicial acts of a deposed judge, 
done after conviction of impeachrhfent, or 
judgment of ouster in a procfeeding by quo 
warranto, and provided only tlie pretender 
were bold enough, he might perpetuate his 
official character. In the 1st volume '6t J. J. 
Marshall's (Ky.) Reports (pages 206, 207) may 
be found the ease of Hildreth's Heirs v. Mc- 
Intire^s Devisee, where Judge RobettSbn dis- 
cusses at length the proper limits to be givein 
to the use of the term "de tactd" In u state 
that is tmder a written constitution. The case 
arose upon an attempt of the legislature of 
Kentucky to supersede the court of appeals, 
and to 'provide a new court in its place. Un- 
der the new law four judges were duly ap- 
pointed, and organized by the appointment 
■of a derk. An appeal was taken from Bour- 
bon county to the court of appeals, and by 
them dismissed, because the record was not 
filed with F. P. Blair, who was acting as 
cleric to them. A certificate of dismissal sign- 
ed by Blair, as clerk of the court of appeals, 
was presented to the clerk of the court of 
Boiurljon, and though objected to by the coun- 
sel of the appellants, was received and en- 
tered upon the record of the court, and there- 
upon a habere facias was airected to issue to 
carry into effect the original decree, to re- 
yerse which the appeal had been granted. 
Says the court— "The only question presented 
for bur decision is whether the court erred 
in obfeying the mandate of Messrs. Barry, 
&c., certified by F. P. Blair, and a solution of 
this question depends on another, viz., wheth- 
er Barry, &&., were judges of the court of 
appeals, and Blair its derlr. Although they 
assumed the functions of judges and clerk, 
and attempted to act as such, their acts in 
that chai'acter are totally mill and void, un- 



less they have been regularly appointed under 
and according to the constitution. A de facto 
cotUTt of appeals cannot exist tmder a written 
constitution which ordains one superior court, 
and defines the qualifications and duties of its 
judges, and prescribes the mode of ap- 
pointing them. . . Where there is a con- 
stitutional executive and legislature, there 
cannot be any other than a constitutional ju- 
diciary. Without a total revolution, there 
can be no ^uch political solecism in Ken- 
tucky, as a de facto court of appeals. There 
can be no such court whilst the constitution 
has life and power. There has been none 
such." 

With him, li. H. Chandler, U. S. Dist Atty.; 
H. H, Wells, Military Governor of Virginia. 

Bradley T. Johnson, for Judge Sheffey. ' 
The petitioner in this case was regularly 
indicted, tried, and convicted In the circuit 
court for Rockbridge county, of a felony un- 
der the laws of Virginia, and sentenced, ac- 
cording to the verdict of the jury which tried 
him, to imprisonment for two years in the 
penitentiary. While on his way thither, in 
the custody of the Sheriff of that county, in 
obedience to the mandate of the court and 
the requirement of the law, the steps of that 
officer are arrested by the writ of habeas 
corpus issuing out of this Court on the peti- 
tion of the party. He applies to be dis- 
'Charged from custody, alleging that he is de- 
tained under color of a. pretended judgment 
—pretended to have been entered by a pre- 
tended court, presided over by a pretended 
judge. He then charges that Hugh W. Shef- 
fey, who acted as judge on his trial, which 
took place since the adoption of the consti- 
tutional ameujlment, ^vas tn law no judge at 
all, hfe having been disqualified from acting 
after the adoption of the constitutional 
amendment known as the fourteenth article; 
Judge Sheffey havin* taken the oath to sup- 
port the constitution of the United States, and 
acted in a legislative office in the state of 
Virginia, and afterwards aided the Rebellion. 
To the writ, the sheriff makes retm'n, produ- 
cing the prisoner, that he holds him by virtue 
of a conviction for felony, and sentence there- 
on, of the circuit court for Rockbridge cotm- 
ty, and that he was on his way to take him 
to the penitentiary when the writ was served. 
He exhibits the record of trial, conviction, 
and sentence of the Rockbridge court as part 
of his return. The petitioner files a reply or 
traverse to this return, denying that there Is 
any court as alleged, or any judge as alleged, 
or that the paper produced and exhibited as 
a record is any record as alleged. 

On this traverse 'the state joins issue. The 
petitioner then offered evidence: 1. To prove 
that Judge Sheffey was a member of the 
house of delegates of Virginia' in 1849; and, 
2. That in 1862, beng speaker of the then 
house of delegates, he voted men, money, and 
supplies to support the state of Virginia and 
the Confederate States, in the war then wa- 
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ging witii the United States. To this evi- 
dence the state objected; but the court ad- 
mitted it, and the state excepted. The peti- 
tioner then read from the journals of the 
house of 1849 and 1862 to proye these facts, 
and also by a former clerk of the senate who 
had been clerk since 1853, that it -was the 
custom for members of the senate to produce 
to the clerk a certificate from a justice of 
the peace or other proper officer that such 
member had duly taken all the oaths re- 
quired by the constitution to be taken. No 
evidence was offered that Judge Sheffey, as 
member of the house of delegates, took the 
oath to support the constitution of the United 
States. It was then admitted that the Hugh 
W. Sheffey mentioned in the journals of 1849 
and 18G2 was the same Hugh W. Sheffey who 
sat on the trial of the petitioner; and further 
it was admitted, that Hugh W. Sheffey was 
on the 22d day of February, 1866, duly ap- 
pointed by the then existing government of 
Virginia to be judge of the circuit including 
the county of Rockbridge; that he immedi- 
ately entered on the duties of that office, and 
that he has ever since, and still is, dischar- 
ging the functions of the same. These are the 
facts on which the petitioner asks his dis- 
charge. 

The proposition on which he bases his claim 
is this: That Judge Sheffey has been rendered 
ineligible as judge by the adoption of the con- 
stitutional amendment, and therefore all his 
acts since that peiiod are void; in other 
words, that the acts of an officer illegally in 
office being void, the consequences of those 
acts are also void. A proposition so mon- 
strous in its results, so extraordinary in its 
application to all the affairs of men, which 
strikes at the very foundation of civil society, 
deserves strict examination and careful in- 
vestigation, if it be law. If it be not law, 
it must be peremptorily thrust out of a court 
of justice, branded with all the ignominy of 
judicial denunciation. If the acts of officers 
disfranchised by the constitutional amend- 
ment are void, and of no effect, then judg- 
ments rendered, decrees made, deeds ac- 
knowledged and recorded, wills proved, notes 
protested— all fall with the ineligible officer. 
If these acts of theirs are void, all acts are 
void; although qualified themselves, they 
may have been sworn into, appointed, or 
elected to office by disqualified officers. The 
source being corrupt, the whole stream of 
consequences partakes of that corruption. 
Disqualification from bribery, dueling, non- 
residence, age, citizenship, or alienage, all 
work the same result. If a judge is appoint- 
ed by a legislatTure, some of whose members 
are disqualified from holding their seats, then 
his appointment, according to this argument, 
is void, and his acts are void. The legisla- 
ture itself may all be eligible, but some mem- 
bers may have been elected by illegal votes. 
Therefore the acts of the legislature, being 
vitiated by the original taint of illegality, all 
the consequences flow from it. If a consti- 



tution be adopted by illegal votes, then all 
officers under it become mere intruders and 
pretenders to official functions. The exist- 
ence of this very fourteenth article itself may 
be attacked in precisely the mode the judicial 
functions of Judge Sheffey are sought to be 
invalidated. One of the state legislatures at 
least, adopted it by the votes of members 
who were afterwards declared ineligible, and 
their seats vacated; and under this theory 
of law, the inquiry might be pursued, until 
it was foimd that it had never received the 
assent of a sufficient number of legal legis- 
latures composed of legal members duly 
sworn in by legal officers, and elected by legal 
voters. The statement of such a proposition 
is its own sufficient refutation. If it be true, 
no legal act, no legal existence anywhere is 
secure. All may be attacked by showing 
that somewhere, at some time, some person 
disqualified by law from holding office con- 
tributed by some official act to it That es- 
tablished, the whole falls. 

I propose to show that no such proposition 
has been sanctioned in any court for cen- 
turies of any sudi principle of law, and that 
an unbroken current of authorities in this 
country, and in England, against it, is never 
rippled by a dissenting or even objecting 
opinion from any court, any judge, or any 
law-writer. The writ of habeas corpus is the 
writ of right, say the fathers of the law; but 
it is in no case a writ of error, and it never 
had been used to review the decisions of 
other tribunals. From the earliest times 
down to later days it has been universally 
held that where the party applying for it ap- 
peared on his own application to be com- 
mitted by the judgment of a comrt of com- 
petent jurisdiction, the writ would be refus- 
ed him, or that where such commitment ap- 
peared on the return to the writ, that such 
return was conclusive. This is the settled 
law of habeas corpus in England and here. 
Crosby's Case, 3 Wils. 188; Ex parte Kear- 
ney, 7 Wheat. [20 U. S.] 45; Ableman v. 
Booth, 21 How. [G2 U. S.] 506. The only in- 
quiry that could be made was: 1, Had the 
court jurisdiction over the subject and the 
subject-matter? and, 2. Did that jurisdic- 
tion legally attach ^ir William Chancey's Case, 
12 Reporter [Coke] 82; Golds wain's Case, 2 
W. Bl. 1207; Gardener's Case, Cro. Eliz. 821; 
2 Hawk. P. O. c. 15, § 78; People v. Cassels, 
5 Hill, 164? And this was the law of the 
federal courts under the act of 1789 [1 Stat 
73], which authorized them to issue writs of 
habeas corpus, "agreeably to the principles 
and usages of law." In the course of time, 
however, collisions became Inevitable be- 
tween the concm'rent state and federal juris* 
dictions. 

Parties might be deprived of their liberty 
contrary to the laws of the United States. 
The slow process of writ of error from the 
state courts contemplated by the judiciary 
act was utterly ineffectual as a remedy for 
such wrong, and the writ of habeas corpus, 
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the return showing the party to be held by 
judgment of a court of competent jurisdic- 
tion, could afford no relief. Besides, in many 
states the record on writ of error would dis- 
close nothing contrary to federal laws and 
federal right A party might be indicted, 
tried, and convicted for robbery, and tlie 
record would only show that charge, no bill 
of exceptions being allowed in criminal cases 
at common law, or in states adhering to com- 
mon law. The appeal, therefore, to the fed- 
eral tribunal would be vain, while in truth 
and fact the robbery for which tiie party 
was convicted wds collection of federal taxes. 
To meet such cases, the jurisdiction in habeas 
corpus was extended by the act of 1833, 
which provided, that whenever any officer of 
the United States was in custody, for any act 
done or omitted to be done by federal au- 
thority, then the federal court might on 
habeas corpus inquire into all the circum- 
stances of his committal or conviction, and 
vindicate his* federal rights. This act ex. 
tended over all officers of the Federal gov- 
ernment, the perfect and complete panoply 
of the federal jmisdiction, and secured them 
perfect protection for aU acts done by them 
in the execution of their office. Though pasS' 
ed to force South Carolina, attempting to 
nullify, it was never practically operative un- 
til applied to cases arising under those state 
laws which actually did, by personal liberty 
acts, nullify the laws of congress and the 
constitution of the United States. And the 
federal judges, without exception, applied 
the law, and protected officers of the United 
States in the discharge of their duties. They 
released them when held by state authority 
in defiance of their federal rights. U. S. v. 
Morris [Case No. 15,811]; Ex parte Sifford 
rid. 12,848]; Ex parte Jenkins [Id. 7,259], 
After this, however, it was found that other 
cases might arise requiring federal interven- 
tion to protect other cases of violated right 
McLeod committed a felony within the juris- 
diction of the state of New York, and was 
tried for it by the state authorities. The gov- 
ernment of Great Britain, whose officer he 
was, assumed the responsibility of his act, 
and under the law of nations, the agent 
should have been released, and the principal 
alone held responsible. New York, however, 
refused to release McLeod, and in conse- 
quence, the act of 1842 was passed, extending 
federal protection to all aliens held anywhere, 
by any authority, in violation of treaty rights, or 
tliose under the laws of nations. Treaty rights, 
created by federal authority, or internation- 
al rights, recognized and guaranteed by fed- 
eral authority. This law also was to inter- 
vene the federal authority to protect federal 
rights. The act itself is in the main a copy of 
the act of 1833, so far as those provisions go, 
which give the federal com'ts the right to in- 
quire into the cause of commitment By these 
two acts of congress, therefore, the aegis of the 
federal power was thrown around its officers . 
and those aliens partaking of its hospitality. 

llFJED.CAg,— 2 



T^ose two classes alone were thus secured 
by this prompt and efficient remedy from any 
infringement of rights secured to them by 
the federal authority. They could not be 
obliged, when held to answer in a state court, 
to wait the slow process of trial there, ap- 
peal to the state supreme tribunal, and 
thence to the supreme federal court, with 
the certainty in many cases, as I have shown, 
of being unable to prove by the record in 
what manner their rights were injured. 
Whenever they were injured, habeas corpus 
afforded a remedy, simple and prompt. But 
no other person had such a right A citizen 
of one state, going into another state, might 
there be molested in some mode contrary to 
his federal rights, and if his liberty was re- 
strained, his only remedy was by process of 
appeal or writ of error. Prior to 1867, it was 
considered necessary to remedy this omission 
in'the law. It was charged that many south- 
ern states, under the pretense of labor, po- 
lice, and vagrant laws, were endeavoring to 
evade the force of the constitutional amend- 
ment abolishing slavery, and were shaping 
their policy so as to restore the substance of 
involuntary servitude, under the name of 
penalty for crimes. Therefore the act of 
1867 [14 Stat 385], was passed, extending 
the habeas corpus to all cases where any per- 
son was restrained of his liberty, contrary to- 
ttie constitution, laws, or treaties of the Unit- 
ed States. It is a copy of those provisions of 
the acts of 1833 and 1842, as to the right of 
the court to examine into the cause of de- 
tention, whether by judgment of a coiu:t or 
otherwise, and in effect strikes out the pro- 
visions limiting the application of the act of 
1833 to officers of the United States, and of 
1842 to aliens, and inserts, instead of those' 
provisions, the words, "all persons restrained 
of their liberties, in contravention of 1±ie con- 
stitution, laws, or treaties of the United 
States." Tile federal protection before ex- 
tended only" to federal officers and federal ' 
guests, i. e., aliens, was now made to em- 
brace all persons, citizen and alien, officers, 
and those who wanted to be officers, of the 
federal government; in fact, all mankind. 
"It brings within its scope," says Chase, O. 
J., "every possible case of privation of liber- 
ty, contrary to the laws, constitution, or 
treaties of the United States. It is impos- 
sible to widen the jurisdiction." Ex parte 
McGardle, 6 WaU. [73 U. S.] 326. 

The writ of habeas corpus, therefore, when 
issued by a federal court, embraces every 
case where a person is alleged to be deprived 
of his liberty in contravention of the consti- 
tution, laws or treaties of the United States. 
And the court issuing the writ is authorized 
in every case to go behind every return, and 
to pass upon the facts in every case, and if 
it appear that the party applying is injured 
in his federal rights, then such court is au- ' 
thorized to protect him by discharging him, 
whether committed on a charge of, or on a 
conviction for, crime. Therefore, it only re- 
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mains to this court to inquire If this person, 
the petitioner, is deprived of his liberty, con- 
trary to the constitution, the laws, or the 
treaties of the United States? Has he, by 
state authority, been injured in his federal 
rights? The first question that presents it- 
self is, What are his federal rights? 1. Those 
secured by treaty or under the laws of na- 
tions do not apply in this case. 2. Those en- 
uring to federal officers to be protected in 
their functions are not involved here. 3. 
The federal rights secured by the constitu- 
tion to all persons are: (1) The right of eveiy 
citizen of a state to be secured in those rights 
in every other state, which provision is uni- 
versally construed to mean civil rights as 
distinguished from political rights. (2) The 
rights of trial by jury as secured by the 
reservations in the original amendments to 
the constitution. (3) The right to be secured 
against involuntaiy servitude, except as a 
punishment for crime. (4) The right to a re- 
publican form of government. In this pro- 
ceeding, this court is to inquire if this pe- 
titioner has been injured in any of these fed- 
eral rights? Has he been denied any of 
them? If, on a full investigation of all the 
facts, without regard to the form of the rec- 
ord, it is found that he is denied federal 
rights, then he is to be discharged; if not, 
he is to be remanded. 

No question as to form of government, or 
to involuntary servitude, or to the rights of 
citizens of different states enjoying all the 
civil rights of citizens of this state, arises in 
this case, and therefore the first, third, and 
fourth sub-divisions of rights have no ap- 
plication. The only question to be consid- 
ered is whether the petitioner has been de- 
nied his right to be tried by a jury? The 
universal judgment of all courts, federal and 
state, heretofore has been that this right is 
only to secure a trial by jury in federal 
courts. But for the sake of the argument, 
we concede that every person within the 
United States, has a right to the trial by 
jury, according to the course of the common 
law. This is the extreme proposition in favor 
of the petitioner, and although against the 
law, we concede it for the purpose of this 
argument. This court is therefore to inquire, 
whether the petitioner has been deprived of 
his right to a trial by jury, according to the 
course of the common law? Admitting that 
this is a federal right, we are limited to the 
inquiry as to whether it has been infringed 
in this case- It is charged that, although 
tried by jury, under a law denouncing a pen- 
alty against a felony, equally applicable to 
all persons, triable and punishable in the 
same way as to all persons, citizens, aliens or 
officers, without regard to color, state or con- 
dition, still, nevertheless, the judge being 
disfranchised by the constitution of the 
United States from sitting as judge, that the 
trial was no trial; was contrary to that con- 
stitution, and that thereby the petitioner was 
deprived of his federal rights, and denied a 



trial by jury which implies the presence of a 
legal judge. That Judge Sheffey, being con- 
stitutionally ineligible from the moment of 
the adoption of the constitutional amendment, 
became eo instanti dead as a judge, and by 
no possibility could be author of a legal trial 
of any person. 

I shall first admit, for the purpose of this 
argument in this place, that Sheffey was, by 
the adoption of the constitutional amend- 
ment on July 28, 1868, rendered ineligible 
for his office, and from that moment became, 
in law, incapable of holding it. This being 
admitted, for the sake of the argument, and 
also it being admitted in the cause, that he 
was appointed judge in 1866, and has ever 
since, and is now discharging the functions 
of judge, I shall prove: 1. That he was judge 
de facto when the judgment against peti- 
tioner was entered. 2. That the act of a 
judge de facto has precisely the same legal 
effect as that of a judge de jure. If one is 
binding, the other is, and that there is le- 
gally no difference between the acts of a 
judge de facto and of one de jure, except 
when those of a judge de facto may enure to 
his own advantage. 

First. Was he a judge de facto? There is 
no better definition of an officer de facto than 
that laid down by Lord Ellenborough in the 
case of King v. Corporation of Bedford 
Level, 6 East, 368: "An officer de facto," 
says he, "is one who has the reputation of 
being the officer he assumes to be, and yet is 
not a good officer in point of law." And it 
plainly appears that Judge Sheffey was, and 
is, such an officer. No matter whether he be 
denounced by the constitutional amendment 
or whether he be disqualified by law, or in- 
eligible to his assumed office, he was, and is, 
a judge de facto, having the reputation of 
being the judge he assumes to be, and yet, 
according to the assumption, is not a good 
officer in point of law. This, I think, is con- 
clusive. At the time of this judgment he 
was judge de facto. 

Next I will prove that as to the acts of an 
officer de facto and an officer de jure, there 
is no legal difference except where the acts 
of an officer de facto inure to his own benefit. 
Wherever they do, wherever they are tainted 
with selfish considerations, they are invalid, 
but whenever they inure alone to the benefit 
of the public, they are as good and binding 
as if done by a judge, anointed by oil which 
ever was poured on the head of a legitimate 
monarch by an archbishop consecrated 
through a line of a hundred predecessors. 

It is a fundamental maxim, not of the law, 
but of civilized society, that the acts of offi- 
cers de facto are valid. Without it, there 
would be no security for life, or liberty, or 
property. It took form and shape in a stat- 
ute in the time of Edward as to the rights 
of a king de facto, hut its foundation was 
beyond that. Without the rights of de facto 
governments, who would recognize the Nor- 
man titles against the Saxon barons? Who 



til Fed. Cas. page 19] 



(Case No. 5,815) GRIFFIN 



the varying rights of York and Lancaster, 
or Tudor and Plantagenet, of king and com- 
monwealth, and king again, of Stuart and 
Orange, or Stuart and Brunswick? Where 
would you find your resting place in the his- 
tory of civilization? In the Roman empire? 
In its Gothic conquerors? In the house of 
Charlemagne? In that of Hugh Capet? In 
the Bourbon or the Buonaparte? The king- 
dom, the republic, the empire, the kingdom, 
the republic, the empire again. In 1789, in 
1783, in 1800, in 1815, in 1848, or in 1852? 
When, where, and how, would you base your 
rights de jure? Brandenburgh rises on the 
ruins of other houses, as Hapsburg before it, 
and will fall again, as Hapsburg has done. 
The history of the world is the history of 
kingdoms and empires, and civilizations de 
facto, becoming de jure, because they are de 
facto. 

Whenever a power, or a government, or an 
•officer are able to maintain themselves in 
power, it becomes necessary for the pesice, 
the progress, the development of society, that 
such government, power, or oflacer should be 
recognized pro tempore as the legal power, 
iind full effect and validity be given to acts 
under it This is the rule of law as well as 
the rule of reason. Governments acknowl- 
edge it After the war of 1812, the supreme 
.court of the United States decided tiiat the 
j)ort of Castine having been captured by the 
British, and held during the wai*,^ the British 
domination was to be considered de facto 
And pro hac, releifsed the citizens of Castine 
from their obligations de jure, as citizens of 
the United States. U. S. v. Bice, 4 Wheat 
{17 U. S.J 253. Subsequently, in the war of 
■the South American republics, the secretary 
of state of the United States held that a sale 
•of guano islands made by a de facto gov- 
•emment to citizens of the United States, 
<;onveyed a title which the United States 
were bound to recogniife and protect The 
doctrine that acts of de facto officers are as 
•valid a^ if by officers de jure, is undented 
.and undeniable. It is affirmed in Black- 
stone, Kent and every elementary author, 
And illustrated in Bacon, Comyns, Viner, 
and every abridgment of the common law. 
I spare the court the recital from such au- 
•thorities, and content myself with producing 
the adjudications of the older English courts 
.and the latest American ones on these ques- 
tions. I have with some labor compiled the 
decisions in all the states up to the present 
time, and ins'tead of presenting the court 
with a mere reference to cases, have gath- 
ered the sense of each particular adjudica- 
tion, to illustrate the general meaning and 
■signification of the docti'ine. 

The whole nninterrupted current of deci- 
sions is that the acts of an officer de facto 
.are good, valid, and binding. They can not 
be questioned colfaterally, nor in any way, 
except in a proceeding against the incumbent 
of the office, to o:ist him therefrom. When- 
•ever a party holds: office, having, as Lord El- 



lenborough says, "th« reputation of being tiie 
officer he assumes to be, although not a good 
officer in point of law," then, in such cases, 
his acts have precisely the validity and force 
as if performed by an. officer de jure. A per- 
son by color of election may be officer de 
facto, though indisputably ineligible. Knight 
V. Corporation of Wells, 1 Lutw. 508; 16 Vin. 
Abr. 114. Where there was a bishop of Os- 
sory, and another was installed bishop de 
facto, judicial acts of latter held good. 
O'Erian v. Knivan, Cro. Jac. 552. Where a 
steward of a manor, appointed without au- 
thority of law, yet acting as steward, and be- 
ing de facto steward, his grant of copyhold 
land held good by Lord Bacon: "Acts done 
by one who keeps court as steward without 
authority, if they come in by presentment 
from the jury, are good." Harris v. Jays, 
Cro. Eliz, 699. A commission to take testi- 
mony executed by judges after the demise of 
James I., when their terms expired, and they 
were not judges, but acting without author- 
ity, was held good. The judges certified that, 
"no inconvenience could arise on such pro- 
ceedings before notice of the king's demise; 
but if otherwise, it would draw in question 
many trials by verdict of nisi prius', and 
trials and attainders upon jail delivery; 
whereupon divers have been arraigned and 
executed since the king's demise." Sir Ran- 
dolph Crew's Case, Cro. Car. 97. Officers de 
facto of corporation bind the corporation. 
Ang. & A. Corp. 280; Bank of U. S. v. Dan- 
dridge, 12 Wheat [25 U. S.] 64. Whether 
sheriffs be de facto or de jure can not be 
questioned collaterally. Morse v. Calley, 5 
N. H. 223. Acts of sheriffs de facto valid as" 
respects third persons. Doty v. Gorham, 5 
Pick. 487; Fowler v. Bebee, 9 Mass. 231; 
Com. V. Fowler, 10 Mass. 290; Buckman v. 
Buggies, 15 Mass. 180. In action of eject- 
ment the title of a constable who sold the 
land not to be questioned. Being de facto 
sufficient Burke v. Elliott 4 Ired. 355. In 
same action, title of register who registered 
the deed, not to be questioned. Gilliam v. 
liiddick, Id. 368.. In action of trespass for 
seizing a hog by town commissioner. Acts 
oi those holding de facto good. Commission- 
ers of Trenton v. McDaniel, 7 Jones (N. 0.) 
lOT. In action against defendant for tres- 
pass, his acting as officer proves him officer 
de facto. Id. 375. Judicial act of an alder- 
man de facto holding and exercising the of- 
fice not under mere color of right, but pos- 
sessing a commission on its face, constitu- 
tional and legal, can only be examined in a 
proceeding to which he is party, and In 
which he can be heard. Cornish v. Young, 1 
Ashm. 153. Party relying on the record of a 
deed need not show that he who recorded It 
was an officer de jure— de facto is sufficient 
Brush V. Cook, Brayt 89. The acts of an 
officer de facto who comes into office by color 
of title ai*e valid, as It concerns the public or 
third persons. Mclnstry v. Tanner, 9 Johns. 
135.-' Wh6re one acts under a colqrable title 
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to an office, his title can only be examined 
before the supreme court, and that directly. 
McKim V. Somers, 1 Kawle, Pen. & W. 297. 
The acts of an officer de facto, whether ju- 
dicial or ministerial, are valid, so far as the 
rights of the public or third persons having 
an interest in such acts are concerned; and 
neither the title of such an officer nor the va- 
lidity of his acts as such can be indirectly 
called in question in a proceeding to which 
he is not a party. Plymouth v. Painter, 17 
Conn. 5S6; Hoagland v. Culvert, 1 Spencer 
[20 N, J. Law] 3S7; Farmers' & Merchants' 
Bank v. Chester, 6 Humph. 458. An officer 
de facto holding colore officii is as well quali- 
fied to act while thus in office as if legally 
appointed and duly qualified. Smith v. 
State, 19 Conn. 493. The right of a person 
acting colore officii to the office in which he 
acts, can be tried only in a proceeding to 
which he is a party, directly presenting that 
question, and not in a collateral way, be- 
tween third parties. Id. 499. A person act- 
ing as an officer under color of a commission 
is de facto such officer, imtil ejected by a 
proceeding having that object in view. His 
authority can not be questioned, in a collat- 
eral way, and his official acts, until ejected, 
are valid. Aulanier v. Governor, 1 Tex. 653. 
The regularity of the election or the qualifi- 
cations of an officer can not be questioned 
collaterally. Bean v. Thompson, 19 N. H. 
290. The general rule is that acts of officers 
de facto in which other parties or the public 
have an interest are valid. State v. Perkins, 
4 Zab. [24 N, J. Law] 409. The acts of an 
officer de facto valid, and not to be ques- 
tioned collaterally. State v. Brennan's Liq- 
uors, 25 Conn. 278. The official acts of an 
officer de facto can not be impeached collat- 
erally. Stokes V. Kirkpatrick, 1 Mete. (Ky.) 
138. The acts of officers de facto are valid 
when they concern the public or rights of 
third persons, who have an interest in the 
acts done. Venable v. Curd, 2 Head, 582; 
Patterson v. IMiller, 2 Mete. (Ky.> 493; Gour- 
ley V. Hankins, 2 Cole (Iowa) 75. Acts of 
an officer de facto are valid when they con- 
cern the public or the rights of third per- 
sons, and can not be indirectly called into 
question in a suit to which said officer is not 
a pai-ty. It is only in a suit against him that 
his right can be questioned. Hooper v. Good- 
win, 48 Me. 79. An officer who has entered 
on the discharge of the duties of his office is 
an officer de facto, and his eligibility can not 
be inquired into collaterally, though it may 
be by quo warranto. Satterlee v. San Fran- 
cisco, 23 Cal. 314. The right to an office can 
not be determined by an action of replevin 
of Its appurtenances. Desmond v, McCar- 
thy, 17 Iowa, 525. A person elected as coun- 
ty judge for the full time may signify his re- 
fusal to qualify, and thereupon the office be- 
comes vacant for that time, and an appoint- 
ment may be made immediately, although, 
to prevent an interregnum, the old incum- 
bent of the office is authorized to perform its 



functions until his successor has qualified. 
State V. Washburn, 17 Wis. 658; People v. 
Bangs, 24 111. 187. Acts of officers de facto 
valid. Scadding v. Lorant, 13 Q. B- 697; 60 
E. O. L. 686. Where a judge was ousted 
from office on quo warranto, held that his 
acts while illegally in office were binding 
and valid. People v. Bangs, 24 111. 184. 
Where the law under which a judge was ap- 
pointed was held to be unconstitutional, and, 
therefore, his appointment void. Acts done 
by such judge held valid and binding. Tay- 
lor V. Skrine, 2 Tread. Const. 696. When a 
judge was ousted on quo warranto and a 
party sentenced to penitentiary by him while 
Illegally in office was discharged on habeas 
corpus after the judgment of ouster on quo 
warranto, the supreme court of Wisconsin 
reversed the decision of the lower court dis- 
charging the prisoner, and remanded him to 
the penitentiary, on the ground that the acts 
of the judge de facto were good as to all the 
world, although he was afterwards regularly 
pronounced not to be legally in office. State 
V. Bloom, 17 Wis. 521. 

These authorities fully establish my prop- 
osition, that the acts of a de facto judge are 
as valid and binding as if done by a judge 
de jure, except where such acts are for his 
own benefit And hence it follows that this 
petitioner has not in any way been injured 
or denied his rights under the federal consti- 
tution, so far as being tried by a legal judge 
is one of those rights. For his trial by a 
judge de facto has precisely the same legal 
effect as if by a judge de jure. But another 
view is equally conclusive: Whether the le- 
gal state government of Virginia was over- 
thrown on April 17, 1861, at Richmond, or 
on April 9, 1865, at Appomattox, makes no 
difference for the purposes of this argument 
If the former, then the occupation of the 
territory of Virginia was a mere re-occupa- 
tion, a re-possession, a re-extension of fed- 
eral laws over territory from which they 
had been temporarily excluded by belligerent 
forces. The laws of Virginia of course re- 
mained intact and in full force and vigor. 
On the other hand, if the legal government 
fell at Appomattox, then the possession of 
Virginia was conquest On conquest the 
conqueror is bound to administer the laws 
of the conquered country xmtil he provides 
another code for them. This doctrine Lord 
Mansfield lays down in Campbell v. Hall, 
Cowp. 205, where he enters into a detailed 
statement of tlie conquests of Great Britain, 
And in Sir Thomas Picton's Case, 30 How. 
St Tr. 225, the lord chief justice acted on 
it by allowing proof that the Spanish law 
in the conquered island of Granada allowed 
torture to be administered, and that, there- 
fore, its application by the British military 
governor was justifiable and legal. The law 
of Virginia being, therefore, in force fully 
and perfectly, the section relating to de facto 
officers (Code, 101), exactly establishes the 
law by statute, as I have proved it by priu' 
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ciple and authority. That section, la effect, 
declares that all acts of officers de facto shall 
be as valid and have the same efiEect as if 
done by officers de jure, except where such 
acts might inure to the benefit of such offi- 
cer de facto. By it, therefore, all questions 
as to the validity of the acts of Judge Shef- 
fey, or any other officer denounced by the 
constitutional amendment, are set at rest. 
All acts of all such officers are acts of officers 
de facto, and therefore are good' and valid 
acts, 

I have argued the case so far on the 
hypothesis that Judge Sheffey was in fact 
and in law rendered ineligible to office on 
July 28, 18G3, and has ever since held office 
in defiance of law; and I have shown that 
even if he be disqualified for every cause 
known to the constitution and laws of'Vir-. 
ginia or of the United States, if he be an 
alien, has fought a duel, be a non-resident, 
over or under the legal age, and in addition 
to all of these disqualifications, all of .which 
he unites in his own proper person, he is dis- 
franchised by the constitutional amendment, 
still, all his acts are good, valid and binding, 
and can never be challenged or questioned 
by reason of his said numerous disqualifica- 
tions. It is argued that the adoption of the 
constitutional amendment operates like a 
judgment of ouster on a quo warranto by a 
court of. competent jurisdiction; and that, 
therefore, from the moment it goes into ef- 
fect, no person disfranchised by it can hold 
office colore officii, or can be an officer de 
facto. This would be true if the individual 
to which it was to be applied were desig- 
nated and named in the article itself. It 
would doubtless be competent for the sover- 
eign power to convict and punish individ- 
uals by name, without trial; but then like 
an act of attainder it must name those indi- 
viduals. Where a party is so specially at- 
tainted, the law operates at once on him like 
a judgment of an ordinary court But un- 
til he is selected and condemned by name 
by due process of law, no judgment can have 
effect as against him. He must be person- 
ally condemned by an act of sovereignty 
like a constitutional amendment, or by a 
judgment of a court after trial and convic- 
tion. While, therefore, it may be true that 
a party condemned by a judge, ousted by 
name from office' by a constitutional amend- 
ment, would be deprived of his liberty con- 
trary to the constitution of the United States, 
it is clear that, until a judge is thus ousted 
by name, either by a sovereign act of at- 
tainder without trial, or by a conviction aft- 
er trial, his holding office is still colore officii, 
and his acts those of a judge de facto. The 
constitutional amendment is a general act 
of attainder— a statute denouncing a general 
penalty for crime. The penalty applies to 
every person who is guilty; but his guilt 
can only be ascertained, the identity of the 
individual can only be made certain, the 
penalty applied to that particular individual, 



only by due process of law— i. e., trial, con- 
viction and judgment. It might be compe- 
tent for a constitutional amendment to de- 
clare that A. B. had been guilty of murder, 
and -should be hung. In such case, the con- 
viction of that individual would be final. 
But when it declares that all persons guilty 
of murder shall be hung, that penalty can 
only be applied to individuals according to 
law. Each person, before being hung, must 
be tried, convicted and adjudged that that 
particular penalty shall apply to him. The 
constitutional amendment only differs from 
a penal statute in this, that being ex post 
facto, it could only have become law by be- 
coming part of the •constitution. No other 
authority but the sovereign power could 
enact it It is, therefore, an ex post facto 
law— legal only because part of the consti- 
tution. But its provisions are general, like 
every penal statute denouncing a general 
penalty, which general penalty can only be 
applied to each particular case by due course 
of law, trial, conviction and judgment. No 
officer, therefore, holding office, who is in 
fact ineligible under the constitutional 
amendment, can be affected by it until its 
provisions are applied to him according to 
law, nor can his holding be contrary to the 
constitution until such application is legally 
made. So it is clear that the constitutional 
amendment does not affect officei^ now in 
office. Future federal legislation inay pro- 
vide the mode of bringing it to operate on 
this class, but acting proprio vigore, it does 
not affect them. The deprivation of office is 
a punishment of the highest class. Taking 
that from a man which he has and enjoys, 
and is entitled to, and is in possession of, 
may be done as a punishment; but then it 
must be done according to law. 

Garland's Case [4 Wall. (71 U. S.) 333] in 
the supreme court settled the law that test 
oaths were unconstitutional so far as they 
went to deprive him of his office of attorney, 
being ex post facto, and operating so as to 
make the party convict himself. This being' 
the law, it must follow that a man enjoying 
the office of judge can not be deprived of it 
except by due process of law. No man, un- 
der the federal constitution, can be tried or 
convicted unless by a jury, and it is there- 
fore clear that the only mode by which the 
fact that any person holding an office is 
within the constitutional amendment is by 
the verdict of a jury, on an indictment for 
aiding in rebellion. Aiding rebellion is a 
crime, and can only be proved for the pur- 
pose of punishing the party, by the oaths of 
two juries, by an indictment, a verdict, and 
a judgment That Is the only evidence that 
the law knows, or can know, of guilt or 
criminality. That a party held an office, and 
took an oath to support the constitution, may 
be proved by the best evidence that can be 
had; but that he aided the rebellion can 
only be proved by the record of his conviction 
—where he was confronted with the wit- 
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nesses agaiust him,' was heard by the Jury 
in his defense, and enjoyed all those protec- 
tions and rights which the laws secure to 
parties chai'ged with crime. It is clear that 
the constitutional amendment can operate on 
no man holding office when it went into oper- 
ation, until such party is duly convicted of 
aiding rebellion, and even then it will re- 
quire some process by which he can be 
ousted. Whether this can be done by the 
imposition of a test oath or not, it is useless 
now to inquire. It is certain that no means 
of any kind are provided for putting the 
amendment into operation. But further than 
this, it seems that Judge Sheffey is not in 
fact disfranchised. When he was in the leg- 
islature in 1849, the Code of 1S19 was In 
operation; and by it no ottth was required 
of members of the legislature to support the 
constitution of the United States. There is 
no proof in this cause that he ever took such 
an oath, and I am almost certain that, in 
point of fact, he never did take it. At any 
rate, it can not be presumed that he did 
take it when such tremendous criminal con- 
sequences are sought to be deduced from the 
taking of it Being in office, every presump- 
tion is in favor of his being eligible. The 
burden of proof lies in those who charge his 
disqualification; and they must prove it No 
presumption of law will make up for this 
deficiency of proof. 

I have- demonstrated: 1. That the only 
inquiry that can be made on the return to" 
this writ is, whether the petitioner has, in 
the state court, been deprived of any fed- 
eral right 2. That, admitting Judge Shef- 
fey to be disqualified under the constitu- 
ional amendment, he was still acting as 
judge, colore officii, and was Judge de facto, 
and that his presiding at the trial as judge 
in no way contravened any federal right of 
the petitioner. 3. That therefore the peti- 
tioner must be remanded. 4. That Judge 
Sheffey, in fact, is not disfranchised under 
the constitutional amendment according to 
the proof in this cause. 5. That the only 
proof which is admissible of his aiding the 
Rebellion is the record of his conviction in 
a court of competent jurisdiction. 6. That 
the constitutional amendment can not oper- 
ate proprio vigore on persons holding office 
at the time of its adoption, but requires fur- 
ther action by congress to prescribe the 
mode by which it can be applied to such 
persons. These propositions are conclusive, 
and the party must be remanded. He must, 
however, be remanded to the custody of the 
sheriff of Rockbridge county for another rea- 
son. Admitting even that his conviction is 
illegal, and is no conviction, still it appears 
by the return that he is charged on the 
oaths of twelve men with a felony com- 
mitted in Rockbridge county. In any event, 
therefore, he must be remanded. 

With him, James Neeson; Thos. R. Bow- 
den, Attorney General of Virginia. 



CHASE, Circuit Justice. This is an appeal 
from an order of discharge from imprison- 
ment made by the district judge acting as a 
judge of the circuit court, upon a writ of 
habeas corpus, allowed upon the petition of 
Caesar Griffin. The petition alleged unlaw- 
ful restraint of the petitioner, in violation of 
the constitution of the United States, by the 
sheriff of Rockbridge county, Virginia, in 
virtue of a pretended judgment rendered in 
the circuit court of that county by Hugh W- 
Sheffey, present and presiding therein as 
judge, though disabled from holding any 
office whatever by the fourteenth amendment 
of the constitution of the United States. Up- 
on this petition a writ of habeas corpus was 
allowed and served, and the body of the peti- 
tioner, with a return showing the cause of 
detention, was produced by the sheriff, in 
conformity with its command. 

The general facts of the case, as shown to 
the district judge, may be briefly stated as 
follows: 

The circuit court of Rockbridge county is 
a court of record of the state of Virginia, 
having civil and criminal jurisdiction. In 
this court, the petitioner, Caesar Griffin, in- 
dicted in the county court for shooting with 
intent to kill, was regularly tried, in pursu- 
ance of his own election; and, having been 
convicted, was sentenced according to the 
finding of the jury, to imprisonment for two 
years, and was in the custody of the sheriff 
to be conveyed to the penitentiary, in pur- 
suance of this sentence. 

Griffin is a colored man; but there was no 
allegation that the trial was not fairly con- 
ducted, or that any discrimination was made 
against him, either in indictment, trial, or 
sentence, on account of color. It was not 
claimed that the grand jury, by which he 
was indicted, or the petit jury, by which he 
was tried, was not in all respects, lawful 
and competent. Nor was it alleged that 
Hugh W. Sheflfey, the judge who presided at 
the trial, and pronounced the sentence, did 
not conduct the trial with fairness and up- 
rightness. 

One of the counsel for the petitioner, in- 
deed, upon the hearing in this court, pro- 
nounced an eulogium upon his character, 
both as a man and as a magistrate, to de- 
serve which might weU be the honorable 
aspiration of any judge. 

But it was alleged and was admitted that 
Judge Sheffey, in December, 1849, as a mem- 
ber of the Virginia house of delegates, took 
an oath to support the constitution of the 
United States, and also that he was a mem- 
ber of the legislature of Virginia in 1SG2. 
during the late Rebellion, and as such voted 
for measures to sustain the so-called Con- 
federate States in their war against the 
United States; and it was daimed in behalf 
of the petitioner, that he thereby became, 
and was at the time of the trial of the peti- 
tioner, disqualified to hold any office, civil 
or military, under the United States, or under 



Ill Fed, Gas. page 23] 



(Case No. 5,815) GRIFFIN 



any state, and it was specially insisted that 
the petitioner was entitled to his discharge 
.upon the ground of the incapacity of Sheffey, 
under the fourteenth amendment, to act 
as judp^e and pass sentence of imprisonment 
Upon this showing and argument, it was 
held by the district judge that the sentence 
of Caesar GrifBn was absolutely null; that 
,his imprisonment was in violation of the con- 
stitution of the United States, and an order 
for Ms discharge from custody was made ac- 
cordingly. 

The general question to be determined on 
the appeal from this order is whether or not 
the sentence of the circuit court of Rock- 
bridge county must be regarded as a nullity 
because, of the disability to hold any office 
under the state of Virginia, imposed by the 
fourteenth amendment, on the person, who, 
in fact, presided as judge in that court It 
may be properly borne in mind that the 
disqualification did not exist at the time that 
Sheffey became judge. When the function- 
aries of the state government existing in 
Virginia at the commencement of the late 
Civil "War took part, together with a major- 
ity of the citizens of the state, in rebellion 
against the government of the United States, 
they ceased to constitute a state govern- 
ment for the state of Virginia, which could 
be recognized as such by the national gov- 
ernment Their example of hostility to the 
Union, however, was not followed through- 
out the state. In many counties, the local 
authorities and majority of the people ad- 
hered to the national government; and rep- 
resentatives from these counties soon after 
assembled in convention at Wheeling, and 
organized a government for the state. This 
government was recognized as the lawful 
government of Virginia by the executive and 
legislative departments of the national gov- 
ernment; and this recognition was conclu- 
sive upon the judicial department The gov- 
ernment of the state thus recognized was 
in contemplation of law the government 
of the whole state of Virginia, though ex- 
cluded, as the government of the United 
States was itself excluded, from the greater 
portion of the territory of the state. It was 
the legislature of the reorganized state which 
gave the consent of Virginia to' the formation 
of the state of West Virginia. To the for- 
mation of that state, the consent of its own 
legislature, and of tlie legislature of the state 
of Virginia, and of congress, was indispen- 
sable. If either had been wanting, no state, 
within the limits of. the old, could have been 
constitutionally formed; and it is clear that if 
the government instituted at Wheeling was 
not the government of the whole state of 
Virginia, no new state has ever been con- 
stitutionally formed within her ancient 
boundaries. It can not admit of question, 
then, that the government which consented 
to the formation of the state of West Vir- 
ginia, remained in all national relations the 
government of Virginia, although that event 



-reduced to very narrow limits the territory 
acknowledging its jurisdiction, and not con- 
trolled by insurgent force. Indeed, dt is well 
known historically that the state and the 
government of Vh'ginia, thus organized, was 
recognized hy the national government 
Senators and representatives from the state 
occupied- seats in congress, and when the In- 
surgent force which held possession of the 
principal part of the territoi-y was overcome, 
and the government recognized by the Unit- 
ed States was transferred from Alexandria 
to Richmond, it became in fact what it was 
before in law, the government of the whole 
state. As such it 'was entitled, under the 
constitution, to the same recognition and 
respect, in national relations, as the govern- 
ment of any other state. 

It was under this government that Hugh 
W. Sheffey was, on February 22, 1866, duly 
appointed judge of the circuit court of Rock- 
bridge county, and he was in the regular 
exercise of his functions as such, when Griffin 
was tried and sentenced. 

More than two years had elapsed after the 
date of his appointment when the ratification 
of the fourteenth amendment, by the req- 
uisite number of states, was officially pro- 
mulgated by the secretary of state, on July 
28, 186& That amendment, in its thu'd sec- 
tion, ordains that "no person shall be a sen- 
ator or representative In congress, or elector 
of president and vice-president, or hold any »of- 
fice, civil or military, under the United States, 
or imder any state, who", having previously 
taken an oath as a member of congress, or as 
an officer of the United States, or as a mem- 
ber of any state legislature, or as an execu- 
tive or judicial officer of any state, to support 
the constitution of the United States, shall 
have engaged in insurrection or rebellion 
against the same, or given aid or comfort to 
the enemies thereof." 

And it is admitted that the office held by 
Judge Sheffey, at the time of the trial of 
Griffin, was an office under the state of Vir- 
ginia, aBd that he was one of the persons to 
whom the prohibition to hold office pronoun- 
ced by the amendment applied. 

The question to be considered, therefore, is 
whether upon a sound construeljon of the 
amendment it must be regarded as operating 
du-ectly, without any intermediate proceeding 
whatever, upon all persons within the cat- 
egory of prohibition, and as depriving them 
at once, and absolutely, of all official au- 
thority and power. 

One of the counsel for the petitioner sug- 
gested that the amendment must be con- 
strued with reference to the act of 1867, 
which extends the writ of habeas corpus to 
a large class of cases in which the previous 
legislation did not allow it to be issued. 
And it is proper to say a few words on this 
suggestion here. 

The judiciary act of 1789 expressly denied 
the benefit of the wi*it of habeas corpus to 
prisoners not confined under or by color of 
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the authority of the United States. Under 
that act, no person confined under state au- 
thority could have the benefit of the writ 
Afterwards, in 1833 and 1842, the writ was 
extended to certain cases specially described, 
of imprisonment under state process; and 
in 1S67, by the act to which the counsel re- 
ferred, the writ was still further extended 
"to all cases where any person may be re- 
strained of liberty in violation of the consti- 
tution, or of any ti*eaty or law of the United 
States." And the leai-ned counsel was doubt- 
less correct in maintaining, that without the 
act of 1867, there would be no remedy by 
habeas corpus in the case of the petitioner, 
nor indeed in any case of imprisonment in 
violation of the constitution of the United 
States, except in the possible case of an im- 
prisonment, not only within the provisions 
of this act, but also within the provisions of 
some one of the previous acts of 1789, 1833, 
and 1842. 

But if, in saying that the amendment must 
be construed with reference to the act, the 
counsel meant to affirm that the existence 
of the act throws any light whatever upon 
the construction of the amendment, the court 
is unable to perceive the force of his observa- 
tion. It is not pretended that imprisonment 
for shooting, with intent to kill, is unconsti- 
tutional, and it will hardly be affirmed that 
the act of 1867 throws any light whatever 
upon the question, whether such imprison- 
ment, in auy particular case, is unconstitu- 
tional. The case of unconstitutional impris- 
onment must be established by appropriate 
evidence. It can not be inferred from the 
existence of a remedy for such a case. And, 
surely, no construction, otherwise unwarrant- 
ed, can be put upon the amendment more 
than upon any other provision of the consti- 
tution, to make a case of violation out of acts 
which otherwise must be regarded as not only 
constitutional, but right 

TVe come, then, to the question of con- 
struction. What was the intention of the 
people of the United States in adopting the 
fourteenth amendment? What is the true 
scope and purpose of the prohibition to hold 
office contained in the third section? 

The proposition maintained in behalf of the 
petitioner, is, that this prohibition, instantly, 
on the day of its promulgation, vacated all, 
offices held by persons within the category 
of prohibition, and made all official acts, per- 
formed by them, since that day, null and 
void. 

One of the counsel sought to vindicate this 
construction of the amendment, upon the 
ground that the definitions of the verb "to 
hold," given by Webster in his Dictionary, 
are "to stop; to confine; to restrain from es- 
cape; to keep fast; to retain;" of which def- 
initions, the author says that "to hold rarely 
or never signifies the first act of siezing or 
falling on, but the act of retaining a thing 
when seized on or confined." 

The other counsel seemed to be embarrassed 



by the difficulties of this literal construction, 
and sought to establish a distinction between 
sentences in criminal cases, and judgments 
and decrees in civil cases. He admitted, in- 
deed, that the latter might be valid when 
made by a com*t held by a judge within the 
prohibitive category of the amendment; but 
insisted that the sentences of the same com't 
in criminal cases must be treated as nullities. 

The ground of the distinction, if we correct- 
ly apprehend the argument, was found in the 
circumstance that the act of 1807 provided 
a summary redress to the latter class of cases; 
while in the former, no summary remedy 
could be had, and great inconvenience would 
arise from regarding decrees and judgments 
as utterly null and without effect. 

But this ground of distinction seems to the 
court unsubstantial. It rests upon the fallacy 
already commented on. The amendment 
luakes no such distinction as is supposed. It 
does not deal with cases, but with persons. 
The prohibition is general. No person in the 
prohibitive category can hold office. It ap- 
plies to all persons, and to all officers under 
the United States, or any state. If upon a 
true construcuon, it operates as a removal of 
a judge, and avoids all sentences in criminal 
cases, pronounced by him after the promulga- 
tion of the amendment, it must be held to 
have the effect of removing all judges and of- 
ficers, and annulling all their official acts 
after that date. 

The literal construction, therefore, is the 
only one upon which the order of the learn- 
ed district judge, discharging the prisoner, 
can be sustained; and was, indeed, as ap- 
pears from his certificate, the construction 
upon which the order was made. He says 
expressly, "the right of the petitioner to his 
discharge appeared to me to rest solely on the 
incapacity of the said Hugh W. Sheffey, to 
act (that is, as judge), and so to sentence 
the prisoner under the fourteenth amend- 
ment" 

Was this a correct construction? In the 
examination of questions of this sort, great 
attention is properly paid to the argument 
from inconvenience. This argument, it is 
true, can not prevail over plain words cr clear 
reason. But, on the other hand, a construc- 
tion, which must necessarily occasion great 
public and private mischief, must never be 
preferred to a construction which will occa- 
sion neither, or neither in so great degree, 
unless the terms of the instrument absolutely 
require such preference. Let it then be con- 
sidered what consequences would spring from 
the literal interpretation contended for in be- 
half of the petition. 

The amendment applies to all the states of 
the Union, to all offices under the United 
States or under any state, and to all persons 
in the category of prohibition, and for all 
time present and future. The offenses, for 
which exclusion from office is denounced, are 
not merely engaging in insurrection or re- 
bellion against the United States, but the 
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giving of aid or comfort to their enemies. 
Tliey are offenses not only of civil but of for- 
•eign war. 

Now, let it be supposed tbat some of the 
persons, desciibed in the third section, dur- 
ing the war with Mexico, gave aid and com- 
fort to the enemies of theU: country, and, 
nevertheless, held some office on July 28, 
1868, or subsequently. 

Is it a reasonable construction of the 
jimendment which will make it annul every 
official act of such an officer? But, let an- 
other view be taken. It is well knowni that 
many persons, engaged in the late Rebellion, 
■have emigrated to states which adhered to 
the national government, and it is not to be 
-doubted that not a few among them, as 
members of congress, or officers of the United 
States, or as members of state legislatures, 
•or as executive or judicial officers of a state, 
had before the war taken an oath to support 
the constitution of the United States. In 
their new homes, capacity, integrity, fitness, 
jind acceptability, may very possibly have 
been more looked to than antecedents. Prob- 
ably some of these persons have been elected 
to office in the states which have received 
them. 

It is not unlikely that some of them held 
•office on July 28, 1868- aiust all their offi- 
cial acts be held to be null under the inex- 
orable exigencies of the amendment? But 
the principal intent of the amendment was, 
doubtless, to provide for the exclusion from 
■office, in the lately insurgent states, of all 
persons within the prohibitive description. 

Now, it is well known that before the 
amendment was proposed by congress, gov- 
•ernments acknowledgingthe constitutional su- 
premacy of the national government had 
been organized in all these states. In some, 
these governments had been organized 
through the direct action of the people, 
encouraged and supported by the president, 
^s in Tennessee, Louisiana, and Arkansas, 
4md in some through similar action in pmrsu- 
Ance of executive proclamations, as in North 
-Carolina, Alabama, and several other states. 
In Virginia, such a state government had 
been organized as has been already stated, 
soon after the commencement of the war; 
And this government had been fully recog- 
nized by congress, as well as by the presi- 
•dent 

' This government, indeed, and all the others, 
•except that of Tennessee, were declared by 
congress to be provisional only. But, in all 
these states all offices had been filled, before 
the ratification of the amendment, by citizens 
who, at the time of the ratification, were 
Actively engaged in the performance of their 
several duties. Very many, if not a majority 
•of these officers, had, in one or another of 
the capacities described in the third section, 
taken an oath to support the constitution, and 
had afterwards engaged in the late Rebel- 
lion-; and most, if not all of them continued 
in the discharge of their functions after the 



promulgation of the amendment, not suppos- 
ing that by its operation their offices could 
be vacated without some action of congress. 
If the construction now contended for be 
given to the prohibitive section, the effect 
must be to annul all official acts performed 
by these officei-s. No sentence, no judgment, 
no decree, no acknowledgment of a deed, no 
record of a deed, no sheriff's or commission- 
er's sale— in short no official act— is of the 
least validity. It is impossible to measure 
the evils which such a construction would 
add to the calamities which have already 
fallen upon the people of these states. 

The argument from inconveniences, great 
'as these, against the construction contended 
for, is certainly one of no light weight But 
there is" another principle which, in determin- 
ing the construction of this amendment, is 
entitled to equal consideration with that 
which has just been stated and illustrated. 
It may be stated thus: Of two constructions, 
either of which is warranted by the words 
of an amendment of a public act, that is to 
be preferred which best harmonizes the 
amendment with the general terms and sph-it 
of the act amended. This principle forbids 
a construction of the amendment, not clearly 
required by its' terms, which will bring it 
into conflict or disaccord with the other pro- 
visions of the constitution. 

And here it becomes proper to examine 
somewhat more particularly the character of 
the third section .of the amendment The 
amendment itseK was the first of the series of 
measures proposed or adopted by congress 
with a view to the reorganization of state 
governments acknowledging the constitution- 
al supremacy of the national government in 
those states which had attempted to break 
up their constitutional relations with the Un- 
ion, and to establish an independent Confed- 
eracy. 

All citizens who had, during its earlier 
stages, engaged in or aided the war against 
the United States, which resulted inevitably 
from this attempt had incurred the penalties 
of treason under the statute of 1790 [1 Stat. 
112]. 

But,- by the act of July 17, 1862 [12 Stat 
589], while the Civil War was flagrant, the 
death penalty for treason, committed by en- 
gaging in rebellion, was practically abolish- 
ed. Afterwards, in December, 1863, full am- 
nesty, on conditions which now certainly 
seem to be moderate, was offered by Presi- 
dent Lincoln, in accordance with the same 
act of congress; and after organized resist- 
ance to the United States had ceased, am- 
nesty was again offered in accordance with 
the same act by President Johnson, in May, 
1865. In both these offers of amnesty ex- 
tensive exceptions were made. 

In June, 1866, little more than a year later, 
the fourteenth amendment was proposed; and 
was ratified in July, 1868. The only puni- 
tive section contained in it is the third, now 
under consideration. ■ It is not improbable 
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tliat one of the objects of this section -was to 
provide for the security of the nation and 
of individuals, by the exclusion of a class 
of citizens from office; but it can hardly be 
doubted that the main purpose was to inflict 
upon the leading and most influential char- 
acters who had been engaged in the Rebel- 
lion, exclusion from office as a punishment 
for the offense. 

It is true that in the judgment of some 
enlightened jurists, its legal effect was to 
remit all other pimishment And such cer- 
tainly was its practical effect, for it led to 
the general amnesty of December 25, of the 
same year, and to the order discontinuing all 
prosecutions for crime, and proceedings for 
confiscation originating in the Rebellion. 
But this very effect shows distinctly its puni- 
tive character. 

Now it is undoubted that those provisions 
of the constitution which deny to the legis- 
lature power to deprive any person of life, 
liberty, or property, without due process of 
law, or to pass a bill of attainder or an ex 
post facto, are inconsistent in their spirit 
and general purpose with a provision which, 
at once without trial, deprives a whole class 
of persons of offices held by them, for cause, 
however grave. It is' true that no limit can 
be imposed on the people when exercising 
their sovereign power in amending their own 
constitution of government. But it is a nec- 
essary presumption that the people in the 
exercise of that power, seek to confirm and 
improve, rather than to weaken and impair 
the general spirit of the constitution. 

If there were no other groimds than these 
for seeking anotuer interpretation of the 
amendment than that which we are asked 
to put upon it, we should- feel ourselves 
bound to hold them sufficient But there is 
another and sufficient grotmd, and it is this, 
that the construction demanded in behalf of 
the petitioner, is nugatory except for mis- 
chief. 

In the langruage of one of the counsel, "the 
object had in view by us is not to unseat 
Hugh W. Sheffey, and no judgment of the 
court can effect that" Now the object of 
the amendment is to unseat every officer, 
whether judicial or executive, who holds civil 
or military office in contravention of the 
terms of the amendment. Surely a construc- 
tion which fails to accomplish the main pur- 
pose of the amendment, and yet necessarily 
works the mischief and inconveniences 
which have been described, and is repugnant 
to the first principles of justice and right 
embodied in other provisions of the constitu- 
tion, is not to be favored, if any other rea- 
sonable construction can be found. 

Is there, then, any other reasonable con- 
struction? In the judgment of the court 
there is another, not only reasonable, but 
very clearly warranted by the terms of the 
amendment, and recognized by the legisla- 
tion of congress. The object of the amend- 
ment is to exclude from certain offices a cer- 



tain class of persons. Now, it is obviously 
impossible to do this by a simple declaration, 
whether in the constitution or in an act of 
congress, that all persons included within a 
particular description shall not hold office. 
For, in the very nature of things, it must be 
ascertained what particular individuals are 
embraced by the definition, before any sen- 
tence of exclusion can be made to operate. 
To accomplish this ascertainment and ensure- 
effective results, proceedings, evidence, deci- 
sions, and enforcements of decisions, more or 
less formal, are indispensable; and these can 
only be provided for by congress. 

Now, the necessity of this is recognized by 
the amendment itself, in its filth and final 
section, which declares that "congress shall 
have power to enforce, by appropriate legis- 
lation, the provision of this article." 

There are, indeed, other sections than the 
third, to the enforcement of which legislation 
is necessary; but there is no one which more 
clearly requires legislation in order to give 
effect to it The fifth section qualifies the 
third to the same extent as it would if the 
whole amendment consisted of these two sec- 
tions. And the final clause of the third sec- 
tion itself is significant. It gives to con- 
gress absolute control of the whole operation 
of the amendment These are its words: 
"But congress may, by a vote of two-thirds- 
of each house, remove such disability." Tak- 
ing the third section then, in its complete- 
ness with this final clause, it seems to put 
beyond reasonable question the conclusion 
that the intention of the people of the United 
States, in adopting the fourteenth amend- 
ment, was to create a disability, to be re- 
moved in proper eases by a two-thirds vote, 
and to be made operative in other cases by 
the legislation of congress in its ordinary 
course. This construction gives certain ef- 
fect to the undoubted intent of the amend- 
ment to insure the exclusion from office of 
the designated class of persons, if not re- 
lieved from their disabilities, and avoids the- 
manifold evils which miist attend the con- 
struction insisted upon by the counsel for 
the petitioner. 

It results from the examination that per- 
sons in office by lawful appointment or elec- 
tion before the promulgation of the four- 
teenth amendment, are not removed there- 
from by the direct and immediate effect of 
the prohibition to hold office contained in the 
third section; but that legislation by con- 
gress is necessary to give effect to the pro- 
hibition, by providing for such removal. 
And it results further that the exercise of 
their several functions by these officers, until 
removed in pursuance of such legislation, is- 
not unlawful. 

The views which have been just stated 
receive strong confirmation from the action 
of congress and of the executive department 
of the government The decision of the dis- 
trict judge, now under revision, was made- 
in December, 1868, and two months after- 
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wards, in February, 1869 [15 Stat. 344], con- 
gress adopted a joint resolution entitled "a 
resolution respecting -the provisional govern- 
ments of Virginia and Texas." In this reso- 
lution it was provided that persons, "holding 
office in the provisional governments of Vir- 
ginia and Texas," but unable to take and 
subscribe the test oath prescribed by the act 
of July 2, 1862 [12 Stat 502], except those 
relieved from disability, "be removed there- 
from;" but a provision was added, suspend- 
ing the operation of the resolution for thirty 
days from its passage. 

The joint resolution was passed and re- 
ceived by the president on February 6, and 
not having been returned in ten days, be- 
came a law without Ms approval. 

It can not be doubted that this joint resolu- 
tion recognized persons unable to take the 
oath required, to which class belonged all per- 
sons within the description of the third sec- 
tion of the fourteenth amendment, as holding 
office in Virginia at the date of its passage, 
and provided for their removal from office. 

It is not clear whether it was the intent of 
congress that this removal should be effected 
in Virginia by the force of the joint resolu- 
tion itself, or by the commander of the first 
military district. It was understood by the 
executive or military authorities as directing 
the removal of the persons described, by mili- 
tary order. The resolution was published by 
command of the general of the army for the 
information of all concerned, March 22, 1869. 
It had been previously published by direction 
of the commander of the first military dis- 
trict, accompanied by- an order, to take effect 
on March 18, 1869, removing the persons de- 
scribed from office. The date at which this 
order was to take effect, was after-warjis 
changed to March 21. 

It is plain enough from this statement that 
persons holding office in Virginia, and with- 
in the prohibition of the fourteenth amend- 
ment, were not regarded by congress, or by 
the military authority, in March, 1869, as 
having -been already removed from office. 

It is unnecessary to discuss here the ques- 
tion whether the government of Virginia, 
which seems to have been not provisional, but 
permanent, when transferred from Alex- 
andria to Richmond, became provisional un- 
der the subsequent legislation of congress, or 
to express any opinion concerning the va- 
lidity of the joint resolution, or of the pro- 
ceedings under it The resolution and pro- 
ceedings are referred to here only for the 
purpose of showing that the amendment had 
not been regarded by congress or the ex- 
ecutive, so far as represented by the military 
authorities, as effecting an immediate re- 
moval of the officers described in the third 
section. 

After the most careful consideration, there- 
fore, I find myself constrained to the con- 
clusion that Hugh W. ShefEey had not been 
removed from the office of judge at the time 
of the trial and sentence of the petitioner; 
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and that the sentence of the circuit court of 
Rockbridge county was lawful. In this view 
of the ease, it becomes unnecessary to deter- 
mine the question relating to the effect of the 
sentence of a judge de facto, exercising the 
office with the color, but without the sub- 
stance of right It is proper to say, however, 
that I should have no difficulty in sustaining 
the custody of tiie sheriff, under sentence of 
a court held by such a judge. 

Instructive argument and illustration of 
this branch of the case might be derived from 
an examination of those provisions of the con- 
stitution ordaining that no person shall be a 
representative or senator, or president, or vice- 
president, unless having certain pre-prescribed 
qualifications. These provisions, as well as 
those which ordain that no senator or repre- 
sentative shall, during his term of service^ 
be appointed to any office under the United 
States, under certain circumstances, and that 
no person holding any such office shall, while 
holding such office, be a member of either 
house, operate on the capacity to take office* 
The election or appointment itself is pro- 
hibited and invalidated; and yet no instance 
is believed to exist where a person has been 
actually elected, and has actually taken the 
office, notwithstanding the prohibition, and 
his acts, while exercising its functions, have 
been held invalid. 

But it is unnecessary to pursue the exam- 
ination. The cases cited by counsel cover 
the whole ground, both of principle and au- 
thority. Taylor v. Skrine, 2 Tread. Const 
696; State v. Bloom, 17 Wis. 521; People v. 
Bangs, 24 111. 184. This subject received the 
consideration of the judges of the supreme 
court at the last term-, with reference to this 
and kindred cases in this district, and I am 
authorized to say that they unanimously con- 
cur in the opinion that a person convicted 
by a judge de facto acting under color of 
office, though not de jure, and detained in 
custody, in pursuance of his sentence, can not 
be properly discharged upon habeas corpus. 

It follows that the order of the district 
judge must be reversed, and that the peti- 
tioner must be remanded to the custody of 
the sheriff of Rockbridge county. 
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GRIFFIN V. CLINTON LINE EXTENSION 
B. CO. et al. 
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Circuit Court N. D. Ohio. Nov., 1858. 

COEPORiTE EXISTEXCE BT PbESCRIPTION IN OHia 

— Requisites op — Seal — Scbsoriptioss to 
Stock— Creditor's Bill— Estoppel. 

1. In Ohio, no corporation has existence by 
prescription, nor otherwise than by virtue of an 
act of the legislature; and no corporation can 
be created or authorized by the legislature, ex- 
cept in pursuance of a general statute. Special 
acts of incorporation are prohibited by the con^ 
stitution. 

2. Nor, in that state, can there be a corpora- 
tion de facto, merely, except when a corporation 
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de jure eontiaues in the exercise of its functions, 
after a forfeiture or other extinguishment of its 
franchises. 

3. The statute has made it essential to the 
creation of a railroad corporation, in Ohio that 
seals be annexed to the names of the corpora- 
tors subscribed to the certificate which is re- 
quired to be filed in the office of the secretary of 
state, for that purpose. 

4. The .certificate filed by "The Clinton Line 
Extension Railroad Co." is without seals; and 
is, therefore, a nullity; and the company is, 
consequently, a mere unincorporated associa- 
tion. 

n. In this action the complainant filed a credit- 
or's bill against the company, as a corporation, 
and against the other defendants, as debtors to 
the corporation, upon their subscription to its 
capital stock; alleging the recovery of a judg- 
ment by the complainant, in this court against 
the company, as a corporation, and the return of 
an execution issued thereon unsatisfied, and 
claiming to have the unpaid balance of the sub- 
scriptions applied to the payment of the com- 
Elainant's judgment. The company allowed the 
ill to be taken pro confesso as against it, for 
want of answer. The other defendants an- 
swered, denying that the company was a cor- 
poration, and, consequently, denying any indebt- 
edness to it upon their subscriptions. The plain- 
tiff put in a general replication. Held— that if 
the subscriptions of the defendants who had an- 
swered, could, in any event, be considered as es- 
topping them from denying that the company 
was a corporation, they could not have that 
effect, unless the facts constituting the estoppel 
were set forth by the complainant, either in 
his bill or his replication. But also held — 

6. That the subscriptions could not constitute 
an estoppel: and were, at most, only prima facie 
evidence of the existence of the corporation, 
which the defendants who had answered, might 
rebut, under the issue of nul tiel record, raised 
by the pleadings; and that it was successfully 
rebutted by the fact of the want of seals an- 
nexed to the names of the associates subscribed 
to the certificate filed with the secretary of state. 

7. An estoppel en pais arises only when the 
party against whom it is alleged, by his declara- 
tions, acts, or omissions, has misled the other 
party to a transaction to do that which will be 
turned to his prejudice by allowing ^e other 
party to disavow the legitimate consequences of 
his own acts. 

8. It seems that the persons constituting 
"The Clinton Line Extension Railroad Com- 
pany" are responsible as individuals, upon its 
contracts, and for its liabilities, as an unincor- 
porated association. 

[In equity. Bill by Oramel Griffin against 
the Clinton Line Extension Railroad Com- 
pany and others.] 

R. F. Paine, for complainant. 

5. B, Prentiss, for defendants. 

. WILLSON, District Judge. This is a pro- 
ceeding in chancery, in which a creditor's 
bill is filed against the Clinton Line Ex- 
tension Railroad Company, (the judgment 
debtor,) and Delos Phelon, and others, who 
are alleged to be indebted to said company 
for unpaid subscriptions to its capital stock. 
The case was heard upon bill and the an- 
swers of Phelon and Warner, and replica- 
tion, and upon exhibits and testimony. 

By agreement of counsel at the argument, 
two questions, only, were submitted for our 
consideration. These are, 1st Has the Clin- 



ton Line Extension Railroad Co. a legal ex- 
istence as a corporation? And 2nd. If said 
company has no legal corporate existence, 
then, can the subscribers to its capital stock 
be made liable on their unpaid subscriptions, 
in this mode of proceeding? In order to 
comprehend the real issue, and the force and 
effect of the evidence, as well as the just 
application of the law of the case, it may be 
well to refer to the material allegations of 
the parties in their pleadings. The com- 
plainant, in his bill, alleges, that the Clinton 
Line Extension Railroad Co. is an existing 
corporation, created under and by virtue of 
the laws of the state of Ohio; that, at the 
November term, 1S55, of this court, he re- 
covered a judgment at law against said com- 
pany for 2,122 75-100 dollars damages and 
cost of suit, which judgment remains in full 
force; that executions have been issued upon 
said judgment, directed to the marshal of 
this disti-ict, who duly returned the same, 
wholly unsatisfied, for the want of property 
of said company whereon to levy. It is fur- 
ther averred that the defendants, Phelon and 
Warner, were each subscribers to the capi- 
tal stock of said company to the amount of 
$1,000; that by the terms of said subscrip- 
tions, that amount is due from each of them 
respectively, the greater proportion of which 
is still unpaid. The prayer of the bill is, 
that an account be taken of the balance due 
on said subscriptions, and the same be ap- 
plied in satisfaction of the judgment 

To the bill, no answer, plea or demurrer 
has been interposed by the company. Phe- 
lon and Warner have filed answers setting 
forth in haec verba their contract made in 
December, 1853, with the company, for tak- 
ing a portion of its capital stock, which is as 
follows: "We, the subscribers, promise to 
pay to the treasurer of the Clinton Line Ex- 
tension Railroad Company the several sums 
set against our names, for the number of 
shares, at fifty dollars per share, at such 
times, and in such instalments as the presi- 
dent and directors may, under their charter 
and by-laws, prescribe; provided alw.^ys, 
that no collection shall be made of said stock 
except to defray expenses for preliminary 
sui-veys and engineering, until two hundred 
thousand dollars of the capital stock of said 
company shall have been subscribed in 
shares of fifty dollars each. The under- 
signed agree to take the amount of stock in 
the above road, provided said road is built 
inside of one hundred and fifty rods north 
of the centre of Huntington." And set op- 
posite to such signatures of the respective 
defendants are the figures "20" and "$1,000." 
And the defendants, in their answers, insist 
that by so signing said paper, they did not 
become subscribers to the capital stock of 
said company, or stockholders In the same, 
nor did they assume or take upon them- 
selves, nor was there imposed upon them, 
any legal or equitable obligation whatever; 
that said company was not at that time, or 
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at any time since, possessed of a legal ex- 
istence as a corporation. Tliey expressly 
deny the allegation in tlie complainant's bill, 
that the Clinton Line Extension Railroad Co. 
is an existing corporation, created under, 
and by virtue of, the laws of the state of 
Ohio; and say, that said company has never 
made out, acknowledged, procured to be cer- 
tified and forwarded to the secretary of state, 
the certificate required by law, as prelimin- 
ary and necessary to' its existence as a cor- 
poration; but did make out a paper, pur- 
porting to be a certificate, which was not, 
in law or fact, a certificate, because it was 
not under the seals of those by whom it 
was signed, nor did it name the termini of 
said road: Wherefore they insist that said 
Clinton Line Extension Railroad Go. is not, 
and never was, a corporation, or had any 
legal existence as such, or any power, author- 
ity or capacity to construct any railroad, or 
receive subscriptions to the capital stock of 
any railroad, or to make any contract what- 
ever. To the answers of these two defend- 
ants, the complainant has filed a general 
replication. 

There is exhibited in evidence a copy of a 
certificate from the records of the state de- 
partment, claimed to be one creating a cor- 
poration called the Clinton Line Extension 
Railroad Co., which reads as follows:— "Be 
it remembered, that we, Henry N. Day, Har- 
vey Baldwin, Harvey 0. Thompson, Edgar 
B. Ellsworth, and Van R. Humphrey, of 
Hudson, in the county of Summit, and state 
of Ohio, having associated ourselves together 
and become a body corporate with all the 
rights, privileges and powers conferred by 
and subject to all the restrictions of the- act 
to provide for the creation and regulation of 
incorporated company's in this state, for the 
purpose of constructing a railroad; do here- 
by certify, that the railroad, whose construc- 
tion is the object of this organization, shall 
be named, called and known by the name 
and style of the Clinton Line Extension 
Railroad Company. The said railroad shall 
commence in said town of Hudson, near the 
depot of the Cleveland & Pittsburgh, and 
Cleveland, Zanesviile & Cincinnati Railroads, 
and at the terminus of the Clinton Line 
Railroad; and terminate in or near Lima, in 
Allen county, in said state of Ohio, at a 
point on the Cleveland and St Louis Rail- 
road; and pass through the counties of Allen, 
Hardin, Hancock, Wyandott, Crawford, Sen- 
eca, Richland, Huron, Lorain, Ashland, Me- 
dina and Summit, in said state of Ohio; 
and that the capital stock of said company 
shall consist of two millions of dollars." 
This paper bears date April 9th, 1853. It 
was signed by the five persons named in it, 
was acknowledged before a justice of the 
peace, certified by the clerk of common pleas, 
of Summit county, and dtdy forwarded to 
the secretary of state. But no seals were 
ever attached to the signatures of the cor- 
porators. And we are called upon in the 



first place to -declare the effect of this omis- 
sion in creating the corporation. 

By the first section of the 13th article' of 
the constitution of the state of Ohio, it is- 
enjoined that "the general assembly shall 
pass no special act conferring corporate 
powers." But it is, nevertheless, declared, 
in section 2, of the same article, that "cor- 
porations may be formed under general 
laws." UndeV this last provision, the gen^ 
eral assembly, did, on the first of Jlay, 1S52,. 
pass "An act to provide for the creation and 
regulation of incorporated companies in the 
state of Ohio." Swan's St 197. This law 
provides that- any number of natural per^ 
sons, not less than five, may become a body 
corporate, and, in associating to form a com- 
pany for the purpose of constructing a rail- 
road, they shall, under their hands and seals, 
make a certificate, which shall specify as- 
follows: 1st The "name assumed by such 
company, and by which it shall be known^ 
2nd. The name of the place of the termini • 
of said road, and the county or counties- 
throuprh which such road shall pass. 3rd. 
The amount of capital stock necessary to- 
construct such road; and "such certificate 
shall be acknowledged before a justice of 
the peace, and certified by the clerk of the 
court, of common pleas, and shall be for- 
warded to the secretary of state, who shall- 
record and carefully preserve the same in 
his office: and a copy thereof, duly certified 
by the secretary of state, under the great 
seal of the state of Ohio, shall be evidence 
of the existence of such company.'/ And 
the act further declares, that when the fore-- 
going provisions have been complied with, 
the persons named as corporators are author- 
ized to carry into effect the objects named in 
said certificate. 

In England, and in some of the older states- 
of the Union, private corporations may exist 
by an implied assent of the power competent 
to create them. Corporations, however, 
whose existence is recognized -by the com-- 
mon law and by prescription, are those only 
which have existed from time immemorial,- 
and of which it is impossible to show the 
commencement by any particular charter or 
legislative enactment;" the law presuming' 
that such charter or act of the legislature,- 
once existed, but that it has been lost by 
such accidents as length of time may pro- 
duce. In Ohio no corporation exists by the 
mere implied assent of the state.— Under the 
old constitution the legislature was authoriz- 
ed to pass special acts conferring corporate- 
powers. And when such special act was 
passed, the corporation was created. It then- 
had a legal existence. Such charters were 
never granted upon a precedent condition. 
They might contain provisions, which -tvere 
directory, in relation to organizations, or 
those in restriction, or those essential to the 
exercise of corporate powers and franchises, 
and these, by misuser or non-user, might 
work a forfeiture of the charter. But untit 
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such forfeiture was pronounced by a court 
of competent jurisdiction, the corporation con- 
tinued to exist and could remain in the en- 
joyment of its right as against all the world, 
except the sovereign state which created it. 
By the new and existing constitution, this 
right, in the legislatm-e, to pass special acts, 
is prohibited; and its provision before re- 
ferred to, that "corporations may be formed 
under general laws," is a clear implication 
that the framers of that instrument did' not 
intend the creation of corporations, unless in 
conformity to these laws. 

The act of 1852 does not, of itself, create 
railroad corporations. It simply declares the 
terms upon which they may be created. In 
other words, it prescribes conditions preced- 
ent to their existence. There is a broad 
distinction between that class of cases whose 
corporate powers are to rest upon the per- 
formance of a condition, and those where 
existing powers are to be divested upon a 
failure to perform a subsequeht condition. 
In the case of Mre Department v. Kip, 10 
Wend. 26S, the supreme court of New York 
declares, that, where a corporation is created 
by a statute which requires certain acts to 
be done, before it can be considered in esse, 
such acts must be shown to have been done, 
1:0 establish the existence of the ccwrporation; 
^nd this rule was held to have no application 
to a corporation, which is declared to be such, 
by its very act of incorporation, and which 
does not require any acts to be performed 
■to give effect to its charter. By observing 
this distinction, the adjudged cases cited by 
opposing counsel, and which seems to be 
.conflicting, may be reconciled upon principle. 
Applying these tests to the Clinton Line Ex- 
tension Ra.ilroad Company, has it obtained a 
legal existence as a corporation? It will not 
be pretended that four natural persons, as- 
sociating themselves together, and conform- 
ing to aU the other requirements of the law 
of 1852, could thereby create a legal body 
■corporate, for railroad piu:poses: and it is 
for the reason that the law requires a greater 
number to be associated to accomplish that 
object. If the law, as a prerequisite, re- 
quire five or more persons to be thus as- 
sociated for this purpose, how can any other 
prerequisite of the statute be dispensed with, 
which is equally explicit? Should the seals 
-of the corporators be declared immaterial, 
why not so declare the signing, or the ac- 
knowledging, or the certifying of the clerk of 
ihe court of common pleas? Certainly, if 
one of these statutory requirements is un- 
necessary, then all of them are unnecessary; 
and the complainant's theory of immaterial 
statutory requirements, if put to practical re- 
sults, will lead to the legal paradox, of law- 
fully doing that which is by law prohibited. 
The mere attadiing seals to signatures upon 
a certificate may seem to be a matter of trif- 
ling consideration; neverthele^, it is an Im- 
perative requirement of the general railroad 
Jaw of the state; and for the covu-t in this case 
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to hold such an unsealed certificate valid and 
effectual for the pm-poses contemplated by 
the act, Avould be an assumption of those 
legislative functions, which belong exclusive- 
ly to the general assembly of Ohio. The 
legal existence of this company as a corpora- 
tion, does not arise as a collateral question. 
The issue of nul tiel corporation Is directly 
tendered by the defendants in theh- answers. 
The complainant, accepts that issue by filing 
a general replication. In the Bank of Au- 
burn V. Aikin, 18 Johns. 137, (a case veiy 
similar in principle to this,) the court says: 
"The plaintiffs ought to have replied special- 
ly, and shown how they were a corporation; 
for the act by which they were incorporated 
requires certain things to be done before 
the plaintiffs could become a corporation." 
Where, as in the case at bar, the issue of 
"corporation or no corporation," is made by 
the pleadings, the party holding the affirma- 
tive is always put to full proof. Ang. & A. 
Corp, §§ 631, 632. 

We do not deem it necessary to consider 
the other alleged defect of the certificate in 
question, to-wit, the description of the west- 
em terminus of the road. It is sufficient to 
say, that on account of the want of seals to 
the signatures upon such certificate, the evi- 
dence fails to establish the allegation of the 
bin, that "the Clinton Line Extension Rail- 
road Company is a corporation created under 
and by virtue of the laws of Ohio." But It 
is contended, that if this company Is not a 
corporation de jure, it is, nevertheless, one de 
facto; and being such, the defendants, as 
subscribers to Its capital stock, are precluded, 
by way of estoppel in pais, from denying 
their liability. The general policy of the 
law, in relation to this kind of estoppels, is, 
that admissions, whether of law or of fact, 
which have been acted upon by others, are 
conclusive against the party making them in 
all cases between him and the person whose 
conduct he has influenced. And this com- 
prehends, is is said, not only all those 
declarations, but also that line of con- 
duct, by which the parly has Induced others 
to act, or has acquired any advantage to him- 
self. In such case the party is estopped, on 
grounds of public policy and good faith, from 
repudiating his own representations. But 
admissions, though in writing, not having 
been acted upon by another to his prejudice, 
are not conclusive against the party making 
them, but are left at large to be weighed 
with other evidence in the suit It is, after 
all, a matter relating to the evidence, having 
application or not, according to the natm-e 
and exact issue of the parties in the particu- 
lar case. 

The question now is, whether the complain- 
ant, upon the issue made, should be permit- 
ted to produce proofs to show this company 
to be a corporation by virtue of its own acts, 
independent of a grant of power from the 
state. It is a fundamental maxim, both In 
courts of chancery and of law, that no proof 
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can be admitted of any matter not noticed 
in the pleadings. 1 Vern. 4S3; 11 Ves. 240; 
Langdon v. Goddard [Case No. 8,060]; 14 
Jolins. 501. This maxim has been adopted 
in order to obviate the great inconvenience 
to which parties would be exposed, if they 
were liable to be affected by evidence at th^ 
hearing, of the intention, to produce which, 
they had received no notice. Hence, proofs 
taken in a cause must be pertinent to the 
issue in that cause, secundum allegata, 2 
Johns. Ch. 339. 

The question made by the pleadings here, 
relates soleljr to the creation and existence 
of the Clinton Line Extension Railroad Com- 
pany as a corporation under the laws of Ohio. 
That is the issue. No facts are alleged' in 
the bill which constitute an estoppel, nor 
are any grounds stated, upon which the de- 
fendants should be precluded from- denying 
the corporate existence of the company. Had 
the complainant relied' upon any f act^ which, 
if proved, would operate as an ^toppel, suit- 
able averments of those facts should have 
been 'mad& ia the bill, or ia the replication 
to the answers of the defendants. Such a 
state of the pleadings would have presented 
an issue, entirely different ia its cha:Ricteir 
from the one we are called upon to deter'- 
mine. At the hearing of the cause, the com- 
plainant, besides the certificate already re- 
ferred to, produced in evidence, subject to 
exception, certain acts of the company, such 
as opening^ books for and receiving- subscrip- 
tions' to its capital stock— electing* officers' of 
the' company— issuing bonds for money, and 
entering upon the construction of the' road", 

&C. 

By the rules of law governing the case, this 
pi-oof of the acts of the company was clearly 
admissible, as it had no tendency to establish 
any of the allegations contained in the bill; 
and it ought, therefore, to be rejected' as 
impertinent to the issue. But, suppose a dif- 
ferent ruling should obtain, and this class of 
proof be admitted, to show the existence of 
a corporation de facto, as contradistinguished 
from a corporation de jure; how, under the 
constitution and laws of Ohio, can it avail 
the complainant? Can there, in fact, be a 
corporation in Ohio whicli was never legally 
created? If so, what is the measure of its 
rights, and what the extent of its powers? 
There being no constitutional or legislative 
authority under which it exists, there can be 
no legislative measure of its powers, rights 
and duties, or any restriction and limitation 
of its existence in perpetuity. If the mere 
associating of natural persons and their act- 
ing and claiming to act as a body politic and 
corporate makes them such, then corpora- 
tions may be created otherwise than by the 
supreme legislative, authority of the state, 
and such self-created corporations must, by 
parity of reasoning, and necessity, not only 
fix* and determine their ri^ts, powers and- 
authority, and their relation to others, but 
also the extent of those rights and powers, 



and of tliat attthority when brought in con- 
flict with the power and authority of the 
state. To say that, there can exist a self- 
creating power, equal to that conferred by 
the constitution upon the legislature, is in 
effect ,to declare the constitution a nullity, 
and the general assembly, as a co-ordinate 
branch of the government effete, and power- 
less in legislation. 

It is clear, then, that a corporation cannot 
exist for any purpose, in Ohio, unless it has 
been created under and by virtue of the laws 
of the state. It is, nevertheless, contended 
by counsel that the defendants are not in a 
position, where they can deny the existence 
of this corporation, they having contracted 
■svith it as such. In other words, it is 
claimed, that whoever contracts with a pre- 
tended- corporation is, by force of his con- 
tract, estopped from denying its existence; 
and a great number of authorities are cited 
in support of this proposition. The general 
rule to be deduced from the authorities, is, 
that a, corporation, in a suit brought by it, 
must prove its corporate existence by the 
production of its. charter; but if the action 
is» upon, a note or other written contract, the 
production of the- note or contract dispenses 
with the proof of its charter, as the de- 
fendant's admission in" such paper affords 
prima facier evidence of the coi-porate exist- 
ence of the plaintiff; and this proof is suffl- 
; cient in the action, imtil rebutted by proof 
from the defendant. Or, as the rule is more 
concisely stated by Ang. & A. Corp. p. 694: 
"Where a cognizance, mortgage, note or other 
instrument of writing is given, to a corpcHca- 
tion,- as' such' the party giving it is thereby 
estopped from denying the existence of the 
corporation; and no further' proof is neces- 
sary until such proof is rebutted." But 
where- the issue of "corporation or no cor- 
poration" has been- directiy made by the 
pleadings, no case can be found denying the 
right to make the inquiry touching the law- 
ful creation of the corporation. The cases 
cited are those in which corporations had an 
original legal existence, but in consequence 
of a failure "to comply with some of the re- 
quirements of their charters, their rights had 
been forfeited'. In such eases, and where 
they continued in the exercise of their char- 
tered powers- after forfeiture incurred, the 
courts' have called them, in legal parlance, 
"corporations de facto." Their rights in 
sti-ict law having been forfeited, nevertheless, 
remain without interference from -the courts, 
unless on- the complaint and at the instance 
of the state, in a proceeding tO' divest them 
of -their corporate powers and franchises. 
Further than this, the doctrine of estoppels, 
as applied to corporations, has never been 
carried by the courts in' any well considered 
case. As' thus urud^stood' in its application 
it is a rule founded in reason and common 
sense. Nor can its operation work injustice 
to a creditor of any pretended corporation. 
A corporation at best is but a mere crea- 
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tion of the law, and derives all its powers 
and capacities from the law of its creation, 
and being thus created., it must, in all cases 
where it attempts to act, show that hy its 
charter of creation it has powers so to act 
If this company never existed as a corpora- 
tion, it certainly had no power to contract, 
as such, either with subscribers to its- stock 
or with any other persons for^any purpose. 
The members thus associated, had neither 
the rights, the powers or the immunities of a 
corporation. In contracting debts with third 
persons imder the name of the "Clinton Line 
Extension Railroad Company," they assumed 
the responsibilities and were subject to the 
liabilities of a private association, having a 
community of interest And holding that 
relation to the public, the rights and remedies 
of a creditor of the company axe as well de- 
fined as those governing other private persons 
associated and acting together for common 
and mutual benefits. From a careful consid- 
eration of the case, we are constrained to 
hold in the negative upon both propositions 
submitted, to wit, that the Clinton Line Ex- 
tension Railroad Company is not a corpora- 
tion; and that the subscribers to its stoclc 
can not be made answerable upon their sub- 
scriptions in this mode of proceeding. The 
bill is accordingly dismissed. 
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GRIFFIN V. JEFFERS. 

[5 Oranch, O. C. 444.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Assumpsit — Account — Evidence. 

If the defendant reads a part of the plaintifE's 
account, filed with the declaration, in evidence 
to the jury, he thereby makes the whole ac- 
count evidence for the plaintiff. 

Indebitatus assumpsit, "for sundry matter 
and articles properly chargeable in account, 
as by a particular account thereof herewith 
into court exhibited appears," amounting to 
$97.93. 

Upon the trial, at March term, 1836, Mr. Z. 
C. Lee, for defendant [Matthias Jeflfers], in 
order to prove certain dates, read in evidence 
to the jury a part of the plaintiff's account, 
which had been filed with the declaration. 

Mr. Coxe, for plaintiff [Peter Griffin], con- 
tended, and prayed the court to instruct the 
jury, that the defendant's counsel, by read- 
ing a part of the account to the jury as evi- 
dence, had made the whole accoimt evidence 
for the plaintiff. 

THE COURT (THRUSTON, Circuit Judge, 
absent) gave the instruction as prayed. Ver- 
dict for the plaintiff, ?97.93. 

Mr. Lee moved for a new trial on the ground 



1 [Reported by Hon. 'William Cranch, Chief 
Judge.] 



of misdirection of the jury, and cited the case 
of Gracy v. Bailee, 16 Serg. & R. 126,. 
abridged in 1 Wheeler, Abr. 170. 
• But THE COURT overruled the motion. 
Judgment for plaintiff. 

See Harrison v. Rowan [Case No. 6,141]; 
Blight V. Ashley [Id. 1,541]; Bell v. Davis 
[Id. 1,249], in this court, at December term, 
1826; Coote v. Bank of U. S. [Id. 3,203], in 
this court, at the same term; and Smith v. 
Coleman pCd. 13,029], in this court, at Wash- 
ington, April term, 1821. 
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GRIFFIN V. NOKES. 

[Hempst. 72.] 1 

Superior Court, Territory Arkansas. April, 

1829. 
DuEBiLL — Assignment of—Poweb of Agbst. 
A duebill payable to order or hearer, is as- 
signable, and may be assigned by an agent. 

Appeal from the Crawford circuit court. 
[This was an action at law by Thomas 
Griffin against Jesse Nokes.] 
Before JOHNSON and ESKRIDGE, JJ. 

JOHNSON, J. The first question is, wheth- 
er a duebill not payable to order or bearer is 
assignable. We have no doubt that a due- 
bill is embraced by the words of the statute, 
"bonds, bills, and promissory notes." Geyer, 
Dig. 66. The second question is, whether a 
duebill can be assigned by an agent. Of this 
we have no doubt, and consider it too clear 
to require reasoning.s Kyd, Bills, 33; Chit 
Bills, 198; Both. Obi. 74, 448. Judgment af- 
firmed. 
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GRIFFIN et al. v. WOODWARD. 

[4 Cranch, C. O. 709.] » 

Circuit Court, District of Columbia. March 
Term, 1836. 

Distress for Rent— Promissory Note Given ik 
Payment. 

A negotiable note given by the tenant to his 
landlord, which, when paid, was to be received 
"on account of rent," is no bar to a distress for 
the whole rent due before the note became pay- 
able, although discounted for the landlord and 
the proceeds received by him upon his indorse- 
ment of the note to a bank. 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 Story, Bills, 76; Bayley, Bills, 69-74. But 
this must be done in the name of the principal; 
otherwise the agent will be held personally lia- 
ble. To bind the principal and exonerate him- 
self, he should regularly sign thus: "A. B. (prin- 
cipal) by C. D., his agent" or "attorney," as the 
case may be, or what is less exact, but would 
suffice, "C. D. for A. B." Story, Bills, 76, 77; 
Story, Ag. 153. In commercial and maritime 
contracts to promote public policy and encour- 
age trade, if it can on the whole instrument be 
collected that the object is to bind the principal, 
and not the agent, courts of justice will adopt 
that construction of it, however loosely or in- 
formally expressed. Story, Ag. 154. 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Replevin. Cognizance [by defendant, T, 
"Woodward], as bailiff of William Cooper, for 
rent-arrear. Plea, no rent-arrear, and issue. 
Upon the trial the plaintiffs [Griffin and Til- 
ley], having offered evidence that they had 
given their note to the landlord at sixty days, 
payable on the 16th of December, 1834, which 
when paid was to be "on account of rent;" 
and that the note Tyas discounted at the Bank 
of the United States to the credit of the land- 
lord, and that the distress was made on the 
10th of December, 1S34, before the note had 
become payable; the sum of §266 of rent hav- 
ing become due on the 20th of November, 
1834; and that, when the defendant came to 
levy the distress, one of the plaintiffs offered 
to pay the balance of rent, after deducting 
the amount of the note; but the defendant 
refused to receive it, on the ground that he 
had no authority from the landlord therefor. 
The defendant then offered evidence to prove 
that the rent for which the note was given 
was due at the time the note was given; that 
the note was regularly protested by the bank, 
and was afterwards taken up at the bank 
by the landlord, and which he produced in 
his possession; and that it had never been 
paid by the plaintiffs. 

Whereupon, THE COURT (THRUSTON, 
Circuit Judge, absent), at the prayer of the" 
defendant, instructed the jury that his tak- 
ing of the promissory note as aforesaid, and 
the said offer to pay the said balance as afore- 
said, were no bar to his remedy by distress; 
because the note, by the terms of the receipt, 
until paid, was no payment of the rent. 

Mr. Brent, for plaintiffs, in argument to 
show that the remedy by distress was sus- 
pended until the note became payable, cited 
HaiTis V. Johnstone, 3 Cranch [7 U. S.] 311; 
Kearslake v. Morgan, 5 Term E. 517; Thacher 
V. Dinsmore [5 Mass. 299]; 2 Wheel. Abr. 
316; De Symons v. Minchwich, 1 Esp. 430; 
Hogan V. Shee, 2 Esp. 523; Willson v. Force, 
6 Johns. 110. 

Mr. Bradley, for defendant, cited Skerry v. 
Preston, 2 Chit 245; Brown v. Oilman, 4 
Wheat. [17 U. S;] 236; Chipman v. Martin, 
13 Johns. 240; Drake v. Mitchell, 3 East, 251; 
Bull. N. P. 182; Com. Landl. & Ten. 405. 

Verdict for defendant Motion for new trial 
overruled. 
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GRIFFING- V. GIBB et al. 

[1 McAlI. 212.] 1 

Circuit Court, N. D. California, Aug. Term, 
1857.2 

Legislative Grant— Eminent Domain— Naviga- 
ble Wateks — NcisANCE — Power op 
United States Courts. 
1. A legislative grant is equivalent to a pat- 
ent; and one made to a class of persons is as 
valid as one made to an individual. 



1 [Reported by Cutler McAllister, Esq.] 

2 [For proceedings in the supreme court, see 
note at end of case.] 

llFED.CAS. — 3 



2. The sovereign or supreme legislative power 
may confirm an act originally void; an indi- 
vidual cannot. 

3. Grants from the sovereign to individuals 
are to be strictly construed. Such rule is ap- 
plied stringently to a grant made to individuals 
for franchises. Such application should not be 
made to a purchaser under a legislative grant. 
It should be interpreted according to the ordi- 
nary meaning of its language. 

4. This court cannot declare an act of the 
state legislature void because it conflicts with 
the fifth amendment of the constitution of the 
United States. i 

5. The state law must conflict with some pro- 
vision of the constitution, impair the obligation 
of a contract, be an ex post facto law, or 
come in collision with some act of congress 
passed in pursuance of the constitution of the 
United States. 

[See Bennett v. Boggs, Case No. 1,319; Al- 
bee y. May, Id. 134.] 

6. A nuisance existing under a local law, if it 
amounts not to a national one, will not be en- 
joined by this court - 

7. A «ettled construction fixed by the highest 
judicial tribunal in a state upon one of its stat- 
utes, will control the decision of this court 
where there is no conflict between it and the 
constitution of the United States. 

8. Each state in the Union has a right to the 
soil imder navigable water within her territorial 
limits. This right is subservient only to the 
surrender she has made to the general gov- 
ernment, in the constitution, of the right to reg- 
ulate commerce with foreign nations, and among 
the several states. 

This bill was filed to obtain an injunction. 
The facts will be gathered from the allega- 
tions of the bill and the statements in the 
affidavits which have been filed. The former 
alleges, that complainant is the owner of cer- 
tain lots in the city, of San Francisco, de- 
scribed in the bill; that he is in the exclusive 
possession of the same, and has erected im- 
provements thereon to the amount of ?200,- 
000; that said lots originally fronted on and 
formed a part of the natural shores of the 
bay of San Francisco, with a deep acclivity 
in the rear and a bold water-front where the 
tide regularly ebbed and flowed and- still 
flows, and where ships of the largest class, 
sailing to and from the ocean, might ap- 
proach in safety and receive and discharge 
cargo; that in 1850 complainant commenced 
improvements by excavating the hill for his 
present warehouses; at the same time pre^ 
paring a suitable wharf in front for receiv- 
ing and discharging cargoes of ships; that he 
pui-chased said property with the view of ac- 
quiring the uninterrupted use and enjoyment 
of said water-front which is. navigable for 
the largest vess'els; that since the erection of 
his warehouses on said property in 1851, he 
has been in the enjoyment of said water- 
front and receiving thereat, in navigable 
tide-waters, cargoes from the largest vessels; 
that when he commenced his improvements 
there was no sign or appearance of either 
Battery or Filbert streets at or near the prem- 
ises, but the lines of said streets were only 
definable on some of the maps of the city of 
San Francisco; that defendants are engaged 
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in driving piles in tlie ground under the navi- 
gable waters of the hay of San Francisco in 
front of plaintiff's premises, and declare their 
determination to construct a -wharf covering 
one hundred varas square, forming the north- 
east corner of Filbert and Battery streets, as 
the same are defined on the maps of the city 
of San Francisco,— being a lot of land 275 
feet square covered by the navigable waters 
aforesaid, where at low tide vessels of the 
largest class are in the habit of passing and 
repassing, sailing to and from llie ocean in 
pursuit of commerce, and especially to ap- 
proach the wharves in front of the property 
of the complainant; Uiat such acts of filling 
and wharfing by defendants are wrongful 
and unlawful, and contrary to the constitu- 
tion and laws of the United States; that if 
continued and completed, as projected by de- 
fendants, they will entirely obstruct and cut 
ofe complainant from the use of the present 
water-front, and cut off the access of vessels 
to it; that the effect of piling by the defend- 
ants will be to check the current at that 
point, and fill up that part of the bay above 
and below complainant's premises with sedi- 
ment, so as to render the same unnavigable; 
that the works of defendants will, if per- 
mitted to be continued, greatly obstruct the 
navigation of that part of the bay, and will 
especially do irreparable injury to complain- 
ant. The bill concludes with a prayer for 
an injunction, damages, and general relief. 
A motion is made upon this bill for an in- 
junction. This has been met by numerous 
affidavits. It is denied that the lots claimed 
by complainant originally fronted on, and 
formed part of the natural shore of the bay; 
and it is distinctly averred, that complainant 
himself has built upon a considerable extent 
of the water-front beyond low-water mark. 

The defendants set forth that complainant 
purchased two of the lots, numbers 1846 and 
18-17, on the Sth of March, 1851; that the act 
of the legislature of the state of California, 
commonly known as the "Beach and Water 
Lot Bill," was passed on the 26th March, 
1851, and that previous to its passing com- 
plainant had made no considerable improve- 
ments on said lots; that in front of these 
lots, numbered as above, are premises owned 
by one John Orowell, and that on a portion 
of the same and in front of said lots 1846 and 
1847, viz., between the easterly line of Bat- 
tery and the westerly line of Front street, 
there now exists and has existed for the last 
four years a wharf of some 275 feet in length, 
from east to west, running to or near the 
westerly line of Front street, known as 
"Crowell's Wharf;" that in relation to two of 
the four fifty-vara lots that lie north of Fil- 
bert street, they were purchased by complain- 
ant on the 29th March, 1851, and that no im- 
provements of any kind wer« made on the 
same until the passing of the said beach and 
water lot bill; that at the time the complain- 
ant made his first purchase, on the 8th day 
of March, 1851, it was notoriously known 



that the only title which could be acquired 
to beach and water property in this city was 
by a grant from this state, and that at the 
time of the s»id purchase, the contemplated 
provisions and intent of the act which passed 
on the 26th March, 1851, were matters of 
notoriety. 

It is denied, that plaintiff's warehouses 
have ever been situated on the water front 
of the bay; and it is affirmed, that at the time 
of the construction of the first house by com- 
plainant, it was well known to the public 
and to complainant that Battery street, a 
public street of said city, would run in front 
and to tlie eastward of said four lots of com- 
plainant; and at the time he made his first 
purchase of any of said four lots, said Bat- 
tery street was distinctly laid out and de- 
fined on the official map of San Francisco; 
and that complainant holds title to two of 
the four fifty-vara lots which lie to the south 
of Filbert street under an alcalde's grant 
dated 13th June, 1847, to one William Hood, 
and the property conveyed therein, is de- 
scribed as a hundred-vara lot, bounded jiorth 
by Filbert street, east by Battery street or 
place, south by Union street, and west by 
Sansome street, which grant was duly re- 
corded. That on the 8th March, 1851, Wil- 
liam Hood conveyed to complainant the 
northern half of said lots (1846 and 1847), 
and the property was described as "begin- 
ning at the southeast corner of Sansome 
and Filbert streets, running thence easterly 
one hundred varas along the southern line 
of Filbert street to the comer of Battery 
street, thence southerly along the westerly 
luie of Battery fifty varas to a point equally 
distant from Filbert street and Union street, 
thence westerly one hundred varas to the 
easterly line of Sansome street at a point 
equidistant from Union and Filbert streets, 
thence north to the place of beginning, be- 
ing the northeim moiety of the hundred-vara 
lot bounded by. Filbert, Battery, Union, and 
Sansome streets." It is also proved that the 
deed, from Hood to complainant, has been 
duly recorded. The affidavit proceeds to 
trace the title of complainant to the remain- 
ing lots, with a view to show that the deeds 
under which he holds describe the property 
like those above, as bounded by the same 
streets. 

It is denied by defendants that complain- 
ant has any riparian rights. It is admitted 
that defendants claim title to the 100 varas 
which they are about to improve; that they 
derive title under an alcalde grant, under 
date of 26th June, 1848, which grant was 
duly confirmed according to the provisions of 
the act of the legislature of this state, 26th 
March, 1851. That record of said grant was 
made on the 26th June, 1848, and again on 
the 2Sth November, 1849; that by virtue of 
said record and grant, and by virtue of the 
confirmation and re-grant of same by the 
said legislature, defendants are owners of 
said premises. That under another act of 
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the legislature of this state, passed 15th 
May, 1853, entitled, "An act to proTide for 
the sale of the interest of the state of Cali- 
fornia in the property within the water-line 
front of the city of San Francisco, &c.,"— 
the defendant, Daniel Gibb, became the pur- 
chaser of said property, and has since con- 
veyed a moiety of .same to his co-defendant, 
Frazer. The defendants admit their deter- 
mination to improve their lot; but deny ex- 
plicitly that the completion of their work 
will in any way obstruct the free navigation 
of the harbor, but will prove a decided ben- 
efit to it. Numerous affidavits from both 
sides have been ffled; and upon bill and 
affidavits, a motion is made for an injunction. 

Holloday, Gary & P. W. Shepperd, for com- 
plainant. 
Hall McAllister, for defendants. 

MCALLISTER, Circuit Judge.— The title 
of defendants in this case rests upon a legis- 
lative grant from this state. The grounds on 
which complainant assails ttiat title, are: 
1st That the acts of the legislature relied on 
■did not pass to tlie grantee such interest In 
the land as would authorize the defendants, 
\yho have become subrogated to that title, 
to make the improvements they propose. 2d. 
If they have that effect, they are unconsti- 
tutional and void. We will consider them 
In their order, 

A direct conveyance by legislaitive grant is 
oquivalent to a patent (Lessee of Grignon v. 
Astor, 2 How. [43 U. S.] S19); -and a convey- 
ance by statute to classes of persons, is as 
legal as those made to specified Individuals 
(Guitard.v. Stoddard, 16 How. [57 U. S.] 
494). The Inquiry in limine is, did the acts 
of the legislature on which defendants rely, 
convey such Interest as authorizes the mak- 
ing improvements on tlie lots? 

The act of the legislature of this state, of 
26th March, 1851 (Comp. Laws, 764), pro- 
fesses in its title to "dispose" ot the prop- 
erty of the state. The first section gives the 
boundaries of certain land, within the lim- 
its of which the lot claimed by defendants 
is situated, in the second section, the use 
and occupation of the land previously de- 
scribed, and which had been sold or granted 
by any alcalde and confirmed by the ayunta- 
miento, and recorded in the manner and at 
the time prescribed, was granted for the 
term of nineiy-nine years. The defendants 
hold under a -grant from an alcalde, con- 
firmed by the ayuntamiento, and recorded 
in conformity with the terms prescribed by 
-the act of the legislature. They, therefore, 
come literally within the class of grantees 
to whom the use and occupation of the lands 
was intended to be granted. The third sec- 
tion of the act declares that the original 
written instrument of conveyance, or in case 
.of its loss a record thereof, may be read in 
evidence in any court of justice in this state, 
•upon the trial of any <;ause in which the 



contents of the same may be important to be 
proved, and shall be prima facie evidence 
of title and possession to enable the plaintiff 
to recover the land so granted. The fourth 
section of the act,- declares that the boundary 
line described in section first, shall be and. 
remain a permanent water front of said city; 
the authorities of which shall keep clear and 
free from all obstructions whatsoever, the 
space beyond said line, to the distance of 
five hundred feet therefrom. Now, if the al- 
calde grant be admitted ex gratia to be void, 
although a private individual cannot confirm 
that which was void, the sovereign or the 
legislature may. In this case, the legislature 
have not only granted the use and occupa- 
tion of the land, but have made certain docu- 
mentary title, now in the possession of de- 
fendants and produced by them, evidence of 
title and possession. I cannot doubt the 
meaning and effect of this statute. 

It has been strongly urged that nothing is 
to be considered as passing by implication in 
a public grant, but it is to be strictiy con- 
strued. Suieh is the proper construction 
made of a grant by the king at the suit of 
his subject Such -construction has been ap- 
plied in its full extent 'by the courts of this 
country, to acts of the legislature gi*anting 
privileges to private corporations, franchises 
and monopolies to individuals; but it may 
be well questioned, whether the rule is to be 
strictiy applied to the purchaser under an 
act of the legislature. In such case, the 
act and every part of it, .should be construed 
according to the ordinary and .grammatical 
sense of its language. But it is not neces- 
sary to discuss this question; as the terms of 
the act under consideration clearly conveys 
by grant, the nse and occupation of the land. 
That it was intended to permit structures 
and improvements on the land, within the 
water-firont which had been granted, is evi- 
dent from the provision introduced into the 
law,— that the authorities should keep clear 
all obstructions outside of that line. The 
last section of tliis act, "provides that noth- 
ing therein contained shall be construed as 
a surrender by the state of its right to regu- 
late improvements, so that they shall not 
interfere with the shipping and commercial 
interests of the bay of San Francisco. We 
consider this a mere reservation of the right 
of navigation police, by which the state vei*y 
properly reserved to itself the protection of 
the shipping interests. The very fact that 
it reserved to itself the right to regulate 
the Improvements, shows that such were con- 
templated to be made, and therefore such 
power was reserved to enable the state to 
interpose in case the structures made would 
injure the harbor. 

The next act of the legislature on this suTj- 
ject, is tiiat passed on 18th May, 1853 
(Pamph. Laws 1853, p. 219.) This refers 
to tiie previous act, of 26th March, 1851, and 
the water-tront adopted by it This act 
makes provision for the sale at the interest 
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of the state in the property included in the 
boundaries described in the first section of 
the preceding act. In its Sth section it en- 
acts that upon a sale made by the commis- 
sioners to Tvhom by the act the sale is con- 
fided, so soon as the purchaser shall com- 
ply with the terms of sale, a deed shall be 
made to him, which shall be prima facie evi- 
dence of the regularity of the preliminary 
proceeding and sale, and the title and right 
of possession in the gx*antee his heirs and 
assigns, upon which actions for the recovery 
of real property, or for injuries thereto, may 
be sustained and defended in all the courts 
of tliis state- 
It will be unnecessary further to discuss 
the question as to the quantity of interest 
which passed under the acts of the legisla- 
ture we have had under consideration; as 
that question has been adjudicated on by 
the highest judicial tribunal in this state, 
to which we shall hereafter refer. 

2d. The second ground taken for the com- 
plainant is, that if these acts of the legislature 
do pass a title to the land as alleged by de- 
fendants, they are unconstitutional and void. 
It is urged in argument, that the legislature 
of this state in the enactment of these laws 
have legislated retro-actively, have divested 
vested rights, have devoted property that 
should have been held sacred to public use, 
to private purposes; that the obstruction, if 
completed, will amount to a nuisance within 
the meaning of the definitions given to it by 
law. With the vindication of this law from 
the foregoing objections, this court has noth- 
ing to do. That must be left to the decision 
of the supreme court of this state. So far 
as this court is concerned, all the foregoing 
objections to these acts of the legislature 
may be valid; still, if neither shall be found 
to conflict with the constitution of the United 
States, or some act of congress passed in pur- 
suance thereof, they cannot authorize it to 
declare those laws unconstitutional and void. 
Thus, if the legislature of a state were to 
take by its action private property for pub- 
lic use, without just compensation, this com't 
could not declare it void; because the Sth 
amendment of the constitution of the United 
States, which inhibits the so doing, is only a 
limitation on the powers of the United 
States, and not applicable to the legislatures 
of the states. Barron v. Baltimore, 7 Pet. 
[32 U. S.] 243. In the case of Baltimore 
& Susquehanna Co. v. Nesbit, 10 How. [51 
U, S.] 395, the supreme court say: That 
there exists in the state legislatures a power 
to enact retrospective laws, "is a point too 
well settled to admit of question at this day. 
The only limit upon this power in the states 
by the federal constitution, and therefore 
the only source of cognizance or control with 
respect to that power existing in this court, 
is the provision that these retrospective laws 
shall not be such as are technically ex post 
facto, or such as impair the obligation of 
contracts.*' In the case of Carpenter v. 



Pennsylvania, 17 How. [58 U. S.] 456, 462, 
it is said: "This court has no authority to 
revise the act of Pennsylvania upon any 
grounds of justice, policy, or consistency to 
its own constitution. These are concluded 
by the decision of the public authorities of 
the state. The only inquiry for this court 
is, does the act violate the constitution of the 
United States, or the treaties and laws made 
under it?" 

It is next urged, that the mischief complain- 
ed of constitutes a nuisance within the mean- 
ing given by the definition annexed to that 
term by law. It may be admitted that the ob- 
struction in this case may (although existing by 
an act of the legislatm-e) be considered a nui- 
sance, in view of the common-law ifleflnition of 
the term; yet it sm-ely cannot be successfully 
contended, that it is within the power of this 
court to abate what the legislature has willed 
to exist, on the ground that it is a nuisance 
at common-law! Argimients and authorities 
adduced in relation to mere local nuisances, 
and as to the alleged injustice and inconsist- 
ency of these acts of the legislatm*e of thi& 
state, are to be discarded by this court; and 
the question confined to the single inquiry, 
"Does either of these acts conflict with any 
provision of the constitution of the United 
States, or any act of congress passed under 
it?" Another reason precludes inquiry into- 
them. They, as well as the interest they 
convey, have been adjudicated on by the con- 
stituted authorities of this state. How far- 
is this court concluded by the construction, 
placed by the highest judicial tribimal of this- 
state upon one of its local statutes? In 
Woolsey v. Dodge [Case No. 18,032], the- 
learned judge says: "This court brings into 
a state no novel principles. * * * It ad- 
ministers the law of the state. In giving 
effect to the statutes of a state, where there 
is no conflict with the federal constitution,, 
the courts of the Union follow implicitly the 
rule estai)lished by the supreme court of the 
state." So far has this been carried, that the- 
supreme court of the United States has re- 
versed its own decision in order to conform- 
to a change of the supreme court of a state 
in the construction of its statutes. In Mc- 
Keen v. Delancy's Lessee, 5 Cranch [9 U. 
S.] 22, the principle enunciated is, that, in 
construing the statutes of a state, the su- 
preme court will adopt the construction set- 
tled in the state courts, though not in accord- 
ance with its opinion. In Elmendorf v. Tay- 
lor, 10 TVheat [23 U. S.] 157, it is affirmed, 
that if the construction of a state statute is- 
settled by the highest court of a state, this- 
court adopts the construction. "If (said 0. 
J. Marshall) this question has been settled in. 
Kentucky, we must suppose it to be rightly 
settled." Such is the imbroken authority on- 
this point To pursue it further is unneces- 
sary. 

We now turn to the exposition given by the 
constituted authorities of this state to the acts- 
of the legislature before cited. 
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In the case of Eldridge v. Gowell, 4 Cal. 80, 
a bill was filed for the very purpose sought in 
the present In that, as in this, the defend- 
ant relied upon the same legislative acts as 
the warrant for his structures. Under the 
Instruction of the court, a verdict was ren- 
dered against the plaintiff. The case was 
carried to the supreme court In adjudicat- 
ing the case, that tribunal enunciated the fol- 
lowing propositions: 1st That the extension 
of the water-front of the city, as laid down 
by the survey, and in the plan of the city of 
San Francisco, was perfectly legitimate in 
the establishment of a seaport town. 2d. 
That the right of the owners of water-lots, to 
fill them in with earth for the purpose of im- 
provement and use, was practically admitted 
by plaintiff, by filling in part of his own lot, 
and the street in front of it, which was in 
the water. 3d. That it was sufllcient that, 
by the act of 26th March, 1851, the plan of 
the city was recognized by the state, and prop- 
erty covei'ed by tide-water vested in individ- 
uals. In another case.thatof Cooke v.Bonnet, 
4 Cal. 397, thatcourt again recognized the valid- 
ity of the act of 26th aiarch, 1851. By a xmi- 
form rule, we have seen it is the duty of this 
coui't to conform to the construction placed 
by the highest state court on the statutes of 
her state. This will render it unnecessary to 
discuss many questions wbich have been 
raised in this case; and we will confine our- 
selves to the question we are to decide, are 
these acts of the legislature of this state in 
conflict, with the constitution of the United 
States, or any act of congress passed in pvu"- 
suance thereof? The first inquiry is, as to 
the right of California to pass these laws; 
and this involves her right to the soil under 
navigable waters within her territorial lim- 
its. The second inquiry is, to what extent is 
such right diminished by her membership in 
the Federal Union? When the Revolution was 
consummated; the people of each state be- 
came sovereign, and in that character had 
the absolute right to all navigable waters and 
the soil under them in their then limits, and 
stiU. hold that right subject to any surrender 
of it by the constitution of the United States. 
Mai-tin v. Waddell, 16 Pet [41 U. S.] 411. 
When California was admitted into the Union 
she became entitled to the same right being 
admitted on an equal footing with the origi- 
nal states. Pollard's Lessee v. Hagan,- 3 
How. [44 U. S.] 212. 229. The right of em- 
inent domain over the shores and soil under 
navigable waters, for all municipal purposes 
belongs exclusively to the states within their 
respective territorial limits, and they only 
have the power to exercise it This right of 
eminent domain consists of the right of the 
sovereign to dispose of all the wealth contain- 
ed in the state. Id. 223, 230. Such is the 
right of California, to the soil under the wa- 
ters of the bay; and it is only qualified by 
the prerogatives she has surrendered to the 
United States when she came into the Union. 
One of those prerogatives was th6 right to reg- 



ulate commerce. Any exercise of her right of 
eminent domain which does not conflict with 
a regulation of commerce Is legitimate. This 
statement would seem to show that a partial, 
local, or slight obstruction which operates 
only on some specific spot— for instance, the 
construction of a wharf, the establishment of 
a water-front to the" city, and the like,— can- 
not per se constitute such a national nuisance 
as would conflict with the power of congress 
to regulate commerce, or empower tnis coui't 
to abate it The state must grossly abuse her 
right by an essential and material obstruction 
of "a communication, which il is the right as 
weU as the duty of the government of the 
United States to keep open as a high road to the 
commerce of the citizens of the United States 
and of the world. There may be many ob- 
structions which a state may authorize, nay, 
many which by local laws would be nuisan- 
ces; still, if they are not in nature essential 
and serious, so far as this court is concerned 
they must remain so long as the authorities 
of the state, legislative and judicial, decree 
theii" existence. 

Let us see to what extent the power in- 
voked in this case has been exerted by the 
federal judiciary. In Pennsylvania v. Wheel- 
ing & Belmont Bridge Co., 9 How. [50 U. S.] 
647, it has been carried to a greater extent 
than in any case I have seen. A bill was 
filed to enjoin persons from the construction 
of a bridge across the channel of the Ohio. 
Before the argument of the cause, the work 
was completed and spanned the whole chan- 
nel between Zanesville and the main Vir- 
ginia shore, a distance of 1,000 feet The 
cause was referred to a commissioner with 
power to take proofs and report whether the 
bridge was an obstruction, and if so, what 
change in the structure might be made, if 
any could be, consistent with the continuance 
of the same, that will remove the obstruction 
to the free navigation. Upon the report of 
the commissioner, finding among other things 
it was an obstruction, the court decided, that 
if the navigation cotild be restored by a 
draw, so as to render it in the opinion of the 
court free from unreasonable obstruction, the 
bridge should not be treated as a nuisance. 
By their final decree they directed an eleva- 
tion of the bridge to the height of eleven feet 
above low-water mark by the Wheeling 
gauge of the Ohio river, such elevation to be 
maintained the distance of three hundred 
and eleven feet on a level headway over the 
channel of the river. Thus the bridge was 
permitted to span in its former dimensions 
over two thirds of the river's channel. If 
the existence of an obstruction across a navi- 
gable stream ceases by diminishing it one 
third, it shows that obstructions created by 
a state are not to be treated by this court as 
common nuisances. The United States and 
the state government both have rights, which 
in such cases the coiurt is bound to protect 
In Spooner v. McConnel [Case No. 13,245], 
the court say, "We, therefore, can entertain 
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no doubt that the legislature may improve at 
their discretion the navigable rivers of the 
state, and authorize the construction of any 
worlis on them which shall not materially 
obstruct their navigableness." 

We come now to the character of the ob- 
struction. The act of congress approved 9tli 
September, 1850 [9 Stat. 452], under wMcb 
California was admitted into the Union, de- 
clares "that all the navigable waters within 
the state shall be common highways, and for- 
ever free, as well to the inhabitants of said 
state as to the citizens of the United States, 
without any tax, impost, or duty therefor." 
This provision may be considered to extend 
to keeping the navigation free from material 
obstructions; and if such be the case, then if 
in this case the obstruction complained of were 
of a character to obstruct the free navigation 
of the waters of the bay, it would be the duty 
of this court to interpose. Can it be that 
the structure of a wharf on the front line of 
a city can be of such character? Such does 
not seem the opinion of the pilots of this 
port The affidavits of seventeen of them 
have been filed in this case. They all swear 
they are duly licensed as pilots, and unite in 
deposing that in their opinion the contem- 
plated structure of defendants, if completed, 
would in no way impede or injure the free 
navigation of any part of the bay now 
navigable, but would be an advantage to the 
harlbor of San Francisco, by affording wharf- 
age to many vessels that cannot now ap- 
proach the wharves in that part of the bay. 
This body of testimony is sustained by the 
depositions of several others, among them 
George Simpton, formerly a pilot and subse- 
quently harbormaster of this port. Opposed 
to this testimony there are numerous deposi- 
tions filed as counter-proof. Several of these 
limit the apprehended danger to the imme- 
diate locality. But looking at the construc- 
tion itself, we cannot consider it an unrea- 
sonable one, amounting to that national nui- 
sance of which this court, in a controversy 
arising out of the action of a state towards 
its citizens, can take cognizance. The width 
of the bay opposite to the spot where the 
contemplated wharf is to be built, is believed 
to be seven miles; the width of the ship 
channel opposite the same spot, a fraction 
less than two miles; and the distance inter- 
mediate the spot where the wharf is to be 
built and the usual track of vessels entering 
into and departing from the harbor, as given 
by the pilots, is five hundred feet This 
spot is part of the soil below low-water mark, 
the property of the state, granted by her to 
those imder whom defendants claim. 

There is nothing in this case which would 
authorize this court to declare the structure 
of a wharf at that locality to be a nuisance, 
on the ground that it impeded the free navi- 
gation of the bay. The bill does not so treat 
it There is a general allegation that the 
work is wrongful and if continued and com- 
pleted will obstruct and cut off this plaintifiE 
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from the use and enjoyment of his riparian 
rights, and entirely destroy his present water- 
front. The only additional allegation in the 
bill on this point is, "that if said work be 
permitted to progress, the same will greatly 
impede the free navigation of that part of 
the bay now navigable, and great wrong will 
accrue to the public, especially to the plain- 
tiff." Tnere is no allegation in this bill of^ 
any obstruction which will impede or threat- 
ens to impede the harbor or bay, as a com- 
mon highway. The bill is predicated upon 
the idea that an obstruction to any extent 
of a portion of navigable water by the con- 
struction of a wharf in pursuance of a sys- 
tem of improvement laid down by the state 
in establishing a wafer-front to her port of 
entry, can in itself constitute a nuisance 
which this court may enjoin. Upon a care- 
ful examination of this case we consider that 
the motion for an injunction must be denied; 
and it is ordered accordingly. 

[NOTE. The defendants then demurred to 
the bill. The court sustained the demurrer, and, 
the plaintiff having failed to amend the bill 
within the time limited by the rule of court, a 
final decree was passed, dismissing the bill. 
Thereupon the plaintiff took an appeal to the 
supreme court 2 Black (67 U. S.) 519. Mr. 
Justice Wayne delivered the opinion, holding 
that the complainant had shown, by the facts 
stated on the face of the bill, a case for relief 
within the jurisdiction of a court of equity, ad- 
mitted by the general demurrer to be true. 
Nor was it possible, owing to the state of the 
pleadings, for the supreme court to judicially 
notice certain acts of the legislature of Cali- 
fornia. The decree of the circuit court was re- 
versed.] 
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In re GRIFFITH et al. 

PL8 N. B. R. 510; 26 Pittsb. Leg. J. 140.] i 

District Court, S. D. New York. Oct. 18, 
1878. 

Baxkkuptct — Membership of Fikm— Adjudica- 
tion. 

1. The court has jurisdiction on a voluntary 
petition for the adjudication of a firm, to enter- 
tain and determine the question what persons 
in fact constitute the firm, and an adjudication 
based upon the determination of such fact is 
valid until set aside or reversed. 

[Cited in Re Kitzinger, Case No. 7,861; Pel- 
ham V. The B. F. Woolsey, 3 Fed. 461; Al- 
len V. Thompson, 10 Fed. 124.] 

2, In 1872 the bankrupts were adjudicated up- 
on a voluntary petition, which alleged that they 
composed the firm of G. & W. In 1874, in a 
proceeding in the state court, it was held that 
one A. was a general partner in said firm, and 
not a special partner, as he was believed to be 
at the time the petition was filed. On a petition 
filed in 1878 to set aside the adjudication, held, 

1 [Reprinted from 18 N. B. R, 510, by permis- 
sion. 26 Pittsb. Leg. J» 140, contains only a 
partial report.] 
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that the applicatiou shoiild be denied, on the 
ground that so long an interval had elapsed 
since the adjudication that rights and inter- 
ests of other parties had grown up under it 
and been adapted to it. 
[Cited in Re Meade, Case No. 9,370; Lavin 

V. Emigrant Industrial Sav. Bank, 1 Fed. 

666.] 

In bankruptcy. 

C. Norwood, Jr., for petitioners. 
"W. H. Amoux, contra. 

OHOATE, District Judge. November 30, 
1872, on the petition of George W. "Wundrum, 
praying that he and his alleged partner, John 
Griffith, composing the firm of Griffith & 
Wundrum, be adjudicated bankrupts, they 
were so adjudicated, and the case has pro- 
ceeded regularly ever since; an assignee 
having been appointed, assets converted into 
money, and in -whole or in part distributed. 
The petitioners, Van Dolsen and Arnot, by 
petition dated March 28, 1878, allege that 
they are creditors of the firm and have never 
proved their debt; that the firm consisted of 
Griffith, Wimdrum, and one Abendroth; that 
the petitioners "were ignorant of that fact till 
shortly before the time of filing their peti- 
tion; that at the time of the commencement 
of the bankruptcy proceedings, and till long 
afterwards, Abendroth -was believed to be a 
special partner and not a general partner; 
that in a suit brought in the superior court, 
which came to trial and decision in 1874, it 
was shown that Abendroth had not complied" 
with the provisions of the law relating to 
limited partnerships, in respect to the time 
and manner of paying in his capital, and 
that he was held to be in fact a general part- 
ner; that this decision has been affirmed by 
the court of appeals, and petitioners allege 
that Abendroth was a general partner, and 
they pray that the adjudication be vacated 
on the ground that the court has no jurisdic- 
tion over copartnerships, unless all the co- 
partners are made pailies and adjudicated, 
and therefore that the court had no jurisdic- 
tion in this case. 

Assuming that all the facts relied on are 
as claimed by the petitioners, still they can- 
not claim as of right, as creditors of the firm, 
to have the adjudication set aside. Assum- 
ing that the court has jurisdiction only over 
all the copartners and not over some of them 
less than all, still the court had power and 
authority, in other words had jurisdiction, to 
entertain and determine the question what 
persons In fact did constitute the firm. The 
fact tiiat Griffith & Wundrum alone did con- 
stitute the firm was alleged in the petition, 
and was necessarily found and determined 
by the court, before it could or did determine 
that the adjudication should be made. This 
was the determination by the court. In the 
due and proper exercise of its jurisdiction, of 
a fact Now, although that fact may be 
called a jurisdictional fact, nevertheless the 
rule of law Is, that the determination by the 
court of a fact, though a jurisdictional fact, 



Is binding on all parties to the suit and on 
all those who had an opportunity to be heard 
to contest that fact Dyckman v. City of 
New York, 5 N. T. 434; and see Chemung 
Canal Bank v. Judson, 8 N. Y. 254.* 

Although a case' in bankruptcy is anoma- 
lous and peculiar in its forms, I think that 
the creditors, of the firm, are bound as parties 
by this determination, and are within the 
application of the principle above stated. 
The proceeding Is against the firm's property 
and tor the benefit of the firm's creditors. 
While they do not receive notice of the orig- 
inal application, they are made parties to the" 
proceeding In form. immediately afterwards, 
and are notified to come In and participate 
therein. No doubt if they have any interest 
adverse to the adjudication and promptiy ap- 
ply for relief before other rights intervene, 
they may have an adjudication set aside on 
the ground that the court erred in determin- 
ing the jurisdictional fact This would be 
almost a matter of course upon an Immedi- 
ate application, but until the proceeding is 
thus opened and the fact re-determined,^ the 
judgment of the court stands and must stand 
as against all parties and all persons allowed 
to come in and be made parties; nor do I see 
how a mere stranger to the proceeding, if 
these creditors claim to be such, can have 
any standing in this proceeding Itself to have 
such determination set aside. 

The ground taken that the adjudication is 
in itself absolutely void is not tenable. It is 
a judgment of a court based upon the de- 
termlnatiou of a fact which it had jurisdic- 
tion to determine, and as such It is valid un- 
til set aside or reversed. The court may 
open the judgment and rehear the case on 
suggestion of error, on the application of a 
party, and possibly on the application of a 
stranger, if he shows' that he Is injured there- 
by, and the application can be granted without 
prejudice to the rights and Interests of oth- 
ers, but sucb an application, like any other 
application to open and rehear a case, Is ad- 
dressed to the discretion of the court 

In the present case it would clearly not be 
a proper exercise of that discretion to gi-ant 
this application. There is no suggestion of 
fraud in the obtaining of the original adjudi- 
cation. Griffith, Wundrum, Abendroth, and, 
so far as appears, all the creditors of the firm 
at the time of that adjudication, understood 
and believed that Abendroth was a special 
and not a genei*al partner. Among others 
these creditors, though apprised of the action- 
taken, rested upon and acquiesced in it, tak- 
ing no measures, so far as appears, to inves- 
tigate the fact Afterwards other creditors, 
suspecting or having information of facts 
tending to show that Abendroth was a gen- 
eral partner, sued him, and in 1874 had dis- 
closed in trials of their actions those facts. 
It cannot be said therefore that the facts 
tending to show that he was a general part- 
ner were so hidden and undiscoverable that 
creditors could not by diligence ascertain 



GRIFFITH (Case No. 5,821) 



[11 Fed. Cas. page 40] 



them long before this petition was filed. But 
aside from this great delay in discovering 
the facts, I think the application should be 
denied on the ground that so long an inter- 
val of tifie has elapsed since the adjudica- 
tion tliat rights and interests of other parties 
have grown up under it and been adapted to 
it. These creditors claim that they are in- 
jured in their special interests by having this 
adjudication pleaded and held as cout-usive 
against them in their suits against Abend- 
roth as a copartner with Griffith & Wun- 
drum. It may be that they have lost thereby 
possibilities of collecting their debts of 
Abendroth, but it would introduce a most 
dangerous precedent to set aside a judgment 
after six years' acquiescence, on suggestion 
of error of fact, for the relief of a single par- 
ty who might have had the adjudication va- 
cated at the outset if he had not been con- 
tent to assume as true what was then ac- 
cepted apparently without any careful exam- 
ination, but without any deceit on the part 
of anybody, as to the real state of the case. 
Perhaps these petitioners have a remedy now 
by having Abendroth brought in and adjudi- 
cated as a partner with Griffith & Wundrum. 
Such amendments have been allowed on the 
discovery of a mistake. In re Lewis [Case 
No. 8,311]; In re Little [Id. 8,390]; and see 
In re Henry [Id. 6,370]. Such a proceeding 
would seem to give the creditors their full 
rights against Abendroth's estate, if he was 
in fact a general partner, without the injus- 
tice that might result from vacating the ad- 
judication of giving certain creditors an ad- 
vantage over others. But whether this rem- 
edy would be proper is not the question now 
before the court- Petition dismissed. 
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Case Wo. 5, SSI. 

GRIFFITH V. BRADSHAW et a1. 

[4 Wash. C. O. 171.] i 

CJircnit Court, E. D. Pennsylvania. Oct. Term, 
1821. 

SoKVET — Priority of Settlement Right — Oni- 
STASDisG Title — Fifteen Years' Pos- 
session IN Pennsylvania. 

1, A survey returned and accepted is, prima 
facie, presumed to have been legally made, and 
it is for him who says it was not, to prove the 
fact. In a survey of adjoining tracts returned 
and accepted, it is not necessary to produce the 
original, or copies of the surveys and connected 
plots, unless so far as they may be necessary 
to identify the land. 

[Cited in Collins v. Barclay, 7 Pa. St. 69-] 

2. Where a man sets up a settlement right 
against another settlement right, or against a 
warrant and survey, he must prove his settle- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



ment to be prior to the opposing right, and con- 
tinuing; or he must content himself with the 
right of some prior settler, by deducing a title 
from him down to himself. 

3. If the defendant sets up an outstanding 
title in a third person, he must show it to be a 
legal subsisting title, and better than the plain- 
tiff's. 

4. What laches in a settler will postpone him 
to a warrant and survey. 

5. What is a sufficient survey of a number of 
tracts adjoining each other, belonging to the 
same person? Each tract need not be run on 
the land. 

6. Fifteen years' possession under the act of 
the assembly of Pennsylvania of 1785 to bar 
ejectment, is only where the possession had com- 
menced when the law was passed. 

[Cited in Billon v. Larimore, 37 Mo. 384.] 

The plaintiff [Slary Griffith's lessee] claim- 
ed tmder a patent dated in 1801, and to prove 
the location of the particular land in dispute, 
she produced the original survey in the name 
of Robert Glenn, and of the adjoining tracts, 
dated in 1774, together with the original con- 
nected plat of those tracts. She also proved, 
by the surveyor, who, imder an order of this 
court, retraced the lines of this survey, and 
of the adjoining tracts, that he found two of 
the corner trees of the ti'act smweyed in the 
name of Richard Bache, which this tract calls 
to adjoin on the upper side, but that no other 
of the lines and cornel's of this, or of the 
tract surveyed in the name of Joshua Shea, 
which it calls to adjoin on the lower side, 
were found. He stated, however, that with 
the original surveys, and the connected plat 
in his hands, he found no difficulty in laying 
down John Shea, the lines of whose survey 
are all marked; Walter Shea, lying between 
that tract and the tract in question, and Rich- 
ard Bache, as well as the land in question. The 
defendants set up no title whatever, but length 
of possession. They also insisted, (1) that 
the land in question was not actually sur- 
veyed and marked on the ground; and (2) 
that the conveyance to the lessor of the plain- 
tiff by J. B. Wallace, in whom the title was 
regularly vested, was merely colourable, to 
give jurisdiction to this court; it having been 
proved by a witness, that when he called to 
serve a notice on Mrs. Griffith, she stated 
that she knew nothing of this land, or that 
she had a title to any lands in the county of 
Bradford, where these lands were said in the 
notice to lie. To meet this evidence, it was 
proved by the attorney at law of Mrs. Grif- 
fith, that he was verbally authorized by her 
to make arrangements, with W. G. in re- 
spect to a large debt due by him, and for 
which J- B. Wallace was in some way bound; 
and that for the better securing of the said 
debt, he, as the attorney of Mrs. Griffith, took 
the deed in question, which, though absolute 
in form, was intended to operate as a mort- 
gage. That he communicated what he had 
done to his client, and received her approba- 
tion. 

Wallace & Peters, for plaintifiC. 
Mr. Baldwin, for defendants. 
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WASHINGTON, Circuit Justice (charging 
jury). The plaintiff appears before the court 
with a paper title apparently unexception- 
able. The patent bears date in 1801, and re* 
cites a survey of the land in dispute, ■ made 
and returned in 1774. The defendants as- 
sert no title whatever, but rely upon certain 
alleged defects in the plaintiff's title, and up- 
on length of possession in themselves. The 
first alleged objection to the plaintiff's title 
Is, that the land said to have been surveyed 
in 1774, in the name of Robert Glenn, neve}- 
was in reality surveyed and marked on the 
grouDd, because the sm-veyor, J. Bennet, 
who was dirfected by the order of this coiirt 
to retrace and examine the lines of this and 
the adjoining tracts, could discover but two 
marked trees on the line which divides this 
from the tract of Richard Bache. This ob- 
jection may at once be disposed of, by ap- 
plying it to two or three general principles of 
law, which have so frequently been laid 
down, and so constantly adhered to by this 
court and the courts of this state, as to have 
become great land marks of property. 

The first is, that the owner of a warrant 
which has been surveyed, and the survey re- 
turned into the land office, and there accept- 
ed; and especially where the title has been 
consummated by a patent, need not, when 
called upon to assert his right, produce fur- 
ther evidence than the return and acceptance 
of the sm-vey, or- the patent, where a patent 
has issued. That the surveyor, a public of- 
ficer, acting under the sanction of his oath- 
has made the survey in a legal manner, is to 
be taken as a fact, unless the contrary be 
proven; and the burthen of this proof lies 
upon the person who questions the legality 
of the survey. It is often necessary for the 
party claiming under the surt'ey to prove the 
identity of the location, so as to show that 
the possession of the defendant interferes 
with it; and on this account, it may become 
necessary to produce the original survey, and 
frequently to have the lines retraced: but 
if, on this examination, the identity of the 
land is established, either by its own marks 
or those of adjoining tracts, this is sufficient; 
and if the defendant- goes fartlier, and denies 
that an actual smrvey was ever made, he 
must prove that fact, as before observed, to 
the entire satisfaction of the jury. 

Another rule is, that where there is a series 
of warrants taken out by the same person 
adjoining each other, and commencing with 
a leader, it is a sufficient survey if the ex- 
terior lines are run and marked on the 
^ound, and corners marked on the interior 
lines sufficient to enable the surveyor to pro- 
tract the linfes of the different tracts, without 
actuaEy running them on the ground. In 
this case the defendants, assuming the la- 
bour which the law imposes upon them of sat- 
isfying you that this tract was not surveyed, 
Tely upon the' evidence of the surveyor who 
retraced the lines of these surveys under the 
order of this court, that no marked trees 
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were found on the line which divides thts 
land from' the tract surveyed in the name of 
Walter Shea, whidi it calls to adjoin on the 
south-west, nor any on the north-west and 
south-east lines. But "the location of Joshua 
Shea's tract is proved by the marked lines 
and corners of John . Shpa's land, which it 
calls to adjoin on the south-west, and the two 
corner trees of Richard Bache's survey, which 
this tract, ha the name of Robert Glenn, calls 
to adjoin on the north-east, viz. tbe mapl6 
and the white oak. fixes with sufficient cer- 
tainty the location of this sm-vey. By be- 
ginning at the maple, and running the line of 
Richard Bache the number of poles mention- 
ed in the survey, it necessarily runs eighty- 
nine perches beyond Bache's line, into land 
then vacant, as mentioned in the survey; 
thence the surveyor had only to run the 
course and distance to the line of Joshua 
Shea, thence along his line the given distance, 
and thence to the beginning, which would be 
the closing line. The surveyor has further 
stated, that with the original survey and con- 
nected plat in his hands, he found very little 
difficulty in running the lines of the tract in 
question. Upon this evidence, it is for you 
to decide whether the defendants have sup- 
ported this objection. 

2. The next objection to the plaintiff's title 
is, that the deed from Wallace to the lessor 
of the plaintiff was not made with her privity, 
but was intended to give jurisdiction to this 
court The explanation of this transaction 
given by the attorney for Mrs. Griffith is, 
that he was employed by her to make ar- 
rangements with a gentleman who was her 
debtor, for the security of that debt, and that he 
took from Mr. Wallace, who was in some way 
responsible for the debt, a deed for the land 
in controversy; that he communicated to his 
client from time to time the measures which 
he had adopted, of which she approved. The 
deed is absolute in form, and conveys the 
legal estate to the lessor of the plaintiff, and 
the only question is, whether it was bona 
fide or not, as to which you must judge. 

3. The last question is, whether the plain* 
tiff is barred by length of possession? This 
suit was brought in April, 1817, and it is in- 
cumbent on the defendants to satisfy you 
that they have had an uninterrupted adverse 
possession for twenty-one years preceding 
that period. The defendants do not pretend 
to assert even a colour of title to the lands 
in their possession, and it is therefore neces- 
sary for them to prove, not only that their 
possession has been adverse, but that it has 
been continuing. As to the argument that 
possession for fifteen years is sufficient to 
bar the plaintiff, whose title accrued prior to 
the act of 1785, there is nothing in it. The 
section in that law, as to fifteen years' posses- 
sion, is confined to an adverse possession ex- 
isting at that time; whereas it is not pre- 
tended that the possession of these defend- 
ants comemnced as early as 1785. 

The jury found a verdict for the plaintiff. 
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GRIFFITH (DECKER v.). See Cases Nos. 
3,724 and 3,725. 



Case N"©. 5,82S. 

GRIFFITH V. EVANS et al. 

[Pet a C. 166.11 

Circuit Court, D, Pennsylvania. Oct. Term, 
1815. 

EJECTMEST— EVIDEXCE— SURVET. 

1. Ejectment for land in Beaver county, Penn- 
sylvania. An extract from the books of the 
surveyor general of the land office, is not evi- 
dence, 

2. Ex parte proceedings by the board of prop- 
erty, under which a survey was made, which in 
the opinion of the board ascertained the in- 
validity of a former survej', and in consequence 
of which the plaintiff's survey was ordered to be 
struck from the records of the land office, can- 
not be read in evidence. Such proceedings have 
no effect on the plaintifFs title. 

This was an ejectment for land lying in 
Beaver county, Pennsylvania, on Beaver 
creek. The plaintiflC produced a regular pa- 
per title, which was objected to by the de- 
fendants, on the ground that the survey was 
executed by Leets, the deputy surveyor of 
district No. 10, whereas the land lies In dis- 
trict No. 11: and to prove this fact, they 
offered to read the following evidence: First, 
an extract from the surveyor general's book 
of Leets' instructions. Second, an order of 
the board of property dated the 17th of June 
last, directing the surveyor to run the lines 
of districts Nos. 10 and 11, according to their 
true boundaries; and a survey and plot^ 
made in pursuance of said order and returned 
to the office; which it was contended would 
show that the land in question lies out of dis- 
trict No. 10. Third, an order of the board of 
property, dated the 17th of October last, 
founded upon the above order and survey; 
declaring the swvey in question to be void, 
having been executed by the surveyor of dis- 
trict No. 10, and directing it to be erased 
from the records of the board. The court 
overruled the first piece of evidence, because 
It was only an extract. Also the residue of 
the evidence, because the whole proceedings 
of the board of property were ex parte; and 
the lessor of the plaintiff, who claims under 
a patent regiilarly issued, so far as appears 
to the court, cannot be affected by any such 
order or judgment of the board of property. 
If it was intended to controvert the validity 
of the survey, upon the alleged ground, the 
defendants [Evans and Lewis] should have 
produced witnesses before this court to estab- 
lish their allegation; or should have had a 
survey made, under an order of this court, 
and upon notice to the adverse party. 

THE COURT directed a verdict to be found 
for plaintiff, which was done. 

[Another verdict in favor of the plaintiff for 
the same land was given in Case No. 5,823.] 

1 [Reported by Richard Peters, Jr., Esq.] 
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GRIFFITH (HAYFORD v.). See Cases Nos. 
6,263 and 6,264. 

GRIFFITH (JOHNSON v.). See Case No. 7,- 
3S6. 

GRIFFITH (MACBEB v.). See Case No. 8,- 
660. 

GRIFFITH (McFARLANE v.). See Case No. 
8,790. 



Case "No. 5,823. 

GRIFFITH V. TUNCKHOUSER. 

[Pet C. C. 418.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

Ejectment — Evidence — Survey. 

1. A paper purporting to be "a certified ex- 
tract from the general draft of certain districts, 
as framed by the surveyor-general, remaining 
in his office, under the seal "of the office," is 
not evidence; it being only an extract, and not 
being a copy of an office paper. 

[Cited in Lee v. Thorndike, 2 Mete. (Mass.) 
318; Farr v. Swan, 2 Pa. St 250; Gamaehe 
V. Piquignot 17 Mo. 313.] 

2. A paper offered to prove a particular fact, 
but which is not relevant to that fact was re- 
jected. 

3- The proceedings of the board of property of 
Pennsylvania, directing a survey of certain dis- 
tricts, and the survey and plot returned there- 
on, is not evidence. 

4. A connected plot or sundry tracts, made 
and put together by an officer in the land office, 
is not evidence. 

5. A warrant and survey returned into the 
land office and accepted, in Pennsylvania vests a 
legal title. 

[Cited in Herron v. Dater, 120 U. S. 472, 7 
Sup. Ct 624.] 

6. Every presumption is to be made in fa- 
vour of the regularity of a survey made by a 
sworn officer, returned into the land office, and 
then accepted, until the contrary is proved by 
the party who impeaches it 

7. A survey of land in the district appropri- 
ated to satisfy depreciation certificates, is not 
void by the provisions of the act of the assem- 
bly, passed in 1785; although the survey has 
not been made by going upon the land and run- 
ning all the lines; provided the lines of the ad- 
joining survey, have ascertained precisely the 
boundaries of the tract in question, or so many 
of them, as that the remaining lines can be laid 
down with mathematical certainty. 

8. A survey made by a deputy surveyor, out 
of his district, is void, and the patentee cannot 
recover in ejectment 

9. The tract of country appropriated for the 
satisfying depreciation certificates, having been 
surveyed by authority of the state of Penn- 
sylvania, it was not required that the deputy 
surveyor should run and mark the lines of a 
tract anew, in order to apply to it a warrant 
which came into his hands afterwards. 

This was an ejectment for a tract of land 
In Beaver county, Pennsylyania. The plain- 
tiff exhibited in evidence ten warrants, grant- 
ed to Ann Duncan and nine others, on the 
14th of April, 1792, which were surveyed on 
the 14th of February, 1795; Ann Duncan's- 
warrant being the leading warrant, and the 
others adjoining thereto. These warrants- 

1 [Reported by Richard Peters, Jr., Esq.] 
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having become, vested in the Population Com- 
pany, were surveyed for that company; and 
it was agreed by the defendant, that the 
title, if a good one, was vested in the lessor 
of the plaintiff. But the following objections 
were made to the plaintifE's title: First, that 
the survey was not made by going upon and 
measuring the land, and marking the lines. 
Second, that the survey was made before the 
warrants came to the hands of the deputy 
surveyor. Third, that the survey was made 
by Jonathan Leet, the surveyor of district No. 
10; and the land lies in Hoge's district, No. 
11. For these reasons it was contended, that 
the survey was void. 3 Smith's Ed". Laws 
Pa, 70, 310; 2 Smith's Ed. Laws Pa. 317. 

The deposition of Leet, taken in the cause, 
stated generally that he had duly surveyed 
those warrants. In order to ascertain the 
true division line of districts Nos. 10 and 11, 
an order of this court was made at a former 
term, directing Mr. Martin to go upon the 
land, and to survey and ascertain the bound- 
aries of those districts as they had been laid 
off according to law. His survey and return 
were given in evidence by the plaintiff, in 
which he lays down the reputed, and, as he 
states, the well established line between those 
districts; the district No. 10, commencing at 
about eight miles from the western boundary 
of the state. From this survey, the lands in 
question lie considerably within the district 
No. 10, being on the east side of Beaver creek r 
whereas the dividing line, as laid down by 
Martin, is considerably to the west of that 
creek. It appeared in evidence, that the tract 
of country where these warrants were locat- 
ed, had been surveyed by the authority of 
the state, in 1785 or 1786, and divided into 
tracts for the purpose of being sold to satisfy 
depreciation certificates; but only a. part of 
them having been found necessary to answer 
that purpose, the residue remained unsold, 
and was. open to purchasers under the act of 
the 3d of April, 1792. Jonathan Leet, had 
acted as an assistant to Daniel Leet in mak- 
ing those surveys, and had retraced the lines 
in 1793. After the ten warrants, before men- 
tioned, were put into his- hands, he went on 
the ground and ran one line to ascertain the 
variation. He also tried some of the lines of 
the different tracts, so as to satisfy himself 
that they were correct, as they had been 
formerly laid down. He then attached Ann 
Duncan's, the leading warrant, to the ground 
it called for, and adjoined the others in suc- 
cession, amongst which was one in the name 
of Reigle, being the tract in question. 

Witnesses were also examined by the plain- 
tiff, to prove that the line laid down in Mar- 
tin's survey, made under the order of this 
court, beginning eight miles from the west 
boundary of the state, is a well marked line, 
known and reputed in that country as the 
dividing line between Hoge's and Leet's dis- 
tricts. Other evidence to corroborate this tes- 
timony was given, which is noticed in the 
charge of the court. In order to prove the 



boundary line between Hoge's and Leet's. 
district, and that Leet's district had been laid 
off by the surveyor general, with the appro- 
bation of the governor, to begin twelve milesr 
east of the west boundary of the state, the 
defendant offered in evidence: First. A pa- 
per purporting to be "a ceutified extract front 
the general draft of the districts north and 
west of the Ohio and Alleghany, as framed 
by the surveyor general, the 7th of April, 
1792, and approved by the governor the 9th 
of April, 1792; remaining in the surveyor 
general's office." This certificate was under 
the seal of the office. The map annexed pur- 
ported to be the sections, No. 11 and No. 10. 
Second. Instructions given by the surveyor 
general, to Leet in the year 1793, which re- 
pited that he had been commissioned to act as 
deputy surveyor la district No, 10, beginning, 
twelve miles from the west boundary of the 
state, and so directing him as to his duty, in 
making surveys within his district Third. 
The proceedings of the board of property, di- 
recting a survej' of districts Nos. 10 and 11^ 
and the survey and plot returned by McCul- 
lough in obedience to the order, which was 
offered In evidence in the case of* Griffith v. 
Evans [Case No. 5,822], was again offered. 
Fourth. A connected plot of different tracts, 
made out and put together in the land office, 
by an officer of that establishment, was also 
offered in evidence. 

AU the above testimony was rejected by 
the court As to the first, because the paper 
was not a copy of any document remaining 
of. record in the office, but an extract, which 
is not evidence. It is impossible for the court 
to say how far the parts not certified, might 
throw light on the mutilated part offered in 
evidence. It is for the court, and not the 
officer who certifies this, paper, to determine 
this. At all events, the paper offered in evi- 
dence is- not a copy of one in the office, and 
therefore the certificate is not evidence. Sec- 
ond. This paper is not evidence for the pur- 
pose for which it is offered; because, except 
that part of it which recites the substance of 
the commission, (and which is not evidence, 
as the commission itself should be produced,) - 
it does not relate to the boundary line of the 
districts. It is therefore irrelevant, and on 
that account not proper to be given in evi- 
dence. Third. This was overruled, for the 
reasons assigned in the case of Griffith v^. 
Evans [supra]. Fourth. This was decided 
not to be evidence, because it does not profess 
to be a copy of any plot of record in the office^ 
but is the act of an officer of that department 
putting together a number of tracts of land, 
in order to show their relative positions. 
That officer might have been examined as to 
this matter, but he cannot certify it to be a 
copy of any paper in the office. The defend- 
ant gave in evidence another plot of district 
No. 11, made under the order of this court 
by Martin, by the direction of the defendant's 
agent, which extends the north line of dis- 
trict' No. 11, to nearer twelve miles instead 
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ot eight, as laid down in the survey made for 
the plaintiff. A witness was also examined, 
to prove that Leet told him that he did not 
go upon the land in question to survey it, 
after the warrants came to his hands. The 
witness also stated, that he had examined the 
tract in question, and could find neither cor- 
ner nor line trees, to correspond with those 
laid down in the survey made for the Popula- 
tion Company. 

WASHINGTON, Circuit Justice (charging 
jury). The plaintiff appears in court with a 
regular paper title, a warrant and survey re- 
turned into the oflace and accepted, which, 
.according to the law of this state, vests in 
him a legal title. The defendant sets up no 
title whatever, and resting upon his posses- 
sion merely, endeavours to defend it, by in- 
sisting that the survey, though apparently 
legal, was in point of fact unduly made. A 
defence of this kind by a mere intruder, is 
not entitled to much favour, and although 
the plaintiff cannot recover if this survey be 
void, still every presumption is to be made 
in favour of the regularity of a survey made 
by a sworn oflBcer, returned into the land 
office and there accepted, until the contrary 
is proved by the party who impeaches it. 

The first question is, whether this warrant 
was duly surveyed on the ground, after the 
warrants came to the hands of the surveyor? 
Independent of the return of the surveyor, a 
«woi*n officer of the government, and the ac- 
ceptance of it by the land office, without an ob- 
jection having ever been made to it by caveat 
or otherwise; Leet the surveyor, has given 
his deposition, in which he states, that after 
the warrants came to his hands, they were 
entered in his books, and duly sm'veyed. A 
witness was examined, to prove that Leet in- 
formed him that he did not survey these 
warrants on the ground after he received 
them. This evidence being merely hearsay, 
is not competent to prove the fact, that the 
warrant was not surveyed on the ground, but 
was admitted by the court, merely to dis- 
icredit the testimony of Leet, who has sworn 
that the warrant was duly surveyed. If, 
after weighing the credit of the two wit- 
nesses, the jury should be of opinion, that 
Leet's evidence ought not to be believed, his 
return of the survey and the acceptance of 
it by the office, fortified by the presumption 
in its favour that it was regularly made, not 
being impeached by any positive evidence, 
will be sufficient for the plaintiff. But, ad- 
mit that it appeared in evidence that no ac- 
tual survey was made on the ground, it does 
not follow, I conceive, that the survey is for 
that reason void. 

The ninth section of the act of 1785, re- 
quire that every survey, thereafter to be 
returned into the land office, upon any war- 
rant which should be issued upon the passing 
of the act, should be made by actually going 
upon and measuring the land, and marking 
the lines, after the warrant authorising the 



survey should come to the hands of the dep- 
uty sm-veyor. It then proceeds to declare, 
that every survey made theretofore, that is, 
before the warrant had come to the hands of 
the deputy surveyor, shall be accounted clan- 
destine and void. But the same consequence 
is not declared, if the survey be not actually 
made on the ground, in the manner described 
in this section; and it would be strange, if 
in every case, it should be required to meas- 
ure and mark all the lines of the survey, 
whether the same should be necessary or not, 
and this under the penalty of the survey be- 
ing void. If the lines of adjoining surveys 
ascertain precisely the boundaries of the tract 
in question; if three or even two of the lines 
of a square be surveyed, so that the remain- 
ing line or lines can be laid down by protrac- 
tion with mathematical certainty; can it be 
believed, that the legislature meant to avoid 
the survey, unless those lines were actually 
measured and marked? This is not to be 
presumed. In cases where accuracy in des- 
ignating the particular tract of land cannot 
be attained without an actual running of the 
lines, it was certainly proper to require that 
they should be run and marked on the 
ground. Infinite confusion would arise, were 
a different course permitted. The direction 
in This section to the deputy surveyor, was 
clearly intended for the benefit of the war- 
rant-holder, by requiring so accurate a dc 
s'cription of the boundaries of his laud, as to 
prevent interferences with the adjoining 
tracts. But, if every object of the law can 
be obtained without running aU or any of 
the lines, it is going beyond the words, and, 
I clearly think, beyond the plain intention of 
the legislature, to declare the siurvey void, 
because an act altogether unnecessary was 
not performed. This has more than once 
been declared to be the opinion of this court, 
and it has the clear authority of the supreme 
court of this state, in the case of SIcRhea's 
Lessee v. Plummer, 1 Bin. 227, to support it. 
In this case, too, the argument that an actual 
survey is proper, for the purpose of giving 
notice in pais of the boundaries of the land, 
is most satisfactorily answered. The entries 
in the books of the surveyor, and the plots 
retm-ned into the office, together with such 
marks as are to be found on the land, will 
always afford full information to actual set- 
tlers and othei's, of the real boundaries of 
each survey. 

Now, what are the facts in this case? The 
tract of land in question, as well as all the 
others, appended to that of Ann Duncan, 
were surveyed by Jonathan Leet, as assistant 
to his brother Daniel, under the authority of 
the state, in the year 1785 or 1786; aft€u: 
these warrants came into his hands, Jonathan 
Leet went on the ground, and ran so many 
of the lines as to satisfy himself that a sec- 
ond actual survey was unnecessary. No evi- 
dence has been given to show that he was 
mistaken in this respect; for although one 
witness has declared, that he searched for the 
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lines of this tract and could find no marks 
to distinffuisb it, he admits that he had nei- 
ther chain nor compass to assist him, and 
that no person on behalf of the lessor of the 
plaintiff was present, or was even called 
upon to show the lines and marks. It can 
never be endured, that the acts of a sworn 
officer, approved by his superiors, should be 
impeached by the unsuccessful examination 
of officious and unauthorised individuals. 
The order of this comrt put it in the power 
of the defendant to have this point ascer- 
tained In a fair and proper manner, of which 
he did not chuse to avail himself. But, in 
opposition to the unsatisfactory evidence of 
the witness just noticed, is that of Enoch 
Marvin, who says, that he traced the outsvard 
line of all these surveys from Ann Duncan's 
down to that now in controversy, and found 
the corner trees of each survey. As to the 
objection, that the actual survey of this tract 
of land was made before the warrant came 
to the hands of the deputy surveyor, it is 
conclusively answered and obviated by the 
decision in the case of McRhea's Lessee v. 
Plummer, in which we entirely concur. In 
that case, it was decided that the tract of 
country on which those warrants fell, having 
been sui-veyed by authority of the state for 
satisfying depreciation certificates, but which 
was afterwards open to appropriation war- 
rants, coming afterwards to the hands of the 
deputy sm-veyor, might be applied by him 
to the sm-vey so made, without running and 
marking the lines anew. No further observa- 
tions need be made on this objection. 

The next and last objection to the validity 
of this survey is, that it was. made in district 
No. 10, whereas the land lies in "district No. 
11, If the fact be so, there is no doubt but 
that the survey is void, and the lessor of the 
plaintiff cannot recover. Whether the fact 
be so or not, is a question for the jury to 
decide on the evidence. The fourth section 
of the act of 3d April, 1792, declares, that the 
surveyor general shall, with the approbation 
of the governor, divide the lands thus offered 
for sale into proper and convenient districts, 
in such manner as he may think expedient, 
so that the boundaries of each district, either 
natural or artificial, may be known; and shall 
appoint a deputy surveyor for each district. 
Whether these districts were laid down by 
the surveyor general, on any diagram or plot 
of that country remaining in his office, is 
unknown to the court or jury, as no evidence 
of that fact has been given. But, if there 
was any such paper division made, still it is 
presumable, independent of all positive evi- 
dence, that the lines of division were also run. 
and marked on the ground, for the informa- 
tion of purchasers, as well as of the several 
deputy surveyors, so that, in the words of 
the law, "the bounctaries of each district, ei- 
ther natural or artificial, might be known." 

The defendant's counsel, in their argument, 
haye assumed the fact that there was a pa- 
per demarkation of those districts of record 
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in the land office, and insist that the non-- 
production of that species of evidence is fatal 
to the plaintiff's titie. But to this argument 
there are two answers, which seem to the 
court to be conclusive. The first is, that there 
is no evidence that any such paper ever 
did exist, and that if it did, the defendant 
might prove it, although its nonexistence can- 
not so easily be proved. The next is, that 
if there is in the land office any paper which 
marks the original boundaries of these dis- 
tricts, inconsistent with those existing on the' 
groimd, it is for the defendant who impeaches- 
this sm'vey, to produce it, and not for the' 
plaintiff who rests upon his survey made by 
a sworn officer, returned into the land office 
and there accepted, as affording prima facie 
evidence that it was regularly made. What 
then is the evidence of the dividing line between 
districts No. 10 and No. 11? The depositions of 
Hoge, the deputy surveyor of district No. 11, 
and of Jonathan Leet, -the deputy surveyor of 
No. 10, corroborated by their official acts, es- 
tablish, so far as they are believed, the liner 
laid down by Martin as the division linef 
which line is to the west of Beaver creek, 
somewhat more than eight miles from the 
western boundary of the state. The official 
acts of these surveyors, appear in the con- 
nected plots which they respectively made of 
their surveys, each of them running up to that 
line as the acknowledged limit of his disti-ict. 
These connected plots were returned into the 
land office, and there accepted, without an ob- 
jection having ever been made to them by the 
surveyor general; the man, whose particular 
duty it was to see that his deputies did not 
transgress the limits of their districts, and 
who, of all others, best knew what those lim- 
its were. Martin, who ran the dividing line 
under the order of this com-t, and Mr. Wil- 
liams, both of whom have for many years 
resided in that part of the country, have' 
sworn that this is the reputed, the well 
knowii, and established line of division, be- 
tween those two districts. In addition to this 
testimony, Howel's map of this state has been- 
given in evidence, which lays down the line 
considerably to the west of Beaver creek. 
On the other side is another survey made by 
Martin, at the instance of the defendant, 
which extends the northern line of. these dis-- 
tricts as contended for by the defendant, 
nearly twelve miles from the west boundary 
of the state; and if the defendant had di- 
rected him to extend it twelve miles further, 
it would have been the duty of the sm-veyor, 
acting under the order of this court, to have 
run that distance. But this^ of itself proves 
nothing. The survey and plot which accom- 
panies it, are merely intended to exhibit -on 
paper the dimensions, and relative position of 
the land, so -that the evidence to prove its'- 
agreement or disagreement with the bound- 
aries, as asserted by eacb party, may be the 
better understood. The deposition of Hugh 
McCullough was also^ read, who states, 
amongst- other things, that he made a survesf" 
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of tlies3 districts, under an order of the board 
/Of propertj', made in the year 1S15; in which 
he ran twelve miles from the west boundary 
jof the state, as the northern line of Hoge's 
district. But, as the court refused to suffer 
that order or the survey made under it to 
be given in evidence, upon the ground that, 
as between these parties, they were ex parte 
and in no manner binding upon them, the 
evidence of the person who made that survey, 
as to the lines which he ran, can prove nothing 
in this cause. He has given no evidence, as to 
his own knowledge of the division line. He 
speaks, it is true, of some marked trees which 
he found on the line running south to the 
Ohio, twelve miles from the west boundary 
of the state, as do also Martin and E. Evans, 
on the line which the former ran, at the 
distance of eleven miles and one hundred 
and seventeen perches from the west bound- 
ary. But, whether these marked trees des- 
ignate the district line,' or merely the lines of 
the different surveys adjoining that line, is 
not explained by any one of the witnesses. 
Upon this evidence the jury must decide. 

Verdict for plaintiff. 

[The first verdict for the plaintiff was given 
in Case No. 5,822.] 
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GRIFFITH V. WORTMAN. 

[The case reported under above title in 13 
Leg-. Int. 361, and 19 Law Rep. 376, is the same 
as Case No. 18,057.] 
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Case Wo. 5,825. 

In re GRIFFITHS. 

[2 Lowell, 340; i 10 N. B. R. 436; 1 Cent Law 

J. 507; 10 Alb. Law J. 249; 1 Am. 

Law T. Rep. 476.] 

District Court, D. Massachusetts. Sept., 1874. 

Baskeuptcy—Discharge. 

Section 9 of the statute of 223 June, 1874 [18 
Stat. 180], concerning the conditions upon 
which a discharge is to be granted to bank- 
rupts, applies to cases pending when the act 
was passed. Such a statute is not retrospective 
in the legal sense. 

[Cited in Re Watson, Case No. 17,273; Re 
Derby, Id. 3,816; Re Lowenstein, Id. 8,- 
573; Re Gifford, Id. 5,408; Re Townsend, 
2 Fed. 562.] 

In bankruptcy. 

LOWELL, District Judge. The question 
presented by the register's certificate is 
whether section 9 of the act of Jun6 22, 1874 

1 [Reported by Hon^ John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



(18 Stat 180), which dispenses with the con- 
sent of creditors to the bankrupt's discharge 
in compulsory cases, applies to pending cases. 
It was settled by several decisions in Massa- 
chusetts that such amendments of the law 
affected all eases. Ex parte Lane, 3 Mete. 
[Mass.] 213; Eastman v. Hillard, 7 Mete. 
[Mass.] 420; Ex parte Bai-tlett, 8 Mete. 
[Mass.] 72; Eddy v. Ames, 9 Mete. fMass.] 
585. But as the law has been pronounced 
to be otherwise in relation to this statute, in 
an able opinion of Judge Blatchford's, I feel 
bound to give briefly my reasons for agree- 
ing with the earlier decisions. 

Section 9 says, in substance, that In cases 
of compulsory bankruptcy the provisions of 
the former laws requiring the payment of a 
certain proportion of debts, or the assent of 
a certain number of creditors, as a condition 
of a bankrupt's discharge, shall not apply; 
but if otherwise entitled, he Is to have the 
discharge without such payment or assent. 
And in cases of voluntary bankruptcy no dis- 
charge shall be granted to a debtor whose 
assets shall not ,be equal to thirty per cent 
of the debts proved against his estate, upon 
which he shall be liable as pr'inclpal debtor, 
without the assent of at least one-fourth of 
his creditors in number, and one-third In 
value; and the provision in section 33 of the 
principal act [14 Stat. 533], requiring fifty 
per cent of such assets, is repealed. 

It is plain, I think, that the section, on the 
face of It, applies to all cases In wblch a dis- 
charge is applied for after the passage of the 
act. It was so explained to the bouse of 
representatives by Mr. Tremain, who had the 
bill in charge. Congressional Record, June 
17, 1874, p. QO. And the words are almost 
precisely like those of the statute, which was 
so construed in Bx parte Lane, 3 Mete. 
[Mass.] 213, in which Wilde, J., speaking for 
the court, said: "The court can have no au- 
thority to grant a discharge against a prohi- 
bition in the statute." And the other cases 
cited are similar. In all, the law was 
changed without any express application to 
future or past cases, and the court unhesi- 
tatingly applied it to both classes. 

This construction is aided by the express 
words of repeal which are found in sections 
9 and 21. The repeal is unqualified, and I 
know of no rule which will authorize me to 
limit the scope of the enactment of repeal, 
unless it were, indeed, to save rights or titles 
already vested. And this brings me to what 
I venture to call the fallacy that such a 
change in the bankrupt law is retroactive If 
it is made to affect pending cases. A law 
which discharges debts already contracted 
may well be called reti-oactive; and this law, 
if retroactive at all, would be so not merely 
as to cases begun, but as to contracts en- 
tered into before its passage. But it is well 
settled that a mere modification of the con- 
ditions upon which a discharge shall be 
granted to bankrupts, is not retroactive. "It 
is dear," says the eminent jurist already 
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quoted, "that the appellant had no vested 
right to a discharge at the time of filing his 
petition. Such a right could be acquired 
only by proving, at the time of applying 
for a certificate of discharge, that he had in 
all respects complied -with the provisions of 
statutes 1S3S and 1841 [5 Stat' 440] (the lat^ 
ter of which was passed after he had been 
adjudged an insolvent), by which only a 
right could be acquired. The latter statute, 
therefore, is not to Tje considered a retro- 
spective act, disturbing vested rights, "but as 
altogether prospective in its operation, al- 
though it (iie discharge) -might depend, in 
some cases, upon acts done before it took 
effect" 3 Mete. [IMass.] 215. The defini- 
tion of u retrospective statute Is: one which 
impairs vested rights or imposes new duties 
or disabilities in respect to Transactions al- 
ready passed. Society for the Propagation, 
of the Gospel v. Wheeler [Case No. 13,156], 
adopted by Sedg. St Law, 188; Smith, St 
Law, 289. This law is not retrospective in 
that sense. 

The statute in Ex parte iane iCsupra] was 
much more like a retrospective act than is 
that of 1874, lieeause It actually deprived -the 
insolvent of a discharge for a preference 
given before the .act iwent into operation. , 
TJiis law neither -creates mew frauds nor ire- ! 
lieves a bankrupt from the consequences of 
any -which he bas committed, but Tuerely 
lightens somewhat the arljitrary conditions 
before imposed on honest bankrupts as a, pre- , 
liminary to obtaining a icertificate. Such a 
law is always held to be remediaL Kn re 
JBilling lOase No, 1,408]? Hevere v. Isfewell, 
4 Cush. 587, 

It is said that one section oT the amended 
act explicitly declares its -applicability to 
pending cases, and another limits itself to 
eases iiegun after a certain day. This is 
true of those sections. But most of the sec- 
tions leave the matter to interpretation, and 
must be judged by the subject-matter. Thns, 
section 14 says that all proceedings may be 
discontinued upon the assent of a majority 
of the creditors. There can be no -doubt 
that this covers all cases, whether begun be- 
fore or after June 22. To settle a case in 
that way may disappoint some liopes of cred- 
itors, but it Is remedial, and disturbs no 
vested rights. So of the section now under 
consideration. The words seem plain to my 
apprehension; and the cases cited 5how liow 
such laws have usually been understood. 

I do not mean that there may not be many 
pending cases which have passed the stage 
at wbich the law would be applicable to 
them, in which, for instance, the debtor or 
the creditors may have been- already entitled 
to a decree, which only remained to be lorm- 
ally pronounced wlien the new law went 
into operation. But, speaking generally, I 
say that the law was prospective, and ap- 
plied to all cases In which the actual right 
had not been acquired, and that all inconsist- 
ent acts are unconditionally repealed. 
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lA much more difficult question, in my 
judgment, may arise in respect to voluntary 
cases, namely, whether the assent referred 
to is that of the given number and value of 
all creditors who have proved their debts, or 
only of those to whom the bankrupt is liable 
as principal debtor; but as this is a com- 
pulsory case, liat point need not be decided 
now. Discharge granted.] 2 

[As the act was originally amended by the 
sen.ate, it retained the words, "as provided by 
existing laws", in the Sth section. The confer- 
ence committee struck out these words, and sub- 
stituted the present requirements.] s 
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Case No. 6,826. 

G-RIGG V- The CLARISSA ANN. 

[2 Hughes, 89.] 1 

Circuit Court, E. D. Virginia. 1877. 

Admibaxtt — Jtjhisdiction. 

The admiralty jurisdiction attaches where 
Here is no diher question than that of title to a 
ship, and no pretence oi a maritime contract or 
41 anarine tort; and this unquestionably so where 
the ship is or has been afloat 

ICited in The G. Reusens, 23 Fed. 404.] 

In admiralty. An involuntary petition in 
•bankruptcy was filed In the Eastern district 
of New York -on the 14th November, 1873, 
against Daniel Dolton. On the 21st of the 
same month lie "was adjudicated a bankrupt 
In due course of proceedings, Rufus T. Grigg 
was appointed assignee; and, on the 16th 
Janiiary an assignment of the effects of the 
liankrupt was made to the assignee. Among 
the bankrupt's property was the «loop Claris- 
sa Ann, wJiieh, before the assignment to tie 
assignee, the .bankrupt had brought off from 
New York to Norfolk, and has kept here 
ever since. After Jong Inquiry and search, 
the assignee lound the sloop here; and, 
claiming title, libelled tiie sloop in admiralty, 
praying that possession i>e delivered to him. 
A petition is filed by a material-man, and 
also one by two seamen, iov -amounts due 
them, aggregating about $140. 

HUGHES, District Judge. Whether the 
admiralty jurisdifetion attaches where there 
is no other question than that of title to a 
ship, is no longer a matter of doubt in this 
country. For a very long period in England 
the admiralty court exercised jurisdiction in 
cases of titles to ships where the rights could 

2 [From 10 N. B. R. 456.] 
1 [Reported by Hon. Robert W. Hughes; Dis- 
trict ludge, and here reprinted by permission.] 
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l»e determined by actions of detinue or trover 
at common law, and decided questions of 
disputed title witliout reserve. After the 
Restoration, however, it was informed by the 
higher common law courts that such matters 
were not cognizable before it; and, after 
that time, it was very reserved in taking 
cognizance of such cases (2 Dod. 289); "sub- 
mitting to authority rather than reason." 
But the statute 3 <& 4 Vict. c. 65, § 4, restored 
the authority which the court of admiralty 
had thus abrogated; and, in England, that 
court has since taken cognizance of petitory 
actions as well as possessory, for ships; that 
is to say, actions to try the mere title, as 
well. as actions concerning the possession of 
ships incidental to proceedings in rem af- 
fecting them. In Virginia, as early as 
1659-60, the court of admiralty had authority 
by express statute to try questions of title; 
and generally, in this country, the original 
jurisdiction of admiralty to entertain petitory 
suits for ships has never been laid aside or 
successfully disputed. Here there has never 
been felt that jealousy of the admiralty juris- 
diction which has been exhibited in England; 
and the decision of the English courts on ad- 
miralty jurisdiction, during the century and 
a half preceding the present reign, are not 
authority here. But the courts of the two 
coimtries are not in accord on the subject of 
petitory actions concerning ships. The lead- 
ing ease in this country is that of The Tilton 
[Case No. 14,054], decided by Justice Stoij, 
which gives a complete exposition of the 
learning and law of the subject. The au- 
thoritative case settling the law of the sub- 
ject for this country is that of Ward v. Peck, 
18 How. [59 U, S.] 267. There, all the jus- 
tices were present but one, and the decision 
was concurred in by all except one. The dis- 
senting justice raised the point that the ques- 
tion was merely that of title to a ship, there 
being no pretence of a maritime contract or 
a maritime tort; that it was a question clear- 
ly within the ordinary and settled jurisdic- 
tion of the common law courts, triable by an 
action of detinue or of trover at law, or bill 
in equity; that there was nothing in the fact 
that the subject of the action was a ship to 
give jurisdiction to the admiralty court; and 
that if the court could try the right of title 
in the case imder trial, it could do so al- 
though the ship were still on the stocks, and 
never had and never should touch the water. 
In the face of this energetic and plausible 
protestation of the dissenting justice, the 
supreme court sustained the jiurisdiction of 
the admiralty court in the case before it, de- 
claring that in this country, where the ad- 
miralty have not been subject to such jealous 
restraints as the supreme courts of common 
law had thrown around the admix-alty comrt 
in England, the ancient jurisdiction over pe- 
titory suits or causes of property has been 
retained. Before this decision, in The Sarah 
Ann [Case No. 12,342], affirmed by 13 Pet. 
[38 U. S.] 387, the question of jurisdiction to 



entertain a petitory suit had not been raised. 
The American authorities on the general 
question are Taylor v. The Eoyal Saxon 
[Case No. 13,803]; The Friendship [Id, 5,123]; 
The Tilton [Id. 14,054]"; [Ward v. Peck] IS 
How. [59 tr. S.] 267. The English authori- 
ties are 1 Vent 173, 308; 2 Saunders, 26; 2 
Lev. 25; 2 Bam, & C. 244; 1 Hagg. Adm. 81, 
240; 2 Dod, 41, 2;8; 2 Browne, Civ. & Adm. 
Law, 180; 3 C. Rob, 133; 1 Show. 179. 

I will give an order for the delivery of the 
vessel to the assignee, on bond being filed for 
the payment of any decree that may be ren- 
dered in favor of the material-men and sea- 
men. 
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Case K^o. 6,827. 

GRIGSBY V. LOVE et al. 

[2 Crancb, C. C. 413.] i 

Circuit Court, District of Columbia. May 
22, 1823. 

Attachiient — ^Priority of Lien. 

In attachments in chancery, under the stat- 
ute of Virginia, the attaching creditors have pri- 
ority according to the time of service of their re- 
spective attachments. 

There were six chancery attachments, 
served at difCerent times in behalf of several 
creditors. The question was whether all the 
attaching creditors shaU come in pari passu, 
or whether the attachment first served shall 
have the preference. The case was at No- 
vember term, 1821. 

Mr. Taylor and Mr. Mason, for the first 
creditor. 

The bills do not aver that Love is insolvent. 
These attachments are all under the statute, 
and not under the general principles of 
equity. They do not affect the whole of the 
debtor's property. By the act of assembly 
of 26th December, 1792 (page 115), the at- 
tached effects may be delivered to iiie plain- 
tiff. To which of these plaintiffs shall they 
be delivered, if they are to be shared equally 
by all? Although in the form of suits in 
equity, these attachments are, in effect, ac- 
tions at law, and the plaintiff is entitled to 
the benefit of his own diligence. Love is 
merely an absent, not an absconding, or an 
insolvent debtor. The principle, pari passu, 
applies only to cases of insolvency, or where 
the whole funds are before the court, as a 
court of equity, and are insufficient to pay 
all. The statute gives jurisdiction to a court 
of chancery in such cases merely as a mode 
of getting at the effects. Wilson v. Koontz, 
7 Cranch [11 U. S,] 204. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Swann, contra, for the subsequent 
creditors. 

The statute says that the court may "make 
such order and decree therein as shall appear 
just." A just decree would he a decree 
for equal distribution among all the credit- 
ors. The property cannot be delivered. over 
to the plaintiff until- the return of the process, 
ajnd then all .the attachments are returned 
tbgether; and the com*t may order the at- 
tached effects to be distributed, or to be de- 
livered to the plaintiff or plaintiffs "upon 
their giving security for the return thereof 
to such persons and in such manner as the 
court shall direct" No reported case in 
Virginia has decided this question. 

THE COURT continued the case for ad- 
visement, and to obtain information - as to 
the practice of the courts in Virginia upon 
this statute. At May term, 1822, the case 
was mentioned again, and the case of Wright 
V. Hencock, 3 Munf. 526, was cited. And 
now at May term, 1823, Mr. Taylor stated 
to the court that he was informed by the 
chancellor of Virginia that the rule pari 
passti does not apply to attachments of this 
kind; and on the 22d of May,' 1823, this 
court so decided. THBUSTON, Circuit 
Judge, absent 



GRIMES (FENWICK v.). See Cases Nos. 4,- 
733 and 4,734. " . ■ ' 



Case No: 5,828. - 

GRIMES et ai: v. UNITED STATES. 

[Hoff. Land Cas. 107.] i ' 

District, Court, N. D. California. Dec. Teraa, 

1855. 

Land Gtbant — Abandonment— Boundabt. 

Objections removed by additional testimony, 
and by the ruling of the supreme court in Fre- 
mont V. U. S. [17 How: (58 U. S.) 542.] 

Claim for eight leagues of land in San 
Joaquin county, rejected by the board, and 
appealed fey the claimants [Hiram Grimes 
and others]. 

A. C. Whitcomb, for appellants. 
S. W. Inge, U. S. Atty. 

HOFFMAN, District Judge. The claim in 
this case was rejected by the board of com- 
missioners. Since the fUing of the transcript 
in this court, additional testimony has been 
taken, and the case has been submitted on 
the, brief filed by the counsel for the appel- 
lees. No argument was made or brief filed 
on the part of the United States, and the 
district attorney, it is presumed, relies upon 
the objections to the claim which are set 
forth in the opinion of the "board. 

With regard to the delivery of the original 

1 [Reported by Hon. Ogden iSoffman, District 
Judge, and here reprinted by permission.] 
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grant to the gx-antee, the commissioners, al- 
though tiieir decision is not placed upon' that 
ground, seem to have entertained sbme 
doubt, from the fact that it is not produced 
by the claimants. But we think that this 
objection, whatever force it might have un- 
der the testimony submitted to the board, 
is entirely -obviated by the evidence of Mr. 
Evershed, Capt Halieck, and Balentin Hi- 
guera, taken in this court! The circumstance 
that the grant is found among the archives 
and not in tiie^ possession of the party is by 
these witnesses satisfactorily explained. 

Witii regard to the performance of the con- 
ditions, it appears' that thie original grantees 
had, , before obtaining the' , grant, but subse- 
qia'ehtly to the date of th'eir application to 
lie governor for the land, built a corral upon 
it and placed there about two hundred head 
of horses and some work oxenl Hikiiera' also 
built a sort of rude hut iu'whicb he lived, and 
the witeess Rbinero testifies that h'e was on 
the rancho about fifteen! or sixteen' days as- 
sisting Higuer'a. The further improvement 
of liie land seeins in som'e degree to have 
been ■p'reyen1;ed by tihei Indians, -and in 1^9 
the granges sold out to McKee, undeir whom 
the' Sapipellaints claim, arid who appears to 
have laid out a city o;i the rancho. There 
were in 1850 six fra:me buildings on the site 
bie the intended city, and' McKee seems to 
have expended bonsiderable sums of monby 
on his purchase. It is also stated in the dep- 
bsitiori, of Hernandez, whose' tancho" adjoined 
tliat oif Higuera 'and Feliz (the grantees irt 
tiiis ckse)' lUiat the lattei: occupied the land 
along the Skri Joa'quin rivier up to the Arroyo- 
db la Puerta, arid had upon it a corral and. 
a house on the bariljs of the Sari Joaquin^ 
about opposite the Stanislaus river. Tie- 
witnbss;- however, assigns rib date at whichi 
the corral' and house were erected. Higuera, 
one of the original grari'tees, who sweai*s that 
he rib longer has any interest in the case, 
tbstifles taiat soon 'a!fter obtairiing the gra!rit 
he built a' cbrral' arid house on trie lari'd, arid 
had cattle and horses thereon, but took them 
away in 1849 through fear of the Indians. 

Under aU.the testimony of the case, we 
think there is nothing- to show that the -per- 
formance of the conditions has been unrea- 
sonably delayed, br iiiat the grantees had 
abandoned their grant The objection, there- 
fore, of nonperfonriarice of conditions must, 
under the principles laid down in Fremont 
V. U. S. [17 How. (58 U. S.) 542] be over- 
ruled. With regard to the location , of the 
grant, there seems' to be no difficulty. In 
the title the land is described as the tract 
known by the name of "Pescadero," and 
bounded by the river, by Buenos Ayr'es to 
the ;pass' of Pescadero, and the limits which 
shall be set at the time of the possession, on 
the side of the valley. In, the fourth condi- 
tion, the land is declared to consist of eight 
lea-guesr or a~ little less;- as^ the correspond- 
ing map explain^. On reference to' tlie map 
the boundaries of the tract appear to be 
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delineated with tolerable accuracy, and the 
testimony in the case leaves no room for 
doubt that its limits are well known and 
capable of being precisely ascertained. The 
grant, it will be perceived, mentions two 
l)oundai-ies— the river (San Joaquin) and 
Buenos Ayres to the Pass of the Pescadero. 
The Arroyo de la Puerta seems, also indi- 
cated as the southerly boundary of the map, 
but all doubt on this subject is removed by 
the evidence, not only oi the colindantes 
and others who testify as to the extent and 
boundaries of what was known as the "Pes- 
cadero Kancho," but by the production of 
the expediente for the Hernandez rancho, 
which lies immediately to the south of the 
tract now claimed. In the diseiio which ac- 
companies that expediente, the Arroyo de la 
Puerta is distinctly marked as the lindero 
or boundary of the two ranches, the arroyo 
forming in fact the northern boundary of 
the Hernandez and the southern boundary 
of the Pescadero ranchos. The boundaries 
seem thus to have been fixed or recognized 
by the highest authority, the governor him- 
self, almost contemporaneously with the 
grant, for the Hernandez concession was 
made but a few days after the grant under 
consideration. 

The above are all the objections to the va- 
lidity of the grant which are noticed in the 
opinion of the commissioners, and none oth- 
er have been suggested to this court. The 
expediente in this case is defective, for the 
decree of concession is not contained in it 
"Whatever suspicions this fact might give 
rise to, are dispelled by the proofs which 
liave been submitted of the execution and de- 
livery of the formal title to the grantees, 
iind the almost contemporaneous grant to 
Mariano and Pedro Hernandez, in which the 
governor mentions the land of "Don Balen- 
-tia Higuera" as one of the boundaries of the 
tract granted to them. The mesne convey- 
:ances seem to be regular, and a decree of 
-confirmation must therefore be entered. 
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In re GBINNELD. 

[9 N. B. R. (1874) 137.] i 

District Court, S. D. New York. 

Bankruptot — Sale op Pi.edge. 

Where stock is pledged to secure call loans, 
the pledgee need not obtain leave of the court, 
on the bankruptcy of the pledgor, to sell the 
stock pledged and pay the surplus into court for 
the benefit of whom it may concern. 

[Cited in Bradley v. Adams Express Co., 3 
Fed. 898.] 

1 [Reprinted by permission.! 



The petition of the Pacific Bank shows 
that the above named bankrupt, on the 17th 
day of October, 1873, filed his petition in 
bankruptcy, and obtained a adjudication 
thereon; that the bankrupt, as a member of 
the firm of George B, Grinnell & Co., which 
firm was composed of said George B. Grin- 
neU and Joseph C. Williams, the said Wil- 
liams being now also a bankrupt, about the 
3d day of May, 1873^ borrowed of said bank, 
on a call loan, the sum of fifty thousand dol- 
lars; and also borrowed of said bank, on a 
call loan, June 3d, 1873, fifty thousand dol- 
lars; and also borrowed, on a call loan, June 
5th, 1873, for said firm, one hundred thousand 
dollars; and also borrowed, on a call loan, 
July 17th, 1873, for the same firm, the sum 
of fifty thousand doUai's, all of which loans 
were made by the said bank in the regular 
course of business, which money so loaned 
was to be paid on demand; that to secure 
said loans said bankrupts duly sold, hypoth- 
ecated and delivered to said bank, various 
bonds and stocks; that aU the aforesaid 
bonds, stocks and securities were hypothe- 
cated and delivered to said bank to secure 
the prompt and faithful payment, on demand, 
of the several aforesaid loans, amounting in 
all to the sum of two hundred and fifty thou- 
sand dollars; that the payment of the several 
loans above mentioned has been duly de- 
manded of said bankrupt; that the estate of 
said bankrupts have an hiterest in equity in 
any surplus that might remain after the sale 
of said bonds and securities, and the payment 
of said sum of two hundred and fifty thou- 
sand dollars to said bank. And while your 
petitioner believes that said bank has the 
right by law to sell said stocks and securi- 
ties, in the usual way, without an order for 
that purpose, and pay the surplus into com-t 
for the benefit of whom it might concem, 
yet as the equitable interests of the other 
parties might be better protected by applica- 
tion to this honorable court for direction as 
to the manner of selling said stocks, bonds 
and securities, your petitioner asks the di- 
rection of this court in the premises. Where- 
fore yotu: petitioner prays that an order may 
be made requiring said bankrupt and their 
attorneys, and all other pei-sons having 
charge of said bankrupt's estate, to show 
cause, if any they have, at an early day, why 
your petitioner should not sell said stocks and 
bonds above described, and why your petition- 
er should not retain, out of theproceedsof said 
bonds, stocks and securities, the aforesaid sum 
of two hundred and fifty thousand dollars and 
interest, and expenses and the costs of this 
proceeding, and deposit in this court the sur- 
plus, if any there be, to the credit of 'the 
estate of said bankrupts. 

On this petition the endorsement by 
BLATGHFORD, District Judge, is: "I do 
not see that any Jeave is necessary. S. B." 

[For a full discussion of the same point by 
Blatchford, District Judge, see Case No. o,830.] 
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Case OSTo. 5,830. 

' In re GKINNELL et al. 

[7 Ben. 42; i 9 N. B. R. 29; 21 Pittsb. Leg. J. 

82.] 

District Court, S. D. New York. Nov., 1873: 

Lien on Bankrupt's Property — Sale of Pledge 

befobb the appointment op an assignee 

— ^FowER OP THE Court. 

1. Stocks and bonds were deposited with B. B. 
& Co., bankers, as collateral security for loans to 
6. & Co., then solvent, but who afterwards be- 
came bankrupt. Before an assignee was ap- 
pointed, B. B. & Co. applied to the court for an 
order authorizing them to sell the collaterals to 
reimburse themselves for the loans, which had 
become duo: Eeld, that the court could not, be- 
fore the appointment of an assignee, make "Uie 
order for sale contemplated by the ■20th section 
of the bankruptcy act [of 1867 (14 Stat. 526)], 
nor authorize any sale which would cut off or 
affect the rights of an assignee thereafter to be 
appointed; but that, there being no suggestion 
of the invalidity of the debt, or of the lien of the 
petitioners, or that they would not be able to re- 
spond for any liability which they might incur 
by making the sale, an order might be made al- 
lowing them to sell the securities at their own 
risk, and reserving all the rights and powers of 
the court to hold them to account for the prop- 
ertj' and proceeds thereof to an assignee, when 
he should be appointed—^ sworn statement of 
such sale and proceeds to be filed within two days 
after sale. 

2. It is the principle of the bankruptcy act, that 
all valid liens, which exist on the property of a 
bankrupt when the bankiruptcy proceedings are 
commenced,, are preserved, and will be respect- 
ed and enforced by the bankruptcy "court. 

3. But it is confided to that court to determine 
whether the debt or lien is valid, and to regulate * 
the disposition of the property, and, for this pur- 
pose, power is given to the court, in involuntary ; 
cases, by the 4pth section, to restrain the debtor 
and any other person from making any disposi- 
tion of any part of the debtor's property. 

4. The filing of a petition in bankruptcy, 
whether voluntary or involuntary, if followed by 
an adjudication, and the appointment of an as- 
signee, operates, from the time of such filing, as 
a. practical restraint on a pledgee of the property 
of the bankrupt, who is notified of such filing, 
from disposing of it, otherwise than at his own 
risk, until the bankruptcy court can act in the 
premises. 

[Cited in Re Duncan, Case No. 4,131; Taylor 
V. Robertson, 21 Fed. 214.] 

[In bankruptcy. In the matter of George 
Bird Grinnell and Joseph 0. 'Williams.] 

J. H. Choate, for petitioners. 

• BIiATCHFORD, District Judge. This is a 
«ase of voluntary bankruptcy, the petition in 
■which was filed on the 15th of October, 1873. 
The formal adjudication was made on the 
next day. On the 9th of September, 1873, 
the firm of Blake Brothers & Co. loaned to 
the firm of George Bird Grinnell & Co., a firm 
composed of the bankrupts as general part- 
iiers, and of a special partner, the sum of 
$100,000, payable on demand, with simple 
Interest, on a pledge and hypothecation of 
certain collateral securities deposited with the 
former firm by the latter firm, to secure the 

* [Reported by Robert D. Benedict, Esq., and 
B, liincoln Benedict^ Esq., and here reprinted 
by permission.] 



loan, the securities consisting of certain bonds 
and shares of stock. On the 18th of Septem- 
ber, 1873, more shares of stock were added. 
Some of the shares of stock have been sold, 
and their proceeds applied towards the pay- 
ment of the loan, and there is now due there- 
on $76,393.17, with interest from September 
30th, 1873.. On the 15th of September, 1873, 
a further loan 'was made of $25,000, payable 
on demand, with simple interest, on the 
pledge and hypt>thecation, as collateral se- 
curity, of certain other shares of stock. No 
part of that loan has been repaid. On the 
17th of September, 1873, a further loan was 
made of $150,000, payable on demand, with 
simple interest, on a pledge and hypotheca- 
tion, as collateral security, of certain other 
shares of stock and certain, other bonds. On 
the 18th of September, 1873, more shares of 
stock were added. Some of the shares of 
stock, have been sold, and the interest on some 
of the bonds has been collected, and the pro- 
ceeds, applied towards the payment of the 
last-named loan, and there is now due there- 
on $108,781.8^ with interest from October 
4th, 1873. On the 17tb of September, 1873, 
a further loan was made of $75,000, payable 
on demand, ,with .simple interest, on a pledge 
and . hypothecation, as collateral security, of 
certain other shares of stock. On the 18th of 
.September, 1873, more shares of stock were! 
added. Some of the shares of stock have 
been sold, and the proceeds applied towards 
the payment of the last-named loan, and there 
is now due thereon $49,528, with interest 
from September 30th, 1873. All the said se- 
curities, except the shares of stock so de- 
posited on the 18th of September, 1873, were 
deposited simultaneously with the making of 
the loans. To further secure said loans, and to 
cover any deficiency there might be on either 
of them, after applying thereto the specific 
securities on which it was made, and special- 
ly relating to it, the borrowers, on or about' 
the 18th of September, 1873, deposited with, 
and pledged and hypothecated to, the lenders, 
certain other shares of stock and certain other 
bonds, and, on the 19th of September, 1873, 
made a further pledge and hypothecation to, 
and deposit with, the lenders, of certain other 
bonds. The securities not so sold are still 
held by the lenders. Each of the loans was 
made payable on demand, -and under an un- 
derstanding and agreement between the lend- 
ers and the borrowers, that, to case of any 
default ia. paying the same on demand, the 
lenders might immediately reimburse them- 
selves for the amount due to them thereon, 
by a sale of the collaterals given to secure 
it On the 20th of September, 1873, the lend- 
ers demanded from the borrowers the pay- 
ment of the amounts due on all of the loans, 
but none of them were paid.- 

A petition is now presented to this court, 
by Blake Brothers & Co., setting forth the 
above facts, and further stating that they did 
not, at the time of the taking place of any 
of the foregoing transactions, know, or sus- 
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pect, or believe, and had not been informed, 
that the borrowing firm, or either of its mem- 
bers, were or was insolyent, or in contempla- 
tion of insolvency, or that bankruptcy pro- 
ceedings were contemplated, or could properly 
be had by or against them; that they, dur- 
ing all of said times, and especially when the 
loans were negotiated, were in good standing 
and credit; that the petitioners supposed, 
and had good reason to suppose, that they 
were entirely solvent, and free from embar- 
rassment; that the first meeting of the cred- 
itors of the bankrupts will not be held until 
the 14th of November, 1S73; that the peti- 
tioners, pursuant to the provisions of the 
bankruptcy act, have duly proved the said 
indebtedness, as a debt with security, as 
above described, against the estate of the 
bankrupts; and that they desire to sell the 
said securities, or so many of them as may 
be necessary for such purpose, and reimburse 
themselves therefrom for the amount of said 
indebtedness, and desire that the value of 
said securities may be ascertained by a sale 
tb be made in such manner as this court may 
direct The petitioners pray that an order 
may be made by this court, authorizing and 
empowering them to sell the said securities, 
or so many and such parts of them as may be 
necessary to be sold, in order to reimburse 
themselves the amount due to them on ac- 
count of said loans, and to make such sale 
at public auction, in the city of New York, 
after three days' notice of the time and place 
of such sale, by publication thereof in such 
n'ewspapers, in said city, as the court may 
designate for that purpose, and after such 
other notice thereof, and in such manner, in 
other respects, as the court may direct. No-' 
tiee of the presenting of the petition, and of 
a motion for the order prayed for, was served 
on the attorneys' for the bankrupts. They 
did not appear on the motion. The first meet- 
ing of creditors not having been held, no as- 
signee in bankruptcy has, as yet, been ap- 
pointed or elected. 

This is an application to the court to direct 
a sale of the property, so as to ascertain its 
value, as between the pledgees of it and the 
estate of the bankrupts, in order to arrive at 
a basis for determining whether the pledgees 
will remain creditors of the estate, after de- 
ducting such value from their debt, or wheth- 
er such value wull pay the debt and leave a 
sm-plus for the estate. The application is 
supposed by the petitioners to be such an 
one as is provided for by the 20th section 
of the act, which contains this language: 
"When a creditor has a mortgage or pledge 
of real or personal property of the bankrupt, 
or a lien thereon, for securing the payment 
of a debt owing to him from the bankrupt, 
he shall be admitted, as a creditor only for 
the balance of the debt, after deducting the 
value of such property, to be ascertained by 
agreement between him and the assignee, or 
by a sale thereof, to be made in such inanner 
as the eom-t shall dii'eet; or the creditor may 
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release or convey his claim to the assignee 
upon such property, axid be admitted to prove 
his whole debt If the value of the property 
exceeds the sum for which it is so held as 
security, the assignee may release to the 
creditor the bankrupt's right of redemption 
therein, on receiving such excess; or he may 
sell the property, subject to the claim of the 
creditor thereon; and, in either case, the as- 
signee and creditor, respectively, shall exe- 
cute all deeds and writings necessary or 
proper to consummate the transaction. If 
the property is not so sold, or released and 
delivered up, the creditors shall not be al- 
lowed to prove any part of his debt" 

It is well settled, that a creditor holding 
security for a debt does not in any manner 
prejudice his claim to the security he holds- 
by proving his debt, as a debt with security, 
and setting out in the proof the particulars of 
the security, and its estimated value. Such 
a form for a proof of debt is one of the forma 
prescribed by the supreme court. He does 
not hy such a form of proof, release his se- 
curity,* and prove his debt as an unsecured 
debt. On the contrary, such a form of proof 
insists on and maintains the security. More- 
over, proving a debt, by such a form of proof, 
is a necessary prerequisite, if a secured cred- 
itor desires to mahatain his seem-ity, and, at 
the same time, invoke the mode of procedure 
provided for by the 20th section. This is 
apparent, from a consideration of various 
provisions of the act aiid the same provi- 
sions also show that the 20th section can 
have no operation until an assignee has been, 
appointed or elected. The 14th section pro- 
vides, that, when an assignee is appointed 
and qualified, and an assignment is mdde tO' 
him of aU the estate, real and personal, of 
the bankrupt such assignment shall relate 
back to the commencement of the proceed- 
ings in bankruptcy (which commencement is- 
the filing of the petition, if followed by an, 
adjudication), and that thereupon, by opera- 
tion of law, the title to all such propei'ty and 
estate, both real and personal, shall vest in 
such assignee. The 14th section also pro- 
vides, that all property conveyed by the 
bankrupt in fraud of his creditors, and all 
his rights of action for property or estate, 
real or personal, and for any cause of action 
which the bankrupt had against any person, 
arising from contract, and all his fights of 
redeeming such property or estate, shall, in 
virtue of the adjudication of bankruptcy, and 
the appointment of the assignee, be at once 
vested in the assignee. The 14th section also 
provides, that "the assignee shall have au- 
thority, under the order and direction of the 
court, to redeem or discharge any mortgage 
or conditional conti-act, or pledge, or deposit, 
or lien upon any property, real or personal, 
whenever payable, and to tender due per- 
formance of the condition thereof, or to sell 
the same, subject to such mortgage, lien, or 
other encumbrances." The 17th of the gen- 
,eral orders in bankruptcy, prescribed by the- 
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supreme court of the United ^tates, to carry 
out the foregoing proyisipn of ithe llth "sec- 
tion, declares, that; ^''-whenever it may/ he 
deemed for the benefit of the estate of' a 
banJonipt: to redeem and discharge any moijt- 
gage, or, other pledge,* or deposit, or lien upon 
any property, real or personal," * * * the 
assignee,' ot the hahk'rupt, or any creditor 
who has proved his'dehti may fllie his peti- 
tion ti'eref of ha the office of the clerk of the 
district cotrrt, and thereupon the coiirt shall 
appoint a suitable time and place for the 
liearing -thereof," and the publication of a 
notice' bf ten days is proVided for, "so iihat all 
creditors and other persons interested may 
appear and show cause" "vyhy the prayer of 
the petition should not be granted. ' The su- 
preme court have also prescribed a form 
(Form No. 34) for a petition by the assignee^ 
setting forth that a certain portion of the 
bankrupt's estate, describing it and its es- 
timated value, is subject to a mortgage or a 
lien, or, if personal property has been pledged 
or deposited, and is subject to a lien, describ- 
ing its nature, and praying to be allowed to 
redeem the property Irom the lien, or to sell 
It subject to the lien. The 1st section of the 
act gives poifver to the court to ascertain axid 
liquidate the liens, and otlier specific claims, 
on the assets of the bankrupt, and to kdjust 
the various priorities and conflicting interests 
of all parties, and to marshal and dispose of 
the different funds ia.iid assets, so as to secure 
the rights of all parties, and due distribution 
of the assets a,mong all ,the creditors. The 
22d seetioji provides, that the court may ex- 
amine into claims, and shall reject all claims 
not dulr pjcoveia, and' all claims founded on 
fraud, or illegality. The same section also 
provides the mode in which claims. shall be 
duly proved, ,and prescribes what the depQsi- 
tion for proof shall contain, and says, that, 
to 'entitle a clain3(arit against' the estaite to 
have his deniand allowed, the deposition 
must set forth certain specified particulars, 
among which is, whether any and wiiat', se- 
curities are held for Jthe -dema-nd, and that 
no other security has been received than that 

so set forth. '■ '/ ' , '■ " 

In view of all these provisions, it is impps- 
sible to say 'that 'the sale contemplated ' by 
the 20th section can take jplace before an. as- 
signee is appointed. The assignee is the only 
person who can represent the creditors other 
than the particular secured creditor. Wheth- 
er such other creditors are wholly unsecured 
or insufficiently secured, they have an intefeist 
In seeing that the' debt'Sof the particular se^ 
emred creditor is duly proved, aind is not 
fraudulent or illegal, 'and that the securities 
held for it are applied on it at their proper 
value, whether such value is ascertained by 
agreement between sucb particular secured 
creditor and the assignee, or by a sale. Be- 
fore such application of the securities Is 
made, the assignee has a right, on behalf 6]E 
such -other creditors, to elect whether he 
will redeem the pledged property, by pay- 
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ing the debt and taking the property, .or 
whether he -jfyill ask to have it sold subject 
to the lien, or whether he will give it up Ho 
the secured creditor on receiving an agfee3 
sum as its excess of value oyer the debl 
iffothihg of all this can be done until there 
is an assignee. 

.But the distinct principle of these provi- 
sions is, th'at all valid liens which exist on 
the property of a bankrupt when the pro;- 
ceedings in bankruptcy aire commenced are 
preserved, and will^be respected by the banlc- 
ruptcy court, a!nd enforced, and allowed to 
be paid out of the proceeds of the property 
on which they are liens. It i^, however, 
confided to the bankruptcy court to deter- 
mine whether the debt is valid, and .whether 
the lien is Valid, and to regulate the disposi- 
tion of the property on which the lien is 
claimed. Por this purpose, in involuntary 
cases, power is given to the court,' by the 
4dth section, to restrain the debtor and any- 
other person from making any tra-nsfer or 
disposition of any part of the debtor's prop- 
eirty not excepted by the act from the qpera- 
tipn' thereof, aiid from any interference ttiei-fr- 
with. This power Is to be exercised when 
the order to siioyr cause is issued, and is, iu- 
-tended to restrain the, disposition of the debt- 
or's property until there can be an adjudi- 
cation ot ijaiOcruptcy, and proper proceed- 
ings ' ^thereaf tei:, ' The same effect resulfe 
from tlie filing of a voluntary petition, fop 
tli'e debtor, in filing it^ brings all his propert^r 
iinder'.th'e -protection and within the c6;pitfol 
of .the'co;urt It by no means follows, ho-fv- 
eveiv.-fiiat the court will allow the .assi^ee, 
or any of its officers, to take from the posses- 
sion 6f pledgees occupying the posi,tion,pf 
bona fides and sol-yency' yrbich appears to, be 
that of tiie present petitioners, property of 
the character ot that pledged to them ^n the 
presen^ case^ .11111633 such 'disturbance of thei^ 
possession. shail'be adjudged m^the course' of, 
or as' the' result of, a suit to bebrqught .by the 
assignee against them, to.set aside the pledge 
as fraudulent' or void, "for some caus4 ior 
which' the assignee has tiie right conferred 
on him, by the act, to ''set It aside in such a 
suit. Nor does it follow thai' the debt.anci 
the lien not being disputed Tby the assignee, 
the court, while regulating the time and ,man- 
ner of selling such pledged property, wiil 
take it from 'the possession'oif suicli pledgees 
before, or for 'the pui^pos'es 'of, 'the sale,\or 
talie 'from their possessipn ,so much of 'i-ps 
proceeds 'as may be necessary to' dis.cliarge 
the debt due to them, "it, nevertheless, re- 
matins triie, that the' filing 'of a petition an 
bankruptcy, whetier .voluntary or iiivoluii- 
tai^r (if foUowe'd by'aii' adjudication aud'ljeie 
appointment of an assignee), operates, from, 
the'tim'e of such filing, as, a ' practical' re- 
straint' on a pledgee o£ ttie prpp'erty' oif tha 
bankrupt, who .is notified of such filing, from 
disposirig 6£ it' otherwise than' at his p:jviaL 
risfe', uritil ttie bankruptcy equi^'.can act 'in 
tlie premises. ITo'f it vp'as held'by ifudge 
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WoodrufE, in the circuit court for this dis- 
trict, in the case of Miller v. O'Brien [Case 
No, 9,586], that a sherifE who, after proceed- 
ings in bankruptcy are comraenced, wherein 
an assignee is appointed, levies an execution 
upon and sells property which was of the 
bankrupt, is liable to the assignee for the 
proceeds of such property, although he pays 
such proceeds to the execution creditor be- 
fore receiving actual notice of the bankrupt- 
cy. The contingency of the bankruptcy of a 
pledgor, before the debt is paid, is one which, 
so long as the bankruptcy act exists, with 
the provisions now found in it, must enter 
Into and form a part of every contract of 
pledge. The moment the pledgor is ad- 
judged bankrupt, the pledgee can no longer 
deal with him as continuing to be the owner 
of the property, or deal with the property as 
continuing to be the property of the pledgor. 
If a demand of payment be necessary to be 
made of the pledgor, or if a notice of sale of 
the pledged property be necessary to be giv- 
en to the pledgor, such demand cannot be 
made on, or such notice given to, the pledgor, 
after the adjudication, so as to cut off any 
rights which will belong to the assignee. It 
Is as if the pledgor were to die, and there 
were to be an interval between his death 
and the appointment of his executor or ad- 
ministrator, during which there would be no 
one to represent the estate of the pledgor 
and to receive a demand or a notice. Con- 
tingencies of this character are incident to 
the remedies on all contracts. The right to 
sue for the breach of a contract is suspended 
by the death of the person to be sued. There 
Is no one to respond for his estate until a le- 
gal representative of it is created. The 
same thing occurs on an adjudication of 
bankruptcy. The pledgees who make the 
present application can, however, if they 
choose, take the risk of the validity of their 
debt, and of the validity of their lien, and of 
the allowance of a proper value for the 
pledged property, and, assuming such risk, 
may sell such property. But the court can 
make now no order directing a sale, or any 
order which shall cut ofE or affect any rights 
of an assignee in bankruptcy who may here- 
after be elected or appointed. Irrespective 
of the views already suggested, it is against 
the principles of justice to do anything which 
may conclude the rights of an absent party. 
There Is nothing to suggest the invalidity of 
the debt or of the lien of the petitioners, or 
that they are not fully able to respond pe- 
cuniarily for any liability they may incur 
by making the sale. Under such circum- 
stances, the court is disposed to do all that 
is possible, to show that the petitioners have 
applied to the court, and, failing to obtain 
the order asked for, have been granted what 
the court could grant An order may, there- 
fore, be entered, that the petitioners may, 
notwithstanding the pendency of these pro- 
ceedings, sell, in any manner authorized by 
the terms of their contracts with the bank- 
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rupts, and by the laws of the state of New 
York, all the stocks and bonds remaining ui 
their hands, mentioned in their petition, and 
may use and dispose of the proceeds of the 
stocks and bonds so sold as if they were their 
own, subject, however, to, and reserving the 
right and power of, this court to ascertain 
and liquidate the liens and specific claims of 
the petitioners on said securities or the pro- 
ceeds thereof, and to marshal and dispose of 
such proceeds; but the order must provide 
that it is not to be construed as a direction, 
or as affecting any of the rights of any as- 
signee in bankruptcy who may be appointed 
herein, and that it is made on condition that 
the petitioners file, in this court, within two 
days after the future sale of any of said se- 
curities, a sworn statement of the particulars 
of such sale. 
[On the same point, see Case No. 5,829.] 
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GRINNELL et al. v. LAWRENCE. 

[1 Blatchf. 346; i 19 Hunt. Mer. Mag. 533.] 

Circuit Court, S. D. New York. Sept. 30, 1S4S. 

Customs Duties— Dutiable Value— PENiLTiBS, 

1. A cargo of Canton goods was shipped from 
Canton to London, and thence to New- York. 
In collecting duties on them the freight from 
Canton to London was added as part of the dutia- 
ble value: Held, that this charge was not au- 
thorized by section 16 of the tariff act of August 
30, 1842 (5 Stat. 563). 

[Applied in Wilbur v. Lawrence, Case No. 17,- 
635; Griswold V. Maxwell, Id. 5,838. Cited 
in Gant v. Peaslee, Id. 5,212; Millar v. Mil- 
lar, Id. 9,546; Harding v, Whitney, Id. 
6,052.] 

2. Bdd, also, that even if this freight were a 
proper charge, it would form no part of the "ap- 
praised value" of the goods, and its addition 
would not authorize the imposition of the 20 per 
cent, penalty under section 8 of the act of July 
30, 1846 (9 Stat 43). 

[Cited in Wilson v. Maxwell, Case No, 17,824; 
Cobb V. Hamlin. Id. 2,922.] 

This was an action to recover back an al- 
leged excess of duties paid to the defendant 
[Cornelius W. Lawrence], as collector of the 
port of New-York. 

On the 15th of November, 1847, the plain- 
tiffs [Henry Grinnell and others] shipped 
from London to New- York, in the ship Amer- 
ican Eagle, 1050 rolls of Canton matting, con- 
taining -^,000 yards, at the cost of §3,880, 
A commission of 2^ per cent was added, 
making a total of $3,977, on which a duty of 
25 per cent was charged, amounting to $994.- 
25. The entry was made at the custom-house 
from the original invoice which accompanied 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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the goods wlieii shipped from Canton to Lon- 
don, on the 10th ot August, 1S46. This in- 
voice also accompanied the goods on their re- 
shipment from London to New-York. On the 
entry of the goods at New-York, the col- 
lector directed the appraisers to report the 
charges upon each roll of the matting, and 
they reported, accordingly, to he charged on 
each, $1 50 for freight from. Canton to Lon- 
don, making the additional sum of $1,575, 
upon which duties were chargeable, which, at 
25 per cent, amounted to $39375. It being 
claimed that the appraised value of $5,552, 
(which included the addition of the charges 
for freight from Canton to London,) exceed- 
ed, by ten per cent., the value, $3,977, as en- 
tered at the custom-house, a duty of 20 per 
cent, on such amended value was also imposed 
and charged by way of penalty, under sec- 
tion 8 of the act of July 30, 1846 (9 Stat 43), 
which amounted to $1,110 40. The aggregate 
amount of duties, including the penalty of 
20 per cent thus charged upon the Canton 
matting, was $2,49840. The sum of $39375, 
the duty on the charges for freight from Can- 
ton to London, and also the $1,110 40 imposed 
by way of penalty, making the sum of $1,504.- 
15, was paid to the collector imder protest. 
There was also shipped, at the same time, 
and in the same vessel, a quantity of crape 
shawls, which were entered at a cost, including 
charges and commissions, of $4,079 47,- and 
charged with a duty of 30 per cent amount- 
tag to $1,223 84. oThese articles had also been 
shipped from Canton to London, and re- 
shipped by the plaintiffs [Henry Grinnell and 
others] to New-York.- The charges for freight 
from Canton to London were added to the 
entry, amoimting to $102, on which a duty 
of 30 per cent was exacted, amounting to 
$30 60. This sum, also, was paid under pro- 
test, making an aggregate of $1,53475, with 
taterest from the time of payment, which the 
plaintiffs claimed to recover, and for which 
a verdict was taken subject to the opinion of- 
the court 

Daniel Lord, for plaintiffs. 
Benjamin F. Butler, pist Atty.,) for de-' 
fendant 

NELSON, Circuit Justice. The charges for 
freight of the goods from Canton to London 
were not authorized, by any of the existing 
tariff acts, to be added to form the ad valo- 
rem dutiable value. The act of July 30, 1846 
(9 Stat 42), did not prescribe the mode of 
arrivtag at the dutiable value of the goods, 
but referred to the 'existing enactments on 
that subject These will be found in the pro- 
visions of the act of August 30th, 1842 (5 Stat 
648). The sixteenth section of the latter act 
provides, that it shall be the duty of the col- 
lector to cause the actual market value, or 
wholesale price of the goods, at the time 
when purchased, in the principal markets of 
the coimtry from which the same shall have 
been imported tato the United States, to be 



appraised and ascertained, and to such value 
or price shall be added all costs and cliarges 
except insurance, and including, in every 
case, a charge for commissions, as the true 
value at the port where the same may be en- 
tered, upon which the duties shall be as- 
sessed. It is clear' that the costs and charges 
here referred to, mean those that have been 
incurred subseq.uent to the purchase of the 
goods, and in the course of 'their shipment 
to the United States; not costs or charges 
that may have been incurred in any previous 
shipment of them to the place whence they 
were exported to this country. The latter 
enter mto and form constituent parts of the 
market value, or wholesale price of the goods 
at the place of exportation, Ta add them 
again, would be including the same charges 
twice, in fixing the valuation. The market 
value of goods at a given port includes all 
previous costs and charges of production, and 
of transportation to and delivery at that mar- 
ket 

Then follows the proviso to the section^ 
that in all cases where the goods shall have 
been imported into the United States from 
a coimtry in which the same shall not have 
been manufactured or produced, the foreign 
value shall be appraised and estimated ac- 
cording to the current market value or whole- 
sale price of similar articles at the principal 
markets of the country of production or man- 
ufacture, at the time of the exportation to the 
United Statesl This proviso is to be con- 
strued with reference to and in connection 
with the enacting clause, and not as an in- 
dependent provision. If it were construed ac- 
cordmg to the latter view, then no charges 
would be admissible, as none are provided 
for. ' But taken in connection .with the pre- 
vious clause, it Is, in legal effect, a substitu- 
tion, in all cases of shipments of goods from 
a place other than the coimtry of production 
or manufacture, of their current market value- 
ta that country instead of their .market value 
at the place of exportation. 

The general rule given for the appraisal is 
the mai'ket value or wholesale price at thet 
time of the purchase. In the principal mar- 
kets of the place whence the goods are im- 
ported. The exception is where the goods are 
the production of some other country, when 
their current market value ta that country i& 
to be taken. In each case the 'costs and 
charges are to be added, as prescribed in the- 
enacting clause; and the costs and charges- 
ta both cases are those jvhich have been, 
incurred at the port of shipment The cur- 
rent market value at the principal markei* 
of the country of production, was, doubtless,, 
regarded by congress as affording, upon the 
whole, a fairer and more uniform measure of 
value, than the market value at the place 
,of shipment; and, therefore, that measure 
was substituted in the particular case thus; 
provided for, leavtag the costs and charges 
the same in both cases. 

The principle of this proviso was first in- 



GRISAR (Case No. 5,832) 



[11 Fed. Cas. page jGJ 



corporated into the act of March 1, 1823 (3 
Stat. 729). The fifth section of that act pro- 
vided, that to the actual cost of the goods, 
if purchased, or the actual value, if otherwise 
procured, at the time and place when and 
where purchased or procured, or to the ap- 
praised value, if appraised, should he added 
all charges, except insurance; provided, that 
in all cases where the goods should have been 
imported from a country other than that of 
their production, the appi*aisers should value 
the same at their current value in the coim- 
try where they were produced or manufactur- 
■ed. This was a simple substitution of one 
measure of valuation for another, in case the 
;goods were shipped from a country different 
from that of their production. The costs and 
-charges remained' the same. The same re- 
marks are true of the acts of May 19, 1828, 
and of July 14, 1832 (4 Stat p. 273, § 8, and 
Id. pp. 591, 593, §§ 7, 15.) There was, there- 
fore, no authority for adding the freight of 
the goods in question from Canton to London, 
as part of the charges in fixing the dutiable 
value. 

But if otherwise, and the freight was prop- 
erly added, the penalty of 20 per cent, was not 
chargeable. The eighth section of the act of 
July 30th^ 1846, imposes _ this duty in cases 
where the appraised value of the goods im- 
ported shall exceed, by ten per cent, or more, 
the value as declared in the entry. The "ap- 
praised value," as used. in this act of 1846, 
and in that of August 30th, 1842, and, 
indeed, in all qf the revenue acts, means 
the value of the goods to be estimated and 
ascertained by the appraisers, either accord- 
ing to the "actual cost," "actual value," or 
"market value," as the case may be, exclusive 
of charges. To this value, thus ascertained, 
charges are to be added, in making up the 
dutiable value. Charges are not appraised, 
but are ascertained, and added to the ap- 
praisal. This is especially so provided in the 
sixteenth .section of the act of 1842. It directs 
the goods to be appraised, and to the value 
thus ascertained are to be added the costs 
and charges. The eighth section of the act of 
1846, in question. Is to be read in connection 
with this sixteenth section of the act of 1812. 
Independently of the charge for freight, the 
appraised value of the Canton matting not 
only did not exceed, by ten per cent., the 
value as entered at the custom-house, but was 
admitted to be correct. The case, therefore, 
did not arise which justified the imposition of 
the 20 per cent penalty under the eighth sec- 
tion of the act of 1846. The plaintiffs are en- 
titled to recover back, not only the amount of 
the penalty, but also the duties charged on, 
the freight from Canton to London, with in- 
terest from the time of payment 

Judgment for plaintiffs. 
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GRiSAR V. McDowell. 

[4 Sawy. 597.] i 

Circuit Court N. D. California. July 17,1866.2 

McKioiPAi, Lands — Reservation of Pdeblo 
Lands— Title to Pceblo Lands. 

1. Although a pueblo of some kind existed at 
the site of the present city of San Francisco, pre- 
vious to and on the acquisition of the country, 
July 7, 1846, possessing some interest in lauds 
within certain prescribed limits, yet the former 
government, until such acquisition, retained a 
right to control the use and disposition of these 
lands, until by action of the officers of the pueb- 
lo, or other competent authority, they became 
vested in private proprietorship, and that right 
upon the cession passed to the United States, 
and could at any time thereafter be exei'cised by 
reserving parcels of the lands for public pur- 
poses. Parties taking possession of any of the 
municipal lands thus reserved held them at the 
pleasure of the government 

[See note at end of case.] 

2. Although an order of the president excepts 
and reserves from sale certain lands within the 
pueblo, using the language employed when a res- 
ervation of public lands is made, to which no ad- 
verse claim is asserted, yet the order is expressive 
of an intention to withdraw the lands from the 
ertntrol and disposition of the authorities of the 
pueblo, and will be enforced as effectual for that 
purpose. 

[Cited in U. S. v. Hare, Case No. 15,303.] 
[See note at end of case.] 

3. The title of the pueblo to its municipal lands 
was an imperfect one, requiring further action of 
the government before it could be turned into an 
indefeasible estate. The claim of the city had, 
therefore, to undergo judicial^investigation be- 
fore the board of land commissioners, and to de- 
pend for its validity in extent upon the determi- 
nation of the board and the tribunals of the Unit- 
ed States to which it could be carried. The 
claim of the city, having been thus investigated, 
was confirmed to four square leagues, subject to 
certain exceptions, among which were all such 
parcels of land as had been previous to that 
time "reserved or dedicated to public uses by the 
United States." The lands thus reserved in- 
clude Black Point, the premises in controversy in 
this case. 

[See note at end of case.] 

This was an action to recover the posses- 
sion of certain real property, situated at or 
near the place known as Black Point, or 
Point San Jose, in the city of San Erancisco. 
The plaintiff [Emil Grisar] claimed to be the 
owner in fee of the premises, deriving his 
title from the city of San Francisco by virtue 
of the ordinance of the common council for 
the settlement of land titles in the city, 
passed on the twentieth of June, 1855, com- 
monly known as the "Van Ness Ordinance," 
and the act of the legislature of the state 
ratifying and confirming the same. The de- 
fendant [Irwin McDowell] is an ofiicer in the 
army of the United States, commanding the 
department of the state of California, and as 
such officer, acting under the authority of 
the United States, entered upon and now 
holds possession of the premises as part of 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 6 Wall. (73 U. S.) 363.] 
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the public i)ropei:ty of the United- States re- 
served for military purposes. 

At the time the ordinance named was 
passed the city of San Francisco asserted 
title, as successor of a Mexican pueblo estab; 
lished and in existence on the acquisition of 
tlie countiy, to four square leagues of land, 
■embracing the site of the present city, and 
had presented her claim for the same tp the 
board of land commissioners created under 
the act of Mardi 3, 1851 [9 Stat 631], and .the 
board had confirmed the claim to a, portion 
of the land embracing the premises in ques- 
tion, and rejected her claim for the residue. 
Dissatisfied with the limitation of her claim, 
the" city had prosecuted an appeal from the 
decision of the board to the United States 
district court, and this appeal was then 
pending and ,undetermined. By the second 
section of the ordinance the city relinquished 
and granted, all the title and claim which 
she thus held to the land within, her cor- 
porate limits, as defined by the charter of 
1851, with certain exceptions, to ,the parties 
in the actual possession tliereof, by them- 
selves or tenants, on or before the first of 
January, 1855, provided such possession was . 
continued up to the time of the introduction 
of the ordinance into the common councillor 
if interrupted by an intruder -or trespasser,, 
had been or might be recovered by legal 
process. In March, 1858, the, legislature of 
the state ratified and confirmed this ordi- 
nance. The party through whom the plain- 
tiff traced his title was in such actual pos- 
session of the premises in controversy, both' 
at the time designated by the ordinance, 
and also on the passage of the confirmatory 
act of the legislature, and therefore acquired 
whatever right or title the city possessed;' 
and he improved and cultivated the prem- 
ises, and erected a building thereon, wbich 
was occupied by theplaintifiE as his residence. 
\7hen he ^Yas removed by the defendant On 
the other hand, the authorities of the United 
States, since 1850, -claimed the right to hold 
■j the premises as, lands set apart lor public- 
purposes. In Noyernber of that year Presi- 
dent Fillmore ordered- that they should be 
exempted and reserved from sale for such 
purposes; and in June of the following year 
notice of this order was communicated by 
the commissioner of the general land-office 
at Washington to the surveyor-general of the 
United States for California, and has ever 
since remained on file in his office. This or- 
der was afterward modified in some respects, 
and the land designated by means o'f a map 
with greater precision than was done in -the 
first instance, but it was never revoked, al- 
though actual possession of the entire por- 
tion was not taken until it became neces- 
sary for the protection of our commerce to 
have the fortifications of the harbor in- 
creased. The question presented was, there- 
fore,; between the title of -the city, as it ex- 
isted on the first of January, 1855, and the 
title of the United States. The case was 
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tried by "the court ^pon stipulation of :the 
parties without the intervention of a jury, 
at the June term, 1866. 

B. S. Brooks and Geo. E. Whitney, for' 
plaintiff. 
Delos Lake, Dist Atty., for defendant 

FIELD, Circuit Justice. It may be con- 
sidered as settled that a pueblo- of some kind 
existed at the site of the present city upon 
the acquisition of "the country by the United 
States on the seventh of July, 1846; that the 
pueblo possessed some claim to or interest' 
in lands to the extent of four' square leagues, 
measured off from the northern portion of 
the peninsula upon which the. city of San 
Francisco is situated; and that the city suc- 
ceeded to the claim and interest of the pue- 
blo.3 This has been frequently held by the 
courts of the state and by this court. And 
though the fact is not admitted in this case 
by the counsel of the government it is hot 
seriously controverted by them. We shall 
assume such to be the fact in the considera- 
tion of the case; it is upon the supposed ex- 
istence of such fact that the pretensioii of 
the plaintiff rests. 

It is difficult to state with precision the ex- 
act character of the title or interest which 
the pueblo possessed in its municipal lands. 
It is sufficient to say that the government 
undoubtedly retained a right to control the 
use land disposition of these lands, until by 
action of the officers of the pueblo, or other 
competent authority, they became vested in 
private proprietorship. Numerous grants to 
individuals ' within the limits of the four 
square leagues claimed were made by the 
governors of the department, some with and' 
some without the sanction of, or even con- 
sultation with, the authorities of the pueblo. 
If they could thus pass the title to private 
persohs, it would seem to be a reasonable 
inference that they could reserve from the 
disposition of those authorities such portions 
of the lands as might -be ■ required by the 
government for public purposes. And this 
is -the conclusion* expressed by this court in 
the opinion rendered when the pueblo case 
was decided. This power of control and 
disposition which existed with the former 
government passed upon -the cession of the 
couniiry, with all other public rights, to the 
United States, and could, at any time there- 
after, be exercised in furtherance of their 
policy or the execution of their laws. Who- 
ever took possession of any of the municipal 
lands over which the United States had thus 

'3 The term "pueblo" answers to that of the 
English word "town," in all its vagueness and 
all its precision. As the .'syord "town," in Eut 
glish, generally embraces every kind of popula- 
tion from the village to the inty,' and also, used 
specifically^ signifies a tbyrix "corporate and 
politic," jso the -word Vpueblo," in Spanish, 
M-nges from the hamlet to the city; but used 
emphatically, signifies a town "corporate and 
politic."— Dwinelle's Colonial History 6t San 
Francisco, p. 7. 
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exercised their power, held such lands at 
the pleasure of the government. This view 
meets and overthrows the pretension of the 
■plaintifC. 

Though the order of the president exempts 
and reserves the lands from sale, using the 
language employed when a reservation is 
made of public lands to which no adverse 
claim is asserted, and which, but for such 
reservation, would be open for sale and set- 
tlement, yet it Is as expressive of an inten- 
tion to withdraw them from the control and 
disposition of the authorities of the pueblo 
as if it had in terms so declared. 

There is another view of the title or in- 
terest of the pueblo to her municipal lands, 
which leads to the same conclusion. That 
title or interest, whatever it may have been, 
was an imperfect one; it was, in fact, only 
a restricted and qualified right to alienate 
portions of the lands in lots for building or 
cultivation, and to use the residue for com- 
mons, for pasture lands, or as a source of 
revenue or other public purposes; subject, 
however, in aU particulars, to the control 
of the government of the country. Further 
action of that government was therefore 
necessary before absolute ownership could 
be affirmed in the pueblo. And since the 
change of jurisdiction, this imperfect right 
of the city— the successor of the pueblo— to 
her lands, required recognition and action of 
the new government before it could be turn- 
ed into an indefeasible estate as known to 
our laws. The lands, too, had never been 
designated and measured off by the former 
government, and remained in this respect 
undefined upon the acquisition of the coun- 
try. The claim of the city had therefore to 
undergo judicial investigation before the 
board of land commissioners, created under 
the act of March 3, 1851, and to depend for 
its validity and extent upon the determina- 
tion of the board and of the tribunals of the 
United States to which it could be carried. 
The authorities of the city so regarded the 
claim, and by their direction it was present- 
ed to the board in July, 1852. In December, 
1854, the board confirmed the claim, as we 
have already stated, to a portion of the four 
square leagues, and rejected it for the resi- 
due. From the decision, an appeal was 
taken by the filing of a transcript of the 
proceedings and decision of the board with 
the clerk of the district court. The appeal 
was by statute for the benefit of the party 
against whom the decision was rendered— in 
this case of both parties— of the United 
States, which contested the entire claim, and 
of the city, which asserted a claim to a 
greater quantity than that confirmed; and 
both parties gave notice of their intention 
to prosecute the appeal. 

Subsequently, in February, 1857, the at- 
torney-general withdrew the appeal on the 
part of the United States, and in March fol- 
lowing, the district court, upon the stipula- 
tion of the district attorney, ordered that 



appeal to be dismissed, and gave leave to 
the city to proceed upon the decree of the 
board as upon a final decree. This leave 
was not accepted, and the case remained 
until September, 1864, in the district court 
upon the appeal of llie city. This appeal 
kept the whole issue open, the proceeding in 
the district court being in the nature of an 
original suit in which new evidence was ad- 
missible, and in which new positions could 
be assumed. U. S. v. Richie, 17 How. [58 
U. S.] 534; San Francisco v. U. S. [Case No. 
12,316], and Le Roy v. Wright [Id. 8,273]. 
On the first of July, 1864 [13 Stat. 332], con- 
gress passed the act "to expedite the settle- 
ment of titles to land in the state of Cali- 
fornia." By the fourth section of this act 
the district courts of California were au- 
thorized to transfer cases for the confirma- 
tion of claims to land under the act of March 
3, 1851, pending before them on appeal to 
the circuit court of the United States, when 
they affected the title to lands within the 
corporate limits of any city or town. Under 
this act the district court, in September, 1864, 
transferred the pueblo case to the circuit 
court, and in October following, the circuit 
court confirmed the claim of the city to four 
square leagues, subject to certain exceptions, 
among which were all such parcels of land 
as had been, previous to that time, "reserved 
or dedicated to public uses by the United 
States." The lands thus reserved from the 
confirmation include the premises in contro- 
versy In this case. The right asserted by the 
plaintiff' of course fell with the claim of the 
city, under which he held. The counsel of 
the plaintiff meets this conclusion by the fact 
that an appeal from the decision has been 
taken to the supreme court. This appeal he 
insists suspends the operation of the decree, 
and takes from it all efficacy as evidence of 
title. Such, undoubtedly, is the general ef- 
fect of an appeal in these land cases; that 
is to say, the decrees rendered therein will 
not support the title of the confirmees or 
those claiming under them, pending appeals 
therefrom, when by the judgment of the ap- 
pellate court the claim of the confirmee to 
the premises in controversy may be defeated. 
But such cannot be the effect of any judg- 
ment of the supreme court in the present 
case. That court can hear the case only 
upon the record, and can affirm or reverse 
or modify the decree only in those particulars 
in which error is alleged by the appellant 
And the city has not appealed; she does not 
seek a reversal of the decree which ex- 
cludes from confirmation to her the lands in 
controversy. The United States are the ap- 
pellants, and a judgment rendered in their 
favor could only have the effect of defeat- 
ing the entire claim of the city, or of restrict- 
ing its extent in a still greater degree. We 
say the city has not appealed. She applied 
at the October term for an allowance of an 
appeal from so much of the decree as in- 
cludes in the estimate of the quantity of 
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four square leagues confirmed, the parcels 
of land reserved or dedicated to public uses; 
in other words^ she asked an appeal not to 
obtain a reversal of the decree in that it ex- 
cluded the reserved lands from the con- 
firmation, but in that the decree did not give 
to her four square leagues after excluding 
them. The allowance was, however, refus- 
ed, and no action has since been taken by 
the city in the matter. It follows that the 
decree of the circuit court, as rendered, is 
conclusive upon fhe title of the plaintiff; it 
determines finally the validity of the reserva- 
tion of the United States; it adjudges that 
the title has been in them since the conquest, 
or at least since the date of the reservation 
they claimed in 1850. 

Judgment must therefore pass for the de- 
fendant. 

[NOTE. The plaintiff having carried the case 
to the supreme courts the judgment of the circuit 
court was there affirmed in an opinion by Mr. 
Justice Field, who held that the authority of the 
president of the United States to make reserva- 
tions of land is recognized in many acts of con- 
gress, and that from an early period in the history 
of the government it has been the practice of the 
president to order, from time to time, parcels of 
land belonging to the United States to be re- 
served from sale, and set apart for public uses. 
The purposes to be accomplished by the creation 
of pueblos did not require th^r possession of the 
fee. Their interest in the land was not an inde- 
feasible estate. The interest amounted to little 
more than a restricted and qualified right to 
alienate portions of the land to its inhabitants 
for building or cultivation, and to use the re- 
mainder for commons, for pasture lands^ or as a 
Bouree of revenue, or for other public purposes, 

[The proceeding in the district court, though 
called in the statute an appeal, was not in fact 
such. It was essentially an original suit, and 
the dismissal of the apneal on the part of the 
United States did not, therefore, bind it to the 
terms of the original decree. In the execution of 
its treaty obligations with' respect to property 
claimed under Mexican laws the government 
may adopt such modes of procedure as it may 
deem expedient. The act of congress of March 
8, 1866 [14 Stat. 4], specifically settled all ques- 
tion of controversy in respect to the titles of the 
lands in question. 6 Wall. (73 U. S.) 363.] 
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GRISWOLD V. CONNOLLY. 

[1 Woods, 193.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1871. 

Writ— Vjuciditt— Signature to. 

1. When a writ of venditioni exponas, issued 
from the circuit court, ran in the name of the 
president of the United States, bore teste of the 
chief justice of the United States, was under the 
seal of the court, but was not signed by the clerk, 
but by the deputy clerk in his own name, neither 
the writ nor the proceedings under it are void. 

2. The defect in the writ could only be taken 
advantage of in a ^rect, and not in a collateral 
proceeding. 

3. The fact that a good defense existed against 
a decree of condemnation, but which was not 
pleaded before decree, will not avoid the decree. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and'here reprinted by permission."] 
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Action at law. The parties waived a jury 
and submitted the cause to the court, both on 
the facts and law. 

Allen O. Story and Wm. Grant, for plain- 
tiff. 

L. Madison Day,.H. J. Leovy, and E. T. 
Merrick, for defendant 

WOODS, Chrciiit Judge. The plaintifE 
brings his action to establish his title to, and 
to recover possession of certain real estate 
in the city of New Orleans. It is shown that 
the plaintiff -was in possession of the prem- 
ises, claiming title prior to and up to May 6, 
1862. It is conceded that he ought to re- 
cover, unless" the evidence adduced by de- 
fendants shows that his title has been di» 
vested. To establish this, the defendant in- 
troduces a record of this court in the case of 
U. S. v. Confederate Rifle Factory [unre- 
ported], by which it appears that the proper- 
ty in question was condemned by the court 
on the 20th of May, 1864, as forfeited to the 
United States, and ordered to be sold by the 
marshal, which was done, and the property 
adjudicated to Ellen Christy. The deed of 
the marshal to her is in evidence, and deeds 
from Ellen Christy to John Hughes & Co., 
and from John Hughes & Co. to defendant 
ConnoUy. If the proceedings in the United 
States court, in the ease just mentioned, were 
operative to divest plaintiff's title, it is ad- 
mitted that defendant's title is good, and the 
finding and judgment of the- court should be 
for him. The only objections to the record in 
that case which were not passed upon in the 
ease of Bragg v. Lorio [Case No. 1,800], dc 
cided in this court during the present term, 
are: Tha.t .the venditioni exponas, which 
constituted the marshal's authority for the 
sale, was signed by F. B. Vinot, deputy derk, 
in his own name as such deputy, and not by 
the clerk. No other defect is alleged to exist 
in the writ It ran in the name of the presi- 
dent of thie United States; it bore -teste of 
the chief justice of the United States, and 
was under the seal of the court It emanated 
from the court and was returned to the court 
and the proceeds of the sale made under it 
were distributed by the court In my opinion, 
the signing of the vendi by the deputy clerk 
in his own name, and the want of the sig- 
nature of the clerk himself was an irregU' 
larity only, and did not avoid the writ and 
proceedings under it It was such an ir- 
regularity as could be taken advantage of 
only in a direct and not in a collateral pro- 
ceeding. This objection to the record must 
therefore be overruled. 

It is next objected to the record that the 
plaintiff Griswold, the owner of the property 
condemned under the name of the Conf eder- . 
ate Rifle Factory, took the oath of amnesty 
on the 15th of March, 1864, which was be- 
fore the decree of condemnation, and as it i& 
conceded he was not within any of the ex- 
ceptions in the proclamation of amnesty of 
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the president, dated the 8th of December, 
1863, therefore his property was relieved 
from confiscation. Unquestionably this would 
have been a good defense, if pleaded, to the 
decree of condemnation. Armstrong's Foun- 
dry, G Wall. [73 V, S.] 766; St Louis Street 
Foxmdry, Id, 769, But the record shows that 
this defense was not made. The court had 
jurisdiction of the subject matter, the oath 
of amnesty was taken by Griswold after the 
commencement of the proceeding, and the 
fact that a good defense existed which was 
not brought to the notice' of the court, did not 
oust the coux't of jurisdiction or avoid its pro- 
ceedings. This objection must also be over- 
ruled. 

As the only objections urged against the 
proceedings in the circuit court for the con- 
fiscation of the property in question are in- 
effectual to render the proceedings void, we 
must hold that plaintiff's title has been di- 
vested; that title is now in defendant as 
shown by the proof. The finding and judg- 
ment of the court must be for defendant. 



GRISWOLD (DO WELL v.). See Cases Nos. 
4,040 and 4,041. 



Case No. 5,834. 

GRISWOLD V. HILL. 

[1 Paine, 483.] i 

Circuit Court, D. New York. Sept Term, 1825. 

Judgment — Estkt — Pkior Death op Pasty. 

1. Where a party dies during term, the judg- 
ment may be entered in this court as of a day 
antecedent to Ms death. 

2. But there is this difference, in this respect, 
between its equity proceedings and those of the 
English court of chancery, that this court is 
open only during term, and a decree cannot be 
entered if the death occurred before the begin- 
ning of the term. 

3. Where an order for the dismissal of a bill 
was taken es parte, the complainant haying 
avowed his intention not to pursue the cause any- 
further; on a motion to vacate the order, on the 
ground that the defendant died before it was en- 
tered; held, that it was not distinguishable, in 
principle, from the case of death after argu- 
ment, but before judgment, and that the ordei 
might be entered antecedent to the death. 

Din equity. Suit by Daniel S. Griswold 
against Samuel Hill.] 

H. W, Warner, for complainant. 
H. D. Sedgwick and R. Sedgwick, for de- 
fendant 

THOMPSON, Circuit Justice. This is a 
motion to set aside an order entered in this 
cause on the 2d day of September, in this 
present term, dismissing the complainant's 
bill with costs. The motion is founded on 
an affidavit stating, that the defendant died 
before such order was entered. It now ap- 
pears that Hill died on the first day of this 

I PW-VW^ ' ■ ■ ■ i I ■ ■ I 

1 [Reported by Elijah Paine, Jr., Esq.] 



term. By the common law, the death of one 
of the parties before judgment, abates the 
suit. There can, therefore, be no doubt but 
that the order was irregularly entered, and 
must be set aside. But the question arises, 
whether the court may not direct the order 
to be entered as of the first day of the term, 
and thereby render it regular. I have no 
doubt, that when a party dies during the 
term, the com-t may, in many cases, direct 
the judgment to be entered as of a day an- 
tecedent to the death. This has frequently 
been done in the English chancery, and also 
in the com-t of chancery of this state. These 
com-ts are, however, always opeu, and may, 
and frequently do, make the judgment or 
decree relate back to a distant day. This 
court, both on the law and equily side, is 
open only during the term. But there is no 
reason why it shovdd not, whilst it is open, 
exercise the same power, as to entering its 
decrees, when a proper case is presented, as 
is done in the court of chancery in England. 
This is matter of practice in that court, 
and which governs the practice of this court, 
when not provided for by its own mles. See 
Rules Sup. Ct U. S. The cases where this 
practice has been adopted, have usually been, 
when the death of the party occurred after 
argument, and whilst the cause stood over 
for judgment Davies v. Davies, 9 Ves. 461; 
Campbell v. Mesier, 4 Johns. Ch. 342. The 
present case does not, in its circumstances, 
fall precisely within that rule, although ^-he 
i"eason and grounds upon which the practice 
Js founded, are equally applicable. The cause 
was not argued. The order was taken ex 
parte; the complainant having avowed his 
intention not to pursue the cause any fur- 
ther. I am, therefore, inclined to think the 
circumstances of this case would warrant the 
coiu:t in entering the order for the dismis- 
sion of the complainant's bill, as of the first 
day of the term. But it is not deemed ad- 
visable to adopt that course in the present 
instance. The defendant's counsel has pro- 
duced in court the letters of administration, 
and prayed that the administrators may be 
made defendants. To the granting of this 
application there can be no objection. 

The 31st section of the judiciary act of 
1789 [1 Stat 90] declai-es, "that where auy 
suit shall be depending in any court of the 
United States, and either of the parties shall 
die before final judgment, the executor or 
administrator of such deceased party, if the 
cause of action survived, shall have full pow- 
er to prosecute or defend any such suit or 
action." Under this act it has been decided 
in the supreme court of the United States, 
that the executor or administrator may come 
in voluntarily and instanter, and be made a 
party on motion, without a scire facias, and 
may proceed to trial immediately, if he 
pleases, if the cause is ready for trial; but 
may have a continuance if he wishes. This 
is according to the express provision of the 
statute, which declares, that the executor or 
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aaministrator "wlio shall become a party, shall, 
oa motion, tie entitled to a coiitintiance until 
the next term. But no such indulgence is 
allowed by the act to the opposite party, nor 
is it reasonable that it should be. His situa- 
tion Is not altered by the substitution of the 
representatives pf tlie decisased party. And 
it has accordingly been decided that the opr 
nosite party is not entitled to any delay. , It 
fs accordingly ordered, that tlie adininistra- 
tors be made parties, and no continuance 
laeing asked for, they Mve liberty to pro- 
ceed witliout a!elay. 
[See Case No. 5,835.] 



Case No. 5,835. 

GRISWOI/D T. HTTili. 

[1 Paine, 390.] i 

Circuit Court, D. New York. April Term, 18251 

Fractice in Equity— JExoeptions to Answer. 

. On exceptions to. an answer for impertinenee 
and scandal, courts of equity, give, the answer 
d liberal consideration, having rega.rd to the 
iSature of the case "as made by the bill; ' 

[In equity. Suit by Daniel S. fSriswold 
against Samuel Hill.] 

H. B. Sedgwick, for defendant 
H. W. "Warner, for complainant 

THOMPSON, Circuit Jjistlce. , [ ' This casg 
comes before the court on 'oibjections to^the 
master's report,! uppn exceptions taken to the 
defendant's answer. The general scope and 
object of the, complainant's bill was tq reyive 
a partnership, entered' ,into .between the ,p^ar- 
tie^, but which had! been dissolyed, and, the 
artides cancelled, , as is alleged in the ,bill, 
upon/ certain, terms ajid conditions tiierein 
set forth. The, bill alleges that the,partner- 
slilp had been formed a!t tiie particular, .desire 
and solicitation of the defendant, and,, with' 
reference, to 'certain exclusive. priYileg,es,, 
which the complainant had., applied, for and 
^pected to' obtain from tlie Chilian, anil other 
Soutii-Amerjcan government", and, that the 
partnership would, no^ have been entered into 
biit upon the expectation that, such exclusive 
privileges' would' have been obtained. That 
considerable delays and difficulties- occurred 
to discoiirage and embarrass the complainant 
in. his application; that the' defendant wish- 
ing to leave Chili, and appreliending, that the 
application would hot succeed, ^became Tin- 
ea!sy, and requested that the, arJ?cl'es of part- 
nership miglit„be cancelled; and that the 
complainant, cbnsid.erinig the prospect of ob- 
taining the priyileg'e nearly desperate, lie at 
tlie' urgent desiire, and! solicitation of the de- 
fendant coiisented to treat the same as hope- 
less, ahd to cancel the articles upon ' certain^ 
tiei'ms and coiidi^ions, verbally agreed oil'; 
one of which' was, ttiat^if the contemplate^ 
gcanhoT exiilusive privilege should be allow-^ 
ed by the Chilian government, so that ^the 

1 [Reported by Elijah Paine, Jr., Esq.] 
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said partnersiiip iiiight go into effect a^ 
origiiially iiitehded,' the complainant rdight, 
at his electio;n, have the partnership agree- 
nient reVivedl lAnd the compla:inant avers, 
that the articles of agreement were cancelled 
upon the express, conditions stated in the 
bill, and not otherwise^ 

The first exception taken to the answer, 
and which was allowed by the master, re^ 
la!ted to' the reasons for cancelling the arti- 
cles of partnership. The defendant admits, 
as stated in the bill, that he considered the > 
prospect of obtalining the contemplated privi- 
lege as nearly desperalte, and thalt he believes 
the complaiiiant so considered it; arid 'that 
this was' one reason why hfe b'eca'me extreme- 
ly desiirous of cancelling th'e a;rticles; but 
also states, that another and stronger reason 
operated on his mind; which was "that he 
hald become entirely convinced thiat sCny con- 
nexion in business ^ith the complainant 
would be in' a high degree inexpedient and 
tinsafe;" The exception' is taken to the ad- 
ditional reason here assigned for cancelling 
the articles of partnership. This" esceptioni 
was' allowed by the master as both imp6rti- 
neht arid scandallousl But the exception can-^ 
not in the opinion of the court be susta;ined 
oh either ground. ' The answer does hot in 
this respect' go'entirely out ot the bill, and 
state what is altogether irrelevant to the 
case made by the bill. The complainant had 
alleged that the 'partnership' had been entered 
into at the particular desire 'and solicitation 
of the defendant and is' fairly to be under- 
stood as asserting^ that the oiily reason why 
it did' not go into* operation, was the falilure 
in procuring from the Chilian government 
the exclusive privilege contemplated. The 
answer might not probably have been ex- 
cepted to for insufficiency, if it had omitted 
to sta,te the matter excepted to. But courts 
of equity on' this point of matter iirrelevant 
always give the answer a liberal considera- 
tion, having regard to' the nature of the case 
as made by the bill; and if there was any 
other reason which operated with the de* 
fen'dant to wish a' dissolution of the partner- 
ship, than' that which is assigned in the bill, 
it was' not altogether irrelevant for him to 
': set it fortb, unless' such matter may be con- 
sidered" exceptionable as being scandalous. 
But the' present case cannot be so viewed* 
It seemed to be considered on the argument, 
that the answer represented the' coinplainant 
as a person of such cha^racter, that it was' un- 
' safe and inexpedient to have any intercourse 
whatever with him. But such is not the 
import of the answer; but only that he con- 
sidered it unsafe and inexpedient to have 
any connexion with him in business— that is, 
to continue and carry into operation the 
pa:rtnership which had been entered into. 
It would be too rigid and illiberal a con- 
struction of this answer to charge the de- 
fehdant with intending to avail himself of 
I it as a vehicle of scandal/ and thereby to 
' excite prejudice against the cause of the com- 
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plainant. There Is nothing in this part of 
the answer to warrant an inference that the 
defendant was governed by any desire wan- 
tonly to injure the character or hurt the feel- 
ings of the complainant. 

The second exception allowed by the master 
cannot be sustained, for the reasons which 
have been offered in relation to the first. The 
bill alleges that the articles of partnership 
were cancelled upon the express conditions 
stated in the bill, and not otherwise. The 
answer denies this allegation, and goes on to 
set out other conditions required, and upon 
which the articles were cancelled. This 
would seem to follow very naturally, if not 
necessarily, from the allegation in the bill, 
where the complainant alleges that the part- 
nership was dissolved solely because the 
Chilian government would not grant the con- 
templated privilege. It was not irrelevant 
for the defendant to deny that this was the 
only reason, and to state what other induce- 
ments entered into the transaction; and he 
accordingly states, "that the complainant re- 
quired as a condition precedent to cancelling 
the articles of partnership, that the defendant 
should give him a certificate in favour of his 
character," which forms the exceptionable 
matter. This was certainly not entirely for- 
eign to the subject matter of the biU. He 
was called upon to confess or deny, whether 
the articles were cancelled upon the terms 
and conditions alleged in the bill, and not 
otherwise; and if other conditions than those 
stated in the bill were made and required, the 
defendant could not simply confess or deny 
the allegation, or give a full answer, without 
stating what other condition, if any, entered 
into the consideration for cancelling these ar- 
ticles; and if such answer implies any thing 
unfavourable to the character of the complain- 
ant, it has been called for by the allegation 
in the bHi, and cannot now be made matter 
of objection on his part. 

The next exception allowed by the master, 
is too unimportant to require much considera- 
tion; but the part of the answer embraced in 
this exception cannot be considered as entire- 
ly foreign to the case made by the bill. One 
object of the bill was to obtain an injunction 
to stay the proceedings at law upon, a bill of 
exchange drawn by the complainant upon D. 
S. Dunham in favour of the defendant, at the 
time the articles of partnership were cancel- 
led; and the bill alleges, that in ease the part- 
nership was revived, the complainant consid- 
ered he was only to be charged with one half 
the amount of the bill. There having been 
some delay in commencing a suit upon this 
bin of exchange, might afford an inference 
that it was connected with the- partnership 
business, which the defendant had fuUy and 
explicitly denied; and to account for the de- 
lay, the answer, after stating the time when 
the bill of exchange was protested for non- 
acceptance and non-payment, and notice 
thereof given to the complainant, alleges 



"that the defendant thereupon apprehended, 
that the recovery thereof was hopeless, but 
the sudden death of D. Dunham, (who was 
the father-in-law of the complainant,) who 
died intestate, having, as the defendant sup- 
posed, caused a favourable change in the 
pecuniary circumstances of the complainant," 
a suit was commenced about a year after 
the prospect, and this is the part of the 
answer embraced by the exception. But 
the answer cannot in this respect be reject- 
ed as altogether impertinent; it serves to 
rebut an inference in support of a dh:ect alle- 
gation in the biU, that the bill of exchange 
was connected with the partnership concern, 
and it certainly is not scandalous to any very 
aggravated extent when taken altogether, for 
although it insinuates that the pecuniary sit- 
uation of the complainant had been question- 
able, yet that it had been restored by the ex- 
pectation or receipt of property from the es- 
tate of his father-in-law. 

The last exception allowed has less plausi- 
bility to sustain it than either of the former. 
The bill, as has been already noticed, alleges, 
that it was at the election- of the complain- 
ant to revive the partnership, if he should 
think proper, in the event of his obtaining 
from the Chilian government the exclusive 
privilege contemplated, and as the evidence 
of his having made such -election. The com- 
plainant alleges, that he had written a letter 
to the defendant to that effect. The answer 
to this allegation, so far as it is excepted to, 
states, "that the defendant does not believe 
tliat the letter was written or transmitted 
with any intent or view to the formation or 
renewal of a connexion in business between 
the complainant and defendant The com- 
plainant having, as the defendant believes, 
neither funds nor credit to enable him to take 
part in such a concern." If this offer to re- 
vive the partnership was merely colourable, 
and not made with any real intention of car- 
rying it into effect, it was competent for the 
defendant to allege and prove it Such an 
offer could impose on the defendant no legal 
or equitable obligation to renew the partner- 
ship. The complainant had alleged his right 
to revive the partnership, and that in such 
event only one half the amount of the bill of 
exchange was to be chai-ged to him, and if 
the defendant refused to renew the partner- 
ship on being duly required so to do, it might 
afford some equitable grounds for exonera- 
ting the coihplainant from "the payment of 
any more than one-half the bill of exchange 
then in suit The defendant had therefore a 
right to set up, that this letter was not writ- 
ten in good faith, and with a real intention of 
renewing the partnership, but to evade pay- 
ment in part of his biU of exchange. The 
report of the master, therefore, so far as the 
same allows any exceptions taken to the an- 
swer, must be set aside, and all the exceptions 
disallowed. 

[See Case No. 5,834.] 
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Case No. 5,836. 

GRISWOLD et al. ads. HILL. 

[2 Paine, 492.] i 
Circuit Court, D. New Tork-2 

Action oit Judgment — Effect — Detention op 
Debtor in Paisoir— Suspension op Judg-, ; 
MENT Lien— DiscnARGE. 

1. The bringing an action on a judgment of 
this court, and recovering and perfecting judg- 
ment thereon in another court, is no satisfaction 
of the first judgment. 

2. So long as the body of the debtor is de- 
tained in prison, the creditor cannot resort to the 
property of the debtor, and the judgment will 
not be considered a lien as against other cred- 
itors. 

3. The lien of the judgment is suspended dur- 
ing the imprisonment on the ca. sa,; so that a 
Judgment obtained by another creditor during 
that time, gains a priority of lien on the debt- 
or's property; or the debtor may sell the prop- 
erty and give to the purchaser a title discharged 
of the incumbrance of the judgment. 

4. Discharge of the debtor from imprisonment, 
without the consent and against the will of the 
plaintiff, under a state law, reserving to the 
creditor certain rights as to future acquired 
property, will not operate as a satisfaction of 
the judgment. '■ , 

5. Where an action is brought on a judgment 
of this court, and judgment recovered thereon 
in another court, if the plaintiff be entitled to 
continue in force his judgment in the latter 

■ court, and enforce payment thereon, against the 
future acquired property of the defendant, satis- 
faqtion of the judgment of this court, which is 
the foundation of the second judgment, will not 
be entered of lecord. 

[In equiiy. Suit by Samuel Hill against 
Daniel S. Griswold and David R. Dunham.] 

THOMPSON, Circuit Justice. This is an 
application for an order that satisfaction of 
the judgment recovered in this case be en- 
tered of record. The motion Is made in be- 
half of John B. Miller, who is represented as 
proceeding in the court of chancery of this 
state to foreclose a mortgage on the real es- 
tate of Daniel S. Griswold; and stating, by, 
affidavits, as the grounds upon which the 
application ig made, that Henry D. Sedg- 
wick, administrator of Samuel Hill, had 
brought an action in the court of common 
pleas for the city and cbunty of New York, 
upon the judgment recovered in this court, 
and had obtained a judgment thereinj and 
had issued executions against the bodies of 
the above-named defendants, upon which 
they had been arrested and imprisoned, un- 
til discharged from imprisonment, under an 
act of the legislature of this state, entitled 
"An act to abolish imprisonment for debt in 
<;ertain cases," passed 7th of April, 1819; aud 
it is contended, on the part of Miller, that 
this arrest and imprisonment of the defend- 
ants is, in judgment of law, a satisfaction 
of the judgment in this court, and that the 
same ought to be vacated of record. 

The two questions that seem to arise are: 

1 [Reported bj Elijah Paine, Jr., Esq.] 

2 [The date is not given. 2 Paine comprises 
cases from 1827 to 1840, inclusive.] . 



1st. Whether the, judgment recovered in the 
court of common pleas is a satisfaction of 
the judgment in this court; and if not, then, 
2d. Whether the arrest and imprisonment of 
the bodies of the defendants, on the judg- 
ment in the common pleas, Js to be consid- 
ered a satisfaction of the judgment in this 
court 

The first question admits of no doubt 
These judgments are debts of the same de- 
gree, and the latter cannot be considered an 
extinguishment of the former. This is a 
point too well settled to be now called in 
question. The case of Mumford v. Stocker, 
1 Cow. 178, in the supreme court of this 
state, is in point, as applied to the question 
now before the court It is there held that 
bringing debt on a judgment, and recovering 
and perfecting judgment thereon in another 
court is no satisfaction of the first and 
would not warrant the entry of satisfaction 
of the former judgment until the latter was 
in fact satisfied; 3 and there is no pretence 

3 In an action on a judgment against several, 
the imprisonmeht of one of the defendants, on 
an. execution issued on such judgment, is as to 
him, a satisfaction of the .debt, so long as it con- 
tinues, and a defence against any ulterior pro- 
ceedings so far as he is concerned; and is fatal 
to a joint action against all the defendants. 
Chapman v. Hatt, 11 Wend. fH; Cooper v. Biga- 
low, 1 Cow. 56; Stewart v. McGuine, Id. 99; Os- 
terhout v. Roberts, 8 Cow. 4:3; Sunderland v. 
Lodfer, 5. Wend. 58; Jackson v, Benedict, 13 
Johns. 534. A satisfaction-piece is not a record; 
until entered on the roll it does not partake of 
the nature of a record, nor does the statutory 
provision on the subject directing the mode of 
its , ackno\vledgment give it, that .character or 
effect Lownds v. Remsen, [ 7 Wend. 35. An 
entry of satisfaction on the docket of judgment 
is, not equivalent to an entry on the roll. Id. 
Aii entry on the roll will not be presumed, al- 
though a satisfaction-piece be filed, where it is 
manifest, if done, it would on application be set 
aside for fraud. Id. Where, on an execution in 
ah action of debt on judgment, sufiBcient is 
levied tp satisfy the original judgment, the plain- 
tiff must apply the money levied in satisfaction 
of such judgment, although there be not enough 
to discharge the costs as well as the debt re- 
covered by the second judgment. Harvey v. 
Wood, 5 Wend. 221, Where A. has a judgment 
against B. which he sets off in a suit subse- 
quently brought by 3. against him, and a bal- 
ance is certified in favor of .4.., for which he 
takes judgment in the second suit, such set-off , is 
an extinguishment of the first judgment only to 
an amount equal to that set-off to balance the de- 
mand of B. in the second suit, and for the residue 
A. may issue an execution on the first judgment. 
Doty V. Russell, Id. 129. The imprisonment of 
a defendant on a justice's execution is a satis- 
faction of the judgment while the imprisonment 
continues; and may be pleaded in bar to an ac- 
tion on a bond given by the defendant and a 
surety to stay the execution for ninety days. 
Sunderland v. Loder, Id. 58. Where an execu- 
tion has been levied upon the property of a de- 
fendant, and the levy subsequently abandoned 
by his request and for his benefit this will not 
amount to a satisfaction of the judgment Os- 
trander v. Walter, 2 Hill, 329. See Hoyt v. 
Hudson, 12 Johns. 208; Ontario Bank v. Hal- 
lett, 8 Cow. 192. A levy on sufficient personal 
property to satisfy a judgment, though the ex- 
ecution be returned unsatisfied by the direction 
of the plaintiff, or the assignee of the judgment 
extinguishes the judgment; and a sale of land 
Tmder a- subsequent execution thereon iS void, 



GRISWOLD (Case No. 5,836) 



[11 Fed'. Cas, page 64] 



that the judgment in this court has been 
paid or in any manner satisfied, unless the 
arrest and imprisonment of the defendants 
is, in judgment of law, a satisfaction. 

2. Under the second question, it has been 
contended that taking out a capias ad satis- 
faciendum, was a selection of remedies, and 
the arrest and imprisonment of the bodies of 
the defendants amounted to an absolute dis- 
charge of the judgment, so far, at all events, 
as it might operate as a lien upon the prop- 
erty. It is to be observed that the defend- 
ants were not discharged from the arrest 
and imprisonment under the execution by 
the consent of the plaintiff. Whatever was 
done was the act of the law. None of the 
cases, therefore, to be found in the books, 
which go to show that where a prisoner in 
execution is discharged by the consent of the 
creditor, on giving other security to satisfy 
the judgment, and such security failing, the 
judgment cannot be again set up. 1 Tenn. 
557; 4 Burrows, 2482; Amb. 79; Hob. 59,— 
apply to the present case. It cannot surely 
be pretended, that as soon as the defendant 
is arrested upon a ca. sa., satisfaction of the 
judgment on record may be claimed as mat- 
ter of right This would be taking away the 
very foundation and authority upon which 
the body was held as satisfg,ction. At law, 

especially if the purchaser at the sale be not 
a bona fide purchaser. Jackson v. Bowen, 7 
Cow. 13. A levy on personal proper^ sufB- 
cient to satisfy a fi. fa., is an extinguishment 
of the judgment on which it issued. Ex parte 
Lawrence, 4 Cow. 417. The judgment, there- 
fore, ceases to be a lien on real estate, and the 
judgment-creditor has no right as such to re- 
deem under the act (Laws 43d Sess. c. 184, § 
3). Id. If a debtor, for the benefit of all his 
creditors, gives to trustees a bond for the amount 
of all his debts, on ^-hich a judgment is re^ 
covered, and he afterward gives a note to an 
individual creditor for the amount of his sepa- 
rate debt, such note will be satisfied by such 
creditor's discharging the debtor from execu- 
tion on the judgment issued at the request of 
the creditor, and the assent of the trustees to 
the discharge will be implied. Furman v. Has- 
kin, 2 Caines, 369. Where a judgment is set 
off on trial, and allowed against a still larger 
claim, and judgment is entered in the second 
action, the judgment so set off is satisfied, and 
the court will discharge a party imprisoned 
thereon, and order the entry of satisfaction; but 
this cannot be done where a case is made, and 
a motion for new trial is pending in the second 
cause. Schroeppel v. Jewell, 1 Cow. 208. 

Bringing debt upon a judgment, and recov- 
ering and perfecting a judgment thereon in an- 
other court, is no satisfaction of the first. Mum- 
ford V. Stocker, 1 Cow. 178. The second judg- 
ment must be satisfied in fact, to warrant a 
motion for entry of satisfaction upon the record 
in the first. Id. Adjudged that the attorney 
of the plaintiff in record has no such power. 
Jackson v. Barllett, 8 Johns. 281. S. assigned 
a certain debt or fund to P. in trust, to pay cer- 
tain creditors, among whom was G., a judgment- 
creditor; and S. having been surrendered into 
the custody of the sheriff by his bail, G. con- 
sented to his discharge from prison. In a bill 
in chancery, filed by certain creditors of S., 
against him and others, among whom was G^ 
it was alleged that G. had taken S. in execution 
and discharged him on taking the assignment; 
and G., in his answer, stated the manner of 
the discharge, and that he had not been paid, 



so long as the body is detained in prison, 
the creditor cannot resort to the property of 
the debtor, and the judgment will not be 
considered a lien as against other creditoi-s. 
But in an application like the present, this 
court cannot order a modified satisfaction; 
that is, it cannot direct the judgment to be 
satisfied and vacated as to one purpose and 
continued in force as to another. Satisfac- 
tion, if entered at all on record, must be en- 
tire, and discharge the judgment as to all 
purposes. Whenever a question arises in 
the course of a suit between parties touching 
the priority of lien, or the legal operation of 
a discharge like the present, the court can 
give to It the proper and legal effect, so as to 
preserve the rights of all parties; but this 
cannot be done in summary proceedings like 
the present. The judgment-creditor ought, 
therefore, to have been made a party to the 
proceedings in chancery; and the question 
then decided how far the judgment was to 
be considered as discharged. Satisfaction 
of the judgment entered of record in this 
court might be considered as satisfaction of 
the judgment in the common pleas, which is 
founded upon the judgment here; and if so, 
would take away all remedy hereafter upon 
that judgment, which is secured to the plain- 
tifie by the act of the legislature of this state 

and insisted also on the assignment* It was 
held, that the allegation in the bill, as to the 
discharge not being true, and the discharge from 
prison, on the surrender, being no satisfaction of 
the debt, and G. not being bound to make an 
election between the judgment and the assign- 
ment, the bill, as against him, ought to be dis- 
missed, with costs. Codwise v. Gelston, 10 
Johns, 507. And where G. presented his petition 
to the chancellor, praying that he might be 
paid the amount of his judgment out of the 
moneys arising from the sale of the real estates 
of S., on which the -judgment was a lien; it was 
held, that he was entitled to the benefit of the 
fund, and to a priority of satisfaction before the 
general creditors of S. Id. Where a ca. ss. 
against a sheriff was delivered to a coroner, who 
being indebted to the sheriff, gave him a receipt 
in full for the debt and costs in the ca. sa., and 
engaged to settle the amount with the plaintiff, 
and failed to do so; it was held, that admitting 
the coroner was authorized to receive the debt 
in money on the ca. sa., yet it must be an actual 
and absolute payment of so much cash to him 
for the plaintiff: and that the agreement be- 
tween the sheriff auu coroner was no payment 
or satisfaction of the debt. Codwise v. Field, 9 
Johns. 263, Where the plaintiff resided in a 
foreign country, and the defendant, in 1810, 
produced affidavits to show that the judgment 
which was obtained in 1803, was satisfied, a 
rule to show cause why a satisfaction should 
not be entered upon the record was granted, 
which was directed to be served by delivering 
a copy to the attorney of the plaintiff on record, 
and putting up another copy in the clerk's office. 
Lee V. Brown, 6 .Johns, 132. Where an execu- 
tion has been issued for the penalty of a bond, 
the court will, on payment of the condition, in- 
terest and costs, set aside the execution, and 
order satisfaction to be entered on the record; 
although the bond was given to secure a debt 
larger than the penalty, and there were other 
sums due from the defendant to the plaintiff. 
Bergen v. Boerum, 2 Caines, 256. The prin- 
ciple recognized in that case goes to the extent 
of saying the defendant is discharged. Ontario 
Bank v. Hallett, 8 Cow, 192. But a levy on suffi- 
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under which the defendants were discharged 
from imprisonment. Nothing ought to be 
done here which would in any manner preju- 
dice the right of the parties under that judg- 
ment 

The light in which a discharge from im- 
prisonment, like the present case, is consid- 
ered in this state, appears from the case of 
Jackson v, Benedict, 13 Johns. 533, where it 
is held that the lien of the judgment is sus- 
pended during the imprisonment on the ca. 
&a., so that a judgment obtained -by another 
creditor during that time gains a priority of 
lien on the debtor's property: or. that the 
debtor might sell his property and give to 
the purchaser a title discharged of the incum- 
brance of the judgment. That the taking of 
the body is a discharge of the judgment, ex- 
cept in the cases provided for by the statute. 
But it Is said this court will not notice the 
state law on this subject, but will give to 
this discharge the effect it would have l)y the 
common law. This is not correct to the ex- 
tent It has been urged; the common law 
knows of no such discharges; and if the 
debtor is discharged from imprisonment 
against the will and consent of the creditor 
under a state law, reserving to him certain 
rights as to futm'e acquired px'operty, it would 
be going great lengths in this court to con- 

cient property to satisfy a judgment and a re- 
lease of the property, will not operate to release 
the debtor where he procures the release by his 
own act; as by pretending that the property is 
owned by others. Id. A levy, in virtue of an 
execution upon a judgment obtained as a col- 
lateral security for another judgment, is not a 
collateral satisfaction of the latter. Id. A 
plaintiff, who has several remedies, may pursue 
them all until actual satisfaction. Id. The levy 
on sufficient property upon the collateral secur- 
ity, may protect the surety against further lia- 
bility; but it is no payment of the original debt; 
nor is it a sufficient answer to allege that the 
plaintiffs might have obtained satisfaction after 
a levy upon the surety's goods, or made the sher^ 
iff liable for not doing so. Id. On the collateral 
security, the plaintiffs might proceed at their 
election; but were not obliged to hazard litiga- 
tion for the benefit of the original debtors. Id. 
A discharge of the debtor from arrest on execu- 
tion, extinguishes the judgment. Lathrop v. 
Briggs, 8 Cow. 171. 

If a judgment-creditor has received satisfac- 
tion of a judgment, but refuses to acknowledge 
satisfaction, the court, on motion of the debtor, 
will grant an order for the purpose with costs. 
Briggs V. Thomson, 20 Johns. 294. Several in- 
struments in writing and under seal, passing 
between parties at the same time, shall be taken 
as parts of the same transaction, and make to- 
gether but one instrument.' Thus, where a de- 
fendant was, after a judgment, surrendered by 
his bail, but not charged in" execution, and wish- 
ed to visit his family; and the plaintiff consent- 
ed, and acknowledged payment of the judgment, 
under hand and seal, taking a bond from the 
defendant, of the same date with the discharge, 
for his return, reciting the surrender and the 
agreement that he might visit his family, &c.; 
held, that the two papers should be considered 
together as one instrument, and were not evir 
dence at all under a plea of payment. Raymond 
V. Wheeler, 9 Cow. 296. Case lies against the 
plaintiff and defendant in a judgment for fraud- 
ulently setting up the judgment as unsatisfied, 
when in fact it is paid, causing an execution to 
be issued thereon, and a sale to be had of land 
llFED.CAS. — 5 



sider it a voluntary discharge of the person, 
and an entire satisfaction of the judgment. 
The common pleas ought not to discharge tbo 
judgment obtained In that court; this would 
be in the face of the statute, which declares 
that the judgment shall remain valid and 
effectual against any estate which the debtor 
so discharged might thereafter obtain. And 
to 'order satisfaction to be' entered of the 
judgment in this court, which is the founda- 
tion of the judgment in the common pleas,- 
and still leave that judgment unsatisfied, 
would present an incongruity not called for, 
or to be tolerated. From anything that ap- 
pears in the affidavits before the court, the 
land covered by the mortgage is now liable 
to be sold under the judgment in the common 
pleas. It is not stated where the land lies, 
or when the title to It was acquired by Gris- 
wold. It may have been so acquired since 
his discharge from imprisonment, and may 
lie within the reach of an execution on the 
common pleas judgment, according to the 
provisions of the sixth section of the act un- 
der whidi he was discharged. This would,, 
of itself, be suflScient to deny the present 
motion. But I do not rest the decision upon 
•so narrow a ground, as the real facts In the 
case may be otherwise; but deny the motion 
upon' more general grounds. That the judg- 

on which the, judgment when in force was a. 
lien, where such land, subsequent to the judg- 
ment, was conveyed by the defendant and passed, 
into the hands of a third person. Swan v. Sad- 
dlemire, 8 Wend. 676. It is not necessary ini 
such action that actual specific damage shouldl 
be shown; i± it appear that the unlawful acts 
of the defendant occasioned trouble, inconveni- 
ence, or exi>ense to the plaintiff, the action is 
sustained. Id. Where the plaintiff in such ac- 
tion deirives his title from one of the defendants, 
the defendants are not allowed to allege that no 
interest in the land was conveyed to the plain- 
tiff by the deed under which he claims; nor can 
they avail themselves of a variance between lie 
judgment and execution. Id. It seems that an 
execution issued upon a judgment "which has 
been paid and satisfied is absolutely void, and 
not merely voidable, and that a purchaser under 
such* execution acquires no title. Id. It was 
held, that trespass would lie against a party 
or magistrate, who should wantonly and inten- 
tionally take out, or issue process, upon a paid 
judgment; that the justice in such a case would 
have no jurisdiction of the process; that an ex- 
ecution upon a paid judgment was not a regular 
process. McGuinty v. Herrick, 5 Wend, 243. A 
justice who issued a second execution, after the 
first was satisfied, was held to be a trespasser^ 
though the second execution was issued through 
the false representation of the plaintiff that tho 
first was lost. Lewis v. Palmer, 6 Wend. 308. 
It seems that an execution issued upon a ludg- 
ment which has been satisfied is. absolutely void, 
so that a purchaser under it acquires no title. 
Swan V. Saddlemire, 8 Wend. 6S1; Woodcock 
v. Bennet, 1 Cow. 711; 1 Johns. Ch. 154; 15 
Johns. 443; 16 Johns. 571; IS Johns. 441; Jack- 
son V. Cadwell, 1 Cow. 622; Jackson v. Ander- 
son, 4 Wend. 474, When defendant pays money 
into court, but the sum is found to be less than 
was then due, the verdict and judgment should 
be for the whole of plaintiff's demand, and the 
defendant would have the benefit of an endorse- 
ment on the execution to' the extent of the pay- 
ment; but if the sum paid be found equal to the 
amount due,- verdict should be for defendant- 
Dakin v. Danning, 7 HiU, 30. 
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ment In the common pleas was not an extin- 
guishment of the Judgment in this court; 
that the discharge from imprisonment under 
the ca. sa. being without the consent, and 
against the will of the plaintiff, and accord- 
ing to the provisions of the state law, did not 
operate as a satisfaction of the judgment like 
a voluntary discharge; and that so long as 
the plaintiff may be entitled to continue in 
force his judgment in the common pleas, and 
enforce payment thereof against the future 
acquired property of the defendants, satisfac- 
tion of the judgment in this court, which is 
the foundation on which that judgment rests, 
ought not to be entered of record. Motion 
denied with costs. 
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GRISWOLD et ai. v. LAWBENCfi. 
[1 Blatchf. 599.31 

Circuit Court, S. D. New York. Oct. Term, 

1850. 

Customs Duties — Appraisement at Time akd 
Place of Expoktatiox— Patmest 

UXDEK PkOTEST. 

1. "Where goods are imported from the coun- 
try of their production, they must, under section" 
16 of the act of August 30, 1842 (5 Stat. 563), 
for the purpose of fixing their dutiable valne, be 
appraised at their market value in that country 
at the time of their purchase. 

2. Where the importer claimed that certain 
goods should be appraised at their value abroad 
at the time of their purchase, and the collector 
directed them to be appraised at their value at 
the time of their exportation, they having risen 
in value in the meantime, and the importer, 
for the purpose of obtaining possession of the 
goods, and of avoiding the penalty imposed by 
section 8 of the act of July 30, 1846 (9 Stat, 
43), for an excess by 10 per cent, in the a.-p- 
praised value over the value in the entry, added 
to the cost of the goods a sum which made their 
value equal to their value abroad at the time 
of their exportation, and paid duties on that 
value under protest: Held, that the payment of 
the duties was not voluntary. 

This was an action brought by the plain- 
tiffs [Nathaniel L. and George GrisWold] 
against the defendant [Cornelius W. Law- 
rence], collector of the port of New-York, to 
recover back an excess of duties paid upon 
sugars imported from Manilla in the island of 
Luzon into that port. The sugars were pur- 
chased at Manilla in February and March, 
1847; but their shipment "was delayed, in 
consequence of the vessel sent out for the 
cargo having become disabled by stress of 
weather, till the month of August in that 
year. The sugars were the production of the 
island from which they were shipped to this 
country. Th*e collector, under instructions 
from the secretary of the treasury, had di- 
rected all goods and merchandize, whether 
shipped from tlie country of production or 
manufacture, or from a country other than 
that of production or manufacture, to be ap- 
praised according to their market value in 

"i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



the principal markets of the country, as the 
case might be, at the time of the exporta- 
tion. The goods had risen in value in the 
market at Manilla between the times of the 
purchases and the time of shipment, and the 
plaintiffs, at the time of the entry, to avoid 
the penalty imposed by section 8 of the act 
of July 30, 1846 (9 Stat. 43), where the ap- 
praised value exceeds by 10 per cent, the 
value in the entry, added to the cost of the 
purchases as given in the invoice, a sum 
which, in the aggregate, made the value of 
the goods equal to their market value at 
Manilla at the time of their exportation, and 
paid the duties on the same. The addition 
was made and the duties were paid under 
protest, and to avoid the penalty aforesaid, 
the plaintiffs claiming that, according to law, 
they were bound to pay duties only upon the 
market value of the goods at Manilla at the 
times of the purchases. This action was 
then brought At the trial a verdict was 
taken for the plaintiffs, subject to the opinion 
of the court on a case to be made. 

Daniel Lord, for plaintiffs. 

J. Prescott Hall, Dist Atty., for defendant. 

NELSON, Circuit Justice. The question 
presented in this case involves the true con- 
struction of the sixteenth section of the act 
of August 30, 1842 (5 Stat. 563). The sec- 
tion provides, that the collector shall "cause 
the actual market value or wholesale price" 
of the goods, "at the time when purchased. 
In the principal markets of the country from 
which the same shall have been imported in- 
to the United States, &c., to be appraised, 
estimated, and ascertained, and to such value 
or price shall be added all costs and charges, 
&c.: provided, that in aU cases where goods, 
&c., shall have been imported into the United 
States from a country in which the same have 
not been manufactured or produced, the for- 
eign value shall be appraised and estimated 
according to the current market value or 
wholesale price of similar articles at the prin- 
cipal markets of the country of production or 
manufacture, at the period of the exportation 
of said goods, &c., to the United States." 

The above extract contains the material 
parts of the section upon which the question 
depends; and we must say, that if a differ- 
ent opinion had not been expressed elsewhere, 
of deserved respect, we could not have en- 
tertained a doubt upon the true construction 
to be given to the law. The language is clear 
and explicit, and the whole section is obvious- 
ly drawn with studied care and caution. 

The enacting clause provides that, in all 
cases of goods imported into the United 
States liable to duties, they shall be apprais- 
ed according to the market value at the time 
of purchase in the principal markets of the 
country from which they have been imported; 
and it is made the special duty of the ap- 
praisers, by all reasonable ways and means 
in their power, to ascertain the trae market 
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value, (any invoice or affidavit to the con- 
trary,) of tlie goods at tbe time when pur- 
chased; and then follows the exception, that 
in all cases where the goods shall have been 
Imported from a country other than that of 
production or manufacture, the value shall he 
appraised according to the market value of 
similar articles at the principal markets of 
the country of production or manufacture at 
the period of exportation. 

The same distinction, in respect to the rule 
to be adopted In ascertaining the foreign 
value, Is found in the act of March 1, 1823 (3 
Stat. 732, § 5), but not hi the act of May 19, 
1828, or in that of July 14, 1832 (4 Stat 273, 
^ S; Id. 591, § 7). The lime of purchase 
was adopted under the latter two acts, wheth- 
er the goods were imported from the country 
of production, or from a different country. 
The rule prescribed in the act of 1823 is again 
found In the act of 1842,. and which regu- 
lates the valuation of dutiable articles upon 
which the duties are assessed under the act 
of July 30, 1846. The goods, in this case, hav- 
ing been imported from the country in which 
they "were produced, the market value of the 
article In the foreign country should have 
been taken, as it stood -at the times of tbe 
^several purchases. We do not perceive how 
any other construction can be given con- 
sistently with the words of the act. 

If was urged on the argument, that the pay- 
ment of the duties in this case was voluntary. 
Inasmuch as the plaintiffs were not com- 
;pelled to make the addition to the cost of the 
jirticles at the time of the entry. We think 
otherwise. The addition was made and the 
.excessive duties were paid under protest, and 
■to obtain possession of the goods, and to avoid 
the penalty to which the goods would have 
'been subject imder the erroneous rule ap- 
liUed in the appraisal. The verdict having 
been taken subject to the opinion of the court, 
-there must be a judgment for the plaintiffs. 2 



Case No. 5,888. 

GRISWOLD V. MAXWELL. 
[3 Blatehf. 145.] ;i 
Circuit Court, S. D. New York. Dec, 1853. 
Customs Duties— Ddtiabi^ Yalue. 

1. Where silks were shipped from China to 
"New York by the way of London: Bdd, that 
the value of the silks in the country of produc- 
tion, with the expenses of charges, commissions, 
£oc., which accrued prior to their being piit on 
shipboard at the place of exportation, constitut- 
ed their dutiable value, and that the expense 
and freight of conveying the silks from China 
■to London, formed no part of such value. 

2. The case of Grinnell v. Lawrence [Case No. 
5,831], cited and approved. 

2 The principle of this decision was 'affirmed 
by the supreme court in the cases of Greely v. 
■Thompson, 10 How. [51 U. S.] 225, and Mas- 
well V. Griswold, Id. 242. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



This action was brought against [Hugh 
Maxwell] the collector of the port of New 
York, to recover back duties charged on the 
freight of a cargo of silks from China to Lon- 
don. The invoice was made up at Shanghae, 
October 4th, 1850, of silks shipped on board 
the Peninsular and Oriental Company's 
steamer, bound for Hong Kong, there to be 
transshipped by the Peninsular and Oriental 
Company's steamer to Southampton, thence 
to New York, consigned to the plaintiff 
[George Griswold, Jr.]. The freight and ex- 
penses to England, §632 12, were added to 
the invoice, and 30 per cent duty was char- 
ged by the defendant on the value of the 
goods, and also on the amoimt of the freight 
and expenses. The plaintiff paid the whole 
duty under a. protest, in due form, against 
that imposed on the freight and expenses of 
shipping the goods to England. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. The goods in this 
case were shipped from China to the United 
States. The* value of the siks in the country 
of their production, with the expenses of 
charges, commissions, ,&c., which accrued 
prior to their being put on shipboard at the 
place of exportation, constituted the dutiable 
basis. The cost of posterior conveyance or 
transshipment does not enter into the duti- 
able value of the goods; and it makes no dif- 
ference if they were subjected to portage 
across the Isthmus of Suez, The voyage and 
transportation were continuous, from the port 
of shipment to the port of (destination, and 
the expense incmrred in conveying the cargo 
to England, Is no more a dutiable charge, 
than is freight from London to the United 
States. We consider the case to be embraced 
within the decision in Grinnell v. Lawrence 
[supra]. Judgment for the plaintiff, the 
amount tO be adjusted at the custom-house. 



Case No. 5,889. 
Griswold v. The Nevada. 

SHERMAN V. The SAME. 

[2 Sawy. 144.] i 

District Court, D. California. Jan. 5, 1872. 

Admiraltx— Stat<b Demands Babred. 

Where libels in rem against a vessel were not 
filed until nearly two years after the cause of 
action ha'd accrued, the libellants having been, 
during the whole period, residents of the state 
and under no disability to sue, and the vessel 
had made repeated voyages in the interim, and, 
for a considerable time prior to the filing of 
libels, had remained constantly within the juris- 
diction, and the claimant was a mortgagee, witti- 
out notice, under a mortgage made to him about 
nine months after the cause of action accrued, 
and about fourteen months before suit was 
brought; Jield, that the demand was stale, and 
barred by prescription. 

[Cited in The Columbia, Case No. 3,036; Fitz- 
gerald V. The H. A. Richmond, Id. 4,839; 

1 [Reported by L. S. B. Sawyer^ Esq., and 
here reprinted by permission.] 
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The Bristol, 11 Fed. 162; The Queen of The i 
Pacific, 61 Fed. 215.] 

[This was a suit in admiralty by W. N. 
Griswold against the steamer Nevada, and 
Charles Sherman against the same.] 

E. W. McGraw, T. A. Brown, and Mills, 
for libellants. 
Doyle & Barber, for claimant. 

HOFFMAN, District Judge. The libels in 
these cases, which were tried together by 
consent, are filed to recover damages for in- 
juries to the libellants, who were passengers 
in the above vessel, caused by partaking of 
food which, by reason of the negligence and 
unskillfulness of the servants of the then 
owners of the steamer, contained, as is al- 
leged, poisonous ingredients. It is objected 
by the claimant, that the demand of the li- 
bellants, at least so far as it is sought to be 
enforced in rem, is barred by prescription 
and by their laches and neglect to assert it 
within a reasonable time. The voyage, dur- 
ing which the cause of action accrued, was 
commenced on the eleventh of December, 
1867, and terminated on the fifteenth of the 
same month. The libels were filed on the 
third of November, 1869. 

On the tenth of November, 1868, about 
nine months after the right of action ac- 
crued, and about fourteen months before 
suit was brought, the North American Steam- 
ship Company, the owner of the vessel, exe- 
cuted a mortgage to secure the sum of $250,- 
000, to TV. H. Webb, the present owner and 
claimant. On the tenth of January, 1870, 
this mortgage was foreclosed, and the ves- 
sel sold under a power of sale contained in 
the mortgage. She brought the sum of 
$65,000, of which $15,000 was applied to the 
satisfaction of a prior mortgage. Mr. Webb, 
therefore, who seems to have been the pur- 
chaser, has an unsatisfied claim against the 
mortgagors for $200,000. 

For a considei-ablc time after the comple- 
tion of the voyage on which the cause of ac- 
tion arose, the vessel continued to make her 
regular trips between this poi't and Panama, 
returning at short and stated intervals with- 
in the jurisdiction of the court. She was 
then laid iip at Benicia, where she remained 
until attached in these suits. At the time of 
taking the mortgage the claimant had no 
notice or knowledge of the demands of the 
libellants, and was not aware that they 
claimed any lien -^pon the vessel. Except 
during the temporary absence of the vessel 
on her voyages to Panama, no obstacle ap- 
pears to have existed to the commencement 
of a suit by the libellants at any time after 
their arrival in December, 1867. An action 
at law against the company was instituted 
by them some time in June, 1869, but failed 
for want of due service of summons on the 
defendant. 

Although the statute of limitations does 
not apply to admiralty proceedings, the 



courts uniformly refuse their aid to enforce 
stale demands. Whether a demand shall be 
so considered will depend upon the circum- 
stances of the case, and rests, to a certain 
extent. In the discretion of the court 

Justice and policy require that the tacit 
and often secret liens on vessels recognized 
by the maritime law should be promptly en- 
forced, and that the lien should be consider- 
ed neglected and abandoned whenever the 
party claiming it has omitted to sue for any 
considerable period, during which he has 
been under no disability, and when the rights 
of third persons who have become innocent 
purchasers, or encumbrancers, have inter- 
vened. 

Maritime liens, unlike those recognized by 
the common law, are not accompanied by 
possession. No public register or record is 
made of them, and great injustice might be 
done, if these liens could be retained, after 
the property thus secretly encumbered has 
been allowed to depart on repeated voyages, 
or to be transferred to innocent purchasers 
without any attempt to enforce the lien by 
the party claiming it The Nestor [Case 
No. 10,126]; Packard v. The Louisa [Id. 
10,652]. Even the liens of seamen and bot- 
tomry-holders, which are regarded by courts 
of admiralty with so much favor, are held 
to be lost if not seasonably' enforced. 

By article 17, liv. 1, tit. 14, of the marine 
ordinance, the preference of the seamen over 
all other creditors is confined to their claims 
for wages for the last voyage. And the 
same provision is embodied in article 191 of 
the Code de Commerce. The wages due sea- 
men for previous voyages are not privileged 
because, says the commentator, they should 
not have allowed the vessel which they had 
brought into port to depart without procur- 
ing payment of their wages. Rogron's Code 
de Com. p. 462. 

In Packard v. The Louisa [supra] the ques' 
tion when a maritime lien not accompanied 
by possession will expii*e, was much discuss- 
ed, and Mr. Justice Woodbury held that it 
will continue until the end of the next voy- 
age, and thereafter until the rights of third 
persons have accrued. The same principle 
is applied to the lien of the bottomry-holder 
(The Charles Carter, 4 Cranch [8 U. S.] 327), 
and in England it would seem that the lien 
is barred, at least as against subsequent in- 
cumbrancers without notice, if the vessel be 
suffered to depart on a new voyage. Tlie 
Royal Arch, Swab. 2S4. In Leland v. The- 
Medora [Case No. 8,237], it was doubted 
whether a lien on a foreign vessel is not 
waived by allowing her to depart without 
any attempt to enforce it, and in The Eliza 
Jane [Id. 4,363]; it was held that a lien for 
supplies could not be enforced as against a 
bona fide purchaser, where the vessel had 
returned to Boston after the supplies had 
been furnished, and had been permitted to 
leave without any effort to enforce the lien. 
A similar decision was made in The John. 
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liOwe [Id. 7,356], and in Ives v. The Buckeye 
State [Id- 7,llTii it was suggested that upon 
the Great Lakes where several voyages 
were made during the season, there is great 
reason for limiting these tacit liens to the 
season of navigation, and for not allowing 
them to extend beyond one year. 

The English admiralty reports, as well as 
our own, contain numerous cases where liens 
for salvage and for damages by collision 
have been held to be barred, under circum- 
stances far less strong than the cases at bar. 
I have found none where, under similar cir- 
cumstances, the lien has been sustained. In 
the cases at bar, we have every circumstance 
to which courts of admiralty look in deter- 
mining whether a prescription has arisen. 
First— The libels were not filed until nearly 
two*years after the cause of action accrued, 
the libellants having been during the whole 
period residents of this state, and under no 
disability to sue. Second— The vessel has 
made repeated voyages in the interim, and 
for a considerable time prior to the filing of 
the libels, has remained constantly within 
the jurisdiction. Third— The rights of an 
Incumbrancer, bona fide, without notice, have 
intervened. I believe that by no principle or 
analogy declared in, or to be derived from 
any adjudged case, would the court be justi- 
fied, under this state of facts, in enforcing 
this lien against the vessel in the hands of 
her present owner. The libel must therefore 
be dismissed. 



GRISWOLD (E.IDGWAY TP. v.). See Case 
No. 11,819. 



Case No. 5,840. 

GRISWOLD et al. v. UNION MUT. INS. CO, 

[3 Blatchf. 231.] 1 

Circuit Court, S. D, New York. Nov. 24, 1854. 

Jnstjhasoe — Valued Policy — Lex Looi — Open 
Policy— General Average. 

1. The general rule of commercial law is that, 
as between insurers and insured, a valued policy 
is to be taken as settling the true value of the 
subject insured, unless the valuation is shown to 
be fraudulent or enormously excessive. 

2. It is not an ingredient of the contract of 
insurance that it shall be enforced conformably 
to the law of the place where it was executed. 

3. The case of Lapsley v. United States Ins. 
Co., 4 Bin. 502, had reference only to an open 
policy. 

4. Where the owner of a vessel was insured on 
its^ freight under a valued policy, and there was 
a jettison of a portion of the cargo, so that the 
freight on that portion was lost: Hdd, in an ac- 
tion on the policy, that the amount of the re- 
covery was to he computed on the basis of the 
valuation in the policy, and that the liability of 
the insurer was not limited by the amount con- 
tributed by the insured on a general average ad- 
justment. 

[Cited in The Fern Holme, 46 Fed. 120.] 
, [Cited in Boardman v. Boston Marine Ins. 
Co., 146 Mass. 453, 16 N. E. 34; Lock- 
wood V. Sangamo Ins. Co., 46 Mo. 77.] 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



This was an action of assumpsit upon a 
policy of insurance effected, in February, 
1848, by the plaintiffs [Nathaniel L. Griswold 
and others] with the defendants [The Union 
Mutual Insiurance Company of Philadelphia], 
who were aPennsylvania corporation. The pol- 
icy was executed at Philadelphia. The in- 
surance was for $5,000, upon freight on board 
the ship Helena, on a voyage from New York 
to Canton, and back to the United States, 
with liberty to use any northern port in 
China. Among the perils insured against 
were jettisons. The defendants pleaded the 
general issue and payment The action was 
tried in October term, 1853. The following 
facts appeared: In July, 184S, the Helena 
left Shanghai, a northern port in China, for 
New York, with a cargo of goods on freight 
The plaintiffs were the owners of the ship 
and of most of the cargo. She met with va- 
rious disasters, which made it necessary to 
throw overboard portions of the cargo. The 
plaintiffs claimed that the defendants were 
liable, under the policy, for one-sixth of the 
loss of freight The declaration averred such 
loss to be $12,000, and claimed $2,000 from the 
defendants. The actual freight for the voy- 
age, on the whole cargo, according to the rate 
specified in the bills of lading, and which 
were the current market rates at Shanghai, 
at the time ^f shipment, amounted to $12,- 
795 31. The actual freight on that part of 
the cargo which was jettisoned, amounted to 
$4,949 95; and the freight on the residue of 
the cargo, which arrived at New York, 
amounted to $7,845 36. After the arrival of 
the ship in New York, a statement of the 
genei*al average of the cargo jettisoned, and 
of the freight thereon, was prepared, in which 
the owners of the ship were allowed $4,949 95 
for freight on the jettisoned cargo, in contri- 
bution, and the contributory sum assessed 
upon the freight was $1,657 92. That part 
of the cargo which was not jettisoned arrived, 
and was delivered at the port of destina- 
tion, so as to entitle the ship owners to col- 
lect the freight thereon specified in the bills 
of lading. The defendants paid to the plain- 
tiffs $29,886, which they insisted was a full 
satisfaction of all claim by the plaintiffs on 
them, oil account of said losses. A verdict 
for the plaintiffs, for $1,500, was taken by 
consent, subject to the opinion of the court 
on a case to be made. 

Mai-shall S. Bidwell, for plaintiffs. 
William Kent, for defendants. 

Before NELSON, Ckcuit Justice, and 
BETTS, District Judge. 



BETTS, District Judge. The merits of this 
case depend upon the question, whether the 
recompense demanded by the plaintiffs for 
the loss of freight is to be determined by the 
adjustment stated on the termination of the 
voyage, or by the valuation fixed in the pol- 
icy. The general rule of commercial law is. 
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that, as between insurers and insured, a 
valued policy is to be taken as setting tlie 
true value of the subject insured, unless 
tlie valuation is shown to be fraudulently or 
enormously excessive. This doctrine is laid 
down by text writers of the highest authority, 
and is sanctioned by adjudged cases in the 
United States and in England. 1 Marsh. Ins. 
(Condy's Ed. 22S) 200; 1 Am. Ins. 18, 309; 
3 Kent, Comm. (Stb Ed.) 272, 344; Phil. Ins. 
(3d Ed.) e. 14, arts. 1178, 1183; liewis v. 
Rucker, 2 Burrows, 1171, 1172; Marine Ins, 
Co. V. Hodgson, 6 Cranch [10 U. S.] 206; 
Watson V. Insiu-ance Co. of North America 
[Case No. 17,286] ; Snell v. Delaware Ins. Co. 
[Id. 13,137]; De Longuemei-e v. Phoenix Ins. 
Co., 10 Johns. 127; De Itonguemere v. New 
York Fire Ins. Co., Id. 201. 

If the demand in controversy in this case 
rested upon a total loss of the freight insured, 
by dii'ect perils of the sea, the amount re- 
coverable by the plaintiffs would be deter- 
mined by the valuation in the policy, the 
goods having been shipped and earning 
freight without regard to the actual worth of 
the freight at the port of departure or dis- 
charge. That position is conceded upon both 
sides. But the defence is placed upon what 
is regarded, by some authorities, as a radical 
distinction between a loss of freight by 
means of a jettison of the goods during trans- 
portation at sea, and a loss by destruction of 
the goods through sea perils acting directly 
on them— a distinction supposed to demand a 
different rule of compensation as between in- 
surers and insured. Our examination of this 
case will be chiefly directed to that particular 
point 

The rule supposed by the defendants to 
govern this case is stated, in many text writ- 
ers on insurance law, to be, in substance, 
that a loss by jettison is one compensated by 
general average, in the first instance, and not 
by the underwriters; their liability, under 
such loss, being to compensate the insured 
for his average contribution, and not prima- 
rily to recompense him for his direct loss 
from the sea peril. Am. Ins. 948-950; Abb. 
Shipp. 354; 3 Kent, Comm. 232. This propo- 
sition is by no means universally accepted by 
text writers, to the extent of excluding the 
direct liability of the insurers for the jetti- 
son loss. 2 Phil. Ins. (3d Ed.) arfs. 1348, 
1617. And the contrary doctrine is estab- 
lished by the decisions of the courts of this 
state (Maggrath v. Church, 1 Caines, 196; 
Vandenheuvel v- United Ins. Co., 1 Johns. 
406), and of the circuit court of the United 
States in the First circuit (Potter v. Provi- 
dence Washington Ins. Co. [Case No. 11,336]). 
It is not our purpose to enter into this topic, 
upon which there is a conflict of decisions be- 
tween the supreme courts of New Tork and 
Pennsylvania (Maggrath v. Church, ut supra; 
Lapsley v. United States Ins. Co., 4 Bin. 502); 
because it is essentially one of remedy con- 
cerning the method of enforcing remunera- 
tion, and does not involve the question of the 



responsibility of the defendants, or the 
amount of their liability. Conceding that 
they stand chargeable to the insured for the 
loss sustained by the jettison, it is unimpor- 
tant to the ascertainment of the amount they 
are subject to pay, whether the action for Its 
recovery be secondarily against them, for an 
indemnity, because of the average contribu- 
tion to which the insured have been subject- 
ed, or primarily, upon the stipulations of the 
policy. We regard the defence in this case 
as resting on the position, that the plaintiffs 
are entitled to charge the defendants with no 
more than the contributory amount paid by 
the plaintiffs in discharge of the average ad- 
justment; and, accordingly, in fixing the 
rule of recovery, it is essentially immaterial 
whether that adjustment and contribution be 
looked to as the foundation of the action, or 
be applied, in a suit on the policy, as the 
measure of the loss sustained by the plain- 
tiffs. 

We have not been referred to any case in 
which the facts presented the point for judg- 
ment in the aspect in which it comes before 
us. In Lapsley v. United States Ins. Co., ut 
supra, chiefly relied upon by the defendants, 
the reasoning of the court may be claimed 
to embrace the principles of this defence- 
But the insurance in that case was by an 
open policy, and the decisions and dicta re- 
ferred to in its support had relation also to 
open policies. And it is to be further ob- 
served, that the specific question presented 
in this case did not arise in that. The con- 
trolling point there settled was, that the in- 
sured was not entitled to abandon the goods 
saved and charge the insurers with a total 
loss. It was also ruled, as to the mode of 
recovery, that the insured must first apply 
for the average contribution allotted him, 
and, in case it was not paid, that he would, 
after that, have his action against the under- 
writers for that amount. One consideration 
applies to that case, and affords ground for 
upholding it, which does not touch the cardi- 
nal feature of this. The amount of loss sus- 
tained by the insured, whether it consists in 
the destruction of a part or of the whole of 
his goods,' must necessarily, on an open poli- 
cy, be ascertained by means aliunde the poli- 
cy. A standard of value, is, in such case, 
furnished by an average adjustment It 
matters not that the adjustment may not be 
universally made upon a common principle 
of valuation, and that, under one jurisdic- 
tion, the prime cost, and, under another, the 
current price at the time of the loss, or the 
price at the time and place of shipment or 
of discharge, may govern the valuation. Jac. 
Sea Laws, 350, 351; Benecke (London Ed.) 
296; 3 Kent Comm. 335. Still, the adjust- 
ment, when fixed, determines the rate of al- 
lowance upon which the contribution is to be 
made. And, doubtless, it also affords the 
rule upon which the underwriter is charge- 
able, in satisfaction of that contribution. 2 
Am. Ins. 929. That liability, however. 
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would be the result of an implied and not an 
express engagement in respect to tlie amount 
of recompense to the insured. The action in 
the Pennsylvania court did not assume to 
make the underwriters liable for a sum fixed 
by positive stipulation, nor did the question 
as to the effect of a valuation in the policy, 
In diminishing or increasing the liability of 
an underwriter, when diflfering from the ad- 
justment valuation, enter into the discussion 
or decision of the cause. It is not perceived 
that there is any distinction, in principle, be- 
tween that case and the New York case of 
Maggrath v. Church, ut supra, from which 
it formally dissents, except on the point as to 
whether resort must, in the first instance, be 
had by the insured to the average contribu- 
tors or their insurers, or whether the remedy 
may be primarily against the underwriters 
to the plaintiff, for the totality of the contri- 
bution due the plaintifiC. This, as already, 
suggested, partakes rather of a question of 
process than of right. In other respects, the 
two cases are substantially alike. In each, 
the plaintiff claimed a right to abandon, and 
to recover for a total loss; and. In each, the 
court decided that the case did not authorize 
an abandonment; and the compensation 
awarded in each was the sum fixed by gen- 
eral average. 

As, in our opinion, it cannot be justly hel'd 
to be an Ingredient of the contract of insur- 
'ance, that it shall be enforced conformably 
to the law of the place where it was execut- 
ed, it is enough. In this instance, that the ac- 
tion brought conforms to the law of the fo- 
rum in which it is prosecuted; and we are 
not called upon to determine whether it 
would be sustainable in the tribunals of 
Pennsylvania. The defendants having en- 
tered their appearance, and put in pleas of 
non-assumpsit and payment in the cause, we 
are to assume that the suit has been regular- 
ly instituted In this court, and that the plain- 
tiffs are entitled to the same remedy tmder 
it, as if the action was in rem, or against 
non-residents of the state, duly served with- 
in this disti'ict. 

The point upon the merits, then, Is— Does 
the fact that the loss of freight was occa- 
sioned by a jettison of the goods, and was 
made a subject of general average, super- 
sede or suspend the title of the plaintiffs to 
recompense upon the contract of insurance 
Itself, or supplant that contract by a differ- 
ent obligation of the insurers, to be responsi- 
ble only for the amount contributed by the 
Insured on such general average? The af- 
firmative of this position Is maintained by 
the defendants, on what is assumed to be 
the settled law respecting losses resulting 
from jettison. No case, ' however, is pro- 
duced In which that doctrine is directly ad- 
judged in respect to claims under valued 
policies; and the question Is to be answered 
upon general principles governing the ap- 
plication of the law merchant 

The reasoning In support of the defence Is 



groimded upon the decision in Lapsley v. 
United States Ins. Co., ut supra, and the 
cases there referred to. But, as has been al- 
ready remarked, the decision In that case Is 
limited to its own facts, and determines no 
more than the method of recompense to be 
pursued by the insured under an open pol- 
icy; and, unless that carries a legal implica- 
tion that the same doctrine governs In cases 
of valued policies, the Pennsylvania comrt 
has not met the question now raised. 

An able opinion by the cotmsel who argued 
the case for the' insurance company in the 
Pennsylvania court, in support of the deci- 
sion rendered therein, and of its applicability 
to the present case, has been produced on 
this argument, and submitted to us for pe- 
rusal. He adds to the citations found in the 
reported case, a reference to 2 Valin, Gomm. 
654, and to 2 Boulay-Paty, Emerigon. The 
latter authority is not now accessible to us; 
but Valin, in the place cited, sheds no light 
on the present inquiry, because he is discuss- 
ing the general rule as to the place where the 
valuation of freight on goods jettisoned Is to 
be asceitained. He evidently regards the 
rule indicated by him as one to be applied 
where no method of fixing the value is es- 
tablished between the parties. 2 Valin, 
Comm, lib. 3, tit S, art 6. We find no inti- 
mation, in any part of his Commentaries, 
that a fixed rule of adjustment was deter- 
mined by liny form of positive law, or that 
it would be incompetent for the ship-owner 
and the freighters to appoint a different 
mode of valuation than the worth of the 
freight, if it should all be made at the port 
of destination. Nor do we imderstand the 
62d note of Roccus, relied upon In that argu- 
ment, and cited in the Pennsylvania deci- 
sion, to exact the Interpretation put upon It 
in that relation. The question proposed and 
solved "by the note, touches the scope of the 
obligations of underwriters. By asking if 
their liability is to secure an indemnity to 
the assm'ed, and denying it that extent, the 
writer necessarily assumes that the query 
applies to open policies, under which usage 
supplies a measure of. damages for want 
of one ascertained and determined between 
the parties. This is manifest from the provi- 
sions of notes 31 and 32. Roccus there 
marks the distinction when the goods are not 
valued in the policy, and when they are, so 
valued. In the latter -case, he says— where 
the goods have been estimated at a certain 
value, the estimated value must undoubted- 
ly be paid. This view of the distinction is 
supported by Marshall (book 1, c. 15). Nei- 
ther writer asserts that a loss by jettison is 
taken out of that plain and simple principle, 
and made subject to an arbitrary rule ad- 
verse to the agreement and stipulation of the 
parties. 

We feel persuaded that no adjudged case 
will be found, in which an adjustment of 
genex*al average is held to nullify the stipula- 
tion of the policy in regard to the indemnity 
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of the insured. The law only recognizes the 
adjustment as a rule of compensation in ease 
the paities. are silent It does not inhibit 
their adopting a rule by mutual agreement 

In case of a deterioration or partial loss of 
property insured, there might be reason for 
resoi'ting to the estimates in an adjustment, 
as a proper measure of that loss or damage, 
although tlie policj' was a valued one, on the 
ground that the valuation had relation to the 
totality of the articles, and that, the loss not 
being total, the usage governing the allow- 
ance under general average might very prop- 
erly supply the rule of damages. This seems 
to have been the point of view in which the 
supreme court of Massachusetts accepted the 
rule under a valued policy. Clark v. United 
Ins. Co., 7 Mass. 365. And that qualification 
would seem to apply only where a portion 
of the thing insured at a fixed valuation is 
preserved. It does not necessarily include 
distinct things totally lost, which compose 
part of a policy. Even this concession of the 
rule, however, is discountenanced by ele- 
mentary writers of commanding authority 
<3 Kent, Gomm. 274, and cases cited); and, 
in the English eom*ts, it has been settled, 
that the valuation in a policy is to be consid- 
ered the correct value in settling losses, total 
or partial (Irving v. Manning, 1 H. L. Cas. 
287, 6 Man., G. & S. 391). 

We answer, then, to the question raised in 
this case, whether the computation, in ascer- 
taining the recompense to be made for the 
desti'uction of part of the goods, and the con- 
sequent loss of freight upon them, is to be on 
the basis of the average adjustment or of the 
valuation in the policy, that the latter fur- 
nishes the rule which the plaintiffs are en- 
titled to have applied, to this case. The ad- 
vantage acquired by the plaintiffs is fortui- 
tous. It might have resulted wholly to the 
benefit of the defendants. In forming the 
■compact, both parties must be understood to 
have contemplated that, if a loss of freight 
■occurred, it might gx-eatly exceed the sum 
stated, or fall largely below it They con- 
tracted upon that chance; and, as each ex- 
pected the contingency might result in his 
favor, the one against whom it turns can- 
not, with any show of equity, insist upon the 
court's reframing the bargain by its author- 
ity, and, after he has been allowed to enjoy 
the probability of reaping an advantage from 
it, coming to his rescue, when the matter 
closes unpropitiously to his expectations, by 
adjudging the case as if the agreement had 
never been made by the parties. 

In our opinion, the plaintiffs have a clear 
legal right to judgment for the amount of 
their loss, estimated upon the valuation fixed 
in' the policy. The computations on this prin- 
ciple, submitted to the court, have not been 
objected to by the defendants; and judg- 
ment will be entered for the sum therein 
stated, imless they ask a reference to a com- 
missioner to restate the allowance. Judg- 
ment accordingly. 
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GROSJEAN V. PECK, STOW & WILCOX 
CO. et al. 

[11 Blatchf. 54; Merw. Pat Inv. 342.] i 

Circuit Court, S. D. New Yorli. March 19, 
1873. 

Patents — ^Validity — Asticipatiok — Double Use. 

1. The second claim of the reissued letters 
patent granted to Florian Grosjean, July 16th, 
1S67, for an ■"improvement in spoons and forks," 
the original patent having been granted to him 
January 2Sth, 1862, for an "improvement in 
sheet-metal spoons," and again reissued to him 
July 7th, 1863, for an "improvement in sheet- 
metal spoons," and again reissued to him July 
12th, 1864, for an "improvement in spoons and 
forks," namely, "A sheet-metal handle, hav- 
ing a central corrugation, or hollow ridge, which 
extends along the narrow part of the handle, 
and vanishes into the bowl, (or its substitute,) 
by tapering sidewise and flatwise, substantially 
as before set forth," is valid. 

2. Such claim is not anticipated by the prior 
use of sheet-metal candle-wick snuffers, such as 
are described in letters natent granted to O. W. ' 
Stow and Augustus Barnes, November 24th, 
1857, for an "improvement in candle-snuffers," 
having a central corrugation. 

3. The question of double use, in the em- 
ployment, in the spoon, of the method of corru- 
gation found in the snuffers, considered. 

[This was a bill in equity by Florian Gros- 
jean against the Peck, Stow & Wilcox Com- 
pany and others, praying for an injunction 
to restrain the alleged infringement of a pat- 
ent] 

Keller & Blake, for plaintiff. 
Benjamin F, Thurston, for defendants. 



BLATOHFORD, District Judge, This suit 
is foimded on reissued letters patent [No. 
2,682] granted to the plaintiff, July 16th, 
1867, for an "improvement in spoons and 
forks," the original patent [No, 34,252] hav- 
ing been granted to him January 2Sth, 1862, 
for an "Improvement in sheet-metal spoons," 
and reissued to him July 7th, 1803, for an 
"improvement in sheet-metal spoons," and 
again reissued to him July 12th, 1864, for an 
"improvement in spoons and forks," The 
specification says: ."The object of my inven- 
tion is, to produce, from sheet metal, spoons 
and similar articles, with handles which have 
not only the requisite stiffness for practical 
use, but are, at the same time, of good shape 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Merw, Pat. Inv, 342, contains only a partial re- 
port] 



£11 Fed. Cas. page 73] 

and finish, so that they resemble, in rigidity 
xind appearance, the solid thicli hanaies 
which are usually found upon silver and 
plated table-Tvare. To this end, my inven- 
tion consists of a sheet-metal handle, having 
■one or more of the following characteristic 
peculiarities, viz.: First A central corruga- 
tion or hollow ridge, extending along the 
■central part of the narrow portion of the 
handle, and vanishing or ending. in the cen- 
tral part of the broad portion, or palm, of 
-the handle, by tapering sidewise and flatwise, 
in contradistinction to spreading sidewise to 
-the rim of the said palm; • Second. A central 
corrugation, or hollow ridge, extending along 
the central part of the narrow portion of the 
handle, and vanishing or ending in the -cen- 
tral part of the bowl, (or the substitute there- 
of,) by tapering sidewise and flatwise, in con- 
tradistinction to spreading sidewise to the 
rim of the said bowl, or its substitute. Third. 
Two lateral corrugations, or hollow beads, 
■extending into the palm of the handle, and 
along the narrow part of the handle, with 
s. space between them, which may be occu- 
pied by one or the other- of the central hol- 
low ridges above described, or by a central 
hollow ridge having the terminal peculiari- 
ties of both those above described." The 
spoon is described as shaped out of a blank 
. piece of sheet metal, by swedging it into 
shape in suitable dies, the bowl being of or- 
•dinary shape, the narrow part of the handle 
having a central corrugation or hollow ridge, 
which gradually vanishes into the central 
part of the broad portion, or palm, of the 
handle, by tapering sidewise and flatwise, 
and also vanishes into the central part of the 
bowl in the same manner, and there being 
formed, on each side of this central corruga- 
tion, near the edges of the handle, two other 
smaller corrugations, or hollow beads. The 
specification proceeds: "These hollow beads, 
for good appearance, may continue around 
the whole edge of the spoon handle, and be 
tmited, as represented; and they should ex- 
tend far enough down into the bowl (where 
they should also be united), to insure the 
requisite strength where the handle and 
bowl unite. This addition of the beads is 
advantageous, as it greatly increases the 
strength at the bowl. The outer hollow 
beads also give a better and handsomer form 
to the whftle spoon. The improvement is ob- 
viously applicable to forks formed out of 
sheet metal, as well as to spoons. It enables 
spoons and forks, of durability and good 
shape, to be made in the cheapest manner 
known. I do not claim mere beads or orna- 
ments formed on the surface of spoon and 
fork handles made of rolled or cast metal, 
* * ♦ nor do I claim broadly a corrugated 
or swedged handle for a spoon or similar 
article; but what I claim as my Invention, 
and desire to secure by' letters patent, is: A 
sheet-metal handle, having a central corruga- 
tion, or hollow ridge, which extends along 
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the narrow part of the said handle, and van- 
ishes into the broad portion or palm thereof, 
by tapering sidewise and flatwise, substan- 
tially as before set ^ forth. I also claim a 
sheet-metal handle, liaving a central corruga- 
tion, or hollow ridge, which extends atong 
the narrow part of the handle, and vanishes 
into the bowl (or its substitute), by tapering 
sidewise and flatwise, substantially as be- 
fore set forth. I also claim a sheet-metal 
handle, having two lateral beads, or corruga- 
tions, which extend, with a space between 
them, longitudinally, along the narrow part 
of the handle, .into the palm thereof, sub- 
stantially as before set forth. I also claim 
a sheet-metal handle, having the central hol- 
low ridge, combined with the lateral hollow 
beads, substantially as before set forth." 

The defendants* Wilcox "and "Walkley, as 
agents, in the city of New York, of the de- 
fendants the Peck, Stow & Wilcox Company, 
a- Connecticut corporation, have sold, in that 
city, spoons, manufactured by that company, 
which spoons are made of sheet metal, and 
have, as one of .their characteristics, a cor- 
rugation, or hollow ridge, which- extends 
along the central part of the narrow portion 
of the handle, and does not spread sidewise 
to the rim of the handle, and vanishes into 
the central part of the bowl, by tapering 
therein sidewise and flatwise, and does not 
spread sidewise therein to the rim of the 
bowl. Another of the characteristics of 
such spoons is, that the handle is so ap- 
plied to the bowl, that the flat surface, or 
palm, of the metal of the handle corresponds 
flatwise with the plane of the rim of the 
bowl. Another of the characteristics of such 
spoons is, that the central corrugation, in its 
extension into the bowl, crosses the rim of 
the bowl, and greatly strengthens the handle 
at its junction with the bowl, in the direction 
in which a strain is generally applied to bend 
the handle. The tendency, during such 
strain, is to bend in a line at right angles to 
the length of the handle, at its place of junc- 
tion with the bowl, and the walls of the cor- 
rugation, being very much in the line of di- 
rection of the strain, cause the metal to offer 
a greater resistance to such strain, than it 
would if the surfaces of the handle, at its 
place of junction with the bowl, were flat 
planes. This strengthening is aided by the 
extension of the corrugation into the bowl. 
All these features and characteristics of the 
defendant's spoon are found in the spoon 
described and shown in the plaintiff's pat- 
ent, both in arrangement and mode of opera- 
tion. 

The idea of corrugating the handle of a 
sheet-metal spoon by swedging, in order to 
stiffen it against strains, was old; and the 
handle of a spoon was, before the plaintiff's 
invention, corrugiited by a longitudinal ridge, 
the central line of which lengthwise was the 
central line of the width of the entire handle, 
the ridge spreading, on both sides, to the 
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rim of the handle, and the flanks of the ridge 
uniting with the rim of the bowl, and the 
ridge vanishing, after crossing the line of 
junction of the handle with the bowl, by 
spreading sidewise, in tlie bowl, to the rim 
of the bowl, instead of vanisbing into the 
bowl by tapering therein sidewise and flat- 
wise. In spoons of equal size of handle and 
bowl, and equal weight, made of equal thick- 
ness of metal, the difference in strength be- 
tween a spoon corrugated like the plaintiff's, 
and one corrugated in the old form, just de- 
scribed, is greatly in favor of the plaintiff's 
spoon. The modes of operation of the two 
systems of corrugation, in resisting strains on 
the handles at their junction with the bowl, 
are different. In the plaintiff's spoon, the 
flanks of tlie ridge do not unite with the 
rim of the bowl, but the corxrugation runs into 
the bowl, like a tongue. 

The defendants are charged with violating, 
in making and selling their spoons, the sec- 
ond claim of the plaintiff's patent, and a pro- 
visional injunction is asked, to restrain such 
infringement There can be no doubt of 
the great utility of the improvement in ques- 
tion. By the aid of it, spoons and forks of 
comparatively great strength can be cheaply 
made, by swedging in dies, out of sheet metal. 
The only defence set up is, that the improve- 
ment covered by the second claim of the 
plaintiff's patent was before known and used 
in candle-wick snuffers, made of sheet metal. 
In 1836, Orson W. Stow and' Augustus Barnes, 
at Southington, Connecticut, made and sold 
a large number of sheet-metal snuffers, one 
of which is produced in evidence. The snuff- 
ers consist of two pieces only, each cut from 
sheet metal. One piece forms the bowl piece, 
and has a bowl closed on five sides, a leg 
beyond the bowl, a finger ring, and a leg on 
the finger ring. The other piece forms the 
wing piece, and has an uprigbt wing, to close 
the sixth, or open side of the bowl, a finger 
ring, and a leg on the finger ring. The two 
pieces fcross each other, and are united by, 
and work on, a pivot The lower part of 
the side of the bowl nearest the pivot is cut 
away far enough to permit the portion of 
the wing piece Immediately adjacent to the 
wing to pass under such side of the bowl, 
and thus allow so much of the wing piece as 
lies between the pivot and the wing to en- 
tirely coT^er so much of the bowl piece as 
lies between the pivot and the bowl, and 
so carry the wing into the bowl, to perform 
the operation of cutting off the wick. The 
metal which forms the bottom of the bowl Is 
neither wider nor narrower than the width 
of the metal in the bowl piece, which lies be- 
tween the pivot and the side of the bowl 
that is nearest to the pivot As the snuffers 
stand on the legs, the bowl piece has a cen- 
tral longitudinal ridge or corrugation, which 
is concave, as you look down upon It and ex- 
tends from the pivot to beyond the nearest 
side of the bowl, and to nearly half way of 
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the length of the bowl. The distance be- 
tween the pivot and the side of the bowl 
nearest to the pivot is not quite as great as 
the length of the bowl lengthwise of the 
snuffers. About two-thirds of the length of 
the corrugation is outside of the bowl, and 
about one-third of the length of it is inside 
of the bowl. This corrugation does not ex- 
tend sidewise to the rim, at any part of its 
length, on the side which, when the bowl is 
open, Is nearest to the wing. On the other 
side, the corrugation does extend sidewise to 
the rim, up to the bowl. The corrugation 
becomes gradually narrower in width, as it 
passes on beyond the outside of the bowl, 
and vanishes, within the bowl, into the metal 
along which its course has proceeded, -by 
tapering into the same sidewise and flatwise, 
and not by spreading to a rim, in any direc- 
tion, within the bowl. As the snuffers stand 
on the legs, the wing piece has a central, 
longitudinal ridge or corrugation, which is 
convex, as you look down upon it, and ex- 
tends from the pivot to beyond the nearest 
edge of the wing, and to half way of the 
length of the wing. The distance between 
the pivot and the edge of the wing nearest 
to the pivot, is about the same as the length 
of the wing lengrthwise of the snuffers. 
About one-third of the length of the corruga- 
tion is along the face of the wing, and about 
two-thirds of the length of It Is between the 
wing and the pivot This corrugation does 
not extend sidewise to the rim, at any part 
of its length. It becomes gradually narrow- 
er in width, as it passes on beyond the line 
of the edge of the wing, and vanishes into 
the metal along which its course has pro- 
ceeded, by tapering into the same sidewise 
and flatwise, and not by spreading to a rim, 
in any direction. Calling the bottom of the 
bowl, that side of the bowl which, when the 
snuffers stand upon the legs, is parallel with 
the plane of the ground, the fiat surface of 
the metal of the bowl piece, outside of the 
bowl, corresponds flatwise with the plane of 
such bottom. 

Sheet-metal snuffers, of substantially the 
same construction, have continued to be* 
made and sold at Southington, in large quan- 
tities, and are still made and sold there. 
From 1857 to the present time, the form has 
been varied from that of 1856, only by mak- 
ing the length of the corrugation within the 
bowl about one-fourth of the entire length 
of the corrugation, and about one-fifth of the 
length of the bowl, and by making the cor- 
rugation In the bowl piece entirely central, 
so that it does not spread to a rim, on either 
side, and by not continuing the corrugation 
in the wing piece any further than to the 
edge of the wing. On the 24th of Novem- 
ber, 1857, letters patent of the United States 
were granted to O. W. Stow and Augustus 
Barnes, for an "improvement in candle snuff- 
ers." The specification of this patent de- 
scribes, and the drawings represent^ snuffers 
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constructed like the form of 1857, before 
mentioned, with the corrugation in the bowl 
piece extending to within the bowl. The 
specification states, that "the corrugations 
give the necessary stiffness to the sheet 
metal." 

Orson W. Stow testifies, that, before the 
corrugated form of 1856 was made, he and 
Barnes made a pair of snuffers of plain, un- 
corrugated sheet metal, for experiment, but 
found that the metal was not stiff enough to 
resist the strain which the parts would be 
likely to encounter in use, especially if a por- 
tion of unburned wick should be jammed 
between the two cutting edges, and that the 
metal they had used was too expensive; and 
that they then used thinner metal, and in- 
troduced the corrugations referred to. 'He 
states, that the object they had in view was 
to use light stock, and, at the same time, to 
strengthen the article in the direction in 
which strains were applied to it. 

It is contended, on the part of the defend- 
ants, that the strain to which a pair of snufC- 
ers is subjected, in use, is especially ap- 
plied at the junction of the bowl and of the 
part lying between the bowl and the pivot, 
and at the junction of the wing and of the 
part lying between the wing and the pivot, 
and is occasioned by the interposition of un- 
burned, or not easily cut, wick between the 
two cutting edges; that the direction of this 
strain on the bowl piece is in a line more or^ 
less perpendicular to the plane of the flat 
surface of the bowl piece, and would, unless 
the corrugation crossed the line of junction 
of the bowl with the part lying between the 
bowl and the pivot, tend to bend down the 
bottom plate of the bowl piece at some point 
between the pivot and the point where the 
wick is interposed between the cutting edges, 
and, notably, at the point of junction between 
the bowl and the part lying between the 
bowl and the pivot; that such latter part is 
substantially the same part as the handle of 
the spoon"; that the object, in the snuffers 
and in the spoon, is, to strengthen a weak 
place found at such point where the tendency 
to bend exists; and that the relations, struc- 
ture, arrangement, and mode of operation, of 
the parts, including the corrugation, are the 
same in the snuffers as in the spoon. From 
these premises the conclusion is maintained, 
that the plaintiff has only applied to a spoon 
or fork a means of stiffening which had be- 
fore been applied to snuffers; and that such 
application involved no invention, and was 
a mere double use of a known thing, ac- 
companied by no new or distinctive result, in 
the spoon or fork, beyond what was develop- 
ed in the snuffers. 

It is obvious, that the bowl piece of the 
snuffers, with the bowl on it, would not, if 
used as a spoon, be the plaintiff's spoon; and 
that the bowl piece of the snuffers, divested 
of the bowl part, could not be used as a 
spoon or fork. The use of the plaintiff's 
spoon is, therefore, not a double use of any 



part of the snuffers, In the condition in which 
such part is found, ready to the hand. 

It is not contended that the existence of 
the snuffers suggested to the pMntiff the con- 
struction of his spoon, or that the existence 
of the snuffers suggested to Stow and Barnes, 
or to any other person, the construction of a 
spoon like the plaintiff's. The plaintiff in- 
vented his spoon without having heard of 
the snuffers, so far as appears; and it was 
from his invention, and not from the snuffers, 
that spoons constructed like the plaintiff's 
spoon found their way into use. Comparing 
the plaintiff's spoon with the best form of 
corrugated spoon, made from sheet metal, 
which existed before, there are evident 
marks of thought, - skill and design in its 
structure; and so there are if it be compared ■ 
with the snuffers. The change and its conse- 
quences, from the former sheet-metal spoon, 
as well as from the snuffers, were consider- 
able and important. A spoon, of sheet metal, 
with a corrugation, was found in existence, 
but the species of corrugation was not such 
as to develop in the spoon the properties and 
results desired by the plaintiff, as expressed 
by him in- his patent, that is, that the handle 
should have not only the requisite stiffness for 
practical use, but should be, at the same time^ 
of good shape and finish, so as to resemble, 
in rigidity and appearance, the solid, thick 
handle of a silver or plated spoon, and be ca- 
pable of being formed of one piece with the 
bowl of the spoon, by swedging in dies. 
These properties and results were capable 
of being derived from applying to the handle 
of the spoon the species of corrugation sug- 
gested by the snuffers. But, this species of 
corrugation in the snuffers was not applied 
to what can properly be called a handle, in 
the snuffers, in the sense in which the part of 
a spoon which is not the bowl of the spoon 
is called the handle of the spoon. In the 
snuffers, the part outside of the line of junc- 
tion crossed by the corrugation is of equal 
width with the part inside of such line of 
junction. In the spoon and fork, the part 
outside of such line of jimction is very much 
narrower than the part inside of such line 
of junction. The wide-spread metal outside, in 
the snuffers, of such line of junction, had to 
be narrowed In width very considerably, not 
only absolutely, but so as to be very narrow 
compared with- the width of metal inside of 
such line of junction; and it is very difficult 
to say that it did not require experiment and 
invention to determine, by a practical test, 
whether it was possible to apply usefully, in 
the narrow part of the handle of the spoon, 
the species of corrugation found in the snuff- 
ers. It is true, that the object of the use of 
this species of corrugation in the snuffers 
was, to resist a strain, and to counteract a 
tendency to bend or break, and to strengthen 
weakness; and that the same object exists in 
the use, in the spoon, of the same species of 
corrugation. But, the object of every corru- 
gation of thin metal, appUed as in the snuff- 
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«rs and the spoon, is to resist strains, and to 
counteract tendencies to bend or break, and 
to strengthen wealiness. The existence of 
this common pxu^ose in the corrugations, in 
the snuffers and In the spoon, does not ad- 
vance us at all in the solution of the ques- 
tion at issue. 

I cannot resist the conclusion, that the new 
application, in the spoon, of the method of 
xjorrugation found in the snuffers is not mere- 
ly a double use, and that it involves some- 
thing beyond the mere skill of a constructor, 
in adapting such method to a new occasion, 
and that the new occasion or purpose to 
which such method is applied, in the spoon, 
is not a mere analogous occasion or purpose 
to the former occasion or purpose, in the 
snuffers, to which such method was previous- 
ly applied. There is a new mode of opei-a- 
tion, as well as a new effect, developed, in 
the spoon, as compared with the snuffers, in 
applying to the spoon the method of corruga- 
tion found therein. The surface of the bot- 
tom of the bowl, in the snuffers, is flat with 
the part outside of the bowl, and the corruga- 
tion runs, in its whole length, along a flat 
plane. But, in the spoon and fork,*the corru- 
gation runs through a curving handle on one 
side of the line of junction, and into a curv- 
ing part on the other side of such line of 
junction. The relations to each other of the 
two parts through which the corrugation ex- 
tends in the snuffers, is, thus, different from 
the relations to each other of the two parts 
through which the corrugation extends in the 
spoon and fork. A principle of bracing is 
developed, by the combination of the corru- 
gation with the curvature in the handle, and 
the reverse curvature in the other part, of 
the spoon or fork, which introduces a new 
mode of operation in the combined action 
of the corrugation and the two curvatures, 
and produces a new effect, as compared 
with the mode of operation and the effect 
found in the snuffers, where no such cvu:- 
vatures exist The plaintiff's patent extends 
only to spoons and forks and "similar 
articles." At the date of the patent, the sil- 
ver and plated spoons and forks which the 
plaintiff's articles are, as he states in his pat- 
ent, designed to imitate, had a deflned and 
understood shape, and embodied two reverse 
curvatures on the two respective sides of the 
line of junction between the handle and the 
part not embraced in the handle. It was to 
this structure that he applied the species of 
corrugation referred to. There is nothing that 
tends to the conclusion that it did not re- 
quire experiment to ascertain whether such 
species of corrugation could be successfully 
apphed, by swedging in dies, to articles hav- 
ing such reverse curvatures, and especially 
to articles with such a narrow part on one 
side of the line of junction between the two 
curvatures. 

Being entirely satisfied that the second 
claim of the plaintiff's patent is valid, I must 
grant the injunction prayed for. 
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GROSS V. SIOUX COUNTY. 

[2 Dill. 509.] 1 

Circuit Court, N. D. Iowa. 1S73. 

J0BISMCTION— JUDGMEXT— SeKVICE OF PllOOESS 
UPON A COUXTr COBPOKATIpX. 

1. A judgment rendered without jurisdietiou 
over the person sued is void. 

2. This rule, illustrated by the case of an ac- 
tion against the county, where the statute re- 
quired service of procpss to be made upon the 
county judge, and the actual service was made 
upon the chairman of the board of supervisors: 
Held, that a judgment by default against the 
county without an appearance was void. 

3. Whether service upon a county may be 
made by serving the proper officer when absent 
from and outside of the county, quaere? 

This is an action at law upon a judgment 
alleged to have been rendered against the de- 
fendant in favor of one Lombard by the 
state district court for Bubuque county, 
Iowa. The petition is in the usual form, 
and, after proper averments of citizenship 
to give this court jurisdiction, alleges that on 
the 23d day of March, 1869, the district 
court of the state of Iowa for the county of 
Dubuque rendered a judgment In favor of 
Josiah D. Lombard against the county of 
Sioux for $21,164.22 and costs; that said 
judgment is in full force, and was, on the 
3d day of August, 1871, duly assigned to the 
plaintiff, who in this action seeks to recover 
the amount thereof, with interest and costs. 
The answer sets up various defences, and 
the case is now before the court on demur- 
rer to the fourth count of the answer. This 
count sets up, and the exemplified record of 
the judgment in Dubuque county, exhibited 
by the plaintiff, shows, that this judgment 
was rendered by that court by default and 
without any appearance by the county upon 
sei-vice of the original notice (which is the 
process for commencing suits in the state 
courts) made by a private individual outside 
of the county of Sioux and within the county 
of Polk, upon the chairman of the board of 
supervisors of the county of Sioux. The ac- 
tion in the Dubuque court was upon sundry 
county warrants, in the usual form, by which 
the treasurer of Sioux county is directed to 
pay to bearer the amounts therein specified. 
The oi-iginal notice was in due form, and 
was returnable to the Dubuque district court 
on the 2d day of February, 1869. The re- 
turn of service thereof is as follows: "State 
of Iowa, Dubuque county: Benjamin J. 
Sweet, upon oath, says that he sei-ved the 
within and foregoing notice upon the defend- 
ant by reading the same to Miner N. Reamer, 
who was then and there the chairman of the 
board of supervisors of said Sioux county, 
and by delivering to him, the said Reamer, 
at the same time and place, a true copy of 
said notice; that said service was so made 
at the city of Des Moines, in the county of 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Polk, and state of Iowa, on the 28th day of 
October, 1868, where the said Reamer was 
in attendance upon the circuit court of the 
United States; and I do further depose and 
say that I am personally cognizant of the 
fact that said Reamer was then and there 
chairman of the board of supervisors of said 
county, and as such was in attendance upon 
said court, in the interest of said Sioux 
county. Signed, Benjamin J. Sweet" This 
return was subscribed and sworn to by 
Sweet, and upon it and without any appear- 
ance by the county, the district court for 
Dubuque county rendered judgment against 
the county by default The fourth count of 
the answer sets up that service was made 
as above, and claims that the court had no 
jurisdiction, and that its judgment (the- 
basis of the present action) is void. 

Grant & Smith, for plaintiff., 
Joy & Wright, and Withrow, Gatch, & 
Wright, for defendant 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. The plaintiff's 
assignor brought suit in Dubuo'ie county 
against the county of Sioux upon its ordinary 
warrants, payable at its own treasury upon 
service of process made in Polk county upon 
the chairman of the board of supervisors of 
the defendant The suit was brought in the 
wrong county, but if the service upon the de- 
fendant was sufficient and it did not move 
to change the venue to the proper county, 
the judgment would, under the statute of 
Iowa, be valid. Revision 1860, § 2802. 

The only question now before the court is, 
had the Dubuque district court jurisdiction 
of the county? If it had", the fourth count of 
the answer is bad; if it had not, that count 
presents a good defence, and the demurrer 
thereto should be overruled. The law then 
in force respecting the mode of service upon 
a county was section 2824 of the Revision, 
which provides: "If a county is defendant, 
service (of the original notice) may be made 
on the county judge or clerk of the county 
court" This section was enacted when the 
county judge was the fiscal agent of the 
county and had the general management of 
its affairs. In 1860 the legislature abolished 
the system of managing the county affairs 
by a county judge, and adopted instead 
thereof the supervisor system. The board of 
supervisors, consisting of a member from 
each civil township of the county, transact 
the business of the county at regular or spe- 
cial meetings, and there were devolved upon 
the county board of supervisors the jurisdic- 
tion and powers of the county judges. Re- 
vision 1860, pp. 48-53. 

There was no special act changing the 
mode of making sei'vice upon counties until 
1870, when section 2824, supra, was amended 
thus: "If a county Is defendant service 
may be made on the chairman of the board 
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of supervisors or county auditor." Laws- 
1870, p. 209. But this enactment was after 
the rendition of the judgment now before- 
us, and the question must be decided upon- 
section 2824 as it orighaally stood. And up- 
on reading the acts respecting the board of 
supervisors, we find no provision substituting 
the chairman of the board, who is simply its- 
presiding officer, in the place of the county 
judge, or investing him with the powers or 
functions of that officer. If service of notice- 
against the county could be made upon the 
supervisors at all, it must be made upon the- 
board. Previous to the act of 1870, there 
was, so far as we can discover, no more au-- 
thority to serve the chairman of the board- 
than any other member of the board. Uu' 
der these views, the court would have ac-- 
quired no jurisdiction over the county had 
the chairman been served with notice within 
the county. 

We are also inclined to the opinion that 
there was no authority of law to make serv- 
ice upon the chairman of the board when 
absent from his county. The statute con-' 
templates that, personal actions in the state' 
courts shall be brought within the county 
where the defendant resides, and the official 
duties of the county officers are to be per- 
formed at home. Was it the Intention of the" 
legislature that the county judge or the coun- 
ty clerk, or, since 1870, the chairman of the 
board, or county auditor, could be served 
with process when away for business or 
pleasure, hundreds of miles from his official 
home, the place where he discharges his offl' 
cial duties and exercises his official powers?' 
We doubt it; but it is unnecessary to place- 
our judgment upon this ground or give any 
positive opinion upon it See Board of Su- 
pervisors V. Young, 31 111. .194. Demurrer 
overruled. 

See Lynde v. Winnebago Co., 16 Wall. [83 U<- 
S.] 1872. 



Case ISTo. 5,843. 

GROSS & P. MANUF'G CO. v. GBRHARD.^ 

[8 Reporter, 136; 7 Wkly. Notes Cas. 51; 25- 
Int Rev. Rec. 280; 27 Pittsb. Leg. J. 36.] 

Circuit Court E. D. Pennsylvania. March 22, 
1879. 

Practice ix Civil Cases— Secukitt for Costs--- 

istekpleader. 
■ [Wtiere property seized under execution is 
claimed by a third person, and an interpleader- 
is directed, the claimant has the burden of proofr 
and is the real as well as the nominal plaintiff iit 
the fei{?ned issue. Therefore he cannot require 
the plaintiff in execution, though a non-residentr 
to give security for costs.] 

[This was a suit by the Gross & Phillips- 
Manufacturing Company against Gerhard.] 

Rule on the defendant in an interpleader 
issue to enter security for costs. The plain- 
tiff, a non-resident, brought suit and obtained- 
judgment in October, 1878. Execution issued^ 
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and certain goods, consisting of the stocli of 
a lumber yard, were seized as the property 
of the defendant, but were claimed by de- 
fendant's brother. Upon the hearing of the 
rule for an interpleader, the claimant asked 
that the defendant in the feigned issue (the 
original plaintiff) be directed to enter security 
for costs; but the court (Butler, X), refused 
to make such order unless the claimant filed 
an affidavit disclosing his title, and made the 
rule absolute. Thereupon the claimant took 
this rule and filed his affidavit stating that 
be had purchased the goods from the de- 
fendant in the execution on the 7th of Au- 
gust, 1878. A valuable consideration for the 
purchase was stated. Since the purchase the 
deponent had been in full, absolute, and ex- 
clusive possession of the goods. 

Mr. Rich, for the rule. 

The nominal defendant is, in fact, the plain- 
tiff, and, being a non-resident, should enter 
security for costs. 

Mr. Mason, contra. 

If the facts stated in the affidavit are true, 
the defendant in the feigned issue would not. 
In any event, be required to pay costs. 
Mansley v. Moore, 1 Wkly, Notes Cas. 268. 
The affidavit shows that the claimant is the 
actual as well as nominal plaintifif, 

BUTLER, District Judge. While it is true 
that the party who is actually the defendant 
may, under the rule of court, require security 
for costs, although nominally he is plaintiff, 
the facts here disclosed by the affidavit show 
ft case in which the burden of proof is upon 
the claimant to satisfy the jury that he ob- 
tained the goods bona fide, and paid full 
value for them. He is the actual as well as 
the nominal plaintiff. Rule discharged. 
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The GROTIUS. 

[1 Gall. 503.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1813. 

Prize — Custodt of, on Appeal — Atjthoritt of 
District Court. 
1. On an appeal to the circuit court, the prop- 
erty follows the appeal into that court. The 
Collector, 6 Wheat [19 U. S.] 194. 
[Followed in Davis v. The Seneca, Case No. 
3,651. Cited in Foljjer v. The Robert G. 
Shaw, Id. 4,899; Wilson v. Bell, 20 Wall. 

1 [Reported by John Gallison, Esg.] 



(87 U. S.) 225; The Thomas Fletcher, 24 
Fed. 482.3 

2. The district court has no authority, after 
an appeal, to bail or sell the property. 

[Appeal from the district court of the Unit- 
ed States for the disti-ict of Massachusetts.] 

In this cause a motion was made to the 
court to order into its custody the prize prop- 
erty [the Grotius and cargo], which, after a 
decree in the district court, and an appeal, 
had been delivered to the claimants [Thomas 
Sheafe and others] on bail by the court The 
motion was made upon the ground, that after 
the appeal, the district court had no jurisdic- 
tion. 

Cummings & Sprague, for captors. 

STORY, ^Circuit Justice. I have had oc- 
casion to consider this question in other 
causes. There- can be no doubt, that wher- 
ever the property does not follow the cause 
into the appellate court, the court, in whose 
custody the property remains, may make any 
order respecting it, which circumstances may 
require, in the same manner as if the cause 
were still pending there. Such court may, 
therefore, sitting as an admiralty court, or- 
der a sale, or a deliveiy on bail, according to 
the course and usage in maritime causes. 
But where the property follows the cause 
into the appellate court, I take it to be dear, 
that by the appeal, all jurisdiction is gone 
from the infei'ior court. The property either 
goes uito the appellate court at the same time 
as the cause, or not at all. Upon any otiier 
construction, great mischiefs would arise. 
No other point of time could be legally fixed, 
at which the authority of the inferior court 
would cease; and a conflict of jurisdictions, 
as to the dispoisal of the property, might pre- 
sent great difficulties and embarrassments. 
The appellate court might award an acquittal 
or condemnation, and proceed to execute its 
decrees, at the same time that the inferior 
court might be subjecting it to its Interlocu- 
tory orders. The vice-admiralty com-ts of 
Great Britain, sitting in a different jm:isdic- 
tion from the appellate courts, have gener- 
ally exercised authority over the property 
after an appeal, upon the ground that the 
appeal does not remove the property from 
their custody. Whatever may have been the 
original source of this authority, whether as- 
sumed as an Incident to the admiralty juris- 
diction or not, it now stands upon the express 
provisions of statutes. In all probability, it 
was engrafted into the original constitution 
of those courts, or assumed as a resulting 
power from the appellate court sitting with- 
in another jurisdiction, or from the limited 
authorities exercised by the latter; and I 
take it to be the established coxu-se, to remit 
the decree of the appellate court to the in- 
ferior court for execution, unless in special 
cases regulated by statute. So also in causes 
carried by appeal from the high court of ad- 
mh'alty to the lords commissioners of appeal 
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in prize causes in Great Britain, it is under- 
stood to be the general course, to remit tlie 
final decree for execution in the inferior 
coinrt The property, therefore, is deemed 
still in the possession of the inferior court, 
and consequently it may, pending the ap- 
peal, make any order for the delivery or sale 
of it On examining the act of 24th of Sep- 
tember, 1789, c. 20 [1 Stat 73], organizing the 
courts of the United States, it -will be foimd, 
that on appeals from the circuit to the su- 
preme court, the final decree of the latter is 
directed to be remanded to the former for 
execution. It results, therefore, that the 
property does not follow the cause into the 
supreme court but remains to await the 
final decree in the circuit court But the pro- 
visions are difiCerent as to the district court. 
On appeals from the district to the circuit 
court, no authority is given to remand the 
cause to the former lor execution, where the 
appeal is pursued, but on the contrary, the 
provision of the 24th section would seem im- 
avoidably to require, that the circuit court 
should execute its own decrees; and if any 
doubt should exist as to this construction, 
that doubt would be put entirely at rest by 
the uniform practice, which has obtained 
ever since the first organization of this court 
How can such execution be done, imless the 
pi operty or its ^substitute, affected by the de- 
cree, is in the legal custody and control of 
the court? Besides, this court sits within 
the same judicial district, as tiie district 
court The marshal, who has the custody of 
captured property, and the clerk, with wbom 
may be deposited its proceeds, are officers of 
this, as well as of the district coiu*t There 
Is therefore no difficulty occasioned by iiny 
supposed transfer of the custody of the prop- 
erty by the appeal 

On the whole, I am satisfied, that after an 
appeal, the property is removed from the 
legal custody of the district court, and is no 
longer subjected to its interlocutory orders. 
There may, and I fear there will, grow in- 
conveniences out of this decision, but it will 
be lor the legislature to remove them, by giv- 
ing authority to either of the judges of this 
court, in vacation, to make any interlocutory 
orders respecting property in its custody. 
At all events, I do not feel at liberty to reject 
the obvious meaning of the law, on account 
of mischiefs, which a court may lament, but 
has no authority to remedy. In the present 
case, however, circumstances of a peculiar 
nature will induce me to leave the property 
where the decision of the district court has 
deposited it aiotiou rejected. 

[NOTE. In the district court the sTiip had 
been condemned to the United States, and in the 
circuit court this decree was affirmed. An ap- 
peal was taken by the claimants to the su- 
preme court, where, in an opinion by Mr. Jus- 
tice Washington, an order was made for fur- 
ther proof upon the facts concerning die va- 
lidity of capture. 8 Cranch (12 U. S.) 456. Up- 
on the second argument an opinion was deliv- 
ered by the same justice,— 9 Cranch (13 U. S.) 



368, — in which the decree of the circuit court 
condemning the ship, etc., to the United States 
was reversed, and it was ordered that the said 
ship be condemned as lawful prize to the cap- 
tors.] 
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GROVER & BAKER SEWING MACH. CO. 
V. CLINTON et al. 

[5 Biss. 324; 8 N. B. R. 312; 6 Chi. Leg. News, 

33; 18 Int Rev. Rec. 166; 21 Pittsb. 

Leg. J. 34.] 1 

Circuit Court, W. D. Wisconsin. June, 1873. 

FiDUCiART Debt— CoLLECTiox BT Agent— Act of 
1841 — MixGLixo Funds— Conversion. 

1. Money collected by an agent under an 
agreement to account and pay over the proceeds 
monthly to his principal, is not a debt created in 
a "fiduciary character" within the meaning of 
the bankrupt act. 

[Cited in Keime v. Graff, Case No. 7,650; 

Zeperink v. Card, 11 Fed. 296.] 
[Cited in Woodward v. Towne, 127 Mass. 42; 

Gibson v. Gorman, 44 N. J. Law, 328.] 

2. A bankrupt is not liable to arrest on such a 
debt and it is discharged in bankruptcy, 

[Cited in Re Smith, Case No. 12,976.] 

3. The words "fiduciary character," in the act 
of 1867 [14 Stat 517], are essentially the same 
as "any other fiduciary character," in the act of 
1841. 

[Cited in Hennequin v. Clews, 77 N. Y. 431.] 

4. Decisions under the bankrupt act of 1841 
[5 Stat. 440], considered and approved. In re 
Kimball [Case No. 7,768], disapproved. 

5. It seems, that when an agent * is to ac- 
count monthly with his principal, a court might 
infer that the agent was allowed to mingle the 
money collected with his other funds, and to 
consider himself an absolute debtor for that 
amount and if authority so to do may'be im- 
plied from the course of dealing, the agent 
would be exempted from special liability for a 
conversion of the money. 

This was an action of assumpsit, by the 
Grover & Baker Sewing Machine Company, 
against A, T, Clinton, R. G. Douglass and 
E. D. Loomis, their agents in La Crosse, to 
recover a balance of one thousand six hun- 
dred and thirty dollars .and seventy-one 
cents. Since the 1st of April, 1872, defend- 
ants, who were merchants at La Crosse, had 
been the plaintiff's agents in the sale of sew- 
ing machines, receiving a commission of 
thirty-five per cent of the retail price, and 
accounting and paying over the balance of 
sales monthly. The defendants, prior to the 
commencement of this suit, bad been adjudi- 
cated bankrupts in tiie district court; but 
the plaintiffs, assuming that they were liable 
to arrest under the state statute, procured an 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 18 Int Rev, Rec- 
166, contains only a partial report] 
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order for their arrest from the circuit court 
in this cause, in accordance with the state 
practice, by virtue of "which they were ar- 
rested and held to bail. This was a motion 
by the defendants to be discharged from ar- 
rest on the ground that, imder the bankrupt 
act, they were exempt from arrest under the 
cause of action set forth in the complaint. 

Carpenter & Murphey, for plaintiff, cited 
In re Seymour [Case No. 12,684]; In re 
Kimball [Id. 7,768] ; same case on review [Id. 
7,769]. The transaction is, under the statute 
of Wisconsin, a crime for which the defend- 
ants are liable to indictment as for larceny. 
Rev. St. (Taylor's Ed.) c. 165, § 30. And it 
cannot be said that a transaction, thus de- 
clared to be crime, is a mere matter of con- 
tract between the parties. 

S. U. Pinney, Wing & Prentiss, and Cam- 
eron & Losey, for defendants. 

Before DAVIS, Circuit Justice, and HOP- 
KINS, District Judge. 

HOPKINS, District Judge. It seemed io 
be taken for granted, on the argument, that 
the state statute authorized an arrest upon 
such a state of facts. Taylor's St p. 1452. 
That question may not be quite as clear as 
claimed. The state statute, however, is very 
much broader than the bankrupt act, and al- 
lows arrests in all actions of tort, and for 
money received and misapplied by an agent, 
factor or broker. In assuming the liability 
of the defendants to arrest under the state 
laws, it is doubtful whether due importance 
was given to the fact, which appears undis- 
puted in this case, that the proceeds were 
only to be paid over monthly. Such a course 
of dealing might authorize a court to infer 
that the agent was allowed to mingle the 
money co'llected with his other funds, and to 
consider himself a debtor for the amount; 
and if an authority to do so might be fairly 
implied, the agent would not be liable for 
wrongfully converting the money, within the 
meaning even of the state statute. 

It is, undoubtedly, the duty of an agent to 
keep the money collected for his principal, 
to whom it belongs; and, if in the absence 
of an authority, express or implied, to treat 
it as his own, and himself as a mere debtor, 
he wrongfully uses it for his own benefit 
and in his own business, he is liable to an 
action of trover and to the legal consequences 
of' such an action. Cotton v. Sharpstein, 14 
Wis. 226. Whether the court ought not, in a 
case like this, to presume a consent or ac- 
quiescence of the principal to such use of the 
funds by the agent, as to exempt him from 
the more rigorous remedies in actions for 
torts, we do not decide, but prefer to place 
our decision upon the ground upon which the 
case was argued, that is, the right to arrest in 
such a case under the bankrupt act, during 
the pendency of the bankrupt proceedings. 

The twenty-sixth section of the bankrupt 
act exempts the bankrupt from arrest, dur- 



ing the pendency of the proceedings, upon all 
debts or claims from which his discharge 
would release him. Section 33 declares "that 
no debt created by the fraud or embezzle- 
ment of the bankrupt^ or by his defalcation 
as a public officer, or while acting in any 
fiduciary character, shall be discharged." 

The question depends upon the meaning of 
the phrase "fiduciary character." It does 
not mean, certainly, demands arising out of 
torts, such as trespass or trover, for section 
19 allows demands "for goods or chattels 
wrongfully taken, converted or withheld," to 
be proven, and such demands are released 
by the discharge, so that something more 
and different was meant than a debt or de- 
mand originating in a tort A demand for a 
wrongful conversion of money ought not, it 
would seem, upon principle, to render a 
party liable to arrest any more than a wrong- 
ful conversion of goods and chattels. 

But it Is unnecessary to consider the ques- 
tion abstractly, for the same phrase substan- 
tially was used in the act of 1841, and the 
supreme court of the United States in Chap- 
man V. Forsyth, 2 How. [43 TJ. S.] 202, con- 
strued it as not including cases of this char- 
acter, but as having reference to special or 
technical trusts, as distinguished from such 
as the law implies from the contract of the 
parties. And the court there very properly 
observe that if construed to include cases of 
implied trust, but few debts would remain 
upon which the bankrupt act would operate. 

In concluding the opinion, they say that "a 
factor who owes his principal money, received 
on the sale of his goods, is not a fiduciary 
debtor within the meaning of the act." And 
if a "factor" is not a "fiduciary debtor," he 
cannot be said to have acted in a "fiduciary 
character" in relation to the matter out of 
which the debt arose; and if that is true of 
factors, it must be equally so of other agents 
clothed with similar powers; they cannot be 
regarded either as fiduciary debtors, or held 
liable in that character, or be denied the ben- 
efit of the discharge under the act. These de- 
fendants were, by the express terms of their 
agreement and their course of dealing, au- 
thorized to carry the money received into ac- 
count, and were to report sales and pay over 
balance only monthly. 

It is true, in the case above cited, some 
stress is laid upon the association of the 
words with an enumeration of certain well- 
defined trusts, as having some bearing upon 
the interpretation; but such association does 
not seem to have been regarded as controlling. 
Is there any substantial difference between 
the act of 1841 and the present act? We 
think not. In our opinion the phrase "or any 
other fiduciary capacity," in that act, is as 
comprehensive as the words "or while acting 
in any fiduciary character," used in the act of 
1867. We are unable to discover any materi- 
al difference between them. The omission of 
the words, "executor, administrator, guardian 
or trustee," does not necessarily change the 
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meaning of the jhrase "fiduciary cliaracter" 
or capacity. And as tliat language liad been 
construed by the supreme court as not to in- 
clude cases of this kind, when the present act 
was passed we think congress must be pre- 
sumed to have accepted that construction and 
to have used the phrase in the sense given to 
it by the decision of the court above-mention- 
ed. Such is the universal rule for interpret- 
ing re-enacted statutes. 

The supreme court of Massachusetts, in Oro- 
nan v. Cotthig, 104 Mass. 245, in a well-con- 
sidered opinion, have held that the act of 1S67 
meant the same, and should receive the same 
construction as that given to the act of 184a, 
In Chapman v. Forsyth, supra, that the slight 
change in the phraseology did not warrant a 
different construction. To give to the act the 
comprehensive meaning contended for by the 
plalntifE's counsel, would be to except from its 
operation a very large and important branch 
of commercial transactions, and give to manu- 
facturers and others who adopt the mode of 
selling their manufactured articles through 
agents, as was done in this case, and to the 
owners of property (almost necessarily) con- 
signed to commission men and factors for 
sale, a very great and decided advantage over 
merchants and others engaged in the ordinary 
modes of conducting commercial pursuits, and 
open the door for all kinds of shifts and de- 
vices, on the part of merchants as well as 
manufacturei-s, to evade the operation of the 
bankrupt law, alike discreditable to the par- 
ties, and detrimental to the interests of trade 
and commerce. 

We are aware that the district court of the 
Southern district of New York, in Re Kim- 
ball [Case No. 7,768], has given a difCerent 
construction to the section of the bankrupt 
act now under consideration, and held that a 
commission merchant, who received property 
from a country dealer to sell and remit the 
proceeds, after deducting hi^ commission for 
selling, was liable to arrest in an action for 
not paying the proceeds, and that such deci- 
sion was affirmed by the circuit court in Re 
Kimball [Id. 7,769], Justice Nelson giving the 
opinion. 

But the reasons assigned by those learned 
Judges fail to satisfy us of the correctness of 
their conclusions. We cannot see the. differ- 
ence between the present act and the act of 
1841, which they refer to, and upon which 
they base their opuiions and" reject the deci- 
sion of Chapman v. Forsyth, above-mention- 
ed. We do not believe that congress intend- 
ed, by the slight and insignificant change in 
the phraseology in the present act, to alter 
the defined meaning and judicial construction 
given to the act of 1841, and hence regard the 
decision under that act as binding upon the 
courts in construing the present act. We 
think, therefore, and for the reasons above 
stated, that the defendant's motion should be 
granted, and direct that they be discharged 
from arrest, and that the order therefor be 
vacated and set aside. 
llFED.OAS.— 6 
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For a general discussion of the position of a 
factor under this 33d section, consult the es- 
say in 7 Am. Law Rev. 32, "Are our factors 
merchants or trustee?" 



GROVER & BAKER SEWING MACH. CO. 
(COPLEY v.). See Case No. 3,213. 
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Case N"o. 5,846. 

GROVER & BAKER SEWING MACH. CO. 
V. SLOAT et al. 

[2 Fish. Pat. Cas. 112.] i 

Circuit Court, S. D. New York. Aug., 1860. 

Patents — Suit by Licensees — Evidbxoe Fiest 
Offeked at Hearing — Cokporations — 

COXSTRUCTION OF ChARTEIi. 

1. The complainants were a corporation under 
the laws of Massachusetts. Held, that as the 
right to manufacture machines is general and 
not confined to the limits of Massachusetts by 
the charter, and as there is no prohibition upon 
it by the laws of New York, the complainants 
may properly use the invention in New York. 

2. Mere licensees have no interest capable of 
affording the foundation of a suit in the name 
of sudi licensees. 

[Cited in Blair v. Lippincott Glass Co., 52 
Fed. 227.] 

3. Where a patent was offered in evidence at 
the hearing which was not introduced before the 
examiner, held, that as the other party had had 
no opportunity for esplanation, the proof could 
not be received or considered. 

'This was a bill in equity filed [by the Gro- 
ver & Baker Sewing Machine Company] to 
restrain the defendants [George B. Sloat and 
others] from infringing letters patent [No. 
12,116] granted to W. P. N. Fitzgerald, as 
assignee of the inventor, Allen B. Wilson, 
December 19, 1854, for an "improvement in 
sewing machines," which was an improve- 
ment in the feeding device, also invented by 
Wilson, and patented November 12, 1850 
[Patent No, 7,776], which is more particular- 
ly described in the case of Potter v. Wilson 
[Case No. 11,342]. That device consisted of 
a roughened bar having two motions only, 
forward and backward. The improvement 
described in the present patent was substan- 
tially the same, except that four motions 
■vyere given to the feeding bar instead of two. 
The roughened feeding sm-face moving for- 
ward with the cloth, then dropping below 
it, moving backward beneath the table, and 
rising again to seize the material to ad- 
vance it for anouier stitch. The claims of 
the patent were as follows: "The device 
in the sewing machine for feeding the cloth 
along, consisting of bar K furnished with 
points or notches, having a vertical or up 
and down motion for fastening the cloth up- 
on, and releasing it from said bar by striking 
it against a plate, or spring F, and a lateral 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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motion, or motion forward and back, for 
feeding the cloth along after each stitch, sub- 
stantially as set forth," 

Geo. GifCord and E. W. Stoughton, for com- 
plainants. 

Blatchford, Seward & Griswold, for de- 
fendants. 

Before NELSON, Circuit Justice, and 
SMALLEY, District Judge. 

NELSON, Circuit Justice. These suits are 
founded upon letters patent granted to W. 
P. N. Fitzgerald, dated December 19, 1854, 
as assignee, upon the kivention and appli- 
cation of A. B. Wilson. The invention con- 
sists of an improvement of the feed motion 
of Wilson, embraced in his reissued patents, 
Nos. 346 and 414. The surface, moving the 
cloth by its intermittent motion to the needle, 
is caused to drop from the doth, in its return 
to again seize it, and advance it for another 
stitch. The effect is to free the cloth from 
the surface in its return, with a view to 
again advance it 

The novelty of this improvement Is dis- 
puted by the defendants. The proof carries 
back this invention by Wilson, that is, his 
conception of the idea and embodiment into 
a model, to April or May, 1850; and it was 
introduced into a working machine as early 
as 1852. The only improvement of the kind 
seriously claimed by the defense to be earlier 
than Wilson's is that of Leander W. Lang- 
don. We have had occasion to examine the 
claims of this person, generally, as to the 
date of his invention of the feed motion in 
sewing machines. In a case between Potter 
& Wheeler against these parties, and to ex- 
press our opinion on the subject. .In respect 
to this particular improvement, it is quite 
clear, upon the proofs, that Langdon never 
embodied it into a machine till after the 
year 1852, and after he had seen it in one of 
A. B. Wilson's machines. 

Several objections have been taken in this 
suit by the coimsel for the defendants, inde- 
pendently of the question upon the novelty 
of the Invention. 

I. It Is insisted that the plaintiffs, by their 
charter in the state of Massachusetts, are 
incapable of using the invention in New 
York, inasmuch as the charter confines their 
operations to the city of Boston and county 
of Suffolk, In that state. But we do not so 
construe this charter. Although a Massa- 
chusetts corporation, the right to manufac- 
ture the machines is general, and not eon- 
fined to the limits of that state, and there Is 
no prohibition upon it by the laws of New 
York. [Bank of Augusta v. Earle] 13 Pet 
[38 U. S.] 519. 

H. It Is objected that the Wheeler & 



Wilson Manufacturing Company should have 
been made parties. This objection is found- 
ed upon a clause in the assignment of Fitz- 
gerald, the patentee, to the plaintiffs, which 
is as follows: "Subject, however, to an as- 
signment this day made by me, the said Fitz- 
gerald, of the right to use said invention, con- 
currently with the said Grover, Baker & Co., 
tmto the Wheeler & Wilson Manufacturing 
Company, to which, for the terms therein, 
reference is made." The answer to the ob- 
jection is, that the Wheeler & Wilson Manu- 
facturing Company are only licensees accord- 
ing to the recital imder the patent and there- 
fore have no interest capable of affording 
the foundation of a suit 

in. The next objection is, that the Fitz- 
gerald patent recites that "the operative 
parts of this machine, and its construction, 
are substantially the same as those described 
in letters patents bearing date June 15, 1832, 
granted to N. Wheeler, A. B. Wilson, A. War- 
ren, and G. P. Woodruff." The defendants 
claimed the right on the hearing, to produce 
the patent of June 15, 1852, and to show, 
from the recitals In It that the Improvement 
in question had been assigned by Wilson to 
the four persons above mentioned. Hence, 
that Wilson had only one-fourth of the inven- 
tion at the time he assigned to Fitzgerald, 
and that he acquired only this interest, and 
could convey no greater interest to the plain- 
tiff. 

This objection was not taken in the an- \ 
swers of the defendants, nor was it the sub- \ 
ject of examination or inquiry before the ex- 
aminer. As the patent of 1852 was not pro- 
duced by the defendants before him, nor the 
facts stated In the recital refCTred to and re- 
lied on, the plaintiffs have had no opportuni- 
ty for explanation; and even If the petition 
of the coimsel Is well founded, it is impossi- 
ble so to determine upon the proofs before 
us. The objection comes too late, as well 
as the production of the patent of 1852. / 

IV. It is further Insisted that a device, de- 
scribed in a caveat filed by Wm. H. John- 
son, November, 1848, and in a patent issued 
to him March 7, 1854, contained the princi- 
ple of this improvement of Wilson. But it 
is only necessary to read the description, and 
examine the model of this machine, to see 
that the device has no resemblance to that of 
Wilson's in the improvement in question. 
Without furth^ pursuing the examination 
in these cases, we are satisfied the plaintiffs 
are entitled to a decree for the infringement, 
and for injunctions, and that reference be 
made to a master to take an accoimt 

[For other cases involving this patent, see note 
to Potter V. Whitney, Case No. 11,841.] 

2 [No. 9,041.] 
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Case Wo. 5,847. 

GROVER & BAKER SEWING MAGH. CO. 
V. WIIiljIAMS et al. 

[2 Fish. Pat. Cas. 133.] i 

District Court, T>. Massachusetts. Dec, 1860. 

Patents— Pbeltminart Injunction— Prima Facie 
Case— Prior Suits and Judgments— Reissue. 

1. On the hearing of a motion for a prelim- 
inary injunction, it is not sufficient for a plain- 
tifE, in order to make out a prima facie case, 

■merely to produce his patent. 

2. The prima facie right under the patent must 
be strengthened, in one of two ways.hy a audg- 
ment or decree after a judicial investigation; or 
by exclusive possession for §ome time, or,, in otner 
words, by the acquiescence of the pubhc in the 
claim which is set up, under the patent, to a 
monopoly. 

[Cited in Dickerson v. De La Vergne Refrig- 
crating Maeh. Co., 35 Fed. 144; Corbm Cab- 
Let f oek Co. V. Yale & Towne Manuf g 
Co.,-58Fed. 564.] 

[Cited in Carpenter v. Dick, 41 Ohio St. 294.] 

6. Where an injunction is sought upoii the 
ground that suits have been brought uPon tie 
patent and judgment obtained without resist- 
ance, and it appears that several patents were 
sued upon in the same action, that fact must di- 
minish the force of the presumption that th& ae- 
fendant submitted because of his belief of tiie 
validity of the patent, to restrain the infringe- 
ment of which the injunction is sought. 

[Cited in McWilUams Manuf g Co. v. Blundell, 
11 Fed. 422.] 

4 It would not necessaril/ follow, because 
there were certain persons carrying on an art or 
manufacture at their own manafacturing estab- 
lishment, and others did not enter into competi- 
tion with them, that that abstaining from com- 
petition was owing to the belief that they had the 
exclusive right. 

5. If a prejudice existed against the nse of 
the patented article, it could not be until the 
patentee had succeeded by the expenditure ot 
time, labor, and money, in overcoming that prej- 
udice and in introducing the article mto gen- 
■eral demand, that others would feel a desire to 
participate in the manufacture. 

6 If the manufacturer held several patente 
under which he was claiming an exclusive right, 
S^ flcTthat the public abstained from interfer- 
ing with his monopoly, would not prove that 
they supposed them all to be equally valid, or 
See a presumption, from that source, of the 
validity of any particular one of them. 

7 If one of those patents had already been su^ 
lained, and the plaintiff was entrenched behind 
it, it could har^y be said that the pubhc ab- 
stained from making his machine because they 
bSSved inttie validity of otiier :patents held by 
liim. 

8. Undoubtedly there may be .cases in which 
an original patent relates to and covers palpably 
the same t&ng that is in the reissued patent, 
- and if it does, Ind the publ c have acquiesced in 
ae claim ma^e in the original patent, it is evi- 
dence to show that they believe that the patentee 
had an esdusive right to it. 

9 But, if the original patent did not claim the 
same thing as the reissue, and therefore tiie pub- 
lic had no notice that it was the patented inven- 
tion or that the patentee claimed it, or had any 
exclusive right to it, then the acquiescence m the 
original patent can not be construed as. acquies- 
cence in the reissue. 

1 [Reported l)y Samuel S. Fisher; Esq., and 
liere reprinted by permission.] 
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This was a motion [by the Grover & Baker 
Sewing Machine Company against Charles 
W. Williams and others] for a provisional 
injunction to restrain the infringement of 
letters patent [No. 7,931], for an improve- 
ment in sewing machines granted to Wil- 
liam O. Grover and William E. Bake:, Feb- 
ruary 11, 1851, reissued June 15, 1858 [No, 
568], and assigned to complainants. The 
claims of the reissued patent were as follows: 
"First A mechanism for making a stitch sub- 
stantially such as is descritied, and consisting 
of an eye-pointed perforating instrument and a 
non-perforating eye-pointed instrument, oper- 
ating substantiaUy as specified. Second. A 
stationary table or support for the material 
to be sewed, substantially such .as specified, 
and performing the duties, substantially as 
set forth; and. Third. A feed, in which the 
cloth is grasped between two surfaces -with- 
out being attached to either of them, substan- 
tially in the manner and for the purpose set 
forth; meaning to claim as of our invention 
none of these elements severally or apart 
from the others, but only the three in com- 
bination." The facts upon -which the injunc- 
tion -was asked and denied are sufficientiy 
set forth in the opinion. 

S. J. Gordon, Causten Browne, and G. T., 
Curtis, for complainants. 
A. C. Washbume, for defendants. 

SPRAGUE, District Judge. This is a mo- 
tion for, a preliminary injunction to restrain 
the defendants from making a certain kind 
of sewing machine, to -which the plaintifCs 
claim the exclusive right by virtue of a pat- 
ent. This motion is heard in a summary way 
upon ex parte affidavits, w^hich is not the 
most satisfactory mode of investigating the 
rights of parties when in contestation. A 
summary hearing is had upon a necessity 
more or less urgent, for the immediate inter- 
position of the court; and it is presumed 
that there is not time for that full and thor- 
ough investigation which is to be made upon 
the final hearing, -where the -witnesses can 
be subjected to a cross-examination, and the 
process of the coxirt may be used to compel 
the attendance of the -witnesses and the pro- 
duction of evidence. In such a hearing, it 
is not sufficient for a plaintiff, in order to 
make out a prima facie case, merely to pro- 
duce his patent The court will not, upon the 
mere production of a patent, entertain this 
motion for a preliminary injunction. 

The prima facie right under the patent 
must be strengthened; and that is done in 
one of two ways: by -a judgment or decree 
after a judicial investigation; or by exclu- 
sive possession for some time, or, in other 
words, by the acquiescence of the public in 
the claims -which the plaintifE has set up un- 
der his patent to a monopoly. In this in- 
stance there has been no judicial investiga- 
tion. There have been cases— one in this 
court, at law, and three eases in Pennsylva- 
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nia, in equity, in -which the defendants have, 
by an arrangement with the plaintiffs, sub- 
mitted, and a judgment and decree have been 
given against them— which I may, perhaps, 
advert to hereafter; but no case has been 
presented where the judicial mind has been 
called to the investigation of this subject, and 
to determine upon such investigation, the 
validity or invalidity of the plaintiffs' claim. 
The plaintiffs therefore, rely mainly at least 
—or I might say, in the view which I take 
of it, entirely— upon exclusive possession- 
acquiescence by the public in the claim set 
up under this patent: and we are called up- 
on, therefore, to examine with some care the 
evidence of such acquiescence. 

Acquiescence is taken as evidence of the 
plaintiffs' right, and may in some cases in a 
great degree strengthen the presumption cre- 
ated by the patent itself. If a party set up 
an exclusive right to the manufacture and 
use of an article which others are desirous of 
manufacturing or using, and it would mani- 
festly be for their interest to do so, and they 
would do so, did they not think themselves 
prohibited by the patent right of another; 
then, their acquiescence, their abstaining 
from making that which it is morally certain 
they would do, but for such patent, shows 
the conviction of those who are interested ad- 
versely to it— and who, from being interested 
in it, may be presumed to have knowledge 
on the subject— shows that they are convinced 
of the patentee's right, and that they have 
sacrificed their interest to that conviction. 
But if there be no adverse interest, no person, 
who would be desirous of using it, whether 
it were patented or not then their not using 
it can not afford a presumption of the right, 
and would not strengthen it 

In the present case, I do not understand 
that it is alleged that there has been an ac- 
quiescence since the issue of 1858. On the 
contrary, the evidence furnished by the com- 
plainants themselves, and particularly by 
Mr. Potter's affidavit, shows very clearly and 
very strongly, I thuik, that there has been 
no acquiescence since that reissue. That re- 
issue is dated June, 1858. JMr. Potter says 
that since that time, up to the date when he 
gave his afBdavit, violations had been very 
numerous; that he had before him thirty cir- 
culars of persons who make and manufacture 
these machines; and he adds further, that 
not one in fifty of these manufacturers has 
pecuniary ability to respond; and tha^ in 
fact, the country is flooded with spurious ma- 
chines greatly to the injury of the plaintiffs. 
He says that these violations began in the 
summer of 1858, the patent was granted in 
June, 1858, and I did not understand the 
learned counsel who closed this case— or, 
in fact, either of the counsel for the plaintiffs 
—as relying at all upon any exclusive posses- 
sion or acquiescence under the reissued pat- 
ent. 

The suits to which I have referred were 
brought under that reissued patent, the suit 



at law in this court, and the three suits in 
equity in Pennsylvania, and the evidence is 
that those persons submitted to the reissued 
patent, and the claim that was in it, and 
that, under some arrangement or settlement 
that was made between the parties, judg- 
ment was rendered here, and decrees were 
rendered in Pennsylvania. Those suits were 
entered, I believe, in the October term, 1858. 
Now, submission in three cases out of numer- 
ous cases of infringement, can not snow a 
general acquiescence under the reissue, even 
if those suits had been founded upon the re- 
issued patent alone, though they were not; 
and the fact that those suits were founded 
upon other patents .must diminish the force 
of the submission to this patent, because in 
the agreement that the judgment should be 
entered and the deciees rendered, there is no 
distinction made between patents. 

It is not said that it was on account of 
this patent that Judgment was submitted to. 
Now, in the suit at law here, there were 
three other patents counted upon; and it may 
have been any one of these patents that was 
really the cause of the parties submitting, or 
it may have been more than one, or it may 
have been all; we do not know which. So 
in Pennsylvania. In two of the suits, I 
think, there were two other patents, and in 
the remaining suit one other patent, besides 
this, to which the same observations may ap- 
ply- I can not consider, therefore, that there 
is any such evidence of exclusive possession 
or acquiescence under the* reissued patent, as 
can be said to strengthen the presumption of 
right in the plaintiffs to that patent. It 
would seem rather the contrary— that it has 
been contested and disputed, practically, by 
numerous persons making the machine from 
the time almost of that reissue. 

The plaintiffs, then, must rely, as they do 
rely, upon acquiescence under the original 
patent, which was granted on Februai-y 11, 
1851, and it becomes necessary for the com*t, 
therefore, to examine the evidence applicable 
to that period of time. 

Now, it is to be remarked, that the plain- 
tiffs claim here an acquiescence by the public 
in refraining from manufacturing the Grover 
& Baker Sewing Machine. It is not acqui- 
escence by taking licenses from them, and 
paying them a sum of money; that has not 
been their course. They have neither licensed 
nor offered ta license, as I understand, but 
have their own manufacturing establishment, 
where they manufacture machines under their 
patents and others. From 1851 to 1S5S, others 
did not interfere — did not manufactm-e the 
articles; and it is upon this abstinence that 
the plaintiffs rely as giving exclusive posses- 
sion — and showing general— I may say uni- 
versal—acquiescence, on the part of the pub- 
lie in their daims. Now, the strength of that 
acquiescence, in the first place, it is to be ob- 
served, depends upon what would be the ap- 
parent interest of the public to manufacture 
if the plaintiffs had not the exclusive right 
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which they daim. If they had paid for li- 
censes, that would he a palpable and manifest 
sacrifice of their interests to their conviction 
of the plaintiffs' right, because it shows a 
desire to make the machine, and abstaining 
from it, paying the plaintiffs, and thus mafc. 
ing a pecuniaiy sacrifice for the sake of get- 
ting the right from the plaintiffs. But it 
would not necessarily follow, because there 
were certain persons cai'rying on an art or 
manufactm*e at their own manufacturing es- 
tablishment, and others did not enter into 
competition with them, that that abstaining 
from competition was owing to the belief 
that they had the exclusive right. It may be 
so, and it may not be. Persons set up the 
manufacture of a new article: others may 
not enter into competition, because they do 
not believe it for their interest; they may not 
believe it to be profitable; and in that ease, 
there would be no evidence that they believed 
they were excluded from it by a monopoly in 
possession of those persons. 

In the present case, Mr. Potter testifies that 
he came in as a partner in the concern of 
Grover & Baker in 1852. It seems, by his 
statement, that they began the manufacture 
of these macliines shortly before the issue of 
that patent. The manufacture commenced 
in ISoO; the patent was issued in February, 
1851; he became a partner in 1852; and 
speaking, therefore, of what he knew as a 
partner, he says there was a prejudice against 
this machine which it required labor, time, 
and expense to overcome, before it could be 
introduced, Wfiile that prejudice existed, and 
it was not introduced as an article of demand 
to the public, it could hardly be supposed that 
others would feel the temptation of interest 
to enter into competition with them in the 
manufacture. It would not be untU they had 
succeeded by the expenditure of labor, and 
time and money in overcoming that prejudice, 
and introducing it as an article of general 
demand that others would feel a desire to 
participate in the manufacture. When that 
time was reached is not stated in the affidavit, 
and therefore we can not say. So far, it goes 
to show that there was a period when it can 
not be readily supposed that others abstained 
from manufacturing merely from apprehension 
that the plaintiffs had an exclusive right, be- 
cause they might then well suppose it) would 
not be a profitable undertaking. 

But, then, coming to the position which the 
plaintiffs hold, under what exclusive right did 
they carry on this manufacture? In thq first 
place, they had this patent of 1851. They 
then had a patent granted to themselves for 
the circular needle to be used in their ma- 
chines in 1852. They held another patent for 
the mechanism for making the stitch, grant- 
ed to "William G. Bates originally, which bore 
date February, 1853, and was purcliased by 
them at that time, or, it is said, taken out by 
Bates in trust for them. They had, also, the 
Fitzgerald patent, which Issued I believe in 
1854. 
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They held those patents. Those were pat- 
ents under which the plaintiffs were proceed- 
ing to manufacture their sewing machines, 
claiming the exclusive right under those pat- 
ents, and under aE of those patents. The 
public abstained fi'om making that machine, 
and it is said that they abstained because 
they believed in the exclusive right of the 
plaintiffs xmder the patent of 1851. But if 
they had an exclusive right under either or 
the other patents, valid under the law, the 
public were barred effectually by the law 
from making this sewing machine; because 
one valid patent is as effectual a barrier in 
law as four, covering the same thing, to pre- 
vent another person's making it: that is, it 
would be a wrong, a violation of law, sub- 
jecting them to damages, and subjecting them 
to be stopped by an injunction of the court. 
Now, if they, abstained from making it be- 
cause they bdieved the plaintiffs had an ex- 
clusive right to that, manufacture, yet there is 
nothing here to show whether they believed 
that the exclusive right was because of one of 
those patents, or all of them, or more than 
one, and, if of one, of which? How can it be 
said, then, that it is shown by the plaintiffs 
that the public abstained from making it 
because they believed in the validity of the 
patent of 1851, when, if they believed in the 
validity of the patent of 1852, or 1853, or 1854, 
they were equally prevented from interfering 
with the plaintiffs' manufacture? The most 
that can be said, is, that they may have ab- 
stained from their apprehension of the patent 
of 1851, or they may not. They may have ab- 
stained from their apprehension of the valid- 
ity of either of the other patents. Now, it is 
incumbent upon the plaintiffs affirmatively to 
show that their acquiescence was under the 
patent of 1851; and when they show that 
they acquiesced either under that or under 
some one or all of the three others, it can 
hardly be said that they have affirmatively 
shown that they acquiesced in the patent of 
1851. That difficulty, I think, exists in rela- 
tion to these patents. 

Tiius far I have put these patents upon 
the same ground, as if they presented to the 
public an equal bar against their entering 
into this business. I think, however, that is 
presenting It rather stronger for the plaintiffs 
than the testimony would warrant. It ap- 
pears from the plate that was produced by 
the plaintiffs, that these four patents— as also 
Mr. Howe's patent, to which I shall advert 
hereafter— are engraved on each of these ma- 
chines, as the patents imder which it is made. 
If the public interested in ascertaining what 
was the extent of the plaintiffs' right, had 
gone to the proper source of Information, 
the patent office at Washington, to learn 
whether any or all of those patents were 
valid, and whether, therefore, they were ex- 
cluded by law from entering into competition 
with them in this manufacture; they would 
have found that in 1852, the patentees sur- 
rendered this patent of 1851, and made a 
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declaration in -nriting that It was inoperatire, 
for defects and applied for a reissue for tliat 
cause. Tliey would have found, that while 
that application for a reissue was pending, 
William H. Johnson made application for a 
patent for the same thing, and thereupon 
an interference was declared, a trial had, a 
decision rendered in favor of Johnson, a pat- 
ent granted upon his application in the name 
of Bates, and the plaintifes' application for a 
reissue denied. That would all appear by 
the records of the patent office, and it would 
further appear that, upon application of the 
plaintiffs, their patent of 1851 was returned 
to them; and in that condition the records 
stand and the facts remain until 1858. If, 
therefore, any time between the period when 
that surrender was made, and 1858, a party 
had gone to the patent office, he would have 
found, as to this particular patent, a written 
declaration by the patentee himself that it 
was inoperative, and application for a reissue 
refused, and that, after the trial for an in- 
terference, a patent for the same thing for 
which they asked a reissue was granted to 
another person, the plaintiffs taking that by 
assignment to them and afterward going on 
under that patent, claiming it as valid. 1 
think, therefore, that there being nothing 
on the files of the patent office, or elsewhere, 
■ so far as we know, up to 1856, to invalidate 
• the other patents, if the public had inves- 
tigated the matter, they could hardly have 
supposed that the barrier was as great from 
that patent of 1851, as from either of the 
other patents, because the patentee had de- 
clared that to be inoperative and desired a 
reissue, and that is not proved of either of 
the other patents. It was weaker, then, as a 
protection than either of the other patents, 
as it would have appeared, I think, to any 
* person, who was investigating the claims of 
the patentee. Nothing has been shown here 
to invalidate the patent of 1852 for the circu- 
lar needle, or the Fitzgerald patent of 1854^ 
nothing to show that they are not valid pat- 
ents. 

The patent for the particular stitch— the 
Grover & Baker stitch— for which they asked 
a reissue, and for which Johnson obtained a 
patent, which they purchased, was believed 
to be valid in this country until 1856. It was 
then found that there had been a prior pat- 
ent for the mechanism of that stitch granted 
to Fisher & Gibbons in England, some years 
before. But Johnson, the inventor of the 
mechanism of this stitch, and who says that 
he had been in the business of inventing and 
investigating machines, and especially sew- 
ing machines, and machinery for years; 
Johnson says that he never heard of Fisher 
& Gibbons, or any one that would interfere 
with his claim, until 1856; and there is no evi- 
dence that anybody had heard of it in this 
country before. Therefore, up to that time, 
there is no evidence but that everybody 
thought that patent was valid, and might 
well exclude everybody from going into the 



manufacture of this artitle. After that time 
the patent for the feed granted to Fitzgerald, 
as well as the circular needle, was supposed 
to be valid: And are now supposed to be 
valid. At any rate, there is nothing in 
this case to create any doubt of it There 
would, therefore, be less presumption, per- 
haps, of acquiescence in the patent of 1851, 
than in respect to either of tl^e other patents 
that the plaintiffs hold, for the reasons that 
I have stated. 

But the difficulty the plaintiffs have to en- 
counter does not stop here. In addition to 
these patents they have a license from Mr. 
Howe, and that also is put upon the plate 
which is attached to each of these machines, 
as information to the public that they man- 
ufacture under that; and by the contract 
with Mr. Howe, to whom the plaintiffs have 
paid large sums of money— over $100,000 for 
the benefit of the contract or obligation that 
Howe entered into with them— by that con- 
tract with Howe, he was bound not to license 
anybody under his patents who was infriPg- 
ing any of the patents held by the plaintiffs 
(I understand that to have been one of the 
covenants in the agreement); and further, 
that he would prosecute persons who should 
infringe his (Howe's) patent, when such in- 
fringement was prejudicial to the plaintiffs. 
Upon that obligation they relied, and as they 
set forth have invoked the aid of Mr. Howe, 
instituted a suit which was heard upon an 
application for a preliminary injunction in 
March, and the fact that Howe, for their pro- 
tection, as I understand, was proceeding in 
that suit is assigned as a reason why these 
plaintiffs should <not earlier commence this bill 
in equity. They had then the protection of 
this overshadowing patent of Howe, covering 
so large a proportion of the sewing machines 
now in use— they had that protection against 
infringers upon their manufacture, and no 
person could make one of the Grover & Baker 
machines, as it is stated, I think, in the affi- 
davit of Potter, or in the bill, without vio- 
lating the Howe patent. They paid to Howe 
large sums of money to authorize them to 
make it It stood thus, then, that no man 
could make the article they were manufac- 
turing without violating the Howe patent, 
and if any one did make an article in viola- 
tion of any one of their patents, Howe was 
bound to prosecute him under his patent; 
bound not only to refuse to license but to 
prosecute. If, therefore, the public did not 
believe that any one of the patents held by 
the plaintiffs was valid, if they believed that 
Howe's was valid, and if they believed what 
the plaintiffs assert to be true, that they could 
not make the Grover & Baker machine with- 
out violating the Howe patent, they could 
not enter into competition; they were effec- 
tually excluded by the validity of the Howe 
patent when they could not make machines 
without violating that patent; and the plain- 
tiffs being entrenched behind the Howe pat- 
ent, it can hardly be said that the public ab- 
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stained from making their machine beeanse 
they believed in the validity of any of the 
patents which the plaintiffs had, for they may 
have abstained because they were afraid of 
interfering witli Howe's patent Much less 
can it be said that they abstained because 
they believed in the validity of the patent 
of 1851. I think, therefore, that taking all 
this evidence into view, of the actual position 
which the plaintiffs held, it would be difficult 
to say that the plaintiffs' patent is materially 
strengthened by any proofs of exclusive pos- 
session, even if the original patent had set 
forth exactly the claim which is now set 
forth in the reissued patent 

But it is contended by the respondent's 
counsel, that the original patent does not se- 
cure to the plaintiffs that which is described 
in the reissued patent: that the original pat- 
ent was for the mechanism for making the 
stitch; that the reissued patent is for a com- 
bination of the three elements in the sewing 
machine which, for brevity's sake, I will say, 
are: the mechanism for feeding the cloth, 
the mechanism for making the stitch, the 
mechanism for feeding the cloth (the feed), 
and the table or platform; and it is contend- 
ed by the respondent that the combination, 
and only that combination, is secured to the 
plaintiffs by the reissued patents; whereas, 
by the original patent, it was only an element 
of that combination that was secmred to the 
plaintiffs. 

• This construction, however, is contrdverted 
by the plaintiffs' counsel who insist that the 
original patent embraced the combinations 
claimed in the reissue. This question I have 
no occasion to decide. But the existence of 
such a question of construction has some 
weight against this motion. If the view tak- 
en by the respondent's counsel is correct, 
then, if the plaintiffs had held only the orig- 
inal patent of 1851, and had had no protec- 
tion from the Howe patent, and none of the 
other difficulties were in their way that I 
have named, the most that it can be presumed 
the public acquiesced in was the claim that 
the plaintiffs had set up, and was secured to 
them by their patent, that is, to the mechan- 
ism for making the Grover & Baker stitch. 

With respect to the case of Orr v. Badger 
[Case No. 10,oS7], which has been cited here, 
that only goes to this extent, that there may 
be eases in which acquiescence in the orig- 
inal patent is evidence of acquiescence in the 
reissued patent, and that that was one of 
these cases. That is the whole extent, I 
think, of that authority. In that case, the 
court says: "In this case, the evidence of 
acquiescence, under the original patent, is 
evidence of acquiescence under the reissue." 
What the circumstances of that case were 
are not detailed in the report, and we are not, 
therefore, able to say what the facts were 
upon which the court acted in giving that 
decision. Who made that report I do. not 
know, but he. has not gone into a full state- 
ment of the facts. XJtndoubtedly there may 



be cases in which the original patent relates 
to and covers probably the same thing that 
is in the reissued patent; and if it does, and 
the public have acquiesced in the claim made 
in the original patent for the same thing that 
is claimed in the reissued patent, it is evi- 
dence to show that they believe that the pat- 
entee had an exclusive right to it ■ But if the 
original patent did not claim the same thing, 
and, therefore, the public had no notice that 
it was the patentee's invention, and, if it was 
his invention, had no notice that he claimed 
it— or, at all events, that he had any exclu. 
sive right to it— then the acquiescence in the 
original patent can not be construed as ac- 
quiescence in that which he did not then 
claim, but which sometime afterward he did. 

Now, as to this combination— assume that 
it was set forth in the original patent, and 
assume that it was so set forth that the party 
might have claimed it if he had seen fit, still 
it was by no means clear that he claimed 
it; apparently his patent did not cover it, 
and, therefore, the public can not be said to 
have abstained from it 

Under these circumstances, I think it can 
not be said that the court is called upon, under 
the general rules which govern this class of 
inquiries— summary inquiries— to go into the 
merits of the case, and certainly not to grant 
an injunction, if, upon the merits there are 
substantial doubts either as to the validity 
of the plaintiffs' right, or as to the alleged 
infringement by the defendants. And I can 
not but entertain such doubts. Various ques- 
tions have been raised. In their answer, the 
defendants deny that they infringe— they 
deny that the plaintiffs are assignees of the 
patent of 1S51. In the next place, they deny 
that if they were the assignees the patent 
was valid, and this upon several groxmds: 
1st That the patentees were not the first in- 
ventors. 2d. That if they were the first in- 
ventors, they have not made such a descrip- 
tion of their invention as will enable one skill- 
ed in the art to manufacture an operative 
machine. 3d. That they surrendered their 
patent in 1852, and that from 1851 to 1858 
they did not claim what they now claim; 
dm'ing all which time they were making the 
sewing machine— and the defendants contend 
that that is an abandonment to the public, 
and that the question of abandonment is one 
for a jury. Some of these Doints, I think, are 
by no means free from doubt and difficulty. 
I can not but have some impressions respect- 
ing them, but I abstain from the expression 
of any views I may entertain, because there 
will doubtless be a future and final hearing, 
either at law or in equity, of all the questions 
involved. The motion for injunction must 
be denied. 
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GROW V. BALLARD et al. 

[2 N. B. R. 194 (Quarto, 69); i 1 Am. Law T. 
Rep. Bankr. 111.] 

District Court, D. California. Oct, 1868. 

BanKRUPTCT— ASSIGSMEXT BY INSOLVENT— EX- 
EMPTION, 

An assignment by an insolvent of all his prop- 
erty for the benefit of preferred creditors is an 
act of bankruptcy. Where property of an in- 
solvent was assigned to the creditors with fraud- 
ulent preference, hdd, in an action brought by 
the assignee in bankruptcy to recover said prop- 
erty, that the value of property exempt from exe- 
cution must be deducted, and judgment entered 
up for remainder. 

[Cited in Graham v. Stark, Case No. 5,676; 
Re Marter, Id. 9,143.] 

HOFFMAN, District Judge. This is an ac- 
tion by the assignee in bankruptcy to recover 
the value of certain goods, alleged to have 
been conveyed by the bankrupt to the de- 
fendants, contrary to the provisions of the 
bankrupt act. The bankrupt had, in the year 
1866 and 1867, become indebted to the defend- 
ants, commission merchants in this city, for 
advances made to enable him to carry on 
bis farming operations. To secure these ad- 
vances he bad executed two promissory notes, 
and had also consigned to them his crop to 
be applied in satisfaction of notes. After the 
crop had been sold the bankrupt gave an or- 
der on the defendants for the sum of 

dollars. It happened that the partner with 
whom the business had chiefly been conduct- 
ed was out of town when the order was pre- 
sented. The other partner, forgetting for the 
moment the existence of the notes, merely 
referred to his accounts of the sales of the 
crop, and finding there was a balance still 
due the banknipt, sufficient to meet the order, 
paid it. The next morning he discovered his 
mistake, and at once demanded a return of 
the money. This was refused by the party 
who had received it, and the bankrupt, at a 
demand of the creditor, thereupon executed 
an assignment or bill of sale of aU his proper- 
ty, even inchiding farming utensils and other 
property exempt from execution. 

The question presented is: Is the transfer 
void imder the bankrupt law? Under the 
bankrupt act of 1841 [5 Stat 440], the general 
rule was that a transfer was not void as a 
fraudulent preference where it was not volun- 
tary, but was procured by the pressure of the 
creditor, or by measures taken by him for 
the enforcement of his debt. 3 Hil. Bankr. 
342; 2 Smith, Merc. Law, 481. Even if an act 
of bankruptcy be contemplated, yet if at the 
instance, and on the application of the cred- 
itor, he makes payment or assigns property, 
such payment or assignment is valid as 
against the assignees of the bankrupt. (Spen- 
cer, J.) Phoenix v. Ingraham, 5 Johns. 428; 
Ashby V. Steere [Case No. 576]. The authori- 
ties, however, were not unanimous, for in 

1 [Reprinted from 2 N. B. R, 194 (Quarto, 
69), by permission,] 



f Atkinson y. Farmer's Bank [Id. 609], It was 
held that a preference, in contemplation of 
bankruptcy, is no less an act of bankrupt- 
cy because he yielded to the threats and coer- 
cion of the creditor. But it seems to have 
been unquestioned that an assignment to a 
creditor, with notice of an act of bankruptcy 
already committed, is as void under the Eng- 
lish as our own bankrupt laws, and the title 
of the assignee in bankruptcy related back to 
the date of tlie act of bankruptcy. In Shaw- 
han V. Wherritt, 7 How. [48 U. S.] 641, it was 
held by the supreme court of the United 
States that a lien acquired by decree of a 
state court, in a suit instituted after the no- 
tice of an act of bankruptcy committed by a 
merchant, was invalid, and the party who 
had received property of the bankrupt, or its 
proceeds, under such decree must account to 
the assignee tlierefor. 

Both in England and America it is held that 
a general assignment by an insolvent of all 
his property for the benefit of preferred cred- 
itors, is an act of bankruptcy, though made 
without moral fraud and under the importuni- 
ty of creditors. Ex pai-te Breneman [Case 
No. 1,830]. In Worseley v. de Mattos, Lord 
Mansfield observes: "A conveyance of a part 
may be public, fair and honest, but a convey- 
ance of all must either be fraudulently kept 
secret or produce an immediate absolute 
bankruptcy." 1 Burrows, 467, 468. And in 
Wilson V, Day, 2 Burrows, 827, the same 
judge says: "This deed is an act of bankrupt- 
cy itself. It defeats the whole bankrupt law; 
nothing remains for the creditors in any 
shape, but his whole estate is put into the 
hands of his own trustees; therefore, of 
course, he is a bankrupt the moment he has 
executed the deed, for there is nothing at 
aU left for bis creditors. See Avery & H. 
Bankr. Law, 261, and cases cited. See, too, 
7 East, 138; 1 W. Bl. 441; 7 Scott, N. R. 900. 
Even an assignment by trustees of one's 
whole estate for the purpose of equal distri- 
bution among all the creditors would, under 
our recent act, be held void, for it would be 
an attempt to substitute the trustee selected 
by the bankrupt for the assignee contemplat- 
ed by the act, and the conveyance would be 
made with a view to prevent the property 
from coming to the assignee in bankruptcy, 
and to prevent the same from being distrib- 
uted under tlie bankrupt act" 4 East, 230; 
17 Ves. 139; Cowp. 123; 3 Esp. 229; 3 Scott, 
N. R. 245. 

In the case at bar the insolvency of the 
debtor was, of course, known to the creditor, 
who procured a transfer to himself of the 
whole estate of the debtor. This, under the 
authorities above cited, was an act of bank- 
ruptcy per se, and was invalid under the Eng- 
iish law, or under the act 1841. It was there- 
fore, necessarily invalid tmder the act of 1867 
[14 Stat. 517], which is far more stringent in 
its provisions, and seems framed to deprive 
an insolvent debtor of any right to give a 
preference or to do any act which will prevent 
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the equal distribution of bis property among ' 
all his creditors. Among the property trans- 
ferred -were several articles exempt from levy 
and sale on execution. As to these there 
■could have been no intent to prevent them 
from coming "to the assignee or being distrib- 
uted under the act," or any "design to hin- 
der, delay, or impede the operation of the 
act," to give to one creditor what was the 
property of all. Being exempt from execu- 
tion, they could not pass to the assignee, nor 
could their proceeds be distributed as assets, 
nor could any creditor have any claim to or 
interest in them. The value of these articles 
must, therefore, be deducted, but for the val- 
ue of the remainder of the property a judg- 
ment must be entered. 
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C0VEXA^'T — LlOEXSB, OR PRIVILEGE AS DlSTlX- 

GDISHED FROJt GrRANT— ISDIVISIBILITT, EXTEXT, 

AKD ESCLUSIVENESS OF PRIVILEGE OB GrAST. 

1. Where one owning a large tract of land, 
grants, bargains and sells part of it, and for him- 
self, his heirs, executors, and administrators, 
■covenants, promises, grants, and agrees, with 
the grantee, his heirs and assigns, that he and 
they may dig, take and carry away all iron ore 
to be found within the ungranted part of the 
tract, paying so much a ton, this is not a grant of 
the ore, but of a right or privilege to dig, take 
and carrv away ore to be found; and no proper- 
ty accrues in the ore until the privilege has been 

[Cited in Caldwell v. Fulton, 31 Pa. St. 482; 
Funk V. Haldeman, 53 Pa. St. 234; Carna- 
han V. Brown, 60 Pa. St. 25; Stockbridge 
Iron Co. V. Hudson Iron Co.. 107 Mass. 308; 
Massot V. Moses, 3 S. C. 168; Wheeler v. 
West, 71 Cal. 126, 11 Pac. 873; Hartford 
Iron Min. Co. v. Cambria Min. Co., 93 Mich. 
93, 53 N. W. 5; Silsby v. Trotter, 29 N. J. 
Eq. 233.] 

2. The right is without stint, but is not es- 
■clusive of the owner of the soil. 

[Cited in Johnstown Iron Co. v. Cambria Iron 
Co., 32 Pa. St. 246.] 

3. It is indivisible, and an assignee of it, un- 
less clothed with the whole right, has nothing, 
and can support no suit as against the owner of 
the soil. 

David Force, by deed of indenture made in 
1769, reciting his titie to 302 acres of land, 
grants, bargains and sells 20 acx'es of it 
which axe described, to William Bennet; 
leaving 282 acres still his own property, in 
regard to which the indenture contained the 
following covenant: "And the aforesaid Da- 
vid, for himself, his heirs, executors and ad- 
ministrators, doth covenant^ promise, grant 
and agree to and with the aforesaid William, 
his heirs and assigns, that he, the said Wil- 
liam, his heirs and assigns, shall and may, 
from time to time, and all time hereafter, 

1 [Reported by John William Wallace, Esq.] 
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dig, talie and carry away all iron ore to be' 
found within the bounds of the said David's 
tract of land containing 282" acres, provided 
he, the said William, his heirs and assigns, 
pay unto the said David, his heirs or as- 
signs, the sum of sis pence, Pennsylvania 
currency, per ton, for every ton taken from 
the premises of 282 acres aforesaid." The 
deed was a technically and well drawn in- 
strument containing all the formal or order- 
ly parts of a deed enumerated by Lord Coke 
(Co, Litt 6a) ; and the covenant above quot- 
ed followed after the habendum and tenen- 
dum, Bennet being dead, the plaintiff pur- 
chased the interests of ninety-four of ninety- 
nine of his representatives, and the defend- 
ant having become owner of the 282 acres re- 
served, and. having taken away many thou- 
sand tons of iron ore, this action on the case 
was brought by the plaintiff against him. 
It was admitted that the ore taken by the 
defendant was found, mined and dug by 
himself or his servants: and it appeared that 
neither Bennet nor his heirs, nor the plain- 
tiff had ever had actual possession, use, oc- 
cupation or enjoyment of the right granted 
by the deed of 1769, nor been in any way 
hindered in the enjoyment of it otherwise 
than by the defendant's taking ore in the 
manner just stated. The declaration which 
contained numerous counts, founded the 
plaintiff's right to recover on his being "law- 
fully possessed of a certain right and privi- 
lege to dig, take, and carry away iron ore 
to be found within the bounds of a certain 
tract of land to the exclusion of the defend- 
ant," or as being "lawfully possessed of a 
certain exclusive right or several privilege . 
to dig, take and carry away iron ore to be 
found within the bounds of a certain tract 
of land;" and charged the defendant with 
unjustiy hindering and preventing the plain- 
tiff from digging, taking away the iron ore 
to be found within the bounds of the tract, 
and also wrongfully taking large quantities 
of ore from said tract, «&;e. All the counts 
asserted in some form a right which was 
several or exclusive in the plaintiff: none of 
them representing him as a tenant in com- 
mon with others: and none of them alleging 
a "surcharge" by defendant The plea was 
"Not guilty": there being no plea of any sort 
in abatement for the nonjoinder of the re- 
maining representatives of Bennet, whose 
rights the plaintiff had not acquired. Upon 
these facts, a verdict having been given for 
the defendant, the following questions came 
before the court on a motion for a new trial: 

I. What was the nature of the right grant- 
ed by Force to Bennet? 

II. Was this right— whatever it was— ex- 
clusive? so making it unlawful for the own- 
er of the land to dig in it for ore, as well as 
the assignee of Bennet. 

III. Was this right divisible or susceptible 
of apportionment; so that the plaintiff hav- 
ing but 94-99ths of it could maintain this ac- 
tion? 
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Thomas Sergeant and Mr. Mallery, for 
plaintiff. 
Dallas and Penrose, for defendant 

In Favour of a New Trial. The meaning 
and effect of the words quoted from the deed, 
have in some degree been settled by the su- 
preme court of Pennsylvania in a case 
(Grub V. Guilford, 4 Watts, 223, 246) where 
this same deed was under consideration, al- 
though the point here raised was not the 
one in that case. Judge Rogers there speak- 
ing of this deed, said: "It is a grant of 
twenty acres of land in fee simple, and also 
a grant of an incorporeal hereditament, for 
a distinct and different consideration in the 
remaining part of the tract t>f two hundred 
and eighty-two acres. The right to raise ore 
is an incorporeal hereditament, granted for 
a valuable consideration, and is not, as has 
been contended, a license revocable at the 
will of the parties." The grant makes an 
estate in the land. 

Then the grant is exclusive. Bennet, his 
heirs and assigns, may "dig, take and carry 
away all iron to be found" within the two 
hundred and eighty-two acres. These words 
are essentially different from those in Lord 
Mountjoy's Case which will be relied on by 
the other side. How can one man dig, take 
and carry away "all Iron,"— not which he 
may find,— but which is "to be found" within 
a certain tract, consistently with the same 
right in another man to dig, take and carry 
all or any of it away? If one man grants to 
another a right to put in his cattle on a cer- 
tain field to depasture the whole field and 
eat up all the grass on it, could he himself 
afterward depasture the field with his cat- 
tle? and if not enough for the cattle of both 
parties, bring an action against the other for 
surcharging the common? 

IV. The grant is susceptible of apportion- 
ment, or if not, whatever objection can be 
raised from the want of the 5-99ths not ac- 
quired, can be raised only by plea in abate- 
ment The evidence shows that the plaintiff 
has 94-99ths: he holds in common with those 
who hold the remaining 5-99ths: and tenants 
in common may sue severally. Any objec- 
tion to their doing, so must be taken by abate- 
ment 

Against a New Trial. The declaration as- 
serts an exclusive right in an entire thing. 
The evidence shows a right to 94r-99ths only, 
of the thing. But it is a thing which is not 
divisible. If it were divisible, the same 
party might be harassed by infinite actions. 
It is not a question of pleading or parties, 
but one of title. The title laid varies from 
that proved. No title is proved. 

II, The language is that of a personal cov- 
enant not of a grant at all. It does not bind 
the grantor's heirs and assigns, but his heirs, 
executors and administrators. It is not In 
the granting part of the deed; but in the 
place where, as a covenant, it ought to be. 



The grant was complete: the habendum and 
tenendum had been declai-ed, and this part 
foUows both. It is a license to go on the 
soil, to dig and take away all the ore he can 
find, and it is nothing more. In Doe v, 
"Wood, 2 Barn. & Aid. 724, 74, in the K. B., 
1819, the owner of land granted for twenty- 
one years to A. and "his partners, fellow- 
adventurers, executors, administrators and 
assigns, free liberty, license, power and au- 
thority to dig, work, mine and search for tin, 
tin-ore, &c., and all other metals and miner- 
als whatsoever," within certain limits: and 
the same "there foimd" to raise and dispose 
of, subject to certain reservations; and with- 
in the limits to make such adits, shafts, &c., 
and to erect such sheds, engines, and build- 
ings as they should from time to time think 
necessary or convenient, together with the 
use of all such water and water-courses 
within the limits as were not already grant- 
ed to others, &c. Excepting to the gi'antor, 
his heirs and assigns free liberty of driving 
any new adit from any adit driven or to be 
driven "within the lands thereby granted," 
and of entering into and driving such new 
adits through the same into any other lands 
of the grantor. The indentm-e contained a 
covenant for payment of an eighth share of 
the ore, and a proviso that on failure the 
grantor, his heirs and assigns might re-enter 
"upon the lands," to "have again, repossess 
and enjoy them." On ejectment brought by 
A., the grantee, the question arose whether 
the deed operated as a license only, or as an 
actual demise of the metals, and conveyed a 
legal estate in them during the term as a 
chattel real. Chief Justice Abbott relied 
much on the fact that the deed, though inac- 
curate, was a regular, formal deed. The 
granting part whose office it is "to compre- 
hend- the certainty of the tenements to be 
conveyed," did not purpose to lease the 
lands, and though a subsequent part of the 
instrument spoke of the lands as granted, yet 
these being among "covenants" or "clauses," 
the expressions were to be attributed either 
"to want of care and caution in the prepara- 
tion of the deed," or if not, could "have no 
further effect than to show that the grantor 
who used them, supposed that the soil or 
minerals and not a mere liberty or privilege 
passed by his deed." Muskett v. Hill, 5 
Bing. N. 0. 694, 70S, 712, decided in the C. P. 
after this case, will be cited to destroy its 
value; but In that case there was "an ex- 
press proviso in the original grant, that the 
licenses and authorities should be assignable 
by deed;" a fact which the court speaks of as 
"not unworthy of observation." 

ni. The right in the grantee, whether 
license, privilege or grant, is not exclusive of 
the owner of the soil. Being but a right to 
all the ore the grantee can find, dig and take 
away, it is consistent with the owner's right 
to such ore as he can find, dig and take 
away. It is like a common sans nombre. 
There is no allegation or proof, that the de- 
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fendant has surcharged by digging more than 
he ought Indeed the right laid would he in- 
consistent with such allegation or proof. 
The declaration lays tliroughout an exclusive 
or several right 

IV. But" this whole case has been settled 
by the English courts in Lord Mountjoy's 
Case, so long ago as the reign of Elizabeth. 
It is in all particulars our case, and being 
so, and not to be departed from without over- 
turning what has been established law for 
near three centuries, we press it as conclu- 
sive. The case is well reported by Ander- 
son, C. J. (And. 307), of the common pleas, 
one of the judges who decided it, and who 
quotes the words of the deed. It is reported 
also by Leonard (4 Leon. 147), and by Lord 
Coke (Co. Litt 164b), who was Lord Mount- 
joy's counsel; and in the book called (Jod- 
bolt's Reports (Godb. 17, 18), there is a report 
of it by some one, who seems to have been 
present at the decision. It is also reported 
by Moore (Moore, 174), as Coke stated it in 
the exchequer soon after the decision. The 
case therefore is well vouched. It was in 
the 25th of Elizabeth, "the Augustan age of 
our old common law learning:" and it was 
thoroughly considered. It first arose before 
the privy coimcil, and was referred by them 
for a certificate of opinion to Chief Justice 
Anderson, and Judge (afterwards Chief Bar- 
on) Peryam, who returned a certificate of 
opinion in writing, which we have in Ander- 
son. They say that they "divers times con- 
ferred thereof not only between ourselves, 
but with some other justices," who were 
Chief Justice Wray, of the K. B., Chief 
Baron Manwood, "et autres," including, as 
appears from Godbolt, the lord chancellor. 
On certain points referred by the privy coun- 
cil, they and the "others that conferred," 
were "very doubtful and cannot agree." On 
others they were of one opinion. Lord Coke 
thus reports the decision. "The Lord Mount- 
joy, seised of the manner of Canford in fee, 
did by deed indented and inroUed, bargaine 
and sell the same to Browne in fee, in which 
indenture this clause was contained. . Provid- 
ed always, and the said Browne did cove- 
nant and grant to and with the said Lord 
Mountjoy, his heires and assignes, that the 
Lord Mountjoy, his heires and assignes, 
might dig for ore in the lands (which were 
great wasts) parcell of the said mannor, and 
to dig turfe also for the making of allome. 
And in this ease three poynts were resolved 
by all the judges. First that this did 
amoimt to a grant of an interest and inher- 
itance to the Lord Mountjoy, to digge, &c. 
Secondly, that notwithstanding this grant 
Browne, his heires and assignes might dig 
also, and like to the case of common sauns 
nombre. Thirdly, that the Lord Mountjoy 
might assigne his whole interest to one, two, 
or more; but then, if there be two or more, 
they could make no division of it, but work 
together with one stocke; neither could the 
Lord Mountjoy, &c., assigne his interest in 
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any part of the wast to one or more, for 
that might worke a prejudice and a sur- 
charge to the tenant of the land." Anderson, 
it is true, takes no notice in his certificate of 
the point of indivisibility, nor does he state 
it as a question referred from the council. 
But Godbolt and Leonard each confirm Lord 
Coke, by stating expressly that the court 
held, that the Lord Mountjoy could not di- 
vide the interest, viz., "to grant to one to dig 
within a parcel of the said waste." Ander- 
son gives the words of the deed which much 
resembles ours. Lord Mountjoy "did license 
and authorize Richard Leycole for and dur- 
ing the term of 31 years next to search, 
open, dig, cast up and work for all manner 
of mines, minerals, mettals, liquors and com- 
modities whatsoever in any of the mines, 
minerals and possessions whatsoever, of the 
said mannor," and the same to convert to his 
use during the said term, yielding therefor 
yearly to the Lord Mountjoy the full moiety 
or one half, &c. 

Grubb V. Guilford, cited on the other side, 
is no adjudication on the point before tis^ 
That case decided that the right in the 282 
acres is not appurtenant to the 20 acres con- 
veyed, so as to pass by a sheriff's sale of 
the latter. 

Reply. Muskett v. Hill destroys Doe v. 
Wood. In the former case the court say, 
that the indenture in Doe v. Wood does not 
differ substantially from the one before 
them. They yet declare that the latter oper- 
ates not merely as a license, but as a grant; 
a doctrine in which they show that older 
cases confirm them. Thomas v. SorrelU 
Vaughan, 351; Palmer's Case, 4 Rep. [Cokel 
75; Cro. Eliz. 819, under the name of Bas- 
set V. Maynard; Grantham v. Hawley, Hob. 
132. • The indivisibility of the grant is sup- 
posed to be decided by Lord Mountjoy's Case. 
Anderson is the only reporter, who had, cer- 
tainly, any. personal knowledge of that case. 
He reports it particularly, but makes no men- 
tion of the point of indivisibility. His re- 
port shows that it did not arise at all. Leon- 
ard's Reports and the book called Godbolt 
were both published by the same person, one 
Hughes, and the reports of this case are 
probably copied one from the other; or 
probably, as appears in Godbolt, both from 
Coke himself, who was counsel of Lord 
Mountjoy. Coke does not report the case at 
all. He merely states it In commenting on 
Littleton, and many years after the judg- 
ment was given. In respect to the exclusive- 
ness of the grant, the language of the deed 
in Lord Mountjoy's Case is essentially differ- 
ent from that here. "To dig, take and car- 
ry away all iron ore to be found," is a differ- 
ent thing from to "search, open, dig, cast up 
and work for all manner of mines, &c., and 
the same to convert to his own use," &c. 
The first gives all ore of a certain kind: the 
second as much as' he can find of all manner 
of ore. 
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Before GRIER, Circuit Justice, and KANE, 
District Judge. 

(May 13, 1851.) 

KANE, District Judge. Is there anything 
in the deed which asserts, that Foree intend- 
ed to do more than enter into the ordinary 
covenant that, so long as there was iron ore 
on the 282 acres, Bennet and his assigns 
might work it if they chose, on paying a cer- 
tain price per ton? I find the legal and apt 
phraseology in which a lawyer might em- 
body such a covenant, and nothing more. 
The indenture in the case of Doe v. Wood, 
quoted at the bar, seems to me to resemble the 
grant of an exclusive incorporeal heredita- 
ment, much more than the covenant before 
us. It was contended in that case, that it 
should be regarded as a lease, and there was 
much in the words that gave countenance to 
such an interpretation. Thus it was argued, 
that the "full and free liberty to dig all met- 
als and minerals, throughout the demised 
lands," was tantamount to a sole grant of all 
the minerals, since two individuals could not 
both have full liberty so to dig; that the ex- 
clusive right which was engaged for to the 
adits or shafts, amounted to an exclusive 
right to the ore, for the ore could not be got 
out except by the adits; that the right to erect 
sheds, to make water-courses, and use all the 
water on the land, showed that an interest 
passed in the soil; that the limited powers 
which were reserved to the lessor pending the 
term of passing through the mines for the 
purpose of working other mines adjacent; and 
still more the right of re-entry, in case of 
breach, which was specially set out in the 
deed,— all assume that while the term contin- 
ued the grantee had an estate; and that this 
was supported by the language in many parts 
of the instrument, which spoke of the "land 
hereby granted," the "ground and premises 
hereby granted," the "land or ground hereby 
granted," &c. The court was of opinion that 
the indenture amounted only to a license to 
dig and work; and' Chief Justice Abbott, 
while he admitted that formal words of de- 
mise were not necessary to pass such an in- 
terest in the soil as was claimed, added that, 
whatever doubts the expressions referred to 
might cast, they were not sufficient to vary 
the construction of the granting words, which 
of themselves were not of doubtful import, 
and that they could not operate to extend the 
grant, by converting the things granted from 
chattels personal, when gotten into a chattel 
real previously to their being gotten. 2 Barn. 
& Aid- 740, 741. The case in Bingham, which 
the plaintiff's counsel refer to as destroying 
the value of Doe v. Wood, was a case of mu- 
tual and well-guarded covenants, which not 
only authorized the licensees to raise ore, pay- 
ing therefor a certain toll, but also bound 
them to do so with a prescribed degree of en- 
ergy and effect under penalty of a forfeiture 
—a circumstance of much importance in de- 
termining the intent of the parties; besides 



which, they must have contemplated the grant 
of an assignable interest, for they had cove- 
nanted that the license might be assigned by 
deed. 

II. But regarding Force's covenant as an 
operative grant, what is the right that the 
plaintiff could claim under it? He says that 
it is not a right of common, but a right that 
excludes the owner of the soil. I think he is 
wrong in this. I should rather call it a right 
of common, even though it excluded the own- 
er of the soil; that is to say so far as the pol- 
icy of the law permits him to he excluded. 
Common is a right or privilege, says Sir Mat- 
thew Hale (Abr. tit. "Common"), which one 
or more persons claim to take and use in the 
natural produce of another man's land. It 
may therefore be exclusive, or rather sole; for 
the grant, or the prescription or custom, may 
be in favour of one man only. But it can 
never exclude the lord of the soil from his 
reasonable participation. In Procter v. Mal- 
lorie, 1 KoUe, Abr. 365, Coke, J., says— "Not- 
withstanding a grant of common sans nombre 
the lord may common with the grantee; and 
moreover the grantee must use the common 
with a reasonable number." And the report- 
er adds— "This was agreed to by the lord 
chancellor." And in two cases in the Year 
Books, which I cite from Rolle's Abridgment 
(title A, "Common," pi. 2, and title 1, "Com- 
mon sans Nombre," pi. 5), the same position 
is affirmed. The owner of the soil, it is there 
said, hath such an interest in the soil, that 
though he grant a right of common sans nom- 
bre, yet the grantee cannot use the common 
with so many cattle, that the owner cannot 
have common enough for his own cattle. And 
Coke adds (Co. Litt, 122a), that "a custom or 
prescription totally to exclude the owner of 
the soil is unreasonable, and void as against 
law; because it was implied in the first grant 
that the owner of the soil should have com- 
mon also." One of the points agreed in the 
Case of Lord Mountjoy, was based upon 
this doctrine; where it is said, that notwith- 
standing the grant of the right to dig, &c., to 
the Lord Mountjoy, the grantor, his heirs and 
assigns, owners of the soil, might dig there al- 
so; "like to the case of common sans nom- 
bre." And the same is relied upon as un- 
doubted law by Lord Ellenborough, in Chet- 
ham V. Williamson, 4 East, 469. In truth the 
only exception to its application that I have 
found contended for in the books, is in the 
case of a free fishery, mooted in a case in 2 
Salk. 637 (Smith v. Kemp), and discussed in 
Mr. Hargrave's note on Co. Litt. 122. 

Ill- But would such a hereditament as the 
plaintiff claims to have, be susceptible of ap- 
portionment? He claims that it is a right in 
gross; I have given my reason already for re- 
garding it as a right in common. A right of 
common in gross sans nombre. Can such a 
right be apportioned? 

The leading case upon this question, is that 
of Lord Mountjoy, stated in the argument 
of the counsel, and just now referred to by 
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me. This case throughout, bears on the 
question before us. It denies that the gran- 
tee of a right to mine, can either assign his 
right to a third person for a part of the tract, 
or so assign an undivided interest in his right 
for the whole tract, as to confer on the as- 
signee a several right to mine; and by the 
reason which it gives for a continuing right 
to mine, in the grantor, notwithstanding his 
grant to another, it shows that the case would 
not differ, whether the original mining grant 
were or were not in its terms exclusive, for it 
refers' to the analogy of a common sans 
nombre, in which, as we have seen, the owner 
of the soil cannot be excluded, but may com- 
plain that he is surcharged, even against his 
own grantee, of common unlimited. In oth- 
er words, the case decides that a right in 
gross to mine, whether in terms exclusive or 
not, is essentially integral, and not susceptible 
of apportionment And this may be the 
meaning of Treby, 0- X, where he says 
(Weekley v. Wildman, 1 Ld. Raym. 407), "Al- 
though a common sans nombre may be grant- 
ed at this day, yet such grantee cannot grant 
it over." And a similar explanation may per- 
haps reconcile the opinion expressed in Shep. 
Touch, p. 238, to the same effect with the re- 
mark of Treby, and the case in the Year 
Book, IS Bdw. IV. 84, which the annotators 
cite as in opposition to their text. The incor- 
poreal hereditament may well be assignable, 
and yet not apportionable. The assignment 
may have legal effect, but if it be to more 
than one, the assignees take together an indi- 
visible enthrety. Such I apprehend to be 
clearly the law laid down in Lord Mount- 
joy's Ca^e, and I have no reason to suppose 
that the law of England is different at this 
day. To the same effect is Layman v. Abeel, 
in New York (16 Johns. 30), the points decided 
in which are well condensed in the syllabus. 
"The grantee in fee of a right of common in 
gross and without number, may alien it, and 
It descends to his heirs, but it cannot be 
aliened in such a way as to give the entke 
right to several persons, to be enjoyed by 
each separately; and where it descends to 
several persons, as tenants, in common, or 
parceners, it seems that it cannot be divided 
between them, b^ that there must be a joint 
enjoyment of it; nor can one of the tenants 
alone convey a right In the common, but they 
may jointly alien their rights." The same 
principle is carried out in Van Rensselaer v. 
Raddlff, 10 "Wend. 639, where Chief Justice 
Savage decides that "common of estovers, if 
divided by the act of the pariy, is extin- 
guished; if by descent cast must be exercised 
by the heirs jointly." The extinguishment 
of the right by an assignment of it in part 
is, I suppose, deduced from this consideration, 
that the right being essentially an entire one, 
and the whole neither passing to the assignee 
nor continuing in the assignor, it remains no 
longer in any one. And all this is in har- 
mony with the ancient law of qualified and 
incorporeal hereditaments. Thus a condition 



may not be apportioned; but is determined 
by license as to part Dumpor's Case, 4 Rep. 
[Coke] 119b; 1 Smith, Lead. Cas. 85. And a 
right of way in gross doth not pass to several 
by assignment; and though a rent charge 
may be apportioned, -as by an apportionment 
of the soil, in respect to which it is reserved, 
or so far at least, that parceners may take it 
(Co. Litt. 164a, 165b), or a rent service, for it 
is to the advantage of the lord (Doe v. Lley- 
ler, 2 Maule & S. 276), as parceners may alsa 
take a coi'ody certain, or an advowson, or a 
right of mill certain; yet this is only where 
the division of the inheritance would not prej- 
udice another, for in the case of estovers or 
corody uncertain, or piscary or turbary sans- 
nombre, there can be no apportionment; and 
the reason why parceners take in such case 
at all, seems to be, that they make but one- 
heir in law, and therefore they must join in. 
actions real, and if disseised, in one assiza 
Co. Litt. 164a, As they mxist also join, (and 
so must tenants in common, qua parceners 
under our American statutes of descent,> 
when damages are to be recovered for a tort 
done to their lands. Daniels v. Daniels, 7 
Mass. 137. I take, then, the law to .be, that if ■ 
an incorporeal hereditament passed by the 
words of Force's covenant to Bennet it was. 
one not susceptible of apportionment; that 
it passed by his death to his heirs jointly, and. 
can only be enjoyed by them jointly, and as. 
one tenant; that the assignees of the heirs- 
stand in no better plight than the heirs them- 
selves, and can have no separat'e enjoyment 
of the mining right, and that neither heirs nor 
assigns, nor both, can claim to exclude the- 
heirs and assigns of Force, owners of the soil, 
from a right to dig ore in common with them, 
3. There remains the third inquiry. Can this- 
suit be maintained, on proof of an appor- 
tioned Interest, the defendant not having 
pleaded an abatement? The plaintiff claims 
not as a tenant In common with others, but as 
the exclusive owner of a several right; and 
he cannot now turn roimd, and asserting a 
tenancy in common instead, exclude the de- 
fence from showing that he does not legally 
represent the interests which on this amended 
view of his title should have united in the 
institution of the suit. The right which he 
asserted was an exclusive one in himself, ac- 
cording to some of the counts, and one that 
excluded the defendant according to the oth- 
ers. And in one form or the other, it was 
the basis of his suit The case fails unless 
his proofs support this exdusiveness of claim. 

(May 13, 1851.) 

GRIER, Circuit Justice. Assuming, for the 
argument the plaintiff to be the assignee of 
the whole right which was vested in Bennet, 
and that it is a grant upon sufficient consid- 
eration, let us inquire, what is granted? Not 
the iron ore. This the plaintiff properly ad- 
mits in his declaration, where he defines his 
interest under the deed, as a "right and priv- 
ilege to dig, take, and carry away iron ore to 
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be found" in the land of defendant. If it 
had heen a grant of an absolute properly in 
all the iron ore in the tract, the deed would 
have been insufficient to confer title without 
livery of seisin, and the statute of limita- 
tions a bar to the claim. A right or priv- 
ilege to dig and carry ore from the land of 
another, is an incorporeal hereditament,— a 
right to be exercised on the land of another. 
It is a license irrevocable, when granted on 
sufficient consideration. It may be demised 
for years or granted in fee: it is assignable. 
The grantee or assignee of such alicense, right 
or privilege to be exercised in the land of an- 
other, has no such title to the ore that he can 
support trover against the owner of the land 
for ore or coal raised by him. Ohetham v. 
Williamson, 4 East, 476. On this subject I 
may adopt the words of Lord Tenterden in 
one of the cases relating to mines, quoted at 
the bar (Doe v. Wood, 2 Barn. & Aid. 724, 
738): "This indenture in its granting part 
does not purport to demise the land or the 
metals or the minerals therein comprised. 
The usual technical words of demising such 
matters are well known and usually adopted 
in a formal deed when the intent is to demise 
the land or metals or minerals. But the pur- 
port of the granting part of this indenture 
is to grant for the term therein mentioned, 
(here in fee,) a liberty, license, power, and 
authority to dig, worlc, mine and search for 
metals, minerals, in and throughout the lands 
described, and to dispose of the ore, &c. that 
should be found within the term, to the use 
of the grantee, &c. Instead, therefore, of 
parting with or granting all the ore that was 
then existing on the land, its words import 
a grant of such parts thereof as should, upon 
the license or power given to search and get, 
be found within the described limits; which 
is nothing more than a grant of a license to 
search and get, (irrevocable, indeed, on ac- 
count of its carrying an interest) with a grant 
•of such of the ore only as should be found and 
got, the grantor parting with no estate or in- 
terest in the rest" 

2. Is the right granted, one that is exclu- 
sive of the owner of the soil? Much stress 
has been laid upon the word "all" in this 
grant, as having the efEect of malcing it exclu- 
■sive. But so important a restriction cannot 
be deduced from so equivocal an expression. 
The deed has been drawn by a very able con- 
veyancer. He seems to have had Lord 
Mountjoy's Case in his mind at the time. He 
employs none of the apt and well linown 
terms or phraseology to indicate an intention 
of giving an exclusive right as against the 
grantor himself. The grant of a right to dig, 
take and carry away "all" iron ore to be 
found within the bounds, &c. shows the ex- 
tent of the license, but not its exclusiveness. 
The grantee may dig, take, &c. of any or all 
the ore he can find on the land, but he has 
no exclusive right in any of it till he finds 
it and digs it It is a right without stint as 
to quantity, and Lord Mountjoy's Case likens 
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it to the grant of a right of common sans 
nombre which does not exclude the owner. 
This is a point decided in Lord Mountjoy's 
Case as reported by Coke, Leonard and God- 
bolt 

3. Did the evidences given by the plaintiff 
support the allegation that he was possessed 
of the exclusive right to dig, &c., assuming 
that the deed in question conferred an exclu- 
sive right on Bennet to dig, take, and carry 
away the iron ore on this tract of landV The 
right, license or liberty granted to Bennet is 
in its nature one and indivisible. Unless the 
plaintiff is clothed with the whole he has 
nothing. As for other things indivisible, it 
may be held by one or more as joint tenants. 
But they hold per my et per tout, (not as 
Blackstone has erroneously interpreted it, 
"by the half or moiety and by all,") but 
"by nothing and by all" (7 Man. & S. 452, in 
note), or, in the language of Bracton, "Quili- 
bit totum habet et nihil habet, scilicet totum 
in communi et nihil separatim per se," As a 
right to be exercised in the land of another 
it is an indivisible unit. Whether the plain- 
tiff has l-99th or 94^99ths makes no differ- 
ence. If he has not the whole he has noth- 
ing. It is a question of title and not of plead- 
ing. The Case of Lord Mountjoy is conclu- 
sive on this point also. New trial refused. 

On a subsequent day the following opinion 
totius curiae signed by both judges, was pro- 
nounced by 

(Sept 8, 1851.) 

GRIER, Circuit Justice. As the opinions 
heretofore delivered by the respective mem- 
bers of this court on the questions argued on 
the motion for a new trial may possibly be 
construed as arriving at the same result by 
a different course of reasoning; and may be 
considered as deciding the present motion 
only, without any definite opinion of the 
whole court, as to the nature or construction 
of the covenant in the deed of 1769, we state 
the following propositions as ruled by the 
whole court, in which we agree; without re- 
peating the authorities or all the reasons 
which might be urged in support of them; 
and for which we refer to our several opin- 
ions as delivered. 

1st For the purposes of the present deci- 
sion we assume that the covenant in ques- 
tion contains a grant in fee to Bennet and his 
heirs for a sufficient consideration to be paid. 

2nd. We decide, that the thing granted is 
not the iron ore contained in the land of de- 
fendant; but an incorporeal hereditament, 
a right or license or liberty, well described 
in the plaintiff's declaration as "a right and 
privilege to dig, take and carry away" all 
or any iron ore to be found in the land of 
defendant It is a license irrevocable, which 
may be demised for a term of years, or as- 
signed in fee. 

3rd. That until the grantee or his assigns 
exercised this privilege by digging, taking. 
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&c., iron ore found in the land, they had no 
property in the ore that would support an 
action of trover for the same. 

4th^ That the effect of the word "aU" in this 
grant is not to give an exclusive right as 
4igainst the grantor. It describes the extent 
to which the license may be exercised, not 
Its exclusiveness. It is a grant of a right to 
take ore without stint, and is aptly compared 
to a 'right of common in gross sans nombre, 
which does not exclude the lord or owner 
•of the land out of which it is granted. 

5th. That such a right is indivisible, and 
unless the plaintiff as assignee is clothed with 
the whole, he has nothing, and cannot sup- 
port this suit as against the owner of the 
land. 

6th. And lastly: That the Case of Lord 
Mounyoy as reported by several authori- 
tative reporters, and among them, by Lotd 
<3oke in his Commentary, is directly in point 
on both parts of the case, and rules it Its 
authority has never been questioned; and 
the application of its doctrines to this case 
results in a conclusion which accords with 
our reason, and our sense of justice. 



Case No. 5,849a, 

GRUBB V. CLAYTON. 

tBrnnner, Col. Cas. 30; i 2 Hayw. (N. 0.) 378-] 

Circuit Court, D. North Carolina. 1805. 

Dismissal op Action — Effect of— Limitation to 
Action by Ckeditor of Deceased Peksoni 

1. A dismissal of a bill, except upon the mer- 
its, is no bar to a subsequent bill for the same 
cause. 

2. If there be no administrator of a deceased 
creditor to bring suit, the act of 1789 requiring 
■creditors in the state to bring their actions with- 
in three years cannot operate as a bar. 

At law. 

PER OUKIAM. This cause was instituted 
formerly in Wilmington superior court The 
act of 1715 was pleaded, and thereupon a 
case was made and stated for the court of 
conference, who decided that the said Act 
1715, c. 48, § 9, was in force. The plaintiff's 
counsel then replied to the plea, and after the 
replication the whole bill was dismissed on 
their motion; that is to say, on the motion 
of the plaintiff's counsel. The suit was then 
instituted In this court and the defendant's 
coxmsel have pleaded the former dismission 
in bar. We are of opinion that was not a dis- 
mission upon the merits considered of and 
■decided by the court, and therefore that the 
plea in bar is not good. There is also an- 
other plea in bar, namely. Act 1789, c. 23, § 
4, by which it appears that this suit was not 
commenced within three years from the quali- 
fication of the executors, though there was an 
administrator of Grubb in England. Now as 
there was no administrator in this country, 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



there was no person in being who could de- 
mand the debt, of course no creditor to be 
barred. The words of the act axe: "Kie 
creditors of any person deceased, if they re- 
side without the limits of this state, shaU 
within three years from the qualification of 
the executor or administrator, exhibit and 
make demand," etc., "and if any creditor shall 
hereafter fail to demand and bring suit for 
the recovery," etc., "he shall forever be de- 
barred," etc. The plaintiff, therefore, is not 
within the body of the act We need not con- 
sider whether an exception shall be allowed 
of, which is not expressly mentioned in the 
act 



Case Wo. 5,850. 

GRUNDY V. YOUNG. 

[1 Cranch, O. C. 443.] i 

Circuit Court District of Colombia. July Term, 
1807. 

Ebrob— Supersedeas— IsJONCTioN. 

Motion for judgment on a forthcoming 
bond given on the original judgment, which 
had been enjoined. The injunction was dis- 
solved on the 29th of April, 1807. The writ 
of error was taken out on the 14th of May, 
1807. THE COURT rose on the 30th of 
April, 1807. 

Judgment on the bond and execution 
awarded; the writ of error to the decree of 
dissolution being no supersedeas to the. orig- 
inal judgment at law. 

[NOTE. Case No. 5,851 was an action of 
debt upon the injunction bond. In 6 Cranch 
(10 U. S.) 51, the appeal from the interlocutory 
decree dissolving the injunction was dismissed 
m an opinion by Chief Justice Marshall. The 
bill in equity seeking to obtain relief from the 
judgment was dismissed by the circuit court 
upon final hearing, and the complainant ap- 
pealed to the supreme court (7 Cranch [11 U. 
S.] 548), which, in an opinion by Mr. Justice 
Livingston, affirmed the decree.] 



Case Wo. 5,851. 

GRUNDY V. YOUNG. 

[2 Cranch, C. O. 114.] i 

Circuit Court District of Columbia. Nov. 
Term, 1815. 

Interest— On Judgment Delated bt Injunc- 
tion. 

A plaintiff at law, (in Alexandria, D. C.,) aft- 
er dissolution of injunction, having taken out 
his execution, and obtained satisfaction of his 
judgment at law, cannot in an action upon the 
injunction bond, recover the interest which ac- 
crued upon his judgment while he was delayed 
by the injunction. 

Debt upon an injunction bond, to recover 
interest on a judgment at law during the 
pendency of the injunction. The condition 
of the bond was, that the complainant should 
pay "all money, and tobacco, and costs due, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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or to become due to the plaintiff in the ac- 
tion at law, and also such costs as shall he 
awarded against him, in case the injunction 
shall he dissolved." Grundy, the plaintiff at 
law, after the dissolution of the injunction, 
took out an execution upon his judgment and 
obtained satisfaction. 

[Grundy recovered judgment at law against 
Young, who filed a bill in the circuit court 
of the District of Columbia to be relieved 
therefrom. An interlocutory decree was pass- 
ed dissolving the injunction. On appeal 
therefrom the supreme court (per Mr. Chief 
Justice Marshall) held "no appeal or writ of 
error would lie to an interlocutory decree 
dissolving an injunction." 6 Cranch (10 U, 
S.) 51. Upon final hearing the hill was dis- 
missed. Case No. 5,850, affirmed on appeal 
7 Cranch (11 XJ. S.) 548. Grundy then satis- 
fied his judgment by execution, and brought 
this suit upon the injunction bond.] 

THE COURT (nem. con.) instructed the 
jury that the plaintiff cannot, upon this bond, 
recover interest upon the judgment at law, 
after having received full satisfaction of that 
judgment, under his execution. 
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Case No. 5,853. 

GRUNNINGER v. PHILPOT et al. 

[5 Biss. 82.] 1 

Circuit Court, N. D. Illinois. May, 1869. 

Pleading Failure of Cossideratiox — Partial 
Failure— Fkaudclent Representations. 

1. In this defense to a note the plea should al- 
lege distinctly and with precision the actual 
consideration, and that there never was any 
other. 

2. The plea should set up to what extent and 
wherein there has been a failure. 

3. Fraudulent representations should he fully 
stated, with all necessary incidents of time and 
circumstance, and also that the party entered 
into the contract and gave the note relying up- 
on such representations. 

[This'was an action on a promissory note, 
brought by Alice B, Grunninger, as execu- 
trix, against Brian Philpot and others. 
Plaintiff demurs to the pleas.] 

O. K. A. Hutchinson, for plaintiff. 

Gookins & Roberts and John G. Rogers, for 
defendants. 

DRUMMOND, District Judge. I think that 
these pleas should be amended. 

The history of the case, as stated in the 
pleas, seems to be that several persons 
agreed to form a joint stock company, the 
capital of which was to consist of various 
oil wells which they were to run; that the 
deceased, whom the present executrix repre- 
sents, agreed to be a party to this arrange- 
ment and transfer certain portions of his in- 
terest which he had in the oil wells and oil 
lands, etc., to this company; and that as a 

1 [Imported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



part of the consideration of his entering into 
this agreement the note, which is the subject 
matter of this suit, was given by these de- 
fendants. The allegations set forth in the 
pleas are that the consideration has failed 
in whole or tn part; also that there were 
some misrepresentations made by Mr. Grun- 
ninger. 

The question is whether the account is pre- 
sented with that distinctness and precision 
which the rules of pleading require in orda* 
to constitute a defense; and in looking over 
the pleas, to which the demurrer has been 
Interposed, viz., the 3d, 4th, 5th, 6th and 7th 
pleas, it has strack me that they axe wanting 
in that precision of language and distinctness 
of averment that are necessary. I will state, 
in the first place, what I imderstand to be the 
rule in such cases. When the defense is the 
failmre of consideration to an action on a 
promissory note, either in whole or in part,, 
the plea should allege distinctly and with 
precision what was the consideration for 
which the note was given, and that there was 
no other consideration. Where the plea al- 
leges a total failure of consideration, it should 
also state that the consideration has failed, 
and should set forth in what respect, and 
where the plea alleges a partial failure of 
consideration it should set forth to what ex- 
tent there has been a partial failure and 
wherein; not that as to the amount it is ab- 
solutely necessary that the proof should cor- 
respond with the plea in that respect, but 
the- court should see from the averment 
in the plea to what extent there has been a 
failure of the consideration where a partial 
failure of consideration is relied upon. 
Where fraudulent renresentations are re- 
lied upon it must appear what they were, 
with all the necessary incidents of time and 
circumstance, and also that the party, rely- 
ing upon the representations that were made, 
entered into the contract and gave the note, 
also of course alleging, as in the other case, 
what was the consideration, and the only 
consideration, of the note. 

The third plea does not distinctly set forth 
what was the only consideration of the note, 
and it also sets forth that thei-e was some 
fraud and deceit practiced by Mr. Grun- 
ninger; "that if they would purchase from 
him a certain interest which he pretended 
to have in certain oil lands situated in the 
county of "Venango, Pa., for a certain price, 
he wotdd become a party to tbe enterprise 
which is referred to in the second plea, upon 
the terms proposed in a writing obligatory," 
—which writing obligatory, by the way, is 
not very distinctly set forth. "And thereup- 
on the said defendants executed to the said 
Lawrence Grunninger the said promissory 
note in the said first and second counts in 
said plaintiff's declaration mentioned." There 
is no statement here as to what was the only 
consideration upon which that note was giv- 
en. What was the consideration? Why the 
note was executed is one thing. There may 
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have been a great many motives for, the exe- 
cution of the note; what is the consideration 
of the note is another thing, and it must be 
distinctly and substantially set forth. As has 
been suggested, there may be a bona fide 
debt due from one party to another which 
may be an open book account or in any other 
form, and from various motives the debtor 
may give a note. Now why he gave the 
note may be because the man asked him im- 
der particular circumstances, or at a particu- 
lar time; but the consideration of the note 
would be an entirely different thing; it might 
be goods sold and delivered; or for land sold; 
or for any other good consideration. 

The remaining pleas are all I think liable 
to the criticism of want of precision, in this 
respect, that they allege that Grunninger 
would pay into and contribute toward the as- 
sets of the company which was to be formed 
certain property; that Grunninger executed 
a certain writing; and that, to secure the 
payment of the sum of ?3,000, so agreed to 
be paid by the defendants, the promissory 
note was given. And they allege that al- 
though the company was duly and within 
a reasonable time formed and incorporated, 
as proposed in the agreement, "yet that said 
Lawrence Grunninger did not nor would con- 
tribute toward the assets nor pay into the 
property of said company the property in 
said writing obligatory mentioned, but whol- 
ly refused so to do." It does not distinctly 
appear to what extent or in what respect 
there was a failure to comply with the obli- 
gation on the part of Grunninger as entered 
into by him, nor is the consideration for 
which the note was given set forth with that 
distinctness that I think is necessary. 

I think the same objection exists to all the 
pleas. Where profert is made of an instru- 
ment in writing, and a question is made on 
that writing, it ought to be presented to the 
court, so that the court can see it Demurrer 
sustained to the 3d, 4th, 5th, 6th and 7th 
pleas, with leave to amend. 

„J?^9-«-^" Ja<3sment was rendered for the 
plamtiff on final hearing. The case was then 
talien to the supreme court by writ of error, 
where the judgment of the circuit court was af- 
^«}5^1'* *u ''P'^'op by Mr. Justice Strong, who 
held that the consideration for the note sued up- 
on was a past transaction, though the motive 

WalLlsfu:"sr570.f ^^^" ^"'^'^ ^^'''' ^^ 



Case No, 5,853. 

GRUNNINGER v. PHILPOT et al. 

[5 Biss. 104.] 1 

Circuit Court, N. D. Illinois. June, 1869. 

Receiving Depositions Taken in State Codkt 
— Parts Objecting. 
1. It is proper practice for the federal court 
upon application before the trial, to allow dep- 
ositions taken in a suit between the same par- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

llFED.CAS, — 7 



ties for the same cause of action, to be filed as 
evidence. 

[Cited in The John H. Starin, Case No. 7,351.] 

2. A party objecting should show affirmatively 
that there was mistake, misapprehension, or oth- 
er good cause why they should not be received. . 

3. In doubtful cases, it is better, ordinarily, 
to admit than to exclude evidence. 

The same defendants [Bryan Philpot and 
others] were sued by this plaintiff [Alice B. 
Grunninger] in the superior court of Chicago 
on the same cause of action. That suit was 
dismissed at plaintiff's cost, by plaintiff's at- 
torney, he not being ready for trial. Suit be- 
ing instituted in this court and the cause 
being reached upon the call of the docket for 
trial, it is submitted by defendants whether 
the depositions taken and filed in the cause 
in the superior court can be used in this case. 

Hutchinson & Luff, for plaintiff. 
, Gookins & Roberts, for defendants. 

DBUMMOND, District Judge. The prac- 
tice that has been pursued heretofore in rela- 
tion to depositions of this kind, has been foir 
the party," before the trial, to make applica- 
tion to the court for leave to read the deposi- 
tions taken in the former suit and that leave, 
has I believe, in all cases been given. The 
question, I think, has never been distinctly 
presented and argued at length as to the ad- 
missibility of this kind of testimony, but it 
has generally been considered as competent- 
for the court, in its discretion, to allow it to- 
be read, on the ground that the parties are 
the same, the suit the same, and both parties 
have had the opportunity of examining and 
cross-examining the witnesses; therefore, all 
the usual tests of truth have been applied, 
and it is presumed that the testimony and 
statements of the witnesses are correctly set 
forth in the depositions. At the same time, I^ 
can easily imagine that cases may arise where 
it would be improper for the court to allow 
depositions taken in this way to b^ used on , 
the trial of another cause; as, for example, 
where, owing to misapprehension, misinfor-, 
mation, or mistake, or from any cause operat- 
ing upon a party or his counsel, a witness 
was not interrogated or cross-examined as to 
certain facts. In such a case, it might not 
promote justice "to allow the deposition to. be 
read. But the inclination of my mind is, that 
where a deposition was regularly taken and 
cross-examination permitted, the deposition 
can be read; 'and I think it would be incum- 
bent on the party objecting, to show, upon the 
application, which should be made to the 
court in the first instance for leave to read the 
depositions, why they should not be read, giv- 
ing^ some good and substantial reason. 

It is a very close question, I admit, under 
the authorities, but while they are somewhat 
in conflict still. In doubtful cases, I am al- 
ways inclhied in favor of the admissibility of 
the testimony. I think, in all cases of doubt 
it is better to admit than to exclude evidence. 
It ought to appear clearly that the evidence is 
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incompetent in order that it should be ex- 
cluded; therefore, I shoxild feel inclined, in 
this case, to admit this testimony, unless it is 
made to appear to the court in some way that 
it would be prejudicial to the rights of one of 
the parties for the court to receive it. 

The depositions wiil be allowed to be read 
unless special reason is shown to the contrary. 

[See Case No. 5,852.] 



GRUSH (UNITED STATES v.). 
No. 15,268. 



See Case 



Case No. 5,854. 

GRUTACAP V. WOULLUISE. 

[2 McLean, 581.] i 

Circuit Court, D. Michigan. Oct. Term, 1841. 

Bills and Notes— Kate op Eschasoe. 

On a promissory note given in New York, pay- 
able at Detroit, with the current rate of ex- 
change on New York, the rate of exchange may 
be recovered. 

[Cited in Leggett v. Jones. 10 Wis. 36; Sea- 
ton v. Scovill, 18 Kan. 436.] 

At law. 

Atterbury & Pitts, for plaintifif. 

OPINION OP THE COURT. This action 
was brought on a promissory note* dated 
New York, payable at the Detroit City Bank, 
for $1,232, with the current rate of exchange, 
on the city of New York, to be added thereto. 
In the declaration, there was an averment of 
the current rate of exchange, when the note 
"became due. The court think the difference 
In exchange, between Detroit and New York, 
may be recovered on this note; and, unless 
the parties shall agree on the amount, the 
.question will be referred to a jury. 



(GUARDIAN LIFE INS. CO. (LEE v.). See 
Case No. 8,190. 

GUARDIAN MUT. LIFE INS. CO. (EISNER 
v.). See Case No. 4,323. 

GUDERYALEN v. The F. W. GIFFORD. 
See Case No. 5,166. 

GUERARD (GIRARD FIRE INS. CO. v.). 
See Case No. 5,461. 



Case Wo. 6,855. 

GUERNSEY v. BURLINGTON. 

[4 DiU. 372.] 2 
Circuit Court, D. Kansas. 1877. 

IKTEEKAL Improvement Boxes— Bonds to Aid 
EuECTiox of Watbb-Mill. 
Negotiable bonds made by the defendant town- 
ship, under legislative authority, reciting that 
they are issued "for the purpose of aiding in- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reported by Hon. John P. Dillon, Circmt 
Judge, and here reprinted by permission.] 
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ternal improvements in said township," are val- 
id in the hands of a holder for value, although 
they may have been in fact issued to aid m the 
improvement of a water-power and the erection 
of a water-mill owned by private persons. 

This is an action [by George A. Guernsey] 
upon bonds and coupons. The following is 
a copy of one of the bonds; 

"United States of America. 
"§uOO.OO. Bond of Burlington Township. No. 9. 
"County of CofCey, State of Kansas. 
"Burlington township, in the cbvmty of Cof- 
fey, state of Kansas, promises to pay D. 
Cross & Sons or order the sum of five hun- 
dred dollars, on the 5th day of March, A. 
D. 1874, and interest thereon at the rate of 
ten per cent per annum, payable annually, 
upon presentation of the coupons therefor 
hereto attached; both principal and interest 
payable at the banking house of Bates & 
Brown, in the city of New York. 

"This bond is one of an issue of ten thou- 
sand dollars, made for the purpose of aiding 
internal improvements in said township, and 
in pursuance of an act of the legislature of 
the state of Kansas, entitled 'An act to au- 
thorize Burlington township, in the county of 
Coffey, to issue bonds,' which act became a 
law on the 2d day of March, A. D. 1871. 

"In testimony whereof, the township trus- 
tee, clerk, and treasurer have caused this 
bond to be issued, duly signed, attested and 
countersigned, this 5th day of March, A. D. 
1S71. Charles Morse, Trustee. 

"Countersigned: H. L. Jarboe, Treasurer. 
"Attest: G. N. McConnell, Clerk." 
This bond is endorsed, "David Cross & 
Sons." 

The first section of the act recited in the 
bond is as follows: "Section 1. That the 
trustee, treasurer, and clerk of Burlington 
township, in the county of Coffey (or any two 
of them); be and they are hereby authorized 
and directed to issue the bonds of said town- 
ship to the amount, to the persons, for the 
purposes, and upon, the terms and conditions 
named in the order and proclamation of said 
township officers in calling said election of 
January 11, A. D. 1871, notwithstanding any 
irregularities or want of authority in law for 
making the orders and calling the election 
aforesaid, or whether the said orders and 
election have been in compliance with the 
laws of Kansas or not Said bonds to be 
payable at such place as may be designated 
on their face." The other sections provide 
for levying and collecting a tax to pay the 
bonds. This act went into effect March 2, 
1871. 

The question submitted to the electors on 
the said 11th day of January, 1871, referred 
to in said act, was whether the township of 
Burlington, for the purpose of aiding D. 
Cross & Sons in the improvement of their 
water-power and mill privileges at or near 
the town of Burlington, and the putting in 
operation a flouring mill at or near said town, 
will issue the bonds of the township to D, 
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Cross & Sons to the amount of $10,000, pay- 
able in one, two, three, four, and five years, 
with ten per cent interest, on condition, 1st, 
that the legislature, at the regular session 
In 1871, shall authorize the issue of said 
bonds; and, 2d, that Cross & Sons shall exe- 
cute and secure to the said township five 
notes for $2,000 each, payable in one, two, 
three, four, and five years, saying nothing 
about interest The proposition carried by a 
large majority, January 11, 18T1. After- 
wards the act recited in the bonds in suit 
was passed. On February 27, 1871, Cross & 
Sons executed the five notes to the township, 
and secured the same by a mortgage on the 
mill and mill property, and thereupon, 
March 5, 1871, the bonds in suit were issued 
and negotiated. The said Cross & Sons paid 
the first two notes to tiie township and no 
more, and the township applied the amount 
in payment of part of its bonds. The answer 
alleges that the said mill is situate upon the 
Neosho river, and is operated by water-pow- 
er obtained by means of a dani erected and 
maintained by said Cross & Sons, imder 
chapter 66 of the general statutes of Kansas, 
ajiproved February 6, 1867j that the oWners 
of said mill ground all grain brought to it; 
but, other than the transaction herein set 
forth, said township has no interest in tiiie 
mill and no control ovier the same. The sec- 
ond count of the answer alleges the-fbregd- 
ing facts, but does not allegfe aiiy actual no- 
tice thereof to the plaintiff. The case was 
submitted to the court on a demurrer' to the 
fiecond coxmt of the answer. The demurred 
was on the ground that tffe facts stated in 
the second count of the' answer coiistituted 
no defence to' ail actiofi on the bonds in the 
hands of a holder for value before due, which 
the plaintiff, in his petition, alleged himself 
tb be. 

A. L. Williams, for plaintiff. 

A. M. F. Randolph, for defendant 

DILLON, Circuit Judge. The bond recites 
that it Is made and Issued "for the purpose 
of aiding iuternal improvements (not stating 
what) in said township," and "in pursuance 
of the act entitled 'An act to enable Burling- 
ton township to Issue bonds,' which became 
a law on the 2d day of March, 1871." The 
&ct here referred to does not state on Its face 
the purpose or object of the bonds which it 
authorizes and directs td be issued. This 
can only be learned by reference "to the or- 
ders and proclamation of the said township 
officers in calling tlie said election of January 
11, 1871." In Its circumstances, in this re- 
.gard, the case is peculiar, and I am not clear 
that the purchaser is bound to tdke notice of 
the order and proclamation. Inasmuch as 
the bond states that It is Issued to aid "in- 
ternal improvements In the' township,*' and' 
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as the general legislation of the state shows 
that "internal improvements" mean such 
public improvements as may legitimately be 
aided by taxation, I am inclined to think 
that the purchaser may assume, without in- 
quiry, aliunde the bond and legislative act, 
that the bond is within the competency of 
the legislature to authorize. Gen. St Kan. 
526. If this is so, it is clear that the an- 
swer, which does not charge actual notice to 
the plaintiff, contains no defence to the ac- 
tion. It may also be remarked that the 
legislature of Kansas authorizes in favor 
of water-mills the exercise of the power of 
eminent domain. Gen. St Kan. 576. There 
is a line of decisions, perhaps exceptional' in 
character and open to some doubt as to their 
present soundness, which sustains the va- 
lidity of such legislation. Cooley, Const 
Lim. 534> 536. It seems quite probable, from 
the reasoning of the supreme court of Kan- 
sas in Leavenworth Co. v. Miller, 7 Kan. 523 
et seq., that that court would sustain the 
validity of a legislative act authorizing com- 
pulsory aid to erect and maintain a water- 
mill. In that case the court says "no in- 
stance can be shown whei:e the government 
may aid a thing by the power of eminent 
domain where it cannot alsd aid it by taxa- 
tion." Id. 527. 

Sincfe the foregoing was" written, the su- 
preme court of the United States has decided 
the case of Burlingtoh v. Beasley (October 
term, 1876). 94 U. S. 310, holding that bonds 
issued under' the act of 1872 (Laws [of Kan- 
sas, p. 110] c. 68), to aid in the erection of 
a steam dustom grist-mill, not situated on a 
» water-course, or operated by " water-power, 
•were valid, and such mills were "works of 
■internal improvements" within the meaning 
of the act That decision, in effect; deter- 
mines this cdse, tot it is clear that if steani' 
custom grist-mills may be lawfully aided by 
taxation, then such mills operated by water- 
power may be similarly aided. If there is" 
anr distinction between the two classes of 
mills in this regard, under the line of de- 
cisions' before adverted to; the distinction Is 
In favor of mills operated by water-power. 
Our Judgment Is that the Second count of the 
answer Is insufliclent Judgment accord- 
ingly. 
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Case No. 5,856. 

GUIBERT et al. v. The GEORGE BBLI/. 

[3 Hughes, 468.] i 

District Court, D. Marj'land. March, 1S79. 

SnippiSG — Rules op Navigation — Sailiso in 
Fog— Faults. 

1. The statutory rules of navigation, as to 
fog-bells and fog-horns, must not he construed 
to excuse the faults of bad seamanship. 

2. A vessel must not sail in a fog with too 
much canvas to allow of prompt manoeuvring 
to avoid collision with craft lying at anchor. 

3. The presumption of fault is conclusive 
against vessels sailing with too much canvas m 
a fog in fishing waters, and colliding with ves- 
sels at anchor, where there is no vis major. 

[Libel by Nathaniel Guibert & Sons against 
the British ship George Bell, for collision.] 

Brown & Briine, for libellants. 
Brown & Smith, for respondents. 

HUGHES, District Judge. This is a libel 
of a British ship by citizens of the French 
Republic, for damages sustained from a col- 
lision on the high seas. It is a case purely 
international, and is to be determined by the 
principles of general law applicable to torts 
in admiralty. France and England, as w^ell 
as the United States and all maritime states 
of any repute, have adopted, as a part of 
the general admiralty law, a well-known se- 
ries of roles of navigation for the prevention 
of collisions at sea. The regulations thus 
generally adopted had been first promulgat- 
ed by act of the British parliament in 1SG2. 
Though statutory, they are an international 
code, obligatory upon all mariners, which the 
admiralty courts of the world are bound to 
enforce. Before stating such of these rules 
as govern the present case, I will set out the 
leading facts of the collision which is the 
subject of this libel, as I have gathered them 
from tlie voluminous, and in many respects 
conflieting testimony which has been read at 
bar from depositions taken on either side. 
The French brig Briha, a fishing vessel of 
130 tons, was anchored on the Grand Bank 
of Newfoundland, latitude 45" 54', longitude 
52*" 43', on the 9th of August last, with a crew 
of twenty-one men. At half-past five o'clock 
on that morning, one hour after sunrise, she 
was run into by the British ship George Bell 
of 1100 tons, and sunk with all the effects on 
board, and the loss of two of her crew. 
At half after four she had sent out her two 
fishing boats, each with seven men, on their 
daily duty of examining the lines which were 
used in their business, and which were at- 
tached to buoys set at distances of half a 

mile to a mile or more on each side of the 
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vessel. Seven men remained on the bi-ig, 
among whom was the captain. These were 
all on deck after the departure of the boats. 
There was a breeze from the southwest, and 
the brig at anchor was heading to that point. 
There was a pretty heavy fog, but it was not 
so dense as to prevent an object as large as the 
brig from being seen at a distance of three 
hundred yards or more, an hour after sunrise. 
At a moment five to ten minutes before half- 
past five, the men on deck of the brig saw 
in the direction of the sun, a ship, apparently 
under full sail, heading N. by W., making di- 
rectly towards them. Under the master's direc- 
tion, one of them rang the bell, and another 
began to blow the fog-horn, to give warning' 
to the ship. She seemed to pay no attention 
to these signals, took down no sail, and made 
no manoeuvre to change her course; but 
came on bearing right across the brig. She 
was on the port tack and close-hauled within 
six or seven points of the wind. The men 
on the brig became more and more alarmed, 
blew the horn, and rang the bell repeatedly, 
and in addition shouted and gesticulated with 
all their might. But the ship came steadily 
on without changing her course or slacking 
her speed until within a few yards of the 
brig, when she paid ofe to the starboard,r 
thereby, instead of striking the brig amid- 
ships, striking her on her port-quarter at an 
angle of about forty-five degrees. The col- 
lision was at half-past five, an hour after 
sunrise. The brig foundered and sank in 
the course of twenty or thirty minutes, carry- 
ing down all she had on board, including the 
men's clothing. The ship passed on for half 
a mile, or a mile or more, and then hove to. 
A raft was constructed by the men on board 
the brig, on which all saved themselves but 
two. These two were drowned and lost. 
The rest of the crew were taken up by the- 
colliding vessel, which proved to be the Brit- 
ish ship George Bell, and by another vessel 
which was passing near, and which proved to- 
be the British ship St. George. When the 
George Bell struck the brig, her master did- 
not suppose any serious damage had been 
done; and his ship passed on for some dis- 
tance until the brig was left out of sight. 
But just then there was a sudden lifting of 
the fog, when the master of the ship, discov- 
ering that the brig was in distress, hove his- 
vessel to, and sent assistance. 

Such are the leading facts of the case. It 
was a collision in the open sea, in daylight, 
by a ship under full sail, with a vessel at 
anchor. Prima facie, the ship is liable for" 
the damages; but the defence set up by the 
respondent is: (1) Fault on the part of the- 
brig in not having rung her bell before the- 
collision, as required by rule 10 of the British 
regulations (our American rule 15) of vessels- 
at anchor in a fog; and (2) inevitable acci- 
dent, in that the ship had not timely warning" 
from the brig's fog-bell of the brig's position. 
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■ I will first state tlie law applicable to such 
cases as this. It Is well settled by the courts, 
that where a collision happens between a ves- 
sel under way and another at anchor, the pre- 
sumption of fault is against the vessel in 
motion, and that the burden is upon her of 
proving fault in the other vessel. Bill v. 
Smith, 39 Conn. 206; Pars. Mar. Law, 201; 
The Lady Franlilin [Case No. 7,984], and 
numerous cases, English and American, there 
cited. In the case of The Granite State, 3 
Wall, [70 U. S.] 310, the supreme court of 
the United States go as far as to say, nem. 
con., that where there is no vis major, the 
fact of collision with a stationary vessel is 
conclusive evidence of fault on the part of the 
moving vessel, and this is undoubtedly the 
law whenever the stationary vessel is where 
she has a right to bo. It is true that rule 10 
<our rule 15) requires vessels at anchor in a 
fog to ring their bells every five minutes; 
but it is also true that if the failure to do so, 
in any particular cas^ is not proved by the 
moving vessel to have "contributed" to, thai 
is, to have been the cause of the accident, 
then the moving vessel is liable, notwith- 
standing the failure. The rule of naviga- 
tion in question is a general command to 
mariners emanating from the law-making 
power, and not a judicial determination in 
advance for every case of actual liability. 
Indeed, section 29 of the British mercuunt 
shipping amendment of 1862, requires, by 
necessary implication, that in case of col- 
lision, it shall be proved that the accident 
was in fact occasioned by the non-observance 
of the appropriate regulations, in order to 
fix liability upon the vessel not observing 
the rule. Moreover rule 20 provides that the 
statutory regulations shall not be construed 
as exonerating any vessel from the conse- 
quences of any neglect of any precautions 
which may be required by the ordinary prac- 
tice of seamen or by the special circumstan- 
ces of each case. And the supreme court 
of the United States in the case of The Grace 
Girdler, 7 WaU. [74 U. S.J 203, say, that the 
statutory rules of navigation shall not be con- 
strued to excuse the fault of bad seamanship, 
or warrant the neglect of any proper precau- 
tions by a vessel moving uuder circumstances 
requiring such precautions to be taken. Nay, 
more, rule 19 (our rule 24) authorizes the 
non-observance and violation qf any particu- 
lar rule where such departure is rendered 
necessary to avoid immediate danger. 

In the light of the law thus explained, the 
case at bar depends upon two questions, viz.: 
(1) Did the brig neglect to ring her fog-bell 
as required by rule 10; and, if so, did that 
neglect in great or less degree cause the col- 
lision? and, (2) If not, did the collision occur in 
consequence of faulty management on the 
part of the ship, or by inevitable accident? 
' The weight of the evidence in this cause 
is to the effect that the night preceding the 
collision had been foggy and that the fog 



continued for more than an hour after sun- 
rise. It was, therefore, the duty of the brig 
to ring her fog-bell every five minutes during 
the night arid up to the time of the collision, 
I do not think she is proved to have done so 
during the night; but it is proved that she 
did so during the time the George Bell was 
within hearing of her bell. The ship was to 
windward of her, and it Is proved that a bell 
in those waters does not sound as far to the 
windward as a horn. The brig's bell was 
sounded full five minutes before the collision; 
if was repeatedly sounded during the period 
of five minutes. The weight of evidence 
is to the effect that the ship was moving at 
the rate of five knots an hour, which was a 
rate that would place the ship seven hundred 
and thirty-three yards from the brig at the 
time she was first seen and the fog-bell was 
first rung. The ship being to windward, the 
brig's bell could not, according to the evi- 
dence, have been heard before that moment 
from the ship; and, therefore, so far as the 
ship could be affected, the ringing of the bell 
from' that moment was in time to place the 
brig In compliance with rule 10. The brig 
did more than thus comply with that rule. 
She used' the horn vigorously. She also, by 
the shouts and gesticulations of all on board, 
did everything In her power to warn off the 
ship. I hold, therefore, that for all the 
purposes of this case, the brig, even though 
she might have been technically in fault as 
to the night ringing, was not actually in fault 
as to ringing the bell in connection with this 
collision. As to this she gave warning to 
the colliding ship, not only by compliance 
with rule 10,. but also in the most effectual 
modes which were at her command. 

AVe come therefore to the crucial question 
in this case, namely, whether the accident 
was inevitable, or due to fault on the part 
of the ship. The accident occurred in the. 
daytime. There was a pretty heavy fog. All 
the testimony of the brig's crew, and the 
testimony of some of the ship's crew, goes 
to prove that the two vessels were visible to 
each other for a period of five minutes be- 
fore the collision. Captain Allen, of the ship, 
himself testifies that after passing by the 
brig, after the collision, he "could see her 
through the fog for five or ten minutes before 
she became obscured from sight. He him- 
self thereby confirms the brig's witnesses in 
tlieir statement that the ship, before the 
collision, was seen for five minutes by the 
brig's crew. I know that he also says the 
brig was only a few ship's lengths off from 
him when he lost sight of her five to ten 
minutes after the collision, but I cannot be- 
lieve she was that near, for his vessel con- 
tinued in motion under considerable headway 
and canvas, and was but little less susceptible 
Of being checked in her course just after the 
collision than she had been just before that 
event. He must have gone several hundred 
yards" beyond the brig before she ceased to" 
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be visible in the fog, and before he hove to, 
"half a mile to a mile and a half" ofiC. The 
testimony of three of the men who were 
on the ship's deck, Jacobson, Jepson, and 
Gibbons, is virtually to the effect that there 
was as much as five minutes of time be- 
tween the moment when the two vessels be- 
came visible to each other and the moment 
of collision. Jepson says expressly that he 
heard the brig's bell ringing three to Ave 
minutes before the collision. I need not col- 
late the declarations of the several witnesses 
on this point. True, on the other hand, there 
is testimony of other witnesses, who gave it 
as their opinion that in that fog, on that 
morning, objects could be seen only at such 
and such distances, which were very short. 
But this conjectural testimony is worth noth- 
ing against that of witnesses who state as a 
fact that they actually saw these vessels five 
to ten minutes before and after the accident 
We are bound to act upon evidence of facts, 
and cannot safely trust to conjectures or 
vague and varying surmises. I feel boxmd 
to conclude on the whole that the vessels -were 
visible to each other a full period of five 
minutes before the collision. 

I am warranted by the evidence in assum- 
ing, further, that the ship was running at 
the rate of five miles an hour, for that is the 
teaching of the evidence, carefully sifted and 
weighed. Even if she had been running at 
as low a rate of speed as three miles an 
hour, she would have been four hundred and 
sixty yards distant from the brig at a mo- 
ment five minutes before the collision. The 
ship was sailing close to the wind on the 
port tack, with all sails set except the main- 
topsails and the royals. There was a good 
breeze. The, ship was in ballast, and it is 
hardly probable that with as much canvas 
as she had spread, she was moving at a 
much slower rate than five miles per hour. 
The St George was going at the rate of 
three to four miles near by, with much less 
sail, namely, her two jibs, her mainsail, her 
topsails, and topgallant-sails, only. The case 
with the George Bell seems to me, therefore, 
to be this: The brig was lying broadside in 
her course, showing six feet above water, 
her sides painted black, with a white band 
four inches wide just under the rail, at a 
distance hardly less than three hundred 
yards, and probably as much as seven him- 
dred yards from where the ship could have 
first seen her. This could |iave been five 
minutes before the moment at which the 
ship's speed would have brought her into 
collision, if her lookout had been in place. 
The ship was sailing at probably five miles 
an hour, with nearly all sails set. Such was 
the situation, and the question which pre- 
sents itself is, whether the collision that oc- 
curred under such circumstances was the re- 
sult of inevitable accident or whether it was 
the result of faulty management or non- 
management on the part of the ship. I can- 
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not believe that the accident was inevitable. 
I am obliged to conclude from all the evi- 
dence that the ship could easily have avoided 
the brig but for inexcusable delay and negli- 
gence in taking the measures necessary In 
the emergency. 

There has been much discussion by the 
courts as to the rate of speed at which ves- 
sels may move over grounds where others 
are likely to be at anchor, in the nighttime, 
or during a fog. I think the result of the 
decisions is, that it is incumbent upon navi- 
gators in such circumstances to move with 
caution and to keep their ships in trim and 
condition to be easily controlled and readily 
manoeuvred to meet any emergency that 
may be probable or liable to arise. The 
speed at which they are moving is not more 
important than this tactical condition of the 
ship. Some of the decisions on. this point 
are those of The Frank, 2 Quebec Law R. 
301; The Pepperell, Swab. 12; The Juliet 
Erskine, 6 Notes Cije. 633; The Europa, 
14 Jurist 627; The Virgil, 2 TV. Rob. Adm. 
201; The Thomas Martin [Case No. 13,926]; 
Amoskeag Manuf'g Co. v. John Adams [Id* 
338]; and others. 

Was the George Bell in the manageable 
condition which has been indicated, in sail- 
ing over the fishing-ground in which she 
ran down the Briha? I thing not The St 
George was sailing in the same waters, in the 
same fog, at the same time. Her master said 
in his evidence: *T was moving between three 
and four knots an hour, and had been going 
so since 2 a. m. It is my custom not to 
spread canvas in a fog when. I am not on 
deck. On this occasion it was on account of 
' the fog that I did not care to have more sail 
on. I liad on two jibs and a stay-sail, top- 
sails, and topgallant-sails. I was on deck 
from 6 p. m. till 3 a. m.; then went below, 
but did not go to bed. At 4 a. m. I went up 
and had a look at the weather. I went on 
deck again at a quarter to 6 a, m." 

It is from this evidence of an accomplished 
mariner and thorough seaman that we may 
learn what was prudent to be done by a ship 
moving in those waters, in that fog, on that 
night and morning; and it confirms me in 
the belief that the master of the other ship, 
the colliding ship George Bell was not justi- 
fiable in spreading so much canvas as he 
had out on that occasion. The fact that his 
main and mizzen sails were spread, rendered 
his ship less responsive to the helm than it 
should have been when the helm was finally 
put hard aport I doubt if that was the 
proper thing to do with the helm on the oc- 
casion, and I believe that that manoeuvre 
insured the collision, and justifies the prin- 
ciple of rule 19 (our rule 24), which author- 
izes a disobedience of express rules when 
"necessary to avoid immediate danger." I 
conclude that the ship was in fault in mov- 
ing under too much canvas in the unmanage- 
able condition in which she was at the time 
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of the collision. I do not think that the 
rate of speed under which a vessel is moving 
under such circumstances is to he so much 
considered as whether she is so trimmed and 
conditioned as to be readily manageable in 
case of an emergency. Nor was the master 
of the colliding ship otherwise as cautious 
and careful as the occasion required. He 
had turned in at 11 p. m., and was not again 
on deck until just before the moment of the 
collision, when it was too late for him to 
control his vessel. Yet, though the ship was 
at aU the disadvantage which has been de- 
scribed, she could still have avoided the ^rig 
if proper measures had been taken to that 
end. If the lookout was at his post at the 
time the brig first became visible, he failed 
to do his duty. It seems from the second 
mate's testimony that five to eight minutes 
before the collision the lookout had gone be- 
low deck to get his coffee, and it is probable 
that when the men on the brig first saw the 
ship and rang their fo^-bell. the ship's look- 
out was not at his post at all. And, if we 
are to believe Gibbons, whose testimony 
seems intelligent and consistent, the second 
mate, who was the officer of the watch on 
deck, was also at that time in the carpenter's 
shop at work at some job. These were the 
only witnesses that gave testimony who could 
have seen the brig from their positions on 
deck if they had been in place; for the helms- 
man was shut oft from sight of the brig by 
the height of the unladen ship. These state- 
ments in the evidence establish the belief In 
my mind, that when the two vessels first be- 
came visible to each other there was no look- 
out In place. on the ship's deck; and that 
after the lookout got to his place, and report- 
ed "a vessel under the lee bow," several min- 
utes elapsed before the officer of the watch 
was in place to give the proper orders. -The 
lookout's lusty blowing of his fog-horn "many 
times" during that important interval could 
accomplish no object but to summon the offi- 
cer from the carpenter's shop, and seemed to 
be slow in effecting that; for no orders were 
given by this officer until just before the colli- 
sion, when they were too late to be effectual 
for aught but causing the ship to strike the 
brig a glancing blow on the port-quarter in- 
stead of a direct blow amidships. 

The collision ought not to have happened. 
I think the ship was in fault in no measures 
having been taken in time by those on her 
deck to avoid the accident I think she was 
in fault in being under too much sail for 
those waters at that time, and in having her 
canvas spread in such a manner as to render 
her unmanageable in such a sudden emer- 
gency as was likely to arise at that time and 
place of the collision, I will sign a decree 
for the libellants. 

[NOTE. Reference was made to a master to 
ascertain the damages. The case was heard on 
exceptions to the master's report as to the val- 
uation of the vessel, outfit, and cargo, and the 
report was in general confirmed. 3 Fed. 581.] 
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GUIDET V. BARBER. 

15 O. G. 149; MTerw. Pat. Inv. 245.] i 

Circuit Court, D. New O'ersey. Dec. 30, 1873. 

Patents — Reissue — Infringement — Want op 

NovELTr — PATESTABiLiTr— Stone Block 

Pavements. 

1. It is to be presumed that a reissue is for 
the same invention as the original patent; and 
it is for the defendant to show that it is. not. 

2. In an action upon a patent, if it is alleged 
by way of defense that the supposed invention ia 
not new, that should be set up in the plea or an- 
swer; otherwise the evidence in support of the 
defense is not admissible. 

3. But it is not necessary to set forth in the 
pleadings that the subject of the invention is 
not patentable in its character; it may be shown 
under the general issue. 

4. A pavement composed of stone blocks of 
which the ends lying in the line of travel are 
smooth and fit closely together, while the sides 
lying across the street are rough, so that spaces 
are left between them in which the horses' feet 
may take hold, is a proper subject for a patent. 

[In equity. Suit by Charles Guldet against 
Samuel Barber for the alleged infringement 
of reissued letters patent No. 4,106, granted 
to the complainant, August 23, 1870. The 
original patent. No. 85,814, was granted to 
said Guidet, January 12, 1869-.] 



Edmonds & Field and George Hardinj 
complainant 
George Foske, for defendant 



for 



NIXON, District Judge. This bin Is filed 
by ' the complainant for an injunction and 
an account for the infi*ingement of reissued 
letters patent [No, 4,106] granted to com- 
plainant August 23, 1870, for "improvement 
in stone pavement" The single claim in 
the reissue is for "a pavement composed of 
stone blocks made in the form of parallel- 
opipeds, having their narrow ends or edges 
cut smooth and their broad sides purposely 
cut rugged or- uneven, when the blocks are 
arranged with their rugged surfaces trans- 
versely to the street, substantially as de- 
scribed." 

The answer to the defendant alleges— (1) 
That the reissue to the complainant was 
fraudulent and void, because the- surrender 
was not made for the purpose of correcting 
any errors or imperfections in the description 
or specification of the original patent, but to 
cover and claim as complainant's invention 
many things -in the art known and used long 
prior to his alleged invention or discovery, 
and because the said reissued letters patent 
covered and included many things, of which 
the complainant was not the original and 
first inventor, and which were not described 
or claimed in the original letters patent As 
it is the duty of the commissioner of patents 
to see that the reissue does not cover more 
than the original patent the presumption of 
law always is that the reissue is for the same 
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invention until the contrary is shown. No 
attempt is made by the defendant, upon 
■whom the burden rests to prove the allega- 
tion of fraud in the reissue, and the court 
can hardly be expected to presume it Sec- 
tion 53, Act July 8, 1870 [16 Stat. 198], 
Jodan V. Dobson [Case No. 7,519]; 404 Curt 
Pat § 281. 

(2) The defendant also alleges prior use, 
and abandonment to the public by the com- 
plainant; but he gives no notice and offers 
no evidence to sustain the cluirges. The only 
matter put in issue by the answer and the 
proof is the question of infringement The 
defendant denies the allegations of the bill in 
this respect, and the burden is upon the com- 
plainant to show it 

The laying of a stone-pavement on South 
Broad street, facing Lincoln Park, in the city 
of Newarli, is admitted by the defendant, and 
the expert witness, J. Boyd Eliot is called 
to testify in reference to its construction. 
He states that he has made an examination 
bt said pavement; that he understands the 
principle of its construction, and that it cor- 
responds substantially with the invention de- 
scribed in the complainant's reissued letters 
patent 

(1) Because it is composed of blocks of 
stone made in the form shown and described 
in the said patent, consisting of paraUelo- 
pipeds or solid figures, whose sides are par- 
allelograms; said blocks being provided with 
ends or edges formed sufficiently smooth that 
when they are abutted together in position to 
form a pavement, the joints or seams be- 
tween the said blocks are closed, or sub- 
stantially so, in a longitudinal direction or 
parallel with the sides of the street or in 
the direction of the line of travel along the 
street, so that the wheels of the vehicles pass- 
ing over it will meet with a comparatively 
smooth surface, or be prevented from sink- 
ing into crevices or openings between said 
blocks. 

(2) Because said blocks are so selected and 
laid with their broad sides abutting against 
each other as to produce open joints in a di- 
rection transversely to the street, in such a 
manner that a firm foothold is provided for 
the draft-animal traveling along the street, 
substantially as described in the said patent. 
:He expresses the opinion that the combina- 
:tion of these blocks of stone to form a pave- 
iment is of such a character as to perform the 
functions set forth in the complainant's re- 
issued patent, and the advantages to be 
gained in the formation of such a pavement, 
recited in said patent exist to a substantial 

• degree in the pavement constructed and laid 
?by the defendant 

This testimony stands without material con- 
"tradiction, and there must be a decree 
:against the defendant unless it should ap- 
pear upon further examination that the in- 
vention of the complainant is not in fact a 
patentable subject. 
The counsel for the defendant upon the ar- 



gument took the ground that there was noth- 
ing patentable in the complainant's alleged 
invention. It was objected in reply that, as 
no such defense was set up in the answer it 
was then too late to urge it Whether the 
objection of the complainant is valid and 
sufficient depends upon what the counsel of 
the defendant meant by affirming that the 
invention was not patentable. If he meant 
that it was not on the ground of a want of 
novelty the objection was well taken, for 
such a defense falls under the 61st sec- 
tion of the patent act, and should be speci- 
fied, But if he meant that the invention 
was not a patentable subject— i. e., did not 
come within the description of "any new and 
useful art, machine, manufacture, or compo- 
sition of matter, or any new and useful im- 
provement thereof not known or used before 
the application" for the patent as required by 
the 24th section— such a defense is authorized 
by the general pleadings, because the bill of 
complaint necessarily imports that the pat- 
entee has invented a patentable subject As- 
suming, therefore, that he meant the latter, 
the remaining question is whether the im- 
provement claimed by the complainant is an 
improvement in "any new and useful art." 
The patentee, in the specification of his let- 
ters patent describes his invention as relat- 
ing to a pavement composed of stone blocks, 
which are made in the form of parallele- 
pipeds, and the surfaces of which are so pre- 
pared that the blocks, when placed together, 
will form close joints in the direction parallel 
with the sides of the streets or in a longi- 
tudinal direction, while the joints running 
transversely to the street remain open at the 
top, and thereby a pavement is obtained 
which offers a good foothold for the draft 
animals, and at the same time a smooth sur- 
face for the wheels passing over the same. 
The edges of the blocks adjacent to the trans- 
verse open joints are to be chamfered off so 
as to insure a good foothold for the draft 
animals. To exhibit its superiority over 
other forms of stone pavement he further 
states that if a street is paved with trun- 
cated pyramids; as used in the Russ or 
Belgian pavement, close joints are formed 
at the surface of the pavement both in a 
longitudinal and transverse direction, and 
said surface offers no foothold to the draft 
animals passing over the same; but by 
placing a series of blocks together, as ex- 
hibited in Fig. 2 of this reissue, dose joints 
are formed in a longitudinal direction, 
and open joints in a transverse direction, 
and a stone pavement is obtained which of- 
fers a firm foothold to the draft animals, 
while it presents a comparatively smooth 
surface to the wheels of vehicles passing over 
it and at the same time each block is firm- 
ly retained in position by the adjoining 
blocks, without re<iuiring any intermediate 
layers of stone or other material. Such an 
improvement in the mode of constructing a 
stone pavement is a patentable invention. 
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^nd must be held to be new in the absence 
•of proof to the contrary from the defendant, 
jind it is doubtless useful in the sense in 
which that term is used hi the act, to what 
■degree or extent is wholly unimportant, as it 
is not a question in the case. Let there be a 
decree for the complainant for an injunction 
.and an account. 

[For (ither cases involving this patent, see 
Guidet V. Brooklyn, Case No., 5,858; M., 105 
TJ. S. 550: Guidet v. Palmer, Case No. 5,8o9.J 



Case 'No, 6,858. 

GUIDET V. BROOKLYN. 

[3 Ban. & A. 291; i 13 O. G. 773.] 

Circuit Court, E. D. New York. May 15, 
1878.2 

PaTESTS— NOVELTX. 

Letters patent No. 58,407, dated October 2, 
•1866, granted to Charles Guidet for Belgian 
pavement: Sdd, to be invalid for want of nov- 
•elty. 

[See note at end of case.] 

[This was a bill in equity by Charles Guidet 
•for the alleged infringement of reissued let- 
ters patent No. 4,106, granted to the com- 
plainant, August 23, 1870, the original patent 
baving been dated January 12, 1869.] 

G. Harding and W. H. Field, for complain- 
ant 

G. Gififord, W. C. De Witt, and W. O. Wit- 
•ter, for defendant. 

BLATCHFORD, Circuit Judge. I think 
-the evidence shows that the pavements which 
were laid down in Rochester and Buffalo, 
prior to the date of the plaintiff's alleged in- 
vention of what is covered by the claim of 
"his patent, contained the substance and prin- 
•ciple of the pavements laid down by the de- 
fendant, and alleged to infringe such claim, as 
respects all the points of such infringement 
Whatever difference there is, is one of degree, 
•finish and quality of stone, and not of struc- 
•ture or principle of arrangement, either as 
respects the stone blocks themselves or the 
•pavement composed of them. The bill is dis- 
jnissed with costs, 

[NOTE. The syllabus of this case states that 
jpatent No. 58,407, granted October 2. 1866, is 
void for want of novelty. From the decree dis- 
•missing the bill an appeal was taken to the su- 
preme court The transcript of record filed in 
-the office of the clerk of the supreme court con- 
tains ,a copy of Judge Blatchford's opinion, 
given above, and also shows, by the decree and 
•other papers filed, that the suit was for the in- 
fringement of reissued letters patent No. 4,106, 
granted August 23, 1870, to Charles Guidet, 
-original patent having been granted January 
12, 1869. The decree dismissing the bill was 
affirmed, Mr. Chief Justice Waite delivering the 
•opinion, upon the ground "that the evidence 
.shows clearly that pavements made of blocks 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
onission.] 

2 [Affirmed in 105 U. S. 550.] 
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of stone, broken into the form of parallelopi- 
peds, and set on edge with the ends parallel to 
the street and the other sides across it, were 
in use long before the day of Guidet s inven- 
tion. He simply carried forward the old idea, 
doing what had substantially been done before, 
but with better results. The change was only 
in degree, and, consequently, not patentable. 
Hence it was held that the reissued patent 
could not be sustained. 105 U. S. 550.J 



Case Wo. 5,859. 

GUIDET V. PALMER et al. 

- [10 Blatchf. 217; 6 Pish. Pat. Cas. 82.] i 

Circuit Court B. D. New York. Nov. 19, lS72. 

Patests — "Validity — Pdblio Acquiescence— 
Lapse ot Time— Presumptions— Pro- 

VISION'AL InJUSCTIOX. 

1. Mere lapse of time is not sufficient to show 
public acquiescence in a patent; but the acqui- 
escence must be attended with circumstances 
indicating that such acquiescence would not 
have occurred if any fair doubt had existed as 
to the validity of the patent. 

2. The plaintiff had a patent for a pavement, 
and had been employed to lay some fourteen 
miles of it by the authorities of the cities of 
New York and Brooklyn, during the past four 
years. No other acquiescence was shown: Edd, 
that that was insufficient to raise a presump- 
tion in favor of the validity of the patent. 

[Cited in Corbin Cabinet Lock Co. v. Yale & 
Towne Manuf g Co., 58 Fed. 56o.] 

3. Pacts stated, which warranted the refusal 
of a provisional injunction to restrain the in- 
fringement of a patent, where the public inter- 
est was concerned. 

Motion for preliminary injunction. Suit 
brought [by Charles Guidet against Lorin 
Palmer and others, composing the department 
of city works of the city of Brooklyn], upon 
letters patent [No. 85,814], for an "improve- 
ment in pavements," granted to complainant 
[Jan. 12, 1869], and reissued to him, August 
23, 1870 [No. 4,106]. The circumstances of 
the case, and the nature of the questions in- 
volved, sufficientiy appear in the opinion of 
the court 

George Harding and Benjamin P. Tracy, 
for plaintiff. 

William C. De Witt, for defendants. 

BENEDICT, District Judge. This case 
comes before me upon a motion which has 
been treated by counsel on both sides as a 
motion for a temporary Injunction to restrain 
the department of city works of the city of 
Brooklyn, from executing, on behalf of the 
city of Brooklyn, a contract for repaving 
Henry street in accordance with certain speci- 
fications on file in the office of the depart- 
ment, which contract the department has ad- 
vertised as open for proposals. A pavement 
laid in accordance with such specifications 
will, as the plaintiff insists, be an infringe- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and the opinion are from 10 Blatchf. 
217, ind the statement is from 6 Fish. Pat. 
Cas, 82.] 
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ment upon a patent issued to Mm, and known 
as reissue No. 4,106, granted August 23d, 1870, 
The rules by whicli the courts of the United 
States are governed in applications of this 
class are well settled, and need not be re-stat- 
ed here. The first question arising upon such 
a motion, where, as in this case, the patent in 
question has never been adjudged valid in any 
action, is, whether the plaintiff shows such a 
public acquiescence in his claim as raises a 
presumption in favor of the validity of his 
patent The bill aVers an undisturbed pos- 
session, use, and enjoyment of the exclusive 
privileges described in the patent, and the 
aflSldavits show that the plaintiff has been em- 
ployed to lay some fourteen miles of hiG pave- 
ment in the cities of New York and Brooklyn, 
during the past four years. No other instan- 
ces of a recognition of his claim are stated, 
nor have any licenses to use the plaintiff's 
pavement been granted by him, it being his 
plan to derive advantage from his patent by 
laying his pavement himself, as he is pre- 
pared to do. In determining whether these 
facts are sufficient to show such a public rec- 
ognition of the plaintiff's claim, as the law de- 
mands, it is to be considered, that mere lapse 
of time is not sufficient. The acquiescence in 
the patent must be attended with circumstan- 
ces indicating that such acquiescence would 
not have occurred, if any fair doubt had ex- 
isted as to the validity of the patent. The 
nature of this plaintiff's invention, and the 
circumstances under which he has been em- 
ployed to lay it down, become, therefore, im- 
portant; and it is to be noticed, that the pat- 
ent is for a heavy stone pavement, required 
only on the great thoroughfares of large cit- 
ies. No private persons can be supposed to 
have had occasion to consider the plaintiff's 
claim. Of the cities likely to use such a pave- 
ment, so far as the papers before me show, 
none have dealt with the plaintiff except New 
York and Brooklyn, and, in those cities, the 
plaintiff's employment has occurred within 
the past four years. Under how many con- 
tracts with those cities the pavement has been 
laid, is not stated, nor whether, in the instan- 
ces referred to, the plaintiff obtained the con- 
tracts by private award, or as the sole, or a 
competing, bidder for contracts publicly ad- 
vertised. The price paid to the plaintiff ex- 
ceeds, by some thirty-four per cent, the price 
at which other parties have offered to lay 
down the pavement called for by the specifi- 
cations here in question. I am to say, there- 
fore, whether the fact that persons in author- 
ity in the cities of New York and Brooklyn, 
during the past four years, have, in these in- 
stances, employed the plaintiff, at his price, to 
lay his pavement, warrants the conclusion 
that the validity of his patent is free from 
reasonable doubt. To my mind, such action 
of the authorities of these two cities, within 
the period referred to, does not lead to such a 
conclusion, and is wholly insufficient to raise 
a presumption in favor of the validity of the 
patent For aught that appears, the plaintiff 



was the only bidder in the cases where he 
was employed, or he may then have been th& 
lowest bidder, or the necessities of the depart- 
ment may then have been such as to make 
his employment a necessity, without any ref- 
erence to his patent; and, even if his claim 
had, in these instances, been distinctly recog- 
nized by the authorities, that would not work 
as an estoppel on the city, nor require me to 
presume that the validity of the patent is free 
from doubt The absence of facts sufficient 
to raise that presumption, in this case, must 
be held fatal to the present application. 

Furthermore, it appears that Henry street 
can be paved, under bids received for the pro- 
posed contract at a price less, by some §8,000, 
than the price charged by the plaintiff for his 
pavement; and specifications laid before me 
by the plaintiff, on this motion, contain a pro- 
vision, whereby the contractors for Henry 
street will be liable to save the city harmless 
from any claim of the plaintiff arising out of 
the laying of the pavement proposed. It is 
manifest therefore, that if the injunction 
now asked for be granted, the city will be com- 
pelled to pay for the Henry street pavement 
some ?S,000 more than it can be procured for 
under the contract proposed, while, if the in- 
junction be denied, no loss will come either to 
the plaintiff or the city, because the city of 
Brooklyn is always to be found, and will al- 
ways be able to respond to the plaintiff in 
any damages which he may become entitled 
to claim by reason of any infringement of his 
patent, while the contractors must, in turn, re- 
spond to the city for any sum so recovered. 
Such a result of an injunction is sufficient to 
require its refusal, in a case like this, where 
the public interest is concerned. The motion 
is, therefore, denied. 

[For other cases involving this patent, see 
note to Guidet v. Barber, Case No. 5,857.] 



Case Wo. 5,860. 
In re GUILD. 

[1 Woodb. & M. 29.] i 

Circuit Court, D. Massachusetts. Oct TenUr 
1845. 

Bankruptcy — Costs on Appeal, 

1. If creditors object to the discharge of a 
bankrupt, and obtain a verdict against it in the 
district court, and on appeal here a verdict is- 
rendered for the bankrupt, on new evidence, 
filed in a new examination and disclosure al- 
lowed to him on leave, costs are not allowed to- 
either party. 

[Cited in Re Holgate, Case No. 6,601.] 

2. In such cases, usually, it is equitable to- 
give costs on each verdict to the prevailing party 
in each; but not to the party last recovering, 
unless it was on the same evidence, and unless 
he was able to pay costs, if losing the verdict. ■ 

[Cited in Re George, Case No. 5,326.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
The bankrupt in this case [Moses GuildJ 

1 [Reported by Charles L, Woodbury, Escj.,. 
and George Minot, Esq.] 
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moves for costs to be allowed him against 
Earle, a creaitor, who had opposed his dis- 
charge. It appeared, that in the district 
■• com-t, on a trial of the facts in issue, relating 
to his discharge, a verdict was returned 
against Guild; but on appeal here and another 
trial had, he was discharged. The motion 
was for costs in both trials. 

O. M. EUis, for banlirupt • 
Mr. Bradley, for creditor. 

WOODBURY, Circuit Justice. By the 25th 
rule of the district court for Massachusetts, 
in cases of costs in bankruptcy, it is provided 
that they are to be paid "according as the 
covrt shall finally award and direct in each 
particular case— taking into consideration all 
the circumstances and equities thereof." The 
power to be exercised in this case is, there- 
fore, very broad; biit should be regulated, 
in some respects, by what is deemed equita- 
ble elsewhere under like circumstances and 
systems. In England, costs are very seldom 
to be paid by a bankrupt- Eden, Banlcr. 461. 
Probably the practice rests there on his sup- 
posed inability, after a surrender of his ef- 
fects, to discharge any considerable amount 
of costs. Here, by our rules, also, he is not 
named expressly as one of the persons liable 
in certain events to pay costs. It seems to 
me, therefore, that he should not, as a matter 
of course, be subjected to pay costs where an 
issue is found against him, but only in ex- 
treme cases of negligence or fraud, or other 
injurious misbehavior, and then with much 
caution, if he is really a bankrupt. But as to 
creditors, the rule is less stringent, as they 
are able to pay costs, and are named twice 
in the rules as subject to costs. And in Eng- 
land, a creditor failing to establish an objec- 
tion to the discharge of a bankrupt, is gen- 
erally taxed with costs. Mont. Bankr. 358. 

What, then, are the peculiarities in this 
case, which render it equitable to give or 
withhold costs, either as to the bankrupt or 
creditors? It appears, that the issue below, 
after a full hearing, was found against the 
bankrupt, and for tbie creditor. Now, on that 
finding alone, costs would often go against 
the bankrupt But the verdict was reversed 
in this court. If the first finding had been re- 
versed on the last trial on like evidence and 
explanations, the last finding would be proof, 
of some sti'ength, that the first verdict was er- 
roneous, and consequently that the bankrupt, 
so far from being liable in the first case, 
should be entitled to costs in both cases 
against the creditor objecting to his dis- 
charge. Such is the claim set up by the 
present motion. But, at the same time, the 
case shows, that there was strong probable 
cause at the first trial for the creditor to ob- 
ject to the bankrupt's discharge. The ex- 
planations by him had then been very general 
and imperfect as to a large amount of prop- 
erty; and in the interval, before the second 
trial, he obtained leave to make new explana- 



tions, and to furnish new evidence in favor 
of his discharge that was very material. It 
appears, further, that the case was contested 
as doubtful at the last trial, even after the 
new explanations and evidence. Hence, I 
think, there is no equity in allowing him costs 
on the first trial, and I exonerate him from 
liability to pay costs in that case, only on the 
grounds of his general exemption from lia- 
bility except in extreme cases, coupled with 
the circumstance, that the last finding in his 
favor rebuts, on the whole, any designed or 
corrupt concealment of property, or any fraud 
in making such imperfect disclosures and 
proof as were offered by him in the court be- 
low on the first trial. 

In respect to the trial in this court, where 
a verdict was returned in favor of the bank- 
rupt, costs would be allowed of comrse in his 
favor, and against the creditor, if there had 
been no kind of misconduct on his part, 
wliich naturally induced the creditor to ob- 
ject to his discharge. 1 Eose, 376, in case of 
the Bank of Scotland, cited in 1 Mont. Bankr. 
358. But here there had been an .omission 
to disclose very material explanations and 
facts. He had, also, been indulged in a new 
examination, and on terms as to costs, to be 
afterwards settled. It had become necessary 
for him to ask indulgence to make new ex- 
planations, by having a new and fuller ex- 
amination. Beside this, important circum- 
stances were introduced at the second trial, 
which had before been overlooked or sup- 
pressed. The whole of this, amounted to such 
misconduct on his part, as in England would 
probably have prevented the allowance of 
costs, even on the dismission of a petition 
praying a stay of a certificate of bankruptcy* 
Note in Rose, before cited. The whole case, 
likewise, as tried in this court, having, as be- 
fore suggested, been one to the last moment 
very questionable on the merits; and the 
course of the bankrupt, in. not going into 
more explanatory details, having been pro- 
crastinating and reluctant, and in the man- 
agement of his estate, of doubtful fairness, I 
think, that the cost since incurred has, in an 
equitable view, resulted quite as much or 
more from his own misbehavior, than from 
any thing culpable in the course pmrsued by 
.his creditors. Consequently, if no costs in 
either trial are allowed, either to the bank- 
rupt or the creditors, they will be left in a 
condition not apparently contrary to equity. 
Such was the conclusion in Alfonso v. XI. S. 
[Case No. 188]. 

We are the more confirmed in the justice 
of this conclusion, as it accords not only with 
what seems equitable, but with the legal 
course in some states, in analogous cases. 
Thus, in New Hampshhre, on a review, 
though the verdict be different from what 
it was on the first trial, the costs in that 
trial are not disturbed, either by allowing' 
"them to the party noAV recovering, or by pay- 
ing back to him what has been collected from 
him. Where a cause is open to be tried on 
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Dew testimony, letting tlie costs follow the 
verdict, as it may be in each trial, is not in- 
equitable, and would lead to much the same 
result in the present case, as that we pro- 
pose. The only difference would be where 
the amounts by the different trials wei'e not 
alike. But even then, if here, those on the last 
trial were granted, the bankrupt might not 
equitably be entitled to claim the balance, 
as his new examination, by which he has 
been enabled to prevail on the last trial, was 
granted on terms, which ought probably to 
cover all the excess. Again, if the balance 
should, in this or any other case, happen to 
be in favor of the creditor, requiring a bank- 
rupt to pay that balance might subject him 
to much inconvenience, amidst his destitution 
and embarrassments. 

It is bettei", then, as a general principle, in 
£he case of bankrupts, that the rule should 
be, where the verdicts are different ways, 
neither should pay costs, than that each 
should pay them, where he is the unsuccess- 
ful party. And the more especially is it just, 
when the first verdict was against the bank- 
rupt, and the last one is for him on new evi- 
dence, which he has been allowed to furnish 
by a new disclosure, that the bankrupt should 
not be allowed to profit by this, so as to tax 
the creditors for what, in the first case, was 
the consequence of his own fault, and, in the 
last case, the consequence of a favor granted 
to him only on terms, and which terms may 
well be a limitation of his obtaining costs 
thereby. In the common pleas, in England, 
if a new trial has been granted, and the ver- 
dict is the same way, though costs of both 
jare allowed, yet they are not to the party 
recovering the last verdict, where he lost the 
first one. Tidd, ,Pr. "New Trial"; 1 East 
111, 114, note; 1 H. BL 641; Lickbarrow v. 
Mason, 6 Tei-m B. 131; Brown v. Clarke, 12 
Mees. & W. 25; 1 Dowl. & L. 409. Under 
all the circumstances of the present case, 
then, and considering the pecuniary wants 
of bankrupts, the just, best, and least em- 
barrassing rule is, for neither party to pay 
jcosts. Motion refused. 
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GUILD (WOODMAN PEBBLING MACH. 
Co. v.). See Case No. 17,981. 



Case No. 5,861. 

GUILLOU V. FONTAIN. 

£32 Leg. Int 362; 2x Int. Rev. Eec. 348; 2 
Am. Law T. Hep. (N. S.) 502; 1 N. Y. Wklv. 
Dig. 269; 8 Chi. Leg. News, 25; 23 Pittsb. 
Leg. J. 33; 7 Leg. Gaz. 321.] i 

Circuit Court, E. D. Pennsylvania. Oct: 4, 
1875. 
FoREiQS Attachment in Pennsylvania, 
The federal courts in this district have the 
power to issue writs of foreign attachment ac- 
cording to the laws of the state of Pennsylvania. 

1 [Reprinted from 32 Leg. Int. 362, bv permis- 
eion. 1 N. Y. Wkly. Dig. 269, contains only a 
partial report] 



[In error to the district court of the United 
States for the Eastern district of Pennsyl- 
vania.] 

2 [This was an action of debt commenced by 
the plaintiff in error [Guillou, assignee in 
bankruptcy of Charles Vezin], in Jime, 1873, 
by process of foreign attachment, in the dis- 
trict court of the United States, for the East- 
ern district of Pennsylvania. The attachment 
was served on July 1, 1873, upon the property 
of the defendant in error, in the hands of the 
garnishees, as endorsed upon the writ; and 
on the 23d day of July following, tlie plaintiff 
filed his declaration, setting forth that on the 
18th day of October, A. D. 1869, a limited part- 
nership, was formed, under the provisions of 
the acts of assembly of the commonwealth of 
Pennsylvania in such case made and provided, 
between the said defendant, as special part- 
ner, and Charles Vezin, as general partner, 
for the transaction of the business of the im- 
portation and sale of gloves, imder the firm 
name of Chas. Vezin and Co., for a term to 
commence on the ISth day of October, A. D, 
18G9, and to terminate on the 18th day of 
October, A. D. 1872, the amount of the capital 
contributed by the said special partner being 
fifty thousand dollars in cash. That after- 
wards, at various specified limes, and while 
the said limited partnership continued and 
was in existence, portions of said capital 
so contributed by said special partner to the 
common stock of said fii-m were withdrawn 
by and paid to the said defendant as and in 
the name of interest on the said capital, 
amounting together to the sum of five thou- 
sand seven hundred and eighty-two seventy- 
seven one-hundredth dollars. That by such 
payment of interest to the said special part- 
ner, the defendant in this action, the original 
capital has been reduced by an amount of five 
thousand seven hundred and eighty-two sev- 
enty-seven one-hundredth dollars. That after- 
wards, to wit on the 29th day of November, 
A. D. 1871, the said Charles Vezin, trading as 
Charles Vezin and Co., was, on creditors' pe- 
titions filed in the said court <luly adjudicated 
a bankrupt; and this plaintiff was aftei-- 
wards, to wit on the 22d day of January, A. 
D. 1872, duly appointed assignee, and an as- 
signment by instrument of writing imder the 
hand of Edwin T. Chase, Esq., one of the 
registers in bankruptcy of said court bear- 
ing date January 22, A. D. 1872 (here shown 
to the com't), assigning and conveying to 
this plaintiff all the estate real and personal 
of the said Charles Vezin, bankrupt, with all 
his deeds, books, and papers relating thereto, 
was duly made and delivered to this plaintiff. 
By means and reason whereof an action has 
accrued to this plabatiff to demand, and have 
of and from the said defendant the sum of 
five thousand seven himdred and eighty-two 
seventy-seven one-himdredth dollars above 
demanded. The defendant [William Fontain] 
failing to appear, a motion was made at the 
thu;d term of the court ensuing the execution 
of the writ for judgment for such default, 

2 [From 21 Int. Rev. Hec. 348.] 
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v/hieh was refused; the court, Oadwalader, 
J., saying, "that if the jurisdiction which the 
first section of the act of congress of the 2d 
of March, A. D. 1867 [14 Stat 517], to es- 
tablish a uniform system of hanferuptcy 
throughout the United States, confers upon 
this com-t, of suits for coUection of assets of 
the bankrupt, enables the assignee in bank- 
ruptcy to proceed as plaintiflC in such a suit 
by way of foreign attachment, in any case 
the demand of the present plaintiff, as appears 
from his declaration, is not such as to, sustain 
a proceeding "by foreign attachment." The 
case was then removed to the chrcuit court 
upon a writ of error; the assignment of error 
being the refusal of the court below to grant 
judgment against the defendant for default 
of an appearance.] 2 
J. O. Longstreth, for plaintiff. 

McKENNAN, Ghrcuit Judge. As far back 
as 1809, at leqst, it was the practice in the 
federal courts, in this district, to issue writs 
of foreign attachment according to the laws of 
the state of Pennsylvania. Fisher v. Conse- 
qua [Case No. 4,810], and Toland v, Sprague, 
12 Pet [37 IT. S.] 300, are proofs of the exist- 
ence of this practice. In some, only, of the 
United States ch:cuits did this practice pre- 
vail, while in others its legality was denied. 
But in Toland v. Sprague a majority of the 
supreme court held, that, in the courts of the 
United States, the right to attach property to 
compel the appearance of persons can be 
properly used only in cases in which such per- 
sons are amenable to the process of the court 
in personam. The question was certainly 
presented in the cage, and although it was 
not necessary to the judgment to decide it, 
as was held by the four dissenting judges, 
yet the case must be considered as deciding 
that the federal courts, under the law as it 
then stood, had no authority to proceed by 
foreign attachment as it was regulated by 
the laws of Pennsylvania. But doubtless, in 
view of this decision, the act of congress of 
June 6, 1872, greatly enlarges the authority 
of the federal courts in the employment ol 
remedies. By the sixth section of that act 
(Rev. St § 915), it is enacted that "in common 
law causes In the curcuit and district com-ts 
the plahitiff shall be entitled to similar rem- 
edies, by attachment or other process against 
the property of the defendant which are 
now provided by the laws of the state in 
which such court is held for the courts there- 
of." The federal courts in this state are thus 
invested with Imdoubted authority to proceed 
against non-resident persons by attachment 
of their property, as may. be done by the laws 
of the state. Was the plaintifE, then, entitled 
to an allowance of his motion for judgment 
against the defendant for defatQt of appear- 
ance? It was denied by' the coiurt below, for 
the reason that the cause of action, as appears 
from the declaration, would not support a pro- 
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ceeding by foreign attachment The action is 
debt, and the declaration avers that a limited 
partnership was formed between Charles Ve- 
zin and the defendant, to the capital of which 
the defendant contributed ?oO,000 as a special 
partner; that during the continuance of the 
tei-m, at certain times stated, the defendant 
withdrew from the capital contributed by him 
specific sums of money, as and in the name of 
interest on the said capital, whereby the ori- 
ghial capital was reduced by the amounts so- 
received by him; and the demand is to re- 
cover from the defendant these several sums- 
as received by him in violation of law. 

The suit is brought to enforce a statutory 
liability claimed to be imposed upon the spe- 
cial partner, under the ch?cumstances stited 
in the declaration. By the statute (Brightly's 
Purd. Dig. 937), it is enacted "that if it shall 
appear that by the payment of interest or 
profits to any special partner the original 
capital has been reduced, the partner receiv- 
ing the same shall be bound to restore ther 
amount necessary to make good his share of 
capital with interest" The liability to restorer 
is complete, if the payments to a special part-- 
ner reduces the capital, and he may be com- 
pelled to repay the deficiency in his share of 
the capital thus caused by an appropriate 
action. 

Is a foreign attachment then an allowable- 
method in Pennsylvania of commencing such 
action? Any demand arising ex contractu 
which is susceptible of ascertainment by a 
definite standard may be the foundation of a 
foreign attachment In Strock v. Little, 9" 
"Wright [45 Pa. St.] 418, Mr. Justice Wood- 
ward, says: "Under our statutes, which being 
remedial, are to be liberally construed, foreign, 
attachments may issue in all actions, sound- 
ing in contract where the plaintifE can swear 
to the amount daimed, or the court npon a 
rule to show cause of action, can get at the- 
sum in controversy with sufficient accuracy 
to fix the amount of bail which the defendant 
is to give to dissolve the attachment" This- 
is the settled construction of the Pennsylvania 
statutes, and the demand in this case is fully 
withui it It is a determinate and certain 
sum, received imder circumstances, stated in 
the declaration, which imposed upon the de- 
fendant a statutory obligation to repay it- 
and for the recovery of which an action ex 
contractu is the appropriate remedy. The 
motion of the plaintifE in error for judgment 
for default of appearance by the defendant 
ought therefore, to have been granted, and- 
the cause is remanded to the district court 
with directions to allow said motion and to- 
enter judgment accordingly. 



2 [From 21 Int. Rev. Rec. 348.] 
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Case K'o. 5,863. 

GUION V. M'GULLOUGH et al. 

[Brunner, Col. Cas. 1; i 2 Mart. N. C. 78.] 

Circuit Court, D. North Carolina. June, 1791. 

Wkit in Action op Debt— Form. 

A writ in debt "that they answer unto him of 
a plea of debt of one thousand dollars," Jield 
good on a demurrer to a plea in abatement that 
the writ did not run in the debet and detinet. 

Action on a bond. The "writ was filled up, 
"that they answer unto him of a plea of debt 
of one thousand dollars" (the penalty of the 
bond): plea in abatement because the writ 
did not run in the usual form, "in the debet 
and detinet": general demurrer, 

Mr, Graham, for plaintiff. 
Mr. Slade, for defendants. 

IREDELL, Circuit Justice, and SIT- 
6REAVES, District Judge, notwithstanding 
the pointed authority produced by Slade, 
overruled the plea. They held the writ was 
deemed sufficient because it agreed with the 
ae etiam clauses inserted in actions of debt 
in the bill of Middlesex, according to the 
English practice. Page v. Parmer, 2 Murph. 
288, 1 N. C. Repos. 278. 



Case "No. 6,864. 

The GUISBOROUGH. 

[8 Ben. 407.] 2 

District Court, S. D. New York. April, 1876. 

LiEx— Advances— PoKEiGN Vessel— Mortgagees 
IN Possession. 

P., the owner of a British vessel, having 
agreed to sell her to American citizens, executed 
and delivered mortgages to them, it being part 
of the agreement that the title to her should re- 
main in P. The mortgagees took possession of 
her and ran her, one of them becoming master, 
and obtained advances for her, in the port where 
they resided, from M., who had knowledge of 
the true relation of the mortgagees to the ves- 
sel: Hdd, that the vessel in the hands of the 
mortgagees was not a foreign vessel, and that 
M., had no lien upon her for his advances. 

[Cited in The Rapid Transit, 11 Fed. 330.] 

This was a libel- by the firm of B. F. Met- 
calf & Co., of New York City, to recover the 
amount of advances made by them for the 
brig Guisborough, on the order of her mas- 
ter, Enos, in the port of New York, in the 
year 1873. The libellants alleged that the 
brig was a British vessel and that the ad- 
vances were made on her credit. Joseph S. 
Enos and Edward F. Cullen appeared as 
claimants of the vessel and, by their answer, 
alleged that, at the time the advances were 
made, she was the property of the claimants, 
who were residents of New York and Ameri- 
can citizens, and that the advances were not 
a lien on the brig, but were furnished on the 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 

2 [Reported by Robert D. Benedict, Esq., and 
Eenj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



personal credit of the claimants. It appeared 
in evidence, that, in 1872, one Potter, a 
British subject, agreed to sell the vessel to 
the claimants and two others, also Ameri- 
can citizens and residents of Brooklyn. In 
pursuance of this agi-eement they paid Pot- 
ter the price, and he gave them mortgages 
on the vessel to more than her full value, 
and a power of attorney to control the vessel, 
it being a part of the agreement that the 
title to the brig, "as a British vessel, was to 
stand in Potter." The mortgagees then took 
possession of the vessel. Enos was appoint- 
ed master of her, and they ran the vessel as 
they pleased. The other parties afterwards 
transferred their interest to the present 
claimants, and, while the vessel was running 
in this way, the libellants made the advances 
which they sought to recover. 

R. D. Benedict and W. W. Goodrich, for 
libellants. 
Beebe, Wilcox & Hobbs, for claimants. 

BLATCHFORD, District Judge. Although 
the legal, registered title to the vessel was in 
a British owner, yet the mortgagees were the 
equitable and beneficial owners of the vessel 
and were mortgagees in possession, exercis- 
ing ownership over the vessel and dealing 
with her as their own property. They paid 
to Potter the money which they paid to him, 
not as lenders of such money on mortgage, 
but as purchasers of the vessel. They paid 
him $4,800 as the purchase price of the vessel, 
while the amounts which purported to be se- 
cured by the five mortgages made a total sum 
of $9,000. They took the mortgages to protect 
their interests as purchasers. In their hands, 
as purchasers of her, she was not a foreign 
vessel. It is clear, from the evidence of 
Benjamin P. Metcalf, one of the libellants, 
that he was aware, from his first knowledge 
of the connection of the mortgagees with the 
vessel, that they had taken the control of her 
as owners and purchasers, and had taken 
the mortgages, not as evidences of money 
loaned, but to protect their interest as pur- 
chasers and their control as owners, and 
that their possession of the vessel was a pos- 
session of ownership, and not to secure 
money loaned. Under these circumstances, 
no lien on the vessel arose out of any of the 
transactions of the libellants with the mort- 
gagees or with the master of the vessel, and 
the libel must be dismissed, with costs. 

Case No. 6,865. 

GULICK'S EX'RS v. MelVER. 

[3 Cranch, O. 0. 650.] i 

Circuit Court, District of Columbia. Nov 
Term, 1829. 

BAKKRUPTcr — Authority op Commissioneks— 

Act op 1800. 
An assignee under the bankrupt law of 1800 
[2 Stat. 19] cannot deny the authority of the 



1 [Reporte'd by Hon. William Cranch, Chief 
Judge.] 
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commissioners under whom he receiTed the prop- 
erty of the bankrupt. 

This suit was brought to recover a dividend 
of the property of Josiah Watson, a banlc- 
rupt, which had been declared by the commis- 
sioners. The defendant [Watson's assignee] 
demurred to the evidence; which, among oth- 
.er things, stated that Jonah Thompson, one 
of the commissioners under the banlirupt act 
of 1800, who declared the dividends, -was 
himself a creditor of .Watson. 

Mr, Swann, for defendant, contended that 
Mr. Thompson was incompetent to act as a 
commissioner, by reason of his interest. 

Mr. Taylor, contra. Mr. Mclver cannot de- 
ny the authority of the commissioners under 
whom he has received the property of the 
banljxupt. He claims to hold imder their as- 
signment. 

THE COURT (nem. con.) rendered judg- 
ment for the plaintiff on the demurrer. 



Case Wo. 5,866. 

GULLAT et' al. v. TUCKER. 

12 Crunch, C. C. 33.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1811. 

Paetnership — Liability fob Debts op Copaiit- 

KER. 

A copartnership is not chargeable for goods 
sold to one of the partners for his separate use, 
although he ordered them to be charged to the 
firm, if the vendor Ijnew, at the time of sale, 
that they were for the sole use of that partner. 

Assumpsit, for balance of account The de- 
fendant had charged the firm of Gullat & 
Scott, who were bakers, with groceries deliv- 
ered to G. and originally charged to 6. in the 
books of Tucker, but were got by G. and or- 
dered by him to be charged to the partnership 
account 

THE COURT instructed the jury that if 
they believed from the evidence that Tucker, 
at the* time he sold and delivered the grocer- 
ies to Gullat, knew that they were for his 
separate use, he had no right to diarge them 
to the firm without the assent of Scott. It 
would be a collusion. Bond v. Gibson, 1 
Camp. 185. 



Case No.. 5,867. ' 

GUM V. EQUITABLE TRUST CO. et al. 

[1 McCrary, 51.] s 

Circuit Court, D, Iowa. Oct, 1873. 

Ukbecobded Deed— Possession— Notice — Mis- 
take OP Tract — Estoppel— Agenct 
— Sale Agent. 

1. Complainant purchased certain land from 
B. and took a conveyance which he neglected to 
place on record. B. subsequently made a mort- 
gage to respondents upon other lands, and by 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Greo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 



mistake included in said mortgage the land pre- 
viously sold to complainant The respondents 
claimed the land under the mortgage. Held, 
that they were not bona fide purchasers witliout 
notice, since the complainant was in the actual 
open, notorious, adverse possession of the land 
when the mortgage was executed. Actual pos- 
session is constructive notice to all the world. 

2. B., in order to obtain a loan of $3,000 from 
respondents, proposed to secure them by deed 
of trust on his home farm. In his application 
for the loan and in the appraisement which ac- 
companied the same, the land which complain- 
ant had previously purchased from B. was by 
mistake included with the farm. The complain- 
ant was one of the appraisers of the land and 
signed the writter appraisement, supposing it re- 
lated to the farm only, and ignorant of the fact 
that his own land was included. Bdd, that he 
was not estopped. 

3. A mere appraiser of land, serving gratui- 
tously for the benefit of others, without any in- 
terest of his own involved, is not to suffer by 
reason of an innocent mistake respecting the de- 
scription of the land. Estoppel in such a case 
can proceed only upon the ground of fraud or 
gross negligence. 

4. It is not always necessary that a sale agent 
should be known to his principal, or in any way 
recognized by him. in order to bind the latter. 
Authority is sometimes implied from the very 
nature of the duties and powers committed to a 
general agent, to employ sale agents, and, when 
this is the <;ase, the principal is bound by the 
acts of tie sale agent whether the sale agent 
be known to him personally or not 

In equity. 

J. C. Goad and Trimble & Carruthers, for 
plaintiff. 
Brown & Dudley, for defendants. 

LOVE, District Judge. This bill is brought 
to cancel a certain trust deed executed by 
William and Nancy Beard to said Jonathan 
Edwards, trustee, to secure the payment to 
said Edwards' co-defendant the sum of ?3,- 
000, so far as said trust deed embraces cer- 
tain lands described in the bill and claimed 
as the property of this complainant The evi- 
dence clearly shows that about the year 1865 
William Beard, who was the father of Sarah 
E. Gum, the wife of this complainant, sold 
to said William Gum the following lauds and 
tenements in Davis county, Iowa, viz.: The 
W. % of N. W. % of section 8, and the S. W. 
% of S. W. ^ of section 5, in township 68, 
range 15; and that said William Beard about 
the same time gave to said Sarah E. lorty 
acres of land adjoining the above described, 
as follows: The N, W. % of the S. W. % 
of section 8, same township and range. The 
sale to William Gum was a full and valu- 
able consideration, which was paid by said 
Gum. Said William and Sarah E. Gum took 
possession of the land and made valuable 
improvements upon it They have had the 
open uninterrupted and- adverse occupancy of 
the land for about twelve years, from the 
year 1865 to the time of the bringing of the 
suit They are illiterate and ignorant peo- 
ple. No conveyance was made to them of 
the land until the 17th day of April, 1865, 
when William Beard and wife executed sep- 
arite deeds to them for the land in question^ 
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that through the negligence of these grantees, 
their deeds were not filed for record till Au- 
gust 26, 1876. It also appears that about 
the month of February, 1876, William Beard 
made application through the Davis County- 
Loan Company, of which the managing mem- 
bers were F. C. Overton and Amos Steckei, 
to the defendant trust company, for a loan 
of .?3,000; that said William Beard executed 
a deed of trust to secure the same to said 
Jonathan Edwards, as trustee for the com- 
pany, which said deed of trust was delivered 
and duly recorded on the 30th day of March, 
1876; that this deed of trust included, with 
some of said Beard's land, the above de- 
scribed land, which had been previously con- 
veyed by Beard to this complainant and his 
wife. It further clearly appears from the 
evidence, that, so far as said Beard was con- 
cerned, the said land of the complainant and 
his wife was included in the deed of trust 
by inadvertence and mistake; that Beard did 
not intend to mortgage the complainamt's 
land, or any part of it, to secure said loan, 
but intended and agreed to execute the mort- 
gage upon his (Beard's) own land, being in 
part the land on which Beard lived. It fur- 
ther appears clearly by a great preponderance 
of evidence, that when said Overton, after the 
loan had been agreed upon, was at Beard's 
house for the purpose of having the deed of 
trust executed, Gum, the complainant, was 
present; that both Gum and Beard cautioned 
Overton not to get the mortgage on Gum's 
land; that Overton called for Gum's deeds; 
tliat Gum went to his own house and return- 
ed with the two deeds from Beard to him 
and his wife; that he handed these two 
deeds to Overton; that Overton took them 
and compared the description, and assui-ed 
Gum that his (Gum's) land was not included 
in the deed of trust; that neither Gum nor 
Beard or his wife could read or write; that 
the deed of trust was not read over to Beard 
and his wife, but that they executed and de- 
livered the same to Overton, by*whom it was 
taken away. Thus it appears that the prop- 
erty involved in this suit did not, at the time 
when William Beard conveyed it by way of 
mortgage to respondents, belong to him. It 
was then, in fact, as the evidence clearly and 
satisfactorily shows, the property of the com- 
plainant William Gum. Beard had sold it 
to Gum for a valuable consideration in 1865, 
and executed a formal conveyance on the 
17th day of April, 1875. Beard, therefore, 
clearly had no title to the "land when he con- 
veyed it to respondents on the 29th of March, 
1876. Upon what grounds, then, do the re- 
spondents claim title under Beard- as against 
William Gum, the real owner at the time of 
the execution of the deed of trust or mort- 
gage to Jonathan Edwards? 

The respondents place their claim of title 
upon two grounds: 1st. That they are pur- 
chasers without notice for value under the 
complainant's grantor. 2d. That respondent 
is estopped by his own action as appraiser 



■ from now setting up his title as against the 
respondents. Both parties claim title under 
a common grantor, William Beard. The com- 
plainant's deed was first executed, but it was- 
not filed for record until after the recording 
of the respondents' deed, when the respond- 
ents advanced their money and took Beard's 
mortgage to secure it Beard was of record 
the apparent owner of the property. There 
was then no record of any conveyance from 
Beard to complainant If this were all, the- 
respondents would have a clear right to the 
property as against the unrecorded deed of 
the complainant. This is undoubtedly true, 
if it be found that Overton was not the re^ 
spondents' agent in taking the conveyance. 
Overton had actual notice of the conveyance 
from Beard to Gum under which the latter 
claims— of this there can be no question upon 
the evidence. The proof that Gum, when 
Overton was at Beard's house to get the 
mortgage executed, exhibited his deed to 
Overton, leaves no doubt whatever that Over- 
ton had actual notice of Gum's deed. But 
respondents insist that Overton was not their 
agent, and they offer testimony to show that 
they had no agent ta Iowa to effect loans 
for them. It would seem, if we are to credit 
their witnesses, that none of the middle men 
were acting for the respondents, or for their 
interest These middle men were not the 
principals in the transaction. They were 
agents for some one, and if the testimony of 
respondents' witnesses be correct, they were 
acting as agents for Beard. 

And from this, the conclusions follow that 
the respondent, a monied corporation, was 
engaged in the business of lending money in 
this distant state, not upon information fur- 
nished by their own agents, but upon in- 
formation supplied to them by the agents of 
the borrowers. In other words, the bon-ow- 
ers' agents made abstracts of title, examined 
and valued the land, and gave information 
of the character and responsibility of the bor- 
rowers, and upon the information so fur- 
nished the corporation based their loans! It 
must be admitted that this is somewhat ex- 
traordinary, if true. But if it be conceded, 
then it follows that the respondents had no 
actual notice of Gum's prior deed; but had 
defendants not constructive notice of the ex- 
istence of that conveyance? The complainant 
was at the time of the execution of the mort- 
gage in the actual open and notorious adverse 
possession of the land; he had occupied the 
land for a period of eleven or twelve years. 
Now, under the settled law of Iowa, this pos- 
session of the complainants was equivalent 
to constructive notice of the recording of the 
deed; actual possession is constructive no- 
tice to all the world. It matters not where 
the grantees resided, they were affected by 
this constructive notice of the complainant's 
titie, the same as if the deed had been re- 
corded. If complainant's deed had been re- 
corded, it will not be claimed that respond- 
ents, wherever they resided, could have ob- 
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tained a title from Beard, so as'to have post- 
poned the complainant The same rule applies 
in case of constructive notice resulting from 
the actual adverse possession of the com- 
plainants. Putting, therefore, entirely out 
of view the matter of actual notice to Over- 
ton or any other agent of the respondents, 
their claim of title as innocent purchasers 
for value without notice cannot be sustained. 
The respondents' principal reliancfe, how- 
ever, would seem to be upon the ground of 
estoppel. Let us consider the facts upon 
which that defense rests. William Beard, 
in order to obtain a loan ot $3,000 from the 
respondents, proposed to secure them by a 
deed of trust upon his home farm, or so much 
of it as might be required for that purpose. 
It is perfectly clear from the evidence that 
he had no purpose whatever to mortgage 
the complainant's land; but in the written 
and printed application which it became nec- 
essary for him to make in order to comply 
with the rules of the defendant company, he 
by mistake included the land involved in this 
suit, which he had previously conveyed to 
William Gum and Sarah E. Gum, his wife. 
Beard's application for the loan was made 
through F. C. Overton and Amos Steckel, 
loan agents in Bloomfield; the application 
was made by Beard upon a printed blank, 
filled up by the loan agents and signed by- 
Beard, or by some one for him. It was 
necessaiT to have the land valued by two 
appraisers, which was evidenced by their 
signatures upon another page of the same 
printed blank. It appears that Beard had 
signed the application, and' that one Luther 
Hunt had subscribed the appraisement, and 
that afterwards William Gum, at the request 
of Beard, went to the office of Overton and 
Steckel to give his appraisement of the land. 

It is perfectly cldar from the evidence that 
Gum supposed and believed that he was to 
appraise Beard's homestead land. Beard 
told him what land he was to appraise, and 
pointed it out to him. Gum clearly had no 
thought that his own land or any part of it 
was to be included in the appraisement, but 
only the land of Beard, which the latter had 
shown him. Gum, with this understanding, 
went at Beard's request to Overton and 
Steckel's office to make the appraisement 
Upon the face of the appraisement it appears 
that Gum signed it and swore to it, but Gum 
swears that neither the application nor ap- 
praisement was read to him, and that no 
oath was administered. He was an ignorant 
man, and could neither read nor write. 
There is very good reason to believe Gum's 
statement as to what happened at the loan 
agent's office when he went to appraise the 
land. But let us assume that the appraise- 
ment was signed by Gum, as it appears to 
be, and that both the application and ap- 
praisement were read over to him. 

The application contained, as I have said, 
a description of the land by numbers, with 
a plat of the same. The description by num- 

IIfed.cas. — 8 
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bers erroneously and by mistake included 
Gum's land, but the plat showed that Beard's 
land, and not Gum's, was the land hitended 
to be appraised and mortgaged. Beard in 
the application makes the following answers: 
"11. By whom are the premises occupied? 
Ans. By applicant" "14. In whom is the 
title vested?. Ans. Applicant" The ap- 
praisers appear upon the face of the paper, 
after giving their valuation of the land, to 
affirm (the same being in printed form) as. 
follows: "We also state that the condition 
of the property is truly set forth- in the ap- 
plicant's statement in said application, and 
that his answers to the questions contained 
therein are true, as we verily believe." This 
is what constitutes the estoppel asserted by 
the respondents. They insist that the ap- 
praisement is an essential part of the appli- 
cation, and that they took the loan on the 
faith of it, believing what the appraisers 
affirmed under oath to be true, and that they 
would not have parted with their money 
but for their belief in the truth of the state- 
ment contained in the appraisement How 
far the lenders of money rely upon the state- 
ments of appraisers respecting the borrow- 
er's title to land, is certainly very question^ 
able. Appraisers are generally understood 
to be freeholders of the neighborhood, called 
to place a value upon the land. They are 
not supposed to be acquainted with land 
titles. Anything they are made to answer in 
an indirect way to printed questions as to 
their belief in the truth of what the borrow- 
er affirms respecting his title, would, we 
should think, have very little weight with 
the lender in determining the matter of title. 
The lender must surely rest his determina- 
tion as to the title upon more certain, direct 
and reliable information than the answers 
which he thus obtains from persons called 
upon to make a gratuitous valuation of the 
land. What the appraiser may affirm in re- 
gard to the title must be regarded, I think, 
as a mere make-weight by the lender in mak- 
ing- up his judgment But, however this 
may be, it is perfectly clear upon the evi- 
dence in this case, that William Gum, if the 
application was read to him, and if he did 
affirm that Beard occupied and owned the 
land described by numbers in that applica- 
tion, was laboring under a mistake of fact 
Gum believed that he was speaking with ref- 
erence to the land which Beard had pointed 
out to him, and which he came to appraise. 
The mistake was perfectly innocent on his 
part He was a volunteer, acting at the re^ 
quest of, and for the accommodation of other 
parties; his services were gratuitous; he had 
no interest whatever in the transaction. 
Now it would certainly strike any one as a 
severe measure of justice if a mere appraiser 
of land, serving gratuitously for the benefit 
of others, without any interest whatever of 
his own involved, should lose his homestead 
and his farm in jeonsequence of an innocent 
mistake respecting the description of the 
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land. If in sncli a case tlie appraiser's own 
land should be inadvertently described by 
numbers in tbe borrower's application, and 
the appraiser should innocently and without 
the least semblance of fraud, by mere mis- 
take, untruly affirm that the borrower is in 
possession of the land, and has good title to 
it, is he to be visited with the heavy penalty 
of the loss of his farm and his homestead? 
Certainly nothing but fraud or gross negli- 
gence on the part of the appraiser could 
justify so severe a judgment against him. 
Indeed, estoppel must proceed upon the 
ground of fraud or gross negligence. These 
elements lie at the very foundation of the 
doctrine of estoppel. It is at best a severe 
doctrine that closes the mouth of a party 
and denies him the right to assert the truth 
respecting his title. That there was any 
fraud on the part of Gum in this appraise- 
ment will not be asserted. It is clear that he 
acted in perfect good faith. 

There is no evidence to warrant the impu- 
tation of gross negligence on the part of Gum. 
Admitting that the application and appraise- 
ment were read to him, and that he did not, 
from the reading of the numbers, see that his 
own land was described, it does by no means 
follow that he can be charged with negli- 
gence. There are many careful men who do 
not retain in memory the numbers describing 
their land, and who would not, from the mere 
reading of the numbers, know that their own 
land was described. If any one doubts, this, 
let him make the experiment upon himself, 
and I think he will be convinced. More- 
over, Gum came to the loan ofBce to appraise 
Beard's land, which had been pointed out to 
him. Beard and Overton both told him the 
land was Beard's. They described the land 
in the application, and Overton, as we as- 
sume, read it to him. Had he any reason to 
suppose that they had inserted wrong num- 
bers in the paper read to him, and, least of 
all, that they had inserted numbers describ- 
ing his (Gum's) own land? What Gum came 
for was to value, not describe the land or ver- 
ify the description. To have scrutinized the 
numbers, to have verified them by compari- 
son with deeds and records, or with the plat 
which accompanied the application, would in- 
deed have been acts of extraordinary care 
and diligence. But the failure to do these 
acts falls very far short of gross negligence. 
There is another circumstance which goes 
very far to relieve Gum of the imputation of 
gross negligence, or, indeed, of any negli- 
gence at all. There was a plat attached to 
the application; indeed, it was on the same 
sheet of paper. This plat had been made by 
Luther Hunt. Upon this plaf the land Which 
was to be appraised was marked out. If 
Gum, who could neither read nor write, is to 
be strictly bound by the printed and written 
parts of the application, by much greater rea- 
son is he entitled to the benefit of any infer- 
ence justly to be drawn from the fact appar- 
ent on the face of the plat in question. Was 



it not perfectly natural for Gum, an Illiterate 
man, to look to the plat as truly showing the 
land to be appraised, and for that reason give 
less attention to the numbers as read -off to 
him? Is there one man in a thousand, who, 
if called upon to appraise land, and to afiirm 
anything respecting it, would not rely rather 
upon the plat of the land exhibited to him by 
the parties interested for a time description, 
than up'on the numbers of the land? Now 
upon the plat thus exhibited to Gum, the land 
marked for appraisement was Beard's land, 
not Gum's. What the plat showed corre- 
sponded with wlfat Gum had been informed 
by Beard respecting the land to be appraised. 

It may doubtless be said that the respond- 
ents have been mistaken and injured by the 
false and negligent statements of the com- 
plainant, and that the complainant ought to 
be r^ponsible for the consequences; that if 
one of two ihnocent parties must suffer, the 
damages should fall upon him who causes the 
injury, though ever so innocently, etc. But 
in the first place the respondents cannot fairly 
trace their injury to the appraisement. They 
must look behind it to Overton, who was real- 
ly the party whose misconduct led to the 
whole difficulty. I am satisfied, from the ev- 
idence, that all the parties except Overton la- 
bored under an honest mistake as to the land 
conveyed. It would seem that even Overton 
labored under the same mistake until the 
deeds of the complainant and his wife were 
exhibited to him at Beard's house. Now 
Overton was certainly not the complainant's 
agent Whether he acted as agent for Beard 
or for the respondents may admit of question. 
If I found It necessary to decide this qties- 
tion, I would be compelled to say that, in my 
opinion, the preponderance of evidence tends 
to establish the fact that Overton was, as to 
that transaction, acting for the respondents. 
It is not necessary that a sub-agent should be 
known to his principal, or in any way recog- 
nized by his principal, in order to bind the 
latter. The innumerable sub-agents of rail- 
roads and other corporations are entirely un- 
known to their principals. Authority is some- 
times implied from the very nature of the du- 
ties and powers committed to a general agent 
to employ sub-agents, and when this is the 
case, the principal is bound by the acts of the 
sub-agent, although the latter may never be 
known or recognized by the principal. It 
would be difBeult to affirm that, from the 
very nature of the business committed to Un- 
derwood and Clark, they did not have im- 
plied power to employ sub-agents in effecting 
loans for respondents. 

It is not, however, necessary, in mj view of 
this ease, to determine whether or not the 
middle men in this case were, in fact, the 
agents of the respondents. 

Uastly, if the respondents have received in- 
jury, they have a plain and adequate remedy. 
Beard is not insolvent, and he has not, it 
seems, conveyed the land which he intended 
to mortgage to respondents. The respondents 
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iian undoubtedly file their bill to correct the 
mistake, and subject the land intended to be 
conveyed to the payment of their mortgage 
debt Thus exact justice may be meted out 
to all parties. SDecree for the complainant 



Case K"o. 6,868. 

In re GUNIKE. 

[4 N. B. R. 92 (Quarto, 23); i 2 Chi. Leg. News, 
367; 1 Pac. Law Kep. No. 8, p. 3.] 

District Court, N. D. Illinois. 1870. 

PaSkruptct— Death op Bankrupt Pendino 

PkOCEEDIKGS — DiSOHAKGE. 

Where a bankrupt died five months after fil- 
ing petition, and his, attorney asks for discharge 
ijn account of said death, Jidd, that as the 
bankrupt had not taken the necessary oath in 
the 29th section prior to his decease, and the 
fame being necessary to the granting of a dis- 
charge, that it could not be given. 

This case was determined by thei court 
upon the following state of facts: One 
Gunike applied in March, 1868, for the bene- 
^t of the bankrupt act [of 1867 (14 Stat 517)], 
and. filed his schedules. Warrants were is- 
sued, and the proceedings were all regular 
up to some time in July, 1868, whfen Gunike 
died. Since his death an assignee has been 
appointed and has made disposition of the 
assets, and tlie attorney of Gunike came in 
and asked the court foir his discharge under 
^e bankrupt law* 

BLODGETT, District Judge. This dis- 
charge is asked under the last clause of sec- 
tion 12 of the bankrupt act which reads as 
follows: "If the debtor dife after the issu- 
ing of the warrant the proceedings may be 
.continued, and concluded in like manner as 
if he had lived." It is contended on the 
j»art of the bankrupt therefore, that, not- 
withstanding his death, a discharge from his 
^ebts should be granted j but, on examina- 
tion of the 29th section, it will be found that 
"no discharge shall be granted to any bank- 
rupt until he shall take and subscribe an 
oath to the effect that he has not done, suffer- 
.ed, or been privy to any act, matter, or thing 
specified in this act as a ground for with- 
holding such discharge, or- as. invalidating 
:such discharge, if granted." This oath never 
having been taken by the bankrupt prior to 
"his decease, and that being a condition pre- 
cedent to the granting of the discharge, I 
am of the opinion that the discharge cannot 
"be granted. There is no authority in the 
court to grant the discharge, until this oath 
has been taken by the bankrupt himself. No 
person can take it for him. The language of 
'the last clause of the 12th section, although 
very comprehensive, musl^ therefore, be 
-taken as applying to such proceedings as 
may be taken by the assignee or other parties 
In settling the estate, as the making of 
dividends, etc 

1 [Reprinted, from 4 N. B. R. 92 (Quarto, 23), 
'iby permission'.] 
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Case No. 5,869. 

GUNNEL V. DADB. 

[1 Oranch, O. C. 427.] i 

Circuit Court District of Columbia. July 
Term, 1807. 

Saie— Recovery of Pcrchasb Money — Return 
OF Goods. 
The plaintiff, to whom a negro has been sold, 
without title, cannot recover the purchase-money 
in an action for money had and received, with- 
out proof that he returned or offered to return 
the negro; nor if there was a bill of sale under 
seal with an express warranty of title. 

This was an action for money had and re- 
ceived, for the price of a negro sold by the 
defendant to plaintiff, without title. The 
plaintiff, on the evening before the trial, gave 
notice to the defendant to produce a deed of 
trust including the negro in question. The 
affidavit of service stated the service on the 
defendant and his promise to produce the 
deed. 

E. J. Lee, for plaintiff, ;mder the loth Sec- 
tion of the judiciary act of 1789 (1 Stat 82), 
moved the court for judgment by default in 
not producing it 

But THE COURT refused; because there 
was no affidavit that the deed was in pos- 
session of the defendant; and although the 
defendant promised to produce it, yet that 
was not sufficient; the presumption is that 
the deed is in the possession of the trustees, 
who are entitled to the possession: and be- 
cause the notice ought to be of a motion to 
the court to require the defendant to pro- 
d.uce the paper;^ and such an order of court 
must, be" served on the defendant and dis- 
obeyed, before the comrt can give judgment 
by default 

Mr. Taylor and Noblet Herbert, for defend- 
ant, moved the court to instruct the jury, 
that the plaintiff cannot recover upon the 
warranty, in this action for money had and 
received; and cited Lindon v. Hooper, Cowp'. 
414; Power v. Wells, Id. 819; Stuart v. Wil- 
kins, Doug. 18; Weston v. Downes, Id. 23; 
Towers v. Barrett, 1 Term R. 133; Fielder v. 
Starkin, 1 H. BI. 17. They contended that 
an action for money had and received "will 
not lie unless the consideration has totally 
failed; nor unless the plaintiff had returned 
or offered to return the negro to the defend- 
ant; nor if there was an express warranty of 
title by a "written bill of sale. 

E. J. Lee and Mr. Swann, contra, dted 
Moses V. Hacferlan, 2 Burrows, 1005; Towers 
V. Barrett 1 Term R. 133; Morgan's Essays, 
143, 144; Astley v. Reynolds, 2 Strange, 915; 
1 Esp. N. P.; Shove v. Webb, 1 Term R. 732; 
Straton v. Rastall, 2 Term R. 370; Power v. 
Wells, Cowp, 819; Weaver v. Bentley, 1 N. 
Y. T. R. [1 Gaines] 47. 

" 1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT (nem. con.) instructed tlie 
jury that the plaintifE cannot recover in this 
action unless they should be satisfied, by the 
evidence, that the plaintiff, before the suit 
brought, retmrned or offered to return the ne- 
gro, or that the defendant had -waived sucn 
return or offer. And that if the jury should 
be satisfied, &c., that the bill of sale con- 
tained a general warranty of the title under 
the seal of the defendant, the plaintiff could 
not recover in this case. 



GUNTHER {SCHILLINGER v.). See Cases 
Nos. 12,456-12,458. 



Case "No, 6,870. 

GUNTON et al. v. INGLE et al. 

[4 Cranch. C. 0. 438.] i 

Circuit Court, District of Columbia, March 
Term, 1834. 

Private Corporations — Usurpation op Office 

usdek — isfokmatiok ix nature of 

Quo Warranto. 

1. An information in the nature of a writ of 
quo warranto, may be sustained against a person 
usurping an office under a private corporation; 
but it is in the discretion of the court to grant 
it, or not. 

2. The information must show that the office 
usurped is a corporate office. It must be a case 
in which the court would have power to impose 
a fine; a case in which the public is concerned, 
or in which the authority of the United States is 
contemned or abused. 

3. Although an information has, in effect, be- 
come a civil proceeding, yet its form is criminal. 

4. The information may be amended: and it 
seems, that the usurper may be amoved, and a 
mandamus granted to hold a new election. 

[Cited in State v. Kearn, 17 R. I. 396, 22 
Atl. 322, 1018.] 

Upon affidavit filed, R. S. Cose moved for 
a writ, in the nature of a quo warranto, 
against the defendants [Edward Ingle and 
others], to show by what authority they claim 
to hold the office of president and directors 
of '-The Washington, Alexandria, and George- 
town Steam-Packet Company." The suit is 
brought [by W. Gunton and others] to try the 
validity of the election; the judges of the 
election not having been appointed by the 
president and directors, according to the pro- 
visions of the third and fourth sections of 
the charter. Davis' Laws D. C. 401. 

IVIr. Wallach, contra. It was the fault of 
the relators themselves, that judges were not 
appointed. They do not state that the new 
election was not authorized by the by-laws. 

Mr. Coxe, in reply. If the president and 
directors have not done their duty, their neg- 
lect does not make the election valid. 

THE COURT (THRUSTON, J., not voting,) 
ordered the writ to issue, returnable on the 
first Monday of March next. The court hav- 
ing permitted an information, in the natm-e 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



of a writ of quo warranto to be filed, the de- 
fendants filed a general demurrer. 

Mr. Wallach, for defendants, contended, 
and objected, (1) That the information does 
not state that the right exercised by the de- 
fendants is to an office of a public nature. 
King V. Shepherd, 4 Term R. 381; Lord 
Bruce's Case, 2 Sti-ange, 819; King v. Mein, 

3 Term R. 596; Rex v. Dawbeny, 2 Strange, 
1196. (2) That the affidavit is insufficient 
(3) That the information is against divers 
persons for divers and distinct offices. Rex 
V. Warlow, 2 Maule & S. 75; Rex v. Barzey, 

4 Maule & S. 253, 

Mr. Carlisle, contra. The information, in 
this case, is copied from Jac. Law Diet, 
which does not show that it was a public 
corporation. Jac. Law Diet, tit, "Quo War- 
ranto"; Com. V. Griffith, 2 Dall. [2 U. S.] 
112, It is not necessary that it should be a 
public franchise. In England, a rule of court 
must be obtained to authorize the attorney- 
general to file an information. Whiteham v. 
Jokeham [2 W. Kel. 143] H^dw, Cas. Temp. 
62; Lowther's Case, 2 Ld. Raym, 1409; Low- 
ther's Case, 1 Strange. 637, But in this coun- 
try, the court leaves it entirely to the attorney- 
general; and in all cases where the office 
is created by charter, an information lies, 
Aug. & A, Corp. 476, 478, 480; Com. v, Ar- 
rison, 15 Serg, & R. 127; Attorney-General 
v. Utica Ins. Co,, 2 Johns, Ch. 371; Com. v. 
Union Ins. Co., 5 Mass. 231; People v. Utica 
Ins. Co., 15 Johns. 358, 

R. S. Coxe, on the same side. This is not 
now a question of discretion, whether the in- 
formation shall be filed. It has been ordered, 
or received by the court; and the question is 
now upon the demurrer. It is not necessarj 
to aver a charter, for a quo wan-anto lies to 
try the validity of a charter. The precedent 
in Rast But. 540b, does not aver a charter. 
The affidavit on which the information was 
ordered, refei-s to the 4th section of the char- 
ter, &c. The information states that the 
defendant usurped the office of president of 
the GeorgetowTi, Alexandria, and Washing- 
ton Steam-Packet Company, (the corporate 
name.) The charter is a public act, and the 
court is bound to notice it. The writ of quo 
warranto was originally a criminal proceed- 
ing, but it has now become a mere civil rem- 
edy, and no more precision is required thau 
in civil cases. It is not necessary to aver 
that it was the usurpation of a chartered 
right. In this counti-y, there is no difference^ 
in this respect, between a public and a pri- 
vate corporation. Case of Dartmouth Col- 
lege, 4 Wheat [17 U, S,] 518; Smith v. Bouch- 
er, Hardw. Cas. Temp, 62; People v. Supe- 
rior Court, 5 Wend. 120. As to the objection, 
that it is against several persons; the presi- 
dent and directors constitute the legislature 
of the corporation. They are chosen jointly. 
It is but one election. It is but one usurpa- 
tion. If void as to one, it is void as to ail. 

Mr. Bradley, for defendants. Quo warranto- 
will not lie for usurping the franchise of a 
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private corporatioiu This information is only 
warranted by tlie statute of Anne,' and tliat 
applies only to mtmicipal corporations, sudi 
' as a city, a town, a borougli, &c Bex v. 
Nicliolson, 1 Strange, 299; Hex t. Lewis, 2 
Strange, 835; Ang. «& A. Corp. 476. The 
New York case cited, is upon the New York 
statute, which is copied from the statute of 
Anne. The cases cited from Pennsylvania 
and Massachusetts, are not applicable, for 
they have no court of equity in which a rem- 
edy coidd be had. Where there is a court 
of equity, a remedy may be had by injunc- 
tion. All the * precedents state the rights 
usurped to be corporate rights, and that there 
was a charter. 6 Went PI. 62, &c. 

]Mr, Coxe, in reply. All the forms in Went- 
worth, are against private corporations. 

Before CEANCH, Chief Judge, and MOE- 
SELL, -Circuit Judge.' 

CRANCH, Chief Judge. This is an ■ in- 
formation in the nature of a quo warranto, 
charging that the defendants use and exer- 
cise the office of president and directors of 
the Washington, Alexandria, and George- 
town Steam-Packet Company, without any 
warrant or lawful authority therefor, which 
said offices they have usm-ped, and still usm-p 
to the great damage of the lawful authority 
of the United States. To this information 
the defendants demmr, 1st Because the of- 
fices, said to be usurped, are not averred to 
be offices of a public nature. 2d. Because 
the information is against divais persons, for 
divers and distinct offices. I am satisfied 
that an information may be sustained at the 
I'elation of a private person against sl person 
usui'ping an office under a private corpora- 
tion; that it is in the discretion of the court 
to allow, or to refuse to allow such an in- 
formation to be filed. I am also of opinion 
that, in the present case, the Information is 
defective in not showing that the offices ex- 
ercised by the defendants, are corporate of- 
fices. They may be offices held under a 
company, or limited partuei'ship assuming to 
itself the name of the Washington, Alexan- 
dria and Georgetown Steam-Packet Com- 
pany, There was once a private association 
bearing that name; and, for any thing that 
appears to the contrary in this information, 
it may still exist, and be the company named 
therein. Every thing averred in the informa- 
tion may be true, and yet the court may have 
no authority to interfere by an infonnation 
in the name of the United States. It must 
be a case in which the court would have pow- 
er to impose a fine. It must be a case in 
which the public is concerned, or in which 
the authority of the United States is con- 
temned or abused. For although an infor- 
mation in such cases has become, in effect,. 
a civil proceeding, yet its form is criminal, 
and indicates that the cases in which it may 
be used, are such as directly or indirectly 
concern the public. But I think it is com- 
petent for the relator, with the leave of the 



court, to amend the information. If the in- 
formation should be amended, and the court 
should be of opinion that the election of the 
defendants to the offices they claim was ille-_ 
gal, I think they may be amoved, and a man- 
damus awarded to the president and directors 
to hold a new election. 

See, also, 2 Barn. & Adol. 485; 10 Johns. 
490; Doug. 524. 



Case ISTo. 5,871. 

GUPPB et ai. v. BROWN. 

[4 Dall. 410.] 

Circuit Court, D. Pennsylvania. Oct. Term, 

1805. 

Commissios'to Take Depositions— How Exe- 
cuted. 

[A commission issued to four persons jointly 
to take depositions in England cannot be validly 
executed by three of them; and depositions tak- 
en by three will be ruled out, on the objection 
of a party, although the two commissioners 
nominated by Mm participated.] 

[See Banert v. Day, Case No. 836.] 

A commission had .issued to four commis-, 
sioners, jointly, to, take the depositions of 
witnesses in England. It was executed and' 
returned by three of the commissioners only, 
two of whom, however, were of the defend- 
ant's nomination. At the trial of the cause, 
the defendant's counsel objected to the read- 
ing of the depositions; and cited 1 Bac. 
Abr. 202; 2 Inst The plaintiffs' counsel ob- 
served, that the commission had not issued 
in the usual form; but insisted that as the 
defendant's commissioners had attended, the 
objection could not be ' maintained on his 
part 

Ingersoll & Tod, for plaintiffs. 
Franklin & Dallas, for defendant 

BY THE COURT. The objection is fatal 
The commissioners do not derive their au- 
thority from the parties, but from the court;_ 
and as it is a special authority, it must be 
strictly pursued. The power given to four, 
cannot be weU executed by three, commis- 
sioners. gThe evidence overruled. 

Case No, 6,872. 

GURNEE V. BRUNSWICK. 

tl Hughes, 270; 1 1 Va, Law J. 301.] 

Circuit Court, E. D. Virginia. June, 1876. 

Removal of Causes — Act of March 3, 1875— 
"Court" — "Suit" — Appeai, from Board op 
CousTT Supervisors— Whbit Application for 
Removal siust be Made. 

1. The board of supervisors of the county, 
under the laws and constitution of Virginia, is 
not a court, and a petition by a creditor to the 
board, praying the allowance of his claim, is 
not a suit. But where an appeal is taken from 
the decision of the board to the county or cir- 
cuit court, it then becomes a suit, and the juris- 
diction of such court is original and not ap- 
pellate. 

2. To remove a cause from a state court to 
the circuit court of the United States, under the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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act of March 3, 1875 [18 Stat. 470], application 
must be made at or before the first term at 
which the cause may be tried, i. e., when the 
cause is ready for trial, although the court and 
J)arties may not be ready to try it. 

[Cited in Forrest v. Edwin Forrest Home, 1 

Fed. 462; Wheeler v. Liverpool, L. & G. 

Ins. Co., 8 Fed. 198; Mejev v. Norton, 9 

Fed. 43o; Cramer v. Mack, 12 Fed. 804.] 
[Cited in Phoenis Life Ins. Co. v- Saettel, 33 

Ohio St. 282; Eldred v. Becker, 60 Wis. 

45, 18 N. W. 643; Clark v. Child, 136 Mass. 

347.] 

3. Under the laws and practice of Virginia an 
appeal to the county or circuit court of the state 
from a decision of the board of supervisors, dis- 
allowing a claim against the county, is triable 
at the first term of the court after the appeal is 
taken, without pleadings, and an application to 
remove the cause to the United States court, 
under the act of March 3, 1875, must be made 
at that term; if made afterwards, and the re- 
moval is effected, the United States court is 
without jurisdiction, and the cause must be re- 
manded. 

[Followed in Blackwell v. Braun, 1 Fed. 352. 
Cited in Winberg v. Berkeley Co. Railway 
& Lumber Co., 29 Fed. 721.] 

4. Quaere.— Whether subdivision 3 of section 
639, Kev. St., allowing the removal of causes 
from the state to the United States courts, on 
the ground of prejudice and local influence, has 
been repealed by the act of March. 3, 1875. 

[Cited in Aldrich v. Crouch, 10 Fed. 307.] 

Motion to remand the cause to the circuit 
court of Brunswick county. 

Legh R. Page and J, A. Jones, in support 
of the motion. 

Sheffey & Bumgardner and R, B. Davis, 
contra. 

Before WAITB, Circuit Justice, and BOND, 
Circuit Judge. 

WAITB, Circuit Justice. W. S. Gurnee, 
the plaintiff, a citizen of the state of New 
Yort, being the alleged owner of certain 
bonds of tlie county of Brunswick, Virginia, 
on which there was a large amount of inter- 
est due and unpaid, on the 9tli of January, 
1875, presented his account for the same to 
the board of supervisors of the county, stat- 
ing each item and the nature thereof sepa- 
rately and specifically, and praying for an 
order of the board directing the treasurer of 
the county to pay him tbe amount then due; 
that a levy might be made on the county 
to raise the sum necessary to pay off the debt, 
and generally, that such orders might be 
made and acts done as should be necessary 
to secure to him the payment of the sum 
then due, and such further sums as might 
thereafter accrue to be due and payable as 
interest upon the bonds, at the times, for the 
amounts, and in the manner set forth on the 
face of the bonds. His account was disal- 
lowed by the board, and he thereupon, in due 
time, appealed to the county court of the 
county. At the proper time the clerk of the 
board made his report to the court as fol- 
lows: "I respectfully report to your honor, 
that, on the 9th January, 1875, W. S. Gurnee 
presented to the board of supervisors of said 
county a petition (a copy of which is hereto 



annexed, marked 'A,' and made part of this 
return) asking for the payment of a certain 
sum of money claimed to be due by the coun- 
ty of Bnmswick to said Gurnee as hiterest 
in arrear and unpaid upon certain bonds of 
said county, executed to the Norfolk and 
Great Western Railroad Company, and the 
said board wholly disallowed the claim of the 
petitioner and refused the prayer of the peti- 
tion. The said W. S. Gurnee, by his counsel, 
appealed and gave the notice, and executed 
the bond required by law, which notice and 
bond are herewith returned." This report, 
with the petition, notice, and bond, were du- 
ly filed in the county court, where, on the 22d 
February, 1875, by consent of parties it was 
ordered that the case be removed to the cir- 
cuit court of the county. The files were 
thereupon transferred to the circuit court, 
and, on the 21st April, 1875, an order was 
there entered continuing the cause until the 
next term. At another term, and on the 
18th October, 1875, the following entry was 
made: "On motion of the defendant, and for 
reasons appearing to the court, It is ordered 
that this cause be continued at the costs of 
the defendant until the next term." In vaca- 
tion, and previous to a term to be held in 
April, 1876, on motion of Gurnee, an order 
was made for the issue of a subpoena duces 
tecum lor the appearance of a witness to tes- 
tify in his behalf and the production of cer- 
tain books and papers at the court-house, 
April 15th, 1876. Depositions were taken by 
Gurnee on the 10th, 11th, and 12th March, 
1875, and filed in the cause. No pleadings 
in form were filed by either party, and no 
orders were made by the court, or so far as 
appears, asked for in that behalf. On the 
13th April, 1876, Gurnee filed his petition and 
bond under sections 2 and 3 of the act of 
March 3, 1875 (IS Stat 470), for the removal 
of the cause to this court, upon the ground of 
the citizenship of the parties. The record 
does not show that any action was taken by 
the state court upon this petition, but the 
papers were in due time filed and the cause 
docketed in this cotu:t. The defendant, on 
the 19th May, 1876, moved that the cause 
be remanded to the circuit court of the coun- 
ty. The questions now presented for consid- 
eration arise upon this motion. Two objec- 
tions are made to the jurisdiction of this 
court, to wit: 1. That the case was not re- 
movable because it came into the circuit 
court of the county upon appeal and for re- 
view of the decision of another judicial tri- 
bunal. 2. That the petition for removal was 
not filed in the state court before or at the 
term at which the cause could have been first 
tried. 

These objections will be considered in their 
order: 

1. Did the circuit court of the county take 
jurisdiction of the cause under its appellate 
or original jurisdiction? Article 2 of the 
constitution of Virginia is as follows: "The 
legislative, executive, and judiciary depart- 



[11 Fed. Cas, page 119] 



(Case No. 5,372), GURNBE 



ments shall be separate and distinct, so that 
neither exercise the powers properly belong- 
ing to the others; nor shall any person ex- 
ercise the power of more than one of them 
at the same time, except as hereinafter pro- 
vided." Article 6 relates to the judiciary 
department, and provides (section 1) that, 
"there shall be a supreme court of appeals, 
circuit courts, and county courts," and cor- 
poration or hustings courts in cities and 
towns (section 14); and (section 22) that all 
judges shall be commissioned by the govern- 
or. Article 7 relates to county organizations. 
Each coimty is to be divided (section 2) into 
townships, and each township is required, 
among other things, to elect annually one su- 
pervisor. These supervisors of the town- 
ships are constituted a board of supervisors 
of the county, and are required to assemble 
at the court-house on the first Monday in De- 
cember in each year, and audit the accounts 
of the county, examine the books of the as- 
sessors, regvdate and equalize the valuation 
of property, fix the county levies for the en- 
suing year, apportion the same among the 
various townships, and perform such other 
duties as shall be prescribed by law. By 
section 5 it is made the duty of the general 
assembly, at its first session, after the adop- 
tion of the constitution, to pass such laws as 
should be necessary to give effect to the provi- 
sions of this article. The legislation, xmder 
this power, so far as it is important to 
the consideration of this case, is found in 
title 16, c. 46, Code Va. 1873, p. 438, et seq. 
By this it is provided (section 2) that the 
supervisors of the several townships in each 
coimty shall constitute the board of supervis- 
ors of the county, and that they may sue or 
be sued in relation to all matters connected 
with their duties as such board. They may 
have a seal. Section 7. They are empow- 
ered to examine, settle, and allow all ac- 
counts chargeable against the county, and, 
when so settled, to issue warrants therefor 
as provided by law. Section 6, subd. 2. 
No person can maintain an action against a 
county upon any claim or demand, other 
than a county order, until he shall have first 
presented it to the board of supervisors for 
allowance. Section 14. No account can be 
allowed by the board unless the same shall 
be made out in separate items, and the nature 
of each item specifically stated. It is made 
the duty of the attorney of the common- 
wealth, who is a coimty oflScer elected by the 
people (Const, art. 7, § 1), to represent the 
county before the board. He is required to 
resist the allowance of any claim which Is 
unjust, or not before the board in proner 
form, or upon proper proof, or which for any 
other reason ought not to be allowed. When 
a claim has been allowed which is improper 
or unjust, he may appeal frdm the decision 
of the board to the county court Section 10. 
If a claim is disallowed, the person present- 
ing it may appeal to the county court by 
causing a written notice of the appeal to be 



served on the clerk of such board, within, 
thirty days of the time of making the deci- 
sion, and executing a bond in the form pre- 
scribed. Section 12. When the appeal is 
taken, the clerk of the board is required im- 
mediately to give notice thereof to the at- 
torney for the commonwealth, and to make 
a brief return of the proceedings in the case 
before the board, with the decision thereon, 
and file the same, together with the bond and 
all the papers in the case in his possession, 
with the clerk of such court; and the appeal 
is to be entered, tried, and determined the 
same as appeals of right from an order of a 
county court in a controversy concerning a 
will. Section 13. 

The determination of the board of supervis- 
ors disallowing a claim is final, and a per- 
petual bar to any action In any court founded 
upon such claim, unless the appeal shall be 
taken, or unless the board shall consent to 
the institution and maintenance of such an 
action. If judgment is recovered against the 
county upon the appeal, it is made the duty 
of the board of supervisors, to provide for the 
same in the next county levy, and for the 
treasurer to pay the money, when collected, 
to the person to whom the sarde shall have 
been adjudged, upon the delivery of a proper 
voucher. If payment shall not be made be- 
fore the first day of December next succeed- 
ing the levy, execution may issue upon the 
judgment, but not before. Section 15. From 
this recital it is apparent that the board of su- 
pervisors is not a court, and that the pro- 
ceedings there are not a suit In the Sewing- 
Machine Cases, 18 WaU. [So U. S.] 585, a suit 
was defined to be, "Any proceeding in a court 
of justice, in which a plaintifE pursues his 
remedy to recover a right or claim." The 
board are the representatives of the people 
elected to supervise the business of the coun- 
ty, which ■ has been, by law, committed to 
their care. They constitute a branch of the 
executive department of the government not 
of the judiciary. A pairfc of their duties is to 
"examine, settle, and allow accounts," charge- 
able against the county, and when settled, to 
issue warrants and levy taxes for the pay- 
ment They are the oflacers charged by law 
with the duty of auditing claims. Demand 
of payment must be made on them; they 
alone represent the county for that purpose. 
When an account is presented to them, it is 
for allowance, not for adjudication. In set- 
tling and allowing, they do not act judicially. 
They simply recognize the claim as valid 
against the county, and allow It, or they re- 
ject it They render no judgment and issue 
no execution. Their duly is to direct pay- 
ment of the accounts by the proper officer, 
and to provide him with the necessary meaks 
for that purpose by taxation. When they 
have made their allowance, the account has 
become liquidated, and may be sued with- 
out further demand. All these duties are 
purely administrative, and the proceeding by 
which their performance is enforced partakes 
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in no respect whatever of the character of a 
suit. There are no parties, save the claimant 
and the board; the board occupy one side, 
and the claimant the other. It is tnie the at- 
torney for the commonwealth is required to 
represent the county, and resist improper al- 
lowances, but in this he appears rather as the 
legal adviser of the board than as the man- 
ager of the cause of a litigant. Apply anoth- 
er test. The act of congress provides for the 
removal, under certain circumstances, of any 
suit of a civil nature, at law or in equity, 
pending in any state court. If the board 
were a court, and the proceeding before them 
a suit, the case could have been removed 
while pending before the appeal. But the 
right of such removal, we think, will hardly 
be claimed, for the obvious reason that the re- 
lief asked of the board is administrative only, 
and not judicial. They were asked to pay, 
not to enforce payment. If, however, the 
board disallow the claim, and refuse to pro- 
vide for its payment. Judicial action becomes 
necessary. For this an appeal is given to the 
courts— not an appeal from one court to an- 
other, but to a court from the executive. By 
the appeal a suit is commenced, and there- 
after the proceeding is judicial. The notice 
to the clerk is equivalent to a summons and 
service in ordinary actions. Under the appeal 
the case does not come up for review, but for 
original adjudication. All previous to the ap- 
peal was preliminary to the commencement of 
the suit. 

There is nothing in the form of the com- 
mencement which makes the proceeding any- 
thing else than a suit. The form of commen- 
cing actions is always within the control of 
the legislature. It is "due process of law" 
within the meaning of the constitution of the 
United States, if there is lawful notice to ap- 
pear, and time and opportunity to answer 
and defend. The form of the notice is not 
important, if there is notice in fact. The 
states may prescribe the form of a remedy in 
their own courts for every case. Here a de- 
mand Is required before a suit can be com- 
menced. There is nothing unusual or ineq- 
uitable in this. It is no more than providing 
that contracts of the counties for the payment 
of money are contracts to pay after demand 
actually made in the manner required by law. 
Upon such contracts demand must always be 
made before suit is brought. The provision 
further in this case is, that after refusal to 
pay upon demand, suit shall be commenced in 
a certain form or not at all. This is certain- 
ly within the power of the legislature, so far 
as it relates to proceedings in the tribunals of 
the state. From this it is apparent that the 
case, at the time of the removal, was pending 
in the state court under its original and not 
under its appellate jurisdiction, and that the 
first ground urged in support of this motion is 
not sustainable. 

2d. Was the application for the removal 
made in time? The right of removal is a 
statutory right. To support the jurisdiction 



of this court, therefore, the plaintiff must 
bring himself strictly within the provisions of 
the statute. The law requires that the peti- 
tion for removal shall be filed in the state 
court "before or at the term at which said 
cause could be first tried, and before the trial 
thereof." A cause cannot be tried until in 
some form an issue has been made up for 
trial. The pleadings or statements necessary 
to make the issue are regulated by the prac- 
tice in the court where the trial is to be had. 
As soon as the issue is made up, the cause is 
ready for trial. The parties and the court 
may not be ready, but the cause is. The first 
term, therefore, at which a case can be tried 
is the first term at which there is an issue for 
trial. An application for removal to be in 
time must be made before or at this term. 

This case is one to be "entered, tried, and 
determined, the same as appeals of right 
from an order of the county court in a con- 
troversy concerning a will." In such cases, 
the first duty of the court is to summon the 
persons interested to appear on a certain 
day, and^ when they have been summoned 
or have otherwise appeared as parties, to pro- 
ceed and hear the motion for probate. If 
any person interested asks it, the court must 
order a trial by jury to ascertain whether 
the paper produced is the will of the dece- 
dent, but if no such trial be asked the court 
must proceed without to decide the question 
of probate. Code 1S73. c. 118, §§ 29. 31, 32. 
A summons from the court was not neces- 
sary in this case, even if it would have been 
otherwise required, because the record shows 
that the parties appeared in the county court 
on the 22d of February, and consented to a 
removal to the circuit court of the county. 
An appeal of right in a controversy concern- 
ing a win, carries a cause into com-t as 
upon a motion of probate. By analogy, then, 
this cause stood in the circuit court of the 
state upon its removal there, as upon a 
motion for judgment and notice served. 
Such a motion is authorized by the Code of 
Virginia in cases where a person is entitled 
to recover money by action on any contract. 
Code 1873, c. 164, § 6. And an established 
practice exists in the courts in reference to 
such proceedings. Before every term of a 
circuit court in Virginia, the clerk is required 
by law to make out a "docket of the follow- 
ing cases, to wit: First, cases of the com- 
monwealth; second, motions and actions, in 
the order in which the notices of motion were 
filed, or in which the proceedings at rules in 
the action were terminated," and this docket 
is "to be called, and the eases for trial dis- 
posed of for the term, in that order, except 
that the court may, for good cause, take up 
any case out of its turn." Code 1873, c. 173, 
§ 1. No provision is made for pleadings in 
motions for probate upon appeal or in mo- 
tions for judgment, and none is necessary. 
The form of the proceeding is such as to re- 
quire the plaintiff to make out his case by 
proof, whether the defendant appears to de- 



£11 Fed. C'as. page 121] 

fend or not. No judgment can be taken by 
-default Nothing is confessed by a failure to 
plead. The case stands from the time it 
comes into court as it would if a declaration 
had been filed and the general issue pleaded. ' 
The itemized account, with the specific state- 
ment of the nature of each item, presented 
-to the board and sent to the court upon the 
appeal, constitute all the pleadings necessary 
to put the case in a condition for trial. The 
■circumstances of a case may be such as to 
make it desk-able that issues should be pre- 
sented more specific than those which come 
up in this form. If so, the com-t may order 
accordingly, either upon its own motion or 
that of the parties. Such issues may simplify 
the ti-ial when it is had, but there may be a 
trial without them. For all the purposes of 
the present inquiry,- such -orders for specific 
issues may be likened to amendments to 
pleadings after issue has once been joined. 
They change to some extent the character of 
the trial to be had, but the court could have 
proceeded without them. 

This case was placed upon the docket 
.which the derk was reauired to make, at the 
April term, 1875, and also at the October 
term of the same year. It certainly must 
have been in a condition for trial, according 
to the practice of the court at the October 
term, for the record shows a continuance then 
upon the motion of the defendant at its costs. 
This condition would not have been imposed 
unless the plaintiff had a right to insist upon 
a. trial if the court did not otherwise direct 
From this the conclusion follows, that the 
application for removal was not presented in 
time, and consequently that this court has" 
no jurisdiction of the ease. It is said that a 
further application will be made to the state 
court for a removal under the third sub- 
division of section 639, Rev. St, on the ground 
■of px'ejudice and local influence, and we are 
asked to decide now whether, since the act 
of 1S75, this part of that section is in force. 
The point is not made upon the record, and 
for that reason we must decline its consider- 
ation. It cannot now be determined so as to 
bind the parties. An order may be entered 
remanding the cause -to the circuit court of 
the county for such further proceedings as 
may be proper in the premises. 
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In re GURNEY. 

17 Biss. 414; 15 N. B. R. 373; 9 CM. Leg. 
News, '255; 4 Law & Eq. Rep. 28.] i 

Circuit Court, E. D. Wisconsin. April 4, 1877. 

XJnkecorded Biiii. OF Sale — Secret Lien — 
Bights of Assignee— Assignee Rep- 
resents Creditors. 
1. Where a bill of sale of personal property 
is made, and the vendee leases the same to the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 Law & Eg. 
Rep. 28, contains only a partial report] 



(Case No. 5,873) GURNEY 

vendor, with a clause in the contract of lease 
by which the banla-upt agrees to buy the prop- 
erty back at a fixed price, both bill of sale and 
lease being unrecorded, the transaction is, in 
effect, a mortgage. 
[Cited in Lane v, Innes, 43 Minn. 141, 45 N. 
W. 5.] 

2. Such an agreement is a secret lien, and a 
fraud on the rights of creditors. 

3. The adjudication of bankruptcy is equiva- 
lent to a judgment and levy, and the assignee 
has the same right to have such a transaction 
nullified as a judgment creditor would have. 

[Cited in Re Werner, Case No. 17,416.] 

4. An assignee not only represents and stands 
in place of the bankrupt, but he also represents 
the creditors. He has a stronger right than the 
bankrupt. He can contest claims and rights 
to property which the bankrupt cannot contest. 

[Cited in Cady v. Whaling, Case No. 2,285; 
Lloyd "v. Hoo Lue, Id. 8,432; Piatt v. 
Preston, Id. 11,219; Adams v. Merchants' 
Nat Bank, 2 Fed. 180.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Wiscon- 
sin. 

[In bankruptcy. In the matter of Thomas 
O. Gurney.] 

Ordway & Newland, for petitioner. 
John J. Or ton, for. assignee. 

DRUMMOND, Curcult Judge. This is a 
controversy concerning the right of property 
in an engine, boiler and some fixtures which 
were in possession of the bankrupt xmder the 
foEowing circumstances: A man by the 
name of Hanchett appears to have loaned the 
bankrupt money, taking a bill of sale of the 
property, and the bankrupt taking back some- 
fliing in the nature of a lease, and agreeing 
to pay a certain sum for the use of the prop- 
erty; this was a secret, arrangement between 
the bankrupt and Hanchett There was no 
change of possession; it remained with the 
bankrupt, and thei'e was no registry either of 
the bill of sale or the lease. It was, there- 
fore, a secret lien or claim upon the property 
in possession of the bankrupt, of wbich he 
was the apparent owner, and so unknown to 
other parties who might deal with him. 
There is no doubt that this contract was 
good, as between the bankrupt and Han- 
chett There was a clause in the contract of 
lease, by which the bankrupt agreed to buy 
the property back at a fixed price. This was, 
then, in effect a mortgage of the property to 
secure a loan made by Hanchett to the bank- 
rupt unrecorded and- unknown to his other 
creditors. This was invalid under the law 
of Wisconsin as to creditors. If, then, a cred- 
itor had attached the property under such cir- 
cumstances, as the property of the bankrupt 
he could undoubtedly have -held it If an 
execution had issued upon a judgment against 
the baiikrupt, and been levied upon the prop- 
erty as his, it would also have held it 

But It is claimed that when the party be- 
came bankrupt and a deed was made to his 
assignee, the assignee took no other right of 
property than he himself possessed; and as it 
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was a good title as between the parties, It 
would be as against the assignee. In other 
words, if it be true in law and in fact, that 
the assignee mei'ety stands in the place of the 
bankrupt to all intents and purposes, then of 
course this secret arrangement made between 
Hanchett and the bankrupt, would be valid. 
But is it true, that an assignee stands pre- 
cisely in the place of the bankrupt as to cred- 
itors? It seems clear he does not. He has 
a sti'onger right than the bankrupt. He can 
contest claims and rights to property, which 
the bankrupt cannot contest That is the 
meaning of the statute which declares, that 
all property disposed of in fraud of creditors, 
shall pass to the assignee. Now, this was a 
transfer of property in fraud of iiie creditors 
of the banliTupt The district court decided 
(mainly upon the authority, as I imderstand, 
of a decision of Mr. Justice Hunt), that an 
assignee stands simply in the place of the 
bankrupt; that as the representative of- the 
creditors he had no other right than the bank- 
rupt, and therefore, upon a petition filed by 
Hanchett, this property was ordered to be de- 
livered to him. If this decision of Mr. Jus- 
tice Hunt is correct, then the decision of the 
district com*t was right; but I am of the 
opinion that it Is not. It is contrary to the 
rule which has been always adopted in such 
cases in this circuit. It has been uniformly 
held that the assignee occupies a stronger po- 
sition as the representative of creditors than 
the bankrupt; that he Is the agent of the 
creditors, for the protection of their rights; 
that as to the property of the bankrupt, and 
as to actions against him, thore is a suspen- 
sion of all legal proceedings; that the as- 
signee stands in the place of an attaching or 
an execution creditor, and that he has all 
their rights. Hai-vey v. Crane [Case No. 
6,178]; and see Robinson v. Elliott, 22 WaU. 
[89 U. S.] 513. 

;Mr. Justice Hunt has asserted in the case 
referred to— In re Collins [Case No. 3,007]— 
that an assignee cannot impeach the validity 
of a mortgage which is void as against cred- 
itors, on account of the omission to record it, 
as required by the state laws. The ground 
upon which he puts it is, that the assignee 
cannot claim or hold the position of an at- 
taching or an execution creditor; that he 
does not represent a judgment or execution 
creditor, and is not like a purchaser or mort- 
gagee holding in good faith. The reason why 
an assignee stands as an attaching or judg- 
ment ci'editor, is stated in another case- 
Barker V. Barker's Assignee [Id. 986]— as fol- 
lows: "Conceding that a general creditor, 
having no lien or judgment, could not file a 
bill to set aside, as void, an unrecorded con- 
veyance of real estate, and to subject the 
property to the payment of his debts, does 
this rule apply to an assignee in bankruptcy ? 
* * * It would appear that an adjudication 
in bankruptcy removes the necessity for a 
lien or judgment before a bill can be filed to 
subject the property fraudulently conveyed. 



or when the transfer is for other reasons in- 
valid." It is because all legal proceedings 
touching the property of the bankrupt, and as 
to suits against him, ai'e suspended, that the 
adjudication of bankruptcy has this effect 
"If the rule were otherwise; then no property 
conveyed by a bankrupt in fraud of his cred- 
itors, or by any void or invalid conveyance, 
unless the creditors had reduced their claims 
to judgment, could be subjected by the as- 
signee in bankruptcy to the payment of 
debts." "For after an adjudication of bank- 
ruptcy, no creditor, whose debt is provable, 
is allowed to prosecute to final judgment, any 
suit in law or in equity, until the question of 
tlie bankrupt's discharge shaU be deter- 
mined." This reasoning seems to me entire- 
ly satisfactory, and while there has been a 
difference of opinion upon this subject, I 
think the weight of authority is also in ac- 
cordance with this last case, although it is 
the opinion of a circuit judge. 

We have the opinion of another judge of 
the supreme court of the United States, Mr. 
Justice Strong, adverse to that of air. Jus- 
tice Hunt, in a case very recently decided. 
Miller v. Jones [Case No. 9,576]. That was 
a case where it was held that if It were 
treated as an imrecorded mortgage of the 
property, it was valid, on the ground of pos- 
session in the mortgagee before the proceed- 
ings in bankruptcy were instituted. In the 
case at bar there was no change of posses- 
sion. The bankrupt remained in possession 
of the property up to the time of the proceed- 
ings in bankruptcy. 

"No one doubts," says Mr. Justice Strong, 
"that in this case ISaufmann & Hawk might 
have actually delivered the chattels to Jones 
as a secm'ity for the debt due him." If in 
this case we are now considering, the bank- 
rupt had delivered the property to Hanchett 
instead of retaining it himself, it would have 
occupied an entirely different position, Mr. 
Justice Strong continues, "And had they done 
so, the pledge would have been good, even as 
against creditors. Until the delivery, cred- 
itors having recovered a judgment, might 
have levied upon the goods, and held them 
by right superior to that of a pledgee or mort- 
gagee without possession, except so far as he 
might have been protected by the statute. 
And I think, notwithstanding some decisions 
to the contrary, an assignee in bankruptcy of 
the mortgagors stands in the position of such 
creditors with equal rights (that is, judgment 
creditors), the adjudication of bankruptcy be- 
ing equivalent to the recovery of a judgment 
and a Jevy." 

Now, in view of this difference of opinion 
between two judges of the supreme court, 
and what I understand to be the general rule 
adopted by the district and circuit judges, 
and also in view of the one always adopted 
in this circuit, I must hold that this secret 
lien or mortgage, as against the creditors, 
represented by the assignee, was invalid and 
inoperative, and that Hanchett the mort- 
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gagee, or vendee (whichever we may call 
him), had no right, upon a petition to the dis- 
trict court, to have this property svirrendered 
to him, but that it belongs to the general 
creditors of the bankrupt Therefore, I shall 
reverse the order of the district court Of 
course, if Ilanchett sYall be advised that he 
lias a valid claim to the property, he can 
have his rights litigated in a proper adver- 
sary proceeding against the assignee. 

As to status of assignee in bankruptcy, see, 
also, Cady v. Whaling [Case No. 2,285]. 



Case Wo. 5,874. 

GURNBY v. CKOCKETT. 

[Abb. Adm. 490.] i 

District Court, S. D. New York. Feb., 1849. 

Maritime Liens— Pebsosal Services in^ Ain> 
UPON Vessei.. 

1. To impart a maritime character to personal 
services rendered in or upon a vessel, they must 
be connected with the reparation or betterment 
of the vessel, or be rendered in aid of her navi- 
gation directly by labor on the vessel, or in 
sustenance and relief of those who conduct her 
operations at sea.2 

[Cited in Cunningham v. Hall, Case No. 3,- 
481; The Minna, 11 Fed. 759.] 

2. A person employed to visit a vessel at an- 
chor, from time to time, to see to her safety, 
ventilate her, tr^ her pumps and the like, cannot 
maintain a suit in admiralty to recover his com- 
pensation for such services. But if, in the 
course of such employment, a necessity arises 
that such keeper should get the ship under way, 
and navigate her from one anchorage to another, 
ibis is a maritime service for which libellant 
may recover in a court of admiralty. 

[Cited in The May Queen, Case No, 9,360; 
The Geo, T. Kemp, Id. 5,341: The Tren- 
ton, 4 Fed. 662; The Erinagh. 7 Fed. 234; 
The Canada, Id, 122; The Maggie P., 32 
Fed. 300; The Pulaski, 33 Fed. 384.] 

This was a libel in personam by Jacob 
Gurney against William Crockett, to recover 
wages earned by the libellant as ship-keeper. 
The respondent, master of the schooner Ex- 
celsior, employed the libeUant to unload her, 
as stevedore, on her arrival from Tampico. 
It appeared that the libellant was afterwards 
employed to watch and take care of the ves- 
sel during the temporary absence of the mas- 
ter from town. The agreement on the part 
of the libellant was, that he should have the 
schooner anchored at a proper place, with a 
sufficient length of chain payed out for her 
safety, and should visit her and see that 
she remained in good condition, and secure 
from harm, but that he need not remain on 
board at night During the master's ab- 
sence, and while the vessel was in charge of 
the libellant, she was moved from her an- 
chorage, by advice of the resident physician, 
and moored some hundred yards from the 

1 [Reported by Abbott Brothers.] 

2 Compare the somewhat analogous definition 
of a maritime service given in Cox v. iMurray 
[Case No. 3,304], where it was decided that a 
libel could not be maintained for a breach of 
contract for services. 



shore. The libellant afterwards went out to 
her frequently, nearly every day, in his own 
boat or that of the schooner, and occasionally 
opened her hatches to air her, and pumped 
her out The libellant's claim was chiefly 
contested on the ground that the court had 
not jurisdiction of such a demand. 

X B. Purroy, for libellant 
E. C. Benedict for respondent 

BETTS, District Judge. Assuming the de- 
mand of the libellant to be well founded, he 
has, in my judgment no remedy for it in a 
court of admiralty. The line of discrimina- 
tion between cases which are maritime in 
their nature and those not so, is exceedingly 
dim and vague; and in the contested state of 
admiralty jurisdiction in respect to these 
border subjects, it is most desirable to keep 
within the limits of the clear powers of the 
court 

Manifestly not. every contract In relation to 
maritime matters falls within the cognizance 
of maritime courts; and without attempting 
to define with strictness the terms within 
which the jurisdiction of admiralty courts is 
circumscribed, it may be safely asserted, 
that to impart a maritime character to a 
subject relating to personal services in ves- 
sels, it must be connected with the repara- 
tion or betterment of the vessel, or be ren- 
dered in aid of her navigation, directly by 
labor on the vessel, or in sustenance and re- 
lief of those conducting her operations at sea. 

Under this general description, services are 
compensated as maritime which are not nec- 
essarily performed by mariners, or which 
may not in any way contribute to the benefit 
of a vessel in a nautical sense. Such are 
those of a cabin-boy, steward, chambemiaid, 
and surgeon, on a voyage. These instances, 
however, carry the rule to its farthest exten- 
sion, and are embraced witliin it because the 
services are performed mainly at sea, and 
have an immediate tendency to the preserva- 
tion of the ship by promoting the health and 
efficiency of the ship's company. 2 Dod. 100; 
Shaw V. The Lethe [Case No. 12,721]; 3 
Hagg. Adm. 376; Turner's Case [Case No. 
14,248]; Hindman v. Shaw [Id. 6,514]; U. S. 
V, Thompson [Id. 16,492]; Macomber v, 
Thompson [Id. 8,919]; Trainer v. The Su- 
perior [Id. 14,136]. The case of engineers 
and firemen of steamships may appropriately 
be ranged under the head of marxtime serv- 
ice, as their employment is necessary to the 
propulsion and navigation of the vessel. 

When we recede from these classes to 
those of a more obscure claim to a maritime 
character, and even to such as can only be 
brought under the cognizance of the court 
by adopting the most enlarged interpretation 
of its powers, it would seem advisable for the 
subordinate tribunals, particularly in cases 
not subject to review, to confine their action 
within well authenticated limits. 

A ship-keeper is ordinarily nothing more 
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than a watcliman having guard of a vessel 
anchored in harbor, or lying at a wharf or 
In a dock. In the present Instance, the li- 
bellant did not remain on board by night or 
by day. His duty was to repair occasional- 
ly to the schooner, at her anchorage, to see 
to her safety, open her doors and hatches 
for ventilation, and to try her pump. 

I advert to his casual resort to the vessel, 
not for the purpose of suggesting a distinc- 
tion between this case and that of a keeper 
stationed on board, but to mark the descrip- 
tion of services connected with his employ- 
ment, and to ascertain whether they have 
the characteristics of maritime. Evidently 
these duties are in no respect nautical. They 
can be fully as well performed by shore la- 
borers as by seamen; and the libellant, in 
this instance, it appears, was a common 
stevedore. 

The services are distinct from the navi- 
gation of the vessel, ceasing when that com- 
mences; and have the same character and 
importance on board a hulk under keeping 
to be broken up or destroyed, as upon a ves- 
sel preparing or intended for sea. Sweep- 
ing and scrubbing the decks, throwing out 
and securing lines for her fastening, or keep- 
ing watch on the wharf against robbery, fire, 
or other injuries that might reach a vessel 
from the shore, are services rendered to- 
wards her preservation of like nature with 
those of ordinary keepers. No principlei 
ever yet announced seems, however, to 
range services of that description under ad- 
miralty jurisdiction. 

in the case of New Jersey Steam Nav, Co. 
V. Merchants' Bank, 6 How. [47 XT. S.] 344, 
the inquiry and discussion as to the just 
character and extent of the admiralty juris- 
diction, was vei-y largely pressed by counsel, 
and the different members of the court who 
delivered opinions- The suit in that case 
was instituted upon a contract of affreight- 
ment, for the purpose of recovering a large 
amount of specie lost in the Lexington, one 
of the steamers of the respondents, running 
between New York and Providence, which 
was consumed by fire on the night of Janu- 
ary 13, 1840, on Long Island Sound, about 
fifty miles from the former city, and proba- 
bly without the jurisdiction of any state or 
county. The libel was dismissed by the 
district court pro forma, and a decree enter- 
ed accordingly. On appeal to the circuit 
£ourt, this decree of dismissal was reversed, 
and a decree entered for the libellants. 

Upon the review of the case before the su- 
preme court, it is manifest that a strong 
portion of that high tribunal are disposed to 
restrain the admiralty jurisdiction within 
boundaries quite as narrow as the common- 
law courts in England have ever demanded; 
and the judgment of the court in that case, 
affirming the decree for the libellants, after 
renewed argument, seems to have been ob- 
tained only on the consideration that it was 
in character a case of tort at sea. 



The result of the reasonings of the several 
judges demonstrates that the positions taken 
in the opinion delivering the judgment of 
the court were not sanctioned by a majority 
of the members concurring in the result 
Two of the judges who declined assenting to 
the authoiity of the court over the subject 
as a matter of maritime contract, held, that 
cognizance could be taken of it as a tort, and 
on that ground united in supporting the de- 
cree. 

So far as contract and service can charac- 
terize a subject and bring It under the juris- 
diction of admiralty courts, those partlculai-s 
are certainly not of less force in an under- 
taking for transportation of goods upon the 
high seas and the actual attempt to execute 
the agreement, than in one to act as keeper 
to a vessel lying In port. In my view of this 
claim, it is for mere labor, not for the repara- 
tion or fitment of the vessel, and la no re- 
spect maritime, as being nautical in its char- 
acter, or distinguishable from ordinary serv- 
ices rendered in going to and from a vessel, 
or Incidental to her probable employment at 
sea. I shall therefore disallow the claim 
entirely in this action. 

It appears upon the testimony, that during 
the period the libellant was keeper of the 
vessel, he was directed by the health officer 
to move her from her anchorage farther out 
into the bay. He was compelled to get her 
under way and navigate her to the designat- 
ed place. This was comparatively a small 
service, but it was In its nature maritime, 
and the libellant had a right to resort to this 
court to receive a proper compensation for 
It As his remedy might have been equally 
perfect in a local court costs would be de- 
nied him, but that the respondent has evin- 
ced a disposition to contest unreasonably and 
unnecessai-ily this demand, fair and just in 
itself. Had he proffered a reasonable re- 
ward for that service, no costs would have 
been adjudged against him. On the facts 
before me, I shall decree the libellant two 
dollars for that service, and summary costs, 
and dismiss the libel for the residue of the 
demand. Decree accordingly. 



Case N"o. 5,875. 

GURNEY et al. v. HOGB. 

[6 Blatchf. 499.] i 

Circuit Court S. D. New York. June 30, 1869. 

Pleading— Demuruer—Scfpiciesct op Pleas. 

1. Where, in an action of debt on a bond, in 
tiie penalty of £20,000 sterling, British money, 
conditioned for the payment of £10,000 sterling, 
with interest, the declaration claimed that the 
defendant should render to the plaintiff the 
£20,000, and averred that that sum was equiva- 
lent to the sum of $140,000 United States' mon- 
ey, and the defendant pleaded: (1) Tliat neither 
the £20,000 sterling, nor the £10,000 sterling, 
with interest was equivalent to §140,000 Unit- 
ed States' money, and that the defendant was 

1 [Reported oy Hon. Samuel Blatehford. Dis- 
trict Judge, and here reprinted by permidsiou.] 
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not indebted to the plaintiff in the last-named 
sum; and (2J that the defendant did not owe, 
on an open or running account, for the pay- 
ment of which the bond was given as collateral 
security, as much as §140,000: Held, on demur- 
rer, Hiat both of the pleas wpre bad. ■ 

2. The plaintiff was entitled to judgment on 
the demurrer, and was, under the 26th section 
of the act of September 24, 17S0 (1 Stat. 87), 
entitled to recover from the defendant so much 
of the sum named in the condition of the bond, 
as was, according to equity, due to the plaintiff, 
and that, on the request of either party, such 
sum must be assessed by a jury; otherwise, it 
might be assessed by the court. 

This was an action of debt, brought on a 
bond, under seal, executed by the defendant 
[William Hoge] on the 28th of January, 1859, 
to the plaintiffs [Samuel Gurney and others], 
in the penalty of £20,000 sterling, lawful 
money of the kingdom of Great Britain, con- 
ditioned for the payment to the plaintiffs, by 
the defendant, of the sum of £10,000 sterling, 
with interest, at the rate of five per cent, per 
annum, from the 21st of December, 1858, as 
follows: £2,500 sterling, and interest, on 
the 1st of May, ISGO; £2,500 sterling, and 
interest, on the 1st of August, 1860; £2,500 
sterling, and interest, on the 1st of October, 
1860; and £2,500 sterling, and interest, on the 
1st of December 1860. The declaration claimed 
that the defendant should render to the plain- 
tiffs the sum of £20,000 sterling, lawful mon- 
ey of the kingdom of Great Britain, and 
averred that the said sum was equivalent 
and equal to the sum of §140,000, lawful mon- 
ey of the United States of America. It then 
averred the execution of the bond, and that 
the penalty thereof, £20,000 sterling, was 
equal and equivalent to the sum of §140,000 « 
before demanded, and set forth, as a breach 
of the bond, the nonpayment of the said sum 
of §140,000, lawful money of the United 
States, and laid the plaintiff's damages at 
§100,000. The defendant pleaded two special 
pleas. The first plea claimed oyer of the 
bond and of its condition, and set them 
forth. It then averred, that the defendant 
did not owe, and ought not to be charged 
with, the sum of §140,000, lawful money of 
the United States, because the said sum of 
£20,000 sterling, of the money of the kingdom 
of Great Britain, was not equivalent or equal 
to the said sum of §140,000, lawful money 
of the United States, nor was the said sum of 
£10,000 sterling, with interest thereon, men- 
tioned in the condition of said bond, equal 
or equivalent to the said sum of §140,000, 
lawful money of the .United States, nor was 
he indebted to the plaintiffs in the said sum 
of §140,000, lawful money of the United 
States. The second plea averred, that the 
defendant ought not to be charged with the 
said alleged debt, because he said that the 
bond was given as collateral security for the 
payment of an open or running account for 
moneys which might be due and owing from 
the defendant to the plaintiffs, and that the 
said open or running account, with interest, 
did not amount to the said sum of §140,000, 



lawful money of the United States. To these 
pleas the plaintiffs demurred, assigning, as 
causes of demurrer, that, although the plain- 
tiffs, in their declaration, had demanded 
from the defendant a sum certain, due by vir- 
tue of a bond under seal, yet the defendant 
had not, in and by his pleas, denied the bond 
to be his deed, nor in any manner shown 
himself to be discharged therefrom; and that 
the defendant should have pleaded that ther 
bond was not his deed, and that he did not 
owe the debt demanded. 

Edwin/W. Stoughton and Clarence A. Sew- 
ard, for plaintiffs. 

William M. Evarts and Ashbel Green, for 
defendant 

BLATCHFOBD, District Judge. The pleas- 
are clearly bad. The first plea merely alleges 
that neither the sum named in the penalty 
of the bond, nor the sum named in the cou' 
dition thereof, with interest, is equal or 
equivalent to the sum of §140,000, lawful 
money of the United States, and that the- 
defendant is not indebted to the plaintiffs in 
the last-named sum. It was necessary for 
the plaintiffs, 'in order to make their pleading^ 
a correct oije, to aver a sum in lawful money 
of the United States, to which the amoimt of 
the penalty expressed in the bond in foreign 
money was -equal. But the first plea trav- 
erses no issuable fact which goes to the mer- 
its of the action. It does not deny the ex-- 
ecution of the bond, or set up payment, or 
deny that the defendant owes the suin, in. 
lawful money of the United States, to which 
the amount named in the condition of the 
bond is equivalent. It merely denies that 
the defendant owes, on the bond, as much as- 
§140,000. The plea professes to set up a 
defence to the bond, but sets up hone. The- 
second plea merely avers, that the defendant- 
does not owe, on the open or running ac- 
count, for the payment of which the bond 
was given as collateral security, as much as- 
§140,000. 

There must be judgment for the plaintiffs- 
on the demurrer. The 26th section of the act * 
of September 24, 1789 (1 Stat. 87), provides, 
"that, in all causes brought before either of 
the courts of the United States, to recover 
the forfeiture annexed to any articles of 
agreement, covenant, bond, or other specially, 
where the forfeiture, breach or nonperform- 
ance shall appear by the default or confession, 
of the defendant, or upon demurrer, the court 
before wbich the action is, shall render judg- 
ment therein for the plaintiff, to recover so- 
much as' is due according to equity. And, 
when the sum for which judgment is ren- 
dered is uncertain, the same shall, if either of 
the parties request it, be assessed by a jury." 
In the present case, it is established, on this- 
demurrer, and also by the confession of the- 
defendant in his pleas, that the plaintiffs are 
entitled to recover from the defendant so- 
much of the sum named in the condition of 
the bond as is, according to equity, due to- 
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tlie plaintiffs. The sum for which judgment 
ought to be rendered Is uncertain, because 
the sums named in the condition of the bond 
are expressed in foreign money, and judg- 
ment can be rendered only for so much mon- 
ay of the United States, and evidence is nec- 
essary to arrive at the proper amount in 
the latter money. Therefore, if either of 
the parties request, the sum due, according 
to equity, on the bond, that is, the sum for 
which judgment should be rendered, will be 
assessed by a jury. The rights of the de- 
fendant will be fully protected by such a 
proceeding, for he will have an opportunity, 
on such assessment or on the ascertaining by 
the court, on evidence, of the amount for 
which judgment should be rendered, if no ju- 
ry be requested, to raise all the questions 
he desires to raise as to the value of the 
pound sterling of Great Britain, named in the 
bond, in the money of the United States, and 
as to the true amount in such latter money 
for which judgment should be rendered, and 
as to whether the judgment should be ren- 
dered in one or another species of lawful 
money of the United States. . So, also, the 
defendant will have an opportunity on such 
proceedings, to show how much is due on 
the account to secure which the bond was 
given. The course of practice, under the 
statute above cited, in a case like the pres- 
ent, is defined very clearly by Mr. Justice 
Washington, in the case of U. S. v. "White 
[Case No. 16,086]. He says: "In cases, there- 
fore, where the sum is uncertain, and a jury 
is requested by either party, the court may 
either direct a writ of inquiry, or may swear 
jSL jury immediately, to ascertain the sum 
justly due to tlie plaintiff. If the sum for 
Which judgment should be rendered be not 
uncertain, the court, I conceive, is to ascer- 
tain it; if uncertain, and a juiy be not re- 
quested, still the court may, in its discretion, 
ascertain it, or submit the matter to a jury. 
But, under no circumstances, can a final 
judgment be entered for the forfeiture, or 
penalty of the bond, in the cases mentioned 
In this section." 

An interlocutory order will be entered, giv- 
ing judgment for the plaintiffs on the demur- 
rer to the pleas, and reciting, that it appears, 
upon such demurrer, that there has been a 
forfeiture by the defendant, under the writ- 
ing obligatory naomed in the declaration, and 
a breach and nonperformance thereof, and 
of the condition thereof, by the defendant, 
and ordering that the plaintiffs are entitled 
to judgment herein, to recover from the de- 
fendant so much as shall be found to be due 
to them, according to equity, on said writ- 
ing obligatory, according to the statute in 
such case made and provided. The appro- 
priate further proceedings will then take 
place before the court or a jury, as the case 
may be, according to the statute. 
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Case "No. 5,876. 

The GUSTAVIA. 

[Blatchf. & H. 189.] 1 

District Court, S. D, New York. Dec. 28, 1830. 

Maritime Liens— Supplies— Lies of a Ship's 
Bkokek fok Services. 

1. Impertinent and irrelevant allegations in 
an answer stricken out on motion. 

2. Whether supplies furnished to a vessel are 
necessary is a conclusion of law, and the claim- 
ant, in answer to a libel by a material man, is 
not required to either admit or deny that the ar- 
ticles furnished were necessaries. 

3. A master may hypothecate his vessel for 
necessaries in a foreign port, unless he has at 
his command funds or credit of his owner. 

[Cited in The George T. Kemp, Case No. 5,- 
341.] 

4. A ship's broker has a lien on a foreign ves- 
sel, in the nature of the lien of a material man, 
for services in shipping a crew for the vessel, 
and for advances for their wages. 

[Cited in Seaver v. The Thales, Case No. 12,- 
594; Scott v. The Morning Glory, Id. 12,- 
542; The A. R. Dunlap, Id. 513; The 
Thames, 10 Fed. 848; Nippert v. The Wil- 
liams, 39 Fed. 828.] 

5. But he has no lien on the vessel for serv- 
ices in drawing a contract between the owner 
of horses shipped as part of her cargo and 
hostlers who accompanied her to take care of 
the horses. 

6. Semble, that it is not necessary for a ma- 
terial man to show that the supplies furnished to 
a vessel by him were actually necessary for her. 
If they were furnished at the request of her 
master, they create a lien on her, although they 
exceed her actual need, provided there was no 
mala fides, or collusion on the part of the ma- 
terial man. 

[Cited in Holeroft v. Halbert, 16 Ind. 258.] 

In admiral^. This .was a libel in rem by 
a ship's broker against the Gustavia, a for- 
eign vessel. The master was under the ne- 
cessity of shipping a new crew in New-York, 
and, not speaking English, employed the 11- 
bellant to procure the crew, and make the 
necessary advances to them, and have them 
on board on a day specified. The expenses 
of shipping the crew, and drawing up the 
shipping articles, and advancing a month's 
wages, were laid at $254, and for these ma- 
terials and necessaries the libel was brought. 
It appeared that the crew were presented to 
the master, at the vessel, according to the 
contract, but that he was not ready to sail, 
and, for^some reason not put in proof, de- 
clined receiving them, and they disi>ersed. 
A few days afterwards the master called on 
the libellant, and demanded of him a ful- 
fillment of his contract, and gave notice that 
if the men were not furnished by the next 
day he should employ another person to 
ship them. The libellant refusing to have 
anything more to do with the business, un- 
less his advances were repaid and compensa- 
tion was made for his services, the master 
obtained the crew by other means; where- 
upon the libellant instituted this suit One 
of the items contained in the schedule an- 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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nexed to the libel was for drawing a con- 
tract between the owner of the cargo and 
two hostlers who were to accompany the ves- 
sel to take care of some horses on board. 
Exceptions were taken to several allegations 
in the answer as impertinent axid irrelevant, 
and to the answer itself, as neither admit- 
ting nor denying that the articles furnished 
were necessaries. The several allegations 
excepted to were stricken out on motion, 
after argument, without costs; but the court 
held, with reference to the exception to the 
answer itself, that the furnishing of all the 
articles was either' admitted or denied, and 
that whether they were necessaries or not 
was a question of law. The exception was 
therefore disallowed. 
Erastus O. Benedict, for libellant 
Thomas L. Ogden, for claihiants. 

BETTS, District Judge. By the well-set- 
tled principles of maritime law, a vessel is 
liable for necessaries furnished to her in a 
foreign port The civil la,w gave a lien in 
such cases, without regard to the domicil of 
the owner; and the same rule substantially 
prevails in this state, though, in the case of 
domestic vessels, the remedy must be under 
the local law, and not in conformity to the 
general maritime law. The Kobert Fulton 
■ [Case No. 11,890]? The General Smith, 4 
Wheat [17 U. S.] 438. . By the term "neces- 
saries," the law does not contemplate those 
things only which are uidispensable to the 
safety of the vessel and her crew* But, 
whatever a prudent owner, if present, would 
be supposed to have authorized, the master 
may order, and the vessel will be held re- 
sponsible for them. Webster v.' Seekamp, 
4 Barn. & Aid. 352. The necessity and pro- 
priety of shipping a crew in this case, at this 
port, are not questioned; nor is it denied that 
the services of the libellant were rendered 
in procuring them; but it is supposed that 
he has no remedy against the vessel for his 
demands. The contract has all the constitu- 
ents of a maiatime contract It had respect 
to the equipment of a foreign vessel for sea- 
service, and may, accordingly, be prosecuted 
in this court, and carry with .it the privileges 
appertaining to suits by material men. Nor 
can it be considered as made exclusively up- 
on the responsibility of the master. He was 
not only a foreigner and a stranger to the 
libellant but was wholly unknown in this 
port No guarantee of the contract was 
iisked or received, and the implication would, 
therefore, be exceedingly forcible, that the 
libellant did not intend to waive any securi- 
ty the law might. afEord him in. respect to the 
matter of his undertakmg. 

The objection to the remedy against the 
vessel most relied upon is, that a case is not 
made out in which the master could have 
subjected the vessel to this claim by an ex- 
press hypothecation. To enable him to exer- 
cise this power, it is supposed the proofs 
must show that he had no funds or credit 
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by means of which he could have satisfied 
the demand, and that accordingly, it had be- 
come an act of extreme necessi^ for him 
to hypothecate the vessel. The objection 
"also assumes, that a lien by implication can 
never arise, except in cases where the mas- 
ter might have given one directly. This 
court has heretofore had occasion to ex- 
amine the point as to the power of a master 
to hypothecate a vessel, without its being 
shown that he had no funds of his own ade- 
quate to supply her wants. The conclusion 
arrived at was, that he might do so, unless 
he had means of the owner imder his control, 
and that he was not bound to advance his 
own moneys. The William & Emmeline 
[Case No. 17,G87]. Under this doctrine, it 
would be useless to inquire whether the mas- 
ter possessed funds of his own, out of which 
these expenses might have been satisfied, in- 
asmuch as, if he had them, it was at his op- 
tion whether to apply them to the use of the 
vessel or not There is no evidence that he 
had any funds of the owner, or that the 
owner possessed any credit in New- York, to 
eithefr of •rt'hich resort inight have been had 
to meet this demand; and, upon the evidence 
before me, I am satisfied that the owner had 
neither funds nor credit at New-York, within 
the control of the master, which might have 
supplied the ineaus of diseharghig this claim 
without resorting to the ship. 

But it appears to me that the right of the 
libellailt to h lien rests upon higher principles 
than these. The libellant is in the place of a 
material man, and possesses the privileges of 
one who has furnished a foreign vessel with 
necessary supplies. The law secures his 
claims by giving them a privilege against the 
ship itself. The moment the services were 
rendered, the privilege was perfected; and I 
am not awarei that any thing inter alios acta, 
could, independent of the libellant's assent di- 
vest that right Without satisfaction of it It 
does not appear to me the objection can be 
maintained in such cases, that the master was 
furnished with funds to meet all necessary 
disbursements, and that the only remedy is 
upon those funds, or against the master per- 
sonally. Nor, in a case requiring the deci- 
sion, should I be inclined to exact proofs from 
material men that the supplies furnished or 
services rendered by them, at the request of 
the master, were actually necessaries. This, 
from the nature of things, must be a matter 
left to the judgment of the master. All the 
cases recognise him as the agent of the owner, 
clothed, by implication of law, with the au- 
thority of the owner in respect to the employ- 
ment and refitment of the vessel; and, unless 
the party dealing with him acts with a knowl- 
edge that the master transcends his powers, 
or colludes with him to defraud the owner, 
I am not aware of any principle which will 
deprive such party of compensation for appro- 
priate supplies or services furnished or ren- 
dered on the requisition of the master, al- 
though they may exceed the actual need of 
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the vessel- Defects in his vessel, not discov- 
erable by the most sagacious inspectors, may 
be known to the master, which it will be his 
duty to have repaired or provided against. 
For instance, in makuig his voyage, he may 
find that his spars are not properly set, or 
are disproportioned to the bulk of the vessel, 
so as to impair her sailing, or impede her 
working; or he may order additional sea- 
stores, sails, cordage, anchors, &c. Who but 
the master can decide upon the necessity of 
these things? It would be for the safety of 
navigation and general commerce to leave the 
subject to his discretion, as between the ship 
or her owners and material men. 

The more simple rule, and the one most 
consonant, in my judgment, with the spirit 
of the maritime law, is, to hold the owner and 
his vessel responsible for aU engagements of 
this character entered into bona fide with the 
master. The chance that owners will suffer 
under the operation of this rule, is vastly less 
than that material men will be wronged by 
exacting from tbem proof that the judgment 
of the master was correct, and that the sup- 
plies furnished were actually necessary for 
the vessel. All serious evil in the operation 
of the rule will be avoided by allowing the 
owner to prove the mala fides of the credit 
The court has never met with a case where 
there was probable ground for supposing that 
labor, supplies and materials were furnished 
a master of a vessel to enable him to pervert 
them to his own benefit and to the fraud of 
his owners. When such a case is presented, 
the rules of the maritime law will supply an 
ample protection to the owner upon whom the 
fraud may be attempted. The vessel is lia- 
ble for the libellant's demand for hiring the 
seamen, and for the advance of wages to 
them. But the residue of the account, for 
drawing a special agreement in relation to 
hostlers, and for hiring the hostlers, cannot be 
allowed. It may have been a convenience to 
the owner of the cargo to have that descrip- 
tion of persons shipped to take care of his 
stock of horses; but, in that particular the 
vessel had no concern. It was not a service 
necessary to the safety, betterment or naviga- 
tion of the vessel, and cannot be charged up- 
on her. Let it be referred to the clerk to in- 
quire and ascertain the value of the libel- 
lant's services in shipping the crew, and the 
amount of wages advanced to them, and to 
report thereon to the court. 



Case Wo. 5,877. 

GUSTINE V. RINGGOLD. 
[4 Cranch, C. C. 191.] i 

Circuit Court, District of Columbia- Dec. 
Term, 1831. 
Commission to Take Depositioxs— Witness Liv- 
ing wiTHix OsE Hundred Miles. 
The court will not order a commission to issue 
under the Maryland law of 1773 (chapter 7, § 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



7), to take the deposition of a witness who re- 
sides out of the District of Columbia, but within, 
one hundred miles of the place of trial, because 
this court has jurisdiction to compel the attend- 
ance of the witness. 

Mr. Marbury moved for a commission to- 
take the deposition of a witness residing 
within one hundred miles of this place, but 
out of this district, and relies upon the Mary- 
land law of 1773 (chapter 7, § 7), which au- 
thorizes the court to issue such a commission 
when there are material and competent wit- 
nesses "residing or living out of this prov- 
ince," and contended that a witness, residing 
out of this district, was residing out of this 
province, within the meaning and spirit of 
the act That the judiciary act of congress 
of 1789 [1 Stat. 73] does not anthorize the 
sending of a subpoena beyond this district 
That the marshal of Virginia has no right to 
serve an attachment from this tourt; nor is 
he bound to serve a subpoena; and if he re- 
fuses, this court cannot attach him. 

THE COURT (THRUSTON, Circuit Judge, 
contra), refused to issue the commission, be- 
cause it has jurisdiction to compel the at- 
tendance of a witness, if within one hundred 
miles; and, therefore, he does not reside out 
of this province, within the meaning of the 
act of Maryland, whose object was to obtain 
the testimony of a witness whose personal 
attendance could not be obtained. It may 
be difficult to compel the marshal of the dis- 
trict in which the witness may reside to do 
his duty; but this will not authorize the 
court to dispense with the personal attend- 
ance of the witness, and admit his deposition 
to be taken in chief, and to be used abso- 
lutely upon the trial. 



Case No. 5,878. 

GUSTY V. DIGGS. 

[2 Cranch, 0- C. 210.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

Apprestice— BiXDiSG Out. 
An apprentice bound in Maryland, and brought 
into this district, may be discharged by the 
court, who will order him to be bound again by 
two justices of the peace, to a new master. 

A negro boy, about eight years old, was 
brought into court by habeas corpus, in the 
custody of Edward Diggs. It appeared that 
he had been brought into the city of Wash- 
ington from Maryland, where he had been 
bound to Diggs to be taught the business of a 
farmer. Diggs hired him here to a chimney- 
sweeper. 

THE COURT discharged him from his in- 
dentures, and 'ordered him to be bound out 
again; and for that pinpose directed him 
to be taken, in the custody of the marshal, 
before R. C. Weightman and William Hewitt, 
Esquires, two of the justices of the peace for 
Washington County. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Wo. 5,879. 

GUTTA-PERCHA & RUBBER MANUP'G 
CO. V, GOODYEAR RUBBER CO. et al. 

[3 Sawy, 542: 2 Ban. & A. 212.] i 

Circuit Court, D. California. Dee. 16, 1875. 

Injokction— Patent— Knowledge agaisst Opin- 
ion. 

1. On an application for an injunction against 
the infringement of a patent, the bill should 
show, either that the validity of the patent -has 
been established in an action at law, or that the 
right of the complainant under the patent has' 
been recognized and acquiesced in by long un- 
questioned use and enjoyment, or other equival- 
ent acts. 

[Cited in American Bell Tel. Co. v. Southern 
Tel. Co., 34 Fed. 804; Wirt v. Hicks, 46 
Fed. 71.] 

2. Where a motion for an injunction against 
the infringement of a patent rests upon affida- 
vits of dealers in the article, stating their opin- 
ion .as to its composition, is opposed by counter- 
affidavits of the manufacturer of the article, 
who states the composition from his personal 
knowledge, other things being equal, the state- 
ments of the latter are the more reliable, and the 
injunction will be denied. 

In equity. 

Stephen H. Phillips and M. A. Wheaton, 
for complainant. 
J. W. Winans, for defendants. 

SAWYER, Circuit Judge, I have examin- 
ed the papers, which are quite voluminous,. 
in this case, and find that the matter upon 
which the decision is to turn lies in a very 
small compass. 

I do not find it necessary to determine 
whether there is any conflict between the 
patents; or the question whether the dead 
oil of tar is identical -with crude carbolic 
acid. The bill alleges an infringement by 
selling a certain quantity of a particular hose 
for the use of the Palace Hotel. The only 
testimony in the case as to- the hose being 
carbolized hose, made in accordance with 
the complainant's patent, is the affidavit of 
Mr. Taylor verifying the bill, and his further 
affidavit, subsequently filed. What he said 
upon that point is very brief and not very 
satisfactory. He simply says that he has 
been engaged In selling rubber goods for a 
long time; that he has examined this piece 
of hose; that it is made with pm-e carbolic 
acid, as he judges from the appearance of the 
hose. He does not profess to be a manu- 
facturer, but. only a dealer in the manu- 
factured article. On the contrary, Mr. Chev- 
ers, who is the treasurer and manager of the 
New York: Belting and Packing Company, 
states that he Is a manufacturer of hose, and ' 
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is acquainted with the manufacture of this- 
particular hose, which was made by that 
company, and knows how it was, in fact, 
made. He states positively that It is made 
imder two patents of Mayall and Bobbins, 
and In the mode prescribed In Bobbins' pat- 
ent; that the substance used in the manu- 
facture was the dead oil of tar, which 
was applied in the manner described in 
Robblns' patents. These are the elder pat- 
ents, and the use of coal tar and deal oil 
in the manufacture of rubber goods is men- 
tioned in the- plaintiff's own patent, as hav- 
ing been previously known. The specifi- 
cations state that the applicant was aware 
that coal tar and dead oil had been used for 
those purposes before. If known before. It 
could not be covered by complainant's pat- 
ent, even If not embraced in defendant's. 
According to the testimony, Mr. Chevers is.- 
in a better position than Mr. Taylor to know 
how this hose was made. ■ He is a manu- 
facturer himself," and as manager of the com- 
pany he superintended the^ manufacture of 
this particular hose, and he knows all about: 
it. He says it was manufactured in the 
mode prescribed In the Bobbins' patent; that 
the dead oil of tar was used, and applied as ■ 
therein specified. It meets, then, the allega- 
tion made by Mr. Taylpr, which can only 
rest upon opinion, and which is the only tes- 
timony upon the point in favor of the com- 
plainant It completely meets and defeats, 
the case made by the bill and affidavit of 
complainant, and it is not necessary to de- 
termine whether dead oil of tar is crude car-- 
bolic acid, or not, as claimed by defendant 
and denied by complainant, if the hose was 
manufactured with that substance; for that 
substance appears to have been, in fact, used 
under defendant's patents prior to the issu- ' 
ing of the complainant's patent, or to the in- 
vention claimed to have been made by the 
complainant It meets the whole case on 
the application for an injunction. It makes 
no difference whether Mayall's patent cover- 
ed dead oil of tar or not if dead oil was in 
fact used by Mm or anybody else in the man- . 
ufacture of hose, prior to complainant's dis- 
covery. I would say, also, that the bill does 
not set out the facts necessary for an injunc- 
tion. We have to go outside of the bill to 
the affidavits to determine the long and un- - 
questioned use. There is no allegation that 
the matter has ever been litigated before, 
and decided in favor of complainant and no . 
allegation in the bill, that the right of com- 
plainant has ever been submitted to, or rec- 
ognized by, the public. The bill, as an in- 
junction bill, Is defective in this particular; 
but on the other point the testimony of Mr.' 
Chevers is fatal to the injunction. It is more 
reliable than Taylor's, because he is in a bet- 
ter position than Taylor to know how the ' 
'hose was made, and what the material used 
was. It is matter of knowledge with him, 
and of bpinion only witli Mr. Taylor, found- 
ed upon inspection of the article after its " 
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manufacture; and lie does not appear to be 
a manufacturer or chemist. The injunction 
must therefore be denied, and the restraining 
order dissolved. Of course, the case may- 
turn out to be entirely diEEerent on the trial, 
but this injunction must stand or fall upon 
tlie bill and two affidavits; and the affidavit 
of Mr. Chevers shows that he is the person 
having the better means of knowledge. 



Case Wo. 5,880.. 

GUTTSCHLICK v. BANK OF THE ME- 
TROPOLIS. 

[5 Cranch, C. 0. 435.] i 

Circuit Court, District of Columbia. March 
Term, 1838.2 

Vesdok and Vendee— Failure to Convey— De- 
fective Title— Rights of Vendee. 

1. The vendee of land cannot, after paying the 
purchase-money, recover it back, upon the fail- 
ure of the vendor to convey, unless the vendee 
has tendered to the vendor the form of a deed 
of conveyance to be executed by the vendor. 
But if the vendor has not a good title, at the 
time he is bound to convey, the vendee may re- 
cover back the purchase-money without tender- 
ing the form of a conveyance, as he is not bound 
to accept a defective title. 

2. A written contract under the hands and 
seals of the president and cashier of a bank, 
purporting that the bank, through its president 
and cashier, is pledged, upon payment of the 
purchase-money, to convey to the purchaser, in 
fee-simple, a certain lot of land, in testimony 
whereof the said president and cashier, by order 
of the board of directors, have thereunto set 
their hands and seals, and signed and sealed ac- 
cordingly, is admissible and competent evidence, 
in an action against the bank to recover back 
the purchase-money, without further evidence 
of the authority of the president and cashier to 
make the contract 

[See note at end of ease.] 

3. If the vendee receives an insufficient deed, 
as a compliance with the vendor's contract to 
convey, and afterwards discovers that the title 
of the vendor was defective, and that the deed 
<:onveys nothing, the vendee, in an action against 
the vendor to recover back the purchase-money, 
may give in evidence the said deed, with other 
.evidence, showing the title to be defective, &c. 

[See note at end of case.] 

4. If the vendor's title be defective, the ven- 
dee may recover back the purchase-money, in an 
action of assumpsit, although he has been in pos- 
session of the premises several years. 

Assumpsit, to recover back the purchase- 
money from the defendants, for lot No. 5, 
in square No. 489, in Washington. The dec- 
laration had fom- cotmts: (1) That the plain- 
tiff [Brnestus Guttschlick] bought of the de- 
fendants the lot No. 5, in the square 489, in 
Washington, for $1,191.25; in consideration 
whereof the defendants, through the president 
and cashier, agreed with the plaintiff that the 
defendants were pledged, when the purchase- 
money should be paid, to convey the lot to 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 14 Pet. (39 V. S.) 19.] 
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the plaintiff in fee-simple. That the plaintiff 
paid the pm-chase-money in full; but the de- 
fendants have not conveyed the lot to plain- 
tiff, but refuse so to do. (2) That the defend- 
ants bai-gained and sold the lot to the plain- 
tiff, and received the purchase-money, and in 
consideration thereof, put the plaintiff in 
possession of the lot, and agi-eed by their 
president and cashier, agents for that purpose 
duly authorized by the defendants, to convey 
the lot to the plaintiff in fee-simple. That the 
plaintiff continued in possession from the 9th 
of November, 1827, to the 30th of December. 
1835, when he was turned out of possession 
by the Patriotic Bank; and while in pos- 
session was obliged to pay taxes and other 
public dues thereon, amounting to three hun- 
dred dollars. Yet the defendants, although 
often requested, have not conveyed the lot to 
plaintiff in fee-simple, but refuse, &c. (3) 
That the defendants promised, upon receipt 
of the purchase-money, to convey the lot to 
the plaintiff in fee-simple, free of incumbrance. 
That the plaintiff paid the purchase-money, 
but the defendants were not seized in fee-sim- 
ple of the lot, and although requested, did 
not and would not convey the same in fee- 
simple to the plaintiff; and that the plaintiff, 
being in possession, was obliged to pay taxes, 
&c., to the amount of three hundred dollars. 
(4) Indebitatus assumpsit for money had and 
received. 

Upon the trial, on the general issue, the 
plaintiff gave in evidence the following paper: 
"Be it known, that on this 9th day of No- 
vember, 1827, Ernest Guttschlick hath pur- 
chased of the Bank of the Metropolis lot No. 
5, in square No. 489, as above described, and 
as laid down in the plat of the city of Wash- 
ington, for the sum of ?1,191.25, and that he 
hath paid, on account of the same, the sum 
of $591.25, leaving due the sum of §600, for 
which he hath given his note to the said bank, 
payable in six months after date, with inter- 
est from date, which sum of six himdred dol- 
lars, when paid, will be in full for the pm'- 
chase-money of said lot The Bank of the 
Metropolis, through the president and cashier, 
is hereby pledged, when the above sum shall 
be paid, to convey the said lot, namely, lot 5, 
in square 489, hi fee-simple, to the said Ernest 
Guttschlick, his heirs or assigns forever. In 
testimony whereof, the said president and 
cashier, by order of the board of directors, 
have hereunto set their hands and seals, this 
ninth day of November, eighteen hundred and 
twenty-seven. John P. Van Ness (Seal), Pres- 
ident of the Bank of Metropolis. Alexander 
Kerr (Seal), Cashier. In presence of George 
Thomas." 

And further proved that he had paid the 
note in the said agreement mentioned. 

Whereupon Mr. Coxe, for defendants, pray- 
ed the court to instruct the jui-y, that upon 
the evidence aforesaid, the plaintiff was not 
entitled to recover upon the first coimt in the 
declaration. Mr. Goxe contended that the 
plaintiff skould have tendered a deed for the 
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defendants to execute. Sugd. Vend. 180, 296. 
If the vendor prepares the deed the vendee 
may not tie. satisfied. The rule, therefore, has 
settled down that a purchaser cannot main- 
tain an action against the vendor for not con- 
veying, unless he has demanded a convey- 
iince and tendered the form of a deed. 

Mr. Bradley, contra, contended that the de- 
fendants were bound to tender a deed of con- 
veyance. Jones V. Gardner, 10 Jolins. 26G; 
Clu te V. Robison, 2 Jolins. 595. 

THE COUHT (THRUSTON, Circuit Judge, 
contra) gave the instruction as prayed by Mr. 
Coxe, being of opinion that the plaintifie could 
not recover upon the first count, as there was 
no evidence that he had demanded a con- 
veyance, and tendered the form of a deed, 

Tl^e defendants' counsel, Mr. Coxe, objected 
to the admissibility and competence of the 
paper aforesaid, as evidence for the plaintiff,, 
antil some evidence should be given showing 
the authority of the president and cashier to 
Biga the contract and to bind the bank, so as 
;to take the case out of the statute of frauds. 

But THE COURT (ORANCH, Chief Judge, 
contra) overruled the objection, and permitted 
■the contract to be read in evidence to the jury, 
without further proof except of the hand- 
writing of Mr. Van Ness and Mr. Kerr, and 
•of the payment of the money to the bank. 

The plaintiflrthen offered evidence of an out- 
:Standing title In the Patriotic Bank, older 
•than the defendants' title; namely, a deed of 
-trust from B. G-. Orr, under whom the de- 
fendants claim, to Joseph Elgar, to secure 
.and indemnify one Samuel I/ane, who had' in- 
.dorsed Orr's notes for $6,000; a judgment 
.against Lane's administrators; and a sale un- 
der the deed- of trust, by Elgar to the Patri- 
.otic Bank. 

Mr. Coxe, tor the' defendant objected to 
.evidence of the judgment against Lane's ad- 
ministrators, because there was no declaration 
•filed in the cause, although one of the notes 
mentioned in the deed of trust was filed as 
•the cause of action, and Judgment confessed 
for that amount. 

TELE COURT (nem. con.) overruled the ob- 
jection and permitted the evidence to go to 
the jury. 

The plaintiff then offered In evidence a let- 
ter from him to the defendants, stating that 
he had received- a deed for the lot; and also 
differed to read the deed to the jury to show 
them that it was not a deed' from the bank; 
-but from the president of the bank under his 
^private seal, and therefore conveyed nothing. 
Mr. Coxe, for the defendants, objected to 
the reading of the deed to the jury In evi- 
-dence, but THE COURT (nem. con.) overruled 
the objection, and suffered the evidence to go 
■to the Jury. -afir. Coxe, for the defendants, 
thea prayed THE COURT to instruct the 
Jury that upon the whole evidence the plaintiff 
was not entitied to recover. He contended 
that the plamtiff having, in his letter of the 
.17th of December, 1835, admitted that he had 
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"received the deed accordingly," that is, ac- 
cording to the agreement; could not. In. this 
action, deny its validity. The agreement was 
executed. * 

As to the second count; upon the eviction. 
There is no evidence of any la^vful eviction 
by the Patriotic Bank. 

THRUSTON and MORSELL, Circuit Jud- 
ges, here stopped Mr. Cose upon that point 

As to the third coimt; the defect of title. 
The agreement is only to convey in fee-simple, 
that is to convey in fee-simple all the right 
which the bank had. The agreement is not 
for a conveyance In fee-simple. The terms of 
the agi-eemont cannot be extended at law; 
the plaintiff's remedy is In equity alone. As 
to the tomtb. count The plaintiff cannot re- 
cover on this count for money had and re- 
ceived, because the consideration has not en- 
. tirely faUed. The plaintiff has had the use 
and occupation for a period of seven or eight 
years, 

Mr. Bradley, contra. The agreement is to 
convey the lot in fee-simple; this means a 
good title. The paper, which the plaintiff 
received, and' which, in his letter, he calls a 
deed, is no deed from the bank, and would 
be good for nothing, even if the bank had had 
a title. It is under the private seal of the 
president of tbie bank only. If the defendants 
had no good, title the plaintiff was not bound 
. to demand a conveyance, nor to tender a deed 
to be executed. The deed of trust to Elgar 
was outstanding, and all the debts secured 
thereby were unpaid. The plaintiff's posses- 
sion was no bar to the plaintiff's right to re- 
cover if the defendants can be placed in as 
good a condition as they were in before that 
possession, Clute v. Robison, 2 Johns. 595; 
Robb V. Monteomery, 20 Johns. 15; Greenby 
v^ Cheevers, 9 Johns. 126; Caswell v. Black 
River-Cotton & WooUen Maxiuf g Co., 14 Johns. 
453; Sugd. Vend. 178, 179, 202, 206, 214, 243, 
244, 283; HamUton v. Cutts, 4 Mass. 349; 
Conner v. Henderson, 15 Mass. 319. 

Mr. Coxe in reply. No case has been cited 
in which an action for money had and re- 
ceived, has been maintained, to recover back 
"the purchase-money, after a deed had been 
given and received. The cases cited are all 
special actions upon all tbie circumstances of 
the case. A conveyance in fee of such title 
as the bank had, was a good compliance with 
the contract The bank was not bound to give 
a titlB free from incumbrance. In the cases 
cited the contract was for a good title, or a 
good deed, or a good conveyance. A mort- 
gage" is no breach of the covenant of seizin. 
The entry of Dyson, the cashier of the Patri- 
otic Bank, was no disseisin; the plaintiff still 
remained in possession. The lot was vacant 
'and unimproved. 2 Saund. PI. 613; Keene v. 
Clark, 10 Pet [35 U. S.1 291. The action for 
money had and received cannot be maintained 
for the purchase-mo;iey, unless the considera- 
tion has enthrely failed. Greenleaf v. Cook, 2 
Wheat [15 U. S.] 13; Caswell v. Black River 
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Cotton & Woollen Manxif g Co., 14 Jolins. 457; 
Conner v. Henderson, 15 Mass. 319. 

THE COURT (MORSELrL, Circuit Judge, 
contra) ^refused to give the instruction prayed 
by Mr. Cose, that the plaintiff could not re- 
cover upon the whole evidence. 

MORSELL, Circuit Judge, thought that IMr. 
Blgar's trust was not an outstanding incum- 
brance, because twelve years had elapsed be- 
tween the judgment against Lane's adminis- 
trator in 1S23, and the sale on the 21st of De- 
cember, 1835, and therefore the plaintifiC could 
not recover without tender of a deed to be 
executed by the bank. 

THRUSTON, Circuit Judge, thought the 
plaintiff might recover upon the general equity 
and justice of the case. 

CRANCH, Chief Judge, thought the out- 
standing title in Mr. Elgar, at the time of the 
contract, and at the time of the payment of 
the pm'chase-money, dispensed with the obli- 
gation of the plaintiff to tender a deed to be 
executed, as he was not bound to accept a 
defective title. 

Verdict for the plaintiff, $1,1&1.25, with in- 
terest from the 9th of November, 1827. Bills 
of exception were taken by both parties. 

[NOTE. On appeal to the supreme court, the 
judgment was affirmed in an opinion by Mr, 
Justice Barbour, who said that it was proper to 
give in evidence the insufficient deed of the ven- 
dor, which did not convey the title it had agreed 
to give. The allegation that the agreement was 
made by the bank, "through the president and 
cashier," without averring their authority, was 
sufficient, as it was within the power of the 
bank to give them such authority; and when it 
was averred that the bank, by them, agreed, 
this averment, in effect, imported the very thing 
the supposed want of which constituted the ob- 
jection. The question is one of evidence, not 
of pleading. The court also said that an action 
of assumpsit was proper, although the agreement 
was under seal, because they were merely the 
seals of its officers, and not of the bank itself. 
14 Pet. (39 U. S.) 19.] 
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GUYON V. SERRELL et al. 

[1 Blatchf. 244; i 1 Fish. Pat. Rep. 151.] 

Circuit Court, S. D. New York. Oct. Term, 
1847. 

Patents — Disclaimer— Damages fok Isfkisqe- 

MEST, 

1. Where a disclaimer under section 7 of the 
act of March 3, 1837 (5 Stat. 193), was filed 
by a patentee after he had commenced a suit 
on his patent: Held, that although under sec- 
tion 9 of the same act he was not entitled to 
costs of the suit, on a verdict in his favor, yet 
under section 14 of the act of July 4, l&Jb (o 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



Stat. 123), the court had power to increase the 

amount of the verdict, 

[Cited in Tuck v. Bramhill, Case No. 14,213; 

Smith V. Nichols, 21 Wall (88 U. S.) 117; 

Dunbar v. Meyers, 94 U. S. 194; Sessions 

V. Romadka. 145 U. S. 41, 12 Sup. Ot. 802.] 

2. The actual damages are, as a general rule, 
all that can be reasonably claimed for the in- 
fringement of a patent, though cases may arise, 
where the circumstances are aggravated and 
such as to repel altogether the bona fides of the 
infringement, in which the power to increase the 
verdict should be exercised. Each case must 
depend upon its own circumstances. 

[Cited in Welling v. La Bau, 35 Fed. 304.] 

This was an action on the case [by Henry 
G. Guyon against William F. Serrell and 
James R. Hitchcock] for the infringement of 
letters patent granted to the plaintiff, July 2d, 
1836, for an improvement "in the compound 
lever for pressing and raising substances." A 
disclaimer of part of the claim was filed in 
the patent office, November 4th, 1842, after 
the commencement of this suit. On the trial, 
the plaintiff recovered a verdict of $200, and 
■ now moved for an increase of the verdict un- 
der the 14th section of the act of July 4, 1836 
(5 Stat 123). 

George R. J. Bowdoin, for plaintiff. 

Abraham Crist, for defendants. 

NELSON, Circuit Justice. The fourteenth 
section of the act of July 4th, 1836, empowers 
the court to render judgment for any sum 
above the amount 'found by the jury as the 
actual damages sustained by the plaintiff, 
not exceeding three times such amount, ac- 
cording to the circumstances of the case, with 
costs. The act of April 17, 1800 (2 Stat. 38, 
§ 3) fixed the amount of the recovery at 
three times the actual damages sustained. 
It now rests in the discretion of the court. 

The act of March 3, 1837 (5 Stat. 193, § 7), 
authorizes a disclaimer by the patentee, in 
cases where, through inadvertence, accident 
or mistake, tlie specification of his claim is 
too broad. It is not, however, to affect any 
action pending at the time of the filing of 
the disclaimer, except in respect to the ques^ 
tion of unreasonable neglect or delay in fil- 
ing the same. The ninth section of the same 
act allows an action to be maintained for 
an infringement of such part of the inven- 
tion as may properly belong to the patentee, 
notwithstanding the claim may be too broad, 
if it be made to appear that the error occur- 
red through mis^ke, and without wilful de- 
fault, but provides that the plaintiff shall not 
be entitled to costs against the defendant, 
unless the disclaimer shall have been filed 
before the commencement of the suit. 

In tliis case, the disclaimer was filed after 
the suit was brought, and, of course, tlie 
plaintiff is not entitled to costs; and it is- 
urged, from the phraseology of the four- 
teenth section of the act of 1836, that the case 
is one in which the court has no power to in- 
crease the verdict That section authorizes 
an increase to not exceeding three times th& 
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Amount, "with costs." Here no costs can be 
awarded. But costs follow, as a general 
rule, against the defendant, upon judgment 
being rendered on a verdict against bim for 
single or actual damages; and when the ver- 
dict is increased, tlie costs stiE remain a part 
of the judgment, as no power is given by the 
teeetion to withhold them. They do not de- 
pend upon the power of the court to increase 
the verdict, but upon statute authority, 'whol- 
ly independent df such power. The power 
given to the court by the fourteenth section is 
a power only to increase the damages, and 
not a power over the costs. The words "with 
costs" add nothing, as the defendant was al> 
ready liable for the costs, if liable for them 
at all. The increase of the verdict cannot 
operate either to award or to withhold them. 
The words were probably added, from abim- 
dant caution, to exclude any inference of an 
intention to limit the amount of the judgment 
to the precise sum as increased, which would 
have excluded the costs. The ninth section 
of thfe" act of 1837 simply withholds costs in 
cases where the disclaimer is not filed till 
after the commencement of the suit, leaving 
the damages unaffected. The rights of the 
plaintiff and the power of the court in respect 
to the damages remain the same as if costs 
were allowed. We ai-e unable, therefore, to 
perceive any ground for denying the power 
of the court to increase the damages in this 
case under the fourteenth section of the act 
of 1836. ■ ' 

. We think,, ho;wever, that the provisions of 
the section afford ground for the considera* 
tion of the court in the exercise of their dis- 
eretion upon this application. The party in- 
fringing < tiie patent may have been misled 
by the specification, and have honestly sup- 
posed that it was void, and afforded no pro- 
tection to' the patentee. The actual damages 
for the infringement would, therefore, seem, 
as a general rule, to be all that could be rea- 
sonably claimed.' There may be exceptions. 
Cases' may arise," where tbe circumstances 
are aggravated, ajid such as to repel alto- 
gether the -bona fides of the infringement, in 
which the power to increase the verdict 
should be- exercised. Each case must depend 
upon its own circumstances. 

There is some evidence, here, tending to im- 
peach the good faith of the defendants. ' But 
as they abandoned their machine some time 
before the commencement of the suit, and 
have not since put it in operation, and as the 
damages recovered are, probably, fully equal 
to the actual injury sustained after the ma- 
chine was altered so as to infringe upon the 
plaintiff, we are of opinion, under all the 
circumstances, that the case is not one in 
which the court should interfere. The mo- 
tion would not probably have been made if 
the plaintiff could have recovered costs, as 
there is nothing in the case, beyond this, to 
distinguish" it particularly from others of this 
description occurring daily in the court Mo- 
tion denied, without costs. 
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GWATHNEY v. M'LANE et al. 

[3 McLean, 371.] i 

Circuit Court, D. Indiana. May Term, 1S4A. 

Pkomissoki- Notes— Patsient— Assignment whe^t 

OVEHDUE. 

1. An agreement of one partner to pay a note 
against his co-partner, by entering a credit on 
a note which he holds against the payee, and a 
charge is made on the books of the firm against 
the partner for whom the payment is made, and 
he delivers to his partner other paper as pay- 
ment, it is a payment to the payee of the note, 
although a credit was not indorsed on the note 
to be credited, until after the lapse of some 
months. 

2. Should the payee be sued, after the agree- 
ment, on the note, on which the credit was to 
be entered, he could set up the agreement in de- 
fence. ■ 

3. And so could the agreement be set up in 
the defence by the partner who owed tiie first 
note. 

4. The assignment of this note after it became 
due, in violation, of the agreement, would not 
prevent the partner from making this defence. 

5. A note assigned, after it becomes due, leaves 
the equities open between the original parties. 

At law. 

Mr. Crawford, for plaintiff, 
Quarles & Brown, for defendants. 

OPINION OF THE COUItT, This action is 
brought on two notes given by defendants to 
J. B. Danforth & Co., for one thousand and 
seventy-six dollars, and indorsed by the 
payees to the plaintiff. After one of the 
notes became due, Donahue, who owed the 
claim, in the fall of the year 184L, made an 
arrangement with the payees, by their agent, 
to pay both notes by procuring a credit to be 
given on a note held by William M'Lane on 
Danforth & Lewis, for three thousand dol- 
lars. The holder of this note agreed to enter 
the credit, and proper entries were made in 
the books of the defendant, in an account cur- 
rent with William M'Lane. The defendant, 
Donahue, passed to the other defendant,- 
M'Lane, other paper in payment; but the 
actual credit was not indorsed on the note, 
imtil some time in February, though the ar- 
rangement for the credit was made in Octo- 
ber preceding. Danforth & Co. were form- 
ed by Danforth & Lewis. Afterwards that 
firm was dissolved, and the firm of Danforth 
& Hildebran was formed. This firm was dis- 
solved, and Danforth had the control and 
management of its concerns. The agent who 
made the arrangement as to the payment 
above stated, was fully authorised to act in 
the premises as attorney in fact for J. B. 
Danforth & Co. Danforth, at the time, was 
at Philadelphia. On his return to Louis- 
ville, Kentucky, and before he was informed 
of the above arrangement, he assigned the 
notes of Donahue to the plaintiff, as cashier 
of the Bank of Kentucky, as collateral se- 

- i'lReported by Hon. John McLean, Circuit 
Justice^ 
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curity— tlie notes, at the time of the assign- 
ment, being over due. And from these facts, 
the question arises whether the notes were 
paid. 

There can be no doubt, as between the orig- 
inal parties t6 the notes now sued on, there 
was payment. The power of the agent of 
Danforth & Co, is not questioned. And, in 
this respect, it cannot be material to which 
of the firms the notes were due, for Dan- 
forth had the settlement of the concerns of 
both firms. But the evidence is, that the 
notes were due to the first firm. M'Lane 
agreed that a credit should be entered on a 
note held against Danforth & Lewis for three 
thousand dollars. At this time M'Lane & 
Donahue were in partnership, and on the 
books of the firm, Donahue was charged with 
the amount. So, as regards these pai-tners, 
the ti'ansaction was completed; and Dona- 
hue, by proving the agreement and entry, 
could have obliged his partner to enter the 
credit He did enter it, after the lapse of 
some months, to take effect from the time of 
the transaction. Now could not this arrange- 
ment have been set up as payment by Dona- 
hue, had suit been brought against him by 



Danforth & Co.? Of this there can be no 
doubt Had suit been brought against Dan- 
forth & Co. on the three thousand dollar 
note, they could have set up the arrange- 
ment, as so much paid on that note. 

The only remaining question is, whether the 
assignment of the notes deprives the defend- 
ants from setting up this defence. As the 
notes were assigned to the plaintiff after they 
became dne, the 'equities between the orig- 
inal parties remained open, although the 
ci'edit on the three thousand dollar note was 
not indorsed imtil after this assignment. 
The plaintiff should have made inquiry as to 
any equities which might be alleged against 
the notes. Being over due they were dishon- 
ored, and he was bound to Iniow any and 
every equitable defence which might be made 
against them. 

These instructions were given to the jury, 
and they found a verdict for the defendants. 
Judgment 
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In re HAAKE. 

[2 Sawy. 231; i 7 N. B. R. 61.] 

District Court D, California. June 29, 1872. 

Bajtkruptot — Iktekest Accruing apter Abju- 
dication— Secukbd Creditobs— Title oe Mort- 
gagee OP A Chattel— Homestead Law as Af- 
fecting Rights op Cestui que Trust under 
A Trust Deed to Secure Advances. 

1. Interest accruing subsequently to the time 
of adjudication is not proveable in bankruptcy. 

[Distinguished in Re Town, Case No. 14,112.] 

2. But a secured creditor will be allowed to 
apply the proceeds of his security to the satis- 
faction of the principal and interest of his debt 
until paid, when so stipulated in his contract. 

[Cited in Phelps v. Sellick, Case No. 11,079.] 

3. The title of a mortgagee of a chattel be- 
comes absolute after condition broken. If he 
takes possession and omits to sell or foreclose 
within a reasonable time, the debt is satisfied to 
the extent of the value of the chattel, when tak- 
en possession of. 

[Cited in Lee v. For, 113 Ind. 102, 14 N. E. 
891; Whittemore v. Fisher, 132 111. 257, 24 
N. E. 640.] 

4. The cestui que trust under a trust deed to 
secure present loans and subsequent advances, 
will be protected as to such advances against 
the claims of the borrower who has declared 
the land a homestead, and has subsequently ob- 
tained such advances, and fraudulently conceal- 
ed his declaration of homestead. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



[In bankruptcy. In the matter of J. O. 
Haake.] 

Cowles & Brown, for petitioners. 
R. Thompson and L. J. Bachelder, for bank- 
rupt 

HOFFMAN, District Judga At various 
times during the years 1868 and 1869, the 
bankrupt obtained from the savings and loan 
society, a corporation organized imder the 
laws of this state, loans of money, amount- 
ing in the aggregate to about ?30,000. The 
notes given for these advances were payable 
in installments, and bore interest at the rate 
of one and one half per cent per month, pay- 
able monthly in advance. And it was stipu- 
lated that in case default should be made 
in the payment of any of the installments of 
principal or interest the whole amount un- 
paid of principal and interest should there- 
upon, at the option of the lender, become due, 
and should thereafter bear interest at the 
rate of two per cent per month, compound- 
ing monthly until paid. 

At the time of obtaining these loans, the 
bankrupt executed unto E. "W. Burr and Ben- 
jamin D. Dean two deeds of certain prem- 
ises in this city, in trust to secure to the say- 
ings and loan society the payment of the 
moneys loaned by it with the interest there- 
on, and of all sums expended by it for in- 
surance, repairs, etc., of the mortgaged prem- 
ises, and for taxes, liens, or incumbrances 



[11 Fed. Cas. page 135] 



(Case No. 5,883) -HAAKE 



thereon. As a f urtlier security for one -of tlie 
notes (that for $20,000), the bankrupt execut- 
ed to E, W. Burr a bill of sale, intended as 
a mortgage, for the schooner Alice Haake, 
which bill of sale was duly recorded in the 
custom-house. 

On the foinrteenth day of February, 1871, 
Haake was duly adjudicated a bankrupt, and 
on the fifteenth of March of the same year, 
Henry C. Hyde was appointed assignee. On 
the twenty-sixth of March, 1872, the savings 
and loan society filed their petition in this 
com*t, praying that the trustees named in the 
deeds of trust might be permitted to sell the 
premises therein mentioned, in accordance 
with the stipulations therein contained, to 
satisfy the indebtedness of the bankrupt to 
the society. 

This application is resisted by the bankrupt 
on the ground that the amount due the so- 
ciety is greatly overstated, and that he is 
willing and able to pay the amount justly 
due on the notes, for the payment of which 
one of the lots is mortgaged. It is also re- 
sisted on the part of one Ohme, who claims 
to be the owner of the other lot, under a con- 
veyance from the bankrupt subsequent to the 
deed of trust, and who professes to be willing 
to pay to the society the amoimt justly due 
of any indebtedness of the bankrupt secured 
upon the lot 

• A reference to the register was thereupon 
ordered, .to ascertain and report the amounts 
due the petitioners, for the payment of which 
they are entitled to a lien on either or both 
of the lots in question. The register having 
made his report, the various questions pre- 
sented were argued by counsel, and submit- 
ted to the comt for decision. 

1. In computing the amount of indebted- 
ness for which the creditors may now claim 
a lieJi on the mortgaged premises, the first 
question to be determined is, up to what 
date shall interest be allowed? This ques- 
tion, at all times important, is peculiarly so 
in this 'case, for the society, availing itself 
of the stipulations contained in the contracts, 
on the fourteenth of June, 1870, declared the 
principal and interest then unpaid to be due 
and payable, and has, from that date, char- 
ged interest on the amoimt thus declared to 
be due, at the rate of two per cent per 
month, compounded monthly. 

The question presented, however, is to be 
determined on considerations applicable to 
all debts bearing interest, provable against 
a bankrupt's- estate, and without reference to 
the terms and conditions of these contracts, 
which, harsh and oppressive as they may be, 
are, under the laws of this state, legal and 
enforceable. By the nineteenth section of the 
bankrupt act [of 1867 (14 Stat 525)], "all 
debts due and payable from the bankrupt, 
at the time of the adjudication," may be 
proved against his estate. It is obvious that 
interest which accrues subsequently is not a 
debt due and payable at the time of the ad- 
judication. 



Debts which do not bear Interest, and 
which, though existing at the time of the ad- 
judication are payable at a future day are 
also by the same section allowed to be 
proved, but subject to a tebate of interest for 
the period between the time of the adjudica- 
tion and the date of their maturity. By 
these provisions, both classes of creditors are 
put on an equal footing, and the intention of 
the act to establish the date of the adjudica- 
tion as Mlq time at which the liability is to be 
ascertained and determined, is made mani- 
fest. I have met with but one case- in which 
these provisions of the act have received a ju- 
dicial construction. In re Orne [Case No. 
10,581]. 

In that case Mr. Justice Blatchford says: 
"If the debt is one, not only in existence at 
the time of the adjudication, but payable 
before that time, and nmning with interest 
by its terms and character, the statute in- 
tends that the debt shall be proved for the 
amount of the principal and interest thereou 
to the time of the adjudication in bankrupt- 
cy." 

By the Massachusetts insolvent law, frona 
which the provisions of the bankrupt act 
were in great part derived, provable debts 
were those due and payable at the time of 
the first publication of notice (section 25), and 
interest was computed up to that time. Sub- 
sequently accruing interest could only be 
paid out of any stirplus remaining after sat- 
isfying aU the debts so proved. Brown v. 
Lamb, 6 Mete. (Mass.) 210, 211. 

Under the New York insolvent law, a simi- 
lar rule prevailed. Interest was computed 
up to the date of the assignment - Further 
interest was allowed only after paying the 
principal and interest thus computed. Ex 
parte Murray, 6 Paige, 204. 

The rule in New Jersey was the same, 
Prichett v. Newbold Saxton [1 N. J. Eq.] 571. 

In England the rule that interest stops at 
the date of the fiat or commission is recog- 
nized by all the text writers, and established 
by numerous decisions. "Under the English 
bankruptcy laws," says Mr. Eobson, "inter- 
est was not allowed to be computed in any 
case of an insolvent estate after the commis- 
sion" (Robs. Bankr. p. 106; Bromley v. Good- 
ere, 1 Atk. 79; Ex parte Badger, 4 Ves. 1C5); 
and interest will not be allowed to a separate 
creditor of a partner, even out of the surplus 
of the separate estate, until the joint credit- 
ors have been paid in full (Ex parte Minchin, 
2 Glyn & J. 287; Ex parte Clarke, 4 Ves. 
677). 

The reason of the rule is stated in Ex parte 
Bennet, 2 Atk. 527, as follows: "Commission- 
ers, after a man becomes bankrupt, compute 
interest on debts no lower than the date of 
the commission, because it is a dead fund, 
and in such a shipwreck if there is a salvage 
of part to each person in the general loss it 
is as much as can be expected." 

It may also be observed that where, as in 
England and in most of the United States, in- 
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terest is related "by law, and all the debts 
of the bankrupt bear the same, or nearly the 
same, rate of interest, it is immaterial to the 
creditor at what time interest stops upon his 
debts, provided interest on all the debts stops 
simultaneously with his own. For his pro> 
portionate share of the assets will be the 
same whatever period be fixed for the stop- 
page on all the debts. There can be no 
doubt, therefoi'e, that interest on provable 
debts cannot be computed as against the 
general assets beyond the date of the adjudi- 
cation. 

But the question in the present case is, how 
far does this rule, apply to a creditor who 
holds property of the bankrupt as secm-ity 
for the debt due him, and which, by the terms 
of his contract he is autliorized to appropriate 
to the satisfaction of the debt, with intenest 
thereon until payinent. On this point, 1 
have found no decision under the bankrupt 
act of the United States. 

The ride in England, as to the stoppage of 
interest at the time of adjudication, applies, 
says Mr. Rohson, to mortgagees who come to 
the court for assistance, but if the mortgagee 
relies on his security, the trustee cannot re- 
deem without paying all the interest then 
due. Robs. Bankr. 253; Ex parte Kensing- 
ton, 2 Mont. & A. 302,' 304. 

But this rule is sometimes relaxed. Thus, 
where the sale of the mortgaged property was 
delayed at the instance of the assignee, the 
proceeds were applied first to the payment of 
the interest accrued after the bankruptcy. 
Ex parte Kensington, 2 Mont. & A. 301; Ex 
parte Ramsbottom, Id. 79. In a similar case, 
where the mortgage was disputed, and ^ the 
property had been sold pending the litigation, 
and its proceeds invested by the assignee, the 
mortgagee was allowed the interest which 
had accrued on the fund. Ex parte Pollard, 
1 Mont. D. & D. 264. And an equitable 
mortgagee, although he cannot prove for In- 
terest subsequent to the order of adjudica- 
tion, may nevertheless apply rents or income 
derived from the security to-wards the pay- 
ment of subsequent interest. Ex parte Rams- 
tbottom, 2 Mont. & A. 79; Ex parte Rufold, 4 
i>oct. & Stud. 282. 

It seems also that in England, where a par- 
ty has a security covering debts in general, 
some of which are provable, and some not, 
the security may be applied in payment of 
the debts not provable. Ex parte Kensing- 
ton, 2 aiont, & A. 300. Thus, where a party 
having a lien on certain merchandise delayed, 
at the instance of the assignee, a sale of it, by 
means of which a greatly enhanced price was 
realized, he was allowed to apply the pro- 
ceeds first to the payment of interest which 
had accrued since the fiat. In that case. 
Sir John Rose observed: "The petitioners may 
be considered as having a security for a debt 
part of which, viz.: principal and interest be- 
fore the fiat, is provable, and part, viz.: inter- 
est since the fiat, is not provable, and he ap- 
plies the secm-ity to the part not provable. 



There is nothing in the order now made which 
disturbs the general rule, that interest stops 
at the bankruptcy. The circumstances of this 
case take it out of that rule." Ex parte 
Kensington, 2 Mont. & A. 304. ^Vhether un- 
der the recent English act of 1S69, interest 
upon debts secured by mortgage or other- 
wise stops at the date of adjudication, I have 
nowhere seen decided. 

By the 7Sth general rule, the court is re- 
quired, on tho application of the mortgagee, 
"to take an account of the principal, interest 
and costs due upon such 'mortgage,' etc., 
and upon a sale of the property, to apply the 
proceeds, after payment of the costs, etc., of 
sale, to the satisfaction of what shall be 
found due to such mortgagee for principal, 
interest and costs, and in case the proceeds 
shall be found insufficient, the creditor may 
prove for the deficiency." By the twelfth sec- 
tion of the act, no creditor to whom the bank- 
rupt is indebted, in respect to a debt prova- 
ble in bankruptcy, allowed to have any reme- 
dy against the property or person of the 
bankrupt except in the manner directed by 
the act "But this section shall not affect 
the power of any creditor holding a security 
upon the property of the banki'upt to realize, 
or otherwise deal with such security in the 
same manner as he would have been entitled 
to deal with the same if this section had not 
been passed."' 

It is not clear that under these provisions a 
creditor holding a mortgage to secm'e the 
principal of a debt, with interest until paid, 
may not realize upon his security the whole 
amount due by its terms. Nor under the 
general rule above cited is it certain that 
the court, when taking an account of the 
principal, interest and costs due upon such 
mortgage, would be justified in excluding 
from this account all interest which, though 
due upon the mortgage, has accrued since the 
fiat. 

Under the United States bankrupt act all 
valid liens and securities are protected. The 
twentieth section provides various modes of 
dealing with secured debts. The ci-editor 
may prove for the balance of the debt, after 
deducting the value of the security to be 
ascertained loy agreement or sale. Or, he 
may release his securitj' and prove for his 
whole debt, or he may pay to the assignee 
the excess in value of the property over and 
above the sum for which it is held as se- 
curity, and the assignee may release the 
bankrupt's equity of redemption, or the prop- 
erty may be sold subject to the claim of the 
creditor thereon. 

I have been unable to find a single decision 
to the effect that "the sum for which the 
property is held as security" is to be taken to 
be the amount of the principal, with interest 
only up to the date of adjudication. The en- 
tire absence of any authority on the subject 
justifies the presumption that the claim of 
the creditor to a full satisfaction of his debt, 
according to the terms of his conti'act out 
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■of the secured property has been generally 
xidmittecl. 

It is not supposed that any different degree 
■of protection was intended to he afEorded to 
the secui*ed creditor by the adoption of either 
■of the modes of proceeding authorized by the 
xict; and yet, if the amount of the debt for 
which the property is held as security is tak- 
■eu to be only the principal and interest up 
to the adjudication, the creditor would lose 
SLJX advantage which, if the assignee elects to 
sell the property subject to his claim, he 
would gain. For the piu'chaser at such sale 
■could not, I "presume, in a foreclosure suit 
brought by the creditor, call upon the state 
court to disallow interest after the date of 
the adjudication, and thus pro tanto refuse 
to enforce the contract. I have, moreover, 
not bepu able to perceive upon what ground 
Si distinction is drawn as stated by Bobson. 
between a ti-ustee seeking to redeem, and a 
mortgagee who comes to tlie court for assist- 
ance. It would seem that the rights of the 
mortgagee ought not to depend upon the 
form of proceeding adopted for their enforce- 
ment or ascertainment. 

But, if there be anything in this . distinc- 
tion, it is to be observed thut the trustees, or 
■cestui que trust, in this case are not asking 
the assistance of the court. . They are ask- 
ing merely its permission to exercise a right 
■conferred by the power of sale contained in 
the trust deed. A right which it would seem 
they Tvould possess under the English bank- 
rupt act (section 12, above cited), but which 
they probably cannot exercise under our law 
except on. application to the court In re Da- 
vis [Case No. 3,618]; 'In re Frizelle [Id. 5,- 
133]. . 

With regard, however, to one of the lots 
conveyed in trust by the bankrupt, no such 
application is necessary, for he had parted 
with his equity .of redemption before the 
bankruptcy, and no interest whatever passed 
to assignee. As between the purchaser and 
the secured creditor, the latter is of com-se en- 
titled to the full benefit of his security, as if no 
bankruptcy had occurred. But witii respect 
to the other lot, and as between creditor and 
the assignee, I also think the former is enti- 
tled to the like benefit, and the assignee has 
no other rights than such as he could assert 
in a bill to redeem. 

. 2. In addition to the security given by the 
•deeds of trust the bankrupt also executed, as 
has been stated, a bill of sale, intended as a 
mortgage, of the schooner Alice Haake. The 
ib'iU is dated March 11, 1869. At some time 
between February and the end of June, 1870, 
the mortgagee, learning that the bankrupt 
Jiad pledged the earnings of the vessel, took 
possession of her, and from that time until 
March, 1872, when she was sold by order 
of this court, she remained under his exclu- 
.sive management and control. He dispatch- 
ed her on such voyages as he saw fit, furnish- 
ed ier outfit paid the wages of captain and 
crew, and collected freights. He also, on 



gne occasion, paid for repairing damages she 
ad accidentally sustained. The business 
proved unprofitable— herexpenses beuig large- 
ly in excess of her earnings, not, however, 
through any want of skill and diligence on" 
the part of Mr. Burr. In the spring of 1871 
she was laid up, and remained unemployed 
until sold in March, 1872, for a sum consid- 
erably less than her value when the mort- 
gagee took possession. It does not appear 
that the bankrupt protested against these pro- 
ceedings on the part of the mortgagee, or 
that he made any formal demand that the 
vessel should be sold. But there is no evi- 
dence of any agreement on his part -that she 
sTiouW be run at his risk. In fact, he does 
not appear to have been consulted on the 
subject, or treated as- having any rights in 
the matter, except that the mortgagee direct- 
ed the master to procure at the bankrupt's 
^ore, such supplies as he could furnish. In 
the accounts now presented, the excess of ex- 
penses over and above the earnings of the 
vessel, are charged to the bankrupt with in- 
terest at the rate of two per cent per month, 
and he is credited only with the balance of 
her proceeds, after deducting these amounts. 
This balance is credited on the $20,000 note, 
to secure which the mortgage on the vessel 
was given. The remainder, it is claimed, is 
a chai'ge upon the premises conveyed by the 
deeds of trust 

I am unable to perceive by what right the 
mortgagee, in the absence of an express 
agreement to that effect can charge to the 
bankrupt the debts contracted by himself in 
running the vessel. He was her legal owner 
in the exclusive management and control. 
The debts were his own, contracted "by him- 
s'elf, without authority of the bankrupt If 
he chose not to sell the vessel on reasonable 
notice to the mortgagor, as he should have 
done, but elected to employ her in the freight- 
ing business, he did so at his own charges 
and risk, and the debts he incurred were his 
own debts, in no way chargeable to the bank- 
rupt at any rate of interest, still less at the 
exorbitant rate now claimed. But this point 
is- immaterial, for I think it clear that the 
taking possession of the vessel by the mort- 
gagee, and his omission to sell her within a 
reasonable time, operated a satisfaction of 
the debt to the extent of her value when 
the mortgagee took possession. It is well 
settled that a mortgagee of personal property 
upon the failure of the mortgagor to perform 
the condition of the mortgage acquires an 
absolute title to the property. Langdon v. 
Buel, 9 Wend. 80; Fuller v. Acker, 1 Hill, 
473; 12 Wend. 61. The mortgagor, however, 
has an equity of redemption which chancery 
will protect unless it has been foreclosed by 
judicial proceedings or by a public sale after 
notice. 3 Denio, 33. But taking possession 
of the chattel after failure to perform the 
condition of the mortgage is a satisfaction 
of the debt if the chattel be of sufficient 
value. If on a fair sale it brings less -the bal- 
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ance may be demanded of the mortgagee. 
Case v. Boughton, 11 Wend. 107. And a 
plea that on the sale of a chattel the vendor 
took a mortgage of it, and on the mortgage 
becoming forfeited took possession of the 
chattel to dispose of it, and that he might 
have disposed of it, and out of the avails 
retained the amount due, was held a good 
answer to a suit to recover the price of the 
chattel. But independently of the authori- 
ties it would seem plain that the mortgagee 
of a perishable chattel like a ship or a horse, 
can have no right to retain it for an indefi- 
nite period after condition broken, and when 
the properly has diminished in value by use 
or age sell it and demand of the mortgagor 
payment of the deficiency. The value of the 
vessel at the time the mortgagee took posses- 
sion appears to have been about $20,000. I 
think the bankrupt is entitled to a credit for 
that amount from June 14, 1870, when the 
mortgage debt was declared due. 

3. The trust deeds given by the bankrupt 
were for the security of moneys then loaned 
to him and for future advances. After exe- 
cuting the deeds the bankrupt declared a 
homestead on one of the lots conveyed him 
in trust. He subsequently obtained further 
advances without disclosing the fact that he 
had declared a homestead on the premises. 
He now claims that his homestead should be 
protected against any charge under the trust 
deaas for advances subsequent to its dec- 
laration. It is unnecessary to inquire wheth- 
er a person who has conveyed the legal title 
of his land to a trustee as seem'ity for a debt 
has any estate on which, under the laws of 
this state, a homestead can be declared, for 
it is clear that as against the trustee or ces- 
tui que trust the attempted fraud of the 
bankrupt cannot succeed. The validity of a 
mortgage to secure future advances is in- 
disputable, and the mortgagee will be pro- 
tected in making such advances as have been 
made without notice of an intei'vening se- 
curity. 

In some of the states the registry of the 
second mortgage is deemed full notice to the 
first mortgagee. 17 Ohio, 371; 2 Barr [2 Pa. 
St] 96; 9 Barr [9 Pa. St.] 86. But the 
American courts generally, and the English 
courts uniformly, hold that nothing short of 
actual notice will suffice. "It must be," says 
Mr. Chief Justice Marshall, "actual notice 
brought home to the party." Shirrass v. 
Craig, 7 Cranch [11 U. S.] 34; Truseott v. 
King, 6 Barb. 346; Stuyvesant v. Hall, 2 
Barb. Ch. 159. And see [Article on "Mort- 
gages"] 2 Am. Law Reg. U. S. 19 et seq. 

If, then, the question were presented as 
between the cestui que trust under the trust 
deed and a subsequent incumbrancer the 
former would be protected for any advances 
made without notice of the intervening in- 
cumbrance. The mortgagor who has declared 
a homestead, and fraudulently obtains fur- 
ther advances, cannot stand in a better posi- 
tion than an intervening incumbrancer. 



An order of reference to the register must 
be entered to compute the amount due the 
petitioners on the principles declared in this 
opinion. On the ascertainment of the amount 
the premises will be ordered to be sold and 
the proceeds applied to the satisfaction of 
the debt due to the petitioners. 



HAARPAGER, The HAROLD. See Case No, 
6,083. 



Case No. 5,884. 

In re HAAS et al. 
[8 N. B. R. 189.] 1 
District Court, S. D. New "York. 



1876. 



Bakkrdptot — Improper Meaks to Secure Ap- 
pointment AS Assignee. 
Where B, to secure his election as assignee in 
bankruptcy, agreed, with two of the creditors 
that he would pay their claims in full if they 
would give him meir powers of attorney, the 
court disregarded his election and appointed the 
oflfieial assignee. 

[In bankruptcy. In the matter of Haas and 
Samson,] 

By the Register: 

I, Isaiah T. Williams, the register of this 
com't in bankruptcy in charge of the above 
entitled matter, do hereby certify that 

B received a majority in number and 

amount of the votes of creditors who have 
proved their claims at the meeting for the 
election of an assignee, in the above entitled 
matter, held before me on the 6th day of 
May, 1873, and I hereby decline to approve 

of and confirm the choice of the said B 

as assignee of the said estate, and in submit- 
ting to the district judge the question of the 
approval of such choice, do liereby certify, 
pursuant to the rule of this court adopted in 
Re Bliss [Case No. 1,543], that, in my opin- 
ion, such choice should not be approved of 
by this district judge, for the following rea- 
sons: 

At the said meeting of creditors the vote of 
the White Star Line (a creditor to the 
amount of thirty-two dollars and forfy-ntne 

cents) was offered by the said B for 

himself, under a power of attorney for said 
creditors, to vote at said meeting for as- 
signee, which vote was challenged by Mr. 
Hazeltine, who appeared for other creditors, 
and to sustain such challenge called said 

B as a witness, who was sworn and 

testified: "I hold the power of attorney of 
the White Star Line to vote at this meet- 
ing. Q. Under what circumstances did you 
procure this power? A. I asked Mr. Sparks ta 
allow me to receive it and to vote upon it as I 
was the largest creditor and wanted to vote 
on it; I might have told him that as it was a 
small amount I would pay it in full." On his- 
cross-examination he said: "I did not prom- 
ise to pay this out of the bankrupts' estate ^ 

1 [Reprinted by permission.] 
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I offered it as a consideration to Mr. Sparks, 
for proving so small a claim." 

Tbe vote of Williams & Guion -was also 

offered by the said B , and challenged 

by Mir. Hazeltine on the part of other credit- 
ors, and the same witness gave the same 
testimony concerning tfiat claim, to wit: that 
he had agreed with Williams & Guion to 
pay the whole of their claim if they would 
give him a, power of attorney to vote at the 
meeting for the election of an assignee. 

I am of opinion that such efforts to pro- 
cure the election of oneself assignee are im- 
proper as tending to injure the wholesome 
operations of the bankrupt law [of 1867 (14 
Stat 517)]. I therefore recommend the ap- 
pointment of the official assignee as assignee 
in this matter. 

BLA.TOHFORD, District Judge. The rec- 
ommendation of the register is approved. 



Case UTo. 5,885, 

HAAS et al. v. ARTHUR. 

[14 Blatchf. 346.] i 

Circuit Court, S. D. New York. Nov. 12, 1877. 

CusTojrs D0TI5S— Entby akd Appbaisal, 

1. H., on the entry of merchandise at the cus- 
tom house, added 18 per cent, to the market val- 
ue, as stated in the invoice, with a protest, stat- 
ing that he made the addition to prevent a sei- 
zure, and that the real value was the original in- 
voice value. On like merchandise entered be- 
fore by H., on like invoices, 18 per cent, had, 
on appraisal, been added to the invoice value, 
and the goods had been seized for forfeiture. In 
a suit brought by H. to recover back the duties 
paid on the added 18 per cent.: Held, that the 
action could not be maintained. 

2. After the addition by H. of the 18 per 
cent, the value of the goods, for duty, could not 
be fixed, by appraisal, at a less sum than that 
arrived at by such addition. 

[This was an action by Simeon Haas and 
others against Chester A. Arthur, collector 
of the port of New York.] 

Stephen G. Clarke, for plaintiffs. 
Henry E. Tremain, Asst Dist Atty., for 
defendant ' 

WALLACE, District Judge, The plain- 
tiffs, upon the entry of certain merchartdise, 
added eighteen per cent to the market value 
as stated in the invoice, accompanying the 
act by a protest, in which they stated that 
they added the eighteenper cent to the invoice 
value under compulsion, to prevent a seizure 
of the merchandise, and that the real value 
was correctly set forth originally in the in- 
voice- Similar merchandise had theretofore 
been entered by the plaintiffs upon similar 
invoices, and upon appraisal, eighteen per 
cent had been added, and the merchandise 
had thereupon been seized for forfeiture; 
and their object was to avoid such a result 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



in the present entry. They now seek to re- 
cover from the defendant, the collector, the 
duty assessed, upon the additional eighteen 
per cent 

The action cannot be maintained. Upon 
the entry of their merchandise, one of two 
courses was open to the plaintiffs. If they 
believed the market value of the merchan- 
dise to be correctly stated in the invoice, 
they could have relied upon this belief, and^ 
in case it was fixed at a higher value, upon 
appraisement could have had redress by an 
appeal from lie appraisal. If they were un- 
willing t6 adopt this course, fearing the con- 
tingency of an appraisal which might fix the 
value of the merchandise at a sum so much 
greater than the invoice value, as to subject 
them to an action for penal duty or for- 
feiture, they had the right to add to the in- 
voice value such sum as they should deem 
advisable, in which event there could not 
legally be an appraisal for a less value. No 
other course was open to the plaintiffs. In- 
stead of selecting the former they selected 
the latter, and thereby put it beyond the 
power of the appraisers to fix a lower value 
than that on which the duties were collected. 
The plaintiffs could not qualify the effect of 
their act in adding to the value in the in- 
voice, by assigning the reasons which in- 
duced them so to do. Having fixed the value 
at a sum below which there could not be an 
appraisal, they cannot be heard to complain, 
of the result, and are liable to pay the duties 
assessed. Judgment is ordered for the de- 
fendant 



Case "No. 5,885a. 

HABEMAN et al- v. WHITMAN. 

[5 Ban. & A. 530.] i 

Circuit Court E. D. New York. July, ISSO. 

Patents — IsFKiNGEMEifT— New Arrangement os 
'Old Parts. 
The complainants' patent, which claimed a 
method of arranging old parts to produce a new 
and useful result: Hdd, not to be infringed by 
the defendant's different arrangement of such 
parts, whereby he accomplished a different and 
better result. 

[This was a bill in equity by Frederick 
Habeman and others against Samuel Whit- 
man for the alleged infringement of reissued 
letters patent No. 3,488, granted to plaintiffs,- 
May 18, 1869. The original patent, No. 62,- 
807, was granted to Bardell and Smith, March 
12, 1867.] 

A. J. Todd, for complainants. 
Robert Payne, for defendant 

BENEDICT, District Judge. This action 
Is brought to recover damages for the in- 
fringement by the defendant of a reissued 
patent granted to the plaintiffs on the IStb 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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jot May, 1S69 [No. 3,438], for an improvement 
in coal scuttles. Only the first claim of the 
•patent is alleged to have been infringed. 
The claim in question is as follows: "The 
^combination of a body and base-rim with a 
bottom so constructed as to have a flange 
■which can be sprung into the recess formed 
upon the body, and thereby bring together 
three thicknesses of sheet-metal just above 
the bottom of the scuttle or other utensil, 
substantially as and for the purpose herein 
described." This claim is for a combina- 
tion having three elements, namely, the body, 
tlie base-rim, and the bottom of a coal scut- 
tle or other utensil. In the specification, the 
invention cited by this claim is stated to 
■consist "in a novel method of uniting the bot- 
tom, the body, and the base-rim of the scut- 
tle, whereby the scuttle has three thicknesses 
of metal near the bottom of the body, and at 
the place where the ordinary scuttle first be- 
gins to wear out.-' 

The advantages claimed for this arrange- 
ment are greater stiffness and strength in the 
base bottom and lower part of the body, a 
reduction of the liability of wet or moisture 
from the interior of the body to reach the 
point of contact of the body, base, and bot- 
tom, and the consequent rusting of the parts. 
The invention that forms the subject of the 
first claim, therefore, consists in the method 
devised for combining the body, base-rim, 
and bottom of the -scuttle. No novelty is 
claimed for the particular form of body, base- 
I'im, orbottom employed by the plaintiffs. The 
novelty consists simply in the manner of put- 
ting these parts together. What that manner 
is, the specification goes on to state. The bot- 
tom is placed inside the body, and the flange 
of the bottom sprung into a recess formed 
in the body. The base-rim is then inserted 
between the bottom and the body, running 
completely ~ up to the flange of the bottom. 
All are then riveted together. This arrange- 
ment gives three thicknesses of metal from 
the bottom to the recess in the body where it 
Is most needed. 

In the defendant's scuttle, the arrangement 
of these parts differs from that of the plain- 
tiffs in that the bottom is placed outside the 
' body, the base-rim is then placed outside the 
bottom, and all these riveted. In regard to 
these two methods the plaintiffs contend that 
the defendant's method is substantially the 
same thing as the plaintiffs method, done in 
substantially the same way, and for substan- 
tially the same purpose, and that their pat- 
ent cannot be evaded by a formal change in 
the location of the parts, when the claim is 
not limited to a certain location of parts. 
But the claim Is limited to the location of 
the parts. The claim is for the method of 
putting together the base, bottom, and body 



of the scuttle, or other utensil described in 
the specification. The virtue of the inven- 
tion lies in the location of these parts— as 
that location is described in the specifica- 
tion. In form the parts described are old, 
the method of fastening them together is 
old, the method of Pranging them is what 
is claimed to be new. 

That the defendant's method of arrange- 
ment is not identical with that of the plain- 
tiffs is obvious. Whether the simple fact of 
a difference in the relative locality of the 
elements of the combination, without any 
change of result, would evade such a pat- 
ent as this, need not be considered, for the 
proofs show that in this case, the change 
in the relative locality of the parts, made 
by the defendant, accomplishes a different and 
a better result than is produced by the plain- 
tiffs' method of arranging those parts. In 
the plaintiffs' • scuttle, because of the flare 
that is a necessary feature of the body and 
base of utensils of this character, the circum- 
ference of the upper edge of the base, when 
fitted in its location between the bottom and 
the body, must be larger than the circumfer- 
ence of the lower edge of the body. Hence, 
in order to insert the base between the bottom 
and the body, as described in the patent, the 
upper edge of the base must be notched or 
slit, and after its insertion it is fitted to the 
body by hammering. The necessary conse- 
quence is that when the parts are fitted the 
base is diminished in strength by reason of 
having been slit, and at the points whete the 
notches or slits have been made, there are 
but two thicknesses of metal instead of three. 
The defendant's method of arranging these 
parts avoids this difliculty. In the defend- 
ant's arrangement the base is not required to 
be slit in order to be fitted to its place, and, 
consequently, three thicknesses of metal are 
given at all points around the scuttle near the 
bottom. 5'rom this difference results a man- 
ifest advantage. The parts are stronger than 
in the plaintiffs' scuttle, and there is less op- 
portunity for access of moisture to the joints. 
The change of arrangement made by the 
defendant must, therefore, be held to be sub- 
stantial, and not merely colorable. The de- 
fendant's combination is accordingly a differ- 
ent combination from that employed by the 
plaintiffs, and he cannot be held to have in- 
fringed on the right claimed by the plaintiffs 
by virtue of tlie patent sued on. The bill is 
dismissed, with costs. 



HABERSHAM (JONES v.). See Case No. 7,- 
465. 

HABERSHAM (PARROT v.). See Case No. 
10,771. 

HABERSTRO (PEASLEB v.). See Case No. 
10,834. 
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Case ISTo. 6,886. 

HABRICHT T. AliEXANDER. 

[1 Woods, 413.] 1 

Circuit Court, W. D. Texas. April Term, 1867. 

COKTKACT BETWEEN ALIEN AND ClTIZEN OF RE- 
BELLIOUS States— Public Poliot. 

A contract for the purchase of cotton made 
during the late war of the Rebellion, by a sub- 
ject of the king of Norway and Sweden, domi- 
ciled in the city of New "York, with a citizen of 
the state of Texas, actually residing therein at 
the date of the contract, was void as agaii^t 
public policy and the laws of war and the 
spirit of the legislation of congress. 

Heard on demurver to petition. . 

Amos MorriU, for plaintiff. 
^O. M. Roberts and J. H. Reagan, for de- 
fendant 

DUVAL, District Judge. The petition 
shows that the plaintiff, being a subject of 
the king of Sweden and Norway, and a (dti- 
zen of that kingdom, did, on the lOtb day of 
August, 1863, while temporarily residing in 
the city and state of New York, purchase of, 
and receive a conveyance from, C. C. Alex- 
ander, then a citizen of Fannin county, state 
of Texas, of 4,825 bales of cotton, weighing 
2,313,927 pounds, for and in consideration of 
• the sum of $231,392.70, alleged to have been 
paid therefor. That afterwards the said 
Alexander fraudulently took and carried 
away from the possession of said plaintiff 
the said cotton, and converted the same to 
his own use, to the damage of plaintiff, §300,- 
000. The petition further alleges that said 
Alexander afterwards died, leaving a last 
will and testament, and prays judgment 
against the executors thereof for his damages 
aforesaid; By an amended petition, filed the 
day before this cause was called for trial, 
the plaintiff alleges that after the purchase of 
said cotton by him, the price thereof greatly 
enhanced in value, and that at the time of 
the wrongful conversion thereof by said Al- 
exander, the same was -worth one dollar per 
pound, and had not been worth less than fifty 
cents per pound since then. To this petition 
and amendment, the defendants interposed a 
general demurrer, and set forth, under the 
same, four special grounds, only two of which 
I will particularly notice. The first is, that 
the purchase of said cotton, as alleged, was 
a violation of the laws of the United States, 
and the proclamation of the president in- 
terdicting all trade and commerce between the 
citizens of the United States and of the rebel 
states and between persons residing and be- 
ing -within said rebel states, and all persons 
in the United States not native or naturalized 
citizens thereof. Second, that said contract 
and piu:chase was in violation of the public 
policy of the United States. 

An act of congress, passed July 13, 1861 
(12 Stat 257, § 5), authorized the president of 

1 [Reported by Hon. William B. Woods, .Cir- 
cuit Judge, and here reprinted by permission.] 
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the United States to prohibit all commercial 
intercourse by and between the citizens of^, 
the insurrectionary states, and the citizens-' 
of the rest of the United States, as being un- 
lawful. In pursuance of this act the presi' 
dent did, on the 16th day of August, 1801 
(12 Stat. 1262, Append.), issue his proclama- 
tion, declaring that the inhabitants of certain? 
states (Texas . therein included) -were in a 
state of insurrection against the United 
States, and that all commercial intercourse- 
between them and the inhabitants thereof, 
and the citizens of other parts of the United 
States, was unlawful, and should so remain, 
until such insurrection should cease or btr 
suppressed; and, that an goods and chattels, 
wares and merchandise, coming trom any of 
said states (without special license) should- 
be forfeited to the United States. My opin- 
ion is that under this law and proclamation,-, 
the contract in question must be regarded a& 
unlawful and void. But apart from them,, 
this would still be. my opinion upon generally 
recognized principles of international law. 

When war exists between sovereign and in^ 
dependent nations, it is now acknowledged- 
as causing, of itself, an interdiction to all- 
trade and commerce (including private con- 
tracts) between their respective citizens or' 
subjects. At' this day, tfiis seems to be a uni- 
versal principle of la-w, recognized and act- 
ed upon by aU of the great civilized powers In 
the world. It results from the nature of war 
itself, even as softened and ameliorated b/ 
the humanity and civilization of modem- 
times. No othex* branch of la-w has been so 
rapidly progressive, or has more surely marii- 
ed the advancement of the human race in civ- 
ilization and enlightenment, as that of interna-- 
^onallaw. But while this is so, no surer or more 
certain principle exists under this national 
code, than the one that all private contracts, 
made between the subjects of the two b^liger-- 
ents, are unla-wfui, . without special license 
from the proper authority. 

It, is contended, however, by the learned 
counsel for the plaintiff, that the contract set 
out in the petition was la-wful, because the- 
prohibition then existing only applied to cit- 
izens of the United States engaged in war 
against each other. And for proof of this, 
the act of congress of July 2, 1S64, (13 Stat. 
376, § 4), is relied upon. It is only by this- 
aet that the provisions and prohibitions of 
the act of July 13, 1861, are expressly declar- 
ed to apply to all persons in the United 
States, not native or naturalized citizens- 
thereof. And hence, it is argued that, until 
this last act was passed, foreigners domicil- 
iated or temporarily residing in the United 
States could lawfully trade and hold commer- 
cial intercourse with the inhabitants of ther 
insurrectionary states. To this proposition 
I cannot assent. If this were so, it seems tor 
me, that the whole policy of the restriction 
as to trade and intercourse would be defeated 
and rendered nugatory. If foreigners in 
the loyal states, prior to the 2d of July, 1864, 
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could make contracts, trade, etc., with tbe 
people of the insiirrectionary states, then the 
door was opened to vast frauds upon the na- 
tional policy. The object of the prohibition 
to commercial intercourse was, obviously, to 
deprive the rebel states of the power and 
means to carry on the war. If citizens and 
subjects of foreign coimtries, temporarily 
resident in the United States, could carry on 
this trade and intercourse, they could easily 
have become the mediums or channels 
through which thousands of citizens of the 
United States would have been glad to use 
their capital in such traflBc, and who would 
have placed means in the hands of such for- 
eigners for that purpose. It is my opinion 
that the act of congress of July 13, 1861, 
and the president's proclamation of the 16tn 
August, 1S61, were only declaratory of a well 
recognized principle of international law, 
which would have controlled and been in full 
force without them. And such, I think, was 
also the case as respects the act of July 2, 
1864. 

The plaintiff's counsel frankly stated, in 
his argument, that if the plaintifE had been 
a resident citizen of New York, he would not 
have brought this action. Now, I am una- 
ble to see upon what principle of law or pub- 
lic policy a foreigner, residing in the United 
States during the war, should have a right 
to trade and contract with the enemies of the 
government, when the same right was denied 
to citizens of the United States. A foreign- 
er, domiciliated in a country and receiving 
the protection of its flag, is subject to the 
same prohibitions and restrictions as to trade 
and intercourse with the enemies of such 
country, in time of actual war, as attached 
to her own citizens. This I believe to be a- 
well established principle of international 
law, and one that is essential to the security 
of every nation when engaged in war. That 
ja war existed here, no one will deny. It is 
true, as I believe, that the Confederacy, at- 
tempted to be formed by the rebel states, was 
pever even a de facto government. It cer- 
tainly was never recognized as such by the 
government of the United States. But it is 
equally certain that the inhabitants thereof 
were regarded as belligerents, so far as the 
actual necessities and exigencies of the war 
made it necessary. They were enemies to the 
government of the United States, as was 
held by the supreme court in the prize cases, 
and the same rules and regulations of in- 
ternational law, as regarded trade and inter- 
course with them during the existence of the 
war, prevailed and operated as if they had 
been citizens of a foreign power engaged in 
war with the United States. 

But there is another consideration which 
Induces me to think that the contract now 
declared upon was unlawful. By act of 
Slarch 3, 1863 [12 Stat, 820], passed prior to 
the date of said contract, it was provided 
that all property coming into any of the 
United States from any of the insurrection- 



ary states, through or by any other person 
than an agent duly appointed under the pro- 
visions of that act, or under a lawful clear- 
ance from the treasury department, should 
be subject to confiscation to the use of the 
government of the United States. This is 
certainly a legislative recognition on the part 
of congress that it was then unlawful for any 
person in the United States to purchase or 
trade for property in the rebel states. If 
such property was subject to confiscation, it 
must have been on the ground that it was 
illegally acquired. If the cotton, which 
formed the subject matter of the contract in 
this case, had been seized by the authorities 
of the United States it would certainly have 
been subject to confiscation under this act. 
This would not have been the case if the 
plaintifE could legally have contracted for Its 
purchase. 

In no view, which I have been able to 
take of the subject, can I see how the petition 
can be regarded as not obnoxious to this 
ground of demurrer. As my opinion on this 
point must be decisive of the whole case, so 
far as this court is concerned, I shall say 
nothing of the other special grounds of de- 
murrer, except that, in my opinion, the claim 
sued upon, and as set forth in the petition, 
should appear to have been sworn to and 
presented to the executors according to law. 
It was not such an unliquidated claim as re- 
quired the intervention of a jury to ascertain 
the amount due, as claimed under the peti- 
tion. Believing that the contract, as set 
forth by the plaintiff, and now sought to be 
enforced, was contrary to public policy and 
international law, as well as to the laws of 
the United States, I must sustain the demur- 
rer and dismiss the action. 



Case "No. 5,887. 

HACKEE. V. STEVENS et al. 

[4 McLean, 535.] i 

Circuit Court, D. Indiana. May Term, 1849. 

G-ARNiSHEE — Lib Pendens. 

1. A garnishee summoned who owes a sum of 
money, for which his note was given to the ab- 
sent or absconding debtor, creates a lien in his 
hands to the amount of the sum due, and the 
promisee can not afterwards assign such note. 

2. If an assignment of the note be made to 
an individual who had notice, it will not afifect 
the rights of the attaching creditor. 

3. This proceeding having been had in the 
state of Pennsylvania, will be regarded as a le- 
gal procedure, by the courts of the United 
States, sitting in any other state. 

4. And the attachment being still pending, and 
also the proceeding against the garnishee, will 
be good ground for a plea in abatement, if an 
action be commenced against the promiser, in 
any other state. 

[Cited in Pratt v. Burr, Case No. 11,373,] 

5. From the time the garnishee was sum- 
moned, he is amenable to the process, and lia- 



1 [Reported 
Justice.] 
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ble to pay the debt to the plaintiff in the at- 
tachment 
[Cited in Bryan v. Duncan, 19 D. C. 380.] ' 

[This was an action at law by William E. 
Hacker against Stevens and Berryhill. See 
Case No. 5,888.] 

Mr. Stevens, for plaintiff. 

Smith & Yanders, for defendants. 

OPINION OF THE COURT. This suit is 
brought on defendants' note to Hacker, 
Brother & Co., for $896.9G, wJiich note was 
assigned to the plaintiff by the payee, 18th 
of October, 1848, and was then unpaid. The 
defendants pleaded that before the assign- 
ment was made and before suit on the note 
was brought, on 2d December, 1848, Charles 
Willing commenced an action in the district 
court of Philadelphia against Alfred W. 
Hacker, Henry M. Hacker, et al., by issuing 
a summons which was duly served on de- 
fendants, and that on the 23d of December,' 
1848, the court ordered judgment to be en- 
tered for want of an affidavit of defense for 
$2,507.18, and costs. That an execution was 
issued which was returned nulla bona. That 
on the 6th of March, 1849, an attachment 
sur judgment, in the county aforesaid, and 
that the defendants should be summoned' 
as garnishees. Service was duly accepted' 
by the attorney of the defendants. Sheriff 
attached Berryhill, one of defendants, by 
copy, etc., 8th March, 1849. In answer to 
interrogatories, Berryhill stated that when 
the attachment was served; defendants owed 
Hacker, Brother & Co. ?S96.96, for .which 
amount they gave the note now sued on. 
That they received no notice of the transfer 
of said note until that day, 3d April; 1849, 
they were informed of the fact by one of the 
partners of Hacker, Brother & Co. That 
they had no other property or rights of the 
said firm in their hands. Jurisdiction of the 
Philadelphia court is averred, and that the 
suit is still pending, and that they are still 
defendants as garnishees. And they aver 
that the assignment of the note to the plain- 
tiff was not made until service of process 
upon them as- aforesaid, however the same 
may be indorsed on said note, and that iiie 
said note is the same on which they are sued 
in this action. 

The plaintifE demurs to the plea specially: 
(1) Because the plea is argumentative, and 
not an averment of facts. (2) The whole 
plea is a mere statement of evidence, to 
prove facts, and not simple, direct averment 
of facts. (3) And otherwise, the whole, tak- 
en as it stands, is insufficient in law to auash 
said writ and declaration. The plaintiff, 
joined in demurrer. On the part of the 
plaintiff it is contended that the state of In- 
diana has no laws authorizing any such pro- 
ceedings. That the attachment is not in the 
name of the plaintiff in this action, nor was 
he a party to the proceeding. And it is 
argued that an attachment only becomes a 



suit pending on service upon the party de- 
fendant. That if nothing be found on which 
to lay the attachment, there can be no lis 
pendens. A suit pending, which abates a 
subsequent suit, must be between the same 
parties. 

The facts might have been more succinctly 
averred in the plea, but we think it is not 
bad, as the facts are necessarily stated from 
which to draw the conclusion of law. A 
service on the garnishee creates a lien upon 
the debt in his hands, which makes him re- 
sponsible to the plaintiff in attachment. By 
no act of his, after such service, can he, by 
paying the note, or by assuming to pay it 
to another person, exonerate himself from 
this responsibility. If this note had been as- 
signed before the attachment was laid, no 
lien could have been raised, as the right 
would not have been in the payee; but the 
averment of the plea is, that the attachment 
was served before the assignment, and that 
fact is admitted by the demurrer. 

The plaintiff in this case appears to be one 
of the firm to whom the note was originally 
given, and the facts authorisie the presump- 
tion that the assignment was made to defeat 
the attachments If the assignee had been a 
St^angpr, the- argument of the plaintiff's coun- 
sel,.that therewas no notice of the attachment 
lien, when the note was assigned, would 
have been stronger. But even in such a 
case, we suppose that the- lien would have 
been> sustainable. The fact is admitted by 
the pleadings that the note was transferred, 
after the garnishee was summoned. The 
pendency of the suit against him, is notice 
to the holder of the paper, and any subse- 
quent attempt, by a transfer of the note, to 
avoid the garnishment, is a fraud upon the 
plaintiff in the attachment; and finding the 
note in the hands of one of the late firm, or 
one of the same name, can not, as the facts 
are now, before us, defeat the proceeding 
against the garnishee. It is immaterial 
whether there .be a similar law in Indiana, 
under which, this proceeding was had in 
Pennsylvania, ox. not It is enough to know 
that it is the law of Pennsylvania. Upon 
the whole,, the demurrer to the plea is over- 
ruled. 



Case Wo. 5,888. 

HACKER V. STEVENS et al. 

[4 McLean, 540.] i 

Circuit Court, D. Indiana. May Term, 1849. 

UujiECESSARy Plea— IxcuMBRASOE OF Recobd. 

An- unnecessary plea will, on motion, be di- 
rected to be withdrawn, as improp,erly incum- 
bering the record. 

At law- 
Mr. Stevens, for plalntifit 
Mr. Smith, for defendant 

1 [Reported by Hon, John. McLean, Circuit 
..Tusticel] 
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OPINION OF THE COURT. This action 
was brought on a promissory note given by 
defendants, to [William E.] Hacker, Brotb- 
er & Co., at Philadelphia. The defendants 
first pleaded jointly that one of them was 
gamisheed by Berryhill, a creditor of Hacker 
& Brother, against whom judgment was ob- 
tained. The case of garnishee is still pend- 
ing, and that was pleaded in abatement 
Also a single plea of Stevens was filed, set- 
ting up the same defense. Motion by plain- 
tiff to withdraw the single plea— and the 
court directed the plea to be withdrawn as 
unnecessarily incumbering the record. 

[For subsequent proceedings, see Case No. 
5,SS7.] 
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Case No. 5,889. 

HACKETT V. OTTAWA. 

[7 Reporter, 8; i 11 Chi. Leg. News, 82.] 

Circuit Court, N, D. Illinois. 1878.2 

MuNioiPAii Bonds— Validity— Notice. 

Where municipal bonds are issued without 
authority of the legislature in aid of a quasi 
public enterprise, and the recitals on the face 
of the bonds are sufficient to put a purchaser 
on inquiry, and inform him of the purpose for 
•which tliey were issued, such bonds are invalid 
in the hands of a bonS, fide purchaser for value 

[See note at end of case.] 

3 [The declaration in this ease charges that 
on the second day of August, 1869, the de- 
fendant, the city of Ottawa, a municipal cor- 
poration of this state, made and delivered to 
one W. H. W. Cushman, its one hundred and 
twenty (120) bonds or written obligations, 
for the sum of five hundred (500) dollar^ 
each, bearing date on said second day of 
August, 1869; one-third of which bonds were 
due in five (5) years, one-third in ten (10) 
years, and one-third in fifteen (15) years from 
date, with " interest at the rate of ten per 
cent. (10 per cent.) per annum, payable an- 
nually according to the tenor of certain cou- 
pons annexed to each of said bonds; the 
said coupons being for the sum of fifty dol- 
lars each. The bonds it is averred were 
alike in tenor and amount, except as to time 
of payment; and one of them is set out at 
length in the declaration, from which it ap- 
pears that each of said bonds contained a re- 
cital in the following words: "This is one of 
one himdred and twenty bonds of like 
amount and even date, herewith, numbered 
one to one hundred and twenty, respectively,, 
issued by the city of Ottawa, by virtue of the 
charter of said city, wherein it is provided 
that the city council shall have power to bor- 

1 [Reprinted from 7 Reporter, 8, by permis- 
sion.] 

2 [Reversed in 99 TT. S. 86.] 

3 [From 11 Chi. Leg. News, 82.] 



row money on the credit of the city, and ta 
issue bonds therefor, and pledge the revenue 
of the city for the payment thereof; pro- 
vided, that no sum or sums of money shall 
be borrowed at a greater interest than at ten 
per cent, per annum. Art V. Sec. 3d." "No- 
money shall be borrowed by the city coun- 
cil until the ordinance passed therefor shall 
be submitted to, and voted for, by a ma- 
jority of the voters of said city attending an 
election for that purpose. Art X. Sec, 20 ^ 
and also in accordance with a certain ordi- 
nance passed by tiie city council of said city 
on the loth day of June, 1869, entitled, 'An 
ordinance to provide for a loan for munici- 
pal purposes;' which ordinance was ratified 
by a majority of all the qualified voters of 
said city, at an election holden on the 20th 
day of July, 1869; and in conformity wifb an 
ordinance passed by the city council of said 
city on the 80th day of July, 1869, entitled 
'An ordinance to carry into effect the ordi- 
nance of June 15th, 1869,' entitled, 'An ordi- 
nance lo provide for a loan for municipal 
purposes.' " 

[The plaintiff avers that, after the issue of 
said bonds, to wit: on the first day of Au- 
gust, 1870, he became the purchaser, for a 
valuable consideration, paid by him, of 
twenty of said bonds, being from No. 41 to 
No. 61, Inclusive, which he bought in the 
usual com'se of business, and without notice 
of any defense thereto; and that he also be- 
came at said time, the pmrchaser and owner 
of eighty of the interest coupons attached to 
said bonds so purchased by him, to -wit; 
twentjr coupons maturing and payable Au- 
gust 2d, 1874; twenty coupons maturing and 
payable August 2d, 1875; twenty coupons 
maturing and payable August 2d, 1876; and 
twenty coupons matmlng and payable Au- 
gust 2d, 1877; and that he is now the holder 
and bearer thereof, whereby said defendant 
became liable to pay to said plaintiff the 
amount due on said several coupons, ac- 
cording to the tenor and effect thereof, and 
being so 'liable, said defendant imdertook 
and promised to pay the same, yet has failed 
to make such payment 

[Defendant has plead to the declaration: 
1st The general issue. 2d. A special plea 
setting forth that the ordinance referred to 
in the body of said bonds, and alleged to 
have been passed by the common council of 
said city, on the 15th day of June, 1869, en- 
titled "An ordinance to provide for a loan of 
money for municipal purposes," was in the 
words and figures following; 

["Be it ordained by the city council of Ot- 
tawa, that the mayor of the city be, and he 
is hereby authorized to borrow in the name 
of the city, at a rate of interest not exceed- 
ing ten per cent, the sum of sixty thousand 
dollars, for the use of said city, to be ex- 
pended in developing the natural advan- 
tages of the city for manufacturing pur- 
poses; and that bonds of the city be issued 
therefor, in siims of five hundred dollars 



[11 Fed. Cas. page 145] 



(Case No. 5,889) HACKETT 



each, with interest payable annually. Said 
bonds to be payable, one-third in five years, 
one-third in ten years, and one-third in fif- 
teen years after the date thereof. Provid- 
ed, that no application shall be made of the 
proceeds of said bonds, except for the pur- 
jjiose aforesaid, and in pTursuance of an ordi- 
nance to be passfed for that purpose, by the 
city council, nor until the faithful applica- 
tion of the proceeds of such bonds to the pur- 
pose aforesaid, shall be fully secured to the 
city." 

[The ordinance also contained further pro- 
visions in regard to the mode in which it 
should be submitted to a vote of the voters 
of the city, which it is not necessary to re- 
cite at length. The plea also avers that the 
ordinance referred to in said bonds, purport- 
ing to have been passed by said city council, 
on the 30th day of July. 1S69, entitled "An 
ordinance to carry into effect the ordinance 
of June 15, 1869, entitled 'An ordinance to 
provide for a loan for mimicipal purposes,' " 
was in the following words: 

["Whereas, by an ordinance passed by the 
city council on the loth day of June, 1869, 
it was provided that the mayor of the city 
should be authorized to borrow, in the name 
of the city, sixty thousand dollars, to be 
expended in developing the natm'al advaur 
tages of the city for manufacturing pur- 
poses, and to issue the bonds of the city 
therefor; and whereas, it was provided by 
said ordinance that the same should be sub- 
mitted to the voters of the city, to be voted 
for or against at an election to be holden for 
that purpose, on the 20th day of July, 1869; 
and whereas, at said election the said or-- 
dinance was ratified by the voters of the city, 
by a majority of 823 votes, being a majority 
of the legal voters of the city. Kow, there- 
fore, be it ordained by the city council of 
the city of Ottawa, that the bonds of the 
city, for the sum of sixty thousand dollars, 
be issued by 'the mayor, in accordance with 
the terms and conditions of said ordinance 
of June 15, 1869, and that he deliver the 
same to William H. W. Cushman, to be used 
by him in developing the natural resources 
of the surroundings of the city, and that the 
said Cushman is authorized and directed to 
expend the same in the improvement of the 
water power upon the Illinois and Fox rivers, 
within the city, and in the immediate vicin- 
ity thereof, under the franchises and powers 
which have been gi-anted for that purpose by 
the legislature of the state, or which may 
hereafter be granted for that purpose, in the 
manner-which, in his judgment, shall best se- 
cure the practical and permanent use of 
said Tvater power in the city and its "imme- 
diate vicinity, provided that said Cushman 
shall execute and deliver to the mayor an 
agreement from him to the city of Ottawa, 
that he wiU, without unreasonable or un- 
necessary delay, cause a good, substantial 
and suflBcient dam to be constructed across 
the Illinois river, above the city, to bring 
llFED.CAS. — 10 



into use all the available water power of said 
river at Ottawa, and will construct suflScient 
head and tail races to make such water pow- 
er available, said races- to be constructed 
and continued to the Fox river, below the 
aqueduct and above the island in Fox river, 
as fast as the same may be required for actual 
use, and as fast as water power can be leased 
at fair and reasonable rates, and be brought 
into actual operation, and that he will also 
erect a good, substantial and sufficient dam 
across Fox river, so as to make available the 
water power of both rivers, a.t Ottawa, as 
soon as the additional water power created 
by such dam across Fox river can be brought 
into actual use by being leased at reasonable 
and fair rates, so as to have all the avail- 
able water power of both rivers at Ottawa, 
ready for use as rapidly as called for. And 
provided, also, that said Cushman shall bind 
himself, that if said work is not constructed 
as aforesaid, that he will return said bonds 
to the city, or the value of the same, and 
save it harniless from all loss on account of 
the same, or on account of interest accruing 
th^eon; and in case said work shall not be 
completed by said Cushman, then to return 
a pro rata share of said bonds in the propor- 
tion that the cost of the work constructed 
shall bear to the part of the work not con- 
structed, provided that at least one of the 
dams above mentioned with the races neces- 
sary to make the water power thereby creat- 
ed available for practical use, shall be com- 
pleted, or the whole of said bonds shall be 
returned to the city by said Cushman. The 
intent of this ordinance being to secure the 
improvement and development of said water 
power in this city by appropriating the loan 
obtained under the ordinance aforesaid for 
that purpose, or pro rata, so far as said 
water power shall be made available for 
practical use." , 

[The plea also avers that the "franchises 
and powers," referred to in the ordinance 
of July 30, 1869, were certain powers and 
franchises granted by the legislature of this 
state to said W. H. W. Cushman and his 
associates, by an act approved Feb"'y 15, 
1851, entitled, "An act to incorporate the Ot- 
tawa Manufacturing Company," and that on 
the 16tti day of Feb'y, 1865, an act was 
passed amending said act, by all which leg- 
islation said Ottawa Manufacturing Com- 
pany was made a private corporation, with 
power to build and maintain dams across the 
Illinois and Fox rivers, and to lease the 
water power so created. The plea then 
avers that the matters set forth in said or- 
dinances show the only object and purpose 
for which said city had no authority to is- 
sue bonds for said purpose. The second spe- 
cial plea sets up the same matter, and avers 
that Cushman has not constructed certain 
dams, nor made available the water power 
of said rivers at Ottawa, "and that he hath 
not performed any of the covenants men- 
tioned in said ordinances, of all which plain- 
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tiff had notice. To these special pleas plain- 
tiff has demurrei'.] ■* 

BLODGEXr, District Judge, (after stating 
the facts). The only question raised by the 
demurrer is, whether the city had power to 
issue tlie honds in question, and whether 
sufficient appears upon the face of the bonds 
to put the plaintiff upon notice of the pvu:- 
pose for Avhich the bonds were issued. It 
is conceded that no special authority was 
ever given by the legislature to the city to 
make this donation to Cushman or the Otta- 
wa Manufacturing Company. The manu- 
facturing company was a purely private cor- 
poration, with no public duties or obligations 
imposed upon it by its charter or any gen- 
eral law. The power given the city council, 
by the charter, to "borrow money on the cred- 
it of the city and issue bonds therefor," is 
given in connection with the general grant 
of powers to the city council, and must, im- 
doubtedly, be construed as a grant to borrow 
money, and issue bonds only for the purpose 
of carrying out some of the pinrposes for 
which the city corporation is created. Arti' 
cle 9, of the constitution of 1848, in force at 
the time these bonds were issued, clothed 
municipal corporations with power to levy 
and collect taxes for corporate purposes. 
The courts of this state have gone to their 
extreme tether in sustaining issues of munic- 
ipal bonds for corporate purposes, when spe^ 
cial authority has been delegated by the leg- 
islature, to the corporation, to aid or foster 
such purpose. Of this class are the dona- 
tions and subscriptions authorized to be made 
by municipalities, to aid in the construction 
of railroads, bridges, etc., and, more notably, 
a class of bonds which were issued by towns, 
cities, and counties, to pay bounties to per- 
sons who should enlist in the aimy during the 
late war, of which Taylor v. Thompson, 42 
111. 9, is a leading case. Rogers v, Bvurling- 
ton, 3 Wall. [70 U. S.] 055; and Mitchell v. 
Same, 4 "Wall. [71 U. S.] 270, are to the same 
effect But in all these cases there was 
found by the court to be an express legis- 
lative authority for the corporation to do 
what it had assumed to do; the principle run- 
ning through all the cases where these bonds 
have been sustained being that the legisla- 
ture had made the object for which the debt 
was created a "corporate pui-pose," within the 
meaning of the constitution; but I find no 
case going so far as to uphold an issue of 
bonds by a municipality in aid of even a 
quasi public enterprise in the hands of a cor- 
poration or individuals, unless there was an 
express or necessarily implied delegation of 
authority to issue such bonds, or levy a tax. 
The charter of the defendant city clothes its 
common council with various powers and 
duties, such as maintaining and improving 

4 [From 11 Chi. Leg. News, 82,] 



streets and alleys, building school-houses and 
maintaining schools, to provide for lighting 
the streets of the city, to establish hospitals, 
and adopt sanitary measures, adopt a sys- 
tem of sewerage, to sustain a police, etc. 
These are all corporate purposes. That is, 
tlie corporation was created to accomplish 
these purposes, and I do not intend to be un- 
derstood as saying that the legislature might 
not have delegated to this city council the 
right to make a donation to Mr, Cushman 
or the manufact^iring company, in its enter- 
prise of developing the water-power of the 
Fox and Illinois rivers, because that question 
is not now before me. But it is admitted 
that no such express delegation of power was 
made; I am, therefore, of opinion that there 
was no power in the city council to issue the 
bonds. It is contended, however, that inas- 
much as the city council is empowered "to 
borrow money on the credit of the city and 
issue bonds therefor," these bonds are there- 
fore valid in the hands of a bona fide holder 
who has purchased them for value on the 
market. This position might be correct if 
the recitals on the face of the bonds did not 
fully inform any purchaser of the object for 
which the bonds were issued. The bonds on 
their face state that tliey are issued in pursu- 
ance of the clauses in the charter authorizing 
the city to borrow money and issue bonds, 
and of two ordinances described by title and 
date. These ordinances state specifically the 
object to which the bonds were to be applied, 
and put the purchaser upon inquiry as to 
whether such was a corporate purpose or not 
If the corporation is bound by the recitals in 
its bond, certainly the purchaser is also; 
and this plaintiff, in my opinion, had ample 
notice that these bonds were not issued to car- 
ry out any of the express or implied powers 
granted to this corporation. Demm'rer over- 
ruled. 

[NOTE. On appeal to the supreme court the 
judgment was reversed, and the demurrer sus- 
tained, in an opinion by Mr. Justice Harlan, 
who said that money borrowed by the city, and 
expended in developing its natural resources for 
manufacturing purposes, seemed to be within 
the provision of the constitution permitting the 
borrowing of money 'to promote the general 
prosperity and welfare of the municipality." 
"Where bonds are duly issued under the cor- 
porate seal of the city and state, that the or- 
dinances under which they were issued were 
ones "providing for a loan for municipal pur- 
poses," the city is estopped, as against a bona 
fide holder for value, to say that the ordinances 
appropriated the money to other purposes, and 
the bonds were therefore void. 99 U. S. 8G.] 
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Case No. 5,890. 

HADDBN et al. t. HOYT. 

[2 Hunt, Mer- Mag. 269.] 

Circuit Court, S. D. New York. Jan. 23, 1840. 

Customs Duties— Classification — Brussels asd 
Wilton Rugs. 
[Brussels and Wilton rugs, composed of linen 
And worsted, without any wool, were not duti- 
able under the act of 1832 (4 Stat 5S3), as 
<;arpets or carpeting,- or as manufactures of 
wool, but were subject to a duty of 15 per 
«ent., as a manufacture of which flax is a 
component part.] 

The plaintiffs pDavid Hadden and others] 
Jiad, during 1838 and 1839, imported various 
parcels of Brussels and Wilton rugs. The 
defendant, collector of the customs at New 
York, had exacted duties upon these importa- 
tions at the rate of 50 per cent, ad valorem, 
its manufactures of wool. Tlie plaintiffs in- 
sisted that they were an article not enumer- 
ated in the act of 1816 (3 Story's Laws, 1587 
L3 Stat 310]), and therefore by it charged 
witli 15 per cent ad valorem, and so, imder 
the act of 1832 (4 Story's Laws, 2322 [4 Stat 
583]), rendered free. Tlie defendant contend- 
ed that they were subject to duty as a manu- 
facture of wool, or as carpets or carpeting, 
under the act of 1832. The plaintiffs proved 
the payment of the duties under protest 
Against the rate exacted, and that the articles 
•were rugs, composed of linen and worstedj 
without any wool. It appeared that the arti- 
xjle was usually manufactured by carpet 
manufacturers, although in some instances 
by manufacturers of this article only; that it 
was made in the same manner as carpets, 
^nly the patterns were different, having a 
border all around the piece laid out for a sin- 
gle rug; that in the piece they were all 
woven with selvages between every length 
.of a rug, which selvages had not the raised 
figure or filling, and were so left to separate 
the pieces, and sometimes to have a fringe 
.sewed on; that a piece woven for rugs would 
not serve for a carpet, both by reason of the 
■figure and the selvages; that, in the trade, 
Tugs were not known as carpets or carpeting, 
but bore a distinct name, and had a particu- 
lar use; that, in trade, carpets were pieces 
•of carpeting woven so as to form a pattern 
for a room or space of given dimensions, 
:Sometimes made up by sewing, sometimes 
woven in its shape; carpeting was the doth 
woven for carpets in the piece, and to be 
made into carpets of any size. The witnesses 
tStated that, under an order for carpets or 
^carpeting, they would not expect, accept, or 
furnish rugs, nor vice versa; that carpets 
were sometimes cut in pieces, and had 
fringes sewed around, when they were sold, 
jind called rugs, but they were not imported 
in this manner. 

The district attorney conceded that upon 
-the evidence the jury must find that the 
.articles in question were not carpets or car- 
peting, nor chargeable with duty as a manu- 



facture of wool. But he insisted that they 
were a manufacture of which flax was a com- 
ponent part, and so liable under the act of 
1824 (3 StoiT's Laws, 1943 [4 Stat 25]), to a 
duty of 20 per cent ad valorem, reduced by 
the second section of the act of 1832 to 15 
per cent ad valorem. 

D. Lord, Jr., for plaintiffs. B. F. Butler, 
Dist Atty., for defendant 

THE COURT (BETTS, District Judge) 
was of this opinion, and so charged the jury. 
Verdict for the plaintiffs, §1,436.64. 



Case No. 5,891. 

HADDEN V. HOYT. 

[2 Hunt, Mer. Mag. 343.] 

Circuit Court, S. D. New York. Jan. 24, 1840. 

Customs Duties Acts — Rule op Construction. 

This was an action [by David Hadden 
against Jesse Hoyt] to recover the excess of 
duties on knit shirts and drawers. The evi- 
dence was similar to that of the case of Hall 
V. Hoji; [Case No. 5,934]. But in the present 
case the defendant introduced the former col- 
lector of New York, who gave evidence that 
from the act of 1828 [4 Stat 270] to that of 
1832 [4 Stat 583] the articles in question had, 
in pursuance of orders from the treasury, 
been charged with the duty on clothing ready 
made, and not with the duty on hosiery. 

B. F. Butler, for defendant, insisted that 
the court should charge, upon this new evi- 
dence, that the .act of congress of 1832 must 
in judgment of law be deemed to have refer- 
ence to the then existing practice of the treas- 
ury department and its circulars to collectors, 
and that therefore, in this construction of the 
law, the articles were to be deemed as falling 
under the term "ready-made clothing," and 
not under the term "hosiery." 

D. Lord, Jr., for plaintiff, insisted that the 
words in the law must be construed as they 
would be understood in their common or com- 
mercial use; and not in any peculiar sense or 
use, practised by the treasury, and as si;ch 
known to congress. That the law was made 
to govern not the members of congress, but 
dealers in the articles to whom the law was 
most addressed, and whose understanding of 
its terms should control. 

THE COURT CBBTTS, District Judge) ex- 
pressed doubt upon the question; and with 
the assent of the parties pro forma, charged 
that the jury were to be governed by the usu- 
al and well-known name of the article, and 
meaning of the words of the law, as under- 
stood generally in commerce at tbe date of 
the act. 

A verdict was rendered for $2,400, and the 
cause was carried up, by a writ of error,- to 
the supreme court of the United States.., [Case 
unreported.] ' "'J .,r 
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Case No, 5,893. 

HADE V. BROTHERTON. 

[3 Cranch, 0. O. 594.] i 

Circuit Court, District of Columbia. May 
Term, 1829. 

Plea of Nul Tiel Record— Tkassokipt of Jus- 
tice OP THE Peace — Certifj cation 
UXDER Act of Congress. 

Upon the plea of nul tiel record, a transcript 
of the record of a justice of the peace in Penn- 
sylvania, certified by him to the county court, 
and certified by the prothonotary and the pre- 
siding judge of that court, according to the act 
of congress, is evidence of the judgment, al- 
though that transcript consists of short docket- 
entries. 

Debt, upon the judgment of a justice of 
the peace in Pennsylvania, entered of record 
in the court of common pleas of county, 

in Pennsylvania. The record of the court of 
common pleas was certified by the prothon- 
otary and the presiding judge, according to 
the act of congress j and it stated a transcript 
of a judgment rendered by a justice of the 
peace, for §78.62^, and 37% cents costs, cer- 
tified to the court .by the justice of the peace. 
That transoript consisted of short docket- 
entries only, stating a summons, and judg- 
ment by default, upon a note and open ac- 
count. 

Mr. Marbury and Mr. Tm'ner, for de- 
fendant, contended that it was no record of 
a judicial proceeding. It contained no dec- 
laration, no plea, and no issue. 

Mr. Hall, for plaintiff. 

THE COURT (MORSEIiL, Circuit Judge, 
contra) was of opinion, upon the plea of nul 
tiel record, that it was such, a record as is 
stated in the declaration. 

MOESELL, Circuit Judge, thought it could 
not be considered as a record, because not 
made out in full form of a technical record. 
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Case Wo. 5,893. 

HADEN V. PERRY. 

[1 Craneh, C. C. 285.] i 

Circuit Court, District of Columbia. March 
Term, 1806. 

Confession op Judgment— Return op Writ. 

Judgment cannot be confessed before the re- 
turn term of the writ. 

The defendant was arrested on a writ re- 
turnable to the next term. 
Mr. Taylor, for defendant, moved for a 

1 [Reported by Hon. "William Craneh, Chief 
Judge.] 



habeas corpus, to bring up the defendant to 
confess judgment at this term, and cited the 
act of assembly of Virginia of 19th Decem- 
ber, 1792 (page 113, § 43), that a confession 
of judgment is equal to a release of errors. 

But THE COURT overruled the motion. 
See McNeil v. Cannon [Case No. 8,913], Jime 
term, 1803, and Smith v. McCue or Askew v. 
Smith [Id. 588], March adjourned term, 1804, 
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Case KTo. 5,894. 

In re HADLEY. 

[12 N. B, R. 366.] 1 

District Court, E. D. Michigan. 1875. 

Bankruptcy— Petition for Adjudication— Val* 
UB OF Debts of Petitioners — Stoppage OF" 
Payment of CommeuciaI/ Paper — Preferescb 
— Affidavit bt Attorney — "Warrant op Ar- 
rest. 

1. In computing the number of creditors who- 
must join in a petition for adjudication, credit- 
ors whose respective debts do not esceed two 
hundred and fifty dollars, are not to be reckoned? 
but in computing the amount or value of credit- 
ors all should be included. The aggregate of 
petitioners' debts must be equal to one-third of 
all the debts, irrespective of the amount, prov- 
able against the estate. 

[Cited in Re Bergeron, Case No. 1,342; Re- 
Currier, Id. 3,492. Followed in Re Wood- 
ford, Id. 17,972; Re Broich, Id. 1.921. 
Cited in Re McAdam. Id. 8,654; Re Lloyd,- 
Id. 8,429; Roche v. Fos, Id. 11,974.] 

2. The nature of petitioners' debts should be 
so far stated in the petition that the court may 
see they are provable against the estate. 

3. The depositions in proof of debt are in* 
tended to support the allegations of the petitiour 
not to supply defects in them. 

4. The forms prescribed by the supreme court- 
should be followed as closely as the circum- 
stances will permit. 

5. Under the amendment of 1874 [18 Stat. 
178], the general allegation that the debtor "be' 
ing a merchant and trader, fraudulently stopped 
payment" is sufficient, without alleging that 
the stoppage was of commercial . paper. The- 
clause was intended to cover the fraudulent 
stoppage of the payment of debts generally. 

6. "Where a fraudulent stoppage of payment" 
of commercial paper is alleged, the pleader may 
aver a general stoppage of payment without de- 
scribing any paper, or he may aver the non-pay- 
ment of a particular piece of paper, describing" 
it, and rely upon it as prima facie evidence of a 
general stoppage. 

7. "Where a preference is alleged it is not nec- 
essary to state that such preference was in- 
fraud of the bankrupt act [of 1867; 14 Stat, 
517]. but the name of the person preferred 
should be set forth. 

8. "Where a petition is verified by an attorney,- 
the non-residence of his principal should be al- 
leged directly and not by way of recital. 

9. The allegations in the deposition in proof 
of the act of bankruptcy should be made upon 
the personal knowledge of the deponent and 
should make out a prima facie case. Such alle-' 

1 [Reprinted by permission.] 
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gations should be made by separate deposition 
and not in tiie petition itself. 
[Cited in Es parte Lane, 6 Fed. 39.] 

10. Facts relied noon to justify a warrant of 
arrest and seizure should not be set forth in the 
creditors' petition. 

On exceptions to creditors' petition. The 
several grounds of exception' are stated in 
the opinion of the court 

J. G. Dickinson, for debtor. 
W. S. Edwards, for creditors. 

BROWN, District Judge. I shall proceed 
to dispose of the several exceptions in the or- 
der in which they are taken. 

First That it does not appear by the peti- 
tion that the requisite number of creditors 
have joined. The allegation in the petition 
is that the petitioners "constitute one-fourth 
In number of the creditors of the said Joseph 
F. Hadley, and that said above-mentioned- 
indebtedness amounts to at least one-third 
of the debts provable against the said debtor, 
under the bankrupt act and the amendment 
thereto." Immediately following this, how- 
ever, is the fuiiher allegation "that the In- 
debtedness of the said Hadley, as shown by 
his books, and from statements made by 
him, amounts to upwards of fourteen thou- 
sand three hundred dollars." The aggre- 
gate of debts set forth in the petition is four 
thousand seven hundred and fifty-three dol- 
lars and sixty-three cents, which is one-third 
of fourteen thousand two hundred and sixty 
dollars and eighty-nine cents. There is no 
statement as to the number of persons to 
whom the indebtedness of Hadley is owing, 
and the general allegation that the petition- 
ers, constitute pne-fourth in number must be 
presumed to be true, and is sufficient; but 
by a comparison of the figures above given 
it appears that the aggregate of their der 
mands does not equal one-third of the in- 
debtedness as set forth in the petition. It 
was suggested upon the argument that much 
of this Indebtedness consists of" debts of less 
than two hundred and fifty dollars in 
amount, and that the aggregate of petition- 
ers' claims, being so nearly, one-third of the 
entire amount, the court might presume 
there w.ere enough debts below two hun- 
dred and fifty dollars which should be ex- 
cluded to make the petitioners' one-third ^n 
amount This argument Is based upon the 
theory that in computing both the number 
and the amount of creditors, only those 
whose respective debts exceed two hundred 
and fifty dollars shall be reckoned. I am 
awarp that such was the ruling of the 
learned judge of the Southern district of 
New York in Re Hymes [Case No. 6,986J. 
It was held in this case that where the peti- 
tion was filed on behalf of creditors holding 
provable debts exceeding the sum of two 
hundred and fifty dollars, to ascertain wheth- 
er the amount of provable debts held by 
them Is equal to one-third .in : amount, only 



the provable debts of creditors which ex- 
ceed two hundred and fifty dollars must be 
reckoijed, and the requirement of the stat- 
ute is satisfied If the debts due to such peti- 
tioning creditors equal one-third of the 
provable debts due to creditors holding 
provable debts exceeding the sum of two 
hundred and fifty dollars, and that It was 
not necessary that the amount of debts of 
the petitioning creditors should be equal to 
one-third of all the provable debts. I was 
much struck with the force of the reasoning 
of the learned judge upon this question, but 
upon more mature consideration I find my- 
self unable to concur in his opinion. I think 
a comparison of the several provisions of sec- 
tion 39, as amended in 1874, indicates the de- 
sign of congress to exclude the smaller cred- 
itors only in estimating the one-fourth in' 
number by personal enumeration, and that 
in computing the amount the aggregate of 
their debts must be equal to one-third of all 
the debts. Irrespective of amount provable 
against the estate. In mentioning the pro- 
portion of creditors who must join in insti- 
tuting or compromising proceedings in bank- 
ruptcy, the word ■ "number" is constantly 
used In contra-distlnction to "amount" For 
example, in speaking of cases commenced 
since December, 1873, the same section pro- 
vided that "if such allegation as to the 
number or amount of petitioning creditors be 
denied by the debtor," the court shall require 
him to file forthwith a full list of his cred- 
itors, and- ascertain whether "one-fourth in 
number and one-third in amount" have peti- 
tioned; but If the debtor "shall admit in 
writing that the requisite number and 
amount of creditors have petitioned," the 
court shall so adjudge, "and if it shall ap- 
pear that such number and amount have not 
so petitioned," the "court shall grant time 
within which others may join;" and If at 
the expiration of the time so limited the 
number and amount shall comply with the 
requirements of this section, "the matter 
may proceed, but if such number and 
amount shall not answer the requirements 
of the section the proceedings shall be dis- 
missed." Near the close of the section fol- 
lows the provision in question. "In com- 
puting the number of creditors^ as aforesaid, 
who shall join in such petition, creditors 
whose respective debts do not exceed two 
hundred and fifty dollars shall not be reck- 
oned." If congress had designed to exclude 
the smaller creditors In computing the 
amount who should join, It seems very singu- 
lar they should not have used the language 
"In computing the number and amount of 
creditors," Instead of using merely the word 
"number," since the distinction between 
"number" and "amount" is constantly kept 
In view In the prior clauses of the section. 
The same distinction Is preserved in the lan- 
guage of section 40, which provides that "if 
the court shall be satisfied that the require- 
ment of section 39, as to the number and 
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amount of petitioning creditors, has been 
complied with," or if creditors "sufficient in 
number and amount shall sign such petition, 
so as to make a total of one-fourth in num- 
ber and one-third in amount of the provable 
debts, as provided in said section, the court 
shall so adjudge." Additional support is 
found for this view in the language of sec- 
tion 41, with respect to the discontinuance of 
bankruptcy proceedings, which may be en- 
tered upon the assent, in writing, of the 
debtor, "and not less than one-half of his 
creditors in number and amount" Section 
43 also provides for a supersedeas of pro- 
ceedings in bankruptcy by a resolution of 
three-fourths in value of the creditors, and 
further provides that "such resolution shall, 
to be operative, have been passed by a ma- 
jority in number and three-fourths in value, 
and shall be confirmed by two-thirds in num- 
ber and one-half in value, and in calculating 
the majority for the purposes of a composi- 
tion, under this section, creditors whose 
debts amount to sums not exceeding fifty 
dollars shall be reckoned in the majority in 
value but not in the majority in number." 
By this clause congress clearly indicated Its 
intention that, in determining whether a 
composition should be effected by a ma- 
jority in value of all the creditors, even the 
smallest in value must be reckoned, but only 
those whose debts exceed fifty dollars should 
be reckoned in determining the majority in 
number. I do not see how the court can 
assume in this case that any of the creditors 
making up the sum of fourteen thousand 
three hundred dollars hold claims of less 
than two hundred and fifty dollars, but even 
if it could do so it would not change the re- 
sult upon my view of the construction of this 
section. 

Second. That it Is not stated in said peti- 
tion what is the nature of the debts set forth 
therein. The allegation of the petition Is 
that the demands "each exceed the amount 
of two hundred and fifty dollars, and the 
nature of yom: petitioners* demands are as 
follows: Accounts." Here follows the 
name of each creditor and the amounts. No 
detailed statement of the petitioners' demand 
is necessary in a creditor's petition, but 
form No. 54 seems to contemplate that it 
should be so far stated that the court may 
see that it is a provable debt. It was ar- 
gued that the court had a right to look at 
the deposition in proof of the debt and to 
consider it as a part of the petition for that 
purpose. This court, however, held in the 
Case of McKibben [Case No. 8,859], that 
the petition should be a complete pleading 
in itself, and should contain all the requisites 
necessary to make out a case, and that the 
depositions were intended to support the alle- 
gations in the petition, and not supply de- 
fects in them. General order 32 provides 
that the "several forms specified in the 
schedules * * * shall be observed and 
used with such alterations as may be neces- 



sary to suit the circumstances of any partic- 
ular case." I think these forms should be 
followed wherever it is practicable to do so, 
and should be complied with as closely aa 
the circumstances of the case will admit of. 
And this, I believe, has been the rule adopted 
in most of the districts. See Hunt v. Pooke 
[Case No. 6,896]. 

Third. That the first act of bankruptcy 
charged is insufficient, in that it alleges only 
that the debtor, "being a merchant and 
trader, fraudulently stopped payment," with- 
out alleging that he stopped payment of his 
commercial paper. The clause upon which 
this section is based, as originally enacted, 
read as follows: "Who being a banker, mer- 
chant, or trader, has fraudulently stopped or„ 
suspended, and not resumed payment of his 
commercial paper, within a period of four- 
teen days." So many different interpreta- 
tions were given to this section that in 1870 
[16 Stat 276], it was amended so as to read, 
"who, being a banker, broker, merchant 
trader, manufacturer, or miner, has fraudu- 
lently stopped payment, or who has stopped 
or suspended, and not resumed payment of 
his commercial paper, within a period of 
fourteen days." In Case of Hercules aiut. 
Life Ins. Soc. [Case No. 6,402], it was held 
by Judge Blatchford: (1) If the debtor' 
were a banker, broker, merchant trader, 
manufacturer, or miner, he might be put 
into bankruptcy for the fraudulent stoppage 
of the payment of his debts generally, wheth- 
er such debts were commercial paper or not 
(2) That the latter clause, "who has stopped 
or suspended and not resumed payment of 
his commercial paper within a period of 
fourteen days," applied to all persons wheth- 
er of the classes enumerated or not. I en- 
tertain very grave doubts whether this con- 
struction was correct but whatever conflict 
of opinion may have existed with reference 
to the clause as it then stood, I think the ^ 
last amendment to the section in 1874 has 
removed the difficulties. It now reads, "who 
being a bank, banker, broker, merchant 
trader, manufacturer, or miner, has fraudu- 
lently stopped payment or who, being a 
bank, banker, broker, merchant trader, 
manufacturer, or miner, has stopped or sus- 
pended, and not resumed payment within a 
period of forty days, of his commercial 
paper." I think that congress intended to 
provide by this that any person who has 
fraudulently stbpped payment of his debts 
generally may be adjudicated a bankrupt. 
"What would constitute a stoppage of pay- 
ment is usually easy to determine. The clos- 
ing of the doors of a banking-house, a gen- 
eral assignment for the benefit of creditors, 
or any other act which, in common parlance, 
Is termed a "failure," would be evidence of 
such stoppage; whether it would be fraudu- 
lent or not would depend upon the circum- 
stances of each case. I think this allegation 
sufficient 

Fourth. That although the second act 
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charges tliat tlie debtor, being a merchant 
and trader, fraudulently stopped payment of 
his commercial paper mthin a period of forty 
days, to wit, a certain draft, it -does not ap- 
pear that tliere was any fraud in the stop- 
page of payment, nor that the paper was ac- 
tually the commercial paper of the said Had- 
ley, and made by him in his character of 
merchant or trader, nor that it was ever pre- 
sented for payment, and that payment was 
ever demanded. The petition charges that 
"at Holly, in said district, on the 25th of 
March, 1S75, the said Hadley, being a mer- 
chant and Ixader, has fraudulently stopped 
payment of his commercial paper within a 
period of forty days, to wit: a draft drawn 
by Watrous, Boyden & Co., for the amount 
of one hundred and thirty dollars, due and 
payable on or about the 25th of March, 1875, 
and duly accepted by the said Hadley, said 
draft still remaining unpaid." 1 think this 
allegation sufiBcient It is substantially a 
compliance with the forms. It is not neces- 
sary that the facts constituting the fraud 
should be set forth in the allegation of the 
act of bankruptcy, although it must appear 
in the deposition in proof of the act So, 
the allegation that it was the commercial 
paper of Hadley, and made by him as a 
merchant, need not be averred except in gen- 
eral language, although these facts should be 
made to appear by deposition. The allega- 
tion of stoppage may be made in two forms: 
The pleader may set up a general stoppage of 
payment without describing any paper, or he 
may aver the stoppage of a particular piece 
of commercial paper, and rely upon it as 
prima facie evidence of a general stoppage. 
McLean v. Brown [Case No. 8,880]; In re 
Hercules Mut Life Ins. Soc. [supra]; In re 
McNaughton [Case No. 8,912]; In re Wilson 
[Id. 17,780]. In the latter case he must de- 
scribe the paper sufficiently to identify it. 
In re Randall [Id. 11,551]. Although this al- 
legation does not give the date of the draft 
in question, still I think it sufficiently de- 
scribes it to identify it, and is sufficient to 
prevent the party from being misled. 

Fifth. That although the thh:d act charged 
sets up a payment by way of preference, it 
is not stated or charged that such payment 
or preference was In fraud of the provisions 
of the bankrupt act or the amendments there- 
to. I .do not think that such allegation is 
necessary. The act does not provide in ex- 
press terms for it, nor do the forms seem to 
contemplate the insertion of any such allega- 
tion. I think, however, the count is defect- 
ive in not stating the name of the person who 
was intended to be preferred by the payment 
of the money in question. This the form 
contemplates, an'd I think good pleading re- 
quires. 

Sixth. That the petition is not properly ver- 
ified. Objection is made that it is verified by 
an attorney of the petitioners instead of the 
petitioners themselves. The amendments of 
1874 provide, however, that "if any of the 
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said first five signers shall not reside in the 
district, the petition may be verified by the 
oath of the attorney or agent of the signers." 
But it does not appear in the verification that 
the first four signers, for whom the attorney 
signs the petition, are not residents of the 
district, and no authority appears for the 
signatures of the attorney. It is true that in 
the introductory portion of the petition the 
first four signers are described as of the cities 
of Kochester and Utica, in the state of New 
York, but I do not think that such descrip- 
tion can be regarded as direct affirmation of 
the fact. The fifth signer is the firm of Hitch- 
cock, Esselstyn & Co., of Detroit. The sixth 
signer is Isaac Sloman, of Rochester, and the 
seventh signer is the firm of Swartout, Ack- 
erman & Co., of Syracuse, New Xork. The 
petition is verified by one of the firm of 
Hitchcock, Esselstyn & Co., in person, and 
by Mr. Edwards, who purports to sign for 
the first four petitioners, but I think the veri- 
fication is fatally defective in failing to aver 
that they are non-residents of the district. 

Further objection is made that the allega- 
tions in the petition are not supported by the 
depositions. The first deposition is that of 
William S. Edwards, who swears generally 
to the several acts of bankruptcy contained 
in the petition, but only upon information 
and belief. I think that a deposition in proof 
of an act of bankruptcy should be made upon 
the personal knowledge of the deponent. I 
would not say here that every fact contained 
in the deposition should be made upon per- 
sonal knowledge; but if any fact whatever 
is stated upon information and belief it 
should be made with such particularity and 
detail that the court may see from whom the 
information was derived, the circumstances 
imder which it is acquired, and the weight 
that should be attached to it In the deposi- 
tion in question, .however, not only are all 
the facts stated upon information and belief, 
but they are stated in the most general terms, 
not specifying how, from whom, when and 
where the Information was derived; and, in 
fact, it is substantially a rehearsal of the 
allegations in the petition. No weight what- 
ever can be attached to it The other deposi- 
tion is that of Cornelius J*. Reilly, who swears 
that on the 21st of May he visited Holly for 
the purpose of investigating Hadley's affairs; 
that he saw and conversed with him; that 
in his conversation Hadley stated that about 
one month previously he had taken an in- 
ventory of his stock, which showed his assets 
to be about eleven thousand dollars, and his 
liabilities about thirteen thousand dollars; 
that that was his .present condition, except 
that he had sold about one thousand dollars 
worth of goods. To deponent's question as 
to what had been done with the money real- 
ized from the sale of these goods, he replied 
•that he had paid the Merchants' National 
Bank about five hundred or six hundred dol- 
lars, and that the president of the bank was 
a relative of his. There is nothing in this depo- 
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sition to support any of the acts of bankrupt- 
cy charged, except possibly the preference to 
this bank. There is nothing to indicate a gener- 
al stoppage of payment, or even the non-pay- 
ment of the draft in question, much less that 
such non-payment was fraudulent in its char- 
acter. Although I do not think it necessary 
that the petitioners should anticipate any de- 
fense in their depositions or make out any- 
thing more than a prima facie case, still 
there must be enough to justify the court in 
putting the party upon his trial. There are, 
it is true, certain facts recited in the petition 
itself, following the several allegations of 
bankruptcy, but the form seems to require 
that such allegations should be contained in 
a separate deposition, and the practice has 
been uniform in that regai-d. It follows f I'om 
this that the order to show cause must be 
vacated, with which, of course, will follow 
the warrant of arrest and seizure. 

The facts set forth in the petition as above 
stated were relied upon in part to justify the 
issuing of a provisional warrant. This court 
held in Case of McKibben [Case No. 8,859], 
that the prayer for a warrant of arrest might 
be incorporated in the petition, and that, if 
sufficient grounds appeai'ed in the deposi- 
tions to justify the issuing of the warrant, it 
would not be quashed because a separate pe- 
tition was not filed, although such separate 
petition was deemed the better practice. I 
have never known, however, of the facts re- 
lied upon in support of the warrant being 
incorporated in the petition, and do not ap- 
prove of the practice. The facts stated in 
this petition are set forth with great loose- 
ness and generality, many if not most of 
them upon information and belief, and the 
petition is verified by one petitioner and by 
an agent of four others. Of course every 
fact stated in the petition of the parties' own 
knowledge must be held to be within the 
knowledge of each person verifying the peti- 
tion. A case will very rarely arise where six 
or eight persons, or even two persons, will 
have personal knowledge of every fact set 
forth in a long statement of this kind, and 
to allow such statement to be made in this 
general way, and to be verified by several 
persons, is giving sanction to a looseness of 
practice which ought not to be tolerated. I 
think that in every case the facts in support 
of the warrant of arrest and of the order to 
show cause should be set forth in separate 
depositions, and, as above indicated, I think 
the better practice is to file a separate peti- 
tion for the warrant. It results that the pe- 
tition must be dismissed, and the order to 
show cause and the warrant of arrest be 
vacated. 
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Case No. 5,895, 

Es parte HLiDRY- 

[2 Cranch, O. 0. 364.] i 

Circuit Court, District of Columbia. Nov, 
Term, 1822. 

Insolvency — Dischahge — Pkoddctioit of Books 
OF Account. 
Upon the trial of an issue upon allegations 
filed by the creditors of an insolvent debtor to 
prevent his discharge, he must produce his books 
of account, if called for. 

Upon the application of Henry Hadry to 
CRANCH, Chief Judge, for a discharge un- 
der the act for the relief of insolvent debtors 
within the District of Columbia, he appointed 
the 2d Monday of November, for that pur- 
pose, when the court was in session. 

Mr. A. C. Cazenove, one of his creditors, 
filed allegations of fraud, and petitioned the 
court for a jury, which was ordered accord- 
ingly. 

On the trial of the Issue upon his allegsj.- 
tions, the counsel of Mr. Cazenove called up- 
on the petitioner to produce his books of ac- 
count. The petitioner stated that he had 
them ready to produce, if the court should 
order him to produce them, but he did not 
mean voluntarily to produce them, to gratify 
his creditors. 

THE COURT (THRUSTON, Circuit Judge, 
absent) ordered the books to be produced; 
and observed that the petitioner when he 
makes application to the judge, must ofEer to 
surrender all his property, effects and evi- 
dences of debts, and is presumed to have 
them ready to be produced, and before his 
discharge must deliver them to the trustee. 
Allegations of fraud may as well be filed 
after his discharge as before; and if filed 
after, the books would be evidence. 



Case No. 5,896. 

In re HAFER et al. 

[1 N. B. R. 547 (Quarto, 147); 2 25 Leg. Int. 
148; 15 Pittsb. Leg. J. 389.] 

District Court, E. D. Pennsylvania. March 17, 
1868. 

Bankroptot — ExEjiPTioN OuT OF Pahtneuship 
Assets. 
The individual members of a bankrupt firm, 
in Pennsylvania, have no right to any of the 
partnership assets as exempt property; - either 
under the United States bankrupt law of 1867 
[14 Stat. 517], or the law of that state. 
[Cited in Re Parks, Case No. 10,765; Re 
Blodgett, Id. 1,555; Re Handliu, Id. 6,018; 
Re Corbett, Id. 3,220.] 

In banki'uptcy. The assignee in his certif- 
icate of exempted property set apart the sep- 
arate property of the bankrupts [James H. 
Hafer and brothers], but refused to allow 
them any part of the partnership assets. To 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted from 1 N. B. R. 547 (Quarto, 
147), by permission.] 
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this certificate exceptions were filed on behalf 
of the bankrupts, on the ground, that, either 
jointly or severally, they were entitled to the 
sum of ?500, and also under the act of 1841 
[5 Stat 440], to property to the value of ?300, 
■or such sum as, taken with the amount of 
their separate property, would equal ?300. 

J. V. Darling, for assignee- 
Mr. Goodman, for bankrupts. 

CADWALADER, District Judge. As I un- 
derstand this case, all the separate property of 
each bankrupt has been allowed to him as 
exempted. The state exemption laws have 
been decided by the state courts not to apply 
to partnership property; and the words of the 
act of congress manifestly refer only to sepa- 
rate property of the debtor. The exceptions 
SLve overiniled. 



Case No. 5,897. 

In re TTAFER et al. 

II N. B. R. 586 (Quarto, 163); i 6 Phila. 474; 
25 Leg. Int. 164.] 

■Circuit Court, E. D. Pennsylvania. May 22, 
1868. 

BANKRDPTCT — BSECUTIOX CeEDITOK — SUMMAKT 

Heakino — Proceeoisgs to Restrain Exe- 
cution Creditors — PiiioBiTr. 

1. Where, an execution creditor, under a levy 
prior to proceedings in involuntary banlcruptcy, 
has been delayed by an injunction under such 
proceedings, he is entitled to a summary hearing 
at any stage, after the execution of the assign- 
ment. 

[Cited in Ford v. Keys, Case No. 4,933.] 

,2. If the injunction has been issued out of the 
circuit court, under the equitable jurisdiction 
auxiliary to that of the district court in bank- 
ruptcy, the execution creditor may, at his elec- 
tion, require the assignee, as complainant, to 
proceed in the circuit court in equity, or invoke 
the summary jurisdiction of the court of bank- 
ruptcy for a decision of the question of priority, 
[Cited in Re Lanier, Case No. 8,070.] 

[In bankruptcy. In the matter of Hafer 
.& Bro.] The adjudication of bankruptcy 
was made in the district court [case imre- 
pprted], during the pendency of auxiliary pro- 
ceedings in equity, in the circuit court, to 
restrain execution creditors. Under an agree- 
ment between these execution creditors and 
the petitioning creditors, an order was made 
that the delivery, by the sheriff of Berks 
county, to the assignee in bankruptcy, of the 
property levied on at the suit of the execu- 
tion creditors, might be made without prej- 
oidice to such valid and rightful lien, if any, 
under the levies by the sheriff, as might be 
sustainable against the assignees; so that the 
alleged rights of the execution creditors re- 
spectively, and the alleged adverse rights 

1 [Reprinted from 1 N. B. R. 586 (Quarto, 
163), by permission.] 



'and interest of the assignee, and -of the gen- 
eral body of* creditors represented by him, 
might be fully and freely asserted, contested, 
and decided, under the proceedings, in the 
circuit court, or in the district court in bank- 
ruptcy. The assignee having been appointed 
and the assignment executed, he was, under 
an amended and supplemental bill, added, or 
substituted, as complainant in the proceed- 
ing in the circuit court The answer of cer- 
tain execution creditors having been filed, the 
case was, by consent set down for a hearing 
as upon biU and answer, imder an agreement 
that the only question for argument shoidd be, 
whether the facts in the answer stated were, 
if proved, sufficient to defeat the bill. If 
the court should be of opinion that they were, 
the complainant was to be at liberty to file 
a replication and go into proofs. 

Mr. Darling, for assignee. 

Mr. Greenbank, for execution creditors. 

■CADWALADER, District Judge. The ef- 
fect of the agreement imder which the 
sheriff relinquished possession of the prop- 
erty levied upon, was to give to the execu- 
tion creditors an option to proceed summarily 
in the district court in bankruptcy, to obtain 
adjudication upon their asserted right of pri- 
ority, or to require the assignee to proceed 
in the equity suit in order to sustain, if he 
could, his asserted adverse right So soon- 
as an assignee was duly qualified, the execu- 
tion creditors might have applied to the dis- 
tinct court in bankruptcy for an adjudica- 
tion upon their, asserted priority. Upon such 
an application, the case would be referred for 
summary investigation to a commissioner, or 
to the register, to report upon the question of 
priority. His report would be subject to 
investigation, as that of a master in chan- 
cery or commissioner in ordinary cases, ex- 
cept that in bankruptcy such function may 
be executed somewhat less formally and more, 
expeditiously. The execution creditors and 
the assignee might, perhaps, without any 
special reference to the register, attend before 
him and proceed as under such a reference. 

Mr. Greenbank, for the execution creditors, 
then said, that he would prefer proceeding 
summarily before the register in bankruptcy. 
The ca^se upon the hearing in equity then went 
off without any action by the court The 
court however. Intimated that there would 
have been some difficulty in pronouncing a de- 
cision upon the question submitted, because 
upon a hearing on bill and answer, a greatei- 
effect is attributable to the answer than had 
apparently been here intended on the part of 
the complainant 



HAGAMAN (WELLS v.). See Case No. 17,- 
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Case ITo. 5,898. 

In re HAGAN. 

[6 Ben. 407; i 10 N. B. R. 383.] 

District Court, S. D. New York. April, 1873. 

Bankruptcy— Interest on CI/Aims Pkoved. 

Creditors, who have proved their claims 
against the estate of a bankrupt, are entitled to 
interest on their claims from the filing of the 
petition to the date of payment, if the bank- 
rupt's estate is sufficient to pay the, same to all. 

By I. T. Williams, Register: 

[I, the undersigned register, in charge of 
the above entitled matter, do hereby certify 
to the judge of this honorable court, that the 
assets in this case, which have come into the 
hands of the assignee of the above named 
bankmpt [Edward Hagan], are more than 
sufficient to pay in full all claims that have 
been proved against the same, with interest 
thereon, besides the fees, costs, and expenses 
of the several proceedings in bankruptcy in 
the said matter. That by an order made by 
me on the 3d day of March, 1873, I directed 
payment of all the proved claims, with inter- 
est thereon, up to the day of filing the peti- 
tion for the adjudication of bankruptcy here- 
in, which said claims have been duly paid. 
That afterwards it appearing that there was 
still sufficient left to pay interest on said 
claims up to the present time, an application 
was made on the part of said creditors for 
the payment of interest thereon from the 
day of filing the said petition to the present 
time, which application was opposed by the 
attorney for the bankrupt, and thereby an 
issue was duly framed upon the question, 
whether the said creditors were entitled to 
have interest allowed on their said claims up 
to a period beyond the date of filing said pe- 
tition. I further certify, that in my opinion 
the said interest is allowable and should be 
paid up to the day of the payment of such 
claims respectively. There is nothing in the 
bankruptcy act [of 1867 (14 Stat 517)] that 
would seem to prohibit such payment, when 
there are sufficient funds in the hands of the 
assignee to do so. This would seem to be 
the rule of the English law. Blaekstone says 
(book 2, p. 488), "Though the rule is, that all 
interest on debts carrying interest shall 
cease from the time of issuing the commis- 
sion, yet in case of a surplus left after pay- 
ment of every debt, such interest shall again 
revive and be chargeable on the bankrupt or 
his representatives." Citing 1 Atk. 244.] 2 

BLATCHFORD, District Judge. I concur 
in the views of the register. 



HAGAN' S PETITION. See Case No. 9,802. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission,] 

2 [From 10 N. B. R. 383.] 



Case No. 5,899. 

HAGBN V. KEAN et al. 

[3 Dill. 124.] 1 

Circuit Court, E. D. Missouri. 1875. 

Damages por Death by ■Wrongful Act — Who 
ARE Personal, Representatives. 

1. An action is given by a statute of Illinois 
to the "personal representative" of one whose 
death is caused by the wrongful act of another. 
Udd, that the words, personal representative, 
meant the executor or administrator, and that 
under the statute the widow, although the de- 
ceased died without children and she was the 
sole beneficiary of the amount receivable, could 
not sue in her own name. 

2. Whether such an action can be maintained 
in another state than the one where the cause of 
action arose, quaere? 

Demurrer [by the defendants, William R. 
Kean and others] to the petition on the 
ground of the plaintiff's want of capacity to 
sue. 

W. H. H. Russell, for plaintiff, 
Blakeman «& Thayer, for defendants. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge. In 1853 the state 
of Illinois enacted what is known in England 
as "Lord Campbell's Act" (9 & 10 Vict. c. 
93). The second section of the Illinois act 
provides that "every such action shall be 
brought by and in the names of the personal 
representatives of such deceased person, and 
the amount recovered shall be for the exclu- 
sive benefit of the widow and next of kin" 
of such deceased person. This action is 
originally brought in this court by Louisa 
Hagen, widow of the late Charles E. Hagen, 
whom the petition states to have been killed 
In 1870, In the state of Illinois, by the wrong- 
ful act of the defendants. The petition states 
a case within the Illinois act above mention- 
ed. It avers also that the said husband of 
the plaintiff died without children or next 
of kin, and that she is his widow and per- 
sonal representative. It does not aver how- 
ever, that she has ever taken out letters of 
administration either In Dlinois or Missouri. 
It does state a case showing that, under the 
statutes of Illinois, she would as widow be 
solely entitled to any sum recovered for the 
wrongful death of her husband. 

The right of action in a case of this kind 
Is created by statute, and it must be brought 
by and In the name of the person whom the 
statute prescribes shall bring it,— that is the 
"personal representative" of the deceased. 
And these words in the statute of Elinoia 
have been authoritatively construed by the 
supreme court of that state to mean "the 
executor or administrator." City of Chicago 
V. Major, 18 111. 349; Boutiller v. The Slil- 
waukee, 8 Minn. 97 [Gil, 72]; Western, etc., 
R, Co. V. Strong, Sup. Ct Ga., 1874 [52 Ga. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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4613- See Woodard v. Michigan, etc., R. 
Co., 10 Ohio St 121; WMtford v. Panama 
R. Co., 23 N. Y. 465; Shear. & R. Neg. § 
290 et seq. The plaintife does not .allege 
nor is it claimed that she is the executor or 
administrator of her deceased husband, and 
hence she cannot maintain the .action in her 
own name, even though she is the beneficiary 
of the sum which tlie personal representative 
might recover. Suppose the proycr probate 
court in Illinois should to-morrow appoint an 
administrator of the plaintifE's deceased hus- 
band, and he should bring an action in Il- 
linois, or in this state, if such an action will 
here lie, is it not clear that the present ac- 
tion could not be pleaded in .abatement? 
If not, then this suit is improperly brought, 
or the defendant is liable to two separate 
actions for the same injury, each looking 
to a full recovery for the damages thereby 
caused. Whether an administrator appoint- 
ed in Illinois or in Missouri or in the latter 
state as auxiliary to an administration in the 
former could recover in this district by virtue 
of the Illinois statute, we give no opinion. 
Demurrer sustained. 



HAGERSTOWN AGRIOULTURAL IMPLE- 
MENT MANtJF'G CO. (BIRDSALIi v.J. 
See Oases Nos. 1,436 and 1,437. 

HAGERTY (TYLER v.). See Case No. 14,- 
, SOS. 



Case Wo. 5,900. 

HAGGETT v. BOWMAN et al. 

[1 Sawy, 4.] i 

District Court, D. California. Jan. 10, .1870. 

Shipping — Master — Error ix Judgment — Insdf- 
FiciBNCT OF Tackle and Apparel, 

1. An error in judgment on the part of a mas- 
ter not shown to be incompetent in respect to 
the navigation of the vessel, will not render the 
owners liable for its consequences. 

- 2. A deduction from the montlily hire will be 
made, where the voyage has been protracted by 
reason of the insufficiency of the sails, etc. 

[In admiralty. Libel by Thomas Haggett 
against J. W. Bowman and others.] 
Pixley & Harrison, for libellant. 
James McOabe, for claimants. 

HOETB'MAN, District Judge. This Is an ac- 
tion brought by the master to recover the 
monthly hire of the vessel of which libeilant 
was master, as stipulated by charter party. 
The execution of the charter party is not de- 
nied. The defense set up is that the master 
• was incompetent, that he imnecessarily de- 
layed the voyage, thereby defeating its ob- 
jects, and that the sails of the vessel were old, 
and unfit for use. It is not pretended that 
the master willfully attempted to thwart the 
designs of the charterers. They appear to have 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



been engaged in a somewhat undefined enter- 
prise, of whidi the principal objects were to 
trade with the natives of -Alaska, and to 
search for mines or mineral lodes. 

That the voyage, both going and returning, 
was unusually long is evident But it is far 
from dear that this was owing to the fault of 
the libellant. The expedition appears to have 
been very imperfectly organized, and, as Lew, 
the steward, expresses it there was "neither 
head nor tail to the vessel's management" 
Gapt Bowman, who was in charge of the ex- 
pedition, seems also to have had more or less 
share In the navigation of the vessel. 

Mr. Lew states that there was a good deal 
of talk and disturbance and jarring among' 
the crew, but he cannot say that it was caused 
by Capt Haggett more than any one else. 
There was evidently more time consumed in 
reaching the point for which they started, 
than would have been necessary if the vessel 
had taken the proper course, but this Mr. Lew 
declines to attribute to the fault of Capt Hag- 
gett, as no observation had been taken for 
three days, and -no reckoning obtained. Some 
difference of opinion existed as to the pro- 
priety of going dose in to the shore, anchoring^ 
etc. But these matters may, I think, be consid- 
ered as left to the master's discretion. He ap- 
pears to have been interested in the adven- 
ture. He is acquitted of all intention to frus- 
trate its objects, or impede the operations of 
his associates, and even if he did commit an 
error of judgment and was as Capt Bowman 
says, "too much afraid of the land," that cir- 
cumstance affords no reason why the char- 
terers should not pay the stipulated sum tor 
the hire of the vessel. 

It has seemed to me that the respondents 
are attempting to attribute to the fault of the 
libellant the failure of an enterprise, the want 
of success of which was due to other causes. 

It is established beyond controversy, that the 
sails were old, and required .continual repairs. 
Mr. Lew states that this caused danger, delay 
and much inconvenience. So far as I can 
gather from the terms of this very inartifi- 
dally drawn charter party, the hirers of the 
vessel were to furnish a full crew, provisions, 
and utensils for the voyage, and to pay all 
port charges and other expenses that might 
accrue on the voyage and fitting out of the 
vessd. 

The libellant has presented a dalm for vari- 
ous expenses incurred by him. I hardly think 
it could have been intended by the parties, 
that anchors, flags, and other artides neces- 
sary to the vessd, and' which still remain on 
board as part of her^ apparel, furniture, and 
appurtenances, shoul'd be paid for by the 
hirers and retained by the master. ■ The sums 
paid for these articles should, therefore, be 
deducted from the account by the master. 
I think, too, that the condition of the sails, to 
some extent protracted the voyage, and as 
the vessel was hired by the month a deduc- 
tion should be made on that account. The 
whole time during which she was engaged 
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in the seirice was three months and nine 
days, at the rate of §150 per month. 

The bill of Wright & Bowne, sworn to as 
correct by the master, is $143.44. 

From this should be deducted, for an- 
chor, etc $29 10 

JFor side lights, (lanterns) 21 50 

For hand leads and line ♦ . 4 75 



$55 35 



The bill for custom-house fees— $13.50— 
appears to be properly chargeable to the 
respondents. There is also to be deducted 
$20, paid to libellant by Mr. Lew on account 
of his disbursements. 

I shall deduct from the monthly hire, 
otherwise due, the hire for nine 
days, and allow the libellant $150 
per month for the period of three 

months $450 00 

For outfit, charges, etc $143 44 

G. H. fees 13 50 



Less for anchor, etc. $55 35 
Amount paid by 
Lew 20 00 



$256 94 



$75 35 



$181 59 



Total .. .: $626 59 

For which sum, in gold coin, a decree will 
be entered. 

[NOTE. The figures given above are appar- 
ently in error so far as the total is concerned; 
they are reprinted from the original report] 



HAGNER (BRENT v.). See Case No. 1,839. 
HAGNER (HALL v.). See Case No. 5,933. 



Case No. 5,901. 

In re HAHNLBN. 

[1 Pa. Law J. 10.] 

District Court, E. D. Pennsylvania. 1842, 

Bankruptcy — Real Estate— Sale undek Lies 

Prior to Baskkcptoy. 
The court will not order a sale of real estate 
*f the bankrupt, where it is charged with in- 
cumbrances to its full probable value, and 
where a suit under a lien prior to decree of bank- 
ruptcy is in progress, under which a sale will 
probably be had within a reasonable time. 

In bankruptcy. 

J. A. Phillips, for the assignee, presented 
a petition in writing, setting forth that Jacob 
F. Hahnlen, had been decreed a bankrupt, 
iind that, among other properties which came 
to petitioner as assignee, there were certain 
pieces of real estate, subject to incumbrances 
which were daily decreasing in amount, 
thus diminishing the fund of the creditor, 
and praying for a sale of said real estate. 

H. M. Phillips and G. Guillon, who repre- 
sented mortgagees of the real estate, opposed 
the application, because the first mortgage 
upon the premises had been sued, and sale 
would be had where no question as to pri- 
ority of lien, or right of distribution would 
^rise; that though the act of congress [of 
1867 (14 Stat. 517)] carefully preserved the 
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position of existing liens, yet a sale by the 
assignee, who claimed to make a judicial 
sale, and clear of all incumbrances, could 
raise a question of distribution, wholly un- 
necessary, and the tendency of which would 
be to charge the bankrupt's personal prop- 
erty with the expenses of the sale of the real 
estate, from which nothing would be realized 
to the assignee. 

RANDALL, District Judge, refused the ap- 
plication for the present, with liberty for the 
assignee to renew it, if a sale was not ef- 
fected, under the suit pending in the state 
court, in a reasonable time. 



HAIGHT (BLISS v.). See Case No. 1,548. 
HAIGHT (DEXTER v.). See Case No. 3,861. 

Case No. 5,902. 

HAIGHT et al. v. MORRIS AQUEDUCT. 

[4 Wash. 0. C. 601.] i 

Circuit Court, D. New Jersey. Oct. Term, . 
1826. 

Equity — Axswer of Corporatioj*— Common Seal 

—Affidavit in Chasceuy— Adverse Fosses- 

siox— Water Rights— Acqdiescesce. 

1. The answer in chancery of a corporate 
body, under its common seal, denying the equity 
of the bill, is sufficient to warrant a denial of 
an injunction, or to dissolve it if granted. 

[Cited in Baltimore & O. R. Co. v. City of 
"Wheeling, 13 Grat. 62.] 

2. An affidavit in chancery, not sworn to he- 
fore a judge of this court, or a commissioner ap- 
pointed to administer an oath, cannot be read in 
evidence. 

[Cited in Carpenter v. Providence Washington 
Ins. Co., 4 How. (45 U. S.) 219.] 

3. The defendants having had the adverse pos- 
session for twenty years, of certain water which 
had previously flowed into the plaintiffs* mill 
pond, which they had used during that period 
by means of an aqueduct for supplying water 
to a certain town, suffered it to go into disuse, 
in consequence of a decay of the logs of this 
aqueduct, for three years; during which, the 
water again flowed into the plaintiffs' pond. 
Upon the defendants commencing the reconstruc- 
tion of the aqueduct, the plaintiffs applied for an 
injunction; the same was refused by the court, 
twenty years possession having vested a com- 
plete title to the water in the defendants; which 
was not impaired by the three years reflow ot 
the water into the plaintiffs' pond, it appearing 
that the right of the defendants was not intend- 
ed to be abandoned. 

[Cited in Bonaparte v. Camden & A, R. Co., 

Case No. 1,617.] 
[Cited in Scudder v. Trenton Del. Falls Co., 

1 N. J. Bq. r03, 716; Dexter v. Tree, 117 

111. 533, 6 N. E. 506.] 

4. Acquiescence, even by the plaintiff, or by 
those under whom he claims, for a shorter peri- 
od than twenty years, would be sufficient to in- 
duce a refusal of the injunction. 

[Cited in Sheldon v. Rockwell, 9 Wis. 163; 
Arbuckle v. Ward, 29 Vt. 51.] 

The bill states the plaintiffs [Benjamin and 
Halsted Haight] to have been since the 10th 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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of April 1821, owners of a grist mill, situated 
on a branch of the Speedwell river, in Morris 
county, New Jersey, which, with the pond, 
the waters flowing into it, and all other ap- 
purtenances, they purchased on that day, at 
a sale thereof made by the administrator of 
Ural Tuttle, under an order of the orphan's 
court, and received a regular conveyance 
therefor. That they toot possession of the 
said mill with all its appurtenances at the 
time of purchase, and have been ever since 
in the quiet and uninterrupted possession of 
the said property.- That this mill and mill 
seat have been the site of a mill, and used 
as such by those under whom the plaintiffs 
claim, for seventy years. That it has al- 
ways been, and still is dependent for a suffi- 
cient supply of water on a branch of the 
Speedwell, which is formed by a junction of 
two smaller streams above the mill, which, 
by its natural course, empties into the plain- 
tiffs' said mill pond; the largest of which 
two smaller streams has its source in a 
group of natural springs, which rise near 
each other, in a tract of land belonging to 
one James Wood, about a mile and a quarter 
above the mill. That the said stream is es- 
sential to the value and enjoyment of the 
piill, by the supply of water which it affords 
to the pond. The bill then charges that 
there exists in the said county of Morris an 
incorporated company, called the "Proprie- 
tors of the Morris Aqueduct," which was 
created by an act of the legislature of New 
Jersey, the seat of whose operations is at 
Morristown. That the officers of this com- 
pany have threatened, and are now actually 
preparing to take the waters that rise from 
the aforesaid group of springs, and which 
now naturally flow into the plaintiffs' pond, 
and to divert them by pipes or aqueducts, 
from their natural course, to Morristown, for 
the purpose of supplying its inhabitants with 
water. The prayer of the bill is for an in- 
junction. The answer admits the antiquity 
of the mill, mill-seat, and appurtenances, the 
waters which supplied the pond, and the 
plaintiffs' purchase, and three years posses- 
sion thereof as set forth in the bill; alleges 
that one of the smaller streams mentioned in 
the bill is fed by upwards of twenty per- 
manent springs, and the other by about fif- 
teen. But it denies that when the plaintiffs 
purchased the mill, all the waters which fed 
those streams flowed into the pond of said 
mill; that on the contrary, a portion thereof 
which would naturally have so flowed, was 
then diverted therefrom, and had been so for 
more than twenty years by the defendants, 
through their aqueduct to Morristown, to sup- 
ply the inhabitants with water. The answer 
then alleges that, in April, 1799, certain of 
the inhabitants of Morristown formed an as- 
sociation for the purpose of supplying the 
town with water by means of an aqueduct, 
and that they immediately proceeded at a 
considerable expense to construct the aque- 
-duet with wooden pipes, from a group of 
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springs issuing near to each other on lands 
belonging to James Wood and others, which 
before that time constituted a small portion 
of the water which formed one of the branch- 
es of the stream "flowing into the said mill- 
pond; which waters were by means of the 
said aqueduct conducted as early as the 1st 
of November, 1799, to various parts of the 
said town, and were thereby entirely directed 
from their natural course to the said mill- 
pond. That the work being thus completed,- 
the members of the said association applied 
for, and obtained from the legislature of 
New Jersey, in November, 1799, an act of 
incorporation, investing them with the usual- 
corporate powers, and authorising the said 
coi-poration to lay and extend the said aquc 
duct to such' places, and through any lands 
that might by them be thought necessary^ 
and to continue the same where then laid. 
That some time in the year 1801, one Schense,. 
then the owner of two thirds of the said mill, 
rented of the defendants a share of the said 
aqueduct water, and continued to hold the 
same, and to pay an annual sum for the use 
of the water, -for some years— that he sold 
his interest in the mill and appurtenances to 
one Vaide, who bought in the other one third, 
and then sold the whole of the property ta 
the said Ural Tuttle mentioned in the bill. 
That during the whole period from Novem- 
ber, 1799 to the year 1822, the defendants 
held the full, quiet, and adverse possession 
and enjoyment of the waters from the 
springs which supplied their aqueduct, and 
diverted them away from the said mill by 
means of their said aqueduct, during all 
which time, the said mill was in full opera- 
tion, and did a full and profitable business- 
That some time in the year 1821, the logs 
of the aqueduct became decayed and leaky, 
and the defendants, being embarrassed by 
debts due by the corporation, they were at 
that time unable to make the necessary re- 
pairs, so that the aqueduct went into partial 
disuse in the year 1821, and was entirely dis- 
used during the succeeding year, in conse- 
quence of which, the waters of the said 
springs were suffered to flow again in their 
natural course to the plaintiffs' mill pond. 
But the defendants deny that they ever in- 
tended to abandon the right to the use of the 
waters so long enjoyed by them, or any of 
their corporate privileges, but purposed, when 
in their power, to relay the pipes, and to 
restore the aqueduct to its accustomed opera- 
tion and use. They admit that about June, 
1825, they commenced their preparations for 
reconstructing the aqueduct, and again con- 
ducting the waters before used and possessed 
by- them to Morristown, and that they have 
in part relaid the said aqueduct at a con- 
siderable expense, and would have had it 
completed by this time, but for the present 
proceedings— that they contemplate using only 
two of the springs of the group formerly used 
by them, and have not threatened to use 
more, which are qonsiderably less in quantity 
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than they had been accustomed to take from 
the year 1799 to 1S21, during the whole of 
which period, the want of the water so di- 
verted by the aqueduct produced no sensible 
effect whatever on the work or value of the 
mill, and that the difference would not 
i3 mount to the grinding of ten barrels of flour 
a year. 

The plaintiffs now moved the court for an 
injunction; and the defendants offered to 
read sundry affidavits to support their an- 
swer, which wereobjected to on the ground that 
they were sworn to before a state master in 
chancery, and not before any person author- 
ised by an act of congress to administer oaths. 
In support of this motion, it was contended, 
that the long and iminten-upted use of the 
waters of these springs, which in their nat- 
ural course had flowed into the plaintiffs' 
mill-pond, has vested- in them a right there- 
to, which can be opposed only by a grant or 
long possession. That the defendants cannot 
set up a right by grant, in virtue of the char- 
ter of incorporation, because it makes no 
X)ro vision whatever for compensation to the 
owners of the mill for the loss of the water 
which the aqueduct might divert from it, 
without which no vald grant of it could be 
made; it being against every principle of 
natural justice, that private property should 
be taken for public use without a just com- 
pensation being made. That the answer be- 
ing talcen not upon oath, but under the com- 
mon seal of the corporation, the facts stated 
in it cannot be regarded in this stage of the 
cause, and of course, no title in defendants 
by a long adverse possession is shown; nei- 
ther can the affidavits to support the answer 
be regarded, as they are sworn to before a 
master of the chancery court of this state, 
who has no authority by the laws of the 
United States to administer oaths. The plain- 
tiffs show an uninterrupted use of these wa- 
ters for three years last past, which is suf- 
ficient to entitle them to apply for an in- 
junction to restrain the defendants from di- 
verting these waters from their mill. Cases 
cited: 2Desaus.Eq.6l6; lSVes.515; 9 Johns. 
507; 14 Ves. 130; 2 Johns. 162, 463, 472; 
3 Johns. C. 0. 287; 2 Ves. Sr. 414; Cox, Cr. 
Oas. 101, 102; 6 Johns. C. G. 19, 46; Johns. 
C. C. 101. On the other side it was insisted 
that, upon a motion for an injunction, the 
answer of a corporation, under its common 
seal, denying the equity of the bill, is suf- 
ficient to prevent the order for the injunc- 
tion, as the corporation can answer in no 
other way. That the answer disclosed a 
case which must exclude the plaintiffs from 
the equitable interposition of the court. It 
shows that the plaintiffs have no legal right 
to this easement; the same being com- 
pletely vested in the defendants by twenty 
years quiet, adverse possession, which can 
only be divested by a similar possession in 
the plaintiffs; whereas, if they have any 
possession, it does not exceed three years. 
That independent of this fatal objection, the 



long acquiescence of those under whom 
plaintiffs claim is sufficient to shut them out 
of this court. That the use of those waters 
by the defendants, having been granted to 
them by an act of the legislature, the exer- 
cise of the right cannot be treated as a pri- 
vate nuisance. Lastly, that it appears by 
the answer, that this is not one of those 
cases of irreparable injury which recom- 
mends itself to the favour of a court of eq- 
uity. Cases cited: 1 Phil. Bv. 120, 123; 6 
East, 208; 2 Sandf. 175, notes; 18 Ves. 515; 
2 Eq. Cas. Abr. 522, pi. 3; Eden, Inj. 167, 
168; 2 Atk. 483, 391; 2 Vern. 646; 3 Mass. 
136; 4 Burrows, 2400; Coop. Eq. Pi. 154; 1 
Root, 535; Ang. Water Courses, 43, 44, 49, 
69. 

Hornblower & Vanarsdale, for plaintiffs. 
Freylinghuisen & Stockton, for defendants. 

WASHINGTON, Chrcuit Justice. It must 
be admitted that the bill, taken by itself, 
makes out a case which would warrant this 
court in gi-anting the equitable relief which 
it seeks. It states a title in the plaintiffs to 
an ancient mill, together with the pond and 
waters flowing into it, and a long, uninter- 
rupted possession of the said mill and wa- 
ters by those under whom the plaintiffs 
claim. The complaint is, that the defend- 
ants have threatened, and, at the time the 
bill was filed, were preparing, to divert the 
waters of certain springs which flowed into 
the said mill-pond from their natural course; 
which waters, it alleges, are essential to the 
value and enjoyment of this property. To 
such a case, the many authorities relied on 
by the plaintiffs* counsel strongly apply; and 
if it stood uncontradicted, the court could 
not refuse to grant the injunction prayed 
for. The only question upon this motion, is, 
whether the court can regard the statement 
made by the answer, so far as it conti-adicts 
the allegations of the bill; the answer be- 
ing put in, not upon oath, but under the 
common seal of the corporation? The ques- 
tion is not whether the answer of an aggre- 
gate corporation, under its common seal, 
would avail the defendants at the hearing, in 
like manner as the answer of an individual 
under oath would; but whether such an an- 
swer, when it denies the equity of the bill, 
is not sufficient to prevent the gi-anting of 
an injunction, and even to dissolve it after 
it has been granted? No cases upon this 
point were cited on either side, nor are any 
recollected by the court But I am strongly 
of opinion, upon principle, that such an an- 
swer is sufficient to produce either of the 
consequences which have been mentioned. 
The corporate body is called upon, and is 
compellable, to answer all the allegations of 
the bill, but can do so under no higher sanc- 
tion than its common seal. A peer of the 
realm, in England, answers upon his honour, 
the oath being dispensed with. In like man- 
ner the plaintiff may, in ordinary cases, dis- 
pense with the oath to an answer; and, if 
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he do so, the court will order the answer to 
be taken without oath. Now if, in these 
cases, the answer, denying the equity of the 
bill, cannot avail the defendant as an an- 
swer under oath would do, to prevent the 
granting of an injunction, or to dissolve it 
when granted, the legal impossibility to take 
an oath in the first case, the privilege of the 
peer in the second, and the dispensation e-i:- 
tended to the defendant in the last, would 
place each of those defendants in a situation 
infinitely more disadvantageous than that of 
other defendants, whose answers cannot be 
received otherwise than upon oath. Such 
then cannot be the practice of a court of eq- 
uity. I shall now proceed to consider the case 
which the answer presents, disregarding al- 
together the affidavits taken to support it; as 
they were taken, not before one of the judges 
of this court, or one of the commissioners 
appointed by this court to take affidavits, 
but by a person unauthorized by any act of 
congress to perform this duty. 

The material facts stated in the answer 
are: (1) That in November, 1799, the defend- 
ants were by law constituted a body cor- 
porate, with power to construct an aque- 
duct to convey water into Mon*istown for 
the use of its inhabitants; and that in that 
month and year the aqueduct was so far com- 
pleted as to divert the waters of the springs 
referred to in the bill from their natural and 
accustomed coui-se to the mill now owned by 
the plaintiffs, and to conduct them into Mor- 
ristown. (2) That the water of those springs, 
Which thus supplied the aqueduct^ continued 
to flow therein, and thus to be withdrawn 
from its natural course to the mill from No- 
vember, 1799, to the year 1821 or 1822; (3) 
That, by the decay of the pipes, the aqueduct 
became useless, and ceased in the year 1822 
to conduct the water of those springs; the 
consequence of which was, that it returned 
to its natural course, and again flowed Into 
the stream that supplied the mill pond. (4) 
That the defendants never, for an instant, 
abandoned, or intended to abandon, the use 
of the waters of those springs for their aque- 
duct; but after an interval of about three 
years, when they recovered the ability to 
commence their operations, they made prep' 
aration to reconduct the aqueduct, and ac- 
tually laid down pipes in the same direction 
ks formerly, to receive and conduct the water 
to Morristown. (5) That at the time when 
the plaintiffs purdiased this miU, the con- 
tested water had been in the quiet, imdis- 
puted, and adverse possession and enjoyment 
of the defendants for upwards of twenty 
years. (6) That such use and possession by 
the defendants had, during all that time, 
been acquiesced in by those under whom the 
plaintiffs derived title to this mill, not only 
silently, but, as to one of the proprietors, by 
acts of an unequivocal character. Lastly. 
That during all this long possession and di- 
version of the waters of these springs by the 
defendants, no perceptible injury was experi- 



enced by this mill, and that in truth the in- 
jury now anticipated by the plaintiffs will be 
trifling. , ' 

Taking these facts for the present to be 
true, they do, in the opinion of the court, de> 
prive the plaintiffs of all ground of equity to 
ask its aid to restrain the defendants from 
renewing their aqueduct. The objection 
which meets us in limine is, that the plain- 
tiffs never did acquire a right to the easement 
to which they now assert a claim, without 
which they could not recover damages at law 
for the alleged nuisance, and consequently 
they can have no pretence for asking the in- 
terposition of a court of equity. If the plain- 
tiff's title be apparently good, the court will, 
in general, send the plaintiff to law to es- 
tablish his title there; and will grant an in- 
junction in the mean time. But if by the 
plaintiff's own showing, or by the answer, 
the plaintiff appears to have no title at all, 
a court of equity will not do a vain thing, 
by requiring him to establish it at law; and 
much less will that court grant an injunction 
•in the mean time. Now it appears by this 
answer, that in the year 1821, when the plain- 
tiffs purchased this mifl with its appurtenan- 
ces, the water of the springs which supplied 
the plaintiffs* aqueduct had been for more 
than twenty years in the quiet, undisturbed, 
and adverse possession and enjoyment of the 
defendants, with the knowledge and the tacit, 
if not the express, acquiescence of the legal 
proprietors of the mill, with all the ease- 
ments and appurtenances belonging to it 
This length of possession affords, at law, a 
conclusive presumption of right in the per- 
son who has enjoyed it, insomuch that the 
court would be bound to direct the jury to 
presume a grant. It affords a complete bar 
to an action on the case against the party 
who has, for so long a time, used and enjoy- 
ed the easement. Even a possession short of 
twenty years may afford such a presumption, 
according as it may be attended by circum- 
stances to support the right The cases upon 
this subject at law and in equity are both 
numerous and imif orm. Bealey v. Shaw, 6 
Bast, 208, is conclusive. If then the right of 
Tuttle to the water of these springs, so far 
as they had been used and diverted from his 
mill by the defendants, was divested out of 
him and vested in the defendants by virtue 
of this long and uninterrupted possession 
and enjoyment; his administrator had no 
power to grant them. as an easement or ap'* 
purtenance to the mill sold and conveyed by 
him to the plaintiffs.* 

But it was contended by the counsel for 
the plaintiffs, that they had regained and re- 
tained the possession of this water for the 
last three years, which they insist is suf- 
ficient to warrant the interposition of this 
court; and they cited a number of cases to 
support, as they supposed, this proposition. 
It will be seen at once by an examination of 
those cases, that they are conflned to a pos- 
session of the easement which Is opposed by 
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no superior adverse possession in anotiier. 
If, for example, tlie defendants were now, 
for the first time, about to disturb the plain- 
tiffs' right to the flow of those waters to h's 
mill; the court, which requires of the plain- 
tiff seeking the injunction to show, not only 
a title to those waters, but a possession of 
them, would be satisfied if that possession 
should extend to the term of three years. 
But when the defendant sets up a superior 
right to the easement, by showing an undis- 
turbed adverse possession and enjoyment of 
it for twenty years, it would be very extraor- 
dinary if a subsequent possession for only 
three years should be sufficient to defeat such 
better right, either at law or in equity. It 
may indeed be well made a question, wheth- 
er the plaintiffs have ever, for a moment, had 
an adverse quiet possession of this water, 
since it is plain that the flow of It, in its 
natmral course to the mill, was suffered, not 
under an intention to abandon the use and 
possession of it, but from the necessity of the 
case, arising from the decay of the old pipes, 
and the difficulties which were in the way 
of the defendants in replacing them with 
new. But be this as it may, there is nothing 
more clear than that a mere non-user of the 
water for a period short of that which would 
create a presumption of title, will not avail 
the plaintiffs, either at law or in equity. The 
next objection to the interference of this 
court, which I consider to be insuperable, is, 
the acquiescence of those xmder whom the 
plaintiffs claim In the construction of this 
aqueduct originally; and in their subsequent 
use and enjoyment of the water by which it 
was supplied: which circumstance, though 
unaccompanied by long possession, would be 
sufficient to close the doors of a court of 
equity against this application. In such a 
case, that court will not only refuse to inter- 
pose in favom: of the party who has thus ac- 
quiesced, or been guilty of inexcusable negll* 
gence, but will even grant injunctions, to re- 
strain actions brought at law for the nui- 
sance. In the ease of Birmingham Canal Co. 
V. Lloyd, 18 Ves. 515, the court refused an 
injunction after an acquiescence of only two 
years. Now, in this case, the owners of this 
miU stood by and suffered the defendants to 
apply for, and obtain an act of incorporation 
without objection, as far as appears; and, 
at a great expense, to construct this aque- 
duct, and to use the wat(?r which supplied it: 
and now, when an attempt is making by the 
defendants, not to cut a new aqueduct, or to 
divert from the plaintiffs' mill water which 
had not for upwards of twenty years been 
used, and enjoyed by the defendants, but to 
repair the old aqueduct, by laying down 
new pipes for again conducting the water 



which supplies that aqueduct to Morristownj 
this application is made to arrest their pro- 
ceedings. Were it to prevail, the court 
would, In my humble judgment, give its coun- 
tenance to something very much like a fraud; 
for I cannot distinguish this case from that, 
where the owner of land stands by and sees 
another innocently expending his money by 
making improvements on that which th& 
other side believes to be his own, and is 
silent as to his title; or where a mortgagee 
sees another advance his money on the same 
security, and fraudulently conceals his prior 
incumbrance; in which case equity will post- 
pone him in favour of the second mortgagee. 
There are other objections raised to the re- 
lief asked for by this bill, which would de- 
serve much consideration, if the case stood 
in need of it It might, in the first place, be 
a subject of serious inquiry whether the ex- 
ercise of the right, or privilege, granted to 
the defendants by an act of the legislature 
of this state, can be treated by courts of jus- 
tice as a private nuisance, although it should 
operate injuriously to the rights of the plain- 
tiff, provided he had any, in the subject of 
this controversy. The omission to provide a 
compensation for injuries which might result 
from the grant, would, in all cases, mark the 
act with manifest injustice towards the party 
aggrieved; but if such a provision be not re- 
quired by the constitution of the state, which 
it is not In this. It may admit of a very seri- 
ous doubt, whether a remedy can be afforded 
by Judicial interposition. I wish it, never- 
theless, to be understood, that I mean to give 
no opinion upon this point; and I have no- 
ticed it chiefly because it was one which en- 
gaged much of the attention of the counsel 
on both sides. It may well be doubted, in 
the next place, whether this is one of those 
cases of irreparable mischief, in which the 
court will exercise the extraordinary power 
which this bill prays for. That no injury 
was sustained by this mill during the space 
of twenty years, on account of the loss of the 
water which then supplied the aqueduct, may 
fairly be presumed from the acquiescence 
of the former proprietors of the mill, without 
the aid of positive evidence, and the answer 
states, that the defendants contemplate us- 
ing, in future, a smaller portion of water than 
they did formerly. It further alleges, that 
the anticipated injury which forms the 
grounds of the present complaint, will be of 
the most trifling nature. On the other hand, 
the effect of the injunction would be in the 
highest degree mischievous to the defend- 
ants. In such a case a com^t of equity, it 
would seem, ought not to interfere, but leave 
the plaintiffs to their remedy at law, if they 
have any. Injunction denied. 
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HAIGHT V. PITTSBURGH, PT. W. & 0. R. 
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11 Abb. U. S. 81; i 24 Leg. Int. 381; 6 Int. Rev. 

Ree. 161; 15 Pittsb. l^eg. J. 16; 3 Pittsb. 

Rep. lOo; 1 Am. Law T. Rep. U. S. Cts. 

District Court, W. D. Pennsylvania. 1867.2 
Income Tax— Corporate Bonds. 

A stipulation in a mortgage by a corporation, 
requiring payment "without any deduction, &c., 
for or in respect of any taxes, charges, or as- 
sessments whatsoever," does not prevent the cor- 
poration from paying the income tax charge- 
able against the holder of the mortgage in re- 
spect to the interest accruing to him from time 
to time upon the mortgage, and deducting the 
amount paid from such interest. 

[See note at end of case.] 

Trial by • the court This action was 
brought to recover arrears of interest upon 
bonds given by the defendants to the plain- 
tiff, secured by a mortgage upon land. The 
defendants claimed to deduct from the in- 
terest due by the tenor of the bond, the 
amount of the income tax imposed by the 
internal revenue law upon the plaintiff, in 
respect of such interest, and which had been 
paid in behalf of plaintiff by defendants. 

E. Knox, for plaintiff. 

E. Lawrie, for defendants. 

McCANDLESS, District Judge. On April 
10, 1857, Samuel Haight and wife conveyed 
to the Pittsburgh, Fort Wayne, & Chicago 
Railroad Company a lot of ground in the 
city of Pittsburgh, for the sum of one hun. 
dred and five thousand dollars. Five thou- 
sand dollars were paid in hand; and for the 
residue of the purchase money Mr. Haighf 
received one hundred bonds of one thousand 
dollars each, with coupons attached, bearing 
seven per cent, interest, payable semi-an- 
nually. These bonds are secured by a mort- 
gage on the premises, containing, in the 
clause of defeasance, the usual stipulation, 
"without any fraud or further delay, and 
without any deduction, defalcation, or abate- 
ment to be made of anything for or in re- 
spect of any taxes, charges, or assessments 
whatsoever." 

By the internal revenue law the interest 
on these bonds is subject to. a tax of five per 
cent The bonds have nearly twenty, years 
yet to run, and the mortgage upon the above- 
recited clause of which it is claimed the de- 
fendants have incurred the liability to pay 
this tax, could not be sued for foreclosure 
until a year and a day after the maturity of 
the bonds. As the mortgage is a mere se- 
curity for the payment of the bonds, their 
satisfaction would be its discharge. 

1 [Reported by Benjamin Vaughan Abbott, 
iiiSq., and here reprinted by permission.] 

2 [Affirmed in 6 Wall. (73 U. S.) 15.] 
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We must, then recur to the coupons, upon 
which, properly, this suit is instituted. What 
are they but income, the annual profit on 
money safely invested? There is no special 
contract to pay government taxes upon the 
interest The measure of the defendants' 
liability is expressed in the bonds as being 
debt and interest only. They have notiiing 
to do with the taxes which the government 
may impose upon the plaintiff for the in- 
terest payable to him. 

The clause in the mortgage cannot enlarge 
the duty which the mortgage was given to 
secure,— that Is, the payment of the debt and 
interest It is to be found in all mortgages, 
and if the doctrine contended for by. the 
plaintiff be soimd, the standard by which 
the imposition of taxes should be regulated 
would be in proportion to a man's poverty 
and not his wealth; for the mortgagor would 
be bound to pay not only his own taxes, but 
those of the mortgagee. 

It was admitted, at the argument, that the 
plaintiff, a citizen of New York, paid no in- 
ternal revenue tax on these bonds at the 
place of his residence. The facts, therefore, 
do not present a case of double taxation. 
The tax should be paid somewhere, and it 
was to meet investments like this in banks, 
railroads, insurance and other companies that 
section 122 of the act of 1864 [13 Stat. 284], 
was passed. Congress enjoined it as a duty 
upon all such corporations to deduct and 
withhold from all payments on account of 
any interest or coupons due and payable, the 
tax of five per cent.; and provided that the 
payment of the same shall discharge the com- 
panies from that amount of intelrest or cou- 
pon, unless where the companies have con- 
tracted otherwise; and it was properly so- 
provided, for citizens of the United States,, 
resident both at home and abroad, some- 
times forget the institutions In which thelr- 
capital has been invested. The opinion o^ 
the court is with the defendants; and in- 
stead of two thousand and ten dollars, judg- 
ment is. ordered for the plaintiff for five- 
hundred and forty dollars, admitted to be- 
due, with interest from July 1, 1867. ' Judg-> 
ment accordingly. 

[NOTE, On writ of error, this judgment was 
aflirmed by the supreme court in an opinion by 
• li,''^"^*^^^®. ^^^^^' who said that the provision 
"1 the condition of defeasance of the mortgage 
had reference only to covenants between mort- 
gagor and mortgagee, and is usual in every mort- 
gage. It was put there in order to protect the 
mortgagee, who may not be in possession, from 
demand for taxes levied while the mortgagor 
was m possession. It has no possible application 

I? *^? Vi^?^^ ^^ o^ bondholders. 6 Wall. (73 
U. b.) 15.] ^ 
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Case 'No, 5,904. 

HAILES et al. v. VAN WORMER et al. 

[7 Blatchf. 443.] 1 

Circuit Court, N. D. New York. June, 1870.2 

Patents— Old Devices—New Combixation. 

1. Although a combination of old devices may 
be patentable when a new and useful result is 
produced, no one can, by combining several de- 
vices, each of which is old, thereby deprive oth- 
ers of the right to use them separately, or of the 
right to use them in new combinations, or of 
the right to use some of them in combination, 
omitting others. 

[Cited in Sarven v. Hall, Case No. 12,369; 

Coolidge V. McCone, Id. 3,186.] 
[See note at end of case.] 

2. The mere addition of an old device pro- 
ducing a specific result, to another old device 
producing its own result, in such wise that their 
combination produces those same two results, 
and no other, is not invention. 

[Cited in Sarven v. Hall, Case No. 12,369; 

Reckendorfer v. Paber, Id. ll,62o.] 
[See note at end of case.] 

3. If the combination itself produces a new 
and useful result, not due to the separate ac- 
tion of either, nor attained thereby, but due 
to the co-operative or reciprocal action of the 
combined devices, a difiEerent question arises. 

[Cited in Russell & Erwin Manuf'g Co. v. 

Mallory, Case No. 12,166.] 
[See note at end of case.] 

4. Invention generally consists in new modes 
of employing what was before known, so as to 
produce thereby effects either not produced be- 
fore, or not produced in that manner, or not 
produced so usefully. 

5. If the combination of the old devices be 
supplemented by other and new devices co-oper- 
ating therewith, and thereby a new and useful 
result is produced, not attained by the action 
of the old devices, that is invention. 

[Cited in Russell & Erwin Manuf'g Co. v. 
Mallory, Case No. 12,166; Carstaedt v. 
United States Corset Co., Id. 2,467.] 

[See note at end of case.] 

This was a suit in equity, founded on two 
letters patent. One was a reissued patent 
[No. 1,397], granted to the plaintifEs [WiUiam 
Hailes and Ellen T. Treadwell] February 
3d, 1863, for an "improvement in stoves," 
the original patent [No. 32,257] having been 
granted to John G. Treadwell and William 
Hailes, as inventors. May 7th, 1861. The 
other patent [No, 39,535] was granted to 
Martin L. Mead and William Hailes, as- 
•signees of John G. Treadwell and William 
Hailes, as inventors, August 11th, 1863, for 
an "improvement in coal stoves." and the 
interest of Mead in the patent had become 
vested in the plaintiff Treadwell. The speci- 
fication of the reissue of February 3d, 1863, 
said: "Our experience in this class of 
stoves"— base-burning or reservoir stoves— 
"is, that the most beneficial effects are to be 
secured from an organization which does not 
pass the products of combustion up, around 
and over the top of the coal-supply-reservoir, 
so as to heat a surrounding jacket thereof, 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 20 Wall. (87 V. S.) 353.] 
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but heats a circulating or ascending body 
of air by means of radiated heat from the 
fire-pot, and at the same time heats the base 
of the stove by means of direct heat, circulat- 
ing through descending flues which lead 
into the ash-pit, or around it, and to the 
smoke and di-aught flue; also, that the great- 
est economy, considering the increased bene- 
fit secured from supplying coal continuously 
out of a reservoir, is attained with an 
arrangement which holds the superincum- 
bent body of coal in suspension, such an-ange- 
ment being a reservoir with a contracted 
discharge extending slightly down into a 
flaring or enlarged fire-pot, around or above 
the whole upper edge of which, outside of 
the contracted discharge of the coal-supply- 
reservoir, the flame is allowed to circulate, 
and, therefore, caused to descend and cir- 
culate around or under the base portion of 
the stove, in its passage to the smoke and 
draught flue." There were in this reissue 
twelve claims, the flrst five of which, the 
plaintiffs alleged, had been infringed by the 
defendants [Jasper Van Wormer and others] 
namely: "(1) A base-burning, coal-supply- 
reservoir stove or furnace, so consti-ucted 
that the products of combustion do not pass 
up around and above the supply-reservoir, 
nor up through the grate, but down outside 
of the fire-pot toward the base of the stove, 
and out through a main draught flue, which 
leads directly from a space or chamber 
above the lower part of the stove, all for the 
purpose set forth and substantially as de- 
scribed. (2) The contracting of the dis- 
charge end of the coal-supply-reservoir, the 
expanding of the fire-pot, and the extending 
of the flame passage downward, for united 
operation, in a base-burning, coal-supply- 
reservoir stove or furnace, essentially as set 
forth. (3) A fire-pot resting on a base, and 
imperforated on its inner or outer circum- 
ference, or from its inner to its outer cir- 
cumference, and so constructed and applied, 
with respect to a coal-supply-reservoir, that 
an inclosed horizontal chamber for the free 
expansion and circulation of the flame and 
gases, is formed all around and outside of 
the contracted discharge, and above the up- 
per edge of the fire-pot, substantially as and 
for the purpose set forth. (4) The descend- 
ing passage or passages, in combination with 
the continuous flame-expansion and circula- 
tion passage, and a main draught flue, lead- 
ing out of the base or lower part of the stove 
or furnace, substantially as set forth and 
for the purpose described. (5) Constructing 
the fire-pot of a base-burning, coal-supply- 
reservoir stove or furnace, with an imperfo- 
rated circumference and in the form of a 
trumpet-mouth at its upper portion, in com- 
bination with descending flame-passages, sub- 
stantially as described and for the purpose 
set forth." The specification of the patent 
of August 11th, 1863, stated that the inven- 
tion covered by it was an improvement on 
the stove patented by the reissue of February 
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Sa, 1863, ana consisted, "1st, In the construc- 
tion of an illumination-window or windows, 
at one or more points in the continuous flame- 
expanslon-chamher or channel, which is 
about the base of the coal-supply-reservoir 
and the top of the coal-burning fire-pot, in 
combination with a descending fluef which 
leads to a chamber about the base of the 
stove, and from such chamber into a chim- 
ney-flue; 2d, in the construction of a damper 
draft flue in the continuous flame-expansion- 
chamber or channel, located as just stated, 
In combination with a descending flue, which 
first leads down into a chamber about the 
base of the stove, and then into the chimney- 
flue, with which the damper-draft-flue con- 
nects directly at the top of the fire-pot." 
There were in this patent six claims, the 
first two of which, the plaintiffs alleged, had 
been infringed by the defendants, namely: 
^'(1) The combination of the illuminating 
-openings, flame-expansion-chamber, coal-sup- 
ply-reservoir, fire-pot, descending flue and 
draft-flue, substantially in the manner and 
for the purpose described. (2) The combina- 
tion with the flame-expansion-chamber, form- 
ed at the base of the coal-supply-reservoir, 
and around the upper edge of the fire-pot 
of a base-burning stove, of the branch dralt- 
fiue with damper, when the same are located 
with respect to the fiame-expansion-chamber, 
fire-pot, coal-supply-reservoir, and descend- 
ing combustion-flues, substantially as and for 
the purpose described," The case was now 
beard on pleadings and proofs. 

Joel Tiffany, for plauitiffs. 
Charles M. Keller, for defendants. 

WOODRUFF, Circuit Judge. Upon a 
careful examination of the evidence in this 
case, aided by the .very full and elaborate 
.discussion of the counsel for the respective 
parties, I am of opinion that the defendants 
are guilty of no Infringement of the rights of 
the plaintiffs. 

The introduction of a magazine or reservoir 
into a stove, for the purpose of supplying coal 
to the fire-pot below, was no novelty at the 
.time when the plaintiffs' base-burning stove 
Is claimed to have been invented, in 1861. 
The contraction of the lower end of such 
;*esei'voir, so that it sjiould be smaller than 
the upper portion thereof (which is claimed 
by the plaintiffs to aid in sustaining the mass 
of coal therein, and prevent too great pres- 
.sure upon the burning coal in the fire-pot), is 
found in several stoves before that time in 
public use. The construction of a fire-pot of 
larger diameter at the top than at the bottom, 
was then not new. 

■ Stoves so constructed that the smoke, gas 
.and other products of combustion passed 
from the fire chamber, through downward 
flues, to or near the level of the b(jttom of the 
stove, were common; and the revertible 
fines, so called, had long been in use. In 
•Que of the exhibits describing the Sexton 



stove, and in the American gas-burner, these 
products of combustion were passed down 
and through a chamber in the base of the 
stove, and thence out into the smoke-pipe. 
The addition of a dhrect draft to such stoves 
as were constructed with revertible flues, 
by means of a flue above the fire-pot, pro- 
vided with a damper to be closed after the 
fuel had been ignited, was no novelty. 

The use of openings in the exterior, or 
shell, of the stove, and the insertion of mica 
therein, in order to permit the light emitted 
in the process of combustion to be seen, had 
been employed for very many years. If there 
are any other devices in the stove patented 
by the plaintiffs, embraced within the de- 
tails of their specifications, the stove manu- 
factured by the defendants does not contain 
them. The stove of the defendants does em- 
brace all of these particulars in combination, 
and this use is claimed to infringe the plain- 
tiffs' patents. This daim, however, cannot 
be sustained, unless it be true that the plain- 
tiffs have invented such a cbmblnation of 
these old devices, as precluded their intro- 
duction into the defendants' stove. To de- 
termine this, "it is necessary to examine the 
combination which the plalntifEs allege and 
describe; and, before doing so, it is proper 
to say, that, although a combination of old 
devices may be patentable when a new and 
useful result is produced, no one can, by 
combining several devices, each of which is 
old, thereby deprive others of the right to 
use them separately, or of the right to use 
them in new combinations, or of the right 
to use some of them in combination, omitting 
others. 

The plaintiffs, in their patent of 1861, did 
unquestionably combine aU these several de- 
vices in some form. Their construction of 
a flue for the direct draft was, however, 
plainly and materially different from that of 
the defendants. It consisted of 'a flue lead- 
ing from the chamber at the top of the maga- 
zhie or feeder, in such wise that, in the pro- 
cess of igniting the coal, all the smoke, gas, 
and other products passed through the coal 
before reaching the flue leading to the smoke- 
pipe; and the same is true of the invention 
as exhibited in the drawings annexed to 
that patent, as reissued February 3d, 1863, 
But, in their patent of August 11th, 1863, 
they have described the draft fine as lead- 
ing directly from the combustion-chamber 
over the fire-pot, backward into the smoke- 
pipe, without leading the smoke, gas, &c., 
through the coal in the magazine. Have 
they, then, secured such an exclusive right 
to the combination of these old devices, that 
the defendants are precluded from employ- 
ing such combination In their stoves, at the 
times and in the manner they have intro- 
duced them? 

1. The plaintiffs' combination is not the 
simple union of these several devices to. pro- 
duce a new result, but their employment in 
combination with other devices, producing a 
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stove differing in many particulars from the. 
stove of the defendants. Tlius, tlie stove of 
the plaintiffs has an exterior perforated cas- 
ing, or "Jaclxet," which surrounds the radiat- 
ing surfaces of the magazine, fire-pot, and 
flues. Of this it must suffice to say, that it has 
no apparent connection with the invention 
alleged to be infringed, its declared object 
being to receive air through its perforations, 
and discharge it (when heated by contact 
with, or radiation from, the fire-pot, descend- 
ing flues and magazine), for warming the 
apartment, or other apartments, above, to 
which it may be conducted. Nothing of this 
description is found in the defendants' stove. 
Again, the downward flue or flues in the 
plaintiffs' patent are wholly exterior to the 
stove itself, and are separated from the flre- 
pot, so as to leave a vertical space between 
them and the fire-pot, which, when the outer 
casing is applied, forms a part of the hot-air 
chamber communicating with the external 
air, which enters through the perforations 
before-mention'ed, and, when warmed, passes 
up and out at the top. The existence of 
this space between the downward flues and 
the fire chamber is specifically pointed out 
in the plaintiffs' specification. There are no 
such exterior flues for the downward draft 
in the defendants' stove, and, of course, no 
such space around the fire-pot to which the 
exterior air can have any access. 

The plaintiffs' specification describes the 
downward draft for the passage of smolse 
and the other products of combustion to the 
bottom of the stove, as pipes placed over 
apertures made in the top plate of the base 
of the stove, and extending upward to the 
upper rim of the fire-pot, and connected there- 
with by perforated flanges or ears, not only 
so that a space is left between the pipes and 
the fire-pot, as above stated, but such per- 
foration forms the outlet from the combus- 
tion chamber,- In the defendants' stove none 
of these devices exist. The space around 
the magazine and the fire-pot is tightly en- 
'closed, and there is one entire continuous 
chamber from the top of the stove to the 
bottom of the fire-pot, around the magazine, 
over the surface of the coal, and around the 
fire-pot, constituting an extended combustion 
chamber surrounding each, through which 
the unconsumed smoke and gas pass upward 
to the top and out, when the direct draft is 
in use, and downward to the base of the 
stove, when the direct draft is not desired. 

In the stove described in the plaintiffs' 
specification, the base of the cylinder which 
forms the reservoir terminates in a circular 
flange (h), projecting outwardly, and then 
curved downward, and fitted down upon the 
upper edge of the fire-pot, so as to form a 
perfectly close circulating chamber, or 
"flame-channel," around the bottom of the 
magazine, and with no communication up- 
wards with the space aroimd the magazine, 
or downwards around the exterior of the 
tire-pot, the only outlet therefrom being what 
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are called perforated flanges or ears, with 
which the downward pipes already referred 
to are connected. This, with its flange or 
ear-passages, constitutes, as claimed, the com- 
bustion-chamber contrived to retain the prod- 
ucts of combustion in immediate contact 
with the incandescent coal around the base 
of the reservoir,- in which they may expand, 
and, in their passage to the outlet, be drawn 
over the surface of the coal, and their more 
complete combustion be effected. 

Now, although very great stress was laid 
upon this feature of the plaintiffs' alleged in- 
vention, I am clearly of opinion that there i& 
no corresponding device in the defendants' 
stove, nor any infringement thereof, if the 
plaintiffs' right to its exclusive use were ta 
be conceded. In the defendants' stove, the 
magazine or feeder has no connection with 
the fire-pot, or with the sides of the stove. 
Communication with the upper part of the 
stove around the magazine is not cut off by 
flanges or otherwise. The circulation and 
passage of the heated smoke, gas, and prod- 
ucts of the combustion, while the direct 
draft is in operation, are up and around the 
reservoir or feeder, and their circulation and 
passage are down and around the sides of the 
fire-pot, in immediate contact therewith, 
when the downward draft is in operation. 
The combustion-chamber consists of the en- 
tire space over the fire-pot not occupied by 
the reservoir, extending to the top of the 
stove, and the space downward around the- 
fire-pot. This arrangement does not em- 
brace, but excludes, the effect claimed for the 
plaintiffs' stove, (namely, passing the prod- 
ucts of combustion over and across the in- 
candescent coal, horizontally, to secure their 
more complete combustion,) by passing the 
products of combustion directly over the edge 
of the fire-pot, downward, along.its sides. 

It is unnecessary to dwell upon the plain- 
tiffs' arrangement of the lower extremity of 
the reservoir or feeder, by means of the ring 
flange (k) and the detachable ring (v), with 
a horizontal flange and bolts, to form, in their 
connection, a frame for the reception of fire- 
brick or other fire-proof material. These 
are, however, a part of the plaintiffs' com- 
bination, and are not only a material part, 
but are the immediate and sole agents or 
means of producing one of the new results, 
namely, the protection of the lower extremity 
of the reservoir or feeder from destruction 
by the heat of the burning coal below— a re- 
sult, however, not at all produced by the- 
combination of a reservoir with a revertible 
flue and the fire-pot, and having no more 
fitting application to that combination than 
to any reservoir introduced into any stove. 
However valuable they are, and whether 
they do or do not produce a new resvdt, the 
defendants have not used them. They em- 
ploy the mere iron cylinder as a receptacle 
and conductor of the coal to the top of the 
fire-pot, without any such protection. 
2. Bringing thus into view the fact that- 
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the plaintiffs' patents are not for the mere 
combination of a reservoir diminished in size 
at its outlet, with a flaring fire-pot and re- 
vertiljle flues and mica windows, but that 
these are used in combination with other 
devices, I observe, that, whatever new re- 
sults are produced, they are due, not to the 
combination of the first named four devices 
(which alone appear in the defendants' stove), 
but to those other devices which are used in 
combination therewith. This renders some 
■ attention to the difference between a mere 
aggregation of devices and its results on the 
one hand, and a patentable combination of 
old devices, which produces a new result, or 
an old result in a better or more economical 
manner. 

The mere addition of an old device pro- 
ducing a specific result, to another old device 
producing its own result, in such wise that 
their combination produces those same two 
results, and no other, is not invention. For 
illustration, suppose the use 'of a fire-pot con- 
structed of fire-brick, or like indestructible 
material, were common, in stoves having a 
direct draft only, its use being valuable be- 
cause of its indestructibility and hence its 
economy, and suppose, also, stoves construct- 
ed with revertible flues were in like common 
use, the revertible flues around and under the 
base of the stove effecting, as results, a more 
perfect combustion, and warming the lower 
part of the stove, by the passage of the heat- 
ed products of combustion around or beneath 
it, and so warming the air in the room near 
tlie floor— adding or combining the fire-pot of 
fix"e-brick to or with the stove having reverti- 
ble flues, would not be invention, no other 
results being thereby produced. The fire-pot 
of fire-brick would still produce its appro- 
priate and original result, namely, it would 
be a more economical fire-pot, and the re- 
vertible flues would still produce their appro- 
priate and original results, namely, more per- 
fect combustion, and the warming of the base 
of the stove and the air near the floor; but 
neither result would be due to the combina- 
tion, nor would any result be produced that 
either, separately, did not produce. On the 
other hand. If the combination itself produces 
a new and useful result, not due to the sepa- 
rate action of either, nor attained thereby, but 
due to the co-operative or reciprocal action 
of the combined devices, a totally different 
question arises; for, obviously, invention gen- 
erally (as distinguished from discovery) con- 
sists in new modes of employing what was 
before known, so as to produce thereby ef- 
fects either not produced before, or not pro- 
duced in that manner, or not produced so 
usefully. So, also, if the combination of the 
old devices be supplemented by other and 
new devices co-operating therewith, and 
thereby a new and useful result is produced, 
not attained by the action of the old devices, 
there, also, is invention. 

I am, therefore, not required, in order to 
the decision which I make, to hold that the 



plaintiffs have no patentable invention. They 
have supplemented the combination of de- 
vices already in use, by constructing a close 
circular space immediately over the burning 
coal and around the lower end of the reser- 
voir or feeder, by extending flanges from the 
side of the feeder and connecting them with 
the upper edge of the fire-pot, thus cutting 
off the ascent of the heated products of com- 
bustion and their access to the space above 
around the sides of the magazine, and also, 
as is claimed, compelling those products to 
pass horizontally over the incandescent coal, 
to reach the outlet to the pipes placed outside 
and leading to the base of the stove. The 
two useful results of this arrangement, as al- 
leged, are, 1st, a more perfect combustion of 
the smoke and gases rising from within the 
fire-pot; and, 2d, the protection of the reser- 
voir and coal therein from being overheated. 
Now, these results are not due to the com- 
bination of the four devices which are includ- 
ed in the defendants' stove, but to the sup- 
plementary device. Hence, the significance 
of the description, and especially of the claim 
in the plaintiffs' specification, which is not to 
the mere combination, but to the combination 
in the manner and for the purposes set forth. 
The defendants, on the other hand, use the 
four old devices in their stove, and in it they 
produce the several appropriate and original 
results pertaining to each. Their stove is 
supplied with a space around the fire-pot, 
leading to the base, which forms the down- 
ward passage way thereto, operating to con- 
duct the unconsumed products of combustion - 
through the base to the smoke-pipe. By this 
they secure the beneficial results long before 
attained by the use of revertible flues. But 
these benefits, whatever they are, are not the 
results of the combination. They are just 
what revertible flues in any stove, and in any 
combination, are adapted to produce, unless 
their peculiar construction has produced 
other or greater benefits, so as to be protected 
by their own patent, which it is not material 
here to consider. So, they use a reservoir or 
feeder contracted in size at its lower end or at 
some point above. By this they secure the 
benefit of the contraction, if there be such 
benefit, in sustaining in part the necessary 
coal in the reservoir above, and also the con- 
tinuous supply of coal to the fire-pot, heated 
so as readUy to ignite. But this was no new 
result, nor is it a result arising from the com- 
bination, in any sense whatever. Again, they 
use a flaring or funnel shaped fire-pot, that 
is, a fire-pot having a larger diameter at the 
top than at the bottom. Now, obviously, tlie 
diameter of the fire-pot at the top being fixed 
by its proper relation to the size of the dis- 
charge end of the reservoir or feeder, the re- 
sult of contracting it at the bottom is to ena- 
ble them to use less coal, without diminishing 
the surface of the burning coal at the top; 
and there may be other results of using a fire- 
pot with oblique instead of perpendicular 
sides. Whether this form is, m any view. 
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useful, or to be preferred to the other form, 
is left, to say the least, in great doubt, by the 
evidence; but that is not a point material to 
the view I am presenting, which is, that these 
results are not the results of the combina- 
tion, and, as I have above stated, the form 
is not new. The results flow from this form 
of fire-pot, whether used in the defendants' 
stove or elsewhere. 

What is above said applies with most ob- 
vious fitness to the openings, closed with 
mica, for the purpose of illumination. The 
office they perform is, in the defendants' 
stove, precisely what they have performed 
in other stoves, for more than thirty years, 
namely, to permit the light produced by the 
combustion to escape into the room, and, if 
not made perfectly tight, then to permit the 
entrance of some atmospheric air into the fire 
chamber. These results have no relation to 
the combination, are not due to it, and are 
not affected by it It follows, therefore, that, 
however useful and valuable the plaintifEs' 
stove may be, and whether they have or have 
not invented a patentable combination sup- 
plemental by new devices, so that new re- 
sults are produced, or old results by new 
means, or in a better manner, the defendants 
have done nothing to infringe any right 
which the plaintiflCs have acquired, 

3. I have thus considered the question of 
infringement, by showing what the defend- 
ants do use in their stove, and that, so far 
as is material to this case, it consists in em- 
ploying mica windows, a reservoir or feeder 
contracted in size at or above its lower end 
or place of discharge, a fire-pot having a 
larger diameter at the top than at the bot- 
tom, and a downward draft, with a direct 
draft for the purpose of more speedy igni- 
tion of the coal; that these were all old de- 
vices; that, whatever the plaintiffs may have 
accomplished in the construction of their 
stove, the defendants have not, in theirs, se- 
cured any new results, nor employed any new 
modes of producing or of improving the sepa- 
rate result of each of these devices; and, 
therefore, that what they have done, so far 
as is material to this controvei'sy, is merely 
gathering these separate results into one 
stove, without new devices for their accom- 
plishment, or altering or improving them as 
a result of the combination. I have also 
shown some of the actual differences be- 
tween the stove of the defendants and that 
patented by the plaintiffs; that the devices 
introduced by the plaintiffs in perfecting their 
combination, make it a different and more 
comprehensive combination; and, that the 
defendants have neither used such more com- 
prehensive combination, nor those other and 
additional devices which form a part of the 
plaintiffs' stove, as decribed in their specifica- 
tions. I ought to remark here, that, in mak- 
ing the comparison, it was of most essential 
importance to use the stove described in the 
plaintiffs' specifications, and exhibited in the 
drawings annexed thereto, and not the stove 



called the "Brilliant," produced on the hear- 
ing, -which departs largely therefrom in most 
of the particulars which are distinctive fea- 
tures of their stove, as described in their speci- 
fications. 

It is, moreover, Important to the right un- 
derstanding of my decision, and Just, also, 
to the defendants, that I should state distinct- 
ly, that, in saying that the defendants, 
in their combination of the old devices 
contained in their stove, have not, by 
such combination, produced new results. I 
mean, that they have not produced any such 
results by mere combination, nor by the use 
of any devices embraced within the plain- 
tiffs' patents. I do not decide that their em- 
ployment of the open circular space around 
the fire-pot, as a chamber for the continued 
combustion of the flame, and the descending 
unconsumed smoke and gases, is or is not a 
new device, producing the new and useful 
results claimed therefor in their own patent. 
This is also true in respect to the peculiar 
devices employed in their stove for adjust- 
ing the reservoir or feeder, also mentioned 
in theh: patent The novelty and utility of 
what in their patent they claim to have In- 
vented, in the view I take of the question 
of the infringement of the plaintiffs' patent, 
are wholly immaterial to the decision. These 
devices are not in the plaintiffs' patent 

This discussion is already very prolix, and 
enough has been said to exhibit as I think, 
sufficient grounds for the decision I am con- 
strained to make. There are other points 
of difference between the stove of the plain- 
tiffs, described In their patents, and the stove 
of the defendants, which make the departure 
from the plaintiffs' aggregate combination 
still greater; but I deem it unnecessary to 
discuss them further. As a mere combina- 
tion of the devices which have been used 
by the defendants, and apart from the sup- 
plemental and auxiliary devices which the 
plaintiffs inti'oduced and claim in their pat- 
ents, and which the defendants have not 
used, I am not at all satisfied that the Sexton 
stove does not embrace all that is useful in 
the stove of the plaintiffs. It is a base-bm-n- 
ing stove, with revertible flues and a reser- 
voir or feeder. The differences of form are 
obvious, but whether those differences are 
anything more than differences in form, and 
produce either new or Tis?eful results, are 
left at least doubtful by the evidence. I 
have not deemed it necessary to consider the 
further fact that the defendants use a reser- 
voir and feeder having an enlarged mouth, 
for the alleged purpose of preventing a clog- 
ging of the coal in its passage to the coal-pot 
It was not necessary, because my conclusion 
is already reached upon other grounds. 

Finally, the counsel for the plaintiffs, on 
the hearing, and in his printed argument, 
frankly, and in unequivocal terms, admitted 
and repeated, that "the defendants may ap- 
ply the self feeder to the American gas-btu'n- 
er, or to any other stove, provided, that, in 
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the organization and construction of such 
magazine stove, they do not include the im- 
provements patented hy the plaintiffs." This 
concession accords perfectly with the views 
which I have above presented. The de- 
fendants were at liberty to use the reservoir 
or magazine, together with a coal stove hav- 
ing reverdble flues, and also the direct draft 
for kindling the fire, and mica openings for 
the purpose of illumination. Such, without the 
reservoir, was the American gas-burner, con- 
structed by the defendants several years be- 
fore the plaintiffs' patents were gi-anted. 
They were not at liberty to borrow from 
the plaintiffs any patented devices employ- 
ed by them to produce new and useful re- 
sults from the combination. 

"What have the defendants done which it is 
not here conceded they had a right to do? 
In answering this, it is material to observe, 
that, at the time the plaintiffs received their 
patents, both the American gas-burner and 
the stoves described by the plaintiff's pat- 
ent, were of nearly or quite uniform size in 
their exterior from top to bottom. Both, 
however, were somewhat contracted in size 
at the base. The irregular and highly orna- 
mental form since given to both, has made 
an exterior resemblance which might mislead, 
were it not observed, that this is a pm'ely 
adventitious and subsequent conformity, and 
a change from the form originally used by 
both. The mere form, in this respect, is not 
secured by the patents, and has no actual 
bearing or significance in the determination 
of this case. Changing the form in this respect 
did not impair or enlarge the rights of the 
plaintiffs, nor does a change in that respect 
constitute any violation of the patents by the 
defendants. Place, then, in the American 
gas-burner, a resei-voir, conical in form, with 
its greater diameter at top, and, except in 
two particulars, the defendants* stove is pro- 
duced, with literal exactness. Those particu- 
lars are these: 1st. The products of combus- 
tion in the American gas burner pass through 
a series of openings in and all around the 
bell-formed top edge of the fire-pot, and cir- 
culate freely along and around the fire-pot 
below, whereas, in the defendants' present 
stove, that top edge of the fire-pot is removed, 
BO that these products of combustion pass 
without any obstruction directly over and 
downward along and around the fire-pot; 2d. 
The fire-pot in the American gas-burner had 
perpendicular sides, while in the defendants' 
last stove the bottom is contracted, so that 
the sides are oblique or sloping. It these 
changes were not the adoption of new de- 
vices covered by the plaintiffs' patents, this 
Is decisive. 

As to the first, there is nothing like it in 
the stove described in their patents. By the 
change, the space over the edge of the pot 
was made perfectly open and free from all 
obstruction to the even, regular and constant 
overflow of the products of combustion down, 
aroimd and along the sides of the fire-pot. to 



the base. In the plaintiffs' stove, as de- 
scribed in their patents, a directly contrary 
arrangement is introduced, namely, the cir- 
cular flange connected with the lower part of 
the magazine is brought down and made to 
fit upon the upper edge of the fire-pot, not 
only so that there can be no such overflow, 
but so as to" form a close circular chamber 
or "flame-channel;" from which there is no 
outlet except through what are described as 
"perforated flanges or ears of said pot," form- 
ing outlets leading to the descending pipes on 
the outside of the pot, such flame-channel 
compelling, as" is claimed, the products of 
combustion to pass horizontally over the sur- 
face of the incandescent coal to reach the 
outlets, and thus, as is alleged, producing a 
more perfect combustion of such products— an 
arrangement and a result not made or at- 
tained in the defendants' stove. 

As to the second, namely, the reduction of 
the diameter of the fire-pot at the bottom, I 
have already shown that this was neither 
new nor produced any new result The di- 
ameter of the top must, in any base-burning 
stove, have such a relation to the diameter of 
the mouth of the reservoir or feeder, as will 
permit the passage of air from the grate up 
through the burning coal and maintain com- 
bustion in the fire-pot; and this will be pre- 
cisely the same whether the diameter of the 
pot at the bottom be greater or less, provided 
always it be of a diameter sufficient to admit 
the current of air required to maintain the 
combustion. Any results of the reduced form 
are no other in this stove than they were in 
any stove in which a fire-pot of that form 
had been before used, and they are, therefore, 
not results of any invention or combination 
embraced in the plaintiffs' patent 

This concession by the counsel for the plain- 
tiffs was made in a spirit of commendable 
candor, and could not, I think, have been 
reasonably withheld, since it was true, in 
fact, that the defendants had applied the mag- 
azine or reservoir with diminished diameter 
below the top, to the American gas-burner, in 
1857 or 1858, three years before the plaintiffs' 
first patent and in a modified form after- 
wards, down to the construction of the stove 
now complained of. I have not attached im- 
portance to this prior use nor to niany other 
facts which may be deemed material, because 
the views already stated at too much length 
are decisive. The defendants are entitled to 
a decree dismissing the bill, with costs. 

[NOTE. On appeal to the supreme court this 
judgment was affirmed in an opinion by Mr. 
Justice Strong, who said that a new combina- 
tion of old devices is patentable if the result 
produced is new and useful. The result how- 
ever, must be a product of the combination, and 
not a mere aggregate of several results, each 
the complete product of one of the combined ele- 
ments. A person who brings together several 
old devices without producing a new and useful 
result, and something more than an aggregate 
of old results, cannot prevent others from using 
the same devices, nor, even if a new and useful 
result is obtained, can he prevent others from 
using a combination of some of the devices.- 20 
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Wall. (87 U. S.) 333. See, also, Hale v. Stimp- 
son, Case No. 5,915, for a case involving a simi- 
lar pointj 



Case No. 5,905. 

HAINES et al. v. CARPENTER. 

[1 Woods, 262.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1872.2 

ExEcoTOE — Displacement — Verificatiox of Bill 
IX Equity — Knowledge and JSeliep — Multi- 

FARIOUSXESS — CONCUKKENT JURISDICTIOS — BiLL 

TO Establish Valiuitt of a Bequest. 

1. Where an executor has qualified and given 
bond for the faithful discharge of his trust, and 
taken possession of the property of the estate 
by virtue of the provisions of the will, a strong 
ease must be made against him to induce the 
court to appoint a receiver to take the posses- 
sion of the property from him. 

2. The application for a receiver must be sup- 
ported by evidence showing that the appoint- 
ment is necessary. 

3. The verification by complainant of a bill 
stating upon information and belief, grounds for 
the appointment of a receiver, is not of itself 
such evidence as would justify the appointment 
by the court. 

4. In an application to discharge a trustee, 
and for the appointment of a receiver for the 
trust estate, it must be made to appear that the 
property is in danger and that the trustee is ir- 
responsible. 

5. A bill which united a controversy raised by 
the heirs of testatrix touching the validity of the 
bequests in the will, with the claims of the 
heirs of the husband of testatrix to the prop- 
erty bequeathed by the will, and with the suit of 
a creditor seeking judgment against the suc- 
cession, and with a demand for an account to 
be rendered by the executor, was Jield to be mul- 
tifarious. 

6. Courts of equity will not allow a multi- 
farious bill as a remedy for a multiplicity of 

suits. 

7. Where two courts have concurrent juris- 
diction, the one which first obtains actual juris- 
diction of the parties and subject matter is en- 
titled to proceed to final adjudication, and nei- 
ther party can be forced into another forum, ex- 
cept as provided by the acts of congress for the 
removal of causes from the state to the federal 
courts. 

[Cited in Pulliam v. Pnlliam. 10 Fed. 29; 

Latham v. Chafee, 7 Fed. 524.] 
[See note at end of case.] 

8. The effect of the case of Payne v. Hook, 7 
Wall. [74 U. S.] 425, considered. 

9. Where the purpose of a bill is not to ob- 
tain possession of a particular thing bequeathed,* 
but to establish the validity of the bequest, a de- 
mand for the particular legacy is not a necessary 
preliminary to the suit, under article 1626 of 
the Code of Louisiana. 

In equity. This cause was submitted upon 
a motion by complainant for the appoint- 
ment of a receiver, and at the same time 
upon the demurrer of defendants to the bill. 

Harris & Harris, B. C. Billings, and A. de 
B. Hughes, for complainant 

Given Campbell and E. T. Merrick, for de- 
fendants. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
i [Affirmed in 91 U. S. 254.] j 



WOODS, Circuit Judge. The bill alleges in 
substance that complainants are trustees of 
the Vicksbmrg Baptist Church of Vicksbm'g, 
in the state of Mississippi, a body corporate 
under the laws of that state; that Celia A. 
Graves, late of Madison parish in the state 
of Louisiana, by her last will and testament, 
dated January 27, 1872, bequeathed to the 
said church a certain plantation known as 
"Willow Glen," situate in said parish of 
Madison, and of the value of about $24,000; 
that by said will Charles Cai'penter was con- 
stituted universal legatee and given seizure 
of testatrix's estate and nominated and ap- 
pointed executor; that Celia A. Graves de- 
parted this life in February, 1872, and her 
succession was opened in said parish, • her 
last will and testament duly proven and ad- 
mitted to record, and Carpenter qualified as 
executor, and that the estate and property of 
testati'ix, including the said plantation, are 
in the hands of Carpenter as executor; that 
complainants are informed and believe that 
said Carpenter is wholly unfi.t and incompe- 
tent to manage and control the estate in such 
a way as will best secm-e the benefit and ad- 
vantage of the succession; that it was his 
duty as executor to take immediate personal 
control and supervision of all the affairs of 
the succession, yet he has depended upon 
others to manage and direct its affairs, from 
which facts it is charged that the succession 
is liable, in the hands of the executor, to go 
to waste, and be greatly damaged and de- 
creased in value; that the executor is en- 
deavoring to defeat the bequest made to said 
Baptist Church, by depreciating the value of 
the estate, and by confederating with one 
Ellas S. Dennis, to institute fictitious suits 
against himself as executor, in order to sweep 
away the assets of the estate and to con- 
sume the succession in the payment of the 
judgments thus obtained; that Dennis, with 
the knowledge and consent of the executor, 
has instituted a suit in the district court for 
the parish of Madison, in Louisiana, against 
the executor, by which he seeks to recover 
a large amount claimed to be due him as 
partner of the testatrix. Complainants charge 
that they will be able to prove, as they are 
informed and believe, that Dennis was not 
the partner but merely the agent of testatrix, 
and that he is not entitled to recover in his 
suit, and that a fraudulent design exists be- 
tween the executor and Dennis in reference 
to said suit; that Mary Stout and others, rep- 
resenting themselves to be the only heirs at 
law of testatrix, have instituted a suit in the 
parish court for the parish of Madison, in 
which they claim that the bequest to the 
church and all other bequests in the bill, ex- 
cept the one to John A. Klein, were null and 
void, charging illegal and fraudulent conduct 
on the part of the executor and Dennis, and 
praying that said bequests be declared nuU 
and void and petitioners put in possession of 
the succession, and that complainants in their 
corporate capacity had appeared and filed 
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an answer in said cause; tliat Richard H. 
Graves and otliers, claiming to be the only 
heirs at law of George W. Graves, who was 
the husband of testatrix, have filed their 
petition in the district court for the parish of 
aiadison, in which they claim all the estate 
which belonged to said George W. Graves at 
his decease, and that the property bequeath- 
ed by testatrix was in fact the property of 
George W. Graves, and that the will of tes- 
tatrix was null and void, and conveyed no 
right or title to any property to the legatees 
therein named, and praying that said will 
be declared null and void, and petitioners 
placed in possession of said property. 

The bill further alleges that said will is in 
all respects legal and valid; that it contains 
nothing in conflict with either the laws of 
Jlississippi or Louisiana. The bill makes 
Carpenter, in his capacity as executor, Den- 
nis, the legatees under the will, and the 
heirs at law of both Celia A. Graves and 
George W. Graves, defendants, and prays 
that Carpenter may be required to file in 
this court his accounts as executor, and to 
pay into court aE amounts received by him 
and now remaining in his hands; that a mas- 
ter may be appointed, to whom all claims 
against the succession of Celia A. Graves 
may be referred, and to whom all creditors 
may be required to make proof thereof, and 
that claims not presented to him shall be 
barred; and that the master shall report to 
this court; that a receiver may be appointed, 
who shall take immediate possession of all 
property, real and personal, belonging to said 
succession, wheresoever the same may be 
found; that payment may be made of all 
claims which this court shall find to be just 
and valid claims against said succession, and 
all others rejected; that a decree may be en- 
tered by this court, declaring the validity of 
said will, and after the payment of all just 
debts of said succession, ordering the receiver 
to place complainants in full possession of 
the property bequeathed to the Baptist 
Church, as well also as the payment of all the 
legacies named in the wUl, and direct, by 
said decree, the full and final administration 
of the succession; and that the possession of 
the property of the succession may be taken 
from Carpenter, the executor. The bilhalso 
prays for an injunction to restrain defend- 
ants or any of them from prosecuting any 
suit affecting said succession or the interests 
of said chin:ch in said succession, and espe- 
cially from further prosecuting the said suits 
in the state courts of Louisiana above men- 
tioned. The bill is demurred to on several 
grounds: 1. Because it is multifarious. 2. 
Because the bill shows that the state courts 
of Louisiana were seized of jurisdiction of 
the question of the validity of said will, and 
that the property in question was in the cus- 
tody of the state courts, and in the process of 
administration by them. 

The first question to be considered is: 
Ought the court, upon the case made, to ap- 
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point a receiver? The party in possession 
of the property for which a receiver is asked 
is the executor named in the will of the tes- 
tatrix, who has qualified in the probate 
court and given bond for the faithful dis- 
charge of his trust Under these circum- 
stances the court should not displace him 
upon light grounds. Beverley v. Brooke, 4 
Grat 208. And though a suit be instituted 
by a party having an interest in the estate, 
it does not follow that the trust created by 
the testator is to be set aside. A strong 
case must be made out to induce the court 
to dispossess a trustee or executor who is 
willing to act Kerr, Rec. 19; Smith v. 
Smith, 2 Tounge & C. Ex. 361; Bainbridge 
V. Blair, 4 Law J. Ch. 207. The grounds 
upon which this court is asked to dispossess 
the executor and turn over the property of 
the succession to a trustee are, that Carpen- 
ter, the executor, is unfit and incompetent 
to manage and successfully control the es- 
tate; that he has only cultivated a part of 
the land susceptible of cultivation, when, in 
the opinion of the complainants, all of it 
should have been cultivated; that he is en- 
deavoring to defeat the bequest to the said 
Baptist Church, by depreciating the value 
of the estate, and that he is confederating 
with said Elias S. Dennis to institute ficti- 
tious suits against the estate in order to 
sweep away .its assets. These charges are 
not directly made, but are stated on the in- 
formation and belief of complainants, and 
they are not supported by a single affidavit 
to any fact The application to appoint a 
receiver must be supported by evidence 
showing that the appointment is necessary. 
Middleton v. Dodswell, 13 Ves. 266. 

There is absolutely no testimony to sup- 
port the application in this case. It is true 
that one of the complainants swears to the 
bill, but in doing so he only swears that he 
has been informed of and believes certain 
statements in his bill. This is not evidence, 
and gives no support to the application. The 
fact is that the court is asked to appoint a 
receiver in this case on mere rumor, without 
any proof showing the necessity of the ap- 
pointment But even if the fact were estab- 
lished that the trust property was in dan- 
ger, that of itself would not be sufficient It 
must be further shown that the party in pos- 
session is irresponsible. Willis v. Corlies, 2 
Edw. Ch. 281; Clark v. Ridgely, 1 Md. Ch. 
70; Blondheim v. Moore, 11 Md, 365; Burt 
V. Burt, 41 N, Y. 46; Haggerty v. Pittman, 
1 Paige, 298, There is no proof that the ex- 
ecutor is irresponsible, or his bond insuffi- 
cient, nor is there any averment in the bill 
to that effect The motion for a receiver 
must therefore be overruled. 

Let us next consider the grounds of de- 
murrer to the bill. Several of these gi-ounds 
appeal- to be well taken. The most obvious 
objection to the bill is that It is multifa- 
rious. "By multifariousness is meant the 
improperly joining in one bill, distinct and 
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independent matters and thereby confound- 
ing them; as, for example, by uniting in 
one bill several matters perfectly distinct 
and unconnected against one defendant, or 
the demand of several matters of a distinct 
and independent matter against several de- 
fendants in the same bill." 1 Coop. Eq. PL 
182; Saxton v. Davis, 18 Ves. 72. In this 
bill the controversy raised by the heirs at 
law of the testatrix, touching the validity of 
the bequests of the will, is united with the 
claim of the heirs of George "W. Graves, the 
husband of testatrix, to the property dis- 
posed of by the will; they claiming that the 
property descended to them, and did not be- 
long to the testatrix, and could not therefore 
pass by her will, and with the suit of iElias 
W. Dennis, a creditor of the succession, 
whereby he seeks to recover judgment 
against the estate, and with a demand for 
an account to be rendered by the executor. 
I do not think the adjudged cases furnish a 
better illusti-ation of a multifarious bill. A 
bill by a creditor sought an account against 
an executor and trustee of the testator's es- 
tate, and also to set aside a sale made by the 
executor and trustee to a purchaser who was 
made a party to the bill; it was held de- 
murrable for multifariousness, for the pur- 
chaser had nothing to do with the general 
settlement of the accounts of the estate, and 
ought not to be involved in any litigation 
respecting it Salvidge v. Hyde, Jac. 151. 
So when devisees and legatees brought a 
bill against the trustees and executors under 
the will and against a mortgagee of part of 
the estates, alleging collusion between the 
trustees and executors and the mortgagee, 
and that they refused to compel the mort- 
gagee to account for the rents and profits, 
or to redeem the mortgage, and the bill 
prayed for an account of the testator's 
effects, and that the mortgage might be re- 
deemed; the bill was held on demurrer by 
the mortgagee to be multifarious, for the 
mortgagee had nothing to do with the gen- 
eral settlement of the accounts of the estate. 
Pearse v. Hewitt, 7 Sim. 471. The cases 
where unconnected parties are allowed to 
be joined in a suit are where there is one 
common interest among them all, centering 
in the point in issue in the cause. Ward v. 
Duke of Northumberland, 2 Anstr. 469. 

Now in the case under consideration, the 
heirs of George W. Graves have no interest 
in the controversy between the heirs of the 
testatrix and her executor, and the devisees 
under the will, for they claim as heirs of the 
husband of the testatrix, and their claim 
would not be affected, no matter how that 
controversy might end; neither are they in- 
terested in the accounts of the executor, as 
such, nor in the controversy between Dennis 
and the executor. Neither is Dennis a cred- 
itor interested in the issue between the dev- 
isees and the heirs of the testatrix nor in the 
general accounts of the executor, nor in the 
claim of the heirs of George W. Graves to 



tJie property of the testatrix. In this bill a 
creditor is called on to litigate his claim 
against the estate, in connection with a con- 
troversy about the validity of certain be- 
quests in the will, and a trial of the right of 
property between the executor and the heirs 
of a third party. Is not this "the uniting 
of several matters of a distinct and inde- 
pendent nature against several defendants in 
the same bill?" In my judgment, therefore, 
the bill is multifarious. It is further al- 
leged, as groimd of demurrer to the bill, that 
the bill itself shows that the state courts of 
Louisiana were seized of jurisdiction of the 
question of the validity of said will, and that 
the property in question was in the custody 
of said state courts and in process of admin- 
istration by them before the filing of this 
bill. When two courts have concurrent ju- 
risdiction, the one which first obtains posses- 
sion of the subject must adjudicate, and nei- 
ther party can be forced into another juris- 
diction. Smith V. Mclver, 9 Wheat. [22 U. S.] 
532; Shelby v. Bacon, 10 How. [51 U. S.] 56; 
Taylor v. Carrol, 20 How. [61 U. S.] .j83; 
Peale v. Phipps, 14 How. [55 U. S.] 368; Mal- 
let V. Dexter [Case No. 8,988]. The jurisdic- 
tion of the probate court of the parish of 
Madison, to pass upon the validity of the be- 
quests in the will of Celia A. Graves, is un- 
questioned. That court, before the filing of 
this bill, had entertained a cause in which 
the validity of said bequests was litigated, 
and the complainants in this case had en- 
tered their appearance therein, and filed 
their answer. What right has this court to 
interfere, and draw that controversy to it- 
self, or forbid the parties from litiga,ting the 
question in the forum of their choice, which 
has ample jurisdiction to adjudicate it? No 
reason is given in the bill why this court 
should so interfere. No collusion is alleged 
between the executors and the heirs of Celia 
A. Graves. True, it is averred that from lo- 
cal prejudice complainants cannot get justice 
in the Madison parish court That might 
prove a ground for the removal of the cause 
in the parish court to this court if the sub- 
ject matter of the controversy was such that 
this court would have jurisdiction, but it i& 
no reason for enjoining the proceedings in 
the parish court by a new and original suit 
commenced in this. The property of the suc- 
cession of Celia A. Graves is in gremio legis; 
the jurisdiction of the parish court has at- 
tached to the assets; they are in the hands 
of a trustee, who is required to account only 
to the court which appointed him, and this 
court has no power to take the assets from 
the possession of that trustee and compel 
him to account here. 

The case of Payne v. Hook, 7 Wall. [74 U, 
S.] 425, is much relied on to sustain the ju- 
risdiction of this court to grant the relief 
prayed by this bill. But the purpose of the 
bill in that case was only to recover the- 
share of a distributee against the estate, and 
to compel an account to show what that 
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share was. It does not appear tbat the bill 
in this case sought to remove the adminis- 
trator appointed by the state coujrt, and to 
take the assets from his hands and place 
them ta the hands of a receiver who should 
be charged with the duty of being adminis- 
trator; in short, to transfer the administra- 
tion thereof to the federal courts. No case 
can be found where a court of the United 
States has assumed to go the length required 
by this bill. In the case of Peale v. Phipps, 
14 How. [55 U. S.] 376, the court in speaking 
of the case of Erwin v. Lowry, 7 How. [48 
U. S.] 172, say of the proceedings of the Unit- 
ed States court in that case, that "they were 
made to enforce a lien created by the testa- 
tor in his lifetime, and consequently could 
not interfere with the duties of the curatoj^ 
or the authority of the state court under 
which he was acting, and to which he was 
bound to account." The spirit of this re- 
mark applies to the case of Payne v. Hook 
[supra], and I am of opinion that that ease 
is not an authority to sustain this bill. 

In the argument of the demurrer the pre- 
vention of a multiplicity of suits was stated 
to be one of the grounds of equity in the bill. 
But courts of equity do not allow a multi- 
farious bill as a remedy for the multiplicity 
of suits. The objection to the bill that com- 
plainants have never demanded their legacy 
and their right has never been recognized by 
executor does not appear to be well taken. 
Article 1626 of the Code of 1870 declares 
that "every legacy under a particular title 
gives to the legatee from the day of the tes- 
tator's death a right to the thing bequeathed, 
which right may be transmitted to his heirs 
or assigns. Nevertheless the particular leg- 
atee can take possession of the thing be- 
queathed, or claim the proceeds or interest 
thereof only from the day the demand of de- 
livery was formed," etc. The purpose of 
this bill being not to obtain possession of the 
tiling bequeathed, but to establish the valid- 
ity of the request, it does not appear that a 
demand made is a necessary preliminary to 
the suit. The bill is demurrable for multi- 
fariousness and for want of jurisdiction in 
this court to grant the relief prayed, and on 
these grounds the demurrer is sustained. 

[NOTE. On appeal to the supreme court the 
judgment was affirmed, in an opinion by Mr. 
Justice' Bradley, who said that a mere state- 
ment of the bill was sufficient to show that it 
could not be sustained. The main object of the 
bill is to stop litigation in the state courts, and 
to bring the questions involved before the cir- 
cuit court This is one of the things which the 
federal courts cannot do, as the act of March 
2, 1793, declares that a writ of injunction shall 
not be granted to stay proceedings in a state 
court, and this extends to all cases, except 
where otherwise provided by the bankrupt law. 
91 U. S. 254.] 
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Case 3Jro. 5,906. 

HAINEY V. The TRISTRAM SHANDY, 

ETC. 

[Bee, 414.] 1 

Admiralty Court, Pennsylvania. 1781. 

Privateer— Breaking up of Cruize— Prize 
Money. 

If a single mariner withholds his consent, and 
the cruize is broken up by the rest of the con- 
cerned, and a new cruize commenced, this must 
be done subject to the legal claim of the uncon- 
senting mariner, of wages or prize money that 
may accrue during the term of the first cruize 
for which he contracted. 

Having entered as a landsman on board 
the privateer Rising Sun, and signed articles 
for a cruize of four months: the privateer 
was successful; and the libellant [Nicholas 
JSainey] was sent in with one of her prizes, 
and soon afterwards fell sick. During the 
cruize the Rising Sun came into port to re- 
fit. Being at Philadelphia, a great part of 
the crew left her; whereupon the captain 
(or owners) published an advertisement, call- 
ing upon the officers, seamen, and mariners, 
belonging to the Rising Sun, to repair on 
board by a certain day, in order to complete 
the cruize. One third of the crew, however, 
neglecting to appear, the owners and officers 
agreed to break up the cruize, opened a new 
rendezvous, and enlisted a crew under a 
new set of articles. The ship sailed on this 
second cruize, the four months of the first 
having not yet expired. Soon after her last 
sailing she captured the Tristram Shandy, 
and the Dimsdale, both which were con- 
demned as prize. It appeared in testimony, 
that the Tristram Shandy was taken before 
the expiration of the first cruize, and the 
Dimsdale some days after. The libellant 
did not appear on the day advertised, neither 
did he sign the second set of articles, being 
sick at the time. As this cause touches a 
general doctrine, viz. how far owners are 
justifiable in breaking up a cruize, without 
the consent of all concerned, it wears a face 
of considerable importance. I have attend- 
ed to it in this view, and am of opinion, that 
shipping articles form a contract between 
the owners on the one part, and the officers 
and crew on the other, and are for the period 
specified, in full force with respect to the 
contracting parties. And this contract is not 
made with the officers and crew as an aggre- 
gate body, but witli each mariner individual- 
ly. Upon this ground, I think the contract 
cannot be totally dissolved (as hath been con- 
tended) by the will of any majority on either 
side, howev.er great. If a single mariner 
withholds his consent, and the cruize is broke 
up by the rest of the concerned, and a new 
cruize commenced, as in the present case, 
this must be done, subject to the legal claim 
of the unconsenting mariner, of wages or 
prize money that may accrue during the 
term of the first cruize for which he con- 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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tracted. If it were otherwise, if owners 
could for their own convenience, or from 
SiD. apparent or real necessity, break up a 
cruize, those of the crew who may be lan- 
guishing in captivity, or may be confined on 
shore by wounds or sickness incurred in the 
service of the ship, or otherwise, might be 
excluded from the advantages of a period of 
time for which they had engaged to run all 
hazards, and of which they may as yet have 
only experienced the misfortunes. 

JUDGMENT— That the libellant have a 
landsman's share of the prize brig Tristram 
Shandy, and that the bill be dismissed with 
respect to a share of the Dimsdale. 
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HALDERMAN et al. v. BEOKWITH et al. 

[4 McLean, 286.] i 

Circuit Court, D. Ohio. July Term, 1847. 

Z^Tavigation of Rivers — Collision between 

Steamboats — Damages — Apportionmest 

— Regclatios of Commerce. 

1. The general usage of a river, in regard to 
the navigation of ascending and descending 
boats, and which, from long experience, has 
been established as a precautionary measure, 
should be followed by pilots and others. 

[See Barrett v. Williamson, Case No. 1,051.] 

2. A descending boat, when apprehensive of a 
collision, will stop her engine, and float, leaving 
the ascending boat to choose the best mode of 
avoiding a contact. 

3. If the plaintiff is in fault, he can not re- 
cover damages; nor where boti parties are in 
fault, by the common law. 

[Cited in Wright v. Brown, 4 Ind. 98.] 

4. The maritime rule apportions the damages 
as the faults of the respective boats may be es- 
tablished. 

5. A state has no power to regulate a com- 
merce which extends beyond its iurisdiction. 

[Cited in Sherlock v. Ailing. 44 Ind. 195; 
Com. V. Philadelphia & R. Ry. Co., 62 Pa. 
290.] 

6. Where a commerce begins and terminates 
within a state, it has the exclusive commercial 
power over it 

7. The Louisiana law, which adopts many reg- 
ulations in regard to the navigation of the Miss- 
issippi, can not affect boats engaged in carrying 
on commerce between the state of Louisiana 
and other states. Such a power exercised by 
the states, would be destructive to a general 
commercial intercourse. 

8. What damages may be recovere.d from an 
offending boat? 

In admiralty- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Fox & Lincoln, for plaintiffs. 

Walker, Kebler & Taylor, for defendants. 

OPINION OF THE COURT. This action 
is brought by the plaintiffs, to recover dam- 
ages for an injury done to the Yorktown, 
the plaintiff's boal^ by the Talma, the boat 
of the defendants. The collision took place 
at the Dead Man's Bar shute, on the Miss- 
issippi river, the 16th of March, 1845. The 
Yorktown was descending the river, and thft 
Talma ascending it. Coleman Stewart was 
pilot on the Yorktown, and between one and 
two o'clock at night was descending the 
Dead Man's Bar shute, about two hundred 
yards from tiie Louisiana shore. When he 
first saw the Talma, she was ascending the 
river near the opposite shore. The York- 
town was descending the river in the usual 
channel for descending boats. The Talma 
changed her course, and ran across the river 
until she struck the Yorktown almost at a 
right angle, or nearly so, and cut a hole 
through her hull as large as a flour barrel. 
The Yorktown was running parallel with the 
shore. William B. Dodson was mate of the 
Yorktown, and was on her hurricane deck 
nearly over tha place where the Talma 
struck her. When he first saw the Talma, 
she was running up the river. The York- 
town was nearly parallel to the shore, on the 
opposite- side. The Talma turned nearly 
across the river. The distance between the 
boats would have been eighty yards, had 
not the Talma changed her course. It was 
a starlight night. Witness could see the 
shore distinctly. A descending boat could be 
seen from three-quarters to a mile. When 
the danger became apparent, nothing could 
be done to avert the collision. James E. 
Workman was a passenger on board the 
Yorktown, and was on the boiler deck when 
the collision occurred. The Yorktown point 
ed down the river; the Talma appeared to 
run across it The Yorktown was from two 
hundred and fifty to three hundred yards 
from the shore. Tlie witness took particular 
notice of the position of the boats, by the 
request of the captain of the Yorktown. 
The Talma backed out The witness could 
see the shore distinctly. He heard Captain 
Sturgeon, of the Talma, say, if Walpole had 
been at the wheel, the accident would not 
have occurred. John Hickman was a pas- 
senger on the Yorktown, and was on the 
starboard guard when the collision took 
place. The Talma was about fifty yards 
from the Yorktown when- witness first went 
out Witness was formerly a pilot The 
boats were about three hundred yards from 
the shore when the contact took place. He 
could see the shore distinctly. Henry Pierce 
was a passenger on the Yorktown, The Tal- 
ma struck the Yorktown from two hundred 
and fifty to three hundred yards from the 
shore. He could see a boat on a straight 
part of the river two or three miles. Jacob 
Beber was a passenger on board the York 
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town, and was on lier larboard guard when 
the collision took place. The Talma struck 
her on the starboard side. The Yorktown was 
running down the river, two hundred or two 
hundred and fifty yards from the shore. 
The Talma turned across the river and 
struck the Yorktown, James W. Venience 
was a passenger; the Yorktown was run- 
ning down the river; the Talma turned 
across it, appearing to have a full press of 
steam, until she struck the Yorktown. Wil- 
liam F. Davis was a passenger on the Talma, 
and was, at the time of the collision, sitting 
on the boiler deck, over the hatchway wheel; 
saw the descending boat before the contact. 
It was a dear night; the Talma was running 
up under full way; she headed across the 
river, and the witness saw that a collision 
was inevitable. After the Talma struck the 
Yorktown, the engine went ahead, one-fourth 
or half a minute. James Bell was engineer 
of the Yorktown, and was on watch. Both 
engines of the Yorlitown were stopped, and 
he coupled up the engines for backing. Saw 
the Talma coming out square from the shore. 
The Yorktown was two hundred and fifty or 
three hundred yards from the shore. Ev- 
erything was done, that could be done, to 
avoid the collision by the Yorktown. 

The above statements are fully corroborated 
by nine other witnesses. And fifty-six wit- 
nesses were examined, being pilots, many of 
them having great experience and bSing well 
acquainted with the navigation of the river, 
and especially at the shute where the collision 
took place; and they all say that at the stage 
of water then in the river, the Yorktown was 
in her proper track; and the track of the 
Talma, as an ascendhig boat, was near the 
shore. And they all concur in- saying, that 
the usage of the river is for the descending 
boat to keep on her way, and the ascending 
boat was bound to do the dodging, or avoid 
a collision with the descending boat That 
when the peril becomes great, the descending 
boat should stop her engine, so as to slacken 
her speed, and make the duty of the ascend- 
ing boat easier to avoid a collision. On such 
occasions the big bell is usually rung. In be- 
half of the defendants, many witnesses were 
examined, but they were less numerous than 
those of the plaintiffs. William Pennington, 
who was pilot of the Talma, says, when the 
Talma entered the shute, she ran as near the 
shore as was safe. When he first saw the 
Yorktown, she was within one-fourth of a 
mile of the Talma. As soon as the Yorktown 
hove in sight, the mate said that boat was 
running on them. He stopped the engine, di- 
rected it to back, and the Talma was going 
back when the collision occurred. Thomas 
Miller was on board of tbe Talma, and a 
watchman called his attention to the York- 
town, which was from three to six hundred 
yards distant The Talma was as near the 
shore as safety would permit. The stem of 
the boat was very near the shore. Her en- 
gine commenced backing before the collision.. 
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William O. Irvin was assistant mate on the 
Talma. When the collision took place, the- 
bells of the Talma were ringing violently. 
The stem of the boat was so near the shore, 
as to prevent the lowering of the yawl. Mi- 
chael Rogers was assistant engineer on the- 
Talma. He was in his berth when the col- 
lision took place. Ran out on the starboard- 
side over the boiler deck. The boats had 
been separated ten or twelve yards. The- 
stern of the Talma was near the shore.. 
James Mann was second engineer on the Tal-- 
ma. The boat was too near the shore for" 
the Yorktown to run between her and the- 
shore. Before the collision, the larboard en- 
gine had made three revolutions backward,- 
and the other engine one. The force of the- ' 
Talma was nearly exhausted when the boats- 
came together. Charles M. Corrie was mate 
on the Talma, and was on his watch when, 
the collision took place. When he fitst saW 
the Yorktown, she was from three to five' 
hundred yards distant She seemed to be- 
coming on the Talma. Witness ordered the- 
bell to ring, then to back hard. The York- 
town ran down the stream, turned her bow" 
from the shore, which threw the stern of the- 
boat round, so as to strike the Talma. The 
Talma was so near the shore that it was not 
safe to let down the yawl. No mistakes made- 
by Pennington, within the knowledge of the- 
•witness, as to ringing the bell. Eleven other- 
witnesses were examined, who corroborated 
many of the facts stated by the above wit- 
nesses. And -twenty-three pilots were sworn,, 
■who agree in saying, that the proper place* 
for the Talma as an ascending boat, was from' 
thirty to fifty yards off the shore. In this, 
there is a concurrence of all the pilots. And 
the witnesses all agree that it was a star-light 
night 

The court have been requested, gentlemen, 
of the jury, to state their views of the law on 
several points. And first the court charge- 
you, that if the collision was a misfortune, 
without the negligence of either party, the- 
plaintlff can not recover. There can be no- 
wrong in such a case, which the law will re- 
dress, where the persons navigating the re- 
spective boats, possessed the proper skill and 
experience and were chargeable -with no neg- 
ligence, and had no intention to do wrong. 
This is the common law rule, not the marl-' 
time. And the court will also charge you, 
that if the collision resulted from the negli- 
gence of the plaintifEs, they can not recover- 
In this respect also, "the rule of the common 
law is different from that of the maritime- 
law. Under the latter, if both parties have 
been negligent but one of them in a greater" 
. degree than the other, the loss will be appor- 
tioned accordingly. But by the common law, 
a party who asks damages for a wrong done, 
must fix the wrong on his adversary. If the- 
parties are both chargeable with negligence, 
more or less, a court of law will not balance* 
the negligence, to ascertain whether on the* 
one side it was not greater than on the other.- 
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If the collision occurred from the negligence 
or design of the defendants, and the plain- 
tiffs acted with ordinary caution, they are 
entitled to recover. Whether negligence on 
the part of the offending boat, was the result 
of ignorance or design, it is equally liable. 
If, indeed, there was an intention proved, by 
the oflacers of the Talma to run into the 
Yorlitown, that, I suppose, would establish 
their liability, without much inquiry into the 
conduct of the other party. On this point, the 
language of Chief Justice Tindal is: "If the 
plaintiff contributed in any degree by any 
want of care or improper conduct to the in- 
jury he can not recover." This does not 
mean that the plaintiff must be entirely fault- 
less. Raisin v. Mitchell, 38 E. O. L. 358. 
Tindal, Chief Justice, to the jury: "You must 
be satisfied that the injury was occasioned 
by the want of care, or the improper conduct 
of the defendants; and was not imputable, 
in any degi-ee, to any want of care, or any 
improper conduct on the part of plaintiffs." 
Five hundred pounds claimed— jury found 
two hundred and fifty pounds. Some mistake 
was alleged. Tindal aslced the jury how they 
had made up their verdict. The foreman an- 
swered, that there were faults on both sides. 
Tindal: "Then you have considered the 
whole matter?" The foreman replied in the 
afiirmative. Richards then submitted that 
the verdict should have been for the defend- 
ant. Tindal said: "No. There may be faults 
to a certain extent." It might appear that 
the plaintiff, possibly, could have acted more 
judiciously than he did to avoid the collision 
after the event has occurred. There is a 
great difference between the view at the mo- 
ment of danger, under excitement, and after 
the event, on looking calmly at the facts. 
And the latv adapts itself to the exigencies 
of the moment, making some allowance for 
the infirmity of human judgment— not the in- 
firmity resulting from ignorance, or a nervous 
excitability, which unfits a man for such an 
emergency. This is one of the most important 
qualifications of a pilot He must stand firm- 
ly at the helm, and look on the danger, how- 
ever imminent, as the best mode of avoiding 
it. The highest possible degree of skill is 
therefore not required in a case like the pres- 
ent, for that is possessed by very few indi- 
viduals, engaged even in the most hazardous 
enterprises. But there must be caution and 
skill, such as eveiy one would be expected 
to exercise, who takes upon himself the pilot- 
age of a steam vessel. 

The attention of the court is called to the 
Louisiana law, which regulates the naviga- 
tion of steamboats. This law contains nu- 
merous provisions in regard to the inspection 
of boilers by competent persons, hanging out 
lights, ringing the bells, stopping the engines 
and floating, by the downward boat, when 
within a certain distance of the ascending 
boat, etc. As a matter of fact, it is known 
that this law was before congress, and es- 
pecially the committee of the house of repre- 



sentatives who reported the bill to regulate 
the navigation of steamboats, and it appears 
on an inspection of both laws, that parts of 
the Louisiana act were incorporated into the 
act of congress. Such parts, were, no doubt, 
adopted as congress deemed judicious, having 
the subject fully before it. And we are 
asked to charge the jury that the Louisiana 
law is binding on the parties before us, and 
that unless the plaintiffs complied with its 
requirements, they can not recover. There 
can be no doubt that Louisiana has the 
power to regulate commerce within her lim^ 
its, where the trip begins and terminates 
within her jurisdiction. But the voyage of 
the Yorktown, at the time the collision hap- 
pened, was from Cincinnati to New Orleans, 
and the question arises whether the Louisi- 
ana law regulates the duties of the officers of 
the Yorktown under such circumstances. It 
is admitted tliat the Talma, having left New 
Orleans, was proceeding to Louisville, in 
Kentucky. The vital importance of this 
question to Western navigation, entitles it to 
a sei-ious examination. We are aware that 
there are some minds, who have so long and 
ardently cherished a jealousy of federal pow- 
ers, that they deny the existence of such 
powers when they stand in the way of state 
authority. They seem to think that our Un- 
ion is safe only, and the rights of every citl. 
zen best secured, by recognizing all power in 
the states except, not those that have been 
delegated to the federal government, but 
those which the states, respectively, shall de- 
termine belong to it. This would throw us 
back on the articles of confederation, an es- 
cape from which, by the adoption of the con- 
stitution, saved the Union from ruin. 

In the 8th section of the 1st article of the 
constitution, it is declared that congress shall 
have power "to regulate commerce with for- 
eign nations, and among the several slates, 
and with the Indian tribes." This power is 
found in a class of powers conferred by the 
constitution, every one of which, in its na- 
ture and character, is exclusively vested in 
the federal government Two of them, it has 
been held, may be exercised by a state, until 
congress shall act on the subject; and the 
other, it has been decided, may be carried out 
by a state, in disregard of the action of con- 
gress. The two first include the power to 
pass a bankrupt law, and to regulate com- 
merce. The other is the power to punish for 
counterfeiting, or passing the coin of the 
United . States. The first two are impracti- 
cable, as they involve the absurdity of two 
distinct powers regulating the same thing. 
This is only obviated by the admission, tlmt 
the action of congress necessarily supersedes 
state action. But this is wholly indefensible. 
And it is disparaging to state power to say, 
that any part of it may be abrogated by the 
action of congress. It is not the regulation 
of the subject by congress which is to annul 
state action, but the very thing must bs 
regulated by the former, which the latter has 
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acted on; as, for Instance, the hanging a 
light out, at night, on the deck of a steam- 
boat In other words, that the law of con- 
gress and the law of a state regulating com- 
merce must he compared and considered, as 
having been passed by the same power, and 
if they are not identical, the state regulation 
stands. In this view, congress, however much 
they may have considered a regulation simi- 
lar to the one adopted by the state, can only 
get rid of it by expressly nullifying it And 
when such a game shall commence, we are 
not wanting In experience to know, that a 
state, being a smaller body than the Union, 
will outstrip it The other power, to punish 
for counterfeiting the coin, involves the in- 
consistency and inconvenience.of punishing a 
counterfeiter twice for the same ofCense. It 
is clear that a pimlshment under a state law 
for such an offense could not be pleaded in 
bar to a prosecution under the act of con- 
gress. It would be a singular anomaly in 
any government, having the powa; to coin 
mon^ and regulate the value thereof, if It 
should look to a distinct government for the 
protection of this right 

It will be observed that the power to regu- 
late commerce among the several states, is 
given In the same clause of the constitution, 
and in the same language, as the power to 
regulate commerce - among foreign nations. 
And the power may be exercised to the same 
extent with the few exceptions contained in 
the constitution. As the power is "to regulate 
commerce among the states," no regulation 
can be made by congress but such as shall 
embrace two or more states. The constitu- 
tion, therefore, did not intend to interfere 
with a commerce which was limited to a 
state. . But the commerce carried on by both 
the boats in question, was one among several 
states, and was, in no sense, limited to the 
state of Louisiana, In a voyage from Pitts- 
burgh to New Orleans, a steamboat passes 
within the jurisdiction of ten states, each one_ 
having the same power as Louisiana to regu- 
late the commerce which passes through it, 
or Is destined to any of its ports. Concert of 
action among so many states Is not to be ex- 
pected. Eadi state following its own no- 
tions, in regard to commerce, may make such 
regulations as it shall deem proper, regard- 
ing only its own interests. Collisions, in the 
nature of things, would arise between differ- 
ent states, as they did under the confedera- 
tion, and the commerce of the country would 
be destroyed. Here are ten different regula- 
tions, and how is the steamboat conductor 
to ascertain when he passes out of one juris- 
diction into another? The jurisdiction of 
each state extends to the middle of the river, 
and how is a pilot to know, in descending 
or ascending, to which shore he is the near- 
est? A stroke of the wheel takes him from 
one jurisdiction to another. Could any one 
imagine a system more impracticable than 
this? If any one were to devise a means for 
the destruction of commerce, nothing would 
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better secm*e such an object than this system. 
Even the steamboat captains are better con- 
stitutional lawyers, I fear, than some of om* 
jurists, as they say uniformly, on being 
asked the question, that they disregarded the 
Louisiana law, believing the state had no 
power to pass It And, gentlemen of the 
jury, they have no such power. As before 
remarked, the law is operative on a com- 
raerce that is wholly within the state. But 
over a vessel which Is pursuing a trip from 
Cincinnati, or Louisville, or Pittsburgh, or 
any other place out of the state of Louisiana, 
the law has no operation. And you will re- 
gard it as having nothing to do in the regu- 
lation of either of the boats in question. 

There is a good deal of conflicting testimony 
in this case, more I think, than I have ever 
witnessed in any case. You are the exclusive 
judges of the credibility of witnesses. The 
facts admitted by aU the witnesses may aid 
you in coming to a satisfactory conclusion. 
It appears the Yorktown was run into, which 
could not have been done, if her stern, as one 
of the witnesses said, was thrown round so as 
to strike the Talma. Serious injury was done 
to the Yorktown by the collision, and it would 
seem, could only have been done by the Talma 
striking her in the manner stated by a ma- 
jority of the witnesses. Some allowance 
should be made for the conflicting statements 
of witnesses, from the deceptive water view 
at night especially in regard to distances. 
But the remark Is made with regret that this 
cause can not satisfactorily account for the 
conflict in some of the statements. 

The following Instructions were asked in 
form and exceptions- as noted, were taken. 
And thereupon the plaintiffs claimed the fol- 
lowing items of damage of which they offered 
proof: 1st For the expenses and delay of the 
Yorktown at the place of collision, and at New 
Orleans, her port of destination. 2d. For the 
expense and delay of taking said Yorktown to 
Cincinnati, which, It was admitted by the par- 
ties to be the most suitable port for making 
the repairs. 3d. For loss of time in the 
use of said boat while she was undergoing 
said repairs, which was proved to be two 
months. 4th, For the cost of said repairs, 
which were proved to be ($3,025 07) three 
thousand and twenty-five dollars and seven 
cents. 5th. For the diminished value of said 
boat after she was repaired, from loss of rep- 
utation or otherwise, 6th. For interest upon 
all the Items from the time said boat was re- 
paired. And thereupon, the defendants pro- 
duced a statute of the state of Louisiana, 
entltied "AUiact relative to steam boats," pass- 
ed March 6th, 1834: [Laws La, p, 55], a 
copy of which is hereto annexed, marked A, 
and made part thereof, by the tenth section 
of which it is provided as follows: "That it 
shall be the duty of the master and pilot of a 
steam boat when descending any river or 
stream, in the night, within the limits of this 
state, when within one mile of an ascending 
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boat, to shut off the steam and ring the hell, 
and permit the boat to float upon the. current 
of the river until the ascending boat shall have 
passed, and the master and owner of the as- 
cending boat shall then assume the responsi- 
bility of steering clear of the descending boat 
and be liable in damages to the extent of the 
injury which shall be sustained." 

And thereupon, the defendants requested the 
court to charge the jury that this act govern- 
ed the case, and was a bar to any recovery 
by the plalntiflts; which charge the court re- 
fused to give, but did charge that the act was 
void as a law, for want of power in the legis- 
lature of Louisiana to pass the same, except 
as to boats exclusively navigating watei-s 
within the state of LK)uisiana, but might be 
received by the jury as a fact going to show 
what the said legislature regarded as prudent 
navigation. The defendants also gave in evi- 
dence tending to show that the Talma was 
coming up the river in her right place, near 
the Louisiana shore, and rang her big engine 
bell and stopped her engine and commenced 
backing as soon as a collision was apprehend- 
ed by her oflacers, and was in the act of back- 
ing when the collision took place, which was 
somewhere within three hundred yards of the 
Louisiana shore, the river being about one 
mile wide at that place, and adduced the evi- 
dence of twenty-five pilots to show timt the 
most prudent and usual course of navigation 
for the descending boat in the night season, 
even at the high stage of water which then 
existed, would have been to descend in the 
main channel of the river, which at that place 
was near the Mississippi shore, and more 
than half a mile from the place of collision, 
and if there were danger of collision to ring 
the alarm bell and stop her engines and float, 
and back her engines when danger became im- 
minent, which course is pursued by many pi- 
lots, though not by a majority; the plaintifts 
having previously introduced evidence of fifty- 
five pilots navigating said river, to show that 
it was the most usual course of navigation at 
the place of the collision, for descending boats 
to navigate between one hundred and fifty 
and three hundred yards from the Louisiana 
shore, and the ascending boat to navigate from 
twenty to fifty yards from the Louisiana 
shore. 

And thereupon the counsel for the defend- 
ants requested the court further to charge the 
jury as follows: 1. In order to recover in this 
case, the plaintiffs must satisfy you that the 
collision was caused wholly by the fault of 
the defendants, and that no fault of the plain- 
tiffs contributed thereto. 2. That if it was a 
ease of mere misfortune, or of mixed fault, or 
of inscrutable fault, the plaintiffs can not re- 
cover. 3. The issue to be tried, is negligence 
or not; and tf the negligence of the plaintiffs 
contributed to the collision, they can not re- 
cover. 4. No usage of navigation can sanc- 
tion a departure from the rules of prudence 
and safety. 5. The rule of damages, if plain- 
tifi's recover, is the cost of repairs, and the ex- 



pense of bringing the boat to the place of 
repaying. The second, third and fourth of 
which instructions were given as requested; 
but the court refused to give the first charge, 
and refused to give the fifth charge in the lan- 
guage asked, and charged the jury as follows, 
in lieu of the first charge asked: That if the 
plaintiffs were making use of ordinary care 
and caution, and running according to the 
most usual course of navigation at that place, 
although such course might not be the most 
prudent and safe, in the opinions of some indi- 
viduals, nor the course pursued by many 
pilots less than a majority, this was sufficient 
to entitle them to a verdict, if the jury be- 
lieved the collision was occasioned by the 
fault, negligence, or unsMUfulness of the de- 
fendants* officers navigating the Talma. That 
no usage coifld be respected in a com-t of jus- 
tice, which was not founded on prudential 
considerations, and such as tended to the 
safety of navigation. But extreme caution 
was not required. The plaintiffs must show 
that they were descending the river in fiie or- 
dinary course of descending boats, and that 
they exercised ordinary prudence and skill, 
under the circumstances, to avoid the colli- 
sion. That if the Talma took a shear across 
the river, running her bow square into the 
Yorktown as she was descending the river, 
and it was not in the power of the helmsman 
of the Talma to prevent such a shear, the facts 
should be proved in excuse. 

And THE COURT charged. In lieu of the 
fifth instruction asked, that if the plaintiffs 
recovered at all, they were entitled to recover 
the five first items above mentioned, except 
so much of the fifth item as related to loss 
of reputation; and as to the sixth item— that 
of interest— the court refused to charge either 
way, and left it to the discretion of the jury. 
To all which refusals to charge, and charges 
given not according to the request of the de- 
fendants, the defendants excepted, and pray 
the court to sign and seal this their bill of ex- 
ceptions, which is accordingly done, and or- 
dered to be made a part of the record. 
Verdict for the plaintiffs. 
The judgment in the supreme court was 
affirmed by a divided court [case unreported]. 
The division was on the instruction in regard 
to the Louisiana law. 
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HALDERMAN v. HALBERMAN. 

[Hempst. 407.] i 

Circuit Court, D. Arkansas. April, 1839. 

Bill ix Eqditt — Judgment by Confession. 

1. Before a bill can be taken for confessed, 
the defendant must have been ruled to answer, 
according to the seventeenth rule of eauity 
adopted in 1822. 7 Wheat. [18 U. S.] 5. 

2. The eighteenth rule commented on and con- 
strued in relation to filing answer. 

1 [Reported by Samuel H. Hempstead, Esq.J 
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3. A court of equity would not permit a bill 
to be taken for confessed, when at the same 
time the defendant offers to file bis answer; but 
the court can impose terms on the defendant. 

[See Case No. 5,909.] 

[Bill in equity by John Halderman against 
Peter Haldei-man.] 

F. W. Trapnall and John W. Cocke, for 
complainant 
A. Fowler, for defendant 

JOBCN'SON, District Judge.— This is a mo- 
tion by the complainant to take the bill for 
confessed, and to reject the apswer of the 
defendant which he now offers to file, on 
the ground that the time allowed by law for 
filing the answer has elapsed. The bill was 
filed on the SOtli of November last, and the 
subpoena made returnable to the first day 
of the present term, which commenced on 
the fourth Monday in March last and was 
duly executed on the defendant on the 12th 
day of February of the present year. The 
sixth rule of practice for the courts of equity 
of the United States, prescribed by the su- 
preme court of the United States in 1822 (7 
Wheat [20 U. S.] 5), provides, that "if the de- 
fendant shall not appear and file his answer 
within three months after the day of appear- 
ance, and after the biU shall have been filed, 
the plaintiff may proceed to take his bill for 
confessed, and the matter thereof shall be 
deoreed accordingly." A question here ari- 
ses, What proceeding on the part of the plain- 
tiff is necessary in order to entitle liim to 
take his bill for confessed? The answer is 
furnished by the seventeenth rule of the su- 
preme court, which provides, "that rules to 
plead, answer, reply, and,rejoin, when neces- 
sary, shall be given from month to month, 
with the clerk in his office, and shall be en- 
tered in a rule book, for the information of 
all parties, attorneys, or solicitors concerned 
therein, and shall be considered as sufficient 
notice thereof." Before any proceeding can 
be taken by the plaintiff, on accoimt of the 
failure of the defendant to file his answer, 
he must give the rule to answer as prescribed 
in the above rule of practice. If this is not 
required, the seventeenth rule of practice is 
useless, and destitute of any sensible mean- 
ing whatever. In this opinion, I am sustain- 
ed by Judge Washington, in the case of Pen- 
dleton V. Evans [Case No. 10,920], who says: 
"I hold it to be indisputable to the success 
of the application to take the bill for con- 
fessed, that the "defendant should have been 
ruled to answer under the seventeenth rule 
of the court" He further remarks in the 
same case, that "the rules do not require 
that the bill should be set down for hearing 
in order to the decree nisi being made; but 
as the co-art, according to the English prac- 
tice, is to pronounce the decree, and not to 
permit tbe plaintiff to take such a decree as 
he is willing to abide by, there seems to be 
a propriety in removing the cause from the 
rule docket to that of the comrt, by setting 
11 FED CAS. — 12 



down the cause for hearing. This will op- 
erate, too, as an additional notice to the de- 
fendant, without producing any additional de- 
lay." Upon this point, in relation to the ne- 
cessity of setting down the cause for hearing 
upon the court docket, I withhold the expres- 
sion of any positive opinion, merely observing 
that I do not at present very clearly perceive 
its utility.- It may be further remarked, that 
by the eighteenth rule of the court, the de- 
fendant is allowed, at any time before the bill 
is taken for confessed, or afterwards with the 
leave of the court, to demur or plead to the 
whole bill or part of it and he may demm* 
to part plead to part, and answer as to the 
residue. 

Now it must be admitted that an answer 
to the whole billis not enforced by the letter 
of the above rule; but it is difficult to per- 
ceive any good reason why the defendant 
shall not be permitted to file his answer to 
the whole bill, when he is allowed to demur 
or plead to the whole biU or part of it, and 
dejnur to part, plead. to part, and answer as 
to the residue. By a liberal construction of 
the rule, it seems to me that an answer to the 
wbole bill is as clearly allowed as a demur- 
rer or plea to part, and an answer as to the- 
residue. Indeed, it seems to me that in no 
case would a court of equity permit a biU to 
be taken for confessed, when at the same time 
the defendant appears and tenda-s his an- 
swer. In such cases, it is always in the pow- 
er of the court to impose terms upon the de- 
fendant, and thus in some degree compensate 
the plaintiff for the laches of the defendant 
1 Dickens, 70; 3 Paige, 408; 6 Paige, 377. 
The motion to reject the answer is overruled, 
and the same is ordered to be filed. 

[See Case No. 5,909.] 



Case No. 5,909. 

HALDERMAN v. HALDERMAN. 

[Hempst 559.] i 

' Circuit Court D. Arkansas. Aug., 1847. 

Evidence— Secosdart— Suits between Part- 
ners. 

1. A copy is inadmissible unless the original 
is lost or destroyed, or beyond the power of the 
party to produce it 

2. Until there is a final settlement and adjust- 
ment of all partnership accounts, and a balance 
struck, one partner is not permitted to sue the 
others, either at law or in equity, for money 
paid by him on account of the partnership con- 
cern. 

3. For money due to a partner from the part- 
nership, payment, except in a few special cases, 
can only be enforced by application to a court of 
equity for an account and dissolution of the 
partnership. 

[Cited in Culley v. Edwards, 44 Ark. 423.] 

4. When upon the dissolution of a partnership, 
all accounts have been adjusted, and a balance 
struck, an action at law will lie for such bal- 
ance. 

5. The jurisdiction of a court of eqaitv in such 
a case doubted. 



I [Reported by Samuel H. Hempstead, Esq.] 



HALE (Case No. 5,910) 

F. W. Trapnall and John W. Cocke, for 
complainant 
Absalom Fowler, for defendant 

JOHNSON, District Judge. John Haider- 
man filed this bill in chancery against the 
defendant Peter Halderman, in which he 
alleges that many years ago he entered into 
partnership with the defendant, . together 
with William Knox and Alexander Scott 
who, being non-residents, are not made de- 
fendants, and carried on business under the 
name, firm, and style of Knox, Halderman 
& Scott and after carrying on the partner- 
ship business for some time, it was dissolved 
by mutual consent of the parties concerned. 
And on final settlement of all the concerns 
of the partnership on the 1st of January, 
1822, the firm was found to be indebted to 
John Halderman, individually, in the sum 
of three thousand one hundred and four dol- 
lars, one fourth of which he claims from 
the defendant, as one of the partners, being 
seven hundred and seventy-six dollars, and 
for that sum prays a decree against the de- 
fendant. The defendant in his answer, ad- 
mits the partnership, but denies the final 
settlement, as stated in the bill, and also 
positively denies that he is indebted to the 
complainant to even the smallest amount, on 
account of the partnership. The present 
complainant [Walter N. Halderman] has pro- 
duced in evidence a copy of the individual 
account of his intestate against the firm, 
signed by John Halderman, William Knox, 
and Alexander Scott dated at Pittsburgh, 
the 18th of March, 1820, without accounting 
for the absence of the original. 

It is a rule of evidence that the original 
paper must be produced, and that a copy is 
inadmissible unless the original is lost, de- 
stroyed, or beyond the power of the party to 
produce it [Eiggs v. Taylor] 9 Wheat [22 
IT. S.] 483; [Sebree v. Doit] Id. 558; [Renner 
V. Bank of Columbia] Id. 581; [Taylor v. 
Riggs] 1 Pet [26 U, S-] 596; [Winn v. Pat 
terson] 9 Pet [34 U. S.] 663. 

But waiving this objection, upon looking 
into the account against the firm, it appears 
to be a statement of payments made by John 
Halderman, of debts due by the firm for 
which he is entitled to be credited. It does 
not purport to be a final settlement of the 
affairs of the partnership. On the contrary, 
it is manifest that it was not; because, in 
the memorandum on the account, it is ex- 
pressed that "the accounts as stated in the 
books are to stand, and each partner to ,be 
charged with a fair proportion of all losses 
and expenses which may accrue in settling 
up the business. Each partner is to keep 
a correct account of -all receipts and ex- 
penditures, returns of which are to be for- 
warded to William K. Rule, at St Louis, 
quarterly, in order to enable him to square 
the accounts, without the trouble and ex- 
pense of again coming to ilaysville or Pitts- 
burgh." From this memorandum it clearly 
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appears that a final settlement was not then 
made, and that many things were to be 
done before one could be made. There was 
no final adjustment— no balance sti-uck. Un- 
til there is a final settlement and adjustment 
of all accounts between partners, and a 
balance struck, one partner is not permitted 
to sue the others, either at law or in equity 
for money paid by him on account of tie 
partnership concern. Where money is die 
from one partner to another, by simple c n- 
tract on the partnership account, payment 
except in a few special eases, can only be 
enforced by application to a court of equity 
on a biU for an account and a dissolution of 
the pai-tnership. Colly. Partn. 144. When 
upon a dissolution of a partnership, all the 
accounts have been adjusted and a balance 
struck, an action at law will lie for such 
balance. 1 Story, Eq. § 664, note 1; Colly. 
Partn. 151, 153; 1 Hall, 180. Whether a 
bill in chancery will also lie in such a case, 
need not now be determined, as the evidence 
shows that this is not a case of that descrip- 
tion. My impression is, that the remedy at 
law would be ample and complete, and that 
unless a discovery is asked and obtained, or 
some special reason exists for invoking the 
aid of a court of equity, a chancellor ought 
not to entertain such a bill. 

The bill in the present case not being filed 
with a view to obtain a general account and 
settlement of all the partnership transactions, 
but for the payment of a balance claimed to 
be due to one partner from another, and the 
case being unsustained by proof of any final 
settlement among the partners, must be dis- 
missed at the cost of the complainant De- 
creed accordingly. 

[See Case No. 5,908.] 



Case IsTo. 5,910. 

Bs parte HALE et al. 

[5 Law Rep. 403.] 

Circuit Court, D. New Hampshire. Dec, 1842. 

Bakkkuptct — Claim of Solicitors foe Money 

Advanced for Expenses — Petition in 

Invitdm — Fees and Costs. 

1. Edd, that the solicitors of a voluntary 
bankrupt, who advanced the expenses at his re- 
quest, to enable him to obtain his discharge, — a 
portion of which were rendered necessary in 
consequence of the proceedings of an objecting 
creditor, — ^were not entitled to any relief for 
such expenses, and for their services, against 
the assets of the bankrupt. 

2. It seems, that a creditor, who incurs costs 
and expenses in prosecuting a petition against 
a bankrupt in invitum, to have him decreed a 
bankrupt, may be remunerated for the same out 
of the assets of the bankrupt. 

This case w£ts adjourned into this court 
from the district court of New Hampshire dis^ 
trict The petition was as follows: "Respect- 
fully represents to the said honorable court, 
John P. Hale and John H. Wiggins, attorneys 
and counsellors of said court and partners, 
that they were solicitors in the case of tlu; 
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said Palmer, and in such capacity liave ad- 
vanced and expended large sums of money at 
different times, since tlie filing of tlie petition 
of the said Palmer for tlie benefit of tlie gen- 
eral bankrupt law [of 1841 j 5 Stat. 440], at 
his request, to enable him to obtain a certifi- 
cate of discharge under said law; that said 
palmer is indebted to the said Hale and 
Wiggins in a further sum for services as 
solicitors; that said Hale and Wiggins made 
said advances and expenditures and ren» 
dered the said services with the understand- 
ing that the assets of the said bankrupt's es- 
tate would be appropriated to reimburse said 
solicitors, and secure their fees aforesaid; 
that a great part of the advances and ex> 
penditTures aforesaid were made necessary 
in consequence of the proceedings of an ob- 
jecting creditor, who several times, to the 
great delay and hindrance of the said bank- 
rupti obtained from the court orders for the 
taking of testimony and the examination of 
the bankrupt; that at such taking of testi- 
mony on three several occasions, the said so- 
licitors were present at the request of the 
bankrupt, and were present also at the ex- 
amination of the banlnrupt; at his like re- 
quest; that said objecting creditor, after the 
taking of said testimony and examination 
at the time of the hearing of the petition for' 
discharge of the said bankrupt, withdrew' his 
objections and appearance without in any 
way having^ made provision for the payment 
of the costs of the banlnnipt, to which he 
had been subjected in consequence of his 
proceedings, in objecting to said bankrupt's 
discharge, although the court had directed; 
iind in all cases made it a rule that every 
objecting creditor should, at the time of filing 
his objections, give a bond for the payment 
of aU costs whicdi should be awarded against 
him by said- courts in consequence of said ob- 
jections; that said bankrupt is advanced in 
years and utterly worthless; that said solicit- 
ors have no knowledge of any way of secur- 
ing themselves now or in time to come, un- 
less from the assets of the bankrupt's estate. 
The said solicitors therefore pray for relief, 
£.nd move this honorable court, that so much 
x)t the assets of the said bankrupt's estate 
may be allowed to them, as will compensate 
them for their said services, and reimburse 
them for the advances which they have made 
according to the account hereto annexed. 
Mem. The bankrupt has obtained his cer- 
tificate of discharge." Upon this petition, it 
was ordered, that the question arising upon 
it be adjourned into this court The case 
was now submitted by the petitioners with- 
out argument. 

STORY, Ohrcuif Justice. The petitioners 
iire the solicitors of William Palmer in bank- 
ruptcy, who has been declared a voluntary 
bankrupt, and has been discharged by a de- 
cree of the district court from his debts 
provable under the banliruptcy. They ask 
payment to be made to them, out of the as- 



sets of the bankrupt, for all the disburse- 
ments, which they have made, and the fees, 
which they have earned, as solicitors of Palm- 
er, in carrying on the proceedings for his 
benefit. Whether the assignee, or the cred- 
itors of the estate have had notice of this ap- 
plication or not, does not appear upon the 
record, although certainly no order ought to 
be made, affecting the assets of the bankrupt 
in this case, without a fuU opportunity of 
appearing to, and being heard upon the mat- 
ter of the petition, if they should desire it, 
before any order should be made. But with- 
out inquiring into the circxmistances, I have 
no difficulty in pronouncing, that the peti- 
tioners are not entitled to any sudi relief as 
they ask, against the assets of the bankrupt 
In respect to that portion of the costs and 
expenses, which have been incurred by the 
opposition and objections of a creditor of the 
bankrupt, those costs and expenses were 
properly chargeable upon him, if, under all 
the circumstances, the district court should 
think he ought to pay them. If it has de- 
cided, that the creditor ought not to pay any 
such costs and expenses, then the solicitors 
are entitled to none, and must look exclusive- 
ly to their client for reimbursement If ttie 
district court has not been applied to to de- 
cree such' costs and expenses against the 
creditor, the default is on the part of the 
solicitors, or their client, in not procuring 
such decree, or in not taking secmity for the 
costs and expenses, according to the rules of 
the 'court— Qua canque via data est, the solic- 
itors are not entitled to any remedy against 
the assets thereof. 

As to the other expenses incurred by the 
solicitors in prosecuting the voluntary peti- 
tion of the bankrupt to obtain the benefit of 
the banljrupt act of 1841, c. 9, I can perceive 
no ground, upon which payment can be de- 
creed therefor out of the assets of the bank- 
rupt They were incurred for his sole per- 
sonal benefit, and not for the benefit or at 
the instance of Iiis creditors. He, and he 
only, therefore, ought to bear them. It 
wouldj or at least might, have been different, 
if the costs and expenses had been incurred 
by a creditor in prosecuting a petition 
against a bankrupt in invitum, to have him 
decreed a banla-upt; for then and in such a 
case the proceedings and decree might be ' 
said to be for the benefit of all the creditors. 
But, here, there is no ground upon which the 
court can say that the costs and expenses are 
to be a charge upon the assets in banla'uptcy. 
I shall direct a certificate accordingly to be 
sent to the district court. 

The certificate was as follows: Ex parte 
Hale and Wiggins, Petitioners in the Bank- 
ruptcy of William Palmer. It is ordered by 
the .court, that the following certificate be 
sent to the district court, upon the question 
adjourned into this court and in answer 
thereto,- namely: It is the opinion of the 
circuit court, that the petitioners have no 
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right to have the costs, fee, expenses, and 
disbm-sements, stated in their petition, paid 
out of the assets of the said William Palmer, 
the bankrupt; but that the same are a per- 
sonal charge, to be borne by him exclusively. 



Case Wo. 5,911. 

In re HALE. 

[18 N. B. R. 335.] i 

District Court, S. D. New York, Oct. 10, 1878. 

Baxeruptcy —Provisional Warrant — Arrest 
— Voluntary Proceeding. 

1. The bankrupt was adjudicated upon his 
own petition. He remained in possession of his 
assets and disposed of a portion of them, and ^- 
pressed an intention of going to Europe for the 
purpose of adjusting his foreign accounts, which 
constituted a considerable portion of his assets. 
He had espressed an intention of offering a com- 
position, but had presented no application there- 
for to the court, and declared that his affairs 
were so confused, especially his foreign ac- 
counts, that he was unable to do so. Held, that 
the case was a proper one for a provisional 
warrant. 

2. The bankrupt law [of 1867 (14 Stat. 517)] 
does not authorize the arrest of the bankrupt 
in a voluntary proceeding. 

[In bankruptcy. In the matter of John M. 
Hale.] 

Edward T. Bartlett, for petitioner, 
A. Blumenstiel, for bankrupt. 

GHOATB, District Judge. This is an ap- 
plication for a provisional warrant and for 
a warrant to arrest the bankrupt upon the 
petition of one of his principal creditors. 
The bankrupt was adjudicated August 27th, 
1S78, on his own petition. The warrant as first 
issued fixed October 10th as the time for the 
first meeting of creditors. The time was 
afterwards altered by procurement of the 
bankrupt's attorney to the 6th of November. 
The bankrupt is still in possession of his as- 
sets, and since the filing of the petition he 
has disposed of some part of his goods in 
store, amounting to between three hundred 
and four hundred dollars. He has expressed 
an intention of offering a composition, but 
has not presented any application therefor to 
the court. He has also expressed an inten- 
tion of going to Europe for the purpose of 
adjusting his accounts with his foreign debt- 
°ors, which constitute a considerable part of 
his assets. He declares his inability at pres- 
ent to make a proposition for a composition 
because his affairs, especially these foreign 
accoimts, are so confused, and their availa- 
bility for the purpose of a composition is so 
uncertain. 

1. As to the provisional warrant, I think 
the creditor is entitled to have it issue upon 
the facts of this case, unless he shall accept 
in lieu thereof an order for the joint custody 
of the assets by the bankrupt and a custo- 
dian named by the petitioners, and for a full 
inventory to be filed with the clerk, and for 

1 [Reprinted by permission.] 



the deposit of all moneys in bank subject to 
the order of the court. To this the bankrupt 
makes no objection if the case Is held to be 
a proper one for a warrant, and this arrange- 
ment affords a practical security to the cred- 
itors without the expenses incident to the 
issue of a provisional warrant The viola- 
tion by the bankrupt of the injunction 
against disposing of his property, though ap- 
parently no fraud was intended, and the de- 
lay in the holding of the first meeting and 
the indefinite postponement of the proposed 
application for a composition, render it a 
proper case for taking from the bankrupt the 
exclusive custody of his assets. 

2. The motion for a warrant of arrest must 
be denied, on the ground that the bankrupt 
law does not authorize the arrest of the bank- 
rupt in a case of voluntary bankruptcy, and 
the holding of him in custody or under bail 
during the pending of the bankruptcy pro- 
ceedings. The only power to arrest the bank- 
rupt expressly conferred upon the court by 
the statute is that given in section 5024, 
which, in certain cases, authorizes the arrest 
of the alleged bankrupt in an involuntary 
case, and the holding of him in custody or 
under bail until the decision of the court 
upon the petition of the a-editors, that is, un- 
til the further order of the court. It is at 
least very doubtful whether, under this sec- 
tion, the power of arrest in an involuntary 
case extends at all beyond the adjudica- 
tion, the words "or until its further order" 
having been held in one case to mean only 
until such time before the adjudication as 
the court shall by its further order direct. 
Usher v. Pease [116 Mass. 440]. The power 
to arrest, therefore, in any other case, if it 
exist, must be implied from some other grant 
of power contained in the statute, or must 
be implied because it is essential to the prop- 
er exercise by the court of the powers grant- 
ed. Such a power has been strenuously con- 
tended for by the learned counsel for the pe- 
titioner, but upon a view of all the provisions 
of the bankrupt law having any bearing on 
the question, I am satisfied that it was not 
intended to invest the court with this power. 
It is obvious that if the power exists at all, 
it is practically a power to hold the bankrupt 
in custody or under bail during the entire 
period that the case in bankruptcy may be 
pending, which may be for several years, up^ 
on proof to the satisfaction of the court that 
he intends to leave the jurisdiction. It can 
hardly be doubted that so great a power, 
practically reviving imprisonment for debt,^ 
and touching so seriously the personal lib- 
erty of a very large class of citizens, would^ 
if intended to be given, have been given ex- 
pressly and not left to be inferred merely 
from the grant of other powers, and that. 
If given, its exercise would have been care- 
fully limited by the act, to prevent hardship 
and abuse. The express grant of the power 
in one case shows that the attention of the 
framers of the law was called to the subject. 
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and they are silent as to all other cases- 
This raises a presumption of some strength 
against the existence of the power in other 
cases. Moreover, in the case of involuntary 
bankruptcy before adjudication, there are 
reasons for this remedial process which do 
not apply after adjudication or in a volun- 
tary case. An involuntary proceeding is one 
hostile to the debtor and presumably against 
his wUl, and based upon prima facie proof 
of an act of bankruptcy injurious to or a 
fraud upon his creditors, and until the re- 
turn of the order to show cause, and the ac- 
tion of the court thereon, the estate of the 
bankrupt is not so entirely within the con- 
trol of the court as it is after an adjudica- 
tion, or as it is at all times in a voluntary 
case, in which, in the petition itself, the bank- 
rupt submits his property to the jurisdiction 
and disposition of the court for the purposes 
of the act Nor is, the bankrupt himself, be- 
fore adjudication in an involuntary case, to 
the same degree subject to the orders of the 
court, or within its power to punish for con- 
tempt, as a party to a proceeding before it, 
as he is in voluntary cases after the filing of 
the petition. For these reasons it may well 
have been thought necessary in proper cases 
where, by evading the jurisdiction, he might 
defeat the purpose of the act to bring his 
property within the control of the court, to 
give a limited power until the hearing and 
decision upon the petition to hold him in 
custody to secure his appearance. But, after 
adjudication and at all times in voluntary 
cases, the act provides other means of coer- 
cing the debtor to do what is required of 
him under the act Section 5104 provides 
that he shall be subject to the orders of the 
court. He is liable at any time to be put 
under examination by any creditor, and the 
power is expressly given to punish any re- 
fusal or neglect to obey the orders of the 
court as for a contempt Thus it will be 
seen that the creditors are not remediless. 

These are substantial powers of coercion, 
and in addition to this the bankrupt's right 
to his discharge will be forfeited if he ab- 
sconds or fails in any respect to fulfill on his 
parfall the requii-ements of the act Al- 
though cases may be imagined where there 
may be a failure of justice and a defeat of 
the purposes of the act through the abscond- 
ing of the. debtor, yet it may well have been 
thought that these coercive powers were suf- 
ficient for the general enforcement of the 
act At any rate, these provisions seem to 
me to relieve the case from the argument 
that the power of arrest is essential to the 
proper exercise by the court of the powers 
granted by the act Further support to this 
conclusion is, I think, to be drawn from gen- 
eral order No. 13, which regulates provi- 
sional remedies in voluntary cases, and 
wliich provides for the issue of a provisional 
warrant to seize the property in a voluntary 
case, but makes no provision for a warrant 
of arrest in a voluntary case. The act ex- 



pressly authorizes a provisional warrant only 
in cafee of involuntary bankruptcy; but by 
this general order the supreme court has in- 
dicated its opinion that the issue of a pro- 
visional warrant, in a voluntary case where 
the property is in peril, is authorized by im- 
plication by the other provisions of the act, 
and such implication may be fairly drawn 
from the fact that by the petition ttie prop- 
erty of the bankrupt is voluntarily subjected 
to the disposition of the court for the pur- 
poses of the act And the fact that no pro- 
vision has been made in this or any other 
general order, for a warrant of arrest in any 
other case than that expressly provided for 
in the act, indicates the opinion of the su- 
preme court that no such remedy is availa- 
ble. For these reasons the motion for a war- 
rant of arrest is denied, without critical ex- 
amination of the circumstances which are 
claimed to make an arrest proper in this case. 



Case K"o. 5,91S. 

In re HALE. 

[19 N. B. B. 330.] 1 

District Court, D. Vermont April 5, 1879. 

Bankruptcy — Following Property — Sale op 
Beal Estate op Bakkkopts. 

1. The court does not follow the property of 
the estates of bankrupts into the hands of pur- 
chasers, hut only to their liands. After they 
have once had the properly, they must take 
care of it and of the possession of it. 

2. The bankrupt occupied the premises in 
question until conveyance thereof was made by 
the assignee to the purchaser. After the pur- 
chaser had perfected title, he had an interview 
with the bankrupt, in which it was agreed that 
the latter should vacate on a subsequent speci- 
fied day. This he did not do. On petition by 
the assignee for delivery of possession to the 
purchaser, held, that the bankrupt was holding 
as a tenant under the purchaser, and not under 
the assignee; that the assignee had no further 
interest there, and was not further bound to 
maiatain the purchaser's possession for Iijm, nor 
to keep possession ready for him. 

[This was a proceeding in bankruptcy in 
the matter of Charles F. Bale.] 

WHEBI/ER, District Judge. The petition 
of the assignee for delivery of possession of 
the real estate to the purchaser has been re- 
ferred to the register, and heard upon his 
report The facts reported show no groimd 
for any action of this coiurt. Regularly, pos- 
session of • the estate, real and personal, 
should have been taken by the marshal by 
virtue of the warrant issued upon the ad- 
judication of bankruptcy, and passed to the 
assignee upon the assignment of the estate 
to him, and to the purchaser from the as- 
signee upon the conveyance from the as- 
signee to him. Whether possession was 
taken of any part of this farm by the mar- 
shal or by the assignee does not appear; nor 
does it appear why possession of the part the 
bankrupt continues to occupy, whether the 
whole or a part "vvas not taken. It merely 
is shown that the bankrupt continued to 

1 [Reprinted by permission.] 
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occupy until the conveyance from the as- 
signee to the purchaser, in some way, with 
the consent of, or without apparent objection 
by, the assignee. 

If, then, whatever the terms of his occu- 
pancy were," he had refused to deliver up 
possession or to vacate the premises, un- 
questionably under the provisions of section 
5104, Kev, St U. S., this court could require 
the delivery up or vacation by order and 
punish as for a contempt on any failure to 
comply. Probably it was in that view that 
the assignee commenced this proceeding. 
But the report shows that after the pur- 
chaser had perfected his title, in an interview 
between him and the bankrupt, it was agreed 
that the bankrupt should vacate the prem- 
ises by the 15th day of March then next, 
now just passed. This directly implies that 
it was agreed that the bankrupt might oc- 
cupy till that time. The agi-eement to va- 
cate would necessarily include an agreement 
for occupation until he should vacate. After 
that arrangement the bankrupt was occupy- 
ing under the purchaser, and not under the 
assignee. The assignee had no fm'ther in- 
terest there. He was not further bound to 
maintain the purchaser's possession, nor to 
keep possession ready for him. He under- 
took that the purchaser should have good 
title, but that would extend to the rightful, 
not the wrongful, claims of others. This pos- 
session of the banki'upt is wrongful, not 
rightful, since the time when he agreed with 
the purchaser to quit This court does not 
follow the property of estates of bankrupts 
into the hands of purchasers, but only to 
the hands of purchasers. After they have 
once had the property, they must take care 
of it, and of the possession of it This pur- 
chaser has had this property once, and the 
possession of it by having the bankrupt in 
possession of it under him. For aught that 
appears, and upon what does appear, the 
bankrupt was his tenant to March 15th, and 
since then has been holding over after the 
expiration of his tenancy. The laws of the 
state afford him the same remedies that are 
afforded other citizens in such cases, and 
which are ample, or as ample as the law- 
making power of the state has seen fit to 
provide for in such cases. 

The petition is dismissed, but without prej- 
udice. 
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HALE V. BALDWIN. 

[1 diff. 511; 1 24 Law Rep. 270.] 

Circuit Court D. Massachusetts. Oct Term, 
1860.2 

INSOLVBSCT — DiscHABOE— Citizen of another 
State — How far Barred. 

A discharge of a debtor under a state insol- 
vent law is invalid against a creditor or citizen 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 1 WaU. (GS U. S.) 223.] 
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of another state who has never voluntarily sub- 
jected himself to the laws of the state where 
the discharge was obtained, otherwise than by 
the origin of his contract, and the plea of such 
discharge is insufficient to bar the rights of the 
plaintiff. 
[See note at end of case.] 

This was an action of assumpsit Defend- 
ant was the maker of a certain promissory 
note as follows: "$2,000. Boston, Feb- 
ruary 21, 1854. Six months after date I 
promise to pay to the order of myself two 
thousand dollars, payable at Boston, value 
received. James W. Baldwin." The note 
was duly indorsed by the defendant to the 
order of the plaintiff [Oscar C. Hale]. The 
plaintiff was and always had been a citizen 
of Vermont, and the defendant at the time 
of the making the note, was a citizen of 
Massachusetts. After the making of the 
note and before the commencement of the 
suit, the defendant upon -due proceedings in 
the courts of Massachusetts, pursuant to the 
insolvent laws of the state, obtained a cer- 
tificate of discharge from his debts, and 
then afterwards appeared and pleaded this 
discharge in bar of this action. The plain- 
tiff did not prove his debt against the de- 
fendant's estate in insolvency, or otherwise 
become a pai-ty to the proceedings. 

H. C. Hutchins, for plaintiff. 

The decisions are uniform that if these 
notes had no particular place of payment, 
the discharge would be ho bar. Ogden v. 
Saunders, 12 Wheat [25 U. S.] 213; Savoy 
V. Marsh, 10 Mete. [Mass.] 594. It makes 
no difference that the note was payable in 
Boston. This is a question, not where the 
contract was made to be performed, but 
whether the contract was made with a citi- 
zen of another state. Whitney v. Whiting, 
35 N. H. 457; Springer v. Foster [Case No, 
13,266]; Demeritt v. Exchange Bank [Id, 
3,780]; Donnelly v. Corbett, 3 Seld. [7 N. Y.] 
500; WoodhuU v, Wagner [Case No. 17,975]; 
Poe V. Duck, 5,Md. 1; Frey v. Kirk, 4 Gill 
& J. 509; Scribner v. Fisher (dissenting 
opinion of Metcalf, J.) 2 Gray, 43^8; Gard- 
ner V. Lee's Bank, 11 Barb. 558; Hemp- 
stead V. Reed, 6 Conn. 480; Smith v. Par- 
sons, 1 Ohio, 236. 

F. A. Brooks, for defendant 

It is clear, upon legal authorities (except- 
ing for the moment those cases where the 
state legislation is said to be limited, in this 
respect, by the United States constitution), 
that a contract discharged bj the lex loci 
(both of making and performing the con- 
tract) is discharged everywhere, and that 
the citizenship of the contracting parties is 
immaterial. Story, Confl. Laws f3d Ed.) 
§§ 242, 263, 279, 280, 335; May v. Breed, 7 
Cush. 38; 2 Kent, Comm. (6th Ed.) 459. The 
doctrine or principle seems to be, that, as 
contracts depend upon, and must be re- 
ferred to, some legal sanction for construe- 
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tion, character, enforcement, or dischaxge, 
they shall be deemed to be referred to the 
laws prevailing where they are made and to 
be. performed, and to which the parties have 
themselves referred them, by assigning lo- 
cality to them. Taking the above to be the 
well-settled doctrine, public or international 
law, the question is, whether, under the 
facts of this case, this doctrine is set aside, 
and the Massachusetts discharge shut out, 
because it comes under the constitutional 
prohibition against laws of the states impair- 
ing the obligations of contracts. Now, inas- 
much as the Massachusetts insolvent laws 
were in force at the inception of this con- 
tract, it follows necessarily that, if contracts 
are by public law, referred, for their char- 
acter and incidents, to the existing legisla- 
tion of the country where made or to be 
performed, these notes were, at their date, 
just as defeasible by the happening of the 
maker's insolvency and his discharge as if 
such a provision had been expressly incor- 
porated on their face; and so only the con- 
dition and circumstances of the maker have 
changed, but not the legal nature of the obli- 
gation which he assumed in making the 
notes. The obligation was in its inception 
defeasible In a certain event, and it had not 
been impaired, except by its originally in- 
herent qualities. The proposition that this 
discharge contravenes the prohibition against 
impairing the obligation of contracts rests 
entirely upon the fact of the promisees not 
being citizens of the same state in which the 
contract -was made and to be performed, and 
therefore not being affected by the condi- 
tions attached by Massachusetts laws to the 
contract itself, and upon the supposed au- 
thority of the leading case. Ogden v. Saun- 
ders, 12 Wheat [25 U. S.] 213. In that case, 
the discharge granted in New York was 
pleaded in Louisiana, to a contract made in 
New York with a citizen of Kentucky, fol- 
lowing the person of the creditor, and not 
limited to New York, as the. place of per- 
formance. In Ogden v. Saunders [supra], 
the contract was, 'in the eye of law, one 
foreign to the sovereignty granting the dis- 
charge, while in this case it was not, though 
made with a citizen of another state. Same 
is true of Cook v. Mofifat, 5 How. [46 TJ. S.] 
295. The' supreme court of Massachusetts 
held a discharge in a case like this one a 
bar. Scribner v. Fisher, 2 Gray, 43. In 
Donnelly v. Clark [unreported], the discharge 
was set up in a state foreign to the one 
where the contract was to be performed. 
In Demeritt v. Exchange Bank [supra], the 
law there under discussion was one regula- 
ting procedure in state courts, and the court 
held such a law inapplicable to United 
States courts, because they were npt bound 
by procedure laws of state courts. It is in 
derogation of state rights to hold that a 
state cannot attach incidents to a contract 
made and to be carried out within its lim- 
its, as weU as give force and efEect to it 
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Bank of U. S: v. Lyman, 20 Vt 666, was 
also cited. 

CLIFFORD, Circuit Justice. The force 
and effect of the insolvent laws of a state 
have so often been considered, that any ex- 
tended discussion of the principles originally 
supposed to be involved in the question un- 
der consideration would be useless, as I am 
of the opinion that the question presented Is 
authoritatively settled by the decisions o£ 
the supreme court All agree, I suppose^ 
that the decisions of the supreme court are 
authority in all questions involving the con- 
struction of the constitution of the United 
States; and if so, it would be difficult to 
maintain the proposition that they are not so 
in cases of this description. Whether the 
binding obligation of those decisions is con- 
ceded or not in other jurisdictions, it must 
certainly be admitted in this court and it 
is vain to suppose that they will not be fol- 
lowed here in all cases where they apply. 
Discussion upon the general subject to which 
this question appertains has become so near- 
ly exhausted that the more important inquiry 
now is, as to what has been decided; and it 
is not a little remarkable that most of the 
diversity in the recent decisions has grown 
out of the difficulty in answering that In- 
quiry. . One of the leading cases upon the 
subject is that of Sturgis v. Crowninshield, 
4 Wheat [17 U. S.] 122. Recurring to the 
facts of that case, it will be seen that the 
defendant was sued in this district as the 
maker of two promissory notes, both dated 
at New York and made payable to the plain- 
tiff, and the suit was brought after he had 
been discharged in New York under the in- 
solvent laws of that state, which, in their 
terms, applied to past as well as future con- 
tracts. He pleaded his discharge in bar ot 
the action, and the plaintiff demurred to the 
plea. Certain questions arose in the circuit 
court on which the judges were opposed In 
opinion, whereupon the questions were cer- 
tified to the supreme court for their final de- 
cision. Able counsel were employed on both 
sides in the supreme court, and the court 
decided that since the adoption of the con- 
stitution of the United States, a state has 
authority to pass a bankrupt law, provided 
such law does not impair the obligation of 
contracts within the meaning of- the consti- 
tution, and provided there be no act of con- 
gress in force to establish a uniform system 
of bankruptcy confiicting with such law; but 
also held that the act pleaded in the case, so 
far as it attempted to discharge the contract 
on which the suit was instituted, was a law 
impairing the obligation of contracts within 
the meaning of the constitution of the United 
States; and that the plea of the defendant 
was not a good and sufficient plea in bar of 
the action. Another case, involving the same 
question and some others, was also presented 
to the supreme court for decision at the same 
session. M'Millan v. M'Neill, 4 Wheat [17 
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U. SJ 209. As appears from the statement 
of the last-named case, the contract on whicn 
the original suit was brought was made in 
Charleston, in the state of South Carolina, 
and both parties resided there at the time 
the contract was made; but the original de- 
fendant subsequently removed to New Or- 
leans, in the state of Louisiana, and there 
obtained a certificate of discharge from his 
debts, under the insolvent laws of that state, 
which were passed prior to the date of his 
contract. He was also one of a firm doing 
business in Liverpool, and a commission of 
bankruptcy was issued there, both against 
him and his partner, and they obtained cer- 
tificates of discharge. Those certificates he 
pleaded in bar of this action, and the plain- 
tiff demm-red to the plea. Two points were 
ruled by the court: First, that the circum- 
stance that the state law, under which the 
debt was attempted to be discharged, was 
passed before the debt was contracted made 
no difference in the application of the prin- 
ciple; and, secondly, that a discharge under 
a foreign law was no bar to an action on a 
contract made in this country. Whatever 
diversity of opinion there may be as to the 
correctness of the decision in the leading 
case, it must, nevertheless, be admitted that 
the rules of law laid down in the conclusion 
of the opinion are plain and clear. Speaking 
of the other case, Mr. Justice Johnson, in 
Ogden V. Saunders, 12 Wheat. [25 U. S.] 279, 
says it is nothing more than this, that in- 
solvent laws have no extra-territorial opera^ 
tion upon the contracts of other states; and 
he maintains that the principle is applicable 
as well to the discharges given under the 
laws of the states as of foreign countries, 
and that the anterior or posterior character 
of the law under which the discharge is giv- 
en, with reference to the date of the contract, 
makes no discrimination in the application 
of that principle. Some misapprehension ex- 
isted for a time on the point, whether the 
final opinion delivered by Mr. Justice John- 
son in that ease was, in point of fact, the 
opinion of a majority of the court, but I do 
not see any ground for doubt upon the sub- 
ject. He states explicitly in the outset that 
he is instructed by the majority of the court 
to dispose of the cause, and explains that 
the majority on the occasion is not the same 
as that which determined the general ques- 
tion previously considered. Three proposi- 
tions were laid down in that case, and it is a 
matter not now open to controversy that they 
severally received the sanction of a majority 
of the court: (1) That the power given to 
the United States to pass bankrupt laws is 
not exclusive. (2) That the fair and ordi- 
nary exercise of that power does not neces- 
sarily involve a violation of the obligation 
of contracts multo fortiori of posterior con- 
tracts. (3) But when, in the exercise of that 
power, the states pass beyond their own lim- 
its and the rights of their own citizens, and 
act upon the rights of the citizens of other 



states, there arises a conflict of sovereign 
power, and a collision with the judicial pow- 
ers granted to the United States which ren- 
ders the exercise of such a power incom- 
patible with the rights of other states and 
with the constitution of the United States. 
His statement of the question involved in the 
case, and the answer given to the same, are 
quite as explicit as the third proposition just 
recited. He states the case thus: the ques- 
tion now to be considered is, whether the dis- 
charge of a debtor under a state insolvent 
law would be valid against a creditor or citi- 
zen of another state who has never volun- 
tarily subjected himself to the state laws 
otherwise than by the origin of his contract; 
and he answers the question by saying, 1 
therefore consider the discharge under a 
state law as incompetent to discharge a debt 
due a citizen of another state; and it was 
upon that ground that a majority of the 
court determined that the plea of a discharge 
set up in that case was insufficient to bar the 
rights of the plaintiff. Attention is very 
properly called to the fact that the discharge 
in that case was granted in New York, and 
was pleaded in Louisiana to a contract made 
in New York without limitation as to the 
place of performance. Conceding that to be 
so, still the suggestion cannot have weight, 
because the decision of the court is placed 
upon the ground of citizenship; anc" if that 
be the true criterion, as it undoubtedly is, 
then it is clear that the place of performance 
is a matter wholly immaterial. That the su- 
preme court intended to settle the la,w as laid 
down in the conclusion of the final opinion 
of Mr. Jtistice Johnson is placed beyond 
doubt by the decision of the same court in 
the ease of Boyle v. Zacharie, 6 Pet, [31 U. 
S.] 3i8. Mai-shall, C. J., says in that case, thac 
the judges who were in the minority of the 
court upon the general question as to the 
constitutionality of state insolvent laws con- 
cui'red in the final opinion disposing of the 
case. That opinion, therefore, says the learn- 
ed chief justice, is to be deemed the opinion 
of the other judges, Avho assented to that 
judgment; and he adds, that whatever prin- 
ciples are established in that opinion are to 
be considered no longer open for controversy, 
but the settled law of the court. Whenever 
the question has been presented to the su- 
preme court, since that opinion was pro- 
nounced, the answer of the court has uni- 
formly been that the question depended upon 
citizenship; and accordingly it was held, in 
the ease of Suydam v. Broadnax, 14 Pet. [39 
U. S.] 75, that a certificate of discharge can- 
not be pleaded in bar of an action brought 
by a citizen of another state in the courts or 
the United States or of any other state than 
that where the discharge was obtained. 
Judge Story says, in the case of Springer v. 
Foster [Case No. 13,266], that the settled doc- 
trine of the supreme court is, that no state 
insolvent laws can discharge the obligation 
of any contract made in the state, except 
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such contracts as are made between citizens 
■of that state. To support that proposition he 
refers to the case of Ogden v. Saunders [su- 
pra], and remarks, without qualification, that 
it was subsequently affirmed in Boyle v. 
Zacharie [supra], where there was no divi- 
sion of opinion. Confirmation of the fact 
that such was his opinion, if any be needed, 
may be found both in his Commentaries on 
the Constitution and in his valuable work 
■entitled "Conflict of Laws." In the former, 
he says the result of the' various decisions of 
the supreme court on the subject is: (1) 
"That state insolvent laws apply to all con- 
tracts within the state between citizens of 
the state. (2) That they do not apply to 
■contracts made within the state between a 
<5itizen of a state and a citizen of another 
state. (3) That they do not apply to con- 
tracts not made within the state. His views, 
however, are even better expressed in the 
last-named treatise, where he says: "Under 
the peculiar structure of the constitution of 
the United States prohibiting the states from 
passing laws impairing the obligation of con- 
tracts, it has been decided that a discharge 
under the insolvent laws of the state where 
the contract was made will not operate as a 
■discharge of the contract, unless it was made 
between citizens of the same state"; and he 
Adds: "It cannot therefore discharge a con- 
tract made with a citizen of another state." 
3 Story, Comm. p. 256, § 384; Story, Gonfl. 
Laws, p. 573, § 341. Chancellor Kent says 
the discharge under a state law will not dis- 
charge a debt due to a citizen of another 
■state who does not make himself a party to 
a proceeding under the law. It will only 
-operate upon contracts made within the state 
between its own citizens or suitors subject 
to state power; and the supreme ^ court held, 
in Cook V. Mofifat, 5 How. [46 U. S.] 308, 
that state insolvent laws "could have no ef- 
fect on contracts made before their enact- 
ment or beyond their territory." 2 Kent, 
■Comm. (9th Ed.) p. 503. Some modification 
■of the doctrine, as stated in the authorities 
-cited, was attempted to be made by a major- 
ity of the supreme court of Massachusetts, in 
the case of Scribner v. Fisher, 2 Gray, 43, 
and It was there held that a certificate of dis- 
charge under the insolvent laws of that 
state is a bar to an action on a contract made 
by a citizen of the state with a citizen of 
another state who does not prove his claim 
under those laws, if the contract, by its ex- 
press terms, is to be performed in that state. 
Metcalf, J., however, delivered a very able 
■dissenting .opinion, approying the doctrine 
that state insolvent laws cannot discharge 
the obligation of contracts made with the 
■citizens of other states. Shortly after the 
volume containing that decision was pub- 
lished, the same question came before the 
■circuit court for this district, and my imme- 
-diate predecessor held the opposite opinion, 
stating that he considered the settled rule 
to be, that a state law cannot discharge or 



suspend the obligation of a contract, though 
made and to be performed within the state, 
when it is a contract with a citizen of an- 
other state. Additional authorities were also 
cited by the learned judge in support of the 
proposition; ' and it will be foimd upon ex- 
amination that every one of them supports 
the point to which they were cited. Wood- 
hull V. Wagner [Case No. 17,975]; Donnelly 
V. Corbett, 3 Seld. [7 N. Y.] 500; Poe v. 
Duck, 5 Md. 1; Demeritt v. Exchange Bank 
[Case No. 3,780]. Since that decision was 
made, the same, conclusion has been reachea 
by the supreme court of Connecticut, and 
also by the supreme court of Maine, where 
.the whole subject has been very thoroughly 
examined and very ably discussed. Ander- 
son V. Wheeler, 23 Conn. 607; Felch v. Bug- 
bee, 48 Me. 9. Nothing, therefore, can be 
more certain, as it seems to me, than the 
conclusion, that the question presented in 
this case has "already been settled by the 
supreme court. It was certainly so regarded 
by the court in Cook y. Moffat [supra], as 
well by Mr. Justice Grier, who gave the 
opinion, as by the chief justice, and the 
other justices who expressed their opinions 
on the occasion. According to the agree- 
ment of the parties, the defendant must be 
defaulted. 

[NOTE. On writ of error, the supreme court 
afiirmed this judgment in an opinion by iSlr. 
Justice Clifford, who said that the insolvent 
laws of one state cannot discharge the contracts 
of citizens of other states, because they have no 
extraterritorial effect, and the tribunal sitting 
under them, unless the citizen of such other 
state voluntarily becomes a par^ to the pro- 
ceeding, has no jurisdiction in the case. 1 Wall. 
(68 U. S.) 223.] 

HALE (BURDICK v.). See Case No. 2,147. 
HALE (COXE v.). See Case No. 3,310. 
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HALE V. DUNCAN et al. 

[7 Cent. Law J. 146; 12 West. Jur. 593; 6 Re- 
porter, 422; 26 Pittsb. Leg. J. 32.] i 

Circuit Court, N. D. Mississippi. Dec. Term, 
1877. 

Suit against Receivers— Leave of Court -Es- 

SESTIATL— StATDTE. 

1. A suit cannot be commenced against a re- 
ceiver without leave being first obtained from 
the court appointing such receiver. Therefore, 
where a suit was commenced in a state court 
against the receiver of a railroad appointed by 
an order of the federal court, no leave to bring 
said suit having been obtained from the latter 
courts and the suit was removed to the federal 
court, a demurrer on the above ground was sus- 
tained, and the suit was dismissed. 

[Cited in Kennedy v. L, 0. & L. R. Co., 3 Fed. 

100.] 
[See note at end of case.] 

2. The statute of Mississippi, providing that 
all receivers appointed by any court may be sued 

1 [Reprinted from 7 Cent. Law J. 146, by per- 
mission. 6 Reporter, 422, and 26 Pittsb. Leg. 
J. 32, contain only partial reports.] 
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without leave of the court ai}pointing or control- 
ing them, can have no application to receivers 
appointed by courts of the United States. 

At law. 

. B. B. Boone and Cuiiee & Stanley, for 
plaintiff. 

E. L. Kussell and Finley & Selman, for 
defendants. 

HIKL, District Judge. This is an action 
brought by the plaintiff against the defend- 
ants, as receivers of the Mobile & Ohio Bail- 
road, who were appointed as such by orders 
of the United States circuit' court for Ala- 
bama and Mississippi, and were acting as 
such at the time the alleged wrongs were^ 
committed by the agents and servants of 
said receivers. The action was commenced 
in the circuit court of Prentiss county, in this 
state, without having obtained permission 
from either the circuit court of the United 
States in Alabama or Mississippi, by which 
courts the said receivers were appointed. 
The cause was removed to this court, where 
the defendants interposed their demurrer to 
plaintiff's declaration, and state grounds of 
demurrer that plaintiff had no right to insti- 
tute this suit, without first having obtained 
leave of the courts, or of one of them, by 
which said receivers were appointed. Wheth- 
er this is so or not is the only question sub- 
mitted for decision. 

It is a well settled rule that a receiver ap- 
pointed by a court of equity to take charge 
of and manage property whilst litigation is 
pending touching such property, while man- 
aging the property under the orders and di- 
rection of the court is the agent or officer 
of the court only; or, as some authors ex- 
press it, he is but the hand of the court to 
hold the possession of and manage the 
property under the directions of the court. 
A receiver is not supposed to act in the inter- 
est of one party more than the other, but 
holds and manages the property for the bene- 
fit of the party to whom the court may ad- 
judge it; acting in this fiduciary capacity 
only, he is not subject to suit by any party 
who may have complaint against him, with- 
out first obtaining leave from the court ap- 
pointing him to bring such suit, designating 
the court in which the suit shall be brought 
In most eases the court appointing the re- 
ceiver, upon motion or in any other mode the 
court may think best, hears the complaint 
and defense, and upon the issue made and 
the proof adduced on both sides, grants or 
denies the relief, as the covit may upon the 
issues made and the proof under the rules 
of law deem right and proper; or the court 
may direct a regular suit to be brought, ei- 
ther in the court in which the receiver has 
been appointed and is acting, or in some 
other court; but unless authorized by the 
action of such court, or by legislative authorr 
ity. such suits are not permitted to be brought 
or prosecuted, and upon application of the 
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receiver the court will enjoin the prosecution 
of such suit, regardless of how clear the 
right may appear, and will hold any breach 
of such injunction as a contempt of court. 
And by some courts it is held a contempt 
of the court appointing the receiver to bring 
such suit without first having obtained its 
leave. See High, Rec. pp. 168, 1G9, §§ 25rs 
256, and authorities therein referred to. Such 
are the general rules in this class of cases, 
and strictly observed by the federal courts. 
See Peale v. Phipps, 14 How. [55 U. S.] 36S: 
Wiswall V. Sampson, Id. 52; and other cases 
to which reference might be made, but these 
are deemed suflicient. 

This action was doubtless commenced un- 
der a misapprehension of the effect of an 
act of the legislature of this state, passed 
January 6, 1877 [Laws jNIiss. p. 81], entitled, 
"An act to authorize suits in certain cases," 
which provides that all receivers appointed 
by any com-t, and trustees and assignees, 
running or operating railroad trains in this 
state, carrying either freight or passengers, 
may be sued in the several courts of this state 
in all matters ex contractu and ex delicto 
arising after their appointment, without leave 
of the court appointing or controlling them be- 
ing first had; and such suits may be prosecuted 
to final judgment, and satisfaction may be 
had out of any property neld by them in their 
fiduciary capacity. That this act was intend- 
ed to authorize suits against receivers ap- 
pointed by the United States courts, and oper- 
ating railroads in this state, there is no doubt, 
and especially the present defendants, as 
there were not then any railroads in the 
hands of receivers appointed by the courts of 
this state, and hence in the act it is provided 
that suit may be brought against receivers 
appointed by any court, and not any of the 
courts of this state. But upon well estab- 
lished rules again and again announced by 
the supreme court of the United States, the 
legislatures of the states can pass no law 
regulating, or in any manner affecting the 
jurisdiction of the federal courts. Congi-ess 
may and has adopted the process and modes 
of practice in the state courts as the process 
and practice in the federal courts at law, 
but it is as much the act of congress that 
makes it the law as though it had been enact- 
ed hy congress in the first instance, and with 
out alluding to the state laws. But in these 
enactments the practice and pleadings in the 
courts as courts in equity are expressly ex- 
cepted from their operation. 

This suit, as it appears from the face of 
the declaration, was commenced without au- 
thority of law. The result is that the de- 
murrer must be sustained, and the suit dis- 
missed at the plaintiff's costs. 

[Under the act of congress of March 3. ISST 
(24 Stat. 552), this permission is no longer nec- 
essary. McNulta v. Lochridge, 141 U. S. .327, 
12 Sup. Ct. 11: Railroad Co. v. Cos, 145 U. S. 
593, 12 Sup. Ct. 905.] 
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HALE et al. v. STIMPSON et al. 

[2 Fish. Pat. Cas. 565.] i 

District Court, D. Massachusetts. Oct., 1S65. 

Patents — Old Devices— New Cojibination. 

1. The patentee of a machine which consists 
merely of a combination of old parts can not 
prevent the use of any number of those parts 
less than the whole, nor of new and substantial 
improvements of those old parts themselves, but 
only his own combination of parts or known 
substitutes therefor. 

[See Case No. 5,904.] 

2. A patentee can not repudiate one of the 
parts of his machine after another inventor has 
taught him to dispense with it. 

3. The machine patented to William N. Oakes, 
June 8, 1858, for cutting irregular forms, is not 
an infringement of the reissued patent granted 
to Hale and Goodman, February 10, 1S63, for 
"improvements in shaping irregular surfaces in 
wood." 

This was a bill in equity, filed to restrain 
the defendants [Charles N. Stimpson and oth- 
ers] from infringing letters patent [No. 4,- 
120] for "improvements in shaping irregular 
surfaces in wood," granted to Warren Hale 
and Allen Goodman, July 22, 1845; extended 
July 22, 1859, and reissued to Warren Hale, 
Allen Goodman, Lorenzo Hale, and J. W. 
Goodman, assignees, February 10, 1863 [No. 
1,400]. The defendants were using a ma- 
chine constructed under a patent for an "im- 
proved machine for cutting irregular forms," 
granted to William N. Oakes, June 8, 1858. 
The claim of the original patent of Hale and 
Goodman was as follows: "We claim the 
method herein above described of copying or 
forming the longitudinal irregularities of pi- 
ano legs, and other similar articles, on rough 
blocks of wood, by means of a carriage mov- 
ing horizontally against the revolving cutter, 
and holding both the pattern and the rough 
block, the cutting tool being raised and de- 
pressed' for depths of cut by rollers resting 
on the patterns, the whole method or modus 
operandi being substantially as herein above 
set forth." The claim of the reissued patent 
was as follows: "The combination of the car- 
riage, the pattern or patterns, the tracing rol- 
ler or rollers, the rotating cutting or planing 
cylinder, and the means for turning or hold- 
ing the block of wood to be fashioned, as de- 
scribed, or the equivalents of them, or either 
of them; the said combination being so or- 
ganized, substantially as described, that by 
its mode of operation the block of wood to be 
fashioned can be turned to present in succes- 
sion each of its faces to the action of the cut- 
ter or planing cylinder, whose axis is at right 
angles or nearly so, with the axis of the 
block of wood, so as to cut the wood longi- 
tudinally, while, by a longitudinal movement, 
the block of wood is gradually cut or planed 
from one end to the other on each face in 
succession, and by another movement at 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



right angles thereto, or nearly so, the cutting 
action is caused to follow the irregular lines 
of the "pattern, thereby producing a polygon 
of any desired number of sides, of any de- 
sired configuration, longitudinally, and with 
all its sides of similar form." The claim of 
William N. Oakes' patent was as follows: 
"The combination of two carriages, B, O, 
having a rectilinear motion at different 
speeds, with the elongated pattern, tracers, 
and cutter, for the purposes set forth; not 
intending to claim an elongated pattern as 
such, or combined with other machinery ta 
cut irregular forms, but only its combination 
with two carriages having a rectilinear mo- 
tion, at different speeds, in the manner de-- 
scribed." The facts are suf&ciently present- 
ed in these claims, and in the opinion of the 
court. 

J. E. Maynadier and Causten Browne, for 
complainants. 

Chauncey Smith and B. R. Curtis, for de" 
fendants. 

LOWELL, District Judge. In July, 1845^ 
two of the complainants, Warren Hale and 
Allen Goodman, both of Dana, in the county 
of Worcester, and state of Massachusetts, 
procured a patent for certain improvements 
in planing irregular forms of wood, such as 
piano legs and other similar articles; and. in 
their specification they declared that their 
invention differed from the machines then in 
use for turning lasts, gunstocks, etc., in that 
those machines produce their effects by the 
revolution of a pattern which guides the cut- 
ting tool, and makes an article irregular in 
all directions, and left hi a rough state when 
delivered from the machine; while in their^ 
machine the pattern does not revolve, and 
the articles produced are irregularly shaped 
longitudinally, but plane in a transverse di- 
rection, and the surfaces when cut are per- 
fectly smooth and fitted for 'the application 
of veneers. The specification proceeds: "The 
main features of our machinery are, first, 
a, rectangular carriage moving horizontally 
on rails, and holding the rough block firmly 
in the center, and having also a perfect pat- 
tern on each side of the carriage; and, sec- 
ondly, a revolving planing cylinder, similar 
to those in common use, arranged in a verti- 
cal sliding frame, the motions of said frame 
being controlled or .guided by the patterns 
aforenamed, as will be shown in the sequel." 
Then follows a full and accurate description 
of 'the machine, including the contrivance 
called the centers and index for holding and 
turning the blocks so as to present several 
surfaces in succession to the cutter at any 
desired distances apart It now appears, and 
is admitted on both sides, that those parts 
of the patented machine which are referred 
to as distinguishing it from other turning' 
machines were not new. At least two ma- 
chines were in public use in Massachusetts 
some years before this patent was taken out^ " 
which contained the rotating planing cylin- 
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der, the carriage and patterns, and the roll- 
ers, and so organized, substantially like the 
patented machine, so far as these main fea- 
tures are concerned, as to plane, smoothly, 
a block of wood having longitudinal irregu- 
larities. These were the "Hay ward" ma- 
chine for planing chair backs, and the 
"Springfield" machine for planing parts of 
gunstocks. 

Comparing the plaintiffs' machine with 
that of Hayward, which it most resembles, it 
is found to differ in three particulars, all of 
which are especially adapted to fit the ma- 
chine for planing piano legs and similar arti- 
cles, which it is desii^able to produce in 
forms having great irregularities and steep 
inclines on each face, and with several faces 
alike. These three points are: 

1. The carriage containing the block to be 
planed is fed through under the cutter, by 
hand, by the aid of a rack and pinion, and 
crank wheel, instead of by power, because an 
intermittent movement was required. 

2. The motions of the cutter are guided 
and aided by the operator, by means of an- 
other similar arrangement of rack, and lun- 
ion, and crank wheel, by which he keeps the 
rollers attached to the cutter frame constant- 
ly in contact with the pattern, pressing them 
down or easing them up as occasion may re- 
quire. 

3. The block is so fastened to the carriage 
by the index and centers, already referred to, 
that different faces may be presented in suc- 
cession, at precisely equal distances, to the 
action of the cutter. 

No one of these parts is new in itself, or 
is so alleged to be new by the plaintiffs. The 
business of manufacturing piano legs has 
been successfully carried on by machines 
constructed under this patent to the present 
time. The patent itself has changed hands 
several times, and nearly all the parties to 
this suit, on both sides, have been interested 
in it at one time or another. When it ex- 
pired, its renewal for seven years more was 
obtained by the original patentees. Two 
suits were brought on the patent: the last, 
in ISoo, against one Brooks, in the Southern 
disti'ict of New York; and it is alleged in the 
bill here, that Brooks, after the hearing, con- 
sented to a pei'petual injunction, which was 
issued. This statement is literally true, but 
conveys an entirely false impression, because 
it suppresses the very material fact that the 
consideration for that perpetual injunction 
was a perpetual license to Brooks to use the 
machines; and the motive for that was, that 
Brooks had discovered, and produced in 
court, the Springfield machine, and the then 
plaintiffs were thereupon advised that they 
should probably lose then* case, and thought 
best to settle it in a manner which in fact 
amounted to a defeat, instead of a victory, 
as the bill would have us infer. The pat- 
entees, one of whom was a plaintiff in that 
case, were well aware of the Hayward and 
Springfield machines long before the bearing 



in that suit, though perhaps not for a year 
or so after the original patent was issued, 
and were not unprepared for its discoveiy by 
the opposite party. 

In 1858, one William N. Oakes took out a 
patent for an improvement in machines of 
this kind, and it is the use of one of his ma- 
chines by the defendants which is here com- 
plained of. 

The Oakes machine is substantially like 
that of the plaintiffs, excepting in the mode 
in which the rollers and pattern co-operate. 
Oakes makes his pattern larger in a certain 
definite proportion than the outline which he 
wishes to cut, and, by the use of a compound 
carriage, this pattern moves faster in r. sim- 
ilar definite proportion than the block to 
be cut; the effect of which is, that the rollers 
do not need the aid of the operator in moving 
over these elongated curves, and the cutter 
frame being made sufiiciently heavy to keep 
the rollers in place downward, the conti'iv- 
ance of the rack, and pinion, and crank 
wheel, for raising and lowering the cutters, 
which we have mentioned as the second of 
the alterations made by the plaintiffs in the 
Hayward machine, is dispensed with, and 
the machine is made, in this part, automatic. 

In 1863, the plaintiffs surrendered their pat- 
ent and obtained a reissue, and in their amend- 
ed specification describe the machine and in- 
vention in most respects as before, but make 
fuller mention of the index, and lay more 
stress upon its use; and their claim is quite 
different, being for a combination of certain 
elements, none of which are in this part of 
the specification spoken of as new in them- 
selves. And the questions here are upon the 
validity and construction of this reissue pat- 
ent, and its infringement by the Oakes ma- 
chine. It is conceded that the patent is for 
a combination of old parts, and that the pat- 
entee of a machine which consists merely of 
such a combination can not prevent" the use 
of any number of those parts less than the 
whole, nor of new and substantial improve- 
ments of those old parts themselves, but only 
his own combination of parts or known sub- 
stitutes therefor. The following cases are to 
these points: Prouty v. Buggies, 16 Pet [41 
U. S.] 336; Carver v. Hyde, Id. 513; Brooks 
V. Fiske, 15 How. [56 U. S.] 219; McCormick 
V. Taleott, 20 How. [61 U. S.] 402; Vance v. 
Campbell, 1 Black. [66 U. S.] 429; Eames v. 
Godfrey, 1 Wall. [68 U. S.] 79; Burr v. Dur- 
yee, 1 Wall. [68 U. S.] 531. 

It is further conceded that the invention of 
Oakes is new and ingenious, and probably 
useful, and that it is mechanically a differ^ 
ent contrivance for raising and lowering the 
cutter frame from that used by the plaintiffs. 
But the plaintiffs say that the particular de- 
vice for raising and lowering the cutters is 
no essential part of their invention; that 
their combination consists of only five ele- 
ments: the carriage, the pattern, the rollers, 
the planing cylinder, and the index. Per- 
haps the plaintiffs' claim in their reissue pat- 
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ent is capable of this construction; but this 
reissue was obtained avowedly for tlie pur- 
pose of stopping the use of the Oakes ma- 
chine, while avoiding to claim the -Hayward 
and Springfield machines, and the claim, if 
consti-ued as the plaintiffs now contend it 
should be, is very ingeniously adapted to this 
end. It is our duty, howeva-, to construe 
the patent in such a way, if possible, as to 
conform to the actual invention. Now, .thi 
plaintiffs' invention was a machine of which 
we are unable to see that any of the parts 
are unimportant It differed from one of 
these, confessedly anterior, in the three par- 
ticulars which we have mentioned; all ot 
which were adapted to fit the machine for 
making piano legs. And especially is this 
true of the device in question. It is essential 
to the proper working of all these machines, 
and is so described in the plaintiffs' specifi- 
cation, that the rollers should be kept in con- 
tact with the pattern; and the only mechan- 
ical difficulty to be overcome in adapting the 
machine to this particular use seems to have 
arisen from the steepness of the curves, 
which requires something beyond mere 
weight in the frame to insure this contact 
The plaintiffs' contrivance to this end was 
one which needed, for its working, the con- 
stant attention of the operator, * and the use 
of one of his hands. And we think it must 
be considered, in fact and in law, an impor- 
tant part of the plaintiff's invention. Two ot 
the cases above cited are important authori. 
ties to show that a patentee can not repudi- 
ate one of the parts of his machine after 
another inventor has taught him how to dis- 
pense with it Prouty v. Ruggles, 16 Pet 
[41 U. S.] 336; Vance v. Campbell, 1 Black. 
EG6 U. S.] 428. 

It was urged by the defendants, that upon 
the uncontradicted evidence of the general 
and familiar use of the index in various ma- 
chines, where it performed the same function 
in the same way as in the plaintiffs' machine, 
amd it not appearing that any invention was 
or could be required to adapt it to this ma- 
chine, it followed, as matter of law, that a 
patent could not be taken out, for the mere 
application or special use of this contrivance 
under such circumstances. 

As we have considered the patent to be for 
a machine made up of old parts, of which the 
index is only one, and of which one of the 
others is dispensed with by the defendants, 
it has not become necessary to pass upon this 
point; nor upon the point that the elongated 
pattern of the Oakes machine is not the "per- 
fect pattern" of the reissue patent, nor any 
colorable evasion of it nor a known substi- 
tute for it, but a new and substantial altera- 
tion, adopted for the honest pm*pose of en- 
abling the pattern to perform two functions; 
or, in other words, that the Oakes invention 
may well be described as an improvement in 
the pattern its'elf. This appears to be Oakes' 
view of It, as set forth in his specification. 
But we have not found it necessary to pass 



upon this; nor upon the existence and date 
of several of the alleged prior inventions; nor 
upon the question, which perhaps might ber 
worthy of argument whether the patentees, 
in their reissue, have properly distinguished 
between the new and the old as fully and 
clearly as is required by law. 

Our decree must be that the bill be dis' 
missed. 
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Case mo, 5,916. 

HALE et al. v. WASHINGTON INS. CO. 

[2 Story, 176; i 5 Law Rep. 200.] 

Circuit Court, D. Massachusetts. May Term^ 
1842. 

Marine Insurance — Collision —Between Saii> 
INQ Vessels — What Deemed a Peril of the 
Seas — French Law — Liability op Master of 
Ship. 

1. The doctrine of De Lovio v. Boit [Case No. 
3,776), respecting the jurisdiction of the dis- 
trict courts of the United States, as courts of 
admiralty, over policies of insurance, affirmed. 

[Cited in The Martha Anne, Case No. 9,146; 
Camden & A. R. Transp. Co. v. The Lotty, 
Id. 2,337a; The Lotty, Id. 8,524; Glouces- 
ter Ins. Co. V. Younger, Id. 5,487; New 
England Marine Ins. Co. v. Dunham, 11 
Wall. (78 U. S.) 35; Insurance Co. of Penn- 
sylvania V. The Waubaushene, 24 Fed. 559.1 

2. A collision between two ships on the high 
seas, whether it result from accident or negli- 
gence, is, in all cases, to be deemed a peril of 
the seas, within the meaning of a policy of in- 
surance. 

[Disapproved in General Mut. Ins. Co. v.- 
Sherwood, 14 How. (55 U. S.) 367.] 

[Cited in Walker v Boston & Hope Ins. Co., 
80 Mass. (14 Gray) 289.] 

3. It seems, that by the French law, the un- 
derwriter is not liable for those losses by col- 
lision, which are solely occasioned by the fault 
of the assured or his agents. 

4. Where a loss by collision arises from the 
negligence of the master and crew, the master is 
personally responsible; but the ship also is pri- 
marily, although not exclusively, liable for the 
compensation. 

[Cited in Edwards v. The Robert F. Stockton,- 
Case No. 4,297; Sherwood v. General Mut. 
Ins. Co., Id. 12,776; New Jersey Steam Nav. 
Co. V. Merchants' Bank, 6 How. (47 U. &.)- 
432.] 

[Cited in Dyer v. Piscataqua Fire & Marine 
Ins. Co., 53 Me. 121; Nelson v. Suffolk 
Ins. Co., 62 Mass. (8 Cush.) 479.] 

5. All expenses, resulting as a direct and im- 
mediate consequence of a peril insured against, 
are covered by the policy. 

[Cited in Indianapolis Ins. Co. v. Mason, 11 
Ind. 180; Nelson v. Suffolk Ins. Co., 62 
Mass. (8 Cush.) 492; Blanchard v. Equitable 
Safety Ins. Co., 94 Mass. (12 Allen) 390.] 

6. Where the ship Columbia, through the neg- 
ligence or fault of her mate and crew, came ihto 
collision with the bark Ritchie, by which both 
vessels sustained damage; and the master of the 
Columbia, in behalf of his owners, paid to the 
owners of the Ritchie a certain sum, by way of 
compromise for the damage sustained by the 
latter vessel; it was Jield, that the underwriters- 

1 [Reported by William W. Story, Esq.] 
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on the Columbia were liable for the sum so paid, 
as well for the damages as for the repairs and 
losses by the collision, to the Columbia. 
[Cit*d in Williams v. New England Ins. Co., 

Case No. 17,731.] 
[Cited in Nelson v. Suffolk Ins. Co., 62 Mass. 
(S Cush.) 477.] 

[7. Cited in Providence Washington Ins. Co. 
V. Wager, 35 Fed. 364, to the point that the 
remedj' against the vessel and the remedy 
Against the owner cannot be united or enforced 
in the same action.] 

[Appeal from the district court of the 
United States for the district of Massa- 
chusetts.] 

Libel [by Samuel Hale and another,] on a 
policy of insurance, on the ship Columbia, 
for $12,000, dated the fourth of Februaiy, 
1840, for one year, from the eighth day of the 
preceding January. Ship valued at $32,000. 
It appeared from the libel, that the Columbia, 
In the course of a voyage from Liverpool 
(England) to New Orleans, via New York, 
on the 9th of April, 1840, in sailing down St 
George's channel, by the fault or mistake of 
the mate and crew of the Columbia, came in 
collision with an English barque, called the 
Ritchie, by which both vessels received con- 
siderable damage in their hulls, sails, and 
rigging. The Columbia proceeded on her voy- 
age; and having on another voyage returned 
to Liverpool, the owners of the Ritchie de- 
manded of the master of the Columbia, the 
sum of £738, as damages and expenditures 
occasioned to the Ritchie by the collision; 
and the master, to prevent a proceeding in 
rem, in the English high court of admiralty, 
for these damages, made a compromise with 
the owners of the Ritchie, and paid them the 
sum of £282; and for this sum, as well as 
the damages for the repairs and losses by 
the collision on the Columbia, the present 
suit was brought. The answer substantially 
admitted the facts as stated in the libel; but 
denied the liability of the underwriters to re- 
pay the said sum. which under the com- 
promise had been paid to the owners of the 
Ritchie. In the court below, a decree was 
I)ronounced for the libellants, from which an 
appeal was taken to this court. 

F. G. Loring, for libellants. 
B. R. Curtis, for respondents. 

For the libellants the argument was as fol- 
lows: The insurers are liable for the dam- 
age done to the Columbia in her hull, &c. if 
it amounts to an average, although the cause 
of the collision was negligence on the part 
of her master and crew. Patapsco Ins. Co. v. 
Coulter, 3 Pet. [28 U. S.] 220; Waters v. 
Merchants' Ins. Co., 11 Pet. [36 U. S.] 213; 
Columbia Ins. Co. v. Lawrence, 10 Pet. [35 
U. S.] 507; Williams v. Suffolk Ins. Go. [Case 
No. 17,738]; Shore v. Bentall, 7 Bam. & C. 
798, note. The question is, whether they are 
not responsible for the otlier damage suffered 
at the same time: i. e. for the claim for dam- 
ages, to which the owners of the Ritchie be- 
came entitled. Where a collision happens 



through negligence, the owners of the injur- 
ed vessel have a claim upon the offending 
vessel, which may be enforced by an action 
in personam or in rem. The liability of the 
vessel is primary, and that of the owners is 
secondary; the owners being liable merely 
from the relation they bear to the vessel, and 
their liability being limited to its value. The 
Rebecca [Case No. 11,619]; Rev. St c. 32, § 1. 
The liability of the offending vessel arises at 
the moment of the collision, constitutes a lien 
upon it, diminishes its value to that extent, 
and is a loss caused by the collision. This 
loss happens at the same time and from the 
same cause, as the damage done to the of- 
fending vessel, and both constitute the actual 
loss to the owners from the collision; and 
the loss being caused by a peril insured 
against, collision, the insurers are liable for 
the whole. The principles on which this 
claim is founded, are fully discussed in the 
case of Peters v. Warren Ins. Co. [Case No. 
11,035], and 14 Pet [39 U. S.] 99; and the 
cases cannot be distinguished in any impor- 
tant respect In that case, proceedings were 
instituted, and a decree was given against 
the vessel. In this case, there was no decree, 
the claim being settled by compromise. If 
there had been a decree, finding the facts 
now admitted or proved, it would have been 
conclusive, and prevented the necessity of 
proof: in the absence of a decree, the libel- 
lants have been obliged to prove their case. 
In other respects the decree is immaterial. 
The whole argument may be stated thus: 
When the thing insured becomes, by law, 
chargeable with an expense, contribution, or 
loss, in consequence of a peril Insured against, 
the law considers that peril as the proximate 
cause of the loss, &c. and holds the insurers 
responsible for it Collision is a peril in- 
sured against, and for damages occasioned 
thereby, the insurers are liable, although it 
be owing to negligence; and the offending 
vessel is also liable to make good the damage 
done to the other vessel. Such liability being 
a direct consequence of the collision, and the 
insurers being responsible for damage by 
collision, they must indemnify the insured, 
against their liability to the owners of the 
injured vessel. 

For the respondents, the argument was as 
follows: The owners of the Columbia claim 
to recover of the underwriters the amount of 
damages paid by the master to the owners 
of the Ritchie, for an injury caused by the 
negligence of the agents of the assured. This 
proposition seems, however, to be inconsist- 
ent with the contract of insurance, and with 
established principles of law. Mason v. 
Sainsbm-y, 3 Doug. 61, 65. The case of Pet- 
ers V. Warren Ins. Co. [supra] is the only 
authority relied on, as at aU approaching this 
case; and I propose to compare this case with 
that decision. In the first place; Judge Story 
relies on the foreign law. No writer on for- 
eign commercial law has, however, sanctioned 
such a doctruie; but, on tbe contrary, all the 
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■writers cited by him, and some wbom lie does 
not cite, declare that in case of a .collision re- 
sulting from the fault of the master or mari- 
ners of' the assured vessel, the damage must 
be repaired byhimwho occasioned it; and that 
the insurers are not answerable. Poth. Traite 
d'Asstir. Nos. 49, 50; Bmerig. Ins. 414, 416; 
Boucher, 1500-1502; Mod. Code de Com. 350, 
407; Sautayra's Com. 7, 223; Boulay Paty, 
Cours du Droit Com. 14r-16; Dig. lib. 9, tit 
2, 1. 29, § 2; Yalin, bk. 3, tit 7, a 11; Bynk. 
bk. 4, p. 679, cc. IS, 19; Laws, Wisbuy, art 36. 
So, also, the law of Hamburg imposed one 
half the loss on each vessel as a general 
average. Peters v. Warren Ins. Co. [supra]. 
To this add, that the owner, by the general 
maritime law of Europe, might discharge him- 
self from all personal liability, even from 
torts, by abandoning the ship and freight 
The Rebecca [Case No: 11,619]. There is 
not the least reason to supjwse, that it created 
(iny liability of the master or owner. The 
Rebecca [supra]. It was therefore, a charge 
imposed on the vessel, and the vessel only, as 
her share of the common calamity. In this case 
by the English law, the owner of the Ritchie 
has a claim, first, on the master, for he is liable- 
for the negligence of the officers and crew. 
Curt Merch. Seam. 204, 205, and cases. Sec- 
ond, on the owner. The Dundee, 1 Hagg. 
Adm. 113. Third, the marine law gives him 
a lien on the vessel as a security for the 
damages. It is manifestly only as a security, 
that he has this lien; it is subsidiary to his 
claim against the master and owners, and' 
it is precisely like tbe mariners' lien. 2 Dodl 
85; Valin, bk. 3 tit 7, art 11; Code de Com. 
art 407. This distinction has several im- 
portant applications. Suppose the owner to 
be in England, and the ship to be elsewhere, 
and he is sued and pays, could he recover? 
What ground of claims would there be against 
the imderwriters? He, as owner, has been 
held responsible for damages done to a for- 
eign ship, on accoimt of the negligence of 
his servants. It is clear, that this would af- 
ford no pretence of claim. Can it vary the 
case, that in the owner's absence the vessel 
is arrested? Certainly not; for this would 
leave the liability of the underwriters to ca- 
price or accident 

We now come to the most important ques- 
tion; Was this loss imposed on the vessel 
in consequence of a peril insured against? 
The loss is for damages occasioned by the 
tort of the servant of the assured. This is 
manifestly so; for if there had been no tort, 
the vessel would not be liable. It is no an- 
swer to say, that the imderwriters are liable 
for a loss occasioned by a peril of the sea, 
the negligence of the master being the remote 
cause. In the case of Peters v. Warren Ins. 
Co. [supra], the peril of the sea was the im- 
mediate cause of the loss; but in the present 
case, the tort is the immediate and efficient 
cause. If the peril of the sea injures the 
vessel insured, it is no answer to say, that 
the pei'il was caused by negligence; for the 
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peril is the cause. If a peril of the sea in- 
jures a vessel not insured, and the law, in con- 
sequence of the pern, imposes a part of that 
loss on the vessel insured, the peril is the cause 
of the loss. Biit if a peril of the sea injures 
another vessel, and the Taw imposes the loss 
on the assm*ed, solely in consequence of the 
negligence of his servants, which negligence 
tmTis the disaster into a wrong, it is the negli- 
gence which is the sole cause of the loss. As 
long as it is a mere peril of the sea, the in- 
jured vessel recovers nothing. It is only by 
showing it to be a torl^ that a recovery can be 
had; and no loss has ever fallen on the own- 
ers, or on the vessel, except by payment in 
their own wrong. 

The owners are not bound to indemntl^ 
the master. They had a mere lien on the 
vessel, which has been discharged by the 
master. As to the question of general aver- 
age, there is no evidence of the damage actu- 
ally done to the Richie. Again; there is, 
in the answer, no denial of the fact, that the 
master was guilty of negligence. Indeed, 
there is prima facie evidence of negligence 
on his part; for the vessel was going before 
the wind when she came in collision with 
the vessel on the wind. Besides, the insured 
is not entitled to an indemnity for money 
paid as damages, for an injury occasioned by 
a peril not insured' against 3' Maule & S. 
318; GodsaE v. Boldero, 9 East, 72. 

Mr. Loring; in reply. If the authorities 
cited, establish the point that insurers are 
not liable for damage by collision owing to 
negligence, then the modern differs from the 
ancient law in this respect No such conse- 
quence as is supposed, would follow, if both 
vessels were insured by the same person, i. 
e. that* the insurer- would pay a double loss. 
He is liable only to indemnify tiie owner. So 
far as he is indemnified by claims against 
another, his claim is satisfied; or if the in- 
surer pays the loss, he thereby becomes sub- 
stituted as to the claim for damages. See 
2 Phill. Ins. 128; Godsall v. Boldero, 9 East, 
72, It is said, that if a collision had been 
without fault the owners of the Ritchie 
would have had no claim on the Columbia, 
and there would have been none on the in- 
surers of the latter, and therefore, this claim 
owes its existence to there being negligence 
on the part of the Columbia. The objection 
to this argument is, that it goes behind the 
immediate cause, the collision, to find tho 
remote cause. There would be no difficulty 
in maintaining the claim, if the owners of 
the Columbia had been sued in personam, 
and paid the loss on a judgment against 
them. The liability of the vessel existed, 
and it cannot be material in what manner it 
was discharged. 

STORY, Circuit Justice. This is an appeal 
from a decree of the district court, sitting 
in admiralty, upon a libel brought upon 
a policy of insurance. Nearly twenty-seven 
years have elapsed since in the case of De 



HALE (Case No. 5,916) 



Lovio V. Boit [Case No. 3,776] I had occasion 
to consider and to affirm tlie Jurisdiction of 
the district courts of the United States, as 
courts of admiralty, over policies of insur- 
ance. I have not unfrequently been called 
upon in the intermediate period to re-examine 
the same subject, and I wish now only to 
state, that I deliberately adhere to the doc- 
trine therein stated. Indeed, in the various 
discussions, which have since taLcen place, 
here, and elsewhere, I have found nothing 
to retract, and nothing to qualify, in that 
opinion, in respect to the true nature and ex- 
tent of that jurisdiction, and its importance 
to the commercial and maritime world. To 
no nation is it of more importance and value, 
to have it preserved in its full vigor and 
activity, than to America, as one of the best 
protections of its maritime interests and 
enterprises. I rejoice to find, also, that, by 
a recent act of parliament, the admiralty in 
England has been restored to many of the 
powers and privileges, and much of the juris- 
diction, which it anciently maintained, and 
which has been studiously withdrawn from 
it for the two last centuries by the Ill-con- 
sidered prohibitions of the common law. 
See St. 3 «& 4 Vict c. 65; 3 Hagg. Adm. 
Append, p. 436, note. It was my hope and 
expectation, many years ago, that the jtu:is- 
diction of the admiralty over policies of in- 
surance, would have been finally settled in 
the supreme court of the United States, in 
a cause from this circuit then pending be- 
fore it. But the cause went off without any 
decision. But I have reason to believe that, 
at that time, my learned brothers, Mr. Chief 
Justice Marshall and Mr. Justice Washing- 
ton, were prepared to maintain the jurisdic- 
tion. What the opinion of the other judges 
then was, I do not linow; but I have no rea- 
son to believe, that a majority of them were 
opposed to the jurisdiction. Since that 
period, I have often expressed a determina- 
tion, whenever any cause of sufficient magni- 
tude to be carried to the supreme court, by 
appeal, should arise in this circuit, not to 
act upon the merits of it, until the question 
of the jurisdiction of the court over policies 
of insurance should be settled in the highest 
court The sum m controversy, in the pres- 
ent case, falls below that necessary to main- 
tain the appellate jurisdiction; and, there- 
fore. It is my duty to decide the questions in- 
volved in it upon their own merits. 

The cause has been very ably and ingen- 
iously argued; and turns upon some niceties, 
which have not as yet come into direct and 
positive judgment in any former case. The 
first point naturally presented is; When and 
under what circumstances, a collision be- 
tween two ships on the high seas is to be 
deemed a peril of the seas? And I take it 
to be now clearly established, that a collision 
is, in all cases, deemed a peril of the seas, 
within the words of a policy of insurance, 
not only when it resulted from accident 
(see Buller v. Fisher, 3 Esp. 67; 2 Phill. Ins. 
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2d Ed., p. 635, c. 13, § 8; Peters t. Warren 
Ins. Co., 14 Pet [39 U. S.] 99), but also when 
it has been occasioned by the fault or negli- 
gence of either ship, or of both of them. 
The case of Smith v. Scott, 4 Taunt 126, is 
directly in point, that where the loss has 
happened to the vessel insured by a collision, 
arising from the fault or negligence of the 
other vessel, not the subject of the insur- 
ance, it is a loss for which the underwriters 
are liable. The other point was formerly a 
question of more difficulty; but since the 
cases of Busli v. Royal Exchange Ins. Co., 
2 Barn. & Aid. 73; Wallier v. Maitland, 5 
Barn. & Aid. 171; Bishop v. Pentiand, 7 
Barn. & C. 219; Shore v. Bentall, Id. 798, 
note b; Sadler v. Dixon, 8 Mees. & W. 895; 
Columbia Ins. Co. v. Lawrence, 10 Pet [35 
U. S.] 507; and Waters v. Merchants' Louis- 
ville Ins. Co., 11 Pet [36 U. S.] 213, it must 
be deemed at rest in England and in the 
courts of the United States. In these cases, 
it was held, that where a loss occurs from a 
peril insured against, there it is a loss to be 
borne by the underwriters, although it may 
have been occasioned by the negligence of 
the master and crew. And this doctrine 
not only stands upon the maxim, "Causa 
proxima, non remota spectatur"; but upon 
the more general ground, that the under- 
writers talie upon themselves all losses by 
the perils insured against, without any refer- 
ence to the fact, whether they are attribut- 
able to the negligence or default of the mas- 
ter and crew, or to mere accident or irresist- 
ible force. There being no such exception 
in the words of the policy, the policy of the 
law does not create one; as the owner can, 
in most cases, be in no better a condition 
to guard himself against a loss by the negli- 
gence of his agents, than he is to guard 
against a loss by accident or irrisistible force. 
He does not warrant the fidelity of his 
agents, but merely their capacity and 
abilitj'. 

The case of Peters v. Warren Ins. Co., 14 
Pet [39 U. S.] 99, completely covers the 
third case, where there is a mutual loss to 
both ships by collision, which is properly 
chargeable and apportionable on both in rem, 
whether that loss be by accident or by mu- 
tual fault A different rule may prevail, 
and indeed seems to prevail, in the French 
law, making the underwriters liable for 
losses by collision occasioned by accident, or 
the fault of the other party; but not for 
losses occasioned by the fault of the assm'ed 
or his agents. Pothier, and his excellent 
commentator, Estrangin, and Valin and Em- 
erigon, hold this doctrine. Poth. Traite 
d'Assur. 2, 49, n. 50; Estrangin's Notes, Id.; 
1 Emer. Assur. p. 411, c, 12, § 14; Id. (Ed. 
1783) pp. 414, 417, 418; 2 Valin, Comm. 
bk. 3, p. 177, tit 7, art 10; Id. p. 183, art 
11; Code de Comm. arts. 350, 407. But it 
has not received any sanction in our law^ 
and, after all, as it stands upon mere gevf- 
eral reasoning, it is open to some questicc. 
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both as to its policy and practical conven- 
ience. It is sufficient, however, to say, that 
in a case of difference between us and for- 
eign writers as to the interpretation of the 
true rules of commercial law, we must fol- 
low our own decisions and doctrines, in pref- 
erence to theirs. But an attempt has been 
made to distinguish the present case from 
the foregoing, upon various grounds; first, 
that the loss is primarily a personal charge 
upon the master, who committed the fault; 
secondly, that it is a charge personally up- 
on the owner; thirdly, that the ship is lia- 
ble only as a collateral security for the dam- 
ages. It is hence inferred, that as the charge 
was not actually fixed upon the ship by any 
decree, but was paid by the master on the 
owner's personal account, the loss is not a 
loss on the ship insured; but a mere personal 
loss of the owner, which the underwriters are 
not bound to compensate. 

Now, 1 agree, that where the loss by col- 
lision arises from the negligence of the mas- 
ter and crew, the master is personally re- 
sponsible for the damages, and the owner is 
also personally responsible. But it is by no 
means true, that the ship is, therefore, to be 
treated only as secondarily liable for the loss. 
In aid of, or as security for, the master and ' 
owner. On the contrary, as I understand it, 
the ancient law of the admiralty holds the 
ship to be the ofiEending or guilty party, and, 
therefore, primarily, although not exclusive- 
ly, liable for the compensation. The judg- 
ment of Lord Stowell in the case of Tha 
Dundee, 1 Hagg. Adm. 109, 120, 122, recog- 
nizes this doctrine, if it does not proceed 
upon it as its true foundation. Indeed, the 
common course in the admiralty is to pro- 
ceed against the ship in rem for the damage 
whenever she can be reached, and this is not 
only a proper course, but in many cases al- 
most indispensable, as the owner is now by 
statute not liable ordinarily for damages be- 
yond the value of the vessel and her ajjpur- 
tenances and freight, which must be first 
ascertained and established. See St 53 Geo. 
HI. c. 159; The Dundee, supra; The Rich- 
mond, 3 Hagg. Adm. 431. Indeed, the argu- 
ment admits, that by the general (perhaps 
, not the universal) maritime law of the conti- 
nent of Europe, the owner may escape all 
personal liability by abandoning the guilty 
ship and freight to the injured party. This 
of itself would seem to show, independently 
of any statute provisions, that the liability 
for losses by coUision is primarily under- 
stood to be a charge on the ship itself, and 
that so far from the ship being a mere col- 
lateral security for the damages, in aid of 
the personal responsibility of the owner, he 
is to be deemed, under the present British 
law, as well as the maritime law of the con- 
tinent, as ratheK a collateral" security for the 
guilty ship, to the amount of her value and 
the value of the freight, and, at most, per- 
sonally responsible only when they" are not 
forthcoming to the amount of their value. 

llFED.CAS.— 13 
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The citations from the Digest prove noth- 
ing more than the responsibility of the of- 
fending mariners for the loss, which I sup- 
pose to be undeniable. "Si navis tua im- 
pacta in meam scapham, damnum mihi de- 
bit," &c.; "si in potestate nautarum fuit, ne 
accideret, et culpa eorum factum sit, lege 
Aquilia cum nautis agendum." Dig. lib. 9, ' 
tit 2, 1. 29, § 2. ^d again; "Si navis alte- 
ram contra se venientem obruisset; aut in 
gubernatorem, aut ducatorem, actionem com- 
petere damni injuriae. Sed si tanta vis navi 
facta sit, quae temporari non potuit nullam 
in dominum dandam actionem; sin autem 
culpa nautarum id factum sit puto (says Ul- 
pian) Aquiliae suffieere." Dig. lib. 9, tit 1, 1.' 
29, § 4. But this personal responsibility does 
not, at least in modem times, exclude, or 
supersede, or qualify the right to proceed in 
rem against the offending ship. My learned 
friend, Judge Ware, of the disti-ict court of 
Maine, in his able opinion in the case of The 
Rebecca [Case No. 11,619], has fully ex- 
pounded this doctrine, and traced it up to- 
its fountain head. • 

But it does not strike me, that it is at all 
material in the present case to establish, 
whether the ship or the owner is primarily 
liable for the loss sustained by the Ritchie ^ 
or whether they were each liable pai-i passu' 
and in solido. Suppose the ship had been 
actually arrested under the admiralty pro- 
cess in England, as clearly she might have 
been (see The Christiana, 2 Hagg. Adm. 
1S3; The Johann Friederieh, W. Rob. Adm! 
35); and the master had made the compro- 
mise, which is not denied to have been fairly 
and reasonably made, or suppose a decree 
had passed against the ship, and the master 
had paid the money to deliver the ship from 
a sale, or to discharge the lien; there cannot 
as I think, be the slightest doubt, that the 
underwi-iters would have been liable for the 
charges; for the master would be an agent 
acting for aU concerned under such circum- 
stances. At least, if there be any doubt on 
this point in any mind, I do not partake of 
it; and I deem the case of Peters v. Warren 
Ins. Co., 14 Pet [39 U. S.] 99, a direct au- 
thority in favor of it What possible differ- 
ence can it make in law, if the charge is a 
fixed lien in rem; and properly chargeable 
on the ship, that it has been paid without 
any legal process or proceedings? If the 
master pays for a salvage service to the ship 
without process, is it less a charge on the un- 
derwriters, than if it had been adjudged un- 
der a decree in the admiralty? If a ransom 
is paid to enemies or pirates by the master 
bona fide out of property on board, or other 
funds, to deliver the ship from their posses- 
sion and power, can there be a doubt, that U 
is a loss to be borne by the underwriters 
without any inquiry, whether there be or be 
not a right, primary or secondary, to proceed 
in rem or in personam by those, whose mon- 
ey or goods have been applied or sacrificed 
agamst the ship or the owner, for contribu- 
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tion? In trutli, however, tlie loss "by colli- 
sion must l>e treated as a loss, giving an im- 
mediate title and remedy to the persons or 
property injured, from the time of the in- 
jury; and >Yhetlier the amount be paid by 
the proceeds of the ship, or by the owner per- 
sonally, it is still a loss occurring to the own- 
er from the peril insured against, for which 
the underwriters are responsible to him. 

And this leads me to add, that, in my judg- 
ment, it makes no difference, whether the 
ship was liable at all for the loss, if the loss 
was a peril insured against, and tlie owner 
was compellable to pay the loss, as happen- 
ing by and in consequence of the peril. Un- 
less the collision had taken place, the owner 
would have incurred no responsibility for 
any damages. It did take place, and he be- 
came chargeable therefor, and it was a peril 
insured against; how then can he say, that it 
was not a loss directly occasioned by and at- 
taching to the peril? The case of Peters v. 
Warren Ins. Co. [supra], shows, that the col- 
lision was the proximate cause of the loss; 
and if the owner was thereby compellable to 
pay it, as well as the ship, the payment must 
be deemed an immediate charge on him, oc- 
casioned by the coUision, just as much as up- 
on the ship. The argument seems to sup- 
pose, that the insurance attaches only to the 
extent of the direct injury sustained by the 
very thing insured. But that argument is 
not well founded. Any and every expense, 
borne by and chargeable upon the owner of 
the thing insured, as a direct and immediate 
consequence of a peril insured against, is 
covered by the policy. There are many ex- 
penses incurred by the owner, in conse- 
quence of a peril insured against, which con- 
stitute no charge in rem; and yet the un- 
derwriters are bound to pay the same. Take 
for example, the fees of proctors and counsel, 
and officers of the court, paid under judicial 
proceedings in cases of captm-e; or the fees 
of notaries in making a protest; or the costs 
of a survey; or the duties and expenses, and 
charges paid in a port of necessity; or the 
expenses and charges of a sale of damaged 
goods, or of a sale of other goods, to enable 
the master to repair damage by a peril of tlie 
seas. These are all incidents to the original 
peril or loss; and they must be borne by the 
underwriters, although they constitute, strict- 
ly speaking, no lien in rem. The truth is, 
that in all these and the like cases we look 
to the origin of the loss. If it be a peril in- 
sured against, all the incidents attached there- 
to by law, as necessary or natural incidents, 
become a part of the loss; just as much as 
the storage of goods saved from a shipwreck 
is deemed a part of the loss; and the ex- 
penses of court, in a suit to ascertain the sal- 
vage, are also deemed a part of the loss. 

Upon the whole, I see nothing to take the 
ease out of the general rule fixed by the cases 
of Waters v. Columbia Ins. Co., 10 Pet. [35 
U S.] 50T, and Peters v. Warren Ins. Co. 14 
Pet [39 U. S.] 99. The money, paid to the 
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owners of the Ritchie, was a part of the loss 
occasioned to the owner of the Columbia by 
the collision, and a dh-ect consequence there- 
of. I shall, therefore, affirm the decree of 
the district court. 
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[2 N. B. R. 36 (Quarto, 13).] i 

District Court, N. D. Alabama. 1S6S. 

Baxkruptct— Pkoof of Debts— Ji^ok-Eesideut 

Ckeditors. 
A deposition in support of a claim is not 
properly a proof of a debt. Debts due by the 
bankrupt to resident creditors must be proved 
before one of the registers of the court of the 
home district Debts due to non-resident credit- 
ors must be proved before any register or com- 
missioner of the court in any district other than 
that in which proceedings m bankruptcy are 
pending. Commissioners of the circuit court of 
S uSted States are not authorized to take 
proofs of debts due to. creditors residing in dis- 
trict where proceedings are pending. 
[Cited in Re Merricli, Case No. 9,463.] 

On the 8th day of May, 1868, Daniel John- 
son, a ci-editor of the bankrupt, presented to 
the register a deposition in proof of his debt, 
with security, taken and certified to by Wil- 
liam T. Price, one of the commissioners for 
the circuit court for the judicial district of 
Northern Alabama, in which district the pro- 
ceedings in bankruptcy in this case are be- 
ing had. The register declined to admit the 
deposition to the files on account of its not 
having been taken and certified by a register 
in banki-uptcy of the judicial district "in 
which the proceedings in bankruptcy were 
pending," as required by the twenty-second 
section of the bankrupt act [of 1867 (1-i Stat. 
527)]. Upon this state of facts the question 
arose: Can proof of debts against the estate 
of a bankrupt be made before a commis- 
sioner of the circuit court of the United 
States for the district in which the proceed- 
ings in bankruptcy are pending? 
By JOSEPH W. BURKE, Register: 
It is provided by the twenty-second section 
of the bankrupt act, that all proofs of debt 
against the estate of the bankrupt, by or in 
behalf of the ci-editors residing within the 
judicial disti-ict where the proceedings in 
bankruptcy are pending, shall be made be- 
fore one of the registers in bankruptcy of the 
court in said district The intent of the 
framers of the law is clearly ex pressed in this 

1 [Reprinted by permission.] 
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clause, conferring on the registers this au- 
thority, and obliging resident creditors to 
prove their debts before them. Charged as 
they are with the conduct of the cases, and 
the administrative duties arising in each, 
they are properly made the instruments un- 
der whose survey and inspection all claims 
against the estate of a bankrupt are audit- 
ed and allowed. Those claims are rigidly 
canvassed, scrutinized and prepared for the 
final action of the court in their disallowance 
or admission. The duties of the register in 
this respect are more judicial in their char- 
acter than in that of any other duty he is 
called on to perform or authorized to dis- 
charge, and the framers of the law, by in- 
vesting him alone with the power to take 
proof of debts against the estate of a bank- 
rupt, within the judicial district in which the 
proceedings in bankruptcy are pending, 
doubtless had in view the important consid- 
eration that he is presumed to be more fa- 
miliar with the intrinsic merits of each 
case, its history, the parties thereto, their 
respective claims, and the relations they bear 
towards each other. 

It may be inquh:ed why congress did not 
require that proofs of debts should be made 
by non-resident creditors before the registers 
of these districts to the exclusion of any 
other class of officers. This- is fully answer- 
ed by the reason above stated. The regis- 
ters and commissioners in the foreign dis- 
tricts are placed on an equal footing on these 
matters. Objections to the. proof cannot be 
made before or entertained by them. The 
schedules of the bankrupt are not before 
them. The amount due, the consideration 
for, and the nature of the debt, and the cir- 
cumstances surrounding it, are not matters 
into, which they are bound to inquire beyond 
the mere statement of the claimant, verified 
as the form prescribes. Different, very ma- 
terially, however, is the ease when considered 
In connection with the register of the district 
In which these proceedings are pending, and 
in which the creditor resides. What in one 
case amounts to a deposition, in this assumes 
the form of a judicial question. Before the 
admission of any claim against the estate of 
a bankrupt, two preliminary acts are done- 
First The making of the deposition, which 
Is merely formaL Second. The investigation 
of the claim.. 

In the case of proofs of debts by non-resi- 
dent creditors, those acts are performed bv 
two distinct officers. The deposition is made 
before a register or commissioner of the 
district In which the creditor resides, and 
the merits of the proof investigated by the 
register in charge of the case. The law 
plainly intends that where It Is possible for 
these two acts to be blended and performed 
by one officer as a single act, two officers 
shall not be required. As it is the particu- 
lar sphere of the register of the district in 
which the proceedings in bankruptcy are 
pending, to pass upon those claims, resident- 
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creditors are, by the law, referred to him to 
submit their proofs, and ascertain whether 
or not they may be allowed. The fact of 
their being supported by the deposition of 
tje creditors, does not absolutely entitle 
them to be allowed. Each case must stand 
on its own particular merits, and it will not 
be claimed that a commissioner is compe- 
tent to reject or allow the debt in the dis- 
trict of the residing creditor, more than the 
same officer would be in the district of the 
non-resident creditor. The law prescribes 
that the claim shall be presented to the reg- 
ister of the district in which the proceedings 
are pending, canvassed by and passed on by 
him, and in order that this may be satis- 
factorily accomplished, the record of the 
bankruptcy is furnished him, by authority 
of the law, for his guidance and control. A 
deposition in support of claim is properly 
not "a proof of debt." Instances are of al- 
most daily occurrence where those affidavits 
are rejected for Informality, as well as for 
the failure of the claim itself. The forms 
are furnished by the supreme court for the 
guidance of persons requiring to use them, 
and for the purpose of regularity, uniformity 
and system. Congr^s certainly did not in- 
tend that where the deposition could be 
drawn, and the examination of proof be 
made before the same officer, it would be 
proper to require the services of two. When 
a warrant issues, the marshal is directed to 
serve notices on the creditors of the bank- 
rupt, to appear before the register, on a day 
appointed, "to prove their debts," &c. On 
that day the creditor- is referred to the reg- 
ister, and, in the language of the form (No. 
4,) must "prove his debt^" before he has any 
standing in court 

A close analysis of the language of the 
twenty-second section will, it is submitted, 
sustain this view of the case-for while it 
enacts that all proofs of debts against the 
estate of the bankrupt, by or in behalf of 
the creditors residing within the judicial dis- 
trict where the proceedings in bankruptcy 
are pending, shall be made before one of the 
registers of the court in said district, "it is 
equally plain in declaring that the proofs of 
the debts by non-resident creditors may be' 
made" before any register in bankruptcy 
within the judicial district where such cred- 
itors- or either of them reside, or before any 
commissioner in any district The sense 
conveyed in this section, I take to be, that 
a debt due by the estate of a bankrupt to 
resident creditor, shall be proved before one 
of the registers of the comrt of the home dis- 
trict, while debts due creditors residing in 
other districts, shall be proved before any 
register or commissioner in any district 
other than the one to which the limitation 
expressed in the first clause refers. If this 
were not the true meaning of the law, a 
more concise and simple mode of expression 
would have been used, conferring on reglf 
ters and commissioners generally the power 
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to take proof of debts in their respective dis* 
tricts. Notwithstanding the ambiguity con- 
tained in the text of the statute, effect should 
be given to that construction that comports 
with reason and law. In the present case 
an important question arises regarding the 
validity of the lien claimed by the creditor, 
which must be investigated, and it is hardly 
possible that the law requires tbat two offi- 
cers are necessary for the performance of 
the duties arising in the case, where it is 
more practical and less cumbersome that it 
be performed by one, and he the one speci- 
fied in the act In obliging all creditors of 
the estate of a bankrupt resident in the dis- 
trict in whicb the proceedings are pending to 
submit their claims to a register of the dis- 
trict to examine and audit before proof of- the 
same, we have a simple, weU regulated sys- 
tem. To adopt the opposite course will en- 
tail delays and harrassing inconvenience not 
only to the creditor but also to the court. 

A timely suggestion from the register in the 
case, not unfrequently saves creditors much 
trouble aad expense, and those officers are 
directiy charged with tbe duty of examining 
the charges presented and perform their 
duties under the eye of the judge. I think 
that where it is practicable aU creditors 
should be compelled to submit their demands 
in the court originaUy before making solemn 
oath sustaining the same. I think this is in- 
tended by the law, and althougb some doubts 
may exist regarding tbe import conveyed in 
the wording of the section, effect should be 
given that construction which is most con- 
sistent with reason, and which affords a more 
concise and effective practice in the adminis- 
tration of the law. It is, therefore, my opin- 
ion that the law intends proofs of debts sliaH 
be made by creditors residing within the 
judicial district in which the proceedings in 
bankruptcy are being held, before one of the 
registers of tbe court therein, and tbat com- 
missioners of the circuit court of the United 
States are not authorized to take such proofs 
in that disti-ict 

BUSTEED, District Judge. It appears that 
the creditor, Daniel Johnson, is a resident of 
■the judicial district in which the proceedings 
are pending. Proof of his debt must be made 
before a register in bankruptcy exercising bis 
functions within the district. The affidavit 
before United States Commissioner Price is 
not a compliance with the twenty-second sec- 
tion of the law of March 2d, 1S67. This sec- 
tion, in relation to its present matter, is man- 
datory. I agree with tbe conclusions ar- 
rived at by Register BURKE, and in the rea- 
sons he gives for these conclusions. 
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Case No, 5,919. 

Ex parte HALL. 

[5 Law Rep. 269.] 

Circuit Court, D. Massachusetts. 1842. 

Baskruptcy — Where Proceedings to be Insti- 
tuted. 

1. By the seventh section of the bankrupt act 
of the United States [Act 1841; 5 Stat. M6], 
proceedings in bankruptcy may be mstitutea ei- 
ther in the district where the supposed bankrupt 
resides, or in which he has his place of business; 
and when once proceedings in bankruptcy right- 
fully attach in one district court, all the pro- 
ceedings, as to the party, must be exclusively 
had there. 

2. In case of partnerships, either partner may 
be declared a bankrupt in the district, where he 
resides, or where the partnership is established. 
But the court first acquiring jurisdiction has 
exclusive jurisdiction over all the partners, and 
all their property, joint and several. 

3 Where A., who resided in New Hampshire, 
was a member of a partnership domg business 
in Massachusetts, consisting of A. & B., and 15. 
presented his petition to the district court in 
Massachusetts, in which A. was not jometW 
nraying, that he and the said firm might be de- 
creed bankrupt, it was held, that the court had 
exclusive jurisdiction over the subject-matterr 
and ought to decree both partners to be bank- 
rupts; A. having subsequently filed a petition, 
that he might become a party to the petition of 
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This was the case of a petition by Horace 
Hall, of Charlestown, in the state of New 
Hampshire, in which he set forth, that he 
was, and for many years had been, a partner 
with James Read, doing business in Boston, 
under the name and style of James Read 
and Company. That the said Read, on the 
seventeenth day of March last, filed bis pe- 
tition in this court, representing ^'-■at he and 
the said fii-m were unable to meet their debts 
and engagements, and praying that he and 
they might be decreed to be bankrupts. That 
thepetitionerwasnotjoinedasa party byname 
to the said petition. Wherefore the petitioner 
now presented bis petition, setting forth, that 
the said firm was insolvent at the time of the 
said petition by James Read; that the peti- 
tioner was also unable to meet his debts and 
engagements, which be owed as a member 
of said fii-m, and in his individual capacity. 
And he prayed that he might be permitted to- 
become a par^ to the petition of said Read, 
and be entitled to the benefit of all the de- 
crees which hei-etofore had been, or that here- 
after might be bad therein. The petitioner 
further represented, that be had previously 
filed a petition in this court for tbe same pur- 
poses, which was informal and insufficientr 
wherefore he prayed that all further proceed- 
ings thereon might be stayed, and for leave 
to withdraw the same. Upon this petition it 
was ordered by the district judge, that the- 
question be adjourned into the circuit court, 
"whether upon the facts set forth in said 
petition of Horace Hall, and in the petition 
of James Read, filed on the seventeenth day 
March last past, and who has been declared 
a bankrupt, and in the several decrees in the 
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case of said Read, the court here may take 
JurisdicUon of said petition of said Horace 
Hall, and what decree shall be made thereon." 
The cause was spoken to by Dehon for the 
petitioner, no objection being made on the 
other side. 



STORY, Circuit Justice. The main ques- 
tion in this case seems to be, whether the 
district court of Massachusetts has Jurisdic- 
tion imder the circumstances to decree the 
petitioner, Hall, to be a bankrupt, and to give 
him the benefit of the former decrees made 
upon the petition of his copartner, Read, for 
the benefit of the bankrupt act The firm of 
Read and Company, consisting of Read and 
Hall as partners, at the time of the bank- 
ruptcy of Read, was established in Boston, 
and there had its sole place- of business. 
Read then was, and now is, an inhabitant of 
Boston; and Hall then was, and now is, an 
habitant of Charlestown, New Hampshire. 
The question, then, is, whether under tbe 
banla-upt act of 1841 (chapter 9) Hall can 
be decreed to be a bankrupt in this district, 
or the jurisdiction solely attaches to the dis- 
trict court of New Hampshire. The seventh 
section provides: "That all petitions by any 
bankrapt for the benefit of this act, and all 
petitions by a creditor against any bank- 
rupt under this act, and aU proceedings in the 
tase to the close thereof, shaU be had in the 
disti-ict court within and for the district, in 
which the person supposed to be a bankrupt 
shall reside, or have his place of business at 
the time when such petition is filed, except 
where otherwise provided in this edict." The 
fourteenth section provides: "That where 
two or more persons, who are partners in 
trade, become insolvent, an order may be 
made in the manner provided in this act, 
either on the petition of such partners' or any 
one of them, or on the petition of any creditor 
of the partners; upon which order all the 
Joint stock and property of the company and 
also all the separate property of each of the 
partners shall be taken, excepting such parts 
thereof as are exempted, and all the cred- 
itors of the company and the separate cred- 
itors of each partner shall be allowed to 
prove their respective debts; and the as- , 
signees shall keep separate accoimts of the 
joint stock or property of the company and of 
the separate estate of each member thereof." 
Then follow some provisions as to adjusting 
accounts, «S:c. The section then concludes: 
"And the certificate of discharge shall be 
gi-anted or refused to each partner, as the 
same would or ought to be, if the proceedings 
had been against him alone under this act; 
and in all other respects the proceedings 
against partners shall be conducted in the 
like manner, as if they had been commenced 
and prosecuted against one person alone." 

Now, taking these two sections together, it 
appears to me, that imder the circumstances, 
the district court of Massachusetts possesses 
fl dear jurisdiction in the present case; and 



that no jurisdiction exists in any other dis- 
trict court to decree Hall to be a bankrupt. 
The seventh section provides, in the alterna- 
tive, that the banlcrupt may be declared such, 
either in the district, in which he shall reside, 
or in which he has his place of business. 
And when once proceedings have been com- 
menced in either district, it is a necessary con- 
sequence that the like proceedings cannot be 
had in the other; and that the jurisdiction 
must be exclusive in that court, where the 
jurisdiction first attached; upon the known 
rule, that "Qui prior est in tempore potior est 
in jure," and that, in cases of concurrent 
jurisdiction, that court must have authority 
to proceed exclusively, to which jurisdiction 
has first attached. Any other constniction 
would involve an utter repugnancy in the ex- 
ercise of jurisdiction; for the orders of the 
one court, both as to the person and the prop- 
erty, as well as to all other incidents, attach- 
ing to the bankruptcy, would be, or might be, 
in perfect conflict with each other; and it is 
scarcely possible, that they fould aU be con- 
temporaneous, or coincident with each other. 
It appears to me, therefore, that the neces. 
sary construction of the statute is, that when 
once proceedings in bankruptcy have rightful- 
ly attached in one district court, all the pro- 
ceedings, as to the party, must be exclusively 
had there. In the case of an insolvent part- 
nership, the fourteenth section appeal's to me 
manifestly to proceed upon the like grounds. 
Either partner may be declared a bankrupt 
in the district where he resides, or where 
the partnership is established; for a partner- 
ship may have a domicil, as well as the in- 
dividual partners. The section expressly de- 
clares, that an insolvent partnership may be 
declared bankrupt upon the petition of the 
partners, or any one of them, and that the 
proceedings against partners shall be con- 
ducted in the like manner as against one 
pei-son alone. The section further provides, 
what shall be the effect of a decree of bank- 
ruptcy upon any such petition, viz., that all 
the joint stock and all the separate property 
of each partner shall be taken, and adminis- 
tered by the assignee; and that the cer- 
tificate may b© granted or refused to each 
partner, in the same manner, as if the pro- 
ceedings had been against him alone. Now, 
how is it practicable, in any manner what- 
soever, to carry these provisions into effect if 
the entire jurisdiction does not attach ex- 
clusively in the district court, where proceed- 
ings are first instituted. It is plain, that in 
all cases of bankruptcy under the act of 1841, 
aU the property of -the bankrupt, in whatever 
districts it may be situate, passes to the as- 
signee, and is distributable by the court, 
which has jurisdiction to decree the bank- 
ruptcy. In the case of an insolvent partner- 
ship, the joint, as well as the separate, prop- 
erty of all the partners, in every district, 
must pass, and be distributable in the like 
manner. 
In the present case. Read was resident in 
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the district of Massacliussetts, and tlie part- 
nership also had its sole establishment or 
domicil in the district of Massachusetts. He 
applied for the benefit of the act for him- 
self and for the firm; and the insolvency of 
the firm -was expressly averred in his peti- 
tion, and the prayer was, that the firm might 
be declared bankrupts, and that he might be 
deemed to have a certificate of discharge. 
Now, whatever difficulty there might have 
been in granting Hall a certificate under the 
petition, he not having been made by name 
a party thereto, there can be no doubt, that 
Read was competent to file the same on his 
own behalf, and to bind the property of the 
firm, as well as his own separate property, 
in and by those proceedings xmder the same. 
HaU, now, seeks the benefit of the same pro- 
ceedings, and petitions to be declared a bank- 
rupt, and to have a certificate of discharge 
granted to him. If he had originally joined 
in the petition of bankruptcy, filed by Read, 
there can be no doubt, I think, that he was by 
law well entitled so to do, since the firm was 
established in l^oston, athough his own res- 
idence was in New Hampshire. What possi- 
ble difference can it make, that he now seeks 
the like relief upon his own separate peti- 
tion, averring his own insolvency, as well as 
that of the firm? I see no ground to say, 
that he might not originally have filed a 
separate petition, if Read had not, in the dis- 
trict of Massachusetts, if the firm was in- 
solvent, as it did its business in Boston. If 
a person does business in independent estab- 
lishments in different districts, I cannot per- 
ceive any ground in the statute for doubting, 
that he may be declared a bankrupt in ei- 
ther. But in the present case, the petition of 
Read was clearly within the competency of 
the district court of Massachusetts; and if 
so, then its decree must, upon the very lang- 
uage of the fourteenth section, reach all the 
joint property, as well as the several proper- 
ty of the partners. The joint effects are first 
to be applied to the payment of the joint 
debts, and the sepai-ate effects to the sep- 
arate debts; and the surplus, if any, is then 
to be applied to the payment of the unsatis- 
fied creditors, either joint or several, as the 
ease may be. Now, how is this to be done, 
unless all the joint and all the separate ef- 
fects are brought under the control of the 
same assignee, and are to be distributed and 
mai'shalled by one and the same court? It 
seems to be utterly impracticable, and against 
the obvious policy of the statute, to allow sep- 
arate commissions, in different districts, to 
act upon the same persons -and the same prop- 
erty at the same time. Either we must say, 
that no person can be a bankrupt within 
the meaning of the statute, where the part- 
ners are insolvent, but are resident in differ- 
ent districts, which I think would be re- 
pugnant to the language, as well as to the 
purposes of the statute; or we must say, 
that they may all be declared bankrupts in 
one and the same district, in which proceed- 



ings are originally and first properly had by 
or against one or all of the partners. In 
short, it seems to me, that the proceedings in 
every case in bankruptcy are to be treated as 
an entirety, inseparable and indivisible, as to 
the persons and property involved therein. 
If the proceedings in bankruptcy are by or 
against one or more partners, on account 
of the insolvency of the firm, the court, thus 
acquiring jurisdiction over the partner or 
partners under such proceedings so had, must, 
from the very necessity of the case exercise 
exclusive jurisdiction over all the partners; 
and all their property, joint and several, as 
incident to the complete operation of such 
proceedings, must come exclusively under its 
administi-ation. 

We all know, that under a joint commis- 
sion in bankruptcy, in England, all the joint 
and several property of the bankrupt part- 
ners passes to the assignees and is distributa- 
ble under the bankruptcy. Ex parte Cook. 2 
P. Wms. 500, is directly in point in this mat- 
ter. In cases of partnership also, where one 
partner only becomes bankrupt, the other 
remaining solvent, the rights of the bankrupt 
partner only become vested in his assignees, 
leaving to the solvent partner his undivided 
interest in the partnership. But under our 
statute, where the partnership itself is in- 
solvent, it seems to me that the whole of the 
joint property of the firm must, as of course, 
pass to the assignee, upon the petition of 
either partner, since the joint creditors are 
entitled to the whole proceeds, and the sep- 
arate estate of the petitioning partner also 
must necessarily pass, as well as that of the 
other partner, if he also is insolvent If he 
is solvent, then the question, as to his sep- 
arate property, may possibly admit of a 
different consideration. However, it is un- 
necessary in the present case, closely to sift 
this matter, as both partners, HaU as well 
as Read, are admitted to be insolvent. 

Upon the whole, I shall direct it to be cer- 
tified to the district court upon the question 
adjourned into this court, that that court 
may take, and indeed ought to take, juris«llc- 
tion of the said petition of the said Horace 
Hall; and a decree ought to be entered sub- 
stantially according to the prayer of the 
said Hall in the same petition, namely: that 
he be declared a bankrupt, pursuant to the 
act of congress, that he be entitled to the 
benefit of all the decrees, which have hereto- 
fore been and hereafter may be rendered 
upon the said petition of the said Read, and 
all the proceedings that have heretofore or 
hereafter may be had therein, and that he 
have leave to discontinue the petition hereto- 
fore filed by him on the 2Sth of April last 
past, praying to be declared a bankrupt; and 
that all the proceedings therein be stayed up- 
on the payment of costs. But that nothing 
contained in this order is to be construed 
in any wise to impair or alter or annul the 
rights of any parties under the various de- 
crees and orders heretofore made, and pro- 
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ceedings had by the district court upon the 
petition, or in the matter of the said Read in 
bankruptcy. 



Case Wo. 5,930. 

In re ELA-LL, 

[X Dill. 587.]! 

Circuit Court, D. Iowa. 1871. 

Bankkuptcy— Appeal— Review— Commercial Pa- 
per — SDSPESSIOX of PaTMENT — BANKKUPTOr. 

1. A creditor who does not claim under com- 
mercial paper may charge, as an act of bank- 
ruptcy, failure b^ debtor after suspension to re- 
sume payment of commercial paper, though sus- 
pension be not fraudulent. 

[See In re Ballard, Case No. 816; Baldwin v. 
Wilder, Id. 806.] 

2. An order vacating an adjudication of bank- 
ruptcy made at the former term cannot be re- 

y vised on appeal. 

In bankruptcy. 

E. A. StoiTS, for petitioning creditor. 
N. M. Hubbard, opposed. 

DILLON, Circuit Judge. 1. An appeal to 
the circuit court does not lie by the petition- 
ing creditor from an order of the district 
court vacattag, at the instance of another cred- 
itor, an order made at a previous term, ad- 
judicating their debtor a bankrupt; the rem^ 
edy of the petitioning a-editor in such a case 
is under the second section of the bankrupt 
act [of 1867 (14 gtat 518)], and not by an ap- 
peal under the eighth section. Ruddick v. 
Billings [Case No. 12,110]; Ex parte Alex- 
ander [Id, 160]; Langley v. Perry [Id. Sj067]; 
Hawkins v. Bank [Id. 6,245]. 

2. A creditor whose claim is not evidenced by 
commercial paper, but rests in an open ac- 
count, may file a petition against his debtor, 
under section 39 of the act, and charge, as an 
act of bankruptcy, that he has suspended and 
failed to resume payment of the commercial 
paper for the prescribed period. 

3, It is not necessary, in order to constitute 
an act of bankruptcy, that the suspension and 

■ failure to resume payment of commercial pa- 
per for fourteen days should be fraudulent 
In re Biu:t [Id. 2,210]. 



Case KTo. 5,921, 

In re HALL. 

[2 Hughes, 411; 2 9 N. B. R. 366.] 

District Court, E. D. North Carolina. Dec, 
1873. 

Bakkbuptct — Allotment op Homestead — ^Re- 
assessment. 

Where the homestead has been duly laid off 
and allotted under the law of North Carolina, 
act of April 7th, 1S69, and no fraud, complicity, 
or other irregularity is shown, the bankrupt 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



courts will not order a reassessment for mere ex- 
cess of value. 

Article 10 of the constitution of North Caro- 
lina provides "that every homestead, and the 
dwelling and buildings used therewith, not 
exceeding in value one thousand dollars, to 
be selected by the owner thereof, or in lieu 
thereof, at the option of owner, any lot in a 
city, town or village, with the dwelling and 
buildings thereon, owned and occupied by 
any resident of tlus state, and not exceed- 
ing the value of one thousand dollars, shall 
be exempted from sale imder execution, or 
other final process, obtained on any debt," 
except for taxes, etc., for a specified period 
of time. The general assembly, at the ses- 
sion of 1868-69, passed a law to carry into 
effect the foregoing provisions of the consti- 
tution. Laws 1868-69, p. 331, c. 137, Said 
law provides, among other things, that "be- 
fore levying upon any homestead thus owned 
and occupied, the sheriff, or other oflScer 
charged -with the levy, shall summon three 
disinterested persons qualified to act as ju- 
rors," to whom he shall administer the pre- 
scribed oath. "Said appi;aisers shall there- 
upon proceed to value the homestead, with 
its dwelling and buildings thereon, and lay 
off to said oTvner such portion as he may se- 
lect," etc. "The appraisers shall then make 
and sign in the presence of the officer a re- 
turn of their proceedings, setting forth the 
property exempted, which shall be returned 
by the officer to the clerk of the court of the 
county in which the homestead is situated, 
and filed with the judgment roll in action, 
and a minute of the same entered on the 
judgment docket If the judgment creditor 
for whom the levy is made, or judgment 
debtor or person entitled to homestead ex- 
emptions, shall be dissatisfied with the valu- 
ation and allotment of the appraisers, he 
may, within ten days thereafter, or any oth- 
er judgment creditor within six months, and 
before sale under execution of the excess, 
notify the clerk of the township thereof and 
file -with him a transcript of the return of 
the appraisers, and thereupon the clerk shall 
notify the other trustees of the township to 
meet him, at a tame specified, within ten 
days, on the premises, to reassess and allot 
the said homestead. Any appraisal or allot- 
ment by the trustees of the township may 
be set aside on application of any party in- 
terested in it for fraud, complicity, or other 
irregularity. The proceedings shall be upon 
petition, as in other special proceedings, and 
the applicant shall give bonds to the oppos- 
ing party for costs and damages." By the 
amendments of the baukrupt law of June 
Sth, 1872 [17 Stat 334], and March 3d, 1873 
[Id. 577], it is provided "that the exemptions 
allowed the bankrupt by the said amenda- 
tory acts shall be the" amount allowed by the 
constitution and laws of each state, respect- 
ively, as existing in the year 1871," etc. 

On the 23d day of June, 1873, Jack Hall 
was duly adjudged a bankruptin said court up- 
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on his own petition. In due time John S. Hen- 
derson, of Salisbury, was appointed assignee 
of his estate. Within twenty days thereaft- 
er he proceeded to lay off and assign to the 
said Jack Hall, bantrupt, the property ex- 
empted from the operation of the 14th sec- 
tion of the bankrupt law [of 1867 (14 Stat. 
517)], as amended by the acts of June 8th, 
1S72, and March 3d, 1873, and returned a 
schedule of the same into the register's of- 
fice. In pursuance of what he understood 
to be a rule of this court, the assignee adopt- 
ed the return of the sheriffs appraisers, and 
laid off and assigned said bankrupt the 
homestead laid off and allotted by the said 
appraisers under the state law on the 16th 
day of April, 1870. In due time exceptions 
were filed to the assignee's report of exempt- 
ed property by Fannie Williams and Alice 
March (assignees of W. B. March), creditors 
of said bankrupt, who have duly proved 
their debt against his estate, alleging that 
the homestead assigned therein is valued 
much below its real value; that they are in- 
formed and believe that the same is worth 
four thousand dollars. The judgment on 
which the present proof of debt by Fannie 
Williams and Alice March (assignees of W. 
B. March, and excepting creditors in this 
case), against said bankrupt's estate is 
founded, was taken on the 4th day of April, 
1870. No other creditors have proven debts 
against said banlirupt's estate. 

Upon the above statement of the case the 
following question of law arises: Whether, 
where the homestead of a debtor has been 
laid off and allotted to him by appraisers, 
summoned by the sheriff pursuant to the pro- 
visions of the act of April 7th, 18G9, of the 
laws of North Carolina, and the creditors of 
such debtor filed no exceptions to the return 
of such appraisers, but have acquiesced in 
the same for more than three years, "the 
amount" of such debtor's homestead, both in 
value and extent, has not been thereby as- 
certained and fixed under the state law, es- 
pecially as against all who were his judg- 
ment creditors at the time such assessment 
was made by the sheriff's appraisei-s, and 
whether, therefore, such homestead thus as- 
certained and fixed, under the operation of 
the state law, is not "the amount" of exemp- 
tion in lands to which such debtor is entitled 
when he afterwards avails himself of the 
benefit of the bankrupt law of congress, as 
amended by the acts of June 8th, 1872, and 
March 3d, 1873, no fraud, complicity, or oth- 
er irregularity being alleged against the 
sheriff's appraisers in laying the same off un- 
der the state law. 

On the case and this state of facts, the 
Register, R. H. BROADFIELD, Esq., filed 
his opinion as follows: 

The homestead laws of the state, it will be 
seen, have expressly provided the means of 
their own execution and enforcement They 
have provided a tribunal to ascertain and 
fix both the value and extent of the home- 



stead. Where the debtor has not previously 
had his homestead laid off and allotted by as- 
sessors appointed by a justice of the peace, 
that tribunal is the sheriff's appraisers. 
Where there is no appeal from the judgment 
and return of such appraisei"s, by filing ex- 
ceptions with the clerk of the township with- 
in the time prescribed by law, that judgment 
is final— certainly final as against all the judg- 
ment creditors. Such appeal, by filing ex- 
ceptions, must not only be taken by any judg- 
ment creditor within six months, but it must 
be taken "before sale under eitecution of the 
excess." Such appraisemento can never aft- 
erwards be set aside, at least by any one 
who was a judgment creditor at the time it 
was made, except "for fraud, complicity, or 
other irregularity," and then the proceeding 
must be by petition. If no "fraud, complicity, 
or other irregularity" can be shown, such 
homestead has been thereby ascertained and 
fixed under the state law, both in value and 
extent, and must remain the fixed homestead 
of the debtor during the period of its legal 
duration against all such judgment creditors, 
if not against all others. In this case, the 
judgment on which the proof of debt by the 
excepting creditors is founded was in ex- 
istence at the time the homestead was laid 
off by the sheriff's appraisers. The then 
owner of it, the assignor of the excepting 
creditors, failed to notify the clerk of the 
township and ask for a reassessment within 
the required time. The judgment of such 
appraisers has ever since been acquiesced in 
—a period of over three years. And even 
now, ,in the exceptions filed to the report of 
the assignee in this court, no "fraud, com- 
plicity, or other irregularity" is alleged in the 
laying off of the same by the sheriff's ap- 
praisers. The homestead of said Jack Hall, 
bankrupt, had certainly thereby become fixed 
and irrevocable under the state law as 
against the excepting creditors, and no others 
have proven debts against his estate. "The 
amount" to which said bankrupt was entitled 
as a homestead under the state law, had been 
clearly ascertained and fixed by the ti'ibunal 
created by law for that purpose, and that is 
"the amount" to which he is entitled under 
the bankrupt law, as amended by the acts of 
June 8th, 1872, and March 3d, 1873. 

This view of the law seems to me to be 
fully sustained in the only case I have been 
able to find where the point of law involved 
has been distinctly raised. In re Moseley 
[Case No. 9,868]. In that case the families of 
the bankrupts had instituted proceedings in 
the court of ordinary of Lowndes county, 
Georgia, under the homestead act of that 
state, to have their homesteads adjudged and 
set apart. The court of ordinary appointed 
appraisers to appraise and allot the exempted 
property. They acted and returned their pro- 
ceedings into court on the 27th April, 1872. 
The court of ordinary approved their proceed- 
ings on that day, and set apart the property 
so appraised to the families of the bankrupts. 
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On the 1st of May, certain creditors of the 
hankrupts took ,an appeal to the superior 
-court, from the judgment of the court of or- 
-diuary, on the ground that the property set 
iipart was of greater value than that placed 
upon it by the appraisers and approved by 
the court of ordinary. On the 6th day of 
May, 1872, and while the appeal was pending, 
proceedings were instituted against the said 
Moseley, Wells & Co., by their creditors, on 
which they were duly adjudged involuntary 
bankrupts on the 6th of June, 1873. The 
-counsel for the creditors contended that on 
the filing of the petition in involuntary bank- 
ruptcy, the jurisdiction of the state courts 
•over the proceedings then pending by virtue 
of the state statute, in regard to homesteads 
•and exemptions, ceased, on the ground that 
the proceedings therein had not been conclud- 
■ed. This view Vas overruled by Judge Er- 
skine, on the ground that "when the court 
of ordinary rendered its decisions on thehome- 
^tead proceedings, the judgments were bind- 
ing and operative, if no appeals had been 
taken to the superior court." By the local 
law of the state of Georgia, an appeal does 
not vacate, but only suspends, the judgment 
of the court appealed from. The judgment of 
the court of ordinary was still the judgment 
■of a court of competent jurisdiction, and 
would remain so, unless overruled by the su- 
perior court, to which an appeal had been 
taken. The United States district court, 
therefore, merely instructed the assignee in 
tiankruptcy to apply to the superior court, 
to which the appeals had been taken, for 
leave to be made a party to the proceedings 
there pending, on the appeals from the court 
■of ordinary of Lowndes county, and there 
defend the rights of the creditors. Here, it 
seems to me to be distinctly and clearly held, 
that where the homestead has been laid oCE 
and allotted by competent authority, under 
the state law, "the amount" of it thus ascer- 
tained and fixed is "the amount" to which 
.such debtor Is afterwards entitled under the 
bankrupt law, when he seeks to avail him- 
self of its benefits, or when he Is adjudged 
an involuntary bankrupt on petition of his 
■creditors. 

In discussing the general question of home- 
stead exemptions, in Re Vogler [Case No. 16,- 
•986], though the point was not directly rais- 
•ed, his honor. Judge Dick, said: "Where 
liomesteads have been duly allotted under 
the state law, and there is no fraud, such al- 
lotment will be recognized and allowed to 
bankrupts under the bankrupt act" In view 
of the reasoning from the facts and la^r of 
the case, and the authorities cited, I am of 
opinion that the exceptions filed to the as- 
signee's report of exempted property should 
be overruled. 

Charles Price, for certain creditors. 

liUke Blackmer, for bankrupt 

• DICK, District Judge. After careful con- 
filderation of the question of law presented in 
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this case, I concur in the opinion so well ex- 
pressed by the Register, and affirm the or- 
ders which he has made. The evident in- 
tent of congress in passing the amendatory 
acts 'referred to by the register was to give 
bankrupts the full benefit of the homestead 
and exemption laws existing in a state when 
questions affecting such legal rights are to be 
considered and determined by a court of 
bankruptcy. The homestead estate of the 
bankrupt in this case was allotted and its 
value ascertained and fixed in the manner 
prescribed by the state laws upon such sub- 
jects. Those laws furnished the excepting 
creditors a plain and direct mode of proceed- 
ing for setting aside the allotment of the 
homestead estate for excess of value. As they 
had an opportunity for having a day in court 
for asserting their rights, they cannot avoid 
the consequence of their laches by resorting 
to a different forum. The courts of the 
United States usually recognize and observe 
the rights of parties as ascertained and- ad- 
judicated in the tribunals of the state where 
such federal courts are held. Where fraud, 
complicity, or irregularity are alleged and es- 
tablished by proper special proceedings, the 
allotment of homestead may be set aside in 
the state courts, and in such cases similar re- 
lief will be furnished by a court of bank- 
ruptcy. Fraud vitiates the most solemn ju- 
dicial proceedings, and a judgment or decree 
is clearly impeachable on the ground of fraud 
and deception practiced on the court, and the 
law furnishes adequate and ample remedies 
in such matters. Mere excess of value in the 
allotment of a homestead is not fraud, and 
to successfully impeach such proceedings it 
must be shown that the debtor by some fraud- 
ulent representation or deception, or by com- 
plicity with the appraisers, procured such ex- 
cessive allotment The value of an estate is 
a question of fact generally depending upon 
circumstances which' are apparent to the pub- 
lic, and an excessive valuation may be clear- 
ly shown by proper evidence. As no fraud 
is alleged in this case, the allotment of the 
homestead under the state law is valid, and 
the estate did not vest in the assignee, and 
was properly designated and set apart by 
him in the certificate of exempted property. 
The cost of these proceedings must be taxed 
against the excepting cre'ditors. 



Case Wo. 5,922. 

In re HALL. 

[2 N. B. R. 192 (Quarto, 68) ;i 16 Pittsb. Leg. 
J. 52.] 

. District Court, N. D. New York. 1868. 

Bankruptcy — Notice of Meeting of Creihtobs 
— ikkegularitr in warrant of register. 

An omission to publish notice of the first meet- 
ing of creditors to prove their debts, in one of 
the papers designated for that purpose, also a 

1 [Reprinted from 2 N. B. R. 192 (Quarto, 68), 
by permission.] 
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failure to state in the warrant the names, resi- 
dences and amounts of the debts of creditors, 
and the false return of the messenger, are suffi- 
cient irregularities to set aside the proceedings 
before had. 

[Cited in Re Arehenbrown, Case No. 504.] 
In bankruptcy. 

.HALL, District Judge. The discharge of 
the bankrupt in this case was not opposed; 
but upon the hearing of the application there, 
for, under the usual order for creditors to 
show cause, it was stated by the counsel for 
the bankrupt that it had been discovered that 
the notice of the first meeting of a"editors to 
prove their debts and choose an assignee 
had not been published in one of the news- 
papei'S designated for that purpose in the 
warrant issued by the register, and that he 
was not aware of the fact until just prior to 
the hearing upon the application for a dis- 
ehai-ge. It was stated that the return of the 
messenger set fortli that such notice had 
been duly published; but as it was conceded 
that this return was false, and that the no- 
tice had never been publislied in one of the 
papers designated, this fact must be consid- 
ered as properly before the court As this 
was tbe notice required by statute, in order 
to give to creditors and others in interest 
notice of the pendency of the bankrupt's pe- 
tition, the omission to publish such notice is 
such an irregularity as cannot be disregard> 
ed. The creditors have not had the notice 
the statute requires to be given tbem, that 
they may take measures for the protection 
of their interests, and it cannot therefore b& 
decreed that all the requirements of tbe law 
have been conformed to by the bankrupt. It 
was Ms duty, or that of his attorney, to see 
that these notices were published; or at least 
to see that a proper affidavit of such publica- 
tion was before the register, befox'e the ap- 
pointment of an assignee. 

On looking into the papers it appears that 
the warrant first issued by the register, and 
which ought to have contained a list of the 
creditors of the bankrupt, with their respec- 
tive places of residence, and the amount of 
their respective debts, with directions to 
serve a notice containing such list and state- 
ments upon each of such creditors, contained 
no list of creditors; but in lieu thereof, such 
warrant contained a statement that "the 
names of creditors in the schedule annexed 
to the duplicate copy of the petition of said 
banki-upt could not be read." If this were 
true the obvious course for the register to 
pursue was to decline to issue any warrant 
until a proper and legible copy of the peti- 
tion was furnished; and it Is not surprising 
that a case In which so gi-oss an irregularity 
was allowed to occur, almost at its very in- 
ception, should exhibit other inexcusable 
blunders. The next of these is found in the 
messenger's return to this warrant, which 
states that the publication of the notices in 
the twb papers in which it was directed to 
be published, although, as before stated, it 



is now conceded that it had been published 
in only one of them. It is clear that the meS' 
senger could have had no proof of the pub- 
lication, and, though bound by the express 
terms of his ofiicial oath to make true return 
to his warrant, he made a return not war- 
ranted by the facts— probably without taking 
any measures to ascertain whether it was- 
true or false Subsequently the schedule of 
the bankrupt was amended by inserting a 
statement of debts which had been previous- 
ly omitted because they were barred by the: 
New York statute of limitations, and there- 
upon a new warrant was issued directing 
service, by mail, of notice of an adjournel 
meeting of creditors, but not directing any 
publication of notice of such meeting; and it 
was under these notices that the meeting to . 
choose an assignee, &c., was held. 

The proceedings under the first warrant, 
and indeed the issuing of such a wai'rant, 
was a gross and palpable blunder, and one 
which ordinary cai"e and a reasonable observ- 
ance of the general orders in bankruptcy and 
the general rules in bankruptcy adopted by 
this court would have prevented. The four- 
teenth general order requires all petitions,, 
and the schedules therewith, to be printed or 
written out plainly; and the third rule in 
bankruptcy adopted by this court, requires- 
that all papers filed in proceedings in bank- 
ruptcy shall be written in a fair and legible 
hand, or else printed; and there was, there- 
fore, no possible excuse for filing with the- 
register a paper which could not be read. 
The twenty-eighth general rule of this court 
in bankruptcy, as amended, requires that due 
pi'oofs of the publication of the notices di- 
rected by the warrant be fm*nished to the 
messenger, and filed with the papers or pro- 
ceedings to which they related,— that is, with 
the warrant and return. If this requirement 
had been regarded, the neglect of the mes- 
senger in failing to procure the due publica- 
tion of the notice would have been discov- 
ered, and the meeting could have then been 
adjourned, and a new notice given as re- 
quired by the twelfth section of the bankrupt 
act; and no other delay or unnecessary ex- 
pense would have been incurred. As the 
case now stands, most of the proceedings al- 
ready had must be set aside, and the same 
proceedings had with due regularity; and 
the party must be careful to renew his appli- 
cation for a discharge within the year from 
the adjudication in bankruptcy. 



Case No. 5,923. 

In re HALL. 

[15 N. B. R. 31.] 1 

District Court, B. D. Michigan. Nov., 1876. 

Bankkoptcy — Creditors' Petition — Agpregatb 
AirouNT OF Debts— Number of Creditoks. 
1. Under the ordinary allegation' in a credit- 
ors' petition that petitioners constitute one- 

1 [Reprinted by permission.] 



[U Fed. Cas. page 203] 

fourth in number, etc., and that the aggregate 
of their debts amounts to at least one-third or 
the provable debts, etc.; if it appears that the 
claims of several of the petitioners are each less 
than two hundred and fifty dollars in amount, 
the petition is not thereby rendered invalid. 

• 2. In making up the requisite number, peti- 
tioners may compute those simply whose debts 
exceed two hundred and fifty dollars, or they 
may proceed upon the hypothesis that they rep- 
resent one-quarter of the entire number of cred- 
itors, in which case those of less amount than 
two hundred and fifty dollars may be reckoned. 

On motion to dismiss creditors' petition up- 
on the ground it did not set forth that the 
requisite number of creditors had joined in 
it. 

"W. E. Jackson, for debtor. 

E. Y. Swift, for petitioning creditors. 

BROWN, District Judge. By section 39 of 
the bankrupt act [of 1867 (14 Stat. 536)] as 
amended, a debtor may be adjudged a bank- 
rupt "on the petition of one or more of his 
creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
gate of whose debts provable under this act 
amounts to at least one-third of the debts so 
provable;" * * * "and in computing Ihe 
number of creditors, as aforesaid, who shall 
join in such petition, creditors whose respec- 
tive debts do not exceed two hundred and 
fifty dollars shall not be reckoned." But to 
this provision there is a qualification that "if 
there be no creditors whose debts exceed said 
sum of two hundred and fifty dollars, or if 
the requisite number of creditors holding 
debts exceeding two hundred and fifty dol- 
lars fail to sign the petition, the creditors 
having debts of a less amount shall be reck- 
oned for the purposes aforesaid." The pe- 
tition in this case contained the ordinary al- 
legation "that the petitioners constitute at 
least one-fourth in number of the creditors 
of said Robert L. Hall, and that the aggre- 
gate of their debts provable under the said 
acts amounts to at least one-third of the debts 
so provable." As it appears, upon the face of 
the petition, that of the twelve creditors who 
signed it, but two of them held claims exceed- 
ing two hundred and fifty dollars, it is in- 
sisted the petition is invalid. It is conceded 
that in order to force a party into bankruptcy 
there must unite at least one-third of the 
creditors in amount, irrespective of the mag- 
nitude of their claims. It is claimed, how- 
ever, that as but two creditors hold claims of 
over two hundred and fifty dollars, the re- 
quirement of the statute as to number is not 
complied with. In support of this is cited 
the Case of McKibbin [Case No, 8,859], de: 
cided by this court 

It will be observed that in section 39 there 
are two theories or bases upon which the 
number may be computed, and the petition- 
ing creditors apparently have an option in 
making up the requisite proportion. They 
may compute those simply whose debts ex- 
ceed two hundred and fifty dollars, in which 
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case only creditors representing that amount 
should join to make up tlie number; or, if 
the requisite number of those holding that 
amount fail to sign or are not procured, they 
may proceed upon the hypothesis that tho 
petitioning creditors represent one-quarter of 
the entire number of creditors, in which case 
those of a less amount than two hundred and 
fifty dollars may be reckoned. The diflBculty 
in the Case of McKibbin was occasioned by 
the peculiar language used in the petition. It 
was not the ordinary allegation that is found 
here, but it was averred that the petitioners 
"constituted at least one-fourth in number, 
upon the basis of two hundred and fifty dol- 
lars and upwards, of the creditors of said 
James McKibbin." Now as it appeared that, 
of the seven petitioners, only five held debts 
to the amount of two hundred and fifty dol- 
lars and over, there was evidently a failure 
to sustain the allegation that the. petitioners 
constituted a fourth in number, upon the 
basis of two hundred and fifty dollars. It 
was held that the names of those two could' 
not be stricken out as surplusage, and that 
the court could not regard the petition as that 
of the remaining five creditors under that 
allegation. The case was practically decided 
upon the peculiar language of the petition. 
The residt, even then, might have been dif- 
ferent had the petition averred that those of 
the petitioners whose debts excefeded two 
hundred and fifty dollars constituted one- 
fourth at least in number, upon the basis of 
two hundred and fifty dollars, and that the 
aggregate of the debts of all the petitioners 
provable under said acts amounted to at 
least one-third of the debts so provable. But, 
under the allegation here used, I think the 
creditors were at liberty to make up the 
requisite number, either by computing those 
only whose debts exceeded two hundred and 
fifty dollars, or by uniting one-quarter in 
number of all the creditoi^. That they have 
chosen the latter course is evident from the 
fact that ten of the twelve creditors hold 
claims of less than two hundred and fifty 
dollars. No allegation is necessary that the 
larger creditors were applied to and refused 
to join, because the language of the section 
is that if they fail to sign the petition, from 
whatever cause the failure proceeds, smaller 
creditors may be reckoned. This was prac-' 
tically tlie view taken by Judge Lowell in the 
Case of Currier [Case No. 3,492], and I coin- 
cide with him in his interpretation of the 
law. It seems to me that the ruling in this 
case applies with full force here, and that the 
creditors have chosen to base their allega- 
tion upon the fact that one-fourth of the en- 
tire number have petitioned to have the debt- 
or adjudged a bankrupt Had the petition 
followed the language of the Case of Mc- 
Kibbin, where it was expressly based upon 
the petition of one-fourth of the number of 
creditors, and it appeared upon the face of 
the petition that several creditors were of 
small amount, I should have held the peti' 
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tion invalid; but I think this case clearly 
distinguishable from that, and that it falls 
rather within the rule laid down in the Case 
of Currier above cited. The exceptions to the 
petition are therefore overruled. 



Case KTo. 6,9S4. 

HALL'S DEPOSITION. 

[1 Wall. Jr. Soji 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1S43. 

Pedigree — Hearsay — Presumptios op Death. 

1. Presumption of death does not arise from 
the fact that a person who twenty-two years 
ago was in "bad health," would, if now living, 
be eighty years old; not even although on re- 
rent inquiry his name was not known at the 
post-office of a large city, (his former residence,) 
nor inserted in its directory: — there being no 
evidence of the sort nor degree of bad health, 
nor of inquiries having been made about him 
among his friends, nor of his having ever left 
the place of his former residence. 

2. The question whether or not declarations 
post litem motam are evidence in matters of 
pedigree, is largely examined on the authorities, 
English, American and continental; and the 
icourt declares, in opposition to rulings in this 
circuit temp. Washington, that they are not: 
but these rulings are not positively overthrown; 
the case going off on the point stated in the first 
paragraph. 

[Cited in Banert v. Day, Case No. 836.] 

In ejectment the plaintiff claimed title 
through J. P. who was alleged to be heir 
iit law of the original owner; and to prove 
the heirship, offered in evidence the dep- 
4>sition of one Zebulon Hall, regularly taken 
in New York, A, D, 1822, in an ejectment 
then pfending in this state, for other land by 
this same plaintiff against a different defend- 
ant, and where the fact in dispute was the 
heirship. The evidence was offered not as a 
deposition, but as a declaration concerning 
pedigree. As ground for the offer it was proved 
that when Hall's deposition was taken, in 
1822, he was fifty-nine years old, and in bad 
health; that on recent inquiry at the New 
York post-office, no person named Zebulon 
Hall was known there, and that the name was 
not found in any late New York directory. 
Hall lived in New York when his deposition 
was taken. No evidence was given to shew 
the nature nor the extent of Hall's bad health; 
nor that his name bad been in more ancient 
directories; nor that he had ever left New 
York; nor dat prior to offering the deposi- 
tion any inquiry had been made concerning 
his friends or relatives, or whether they knew 
any thing of his existence or death. 

For the evidence it was argued, that the 
halanee of probability preponderated in favor 
of Hall's death. He would, if alive, be SO 
years old; an age to which but a small major- 
ity even of the persons who reach 50, ever at- 
tain. This was true of persons favoured by ro- 
bust health. But here is a man whose health 

1 [Reported by John William Wallace, Esq.] j 



is bad. It is not necessary to inquire into the 
diagnosis of his case. "Bad health," means 
health that is likely soon to decay. We are 
thus-asked to suppose, that a sickly, diseased 
man has reached an age which even the robust 
are rarely so sti-ong as to be able to attain. A 
specifick danger is always to be regarded 
when there is a question as to a presumption 
of death. Watson v. King, 1 Starkie, 121; 
Sillick V. Booth, 1 Younge & Coll. Oh. 117, 
120. The case of ill health, and that of age 
also, is mentioned in the books. See Web- 
ster V. Birchmore, 13 Ves. 362, where "a very 
bad state of health" was a strong circum- 
stance in accelerating a presumption of death; 
though, indeed, there were others in that case. 
In Rex v. Inhabitants of Harborne, 4 Nev. & 
M. 341, 345, Lord Denman asks: "Can there 
be the same presumption as to a party who is 
100 and one who is 35; as to a party who was 
in good health when last heard of, and one 
who was proved to have then had a dis- 
order upon him which was likely speedily to 
terminate in his death? It cannot be." The 
continental jm-ists speak the same language. 
Among several questions to be put by the 
judge before a decision involving a presump- 
tion of death, is this: "Cujus esset aetatis 
ille absens? An is absens sui natura esset 
robusti vel debilis corporis?" Menochius de 
Presumptionibus, lib. 6, pr. 49. Then Hall's ex- 
istence was unknown at a department which, 
by its duty and employment, is conversant 
with the names of all residents in its neigh- 
bourhood; nor is his name to be found among 
those where the residents of a city are oftener 
recorded than omitted. Any one of these 
facts would afford a presumption of death. 
All four united afford a strong presumption. 
Death being presumed, the declai-ation is 
clearly admissible in this circuit. This point 
was settled in Boudereau v. Montgomery [Case 
No. 1,694]-, where, after full argument at the 
bar, and an able opinion "from Judge Washing- 
ton, depositions like the present were read 
to the jury. The same point had been ruled 
in Banert v. Day [Id. 836]; and, as we may 
infer from that case, had been decided in 
Hurst V. Jones [Id. 6,934], under the former 
organization of this com-t It is not at all 
necessary to inquire into the decisions of 
other courts: om- own practice is settled. 

BALDWIN, Circuit Justice. Supposing 
Hall's death to be proven, the same question 
arises here as we find in Boudereau v. Mont- 
gomei-y [supra]. That decision is one which I 
had occasion to consider a good deal in a 
suit which came before me a few years ago. 
I then felt reluctant to overrule it: the 
same reluctance yet exists. I feel, that in 
the first place it is a precedent, and, yet more, 
that it is a precedent left to us by a 
judge of great learning, of the utmost pa- 
tience, and largely endowed with that finest, 
rarest, last betrayed of the qualities of human 
intellect; I mean with good judgment. I can 
never dissent from my honoured predecessor, 
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Judge Washington, without diffidence, and ^ 
without feeling that in such a case he is liliely 
to be right and I am likely to he wrong. Still, 
it is not in the nature of human minds to view 
every thing in the same way; and where 
great principles are concerned, it may he ob- 
ligatory on each to give utterance to his opin- 
ion. 

Before examining the state of the law as 
elsewhere existing, I wiU say a word as to the 
cases in this circuit Boudereau v. Montgom'ery 
was in affirmance of a former ruling reported 
in 3 Wash. [Case No. 836]; 0. G. 243, the 
case, I mean, of Banert v. Day [supra]. Like 
many of the cases in what are called Wash- 
ington's Circuit Com-t Reports, (a book print- 
ed from Judge Washington's notes never orig- 
inally designed for the press,) this case is 
stated short and almost in the form of a syl- 
labus; the ground of the ruling and the ar- 
guments of counsel being wholly omitted. It 
appears only that the counsel who argued in 
favour of the depositions, relied on the case 
of Hurst v. Jones [supra], decided in this 
ch:cult under the organization of 1801-2. 
We cannot tell what view of that case was 
given to the court; but I have been at 
some pains to learn what the case really 
was: and through the kindness of a feiend 
am in possession of the original, contempo- 
rary MS. notes of the reporter of that com-t, 
and also with the notes of one of the judges. 
Each is full; and both accord. I will state 
that case: it is an interesting one. (Hishonoiu* 
here stated the case, for a full report of 
which, see [Case 6,934].) It is obvious that 
Hurst V. Jones was no precedent for Banert 
v. Day; quite the contrary: and if this last 
case was ruled on the authority of the for- 
mer decision, and Boudereau v. Montgom- 
ery, in turn, settled upon the base of Banert 
v. Day: then, that we might exclude the 
deposition here offered, without so much dis- 
tm-bing the precedents of the circuit as mak- 
ing them conform to the case by which they 
were meant to be guided, and from which 
they have diverged only through imperfect 
observation. 

It would appear, however, from the learned 
argument of Judge Washington, in Boude- 
reau V. Montgomery (and, indeed, from his 
direct statement,) that the ruling in that 
case, conformed to what he deemed the pre- 
vailing temper of the American decisions, (as 
well as of the English prior to the Berkeley 
Peerage Case,) and to the better sort of 
principles in the law of evidence. Let these 
be shortly examined. 
The first English case recorded is that of 

Spadwell v. , which arose before Chief 

Baron Reynolds, in 1730, where the declara- 
tions of an aunt as to pedigree were rejected 
because made after dispute had arisen. 4 
Camp. 410. Thirty-six years afterwards came 
Hayward v. Firmin, before Lord Camden, 
where the declarations of a mother as to her 
marriage, though made subsequently to the 
commencement of the suit, were received 
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after objection taken and debate had, Judge- 
Washington remarks that Lord Camden's de- 
cision, being later in point of time, over-rules- 
that of Chief Baron Reynolds; and so truly 
it would do, but that it appears that the 
decision of Chief Baron Reynolds was not 
brought to the notice of Lord Camden, and^ 
for aught that we can perceive, was un- 
linown to him. Id. 417. Both eases are nisi- 
prius decisions, and neither is very copiously 
reported; .they cannot, I think, be taken as- 
of much significance, nor as settling a great 
deal either way. m 1741, Duke of Athol 
V. Wilding occurred (2 Strange, 1151), where 
a special verdict given many years before 
against other defendants, was offered in evi- 
dence to prove pedigree. The court (Wright^ 
J., dissenting) rejected it as being res inter 
alios acta, and because, for aught that ap- 
peared, the evidence, on which the verdict was 
founded, could, itself, be procured. In that 
case the right to admit as declaration what 
was inadmissible as deposition was a refine- 
ment of ingenuity to which the talent of 
neither court nor counsel was able to reach; 
and so the matter of post litem motam was- 
not discussed. So far, however, as the de- 
cision is concerned, it is clearly against the 
offer made here. This case is supposed by 
some to have been over-ruled. The idea i& 
founded on what occm-s in BuUer's Nisi Prius, 
where it is said: "Another case in which- 
this exception (res inter alios acta) ought not 
to be allowed, is, where the fact to be proven 
is such whereof hearsay and reputation are- 
evidence; and therefore a special verdict be^ 
tween other i^arties stating a pedigree would 

be evidence to prove a descent And of 

this ophiion was Mr. Justice Wright, &c.,- 
■v^fhich opinion is generally approved, though- 
the determination by the rest of the court 
was contrary; perhaps founding themselves 
on the Case of Sir William Clarges, &e., &c."" 
London Ed. 1793, p. 233. The Case of SirWm. 
Clarges, which the author proceeds to state, 
would appear to me a very proper one for" 
the judges on which to found themselves. It 
is to be observed that no case is referred to- 
but the Duke of Athol's: no precedent nor 
any practice is cited to contradict that case: 
we are told, simply that Wright's opinion "is- 
generaUy approved." Opposed to this evi- 
dence of approval, we have, however, the- 
experience of Baron Wood, who says in 1811, 
that it had been the "general rule," so far- 
back as his experience and knowledge went, 
to reject declarations made post litem motam;: 
and though his Brother Graham had not be- 
come acquainted with any such rule hi any' 
book that ever came within his reading, and, 
thought that if it were a rule at all, it was- 
one confined to the breasts of a few par- 
ticularly conversant with the business of nisi 
prius; we find Mr. Justice Lawrence declar- 
ing that in his experience and practice, "an- 
experience of nearly forty years," whenever 
a witness admitted that what he was going" 
to state, he had learned after the commence- 
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ment of a controversy, his testimony had 
been uniformly rejected. With him agrees 
Mr. Justice Heath, who says: "In the course 
of my long experience, in all the circuits I 
have gone, I never heard till now of such 
evidence being receivable. When the ob- 
jection that the declaration was post litem 
motam has been talven, it has been con- 
stantly acquiesced in;" and Lord Eldon, who 
tells us: "I have known no instance in which 
declarations post litem motam had been re- 
ceived;" and Lord Eedesdale, who can take 
upon himself to say, that the practice of the 
Western circuit was to reject such declara- 
tions; and that circuit, he remarks, was 
supposed by those who travelled it, to be 
more correct on subjects of evidence than any 
other. 

The first edition of BuUer's Nisi Prius ap- 
peared in 1772; and the direct or indirect 
experience of some of the judges just cited 
reached near the time to which the author 
must be taken to refer. I therefore presume 
that the statement made in it, that the dis- 
senting opinion of Wright, X, was "generally 
approved," in opposition to a decision of the 
court, must be taken as a misapprehension 
as to the precise extent of professional ap- 
probation. I may here add, what is not al- 
ways remembered in citing Buller's Nisi 
Prius, that though the book bears on its title 
the name of Francis BuUer, it was printed 
pretty much from the note-book of Lord 
Chancellor Apsley, by whom it was published, 
and to whom it was originally inscribed. Sev- 
eral of its dicta have been over-ruled. No 
other case worthy of note occurs to me as 
having been decided prior to our Declaration 
of Independence. In the year 1777 we have 
Ooodright V. Moss, Cowp. 591, before the Earl 
of Mansfield; a case which Lord Eldon in- 
forms us that Lord Thurlow was "most stu- 
dious to contradict." Mr. Justice Lawrence, 
referring to that case, says: "Notwithstand- 
ing what is said in Goodright v. Moss, I can- 
not think that Lord Mansfield would have 
held that declarations in matters of pedigree, 
made after the controversy had arisen, ought 
to be submitted to the jui-y;" and Lord Eldon 
acceded to the case "as it has been practised 
and acted upon." For myself, I confess that 
it does appear to me to evolve the dry point 
which occurs in the case before us; but I 
tfiink that it was a point which escaped in- 
considerately, and only along with others 
which carried it through. Certainly it was 
one not necessary to be decided; and the 
question of lis mota was not taken nor ar- 
gued either on the bench or at the bar. 
Thus stood the law at the beginning of the 
present century, I may say that the precise 
question of lis mota does not seem to have 
been greatly agitated: that is, the books do 
not often speak of it; though it may have 
been discussed at nisi prius, on the circuits. 
I regard all that is recorded as not very de- 
cided one way or the other. 
With the beginning of this century we have 



much more perfect lights. In 1807 came 
Whitelocke v. Baker, 13 Ves. 511, 514; a case 
not having, to be sure, any thing to do with 
pedigree, but yet stating some salutary rules 
by which chancery is guided in the reception 
of evidence. It is in this case we find that 
expression of Lord Eldon's, which every one 
must have noted, that the statements should 
be "the natural effusions" of a party. Two 
years further on we have a decision of Sir 
W. Grant at the rolls. The question was as 
to the admissibility of a pedigree found 
among a lady's papers after death, and which 
she had made after doubts had arisen as to 
the descent. The evidence was rejected. 
Edwards v. Harvey, Coop. 39, 40.2 We now 
come in sequence to a case vastly more 
laboured, more important and more entirely 
conclusive than any which preceded it; 
which excited great interest; was argued 
by distinguished counsel, and on which we 
have a decision of the house of lords after 
a full expression of opinion, only not unani- 
mous, from ten very able judges; Mr. Jus- 
tice Chambre, who had heard the argumenr, 
but was absent when the opinions were de- 
livered, agreeing, in addition, with the ma- 
jority. The Berkeley Peerage Case (decided 
in 1811) 4 Camp. 401, 422, has settled the 
law in England on foundations not to be 
distui-bed nor relaid. I need, therefore, not 
refer to subsequent cases otherwise than sut^ 
cinctly. Rex v. Cotton, 3 Camp. 444, was 
ruled by a judge who did not sit In the 
Berkeley Peerage Case; but he agrees with 
it, and on principle. Another judge has gone 
yet further than either of these cases. In 
1834 Baron Alderson ruled that less than the 
existence of actual controversy is enough; 
that in intendment of law, a controversy is 
moved whenever that state of facts arises on 
which the claim is founded (Walker v. 
Countess of Beauchamp, G Car. & P. 552, 
etc.), and rejected evidence accordingly. 
And though Lord Brougham did not go so 
far as this in Monkton v. Attorney General, 2 



2 This case was an application to Sir W. 
Grant for a new trial of an issue which he had 
directed and which had been once tried before 
Baron Graham-who had likewise rejected the 
evidence. Mr. Hubback, in his recent valuable 
work on the Evidence of Snceession, &c. re- 
marks of the paper, that "it is not clear wheth- 
er it was rejected upon the ground that it had 
been made after the doubts had arisen as to 
the pedigree, or because the person who made 
it had, herself, an interest in establishing the 
relationship." Page 661. And he notes the 
fact that in the Berkeley Peerage Case, decided 
only four years after this, Baron Graham dis- 
claimed all knowledge of the rule of lis mota; 
and hence appears to doubt if the case of Ed- 
wards V. Harvey is an authority on that sub- 
ject. It is to be remarked, however, that 
though Cooper's report is deficient in fulness, 
the circumstance of lis mota does make a con- 
siderable figure in it; and as it is not at all 
necessary that Sir W. Grant should have re- 
jected the evidence for the same reason which 
may have most impressed Baron Graham, we 
may perhaps regard Mr. Justice Baldwin's cita- 
tion of the case, as not without good ground. 
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Russ. & M. 147, he did most clearly acknowl- 
edge the rule of the Berkeley Peerage Case. 
Observe his language: "One restriction, how- 
ever, clearly must be imposed: the declara- 
tions must be ante litem motam. If there be 
lis mota, or any thing which' has precisely 
the same effect upon a person's mind with 
litis eontestatio, that person's declaration 
ceases to be admissible in evidence. It is 
no longer what Lord Eldon calls a natural 
effusion of the mind. It is subject to a 
strong suspicion that the party was in the 
act of making evidence for himself. If he 
be in such circumstances that what he says, 
Is said, not because it is true, not because he 
believes it, but because he feels it to be 
profitable, or that it may hereafter become 
evidence for him or for those in whom he 
takes an interest after his death, it is ex- 
cluded, both upon principle and upon the 
authority of the cases, and among others, of 
Whitelocke v. Baker." There is nothing con- 
tradicting this authority in Slaney v. Wade, 
1 Mylne & C. 338, nor in any other case 
known to me. What is to be regarded as a 
lis pendens, in the understanding of law,' Is 
a point about which some of the later cases 
are not consentient; but the principle of the 
Berkeley Peerage Case (the only principle in 
the question before me) I take to be inerad- 
icably fixed, in England. This indeed Judge 
Washington admits; but says that White- 
locke V. Baker and the Berkeley Peerage 
Case [supra], having been decided since our 
Revolution, are not authorities; that the 
question must be, how has the point been 
understood in this country before and since 
that event? and remarks that as the nisi 
prius decisions referred to by the judges in 
the Berkeley Peerage Case (the decisions, I 
jiresume, of Chief Baron Reynolds and Lord 
Camden) were never in print, they could not 
have influenced the law in this country. 
This statement proceeds on a misapprehen- 
sion of fact Chief Baron Reynolds' deci- 
sion, excluding evidence post litem motam, 
was in print, though I am not aware that 
the same thing is true of Lord Camden's ad- 
mitting it In Viner's Abridgment, the first 
edition of which was printed before 1776, (a 
book which, if we may infer from the num- 
ber of American subscribers to the second 
edition, was very popular in this country,) 
we have the following passage, which occurs 
In speaking about a statement made by a 
certain woman as to the birth of a child: 
"Objection was made," says Viner, "that the 
declaration of this woman was not evidence, 
seeing it was &c. when there was a discoui-se 
about this matter; but wJiai this woman said 
soon after tJie birth (the italicising is 
Viner's) was allowed in evidence, wlien iJiere 
was no prospect of a contioversy; per Reyn- 
olds, C. B., at Devon. Assizes, Lent, 1731." 
Vin. Abr. tit "Evidence, T," b. 91. 

But what, ai all events, is the state of the 
decisions in this country prior to Boudereau 
v. ilontgomory [Case No. 1,694]? The oldcat 
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one known to me is in our own state; the case 
of Strickland's Lessee v. Poole, 1 Dall. [1 U. 
S.] 14, decided in 1765; a case which, re- 
markable to say, does not appear to have been 
remembered either by counsel or by the com't 
in Boudereau v, Montgomery. That decision 
does make the absence of any controversy 
an element of the case in which hearsay is ■ 
admissible. The report is thus: "To prove 
pedigree, evidence permitted to be given of 
iiearsay a great while ago— before any dis- 
pute sth:red." In Hm'st v. Jones, A. D. 1801, 
the court evidently took a distinction between 
ante and post litem motam, and admitted 
the declaration because, as was declared, a 
controversy had not been raised. Coming 
nearer to lie decision in question, we have an 
opinion of the supreme court of Oonnecticm, 
as delivered by Chief Justice Swift. Speak- 
ing of declai'ations concerning pedigree the 
chief justice says: "When they are made for 
the express purpose of being given in evi- 
dence on a question of i)edigree, they will not 
be received. If a person were to take up a 
Bible, and, having the idea that it was after- 
wards to be produced in evidence, were to write 
down, at once, the births and deaths of his 
children; such an entry would not be ad- 
missible." Chapman v. Chapman, 2 Conn. 
347, 349. This ease was not cited before 
Judge Washington; but certainly the dis- 
tinction is stated, though I admit that it was 
not the point in issue. 

Now,Iknow^ not of any decisions contradict- 
ing- these. In the cases quoted by counsel 
before Judge Washington, the question of lis 
mota does not appear to have been agitated: 
they relate rather to the effect of verdicts be- 
tween parties, privies, and strangers. Such 
are the eases, if I understand them, from 
Henning and Munford, and from Munford; 
while the additional references by the com-t 
give us nothing very pertinent on the subject; 
and, indeed, are cited for their general lan- 
guage only. Two of them, the Qne from 1 
Teates, and that from 8 Johnson, assert only 
that in matters of pedigree, the rules of evi- 
dence are greatly relaxed; a doctrine not dis- 
putable: the other is from Swift's Law of 
Evidence, and, I presume, to the same gen- 
eral effect We have at all events, the opin- 
ion of that writer specifically declared to us 
from the bench. Judge Washington, with 
the candoiur natural to him, says, that he "had 
no opportunity of looking into the American 
cases." Had this opportunity been allowed, 
I cannot think, that even with the decisions 
to be found in 1821, when Boudereau v. Mont- 
gomery was decided, he would have added, 
as he did: "But I am strongly inclined to 
think, from expressions to be met with in 
many of the state decisions, that the rule of 
post litem motam has never been recognized 
in tbe United States." 

My limited reading suggests nothing from 
which I can infer that the main current of 
decisions since 1S21, has gone in a coui-se 
different from what it did prior to that date. 
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In Morgan v. Purnell, 4 Hawks, 95, the su- 
preme court of North Carolina went so far as 
to reject a deposition because it was not 
clear that it was made ante litem motam. 
"It must appear," says one of the justices, 
"that such declarations have not heen made 
at a time or with a view to serve any pai'tic- 
ular purpose. In this case it does not ap- 
pear when Mrs, M. told the witness that she 
and Sir. M. were married: it might have been, 
for aught that appears, before or after the 
commencement of this suit For these rea- 
sons I cannot say that the judge erred in the 
rejection of this deposition.". .. ."It is neces- 
sary," says another member of the court, 
"that they (st declarations concerning pedi- 
gree) should have been made not only with- 
out any view of benefiting the person making 
them, but also without a view of benefiting 
any other; that they should have flowed from 
a desire only of spealiing the truth, which 
all are presumed to have when there is no 
motive to declare the conti*ary. The person 
therefore who offers such declarations must 
shew that they were made under such cir- 
cumstances: it is a pre-requisite to their ad- 
miss'ibility The depositions must be re- 
jected." The chief justice assenting, the 
judgment of the eom*t below, which had like- 
wise rejected the depositions, was unanimous- 
ly affix-med. This case went farther than I 
was disposed to do on a recent trial ;3 though, 
indeed, the case just cited was not there 
brought before the court; and there was, 
too, in that case another circumstance which 
on reflection occurred to me:— that the fact 
of heirship was in dispute only incidentally; 
the main defence having been adverse pos- 
session. The North Carolina case, just quot- 
ed, was in 1825. It was affirmed, as of 
course, in 1837; the court having moreover 
changed. Dancy v. Sugg, 2 Dev, & B. 515. 
But is not tlie question concluded in all in- 
feriour courts of the United States, by the 
decision of the supreme com't in Stein v. 
Bowman? made in 1839 {13 Pet. [38 U. S.] 
209, 220); though I did not entirely agree 
with the majority of the court on some other 
points, not important to be mentioned, of 
the opinion there delivered. After going 
through some of the errours assigned to the 
action of the district court below, air. Justice 
McLean proceeds: "But there is another 
ground on which the opinion of the district 
court can be sustained, and it is, proper to 
state it The declarations offered as evi- 
dence were made subsequent to the com- 
mencement of the controversy, and, in fact, 
after the suit was commenced. It would be 
extremely dangerous to receive hearsay dec- 
larations in evidence respecting any matter, 
after the controversy has commenced. This 
would ejiable a party, by ingenious contriv- 
ances, to manufacture evidence to sustain his 
cause. By interrogatories propounded in a 
cautious manner to unsuspecting individuals, 

3 [See Dussert v. Koe, Case No. 4,200.] 



he might elicit the answers he most desired. 
It is therefore essential, when declarations- 
are offered as evidence, that they should 
have been made before the controversy orig- 
inated, and at a time and under circumstan- 
ces when the person making them could have 
no motive to misrepresent the facts." I have 
gone through all the cases on my notes or 
which memory suggests. There may be oth- 
ers, in the multiplication of modern books, 
which I do not recall, but I presume that 
they are not numerous. How then does the 
question appear to stand? In England we 
have opinions from Lords Eldon, Redesdale, 
Ellenborough, Brougham; from Chief Baron 
MacDonald, Barons Wood and Aldersonj 
from Sir William Grant, M. R.; and from 
Justices Bayley, Lawrence, Heath, Chambre 
and Dampier. In our own country, from the 
supreme court of the United States, the su- 
preme court of Pennsylvania, the supreme 
court of Connecticut the supreme court of 
North Carolina (twice) and from the circuit 
court of this circuit as organized in 1801-2; 
a court which consisted of Chief Justice 
Tilghman of Pennsylvania, Justice Griffitli 
of New Jersey (an able man,) and Justice 
Basset of Delaware. All these judges and 
courts speak more or less fully, and all give 
it as their opinion that the declarations, to be 
admissible, must be before a controversy 
stirred. 

The rule of the civil law is sufficiently 
known, and is thus given by JIascard, in his 
learned work "De Probationibus:" "Nee 
vero tantummodo debent esse personae 
graves, sed etiam debent deponere se audi- 
visse ea quae asserunt, ante litem motam: 
quod si post litem motam deponerent, non 
solum non probarent, sed nee uUam fidem 
facerent; quia facile contingere potest ut 
quispiam id audiverit ab alio, qui illud pro- 
tulit in fraudem, vel quod lis ipsi mota 
traxerit istam famam." I am far from 
meaning to cite a civilian as authority; but 
in a question concerning the safety of a 
practical rule, the_ experience of old and 
corrupter countries' is a source of informa- 
tion not wholly without value. It is not 
necessary to place this matter upon the 
technical ground that the case of Boudereau 
V. Montgomery [supra], has been over-ruled 
by Stein v. Bowman [supra]. I am willing 
to look at it with more comprehension. We 
do then certainly find a power of authority, 
and of judicial declaration not to be resisted. 
If the doctrine could not stand on principle, 
no judge could sustain himself against so 
commanding a body of names. They em- 
brace the great masters of law and of thought 
for more than fifty years together: I must 
bow to them. 

It is scarcely needful that I say much as 
to general principles. They have been so 
fully discussed in the leading case quoted 
by me, that I will only refer to what is there 
said. I need' not repeat it I cannot im- 
prove it Whomsoever the Berkeley Peer- 
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age Case leaves -unconvinced I should not 
hope to satisfy. Necessity is the principal 
argument for admitting this sort of evidence. 
On this point only I will say, that this is 
a thing very easy to assume, -whether it ex- 
ist or not I apprehend that if parties under- 
stand that they must bring purer evidence, 
the necessity will disappear; and if in a few 
cases the rule operates with severity upon 
individuals, it is in this, as in many other 
cases, only the sacrifice that is to he made 
to a greater and more general good. My 
sincere respect for the learning and wisdom 
of Mr. Justice Washington, and the force 
with which on a former occasion (though 
before the decision in Stein v. Bowman) his 
ruling was pressed on me, have made me 
go thus at large into the subject. I need 
not, perhaps, have said so much; for the 
depositions in this case are inadmissible on 
another ground, and on that I prefer to de- 
cide the point:— There is no evidence that 
Hall is dead, or -that his deposition could not 
be had in a more regular way. 

The life of a person once shown to exist 
Is intended to continue till the contrary is 
proved, or is to be. presumed from the na- 
ture of the case. Direct proof is not here 
offered. Are the facts which are shown 
sufficient to supply its place? The witness, 
if alive, is eighty years old; an age that 
we may admit is an advanced one; but is 
yet one to which life is occasionally, nay, 
not unfrequentiy prolonged. The court can- 
not, therefore, presume, as of course, that 
Hall has not reached it Lord Hale has in- 
deed said that it shall be presumed life will 
not exceed ninety-nine years. Weale v. Low- 
er, Poll, 55, 67. And it may be inferred that 
d man, if of any age already, will not live 
eighty years besides. Napper v. Sanders, 
Hut 118; Keeble's Case, Litt 370. But 
Chief Baron Reynolds refused to presume a 
witness dead, who had been examined sixty 
years before; there having been no proper 
searches or inquiry made after him. Ben- 
son V. Olive, 2 Strange, 920. Neither does 
the circumstance that the witness was in 
bad health in 1822, infer, as necessary con- 
sequence, that he is now dead. The difficul- 
ty is here:— that the expression "bad health" 
is indeterminate. There are manifold sorts 
of bad health, and many degrees in most of 
them. Shew me that Hall was the subject 
of some quick consuming disease, or of any 
speciflck malady at all, and you will change 
the case. Suppose that his bad health was 
temporary, or that the expression means 
only that his health was not robust. A man 
in bad health at one time may recover after- 
wards: that depends entirely upon the nature 
of his disorder, and mode- of treatment, and 
the vigour of his constitution. And the 
valetudinarian often prolongs an existence 
beyond him who, in the carelessness of 
health, may be suddenly cut do-wn. In the 
case cited from 13 Yesey, the health was "very 
bad," (the chancellor speaks of it as "des- 
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perate,") and the man was to have been heard 
of in six months after he went away; sev- 
eral years before. The case from Nevile & 
Perry goes only to shew that the presumption 
of life or death is a question of fact entirely. 
With both cases I agree. Is the case essen- 
tially changed by the inquiries made at the 
post-office? This difficulty occm*s: that there 
is nothing to shew that Hall was a person 
likely to be known there; that he was in the 
habit of receiving letters, or that he was a 
person of any note or consequence. It is no 
presumption of law that the runners of the 
post-office know, so as to answer at first in- 
quiry, the name and residence of every per- 
son in a populous city. Eemarks of a similar- 
sort apply to the inference which would be 
di*awn .from the absence of the name from 
the directory. Indeed, in the insignificance 
of advanced old age, a man has generally ceas- 
ed to make impression on the busy world,, 
or to be enrolled in the register of its active- 
concerns. 

It seems to me difficult to suppose that di- 
rect evidence cannot be given of a death 
which, if it has occurred, has occurred close 
to us, and since 1822. Or did Hall ever leave 
the place of his former residence? let this 
fact be shewn; and that his friends have not ' 
heard of him for seven years. Had he. no 
friends? let that fact be shewn. The diffi- 
culty is, that the plaintiff don't shew that he 
has made proper search or inquiry for HaU. 
Had he done this, and been unable to hear 
any thing of the person, I should be of opin- 
ion to receive the testimony. But there is a 
meagerness about all this part of the case, 
which is unsatisfactory; to use no harsher 
adjective. It shuts up the access to presump- 
tion which would have otherwise been easy. 
The case is much like that of Benson v. Olive, 
aU*eady referred to. In short I see nothing 
in any of the circumstances shewn, nor in 
all of them together, which, in the absence 
of proper inquiry, brings that weight and 
conclusiveness which ought to exist before 
you set aside a wise and deep-laid rule of 
law. 
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HALL V. AUSTIN. 

[Deady, 104.] i 

District Court, D. Oregon. Dec. 10, 1864. 

Pleading — Redundaxct — Equitable Interest 
AS Defense ik Ejectment— Double Pleas. 

1. Under the Oregon Code, a defendant in 
ejectment cannot avail himself of an estate in 
the premises, in himself or another as a defence, 
unless the fact is pleaded. 

2. A detailed statement of matters which 
might -be evidence in support of a plea of title 
in the defendant, is not a proper or suflScient 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



HALL (Case No. 5,925) 



£11 Fed. Cas. page 210] 



plea of such title, and will be stricken out on 
motion, as redundant. 
[Cited in Bank of British North America t. 

Ellis, Case No. 859; Drexler v. Smith, 30 

Fed. 755.] 

3, An alleged equitable interest or right in the 
defendant in an action of ejectment, is no de- 
fence to such action. 

4. Section 72 of the Oregon Civil Code, which 
gives the defendant a right to plead as many 
several defences to an action as he may have, 
is similar to 4 Anne, c. 16, § 4, allowing double 
pleas, and should be similarly construed, so as 
to permit the defendant to plead inconsistent or 
contradictory defences to the same action. 

[Suit at law by John T. Hall against Isaiah 
Austin.] 

W. W. Page, for plaintife. . 
Aaron E. Wait, for defendant. 

DBADY, District Judge. This is an ac- 
tion to recover possession of real property, 
to wit: lots 5 and 6 in block 38 in the town 
of Portland. The complaint alleges that the 
plaintiff is seized in fee of the premises, and 
is entitled to the possession thereof. The an- 
swer of the defendant, specifically denies the 
allegations of the complaint, and also con- 
tains what purports to be, six other pleas or 
defences to the action. The plaintifE moves 
to strike out all but the sixth of the special 
pleas, because the facts stated therein are 
iiTelevant and redundant The first plea 
substantially states that the premises have 
been patented by the United States to the 
corporate authorities of Portland, in trust for 
the use and benefit of the occupants thereof, 
under the act of congress of May 23, 1844 
£5 Stat. 657], commonly called the "Town Site 
Law"; and that the defendant has been in 
the possession and occupancy of the premises 
for two and a half years, and together with 
those under whom he claims, for fourteen 
years, and that he claims the premises by 
virtue of such occupancy and act of congress. 
The second plea sets forth a series of con- 
veyances of the premises, commencing with 
a deed from Nathaniel Crosby and Thomas 
Smith, to Oliver Colbourne, dated November 15, 
1850, and ending with one from John Thomp- 
son to the defendant, dated April 11, 1862; 
and states, substantially, that at the date of 
the conveyance from Crosby and Smith, to 
Colbourne, the grantors therein, as the de- 
fendant is informed and believed, were the 
owners in whole or in part, of the premises, 
or were the agents of the plaintiff, duly au- 
thorized to convey the same, and thereby did 
convey all the right and interest of the plain- 
tiff in the premises, as well as that of Daniel 
H. Lownsdale, Stephen Coffin and W. W. 
Chapman, the three proprietors of the Port- 
land land claim. The third plea is the same 
in effect as the second one, except that it al- 
leges that said Crosby and Smith, at the date 
of their deed to Colbourne, possessed all the 
right and title that said Lownsdale, CoflBn 
and Chapman at any time had in the prem- 
ises. The fourth plea does not differ from 



the thhrd, except that it alleges that on No- 
vember 15, 1850, said Crosby and Smith had 
and possessed an undivided one half of the 
premises with the proprietors aforesaid. The 
fifth plea is like the fourth, except that it 
alleges that Crosby and Smith were the 
agents of the plaintiff, and authorized by 
him to make the deed aforesaid, to Colbourne. 

Under the Code (Code Or. 226), a defendant 
in ejectment, cannot give in evidence any 
estate in himself or another, in the property 
in controversy, unless the same is pleaded in 
his answer, stating therein the nature and 
diu-ation of the estate. At common law, the 
plea in this action was simply not guilty, 
under which the defendant might not only 
controvert the plaintiff's alleged right direct- 
ly, but might also prove an estate in the 
premises in himself, or a third person, except 
where he, or those under whom he claimed, 
entered under the plaintiff. The first plea in 
the answer which contains a specific denial 
of the allegations of the complaint, is equiva- 
lent to the plea of not guilty at common law, 
and puts the plaintiff upon the proof of his 
title and right of possession. If the defend- 
ant desires to make a further affitmative de- 
fence of an estate in himself, or a third per- 
son, he must plead the fact specially, mid 
state in the plea whether such estate is in 
fee, for life, or for a term of years. 

A mere statement in detail of facts and 
transactions, which tend to show that the de- 
fendant had any such estate in the premises, 
is not a good or sufficient pleading. Instead 
of pleading an estate in the party, it is a set- 
ting forth the evidence of title— an attempt 
to convert the action at law into a suit in 
equity. The plea should simply state that 
the defendant has an estate in the premises,' 
either in fee, for life, or for years, and if 
either of the latter two, for whose life, or 
what term of years, as the case may be. In 
pleading an estate in fee, it was never nec- 
essary at law, to do more than to aver the 
fact, but in case of a lesser estate, the rule 
required that in all pleadings subsequent to 
the declaration, its commencement and mode 
of derivation should be especially stated. 
Gould, PI. 60. The Code expressly requires 
that the answer of the defendant, when It 
contains a plea of a particular estate in him- 
self, should state for whose life, or what 
term of years such estate is held. 

The motion to strike out must prevail. 
Tried by these rules, these pleas are objec- 
tionable as being either impertinent or re- 
dundant. It is not alleged in any of them 
that the defendant is seized or possessed of 
any estate in the premises. One and all, 
they are simply a prolix story of buyings and 
sellings, or other transactions, with the con- 
clusion that the defendant thereby acquired 
either all or half the interest of the plaintiff, 
or all the interest of the three alleged town 
proprietors on November 16, 1850, whatever 
that may be or have been. Whatever effect 
the matters contained in these pleas might 
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baye as evidence, they are not proper to be 
stated In a plea or answer. To avail himself 
of the defence of an estate in the premises in 
himself, the defendant must plead the fact 
directly and positively, and the statement of 
a series of transactions or circumstances, 
from which the same is sought to be inferred, 
is not suflacient 

As to the plea founded upon the town site 
Jaw, it is not necessary now to consider the 
question of whether such law was in force in 
Oregon before July 17, 1854, when it was spe- 
cially extended here by act of that date (10 
Stat 305). liOwnsdale v. Portland [Case No. 
S,578]. Admitting that the law was in force 
since the date of the organic act, August 14, 
1848 [9 Stat 323],. the plea is still liable to 
the objection of redundancy, being a mere 
detailed statement, of what is supposed to 
be sufficient evidence of title or estate in the 
defendant under that act Neither is it clear 
from these pleas what Mnd of an interest the 
defendant claims in the premises. It is not 
alleged In any of them, either in terms or 
effect, that he has any legal interest in the 
lots in controversy, and from the argument it 
appears that If he has any interest it is some 
Jiind of an eauitable one. In this action the 
plaintiff claims to have the legal estate in 
the premises, and an equitable interest or a' 
right in equity to have the legal estate is no 
defence thereto. In such a case the defend- 
ant's remedy is In equity, and his alleged 
right cannot be determined at law. 

A question has been made in the argument, 
whether under the Code, a defendant could 
plead inconsistent or contradictory defences 
in the same answer. At common law a de- 
fendant could plead but one defence to an ac- 
tion. But this" rule operating hardly in some 
instances, led to the enactment of 4 Anne, c. 
16, § 4, which allowed the defendant by leave 
of the court, "to plead as many several mat- 
ters to an action as he might think necessary 
for his defence." Under the construction 
given to this- statute, each plea was to be con- 
sidered and have effect as if it were pleaded 
alone. In the language of Lord Ch. J. Willis, 
one plea "cannot be taken in to help or de- 
stroy another,*' but that "every plea must 
stand or fall by itself." With this statute 
of Anne and this construction of it the Code 
agrees. Code Or. 157. It provides that "the 
defendant may set forth by answer as many 
defences * * * as he may have. They 
shall each be separately stated and refer to 
the causes of action, which they are intend- 
ed to answer, in such a manner that they 
may be intelligibly distinguished." A de- 
fence under the Code separately stated, is 
nothing more or less than a plea at common 
law, and "must stand or fall by Itself." 

While upon this subject it may be proper 
to notice that some of the allegations in these 
pleas are made upon information and belief. 
This form of allegation is not authorized by 
the Code, and to say the least, only makes 
the pleadings unnecessarily prolix. The all^ 



gation must not be upon hearsay. The veri- 
fication makes no distinction between the al- 
legations of a pleading— it being to the effect 
that the party believes the pleading to be 
true. Code Or. 156, 158. Order that the 
motion to strike out be allowed, with costs. 
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• Case No, 5,9S6. 

HALL V. BIRD. 

[6 Blatchf. 438; 3 Fish. Pat. Cas. 595; Merw. 
Pat Inv. 667.] 1 

Circuit Court, S. D. New York. June 4, 1869. 

Patents — ^Patextabilitt Where Pkior Machine 
had esisted, but was abandoned. 

1. The object to be attained by the use of the 
machine described in letters patent granted to 
Charles Hall, August 30th, 1864, for an "im- 
proved machine for stretching chains," ex- 
plained. 

2. Where it is shown that a prior machine was 
constructed and used, and did not bodily disap- 
pear from view, but its existence and use were 
not made public, and the knowledge and use of 
it did not exist in a manner accessible to the 
public, and it had been substantially abandoned, 
and had substantially passed away from the 
memory of those who used it, until recalled to 
their memory by the success of a like machine, 
which was subsequently invented by another, 
tlie invention embodied in the latter machine 
cannot be regarded as having been previously 
known or used, within the meaning of the 6th 
section of the act of July 4, 1836 (5 Stat. 119). 

[Cited in Wilson v. Coon, 6 Fed. 627; Davis 
V. Brown, 9 Fed. 656; Electric Accumulator 
Co. V. Julien Electric Co., 38 Fed. 128.] 

3. The first claim of the Hall patent claims 
the use of tongs or clamps which have a pro- 
vision for grasping firmly the link or links to 
be stretched in the chain, without injuring oth- 
er links; and any prior machine, to be an an- 
swer to such first claim, must be shown to have 
contained tongs or clamps having such provision. 

4. The plaintiff being entitled to recover, but 
not having proved any specific amount of dam- 
ages, six cents damages were awarded to him. 

This was an action on the case [against 
James Bird] for the infringement of letters 
patent [No. 43,987] .granted to the plaintiff 
[Charles Hall], August 30th, .1864, for an 
"improved machine for stretching chains." 
It was tried before the court, without a jury. 

Charles M. Keller, for plaintiff. 
Robert D. Holmes and James F. Malcolm, 
for defendant 

BLATCHFORD, District Judge. The speci- 
fication of the, plaintiff's patent says: 
"This invention relates to a new and useful 
device for stretching chains, those which are 
designed for working over pulleys, whereby 
the links are all brought to an uniform 
length, so that they will all engage with the 
teeth on the pulleys, or fit properly or snugly 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 3 Fish. Pat. Cas. 59.j; 
and here republished by permission, ilerw. Pat. 
Inv. 677, contains only a partial report.] * 
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in recesses made therein. The great diffi- 
culty of driving machinery or shafting by 
means of pulleys and chains, has hitherto 
been owing to the variation in the linlis, some 
being shorter than others, so that many 
would not engage with the teeth of the pul- 
leys, or fit properly in recesses made in the 
peripheries of the pulleys to receive them." 
The Improved machine is described as fol- 
lows; A framing is made, composed of two 
uprights, at some distance from each other, 
attached to a suitable base, and connected, 
near their upper ends, by a horizontal bar. 
To one side of this bar there is attached a 
gauge, composed of a bar having a groove 
made longitudinally in its upper surface, and 
curved notches at each side of the upper part 
of such groove, the notches being all of the 
same size, and at equal distances apart, cor- 
responding precisely to the alternate links of 
an uniform and perfect chain. The ends of 
the handles of a pair of tongs are connected 
by links to a ring fitted on a hook in one of 
the uprights. The ends of the handles of a 
similar pair of tongs are connected by links 
to a ring which has a chain secured to it. 
The jaws of the two pairs of tongs have 
grooves made in their ends to receive the 
horizontal links of the chain to be stretched, 
the portions of the jaws at each side of the 
grooves grasping the upright links. By this 
means, the tongs are enabled to grasp firmly 
the chain to be stretched. The chain before 
spoken of as secured to the ring last men- 
tioned, is fitted on a hook on the end of a 
swivel on a screw which passes horizontally 
through a nut attached to the other upright, 
the screw having a crank on its outer end. 
A portion of the chain to be stretched which 
has links of different sizes or lengths is fitted 
between the tongs, the chain on the hook is 
put in place, the screw is turned, and the 
portion of the chain between the tongs 
stretches, the pull or tension causing the 
tongs to grasp the chain firmly. Any por- 
tion of the chain, from one to any number of 
links, may be thus stretched, where neces- 
sary. The gauge is used for testing the 
chain after being stretched, in order to insure 
correctness and uniformity in the links, the 
groove receiving the vertical links and the 
notches the horizontal ones. By this ar- 
rangement chains may be stretched so that 
their links will be of uniform length to work 
perfectly over pulleys. The claims are: 
(1st) ,The employment or use of the two pairs 
of tongs, or other suitable clamps, in connec- 
tion with the screw, or its equivalent, ar- 
I'anged substantially as and for the purpose 
specified; (2d) the chain, or its equivalent, 
in connection with the swivel, for convenient- 
ly connecting one of the two pairs of tongs 
to the screw, as set forth; (3d) the gauge, 
when used in combination with the two pairs 
of tongs and the screw, or its equivalent, for 
the purpose specified. 

This suit was commenced on the 24th of 
December, 1S6G. The notice of special mat- 
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ter of defence sets forth, that, at the time 
of the commencement of the suit, and for 
four years prior thereto, the defendant was 
using, for the purpose of stretching chains 
for pulley blocks, the same machine which 
the plaintiff claims to be an infringement on 
his patent, and that, for a period of eighteen 
years prior to August, 1S62, the same ma- 
chine, or one of the like kind that the de- 
fendant is using, was used for the purpose 
of stretching chains for pulley blocks by the 
deceased father of the defendant. 

It is apparent, from the specification, that 
the plaintiff's machine is designed to stretch 
the links of a chain, so as to make all the 
links of the chain of a uniform length, that 
they may fit snugly in the recesses in pulleys. 
It is not designed to stretch the entire chain 
indiscriminately, or any given portion of it, 
without reference to the length of any par- 
ticular link before or after such stretching, 
but it is designed to stretch each particular 
link which is, before such stretching, shorter 
than a prescribed length, while it is so ar- 
ranged that no link shall be stretched which 
is not shorter than such prescribed length. 
This necessity requires, (1st,) that the two 
points where the chain is to be grasped for 
stretching it, shall not be always at a fixed 
distance apart, but shall be capable of being 
varied in their distance apart, so as, if re- 
quired, to stretch a single short link that 
may be found interposed between two links 
of the proper length; (2d,) that the jaws of 
the tongs shall be so constructed, by being 
grooved or otherwise, as to grasp firmly any 
particular link, without injuring it or any 
other link. The great utility of the invention 
is beyond question. The evidence shows 
that it is impossible practically to make, by 
hand, the links of a uniform length, and that, 
if made thus uniform by hand, they will 
stretch in use, and stretch unequally, so as 
to produce difiiculty in using the chain on a 
pulley with uniform recesses, and that the 
only feasible method of making ,a chain for 
use on such a pulley is to make the links 
shorter than the required length, and then 
take out the stretch of the metal by stretch- 
ing each separate link to the proper gauged 
measure, by a machine like the plaintiff's. 

It is in evidence that the defendant's fa- 
ther, in 1852, procured to be constructed in 
New York, a machine for stretching chains, 
which had two pairs of tongs that grasped 
the chain, so that, by applying powei', by 
means of a crank at one end, the chain was 
stretched. This machine he placed in a cel- 
lar, where he used it, keeping it concealed, 
however, from persons in general. The door 
of the cellar was kept locked, and, so far as" 
appears, the existence of the machine was 
known only to the machinist who put it up, 
to the defendant's father, to the defendant's 
brother, and to the defendant himself. The 
defendant states, in his testimony, that the 
machine was locked up to keep people from 
seeing it; that his father always locked the 
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door of the basement or cellar where it was, 
when he came out; that the machine was 
kept secret; that it was not used very often, 
perhaps not once in a month, or six months, 
or a year; that finally he took from off the 
machine a pair of boxes, which he wished to 
use for another purpose; and that the ma- 
chine thereafter remained in the cellar un^ 
used until it was removed from there by him, 
his father having died in 1S62. It also ap- 
pears, that the machine was removed from 
this cellar into the defendant's shop in July, 
1865; that, when taken out, it was in a rusty 
condition; that, prior to its being so taken 
out, the defendant, in making chains which 
required the links to be of equal lengths, 
stretched the links by hand, by means of a 
hammer and an anvil, and not hj any ma- 
chine; that, dm*ing ISGi, the plaintiff's ma- 
chine was described to the defendant by a 
workman who was at the time in his employ, 
and who had previously been in the plain- 
tiff's employ and used his machine; and that 
thereafter the rusty machine was exhumed 
from the cellar, and cleaned and fitted up in 
the defendant's shop, and used to stretch the 
links of chains. It does not satisfactorily 
appear that, during the time that tHe ma- 
chine in the cellar was used by the defend- 
ant's father, he made any chains which re- 
quired the links to be stretched to a uniform 
length, or that he used the machine to stretch 
the links of chains to a uniform length. 

On the foregoing facts, I think that this case 
fairly falls within the case of Gayler v. Wilder, 
10 How. [51 U. S.] 477, even assuming that the 
old machine, in the condition in which it was 
while in the cellar, was substantially identi- 
cal in construction with the machine as used 
by the defendant after July, 1865, and with 
the plaintiff's machine. In the case of Gay- 
ler V. Wilder [supra], one Conner had con- 
structed, for his own private use, a safe sub- 
stantially like the one patented to Fitzger- 
ald, some time before Fitzgerald invented 
his safe, and had used it as a safe, for more 
than six years, in the counting-room of a 
type foundry. Its existence and use were 
known to the persons who worked in the 
foundiy, although its particular internal con- 
struction, which was the point of the inven- 
tion, does not appear to have been known to 
tliem. It then passed into other hands, but 
what became of it did not appear. Conner 
made but one such safe, and, after that one 
passed out of his hands, he used other safes, 
of a different construction. At the trial, be- 
fore Mr. Justice Nelson, the court charged 
the jury, that if Conner had not made "his 
discovery public, but had used the safe sim- 
ply for his own private purpose, and it had 
been finally forgotten or abandoned, such a 
discovery and use was not an obstacle to the 
taking out of a patent subsequently, by an- 
other person, for a safe of like construction, 
if he was an original, though not the first. 
Inventor of such a safe. The jury having 
found in favor of the patent, the case waa 



carried to the supreme court, by writ of er- 
ror, and ttat court held. Chief Justice Taney 
delivering its opinion, that the prior knowl- 
edge and use spoken of in the 6th section of 
the patent act of July 4, 1836 (5 Stat 119), as 
necessary to invalidate a patent, must be a 
"knowledge and use existing in a manner ac- 
cessible to the public." The chief justice 
says: "If the Conner safe had passed away 
from the memory of Conner himself, and of 
those who had seen it, and the . saf e_-itself 
had disappeared, the knowledge of the im- 
provement was as completely lost as if it had 
never been discovered. The public could de- 
rive no benefit from it, until it was discov- 
ered by another inventor. And if Fitzgerald 
made his discovery by his own efforts, with- 
out any knowledge of Conner's, he invented 
an improvement which was then new, and, 
at that time, unknown; and it was not the 
less new and unknown because Conner's safe 
was recalled to his memory by the success 
of Fitzgerald's." The court aflBrmed the cor- 
rectness of the instruction to the jury above 
mentioned. Now, although the old machine, 
in the present case, was constructed in 1852, 
and had been kept in the cellar of the de- 
fendant's father, tmder the ch'cumstances 
stated, and bad been occasionally used there, 
and although it had not bodily disappeared 
from view, yet its existence and use were 
not made public, the knowledge and use of 
it did not exist in a manner accessible to 
the public, it had been substantially aban- 
doned, and it had substantially passed away 
from the memory of those who used it, as is 
shown by the fact that, when they were 
called on to stretch the links of chains to a 
uniform length— a purpose "to which it is not 
shown that the defendant's father ever ap- 
plied the machine— it did. not occur to them 
to use the machin'e for the purpose, until after 
they, had learned of the existence and use of 
the plaintiff's machine. The knowledge of 
the machine was, therefore, as effectually 
lost as if it had never been constructed, and 
the public could derive no benefit from the 
invention embodied in it, until such invention 
should be discovered by another inventor. 
As it clearly appears that the plaintiff made 
his invention by his own efforts, without any 
knowledge of the machine in the cellar of the 
defendant's father, he invented an improve- 
ment which was then new, and was at the 
time imknown; and it was not the less new 
and unknown because the,, old machine was 
recalled to the memory of the defendant and 
of his brother, and of the machinist who put 
it up, by the success of the plaintiff's ma- 
chine. 

But, independently of this view, the de- 
fendant has failed to establish satisfactorily 
the identity of the old machine with the ma- 
chine as used by him after its removal from 
the cellar, in an important par,ticular. The 
specification of the plaintiff's patent states 
that the jaws of his tongs have gi-ooves made 
in their ends to receive the horizontal links 
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of the chain, the portions of the jaws at each 
side of the grooves grasping the upright links, 
and that, by this means, the tongs are en- 
abled to grasp the chain fii'mly. In the use 
of the machine, this provision of the grooves 
is shown to be important, not merely to grasp 
firmly the link that is being grasped, but to 
avoid injuring it, or any other link. A like 
provision, by equivalent means, is found in 
the jaws of the tongs in the machine as used 
by the defendant since July, 18^; but such 
provision, so far as appears, was wholly want- 
ing in the old machine, as it was while in the 
cellar. The proper consti-uction of the first 
claim of the plaintiff's patent is, that it claims 
the use of the tongs, or other suitable clamps, 
embodying such a provision as is described in 
the plaintiff's specification, and as is found in 
the machine of the defendant, and as is not 
shown to have existed in the latter machine 
before July, 1865, for grasping the proper link 
firmly, without injury to it, or to any other 
link, in connection with the screw, or its 
equivalent, arranged substantially as and for 
the pm'pose specified. 

On the evidence, the plaintiff is entitled to 
recover. The machine used by the defend- 
ant infringes the first claim of the plaintiff's 
patent But, as the plaintiff has failed to 
prove any specific amount of damages, the 
finding will be for only six cents damages. 
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BALL V. The BUFFALO. 



[Newb. 115.] 1 
District Court, D. Michigan. 



1856. 



CoLMSiON — Sailing and Steam Vessels — Coxnss- 

ES OF — Lights — Evidence — Witnesses on 

Land and on the Vessel. 

1. The rale is well settled, that a sailing ves- 
sel must keep her course in approaching a steam 
vessel, and the latter must keep out of the way 
of tlie former. 

[See Baker v. City of New York, Case No. 
765.] 

2. In collision cases, the master of the vessel 
whose situation is described, while standing up- 
on the deck of his own vessel, has a more eligi- 
ble situation for reliable observation, than a 
witness upon the approaching vessel. 

3. The act of 1849 [9 Stat. 380] provides that, 
sailing vessels "going off large" or "before the 
wind," must show a white light. Under this 
act, a vessel "under way," with the wind "abaft' 
the beam," must show a white light. 

[Cited in The Golden Grove, 13 Fed. 691.] 

4. A vessel in nautical technicality is "going 
off large," when the wind blows from some point 
"abaft the beam," is going "before the wind," 
when the wind is "free," comes over the stern, 
and the yards of the ship are braced square 
across. 

5. Where a steam propeller was aescending 
the river St. Clair, in a night so dark that ob- 
jects could be seen but a short distance, at a 

1 [Reported by John S. Newberry, Esq.] 



speed of eight miles an hour, and had discov- 
ered below her tiie lights of a number of vessels; 
field, that she was in fault for not slackening her 
speed until she had passed. 
[Cited in The Free State, Case No. 5,090.] 

6. When two witnesses were examined by 
deposition, were subsequently examined in court, 
and contradicted each other, reliance is to be 
given to the one who is sustained by his pre- 
vious testimony, rather than the other. And al- 
though the depositions were not offered by the 
parties, yet the court when apprised of their 
being on file, may call for their production. 

7. In collision oases, witnesses observing pass- 
ing events from different positions, cannot be 
expected to agree, as to locality of objects, or the 
relative change of position; much more must this 
be the case where the one making the observa- 
tions is under rapid motion. f 

[This was a suit in admiralty by Johnson 
L. Hall, owner of the bark Indiana, against 
the propeller Buffalo, for damages caused by 
the collision of the Buffalo with the Indiana 
on the St. Clair river.] 

Moore & Blackmar, for libelant 
Walker & Russell, for respondent 

WILKINS, District Judge. The libel char- 
ges a collision, between the bark Indiana and 
the propeller in the St Clair river on the 
night of the 16th of August last It alleges, 
"that the bark was sailing slowly up the 
river, with a fair wind after: that she kept 
to the right, had proper lights, was fuUy 
equipped and manned, and while thus con- 
tinuing her course, using aU. due skill and 
caution, she was negligently run into and 
greatly damaged by the propeller: that the 
said propeller was descending the river and 
keeping to the right: that within a short dis- 
tance of the bark she recklessly changed her 
course, and in attempting to cross the chan- 
nel she collided with the bark, and caused 
the damage: and that, had she not changed 
her course, the collision would not have taken 
place." 

The respondent has filed two answers, one 
on September 10th, 1855, and the other as an 
amendment, on the 24th of October, follow- 
ing. In the first, the respondent states; 
"That during midnight (at the time specified), 
the propeller was sailing slowly down the 
river, at the speed of eight miles an hour, 
with all her lights displayed: that the night 
was dark and without moon: and that she 
kept the American side of the channel: that 
about two miles above the place of collision, 
numerous vessels were observed lying in 
shore with proper lights, at anchor: that the 
propeller blew her whistle for more than a 
mile before the collision: and that a look-out 
was kept by the captain and the mate on the 
pilot-house: that the white light of the bark 
Indiana was observeu on the starboard bow, 
apparently at anchor, a short distance above 
the place of collision near the American 
shore: that about fifteen minutes afterwards, 
as the propeller neared the bark and could 
see her canvas, it was discovered that the 
bark was heading diagonally aa'oss the riv- 
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er, and but five or six rods distant: that the 
respondent then hailed the bark, and inquir- 
ed, whether she was under way or at anchor, 
and on receiving the reply, 'that she was un- 
der way,' he immediately rang his bell to 
stop the engine, but that it was then too 
late to avoid a collision: that the big an- 
chor of the bark hanging at her side, as she 
came round with great violence, raked the 
side of the propeller, and did her considerable 
damage: that the propeller was proceeding 
at a cautious rate of speed: that she stopped 
her engine as soon as she discovered the bark 
in motion: and that the collision was caused 
from no omission on the part of the propeller, 
but because the bark did not continue head- 
ed up the stream, as manifested by her light; 
and because she ought not to have weighed 
anchor when a large steam craft was de- 
scending the river, and suddenly swing out 
into the stream and across the propeller's 
track." This narrative of the transaction, 
and careful consideration of thg inpidents 
which caused the misfortune, was given by 
the captain of the propeller on the 8th of 
September, about three weeks after the event 
The amended answer does not vary this ac- 
count in any important particular, and re-as- 
serts the grossest want of ordinary care on 
the part of the bark, in displaying her white 
light, when she had a free wind and should 
have headed up, and not across the stream, 
when she must have .known by the whistle, 
that a large steamer was descending. 

The general rule is well settled in admi- 
ralty, that a saihng vessel must keep her 
course when approaching a steamer, and that 
the latter must keep out of the way of the 
former. There is but one exception, which, 
however, does not apply to the facts in this 
case as set forth by the respondent. Where 
the steamer, could by no exercise of diligence 
and watchfulness, discover the sailing vessel 
at a sufficient distance to avoid her, by chan- 
ging her course, she is not responsible. In 
this case, as the answer discloses, though the 
night was dark, yet the light" of the bark, 
with other similar lights, was discovered 
more than a mile distant, and for more than 
a quarter of an hour before the vessels col- 
lided. In the case of Peck v. Sanderson, 17 
How. [58 U. S. 178], the steamer had no time 
to change her course when the Mission was 
discovered. 

There are three allegations contained in this 
libel, which if sustained by the proofs, exon- 
erate the bark from all blame, and fix the 
responsibility upon the steamer. They are: 
(1) That the bark was heading up the river 
with a free wind, and consequently had her 
proper light, indicating that she was "at 
large" or "before the wind"; (2) tiiat she 
was properly manned; and (3) that the pro- 
peller recklessly changed her course. 

As to the first and last allegations, there 
can be no doubt, If credit be given to the 
testimony of Captain Faulkner and his crew, 
who all testify "that the bark had taken her 



coiurse up the river, and kept in that course, 
with a fair wind abaft the beam, with a 
proper white light on her pawl bit, and did 
not change until the collision occurred." 
Captain Faulkner says that when he first 
heard the whistle, and saw the lights of the 
propeller, he was under way, heading up the 
river. "The propeller was rapidly descend- 
ing toward us, and- on our larboard side, 
and about a mile distant." That, as she ap- 
proached nearer, he gave the order to port, 
and the bark was kept in her course. When 
the propeller approached within a few rods, 
her captain cried out: "Are you under way, 
or at anchor?" and on being Informed that 
the bark was under way, the order was given, 
on board the steamer, "Hard a-starboard;" 
in obedience to which the steamer swung 
across the bow of the bark and struck her" 
about midships. 

This important testimony is measurably 
contradicted by Captain Conkey and those 
of the crew of the propeller who witnessed 
the transaction, which discrepancy imposes 
upon the court the reluctant duty of discred- 
iting one or the other. Where one witness 
is contradicted by another, reliance is to be 
given to the statement of the one above that 
of the other, if both having been previously 
examined in regard to the same matter, the 
one is sustained by his previous testimony, 
while the impeaching witness is himself 
thereby impeached in material points. Cap- 
tain Faulkner's deposition before the commis- 
sioner corresponds with his testimony in 
court. Captain Conkey's is otherwise. And 
although these depositions were not offered 
during the trial, yet, on being apprised that 
such were on file, they were called for by 
the court,' which avenue to the discovery of 
the truth is not to be closed by either a tech- 
nical adherence to rule, or the omission of 
parties to introduce them in evidence. The 
testimony of Conkey Is not only variant from 
that to which he testified on the trial, but his 
deposition is most glaringly inconsistent with 
his amended answer, and incongruous 
throughout Thus he swears, that when he 
first saw the bark, she "was from five to ten 
rods off." And then subsequently states 
that "the bark was then heading right up 
stream," and that he "didn't see her change 
her course after that:" and that when he 
"first saw her sails she was lying diagonally 
across the river on our starboard bow:" and 
lastly, "when the bell was rung, the vessels 
were from three to five rods apart; and lOie 
collision took place ten minutes after the 
bell was rung, and two minutes after my 
last order 'to hard a-port:' and as soon as I 
saw her sails, I hailed her, to learn whether 
she was under way or not" 

By the testimony of the mate, the propel- 
ler's speed was between eight and ten miles: 
the answer alleges the same fact; which is, 
evidently, grossly inconsistent with the state- 
ment that the collision took place ten minutes 
after the signal bell was rung; and so is 
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the statement as to his distance when he first 
saw the baric, and that she afterwards did 
not change her course, with his other state- 
ment that "she was lying diagonally across 
the river." It is obvious that if the steamer's 
speed was at the rate of a mile in seven min- 
utes, and the signal bell was rung when they 
were but five rods off, the collision must have 
occurred in as many seconds as he has men- 
tioned minutes. But, moreover, the state- 
ment of Faulkner is corroborated by his 
crew; while the adverse narrative of Con- 
key is not so sustained. Conkey swears that 
the bark lay diagonally across the sti*eam. 
This could not have been her position if his 
other statement be true, that when he first 
saw her she was heading up the stream, and 
did not afterwards change her course. Now, 
Captain Faulkner testifies, that as the pro- 
peller approached, he saw all her lights; and 
this, from the time he first saw her, until the 
collision. In cases of this description, there 
win be much discrepancy in the testimony, 
"Witnesses observing passing events from dif- 
ferent positions, cannot be expected to agree 
either as to locality of objects, or relative 
changes of parties and things. Much more 
must this be the case when a rapid movement 
is made and making by the observing party 
toward the object whose true and relative 
position he undertakes to describe. Without 
the ascription of moral dereliction, a witness, 
under such circumstances may, with proprie- 
ty, be rejected, in favor of a contrary state- 
ment, by one occupying a more eligible posi- 
tion for truthful observation. Captain Faulk- 
ner was better situated to state the true posi- 
tion of the vessel whose decks he trod, than 
Captain Conkey, on the propellei*, approach- 
ing at the rate of eight or ten miles an hour. 
And Captain Faulkner's statement is self- 
consistent, and in accordance with the evi- 
dence of the expert testimony as to the inevit- 
able conclusion to be drawn from the char- 
acter of the collision itself. 

It is alleged in the answer, that from the 
force of the collision, the bark being turned, 
her big anchor (hanging at her starboard 
bows) raked the entire side of the propeller. 
Such is the fact unquestioned. Now Conkey 
and his men swear that the two vessels 
struck each other at an angle, a little less 
than a right angle, and that, the speed of the 
propeller "slewed" the head of the bark down 
the stream, and consequently, if so, this 
anchor could not have performed this extraor- 
dinary feat, being on the side of the bark 
most distant from the propeller. This was 
evident, as well from the exhibition of the 
models, as from the positive testimony of 
Captain Ward, who testified that, if such 
was the position of the two vessels when they 
came into collision, this anchor could not 
have been carried away, or even touched the 
propeller. 

Without further analysis, the court has no 
hesitation in declaring its judgment to be, 
that, as to this prominent and important fact. 



the preponderance of the testimony is with 
the allegation of the libelant, and that the 
bark was heading up stream, and not diag- 
onally across. If so, she exhibited her proper 
light and was not at fault. By the act of 
congress of 1849, steamers and sail vessels 
navigating the western lakes and rivers, are 
du-ected at night to exhibit certain lights, to 
indicate their course when under way, and 
when at anchor. Vessels going off large, or 
before the wind, or at anchor, must show a 
white hght. There is, in nautical technicali- 
ty, a difference between "going off large" 
and going "before the wind." "Going off 
large," is when the wind blows from some 
point abaft the beam, or over the quarter of 
the ship. Going "before the wind" is when 
the wind is free, comes over the stern, and 
the ship's yards are braced square across. 
Sailors and mariners may recognize the dis- 
tinction, but the statute makes none, as the 
signal of the "white light" is applied to both 
exigencies. In this case, the bark was clear- 
ly not on her starboard tack, because the en- 
tire testimony is, that the wind was fair, up 
the river, and in the language of some of the 
witnesses, "abaft the beam." Her bow might 
have had a slight tendency to the shore, from 
the force of the current, but nevertheless, 
heading up stream, and therefore she dis- 
played the right light That the propeller 
recklessly changed her course, when at a 
dangerous proximity to the bark, appears 
manifest from the testimony of Captain Con- 
key, more minutely given in his deposition, 
than in court After the propeller had ap- 
proached so near as to hail the bark, and the 
response was given "that the bark was under 
way," the captain ordered his vessel "hard a- 
starboard" and immediately afterwards, as if 
in confusion, when the vessels came near, 
"hard a-port." Had he kept his course, the 
collision would not have occurred. Independ- 
ent of these circumstances, which are conclu- 
sive as to where the fault is atti-ibutable, the 
propeller was at too great a speed in descend- 
ing the river at night, when it was so dark 
that he could not discern objects on the 
deck of a vessel but a few rods off, and 
when, fifteen minutes before he observed a 
number of vessels lying at anchor. He 
shoidd have slackened his speed when he fii'st 
discovered the lights at the distance of a 
mile off. As was stated in the case of The 
Rose [2 Wm. Rob. Adm. 3], adopted by the 
supreme court, in the case of Newton v. Steb- 
bins [10 How. (51 U. S.) 586]: "It may be a 
matter of convenience that steam vessels 
should proceed with great rapidity, but the 
law will not justify them in proceeding with 
such rapidity, if the property and lives of 
other persons are thereby endangered." The 
propeller should have cautiously felt her way, 
until she passed all the lights which she had 
discerned in the distance. By so doing, she 
would have ascertained the true position of 
the bark and have avoided the collision. The 
light being considered as according to the 
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statute, and no contest as to the competency 
^f the officers and crew of the bark, there is 
no fault adjudged on the part of the libelant 
As to the jurisdiction of the matter, the ton- 
nage and ownership of the vessels being ad- 
mitted, no proof is deemed necessary. The 
libelant was in possession, and exercised 
■ownership. The testimony of Faulkner and 
Osborne is sufficient as to this objection. 

The libelant being entitled, from this view 
•of the case, to recover, yet no other damages 
than those actually sustained, can be allowed. 
Speculative damages, embracing probable 
profits, cannot be decreed. Upon this point, 
there have been variant decisions among the 
American courts, but as at present advised, 
"this court will refrain to sanction such a rule, 
based as it is, upon what might have been, 
i. e. upon an uncertainty. Decree for $495.06. 
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Case Wo. 5,928. 

HALL et al. v. COOLEY at al. 

[3 N. Y. Leg. Obs. (1845) 282.] 

District Court, N. D. New York. 

Bankruptcy — Livert Stable Ej;epek— Trading. 

1. Livery stable keepers, as such, are not lia- 
ble to be proceeded against on the petition of 
-creditors, under the late bankrupt act [of 1841 
(5 Stat. 440)], as "persona being merchants, or 
using the trade of merchandize, or retailers of 
merchandize." 

[Cited in Re Smith, Case No. 12,981.] 

2. The owner of timber lands who cuts down 
Ibis trees and manufactures them into lumber 
for sale, merely as a means of deriving profit for 
his real estate, as such, does not thereby consti- 
tute himself a merchan:; or trader within the 
act But if he carries on this business upon a 
large scale, substantially and independently as 
a, trade, the course of decision in the English 
■courts strongly favors the conclusion that this 
would be sufficient to bring him within the act; 
4ind if it further appears that he has from time 
to time bought timber lands, ■ for the express 
•purpose of manufacturing, and does manufac- 
ture lumber from the trees growing thereon, for 
•sale, and in one instance erected a saw-mill on 
the land purchased, and in another instance, in 
•connection with the purchase of timber land, al- 
so purchased a large lot of sawed lumber for 
■sale; the case is clear. 

This was a petition for a compulsory de- 
•cree of bankruptcy, and came .before the 
■court for hearing on the petition, answer and 
•depositions. Several other questions arising 
in the case, having already, in the earlier 
stages of the controversy, been disposed of, 
the main, and in fact the only contested ques- 
tion now was, whether the respondents were 
•"merchants, or persons using the trade of 
merchandize, or retailers of merchandize," 
in the sense in which these terms are used in 
the first section of the bankrupt act 

The state of the case with respect to this 
•question was substantially as follows: The 
petitioners [Samuel Hall and others] allege 
that the respondents [Levi J. Cooley and 
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Samuel H. Maxwell], at the time of commit- 
ting the several acts of bankruptcy charged 
against them, (the most important of which 
was committed on the 4th of January, 1843,) 
were "lumber merchants, and using the trade 
of purchasing lumber and logs, and manu- 
facturing, shipping and selling lumber at 
wholesale and retail," and that they were ' 
"engaged in the purchase and exchange of 
horses and carriages and in the purchase of 
hay and provender, in the keeping of said 
horses, and in letting horses and carriages for 
hire." The respondents in their answer ad- 
mit that on the 4th of January, 1843, and for 
more than a year previous thereto, they "were 
the owners of a certain saw-mill with the ap- 
purtenances, and were interested as owners 
in certain timber lands in the town of Caton, 
Steuben county, upon which lands said miU 
was situated, and were interested as part 
owners of two other saw mills in Jackson, 
Tioga county, Pennsylvania, and in about 
three hundred and fifty acres of timber land, 
upon a part of which said saw-mills are 
situate." And- they further admit that they 
cut down trees on these lands, and, at their 
mills, manufactured the logs into lumber, to 
the extent of about 400,000 feet; of which 
they shipped and sold at wholesale about 
250,000, and sold the residue at retail at 
Elmira, where they resided and kept a lum- 
ber yard. And they deny that they were in 
any other manner lumber merchants. 

The respondents in their answer further 
admit that on the said fourth day of January, 
1843, and for more than a year previous 
thereto, they were the "owners of several 
horses and carriages which were kept by 
them and let by them for hire; that when a 
horse or carriage became worn out or other- 
wise rendered unfit for use, they sold and 
disposed of the said horse or carriage, or 
exchanged the same for a horse fit for use 
in their said business; and that they occa- 
sionally purchased a horse, or a pair of 
horses and carriage, to use in said business 
and let to hire." And they deny that they 
in any other manner were dealers in horses 
or carriages. 

The depositions show that "in the spring of 
1841, the respondents and one James Miller, 
purchased of one Shepherd some timber land 
with a saw-mill thereon, together with over 
100,000 feet of pine boards and plank. This 
was called the 'Ghidesder Mill.* " They after- 
wards became interested jointly with Miller 
in two other saw-mills on the same stream, 
one called "Frind's Mill," and the other 
"Mitchell's Mill." These mUls were man- 
aged and worked by Miller. The business 
consisted in sawing logs cut on the land 
bought of Shepherd, and in custom work. 
The witness Stowel who run the Ghidesder 
mill testifies that Miller sometimes bought 
lumber of customers after it was sawed. 
The testimony further shows that in the fall 
of 1841 the respondents bought a lot of tim- 
ber land with a steam saw mill thereon in 
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the town of Elmira; that after keeping the 
mill in operation at Elmira from October, 
1841, to March, 1842, they removed it to the 
town of Caton in the county of Steuben, and 
there set it up in June or July, 1842, and put 
it in operation in September of that year. 

The evidence in regard to the business of 
the respondents as livery stable keepers is in 
substantial accordance with their answer, ex- 
cept that one of the witnesses swears to the 
sale of several horses; which in his opinion 
were fit for their business as livery stable 
keepers; one of which he states was sold 
soon after it was purchased, at an advance of 
thirty dollars. The amount of capital em- 
ployed in this business was about $4,000, 
and they usually had on hand from 15 to 20 
horses, and from 12 to 15 carriages of var'ious 
descriptions. It is further shown by the 
evidence that previous to June, 1841, they 
were extensively concerned in contracts for 
the transportation of the maU, and received 
from the government about $10,000 a year 
for this service. For the purpose of carrying 
on this business, and that of conveying pas- 
sengers, they kept a large additional number 
of horses— about 80 in all. Their stage busi- 
ness ceased, except as to one route, in June, 
1841. At that time they had a large quan- 
tity of oats on hand, which they sold, and 
had a sign up inviting purchasers. Oats 
were at that time dear; after harvest, when 
oats were cheap, they began again to pm'- 
chase for their livery horses. In the prose- 
cution of their business as stage proprietors 
and livery stable keepers, they were obliged 
to purchase large quantities of hay and oats, 
for which they sometimes paid cash, and at 
other times gave their notes payable at a 
future day. Between the 24th of February, 
1838, and the 31st of December, 1842, the re- 
spondents obtained loans, on accommodation 
notes, from the Chemung Canal Bank, 
amounting in the aggregate to $21,241. 

P. G. Clark, for petitioners. 

"W. H. Seward, for respondents. ■ 

CONKLING, District Judge. The case 
turns upon the question whether the re- 
spondents, at the date of the several acts 
of bankruptcy charged against them, were, 
in the language of the late bankrupt act, 
"persons being merchants, or using the ti'ade 
of merchandize, or retailers of merchandize." 
Looking in a general and summary way at 
their extensive and diversified business, and 
the manner in which it was conducted, it 
is difficult for a mind familiar with the poli- 
cy of the compulsory provisions of the act, 
to resist the conviction that it was at least 
intended to embrace cases like this. But 
whether it does so in fact, is a question juris 
positivi, and depends upon the just con- 
struction of the terms of the act The poli- 
cy of the compulsory branch of the Ameri- 
can act is in accordance with that of the cor- 
respondent provisions of the English bank- 



rupt laws. The preamble of the first Eng- 
lish bankrupt statute (34 Wm. Vm. c. 4) 
recites that, "divers persons craftily obtain- 
ing into their hands great substance of oth- 
er men's goods, do suddenly fly to parts un- 
known, or keep their houses, not minding 
to pay or restore to any of then* creditors, 
their debts and duties, but at their own wills 
and pleasm-es consume their substance ob- 
tained by credit of other men." The stat- 
ute of 21 Jac. I., c. 19, (differing in this re- 
spect but little from other intermediate acts,) 
provides that all persons who "use the trade 
of merchandize by way of bargaining, ex- 
change, bartry, chevizance, or otherwise in 
gross or by retail, or seeking his, her, or their 
trade of living by buying and selling, upon 
committing acts of banki'uptcy, shall be ac- 
counted and adjudged bankrupts." The first 
of these extracts from the English bankrupt 
act indicates their principle; the second, (so 
far the largest class of persons embraced 
by them, and so far as the present questions 
are concerned,) defines their scope. In this 
coiu:t, and, it is believed also, in the other 
national eom*ts, the decisions of the English 
comts illusti-ative of this principle, and tend- 
ing to show who are to be considered as be- 
longing to the denomination of persons who 
"use the trade of merchandize," have been 
regarded as applicable to cases of this char- 
acter arising under our own act. To this 
test, therefore, I propose to subject the pres- 
ent case. 

1. Prior to the act of 6 Geo. IV., c. 16, 
(passed in 1825,) by which the scope of the 
antecedent acts, interpreted by the coiurts, 
was defined and to some extent enlarged, 
and which, in addition to those embraced 
in the previous acts, designates "persons 
who seek their living -by buying and let- 
ting for hire," livery stable keepers as such, 
do not appear ever to have been considered 
subject to such liability. It was only by 
adjudging them to be persons "using the 
trade of merchandize," or, as such persons 
are usually styled in the English courts, 
"traders," that they could have been brought 
within the earlier acts. But to constitute a 
trader, selling as well as buying was always 
held to he indispensable; and it was justly 
considered that the occasional sale of hoi'ses 
and carriages that had become imfit for use, 
was but a. necessary incident to the main 
business of letting for hire, and did not con- 
stitute the trade of merchandize. If, there- 
fore, they are liable to be decreed bankrupts 
on account of their course of dealing in the 
prosecution of this branch of their business, 
it must be on the ground of their having 
transcended its ordinary and just limits in 
selling horses and oats. But the jiist infer- 
ence from the evidence is that their sales 
of horses were at most only occasional and 
rare, and that they did not intend to deal gen- 
erally, or hold themselves out as dealers, in 
horses, except so far as the exigencies of 
their other business required. And such oc- 
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casional acts by persons not in a line of life 
to subject them to the bankrupt laws, have 
been held insufficient for this purpose, as 
being only ancillary to their main business. 
With respect to their sales of oats, it appears 
that these oats had been purchased by them 
to be consumed in the prosecution of their 
business as stage proprietors and mail con- 
tractors, and that the sales were made in 
consequence of their abandonment of this 
business; and it has repeatedly been decid- 
ed in the English courts that a sale of sm-- 
plus commodities not purchased with a view 
to sale, was not such a dealing as woiild 
render the vendor liable to prosecution as a 
bankrupt The fact relied on by the coun- 
sel for the petitioners of the respondents 
having been obliged to pm-chase oats again 
after harvest for their livery horses, I am 
of opinion ought to make no difiCerence. At 
the time of the sale they had a large surplus, 
and they had a right to dispose of it. That 
they were able then to obtain a high price, 
and afterwards to purchase at a lower rate 
was but a fortunate accident. Upon the 
whole, therefore, my opinion is that the re- 
spondents are not liable to be decreed bank- 
rupts in this compulsory proceeding, as deal- 
ers in horses, carriages or provender. 

To prevent misapprehension, it may not 
be amiss to notice the case of Martin v. 
Nightingale, 3 Bing. 421, cited and relied on 
at the argument by the counsel for the peti- 
tioners, in which a liveiy stable keeper was 
subjected in the bankrupt law. This case 
was decided in 1826, which was the next 
year after the passage of the act of Geo, 
rv., already referred to. The only report 
of it .1 have it in my power to consult, is a 
mere statement of the point decided, in 17 
C. L. 33. Neither from this imperfect, re- 
port, nor from the -citations of the case I 
have met with in elementary works, does it 
satisfactorily appear what were the precise 
grounds of the decision. But the tenor of an- 
tecedent decisions clearly infers either that 
this case arose after and was governed by the 
new act, or that it turned on' the fact stated, 
that the paiiy "occasionally sold horses to 
customers." That the provision of the act of 
Geo. rv., by which all those who seek their 
living by buying and letting for hire were 
subjected to its operation, was intended to 
bring in an additional class of persons, does 
not admit of a doubt. Such is imhesitatingly 
assumed to hav6 been its, design and effect 
by Mr. Sanders, in his treatise on the Law 
of Pleading and Evidence (volume 1, p. 218), 
where, speaking of this clause of the new 
act, he remarks that "this provision will in- 
clude a large class of persons, such as job- 
masters, livery stable keepers, hackney-men, 
fm'uiture brokers, &c.," and in support of 
his position he cites Deac 27. Congress 
not having seen fit to adopt this provision, 
it is entirely clear that any decisions found- 
ed on it are inapplicable here. 

2. It remains therefore to be decided, 



whether the respoijdents are liable as lumber 
merchants. Their liability on this ground 
was denied by their counsel, because, as he 
insisted, the lumber sold by them was man- 
ufactured from trees which had grown on 
their own lands. That the manufacture and 
sale, by a person, of the produce of his own 
land does not constitute such person a trader 
within the purview of the English bankrupt 
law, as a general proposition, is true. But it 
is a proposition subject to exceptions. "This 
question," says Lord Henley, (fonnerly Mr. 
Eden,) in the last edition of his Digest of the 
Bankrupt Law, "whether a person making 
bricks for sale is liable to the bankrupt law, 
was formerly much and most unsatisfactorily 
discussed. The point has since come under 
consideration, and the general doctrine as ex- 
tracted from the modem cases, may now be 
stated as follows: When the business of 
brick-making is carried on as a mode of en- 
joying the profits of a real estate, it will not 
make the party liable to the bankrupt lawf 
but where it is carried on substantially and 
independently as a trade, it will do so; and 
there is no difference whether the party is a 
termer or entitled to the freehold. The same 
general doctrine applies to the case of a per- 
son manufacturing alum, burning lime, or 
selling minerals from his own quarry." 
- I have carefully examined all the caseff 
within my reach, cited by this writer on this 
point, and such others as I have been able to^ 
find. I abstain however from attempting a 
particular analysis of them, because I am of 
opinion that the present case does not require 
so elaborate an undertaking. Suffice it to 
say, that although there is some apparent dis- 
crepancy among them, they seem to me to- 
warrant the inference drawn from them by 
Lord Henley; It will be observed he does 
not mention the case of the manufacture of 
lumber. Indeed, that case would seem to be 
in one respect distinguishable from most if 
not all of the cases mentioned by him, on the 
ground that in these, other materials are to 
be bought and mixed with the produce of the 
land; and in order to constitute a using of 
the trade of merchandize, there must be a 
buying of some commodity, and a selling of 
the same commodity, either in the same or in 
a,n altered state. But be this as it may, it 
cannot be doubted that the purchase of trees, 
whether felled or standing, and the manufac- 
ture and sale of lumber therefrom, would be- 
equivalent to the purchase and sale of lumber 
already manufactured by another; nor that a 
lumber merchant is as much subject to the 
bankrupt law, as a merchant of any other de- 
scription. This was distinctly decided in the 
case of Holroyd v. Gwynne, 2 Taunt. 176. In 
that case the bankrupt had purchased 347 
oaks, and 11 ash trees, standing, which he 
converted into timber, laths, &c,, a part of 
which he had sold. It was proved also that 
he attended public auctions of timber, and 
that he subsequently bought, but did not pay 
for, another parcel. The court considered it 
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a clear case of trading. It is true the banli- 
rupt in that case purcliased only the timber, 
and that in the present case the respondents 
purchased the lands as well as the timber 
growing thereon. And it is true also as a 
general principle that dealings in real estate 
do not make a man a trader. But whether 
the respondents can claim exemption on this 
ground, may well be doubted. It is the duty 
of courts to regard not so much the mere 
forms as the substance of things. The re- 
spondents were extensively engaged in the 
manufacture and sale of lumber. They ob- 
tained the raw material chiefly by successive 
purchases of timber lands, in different places, 
remote from the place of their residence, and 
which they do not appear to have used, or 
contemplated using, for any other purpose. It 
was virtually therefore by the purchase of 
growing trees; and if it was necessary to de- 
cide the question, I should feel much hesita- 
tion, notwithstanding the old case of Port v. 
Turton, 2 Wils. 169, relied on by the counsel 
for the respondents, in adopting the conclu- 
sion that the character of their transactions 
were essentially changed by the fact of their 
having also acquired a title to the lands, on 
which the timber was growing. But what in 
my judgment places the case beyond aU rea- 
sonable doubt is the fact that they also pur- 
chased and sold lumber already sawed. To 
say nothing of the evidence of other purchas- 
es, they in partnership with Miller, in the 
spring of 1841, bought of Shepherd 100,000 
feet of pine boards and plank. This purcliase 
alone would bring them directly within the 
case of Holroyd v. Gwynne, and stamp them 
with the character of lumber merchants. Sev- 
eral minor purchases were also made by their 
partner, Miller, who had charge of the mills 
in which the three were jointly interested, 
and although it does not expressly appear 
that the respondents knew of these purchases 
at the time, yet, as Miller was 'their agent as 
well as partner, and as there is no evidence of 
dissent on their part, I think they are legally 
responsible for his acts. It was insisted also 
with considerable plausibility by the counsel 
for the petitioner, that the evidence shows a 
large excess of sales during the season of 
1842, over the quantity of lumber manufac- 
tured, and that this excess can in no other- 
wise be satisfactorily accounted for, than by 
the supposition that considerable purchases 
were in fact made of which no particular ac- 
count is given. 

The idea that the range of inquiry as to the 
transactions of the respondents was by the 
terms of the order limited to the period of 
three months next preceding the 4th of Jan- 
uary, 1843, was wholly fallacious. The na- 
ture of the respondents' occupation at that 
date, could be satisfactorily determined only 
by ascertaining what it had been during a 
considerable period before. If they had in 
fact abandoned their business as lumber mer- 
chants, they had a right to show it But 
there being no such evidence, the law will 



presume its continuance— and indeed, the ev- 
idence clearly shows that it was continued. 

Upon the whole, therefore, while I concede 
the general principles laid down by the coun- 
sel for the respondents, in his learned and able 
argument, I am of opinion that a decree of 
bankruptcy ought to be entered against the 
respondents. The strenuous and persevering 
opposition which has been made to this peti- 
tion, under the circumstances of the case, and 
on the grounds assumed, would seem to infer 
an impression on the part of the respondents 
that preferences given in direct contravention 
of the second section of the bankrupt act, and 
which it expressly declares to be fraudulent 
and void, can be so declared only when 
brought directly under the cognizance of the 
national courts, by a proceeding either volun- 
tary or compulsory under the act. For such 
an impression no sufficient color is afforded 
either by judicial decisions, so far as they have 
come to my knowledge, or by any just view 
of the policy of the act. The provisions to 
which I have referred, are in terms unlimited 
as to persons, and being the supreme law of 
the land, are obligatory alike upon the state 
and national courts. 



HALL (CUNNINGHAM v.). See Cases Noa. 
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Case No. 5,929. 

HALL et al. v. DEXTER et al. 

[3 Sawy. 434.] i 

Circuit Court, D. California. Sept. 13, 1875. 

Entrt on Lands after Actiox Commenced — 
Effect op Jcdgment — Marshal has no Judi- 
cial Power to Determine Title — Marshal 
MAY Require Indemnity Bond — Tax Sale 
After Suit Brought. 

1. Prima facie, all parties entering upon land 
after suit in ejectment brought for its recovery, 
are in possession in subordination to the defend- 
ant, and are equally liable to be removed by the 
writ issued upon the judgment recovered against 
him. 

2. But parties thus entering after suit brought 
by title existing previously, adverse to that of 
the parties, are not affected in their rights by 
the judgment recovered. 

3. The determination of the question whether 
parties thus entering have such antedating title 
is not left to the judgment of the marshal. He 
is not clothed with any judicial power to pass 
upon the rights of parties found upon the prem- 
ises other than the defendant. 

4. When such a party claims to have a title 
anterior to the suit the marshal may require 
from the plaintiff a bond of indemnity before 
proceeding to remove the party from the prem- 
ises, or give a reasonable time to the party to 
apply to the court for a modification of the 
writ so as to exclude him from its operation. 
Upon such application the court may staj' the 
enforcement of the writ or except the applicant 
from its operation, until the rights of the parties 
can be properly determined. But when a suffi- 
cient bond of indemnity is tendered, and no dif- 

1 [Reported by L. S. B. Sawyer, Esq., an it 
here reprinted by permission.] 
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ferent order is made in the manner indicated, 
the duty of the marshal is only discharged by 
placing the plaintiff in possession as directed, 
and this implies a removal of all occupants. 

5. A party asserting title under a tax sale 
made since suit brought, stands in no better po- 
sition than one asserting an anterior title. He 
must apply to the court, if he would stay the en- 
forcement of the writ. The marshal cannot con- 
trol its operation. 

[This was an action at law to recover pos- 
session of lands by Laura S. HaU and others 
against Henry S. Dexter and others. After 
judgment for plaintiffs (Case No.- 5,949j, ihe 
plaintiffs took a writ to obtain possession of 
the lands, which the marshal would not exe- 
cute because the persons then in possession 
claimed title under a tax sale subsequent to 
the bringing of the suit. Plaintiffs no\v ten- 
der a bond of indemnity, and pray that the 
marshal be directed to enforce the writ] 

Philip Gr. Galpin, for plaintiffs. 
Charles h. Low, for defendants. - 

FIELD, Circuit Justice. In November, 
1SG7, the plaintiff recovered judgment for the 
possession of the premises in controversy, 
which are situated In the city of San Fran- 
cisco. In 1873 the judgment was affirmed 
by the supreme com't, and on filing its man- 
date in the circuit court in June last, a writ 
for the possession of the premises was issued 
to the marshal of the district 

The writ directs that officer to place the 
plaintiff to the quiet and peaceable posses- 
sion of the premises, but he refuses to exe- 
cute it on the alleged ground that the person 
occupying the premises is a tenant xmder a 
party claiming to own them, by a deed exe- 
cuted upon a sale for unpaid taxes- made 
since the recovery of . the judgment The 
plaintiff having tendered a bond of indemnity 
to the marshal, prays that he be directed to 
proceed to enforce tie writ, and be punished 
for refusing to obey its command. The re- 
fusal of the marshal is not made in any con- 
tumacious spirit but from a desire to avoid 
the commission of a possible wrong to the 
contestant 

A judgment in ejectment binds as to the 
title only parties to. the action, and parties 
claiming under them. But prima facie all 
parties entering after suit brought are in 
possession in subordination to the defendant, 
and are liable to be removed equally with 
him by the writ. No alienation or abandon- 
ment by him of the premises, and the entry 
by another, with or without his assent, not 
having a title antedating the commencement 
of the suit can prejudice the plaintiff in his 
recoveiy. This doctrine is established to pre- 
vent collusive transfers from defeating the 
action. 

Persons entering after suit by title existing 
previously adverse to that of the parties, 
stand in a different position. Their title is in 
no respect affected by the judgment But the 
determination of the question whether par- 
ties thus entering into possession have such 



antedating title is not left to the judgment 
of the marshal. He is not clothed with any 
judicial power to pass upon the rights of 
parties found upon the premises other than 
the defendant The most that he can da 
when such a party claims to have a title an- 
terior to the suit, is to require from the plain-' 
tiff a bond of indemnity, or give a reason- 
able time for the party to apply to the court 
for a modification of the writ, so as to ex- 
clude him from its operation. Upon such ap" 
plication the com't may stay the enforcement 
of the writ or except the applicant from its- 
operation, imtil the rights of the parties can- 
be properly determined. But when a suffi- 
cient bond of indemnity is tendered, and no- 
different order is made in the manner indi- 
cated, the duly of the marshal will only be 
discharged by placing the plaintiff in posses- 
sion as directed, and this implies a removal 
of all occupants, A party asserting title un- 
der a tax-sale made since suit brought stands 
in no better position than one asserting an an- 
terior title. He must apply to the com't, if 
he would stay the enforcement of the writ. 
The marshal cannot conti'ol its operation. 

There is here no application of the piir-' 
chaser of the tax title, and from the facts 
disclosed in the affidavits, it is by no means 
dear that the entry of his tenant was not by 
the assent of the tenant of the aefendants. 
There is nothing in the objection that the de- 
scription of the premises in the writ is uncer- 
tain, and if the fees of the marshal have not 
been tendered as asserted, he may require 
their payment before proceeding further. 

It appears that the time for the return of 
the writ already issued has expired; but "this 
opinion will serve as a guide to the officer, on- 
the issue of an alias' writ 



Case Wo. 6,930. 

HALL V. EASTWICK et al. 

[1 Lowell, 456.] i 

District Court, D. Massachusetts. July, 1870, 

Demurrage. 
Under a bill of lading stipulating for demur- 
rage after a certain time from the arrival of the 
vessel and notice thereof, none will be payable- 
for any days that the vessel was detained 
through the fault or negligence of her master or' 
officers. 

' Demurrage. In this bill of lading there 
was a special clause concerning demurrage, 
lately adopted by the owners of colliers, as- 
follows: "And twenty-four hours after the 
arrival at the above-named port, and notice 
thereof to the consignee named, there shall 
be allowed for receiving said cargo at the rate 
of one day, Sundays excepted, for every hun- 
dred tons thereof, after wliich the cargo, con^ 
signee or assignee shall pay demurrage at 
the rate of eight cents per ton upon the full- 

1 [Reported by Hon. John Lowell, LL. D.,- 
District Judge, aad here reprinted by permis' 
sion.] 
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Amount of the cargo as per this bill of lading 
for eacli and every day's detention beyond 
the days above specified until the cargo is 
fully discharged, which demurrage shall be 
a lien upon said cargo." The vessel brought 
2SS tons of coal consigned to the respond- 
ents, and the arrival "was notified to them on 
Monday, September 6th, at 9 o'clock, a. m.; 
on Tuesday the master [Gershom Hall] left the 
vessel in charge of the mate; on Wednesday, 
the eighth, at 8 o'clock, a. m., the consignees 
jaotified the mate to go to the wharf of the 
Boston and Albany Railroad Company to dis- 
charge the cargo, but, for some unexplained 
reason, he failed to do so. On Friday, the 
tenth, the master returned to Boston, and in 
the afternoon of that day took the schooner 
to the designated wharf and found the berths 
occupied, which detained him for some days 
longer, though precisely how long he was in 
getting a berth and how long in discharging 
he could not remember. He was fully dis- 
charged on the afternoon of Thursday, the 
Btsteenth of September. He demanded de- 
murrage for six days and a half, besides his 
freight. The answer admitted that freight 
was due, and averred that the respondents 
£0. J. Eastwiek and others] had been always 
ready to pay it, and that the delay was 
wholly caused by the libellant's fault. 

P. H. Hutchinson, for libellant 
T). Thaxter, for respondent. 

LOWELL, District Judge. The contract 
gives four days from notice of arrival for dis- 
charging the cargo, and ten had elapsed be- 
fore the deliveiy was complete. The libel- 
lant contends that this fact establishes his 
right to recover six days' demurrage unless 
bad faith on his part is proved, because the 
contract in this respect, as he contends, 
merely establishes a mode of computing 
freight or compensation in the nature of 
freight for the use of his vessel during the 
period of detention, whatever may have been 
the cause of the delay. His voyage was com- 
pleted, he says, at the expiration of twenty- 
four hours after notice of his arrival in the 
port, and the lay-days ended three days 
thereafter. It seems to me to be the fair 
construction of this contract as applied to 
the coal ti-ade of this port, that the twenty- 
four hours is intended for the reasonable 
time in which the consignee is to notify the 
master where to go to discharge and for the 
master to get to that place, and that if the 
vessel fails without good excuse to obey the 
order to go to the wharf, the lay-days will 
not begin to run until her arrival at the 
wharf. The notice of arrival implies a read- 
iness to deliver the cargo, and if the vessel 
is not in a situation to do this, the days of 
her unreadiness cannot be counted in her 
favor. On this ground three days must be 
added to the four which the bill of lading al- 
lows for discharging. 

The respondent goes further, and contends 



that I must assume, in the absence of evi- 
dence to the contrary, that if the vessel had 
been moved on the first order, the berths 
would have been free, and no delay at all 
would have occurred. I think it is danger- 
ous to undertake to conjecture what might 
have happened in a state of circumstances 
difEerent from what actually occurred- The 
bill of lading evidently intends to throw a 
loss of time which may arise from a want of 
berths on the consignee, and not on the ves- 
sel, and there was such a loss here. The 
vessel was at the prescribed wharf and ready 
to unload on Friday afternoon, and her car- 
go was all out on the following Thursday. 
It is impossible to say whether this delay 
would have occurred if the libellant had 
moved his schooner on Wednesday, and 
equally impossible to say what would have 
happened if the wharf had been designat- 
ed within twenty-four hours after arrival 
as the bill of lading contemplates. The 
true rule appears to be to compute the 
days for unloading, without including those 
during which the schooner was lying useless 
by the fault of her own people; or, which 
in this case amounts to the same thing, to 
begin to count the lay-days from the arrival 
of the schooner at the wharf. This compu- 
tation gives two days' demurrage besides the 
freight 

Decree for freight, $648; demurrage, $46.- 
08; interest at six per cent from 16th Sep- 
tember, 1869, §34.36; total, $728.44; and costs. 



Case "No. 5,931. 

HALL et al. v. EQUATOR MINING- & 
SMELTING CO. et al.i 

[Morr. Min, Rights, (3d Ed., 1879) 282.] 

Circuit Court, D. Colorado.s 

Mixes and Misisg — Intekfekis& Locations — 
Pkeliminart Injunctions — Priohity op Pat- 
ent — Inteksecting and Uniting Veins — Con- 
flicting Statutes. 

[1. A preliminary injunction preserving min- 
ing property in statu quo will not be dissolved 
where there is a strong controversy in which 
the right of neither party as yet clearly ap- 
pears.] 

[2. In the case of interfering locations, tot 
which patents have lawfully issued upon due 
notice to adverse parties, priority of right is de- 
termined by priority of patent, and not by pri- 
ority of location.] 

[3. The rights of owners of cross or inter- 
secting veins or lodes are determined, not by 
Rev. St. § 2322, but by section 2336, which, as 
section 14 of the original act of 1872 (17 Stat. 
96), came last in order of arrangement. There- 
fore the party having priority of title (even by 
patent) cannot take all the ore of the cross vein 
found within his lines, but is limited to that 
contained in the space of intersection.] 

[4. The rights of parties owning veins which 
unite in their downward course are also con- 
trolled by Rev. St. § 2336, and in such case the 

1 [See note at end of ease.] 

2 [For proceedings in supreme court, see note 
at end of case.] 



[11 Fed. Cas. page 223] 



(Case No. 5,931) HALL 



oldest patent will take the vein below the point 
of union, including the space of intersection.] 

[5. As between conflicting sections of the same 
statute, the last in order of arrangement will 
control.] 

[This was a bill in equity by George W. 
Hall and others against the Equator Mining 
& Smelting Company and others. Heard on 
motion to dissolve an injunction.] 

HALLETT, District Judge. Plaintiffs own 
•the Colorado Central Lode by deed from 
Wm. P. Linn, to whom a patent for the lode 
was issued July 21st, 1875. The entry and 
purchase of the Jode in the local land office 
was on the 4th day of August, 1874. De- 
. fendants hold the Equator Lode by the like 
title, which originated in the local office on 
the 2d day of November, 1875. They aver 
that their lode was discovered and located in 
the year 1866, long before the Central Lode 
-was known, and that they- have occupied and" 
worked it since that time. And this appears 
to be conceded by plaintiffs, so that defend- 
ants have the senior location, while plaintiffs 
have the senior patent These locations are 
in the form usual in Griffith district, 50 feet 
in width; and one of them is 1400 feet in 
length and the other 1500 feet in length. 
Their general course is from east to west, but 
they have a difference in direction of aboilt 
12 degrees. The east end of the Colorado 
Central overlaps the west end of the Equator, 
so as to have some small part of each pro- 
jecting beyond the north side-line of Ihe 
other. As delineated on the plats filed in 
the' cause, it appears that the Equator pro- 
jects in this manner rather more than the 
Central; but it is sufficiently accurate for 
any purpose we have now in view to say, 
that each lode extends beyond the north 
side-line of the other location about 240 feet 
Prom this explanation it will be seen that 
these locations were made as and for differ- 
•ent lodes, crossing each other with an acute 
angle of about 12 degrees, and each extend- 
ing beyond the line of the other for a distance 
of more than 200 feet When Linn, who is 
plaintiff's grantor, applied for a patent for 
the Central Lode,, some controversy arose be^ 
tAveen him and the Equator Company as to 
the ground included in both locations, and 
Linn was successful in that controversy, §o 
far as to obtain title to the tract in dispute. 
The effect of the patent in that particular, 
is a question to be considered on this mo- 
tion. 

The present controversy relates to a body 
•of ore found in or under the east end of the 
■Centi-al location, and extending thence west- 
ward to and' across the intersection with the 
Equator location. Some parts of this ore 
body appear to the north and south of the 
side lines of the Central location, but the 
main part of it is situated in that location. 
"This circumstance is not controlling if it be- 
longs to a lode which has its top and apex 
£lsewhere, for by the act relating to mines, 
veins and lodes may be pursued in their 



downward course into the adjoining terri- 
tory. Rev. St § 2322, As to the linear course 
of the lode, the rule is otherwise, and the 
claimant is in that respect restricted to the 
lines of his survey. Patterson v. Hitchcock, 

3 Colo. 533; Wolfley v. Lebanon Min. Co., 

4 Colo. 112. But as to all veins that come 
to the surface and have anything like a ver- 
tical position in the earth, it is undoubtedly 
true that ownership of the outcrop will carry 
all that may be found below in the same vein 
or lode however it may depart from the 
territory described in the patent, so that a 
principal question of fact and perhaps the 
only one of importance in this case, is the 
position of the top or apex of the lode, of 
which the body of ore in dispute is a part, 
with reference to the territory described in 
the patents. On this point -the pleadings 
and affidavits on file are not at all satisfac- 
tory. In the first place, it is to be observed 
that the statements there made have not 
been subjected to the test of the cross ex- 
amination. What is now distinctly affirmed 
on each side may be very much modified 
when that test shall be applied. And this 
seems to be necessary, in order to" collect the 
truth from the conflicting statements. Plain- 
tiffs maintain that they have a lode in their 
territory which extends beyond their east 
line, and at a point 80 feet or more there- 
from, it is divided into two parts one of 
which was discovered and located by defend- 
ants as the Equator Lode. That defendants' 
location covers only a branch or offshoot of 
the true fissure, which lies some distance to 
the north of their discovery shaft Defend- 
ants have put in affidavits to show that 
through and by many shafts and levels they 
have ascertained that their lode follows the 
line of their location. And that, in particu- 
lar, the shaft and level through which they 
have reached the body of ore in dispute, fol- 
lows the south wall of a lode which clearly 
conies to the surface in their territory. As 
was anticipated when the bill was removed, 
into this court, there is no agreement be- 
tween the parties as to the structure of the 
lode or lodes and their outcrop. The affi- 
davits suggest several theories without giv- 
ing certainty to any of them. There may be 
two veins uniting in their onward course at 
some point east of the Central location, and 
thence going westward as one vein, with an 
outcrop in that location, or south of it; and 
the vein may be so wide at the top as to enter 
both locations at the point where this con- 
troversy arose; and there -may be two veins 
uniting on this strike, or on this dip, at the 
very place in dispute. But as to all this, 
it is only necessary to say that the facts are 
not sufficiently stated to lead to a just con- 
clusion; and if they were so stated, the con- 
sideration of them primarily belongs to an- 
other forum, although we could consider 
them with a view to ascertain whether there 
is ground for equitable jurisdiction. 

As the case is now presented, we have only 
to await the result of the action of ejectment; 
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and 'we do not, meanwhile, nicely balance 
theories and probabilities, with a view to de- 
termine the right to this injunction. It is 
enough that there is a strong controversy in 
which the right of neither party clearly ap- 
pears. On that alone we interfere to pre- 
serve the property for him who may at law 
prove his right to it. What has been said, 
relates mainly to a question of fact, which it 
is the opinion of the court should be tried 
by a jury. Some general remarks in addi- 
tion, as to the proper construction of the act 
of congress, may assist the parties in that 
investigation. As already stated, these lo- 
cations specify and define lodes crossing 
each other, without other connection than 
such as arises from the intersection. Assum- 
ing that these are lodes crossing each other 
In the manner indicated by the locations the 
question arises, what right has each of the 
parties within the lines of both locations? 
And here we must recall the fact that plain- 
tiff's grantor although his lode was not first 
discovered, was the first to apply for and ob- 
tain a patent. In that way he secured the 
exclusive right to the surface ground describ- 
ed in the patent and all lodes having their 
out-crop in that domain which would by the 
terms of the act pass with the grant If the 
proceedings to obtain the patent were regu- 
lar and without fraud in the patentee that 
instrument is in his hands and in the hands 
of the grantee f uU evidence of title as against 
all antecedent claims to the same property. 

By the act respecting mines (Rev. St. § 
2325) notice for patent is required to be given 
to adverse claimants by posting over the 
claims and through the columns of a newspa- 
per, and oppox-tunity is given to such claim- 
ants to contest with the applicant' the title 
of the property. Section 2326. The object 
of these provisions is to secure a settlement 
and adjustment of all controversies respect- 
ing the property in order that the patent 
may be issued to the rightful owner; and it 
is declared in the act that if no advei-se 
claim shall be filed within the time specified 
for giving notice it shall be assumed that no 
such claim exists. Without such declaration 
the meaning of the statute would be clear 
enough, for when it is required that notice 
shall be given and notice' is given according- 
ly no one having an interest in the subject 
can be allowed to disregard it. With that 
provision there is no room for discussion as 
to the conclusive effect of a patent on all 
questions affecting the title which are pend- 
ing at the time it is issued. Eureka [Consol. 
Min. Co. T. Richmond Consol. Min. Co., Case 
No. 4,548]; Wolfley v. Lebanon Min. Co., 4 
Colo. 112. 

In this instance it is said that suit was 
brought against Linn to recover the ground 
included in both locations, and plaintiff suf- 
fered a non-suit. But that is not a circum- 
stance to be considered; unless it shall be al- 
leged that the result of the suit was favora- 
ble to the Equator Company the land office 



disregarded it in issuing the patent. The- 
patent furnishes at least prima facie evi- 
dence that notice was given as the act re- 
quires, and that every other necessary step> 
towards procuring it was properly taken. 
And if notice was given the defendant com- 
pany was embraced in it, and whether they 
neglected to assert their claim, or asserted 
it unsuccessfully, the result is the same; in 
either case they cannot now impeach the pat- 
ent upon the ground that they have a better 
title to the property described in it than the 
patentee. This rule extends as well to the 
date of the discovery and location of the 
claim as to other matters ejecting the title. 
Of two adverse locations made, that which \^ 
prior in time is undoubtedly prior in right. 
But this must be shown at the time and in 
the manner pointed out by the statute or the 
right will be waived. And after patent the 
patentee win be regarded as having the eld- 
er as well as the better title in all respects. 
This is true as to all things that are the sub- 
ject of the grant but there still remains a 
question as to how much and what part of 
cross and intersecting veins are embraced in 
a patent 

The general language of section 2322 seems 
to comprehend all lodes having their tops 
and apexes in the territory described in the 
patent whether the same lie transversely or 
collateral to the principal lode on which the 
location was made. Considered by itself, 
such would be the meaning and effect of 
that section. But there is another section 
relating to cross-lodes, which is of different' 
import. It was numbered 14 in the original 
act of 1872 [17 Stat 96],— section 2336, Rev. 
St (2d Ed.),— and is as follows: "Where two 
or more veins intersect or cross each other, 
priority of title shall govern, and such prior 
location shall be entitled to all ore or min- 
eral contained within the space of intersec- 
tion; but the subsequent location shall have 
the right of way through the space of inter- 
section for the purposes of convenient work- 
ing of the mine. And where two or more 
veins unite, the oldest or prior location shall 
take the vein below the point of union, in- 
cluding all the space of intersection." It 
will be observed that by this section the 
firet locator and patentee of a lode gets 
only such part of cross and intersecting 
veins as lie within the space of intersection 
to the exclusion of the remainder of such 
lodes and veins lying within his own terri- 
tory. So far this section is in conflict with 
section 2322, before mentioned, and the mat- 
ter of precedence between them is settled by 
an arbitrary rule established long ago. As 
between conflicting statutes, the latest in 
date will prevail, so between conflicting sec- 
tions of the same statute, tiie last in the or- 
der of arrangement will control. Bac. Abr. 
Stat. D; Dwarris, 156, note; Brown v. 
Coimty Com'rs, 21 Pa. St 37; Smith v. 
Moore, 26 111. 392. 

The presumption that one section of a 
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statute was adopted before another seems 
to be very slight, and perhaps this rule has 
no other merit than to afford the means of 
solving a difficult question. But the rule 
appears to be well established, and to be 
applicable to the present ease. It gives to 
section 2336, Rev, St., or section 14 as it 
stood in the original act, a controlling effect 
over the prior section, and limits the right 
of the first locator of a mine in and to cross 
and intersecting veins to the ore whicn may 
be found in the space of intersection. If 
there are in fact two lodes crossing each 
other in these locations, the plaintiffs having 
the elder title by patent have the better 
right, but it is limited as last stated. So 
much as to the theory that there are two 
lodes intersecting in their onward course. 
And if there are two veins uniting in their 
downward course the same section is ap- 
plicable with the addition of what has been 
said relating to the patents. If it shall ap- 
pear that there is but one lode at the point 
in dispute, it will depend on the out-crop of 
that lode. If it shall be found within the 
lines of one of the patents and without the 
lines of another, the rule will be plain. He 
who can claim the top and apex of the lode 
will also have good right to all that lies 
below, although it may enter the land ad- 
joining. If there is but one lode with an 
out-crop extending into both locations, ques- 
tions will be presented which have not been 
discussed and should not now be considered. 
As to the latter, it can be better determined 
when the fact shall be shown. 

The motion will be denied with leave to 
defendants to renew it, if there shall be any 
delay in prosecuting the action of ejectment. 

[NOTE. On the trial of the action of eject- 
ment by Hall and Marshall against the Equa- 
tor Mining & Smelting Company judgment was 
given for defendant (unreported; cited in dis- 
senting opinion of Boreman, X, in Bullion, Beck 
& Champion Min. Co. v. Eureka Hill Min. Co., 
Utah, 11 Pac. 515, 536). Thereupon plaintiffs 
moved for and obtained a new trial as of right. 
Upon this second trial, judgment was given for 
plaintiffs after Miller, Circuit Justice, had 
charged the jury in the following words, which 
are here published from-the records of the court: 
"The court charges the jury: That here is in- 
troduced, both by plaintiffs and defendant, evi- 
dence tending to prove that the claims of both 
parties are located on the same vein or lode of 
mineral-bearing rock in place, the general apex 
or upper surface of which is about one hundred 
feet wide. If xhe jury believe this to be true, 
then I instruct you as the law of this case that 
plaintiffs having the prior title from the United 
States to that portion of this lode within the 
lines of their patent, extended vertically down- 
wards to the earth's center, and the defendant 
having contested plaintiffs' right to receive a 
patent for the parts of the lode in controversy 
in the court of the territory according to the act 
of congress on that subject, and failed in that 
contest, and having accepted and read in evi- 
dence a patent for their own daim which ex- 
pressly excepts out of its granting clause the in- 
terfering part in plaintiffs' said patent, the law 
of the case is for the plaintiffs, and they are en- 
titled to all the mineral found within the side 
lines of their patent extended vertically down- 
ward." Cited in dissenting opinion of Boreman, 
llFED.CAS. — 15 



J., in Bullion, Beck & Champion Min. Co. v. 
Eureka Hill Min. Co., supra. 

[Thereupon defendant moved for a new trial 
as of right. Upon the question whether this 
motion should be granted under the Colorado 
Code the circuit justice and the district judge 
were divided in opinion, and certified the mat- 
ter to the supreme court, after overruling the 
motion (unreported). Defendant also sued out 
a writ of error. The supreme court ruled that 
the defendant could demand a new trial as of 
right, and reversed the judgment of the circuit 
court for error in overruling the defendant's 
motion, and remanded the cause for a new trial, 
without considering the defendant's assignments 
of error. 1 Sup.' Ct. 128, 106 U. S. 86. The 
proceedings upon the third trial are not report- 
ed.] 
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Case No. 6,932. 

HALL V. POX 

[3 Cranch, O. C. 64.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1826. 

■Witnesses— Intekested Witness— Release. 

1. An interested witness who has been sworn 
in chief and examined, and whose interest is 
disclosed upon, cross-examination, may he re- 
leased, and re-examined. 

2. A release of a witness may be executed by 
the party, leaving a blank, for the name of the 
witness, to be filled up by the party's attorney. 

[This was a suit by Hall, for the use of 
Carter, against Fox.] 

A. T. F. Bill was examined on his voir dire^ 
and said he was not interested, and was,, 
thereupon, sworn in chief for the plaintiff. 
Upon his cross-examination his interest was 
disclosed, and the plaintiff then offered to 
release and re-examine him. 

But THE COURT refused to permit him 
to be re-examined after tender of the release; 
saying that as he had already given his testi- 
mony, he was interested by all the pains and 
penalties of perjury, to affirm what he had 
already testified. But- upon looking into 4 
Starkie, Ev. 758; Callow v. Mince, 2 Vem. 
472; Sikes v. Marshal, 2 Esp. 70S; Heyl v. 
Burling, 1 Caines, 14; Doty v. Tvilson, 14 
Johns. 378; City Council v. Haywood, 2 Nott 
& McC. 308,— THE COURT (nem. con.) said 
it was an objection to the credit, and not to 
the competency' of the witness. The release 
had been sent to' Mr. C. Cox, upon his re- 
quest by letter, in which he mentioned the 
name of the witness who was to be released. 
The release was signed and sealed without 
a subscribing witness, and a blank left for 
the name of the witness who was to be re- 
leased, and inclosed in a letter from Mr. 
Carter to Mr. Cox, in which he approved of 
his suggestion to release the witness. Mr. 
Cos testified to these facts, and that he was 
acquainted with the handwriting of Mr. Car- 
ter, having received many letters from him, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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ia answer to his own, upon business, but 
bad not seen him write. He believed the re- 
lease and its signature to be in the hand- 
writing of Mr. Carter. He filled up the 
blank, as he thought himself authorized to do. 
THE COURT said that the execution of 
the release was sufficiently proved; and per- 
mitted the witness to be re-examined. 



Case No. 5,933. 

HALL T. HAYNBR et al. 

[3 Chi. Leg. News (1871), 402.] 

Circuit Court, W. D, Wisconsin. 

BaNKUUPTCT— PREFEUENTIAL MORTGAGE. 

[It seems that a mortgage executed by the 
banlirupt more than four months before the fil- 
ing of the petition in bankruptcy cannot be set 
aside at the suit of the assignee, on the ground 
that it operates as a preference.] 

[This was a bill in equity by Hall, as as- 
signee of Leonard Lakin, against Andrew 
P. Hayner and others, to set aside a mort- 
gage executed by the bankrupt, upon the 
ground that it was given in violation of the 
bankrupt act] 

Finches, Lynde & Miller, for complainant 
Cassoday & Merrill, for defendants. 

HOPKINS, District Judge. This is a bill 
in equity filed by the complainant as as- 
signee in bankruptcy of the estate of Leon- 
ard Lakin, to set aside a mortgage executed 
by the bankrupt on the 27th day of August^ 

1869, to Andrew P. Hayner, to secure the 
payment of an existing debt for the sum of 
$3,276, on the ground that the bankrupt 
was insolvent when he gave it and that it 
was executed to him with a view of giving 
the mortgagee a preference over his other 
creditors, and that the mortgagee had rea- 
sonable cause to believe that the bankrupt 
was insolvent when he gave it and that it 
was given in fraud of the provisions of the 
bankrupt act [of 1867 (14 Stat 517)]. It 
was further alleged in the bill that it was 
given without consideration, and with a 
view to defraud the creditors of the bank- 
rupt Testimony to a large amount was 
taken in the case upon the issue joined in 
these propositions. 

The petition in the bankruptcy proceed- 
ings was filed on the 8th d^y of Januaiy, 

1870, and on the hearing the defendants' 
counsel raised the objection that as the 
proceedings in bankruptcy were not com- 
menced until after four months from the 
execution and delivery of the mortgage, it 
could not be set aside or invalidated as con- 
trary to the provisions of that act That in 
order to avoid a preference as contrary to 
the provisions of that act it was necessary 
that the proceedings in bankruptcy should 
be commenced within four months after the 
giving of the preference, otherwise it could 
not be questioned. On that point he cited 
sections 14, 35, of the bankrupt act; In re 



Hunt [Case No. 6,881]; Potter v. Coggswell 
[Id. 11,322]; Babbit v. Walbrum [Id. 694]; 
Bean v. Brookmire [Id. 1,168]; Maurer v. 
Frantz [8 Phila. 505]. 

The counsel for the complainant, after 
hearing the argument of the defendants' 
counsel and the authorities presented by 
him in support of it, stated to the court that 
he thought the point well taken, and de- 
clined to argue the case, as that to him 
seemed fatal, thereby, as I understood him, 
yielding the case on that point and as he 
was satisfied that he was not entitled to the 
relief, I do not deem it necessary for me to 
do more than to accept that as tlie law in 
the case; and as there was no evidence to 
warrant a decree on the ground that the 
mortgage was given without consideration, 
or to defraud the creditors of the bankrupt 
I direct that the bill be dismissed, with 
costs to be paid by the complainant out of 
the estate of the bankrupt in his hands. 



Case No. 5,934. 

HALL V. HOYT. 

[2 Hunt Mer. Mag. 342.] 

Circuit Court S. D. New York. July 20, 1840. 

Customs Duties — Classificatios — Ar.T 1S82 — 

"HOSIEKT." 

[1. Knit shirts and drawers, faced with cloth 
having buttons and buttonholes, in readiness 
for wear, were dutiable under the tarifE act of 
1832 [4 Stat. 583], as "ready-made clothing," 
unless they were known, in trade and com- 
merce, at the date of the act, as "hosiery"; and 
wliether they were so known is a question of 
fact for the jury.] 

[2. "Hosiery," as used in the tarifE act of 
1832, is of more general meaning than "stock- 
ings," in the act of 1816 [3 Stat. 310], for 
which it was substituted, and signifies a class 
or description of goods.] 

[Cited in Hadden v. Hoyt Case No. 5,891.] 

At law. This action was brought to re- 
cover back the excess of duties demanded 
by the defendant collector of New York, up- 
on knit shirts and drawers. The defendant 
[Jesse Hoyt] had demanded duty on them 
as "ready-made clothing"; theplaintifE [James 
Hall] insisted that they were subject to duty 
as "hosiery," and that he was entitled to 
recover back the excess. Samples of the ai'- 
ticle were exhibited; the shirts had a piece 
of cotton cloth sewed upon the opening in 
front with two or three buttons sewed on 
upon one side and buttonholes worked on the 
other. The drawers had waist-bands sewed 
on, with buttons and buttonholes, and tapes 
at the bottom. They were fit for wearing 
without farther work, and had been prepared 
before importation. The plaintiff proved that 
the articles were made by hosiery manufac- 
turers, upon the stocking frame. That they 
were dealt in by dealers in hosiery in Eng- 
land, and were there known as "hosiery"; 
that the cotton cloth was sewed on, button- 
holes made, etc., by persons connected with 
tJtiG manufacturer, and as part of his busi- 
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jiess; also, the plaintiff proved that in the 
United States in the year 1832, and prior 
±0 it, they were imported from England and 
were Imown as "hosiery goods"; that they 
were kept by hosiery dealers for sale; that 
ihey would be fiu^nished upon an order for 
■"hosiery," but not on an order for "ready- 
jnade clothing"; that they did not go in com- 
merce under that name; that in invoices 
they were called "shirts and drawers," "wool- 
en or cotton shirts and drawers," "knit shirts 
and drawers," and "hosiery shirts and draw- 
ers." They were not usually kept in ready- 
made clothing stores, but sometimes were. 
•"Ready-made clothing" meant clothing cut 
from cloth to fit, and made by tailors' sew- 
ing. On the part of the defendant, evidence 
was given, that the articles were kept by 
^ome dealers in ready-made clothing; that 
■they were by some called ready-made cloth- 
ing; that at the custom house, in 1832, and for 
£ome years before, duly had been demanded 
/)n these goods as on ready-made clothing, 
which duties, prior to the act of 1832, was 
Xicquleseed in. 

M. Bid well and D. Lord, Jru for plaintiff.- 
;B. F. Butler, Dist Atty., for defendant. 

BETTS, District Judge (charging jury). 
The act of congress, in its use of the terms 
"hosiery" and "ready-made clothing," must 
"be construed in reference to the common use 
and meaning of the terms, unless they ap- 
peared to have acquired a separate and dif- 
ferent meaning in commerce. If they had, 
that meaning was to prevail; and they must 
look to the meaning of the terms at the date 
.of the act, and not at the present time, or 
.as changed after the act was passed. That 
;the practice of the custom house was only 
-to be looked at as part of the evidence of the 
.acceptance of the words by merchants deal- 
ing there; and, if the terms did not in com- 
merce bear the sense there put upon them, 
-the practice of the custom house could not 
^govern the construction. 

That in the present case the articles were 
.clothing, and were ready made; they were 
therefore liable to duty as such, unless the 
Jury should find that they were known in 
commerce under some other name, and char- 
ged with duty under such other name. That 
if they were known under the name of "hos- 
iery," then, as that description of goods had 
been in the same section of the law charged 
with a lighter duty, it would not be subject 
■to the heavier duty of ready-made clothing. 
That "hosiery" was a word of more general 
.signification than "stockings," which was the 
word of the act of 1816, which was dropped 
In the act of 1828 [4 Stat 270], and the word 
"hosiery" introduced. It signified a class or 
description of goods; and if the jury found 
-that these goods were among impdrters alnd i 
-vendors and purchasers genefally'kno'frn in 
1832 (the date of the act,) ^-as,'.'hQs(ery,'^ they 
-would be liable only. to-th.e'.dui5-on,-.hosier!y. 



and the plaintiff was entitled to recover; oth- 
erwise, they were liable as ready-made cloth- 
ing, and the defendant must have a verdict. 

Verdict for plaintiff for $3,473. . 

Case "No, 5,935. 

HALL V. HUDSON. 

[2 Spr. 65.] 1 

District Court, D. Massachusetts. Feb., 1863. 

Admibaltt — Libel fob Supplies by Pakt-Own- 
EBS — Jurisdiction — Statute op Limitations. 

1. Equitable ownership in a vessel, or owner- 
ship pro hac vice, need not be shown by a bill 
of sale or registry. 

[Cited in U. S. v. The Fideliter, Case No. 15,- 
088.] 

2. Equitable co-owners of a vessel who are 
also material men, cannot maintain a libel in 
admiralty against the other co-owners to recover 

,their bill for supplies, if their claim constitutes 
a portion of the accounts of the part-owners. 
In such case admiralty has no Jurisdiction. 
[Cited in The H. E. Willard, 52 Fed. 388; Id., 
53 Fed. 601.] 

3. Proof of a custom to pay the mechanic part- 
owner his bill without awaiting the general set- 
tlement of accounts, will not avail, if it also 
appear that such bills do await the settlement 
of what is known as the outward account of the 
voyage. 

4. This court is not bound by the Massachu- 
setts statute of limitations, but is inclined to 
follow its analogies. 

5. Where more than sis years have elapsed 
since a cause of action has accrued, the com- 
mencement within that time of a suit in eq- 
uity, which was subsequently discontinued, in 
the state court, will not excuse the delay, es- 
pecially where the other -owners may have been 
prejudiced by the delay. 

This was a libel against the owners of the 
bark Clara Bell, for the blacksmith bill of 
her second voyage, in 1856. It was resisted 
by the respondents on various grounds; viz. 
that they had severally paid their shares of 
the outfit to R. L. Barstow, the agent, in 
1856; that the libellants were in fact co- 
owners in the voyage; that the court had no 
jurisdiction; and that the claim was stale. 

R. O. Pitman and C. T. Bonney, for libel- 
lants. 
T. M. Stetson, for respondents. 

SPRAGUE, District Judge. The libellants 
claim that they were not ,eo-owners, and that 
only one of them, Martin Hall, owned in the 
bark. This is confirmed by the bill of sale, 
so far as the strictly legal title is concerned; 
but the evidence shows that the firm were 
charged with expenses and credited with 
profits of the one sixty-fourth part of the ves- 
sel at the request of both of them, and it ap- 
pears that the senior libellant, Larnet Hall, 
once expressed considerable feeling at find- 
ing: that his name was left out of the reg- 
istry ,and bill of sale. There is other evi- 
dence as to the way this ownership was re- 

■i"i [Reported by John Lathrop, Esq., and here 
If^rinted by permission.] 
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garded, and, upon tlie whole, I am satisfied 
tliat the one sixty-fourth in question belong- 
ed to hoth the libellants, that they both were 
its equitable owners; owners so far as this 
enterprise is concerned, although possibly not 
so in respect to third parties. The registry 
acts and the act of 1850 for recording con- 
veyances of vessels (9 Stat. 440) have no ap- 
plicability to the issue on trial. This is a 
question of equitable ownership, of owner- 
ship pro hac vice, and need not be specified 
by the agent even in his registry oath, unless 
aliens are interested. 

I therefore hold that the libellants are to 
be deemed co-owners for this voyage, and if 
their claim constitutes a portion of the ac- 
counts of the part-owners and enters into the 
same, then this court has no jurisdiction con- 
cerning it. The libellants try to avoid this 
result by claiming that this contract was an 
independent one, and was to be paid without 
reference to their account as owners. Much 
evidence has been offered on this point. 
They do not thus claim under any express 
contract, but by an alleged custom in Mat- 
tapoisett and New Bedford to pay the me- 
chanic part-owner his bill without waiting 
the general settlement of accounts. Perhaps 
their witnesses do prove this, but they also 
prove that such bills of part-owners do await 
the settlement of the outward account, there 
being in a whaling voyage two accountings. 
Such bills are credited in such outward ac- 
count, and balances are sometimes paid, but 
not the specific bills. It appears, then, that 
such bills are settled in an aecoimting of part- 
■ owners, with which admiralty has nothing to 
do. It does not aid the libellants to show 
that the agent had retained their share of 
the former voyage. This merely adds, if any 
thing, another item to the account, and 
makes it none the less an accounting. 

2. I think the^ libellants' claim must be 
deemed stale. This court is not bound by 
the Massachusetts law of limitations, though 
it inclines to follow the analogies of that stat- 
ute. So much time has elapsed that the li- 
bellants ought to plead and prove some ex- 
cuse for their delay. They show that in 1861 
they notified Abner H. Davis, the agent of 
the ship, that they should sue, and soon aft- 
er, in 1861, did commence a suit in equity 
in the supreme court of Massachusetts, which 
suit they subsequently discontinued. These 
acts do not excuse the delay. Besides, the li- 
bellants' witnesses prove a custom for own- 
ers to pay their share of the outward account 
in a few months after sailing. The libel- 
lants must therefore be taken to have known 
that the respondents so paid early in 1856 
to R. L. Barstow. They often in his life, 
after that, claimed of him, and often told 
him that they did not release the other own- 
ers. But they never told the other owners 
so, till after his death and the insolvency of 
his estate. Is it right for them now to pur- 
sue the other owners? Certainly not Why 
did they not make Barstow pay when they 



knew he had the owners' money? I think 
they wished to stand well with him for their 
own benefit, in getting his business, &c., and 
they must bear the consequences. Decree 
for respondents. 



Case No. 5,936. 

HALL et al. v. HURLBUT. 

[Taney, 5S9.] i 

Circuit Court, D. Maryland. April Term, 
1858. 

Admihaltt— Charter- Party— Master op Vessel 

NOT A Competent Witn'ess "when Interested 

ON" Profits— Damages for Delay. 

1. On the 21st of September, 1854, the libel- 
lants, who -were residents of Boston, chartered 
their vessel, then in the port of New York, to 
the respondent, for a voyage from the port of 
Franklin, in Louisiana, to Baltimore; the re- 
spondent to load her with sugar and molasses, 
as specified in the charter-party, and upon the 
freight therein mentioned; the charter to com- 
mence when the vessel was ready to receive 
cargo at the place of loading, and notice thereof 
given to the charterer or his agent. The char- 
ter-party contained a provision that the ves- 
sel was to have the privilege of proceeding to a 
southern port, and load a cargo of lumber for 
the West Indies, and on the discharge of the 
cargo, to proceed direct to Franklin; under this 
provision, the owners, on the 23d of September, 
while the vessel was still at New York, char- 
tered her to another person, for a voyage from 
Wilmington, in North Carolina, to Basseterre, 
in the island of Guadeloupe, with a load of lum- 
her. She sailed from NW York on the 4tli 
of October, arrived at Wilmington on the 8th of 
October, and sailed thence on the 2d of Novem- 
ber, with a cargo of lumber for Basseterre; on 
the 5th of November, she was overtaken by a 
storm, and compelled to put into Nassau for re- 
pairs, and was detained there till the 4th of Feb- 
ruary, 1855; on that day, she sailed for Basse- 
terre, and after discharging her cargo, sailed 
thence for Franklin, and arrived at Patterson- 
ville, a few miles below Franklin, on the 13th 
of April, 1855. As soon as she arrived, the mas- 
ter called on the consignee, who was the agent 
of the respondent, and asked for his cargo; the 
agent told him he had no cargo, but would see 
if he could get one, and the master then com- 
menced getting ready to take the cargo on 
board; in a few days, he notified the agent that 
the ship was ready to receive cargo, to which he- 
replied, that he did not think the charter-party 
binding, and that he had no cargo for him; aft- 
er receiving this answer, the vessel remained 
six or seven days at Pattersonville, and then 
sailed for Baltimore. By the terms of the char- 
ter-party the respondent was entitled to twenty 
running days to load the vessel, but she did not 
remain at Pattersonville more than half that 
time, and sailed for Baltimore in consequence ot 
the answer received from the consignee; but 
for the delav at Nassau, the vessel would have 
arrived at Franklin during the usual season for 
shipping sugar and molasses from that region, 
which commences in November, and was proved, 
by some witnesses to end by the 1st of March, 
and by others to continue during that month;, 
and with regard to the delay at Nassau, the per- 
sons who surveyed the vessel when she arrived 
there, and those who repaired her, and assisted 
in landing her cargo, and in reshipping it, and 
fitting her to sail again, were examined, and tes- 
tified that there was no unnecessary delay, 

2. On libel filed in the admiralty by the owners- 
of the vessel, against the charterer, to recover 

1 [Reported by James Mason Campbell, Esq.r 
and here reprinted by permission.] 
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damages for the refusal to furnisH the vessel 
with cargo: Sdd, that although there was no 
stipulation as to the time of sailing from New 
York, or as to the time to be consumed in the 
intermediate Toyage, the law implied a covenant 
on the part of the ship-owners, that she would 
proceed to the port of destination with conven- 
ient speed, and use reasonable and proper exer- 
tions to reach it as early as practicable. 

3. If the vessel wasted more time than was 
necessary in the intermediate voyage, or at any 
of the ijorts she entered, whether in repairing, 
or receiving or delivering cargo, the owners 
have no right to complain of a failure on iie 
part of the shipper to furnish her with a cargo, 
if his inability to do so were caused by such un- 
necessary waste of time. 

4. The circumstances above stated indicate 
no want of proper diligence on the part of the 
owners, or the master. 

5. In the absence of any fault on their part, 
the uuusual delay of the vessel, and her arrival 
at the port where she was to take in cargo, aft- 
er the season for shipping it had gone by, did 
not release the charterer from the obligation to 
furnish the cargo stipulated for by the charter- 
party. 

6. In considering the question of delay for 
repairs at Nassau, no comparison ought to be 
made between the time occupied at Nassau, and 
the time that would be occupied in similar work 
In Baltimore, because the time required must 
depend upon the facilities which the port af- 
fords for landing and reshipping cargo and re- 
pairing damages. 

7. Where the charter-party contains no stipu- 
lation that the vessel shall arrive at the port ot 
Bhipment by a particular day, the shipper takes 
the risk of delay or detention by any superior 
force which the vessel could not resist or over- 
come. 

8. The omission of the vessel to remain at 
Franklin the number of lay-days mentioned in 
the charter-party, after the master had been in- 
formed that a cargo would not be furnished, and 
the binding effect of the contract was denied, is 
no bar to the libellant's claim. 

9. The fact that in making charter-parties for 
the sugar and molasses trade, it is the usage to 
make them with reference to the season, cannot 
affect the legal construction of the written con- 
tract. 

10. In a case like the present, at common 
law, the plaintiffs would be entitied to recover 
the full amount of freight that would, have been 
earned if the cargo agreed on had been furnish- 
ed. 

11. But in an admiralty proceeding, where the 
equity as well as the law of the case is before 
the court, the omission to give notice of the dis- 
aster which detained the vessel so long beyond 
her time, must exercise a serious influence in 
estimating the damages which the libellants are 
justly and equitably entitled to', and throw upon 
them a portion of the loss occasioned by such 
omission. 

[Cited in "Watts v. Camors, 115 U. S. 361, 6 
Sup. Ct 94.] 

^ 12. The master of the vessel was incompetent 
to testify to there having been no unnecessary 
delay in the voyage; because by contract with 
the owners he was to have half the gross profits 
of the voyage, and man and victual the ship, and 
pay half the port-charges, and therefore was in- 
terested in the result of the suit, 

13. His becoming disabled, and employing an- 
other master to complete the voyage, did not 
render him comijetent, as it did not release him 
from the obligation to man and victual the ves- 
sel for the residue of the voyage; 'the person 
employed by him to act as master being merely 
his substitute and agent, for whose wages he 



■ would be responsible; and he, and not his substi- 
tute, being entitled to one-half the gross profits. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland. 

[This was a suit in admiralty by Isaac G. 
Hall, James H. Myrick, and others against 
Samuel Hurlbut] 

S. T. Wallis and R. S. Matthews, for appel- 
lants. 

David Stewart and John Stewart, for ap- 
pellee. 

TANEY, Circuit Justice. This is a case of 
some diflElculty, arising from circumstances 
which obviously were not contemplated on 
either side, when the charter-party was ex- 
ecuted. These unforeseen circumstances have 
disappointed the expectations of both parties, 
and the question is, who must bear the loss? 
The charter-party was executed at New York, 
on the 21st of September, 1854; the owners 
live in Boston, to which port the vessel be- 
longs; and the charterer resides in Baltimore; 
the vessel was then lying in the port of New 
York. The owners, by ^tbeir duly authorized 
agent, agreed to charter and freight the brig 
Monte Christo to the respondent, for a voy- 
age from the port of Franklin, in Louisiana, 
to Baltimore; the respondent to load her 
•with sugar and molasses, as specified In the 
charter-party, and upon the freight therein 
mentioned; the charter' to commence when 
the vessel was ready to receive cargo at her 
place of loading, and notice thereof given to 
the charterer or his agent. There is a fur- 
ther provision 'in the instrument, that tlie 
vessel was to have the privilege of proceed- 
ing to a southern port, and load a cargo of 
lumber for the West Indies, and on the dis- 
charge of the cargo, to proceed direct to 
Franklin. Under this last-mentioned stipu- 
lation, the owners, on the 23d of September,- 
while the vessel was still in New York, char- 
tered her to another person, for a voyage 
from Wilmington, -in North Carolina, to Bas- 
seterre, in the island of Guadeloupe, with a 
load of lumber. . 

The brig proceeded on this last-mentioned 
voyage, and after taking on board a cargo 
of lumber, sailed for Basseterre, on the 2d 
of November; on the 5th of November sne 
encountered a storm, and suffered so much 
that it became necessary to put into Nassau 
to repair the damage. Upon her arrival at 
Nassau, the brig, upon survey, was found 
to be so much injured from the storm, that 
It was necessary to land her cargo, in nri^oi- 
to make the repairs required to fit her for the 
sea; this was accordingly done, and the 
proper repairs made, and the cargo again 
placed on board; but she did not leave Nas- 
sau for.Basseterre, until the 5th of February, 
1855. She then proceeded on her voyage 
without further accident, and after dischar- 
ging the lumber at her port of destination, 
she sailed directly for Franklin, and arrived 
at Pattersonvllle, a few miles below Frank- 
lin, on the 13th of April 1855; she was pre- 
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vented from going up to Franklin by the 
shallowness of the watei". "Wood, the mas- 
ter, who made the charter-party, because 
sick at Nassau, and was unable to proceed 
further, and Robert Dorritie, a competent 
ship-master for the voyage, was employed 
by "Wood to take his place, with the approba- 
tion of the American consul. As soon as the 
brig arrived at Pattersonville, Dorritie called 
on Edwin Walters, to whom the brig was 
consigned, and who was the agent of Hurl- 
but, the respondent, presented his charter- 
party, and asked for his cargo; "Walters an- 
swered, that he had no cargo, but would try 
and see what cargo he could get, to give him 
to Baltimore; Dorritie thereupon landed his 
ballast, to be ready to receive cargo. Some 
two or three days afterwards, Walters went 
to New Orleans, and returned in five or six 
days; and upon his return, Dorritie informed 
him his vessel was then ready to take the 
cargo on board; to which Walters replied, 
that he did not think the charter-party bind- 
ing, and he had no cargo for him. After 
receiving this answer, Dorritie remained six 
or seven days at Pattersonville, and then 
sailed for Baltimore, where he arrived about 
the latter end of April or beginning of May, 
1855. 

By the terms of the charter-party, the re- 
spondent was entitled to twenty running days 
to load the vessel, and it is admitted, she 
did not remain at Pattersonville, ready to 
receive cargo, more than about half that 
time, and sailed for Baltimore in consequence 
of the answer received from the consignee. 
Before he sailed, Dorritie made a formal 
written demand upon the agent for the cargo, 
and upon receiving the answer above men- 
tioned, made his protest, which substantially 
agrees with his testimony as given under the 
.commission. Indeed, the agent for the re- 
spondent, in his testimony, agrees in all ma- 
terial respects with the testimony of the mas- 
ter as to what passed between them. 

It will be seen by this statement, that 
nearly seven months elapsed after the char- 
ter-party was signed, before the brig arrived" 
at Franklin, where the cargo was to be fur- 
nished and the charter to commence. I 
speak of her arrival at Franklin, because I 
regard her stoppage at Pattersonville as snt>- 
stantially the same thing; she was stopped, 
in the first instance, by the want of water 
in the river, and after the master's inter- 
view with Walters, he was absolved from 
the necessity of going there, as there was no 
cargo to be shipped. 

It appears by the proofs in the case, that 
the voyages mentioned in the two charter- 
parties, which occupied nearly seven months, 
ought to be performed in about two, where 
proper preparations and efforts are made, 
and no accident interrupts them. And the 
first inquiry is, whether this unusual delay 
was occasioned by the negligence or the want 
of proper exertions on the part of the vessel; 
for although there is no particular stipula- 
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tion as to the time the brig should sail from 
New York, or as to the time she might con- 
sume in the intermediate voyage, the law im- 
plies a covenant on the part of the ship-own- 
er, that he will proceed to the port of destina- 
tion, with convenient speed, and use reason- 
able and proper exertions to reach it as early 
as practicable. And if the Monte Christo 
wasted more time than was necessary, in the 
intermediate voyage, or at any of the ports 
she entered, whether she was repairing, or 
receiving or delivering cargo, ' the libellants 
are not entitled to recover; for they have no 
right to complain, if the inability of the n:er- 
chant to fm'nish a cargo was occasioned by 
the non-performance on their part of the con- 
dition prpcedent. 

In determining whether reasonable and 
proper exertions were made by the ship, it is 
proper to say, that I put aside the testimony 
of Captain Wood, as he is clearly interested 
in the issue of this suit; he states, that by his 
contract with the owners, he was to have half 
the gross profits, and to man and victual the 
ship, and pay half the port-charges. He says 
he expects 'nothing; that may be very true, 
for it is probable that the expenses of man- 
ning and victualling the ship, and employing 
the master, will consume more than one-half 
the gross profits, even if the libellants suc- 
ceed to the full amount of their claim. But 
his inability to hold the command and pro- 
ceed on the voyage, certainly did not, by 
operation of law, dissolve the contract or re- 
lease him from the obligation to man and 
victual the vessel for the residue of the voy- 
age; and it is evident, that there was no 
agreement between him and the owners to 
dissolve it. On the contrary, he (as it was 
his duty to do, under the circumstances) em- 
ployed Dorritie, and agreed with him as to 
his wages, and Dorritie was nothing more 
than his substitute and his agent, and for 
whose wages Wood was responsible; and 
Wood, and not Dorritie, was entitled to one- 
half the gross amount of the freight His con- 
tract with the ship-owners was in full force, 
and he has a direct interest in the issue of 
tills suit, and is incompetent as a witness. 

But putting aside his testimony, I think that 
the libellants have shown that reasonable and 
proper exertions were made by the brig, and 
that it does not appear that the delay was oc- 
casioned by any neglect of duty on her part, 
but by circumstances beyond the control of 
the master and crew. 

It is true, that although the charter-party 
was executed on the 21st of September, she 
did not leave the port of New "Zork until the 
4:th of October. But there is no covenant by 
the ship-owners that she should sail with con- 
venient speed on the voyage contemplated, 
nor even a covenant that she is ready for sea; 
it is merely stated, that she was lying in the 
port of New York at the time, and that the 
owners had the privilege of entering into an- 
other charter-party for an intermediate voy- 
age. She required time to make this second 
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agreement; and after it was made, naturally 
required time to prepare and eCLuip the vessel 
for these two voyages; the period between 
the 21st of September and the 4th of October, 
in the absence of any proof to the contrary, 
can hardly be regarded as proof of negligence 
or waste of time. 

She arrived at Wilmington on the 8th of 
October, where she took in the lumber and 
sailed for Basseterre on the 2d of November; 
on the 5th, she was overtaken by a storm, and 
compelled to put into Nassau to repair and 
refit, where she arrived on the 12th, and did 
not leave that port for Basseterre until the 
4th of February, 1855, as I have already 
stated. Up to the time of her arrival at Nas- 
sau, the log-book contains a history of her 
proceedings; and the court see nothing in 
them of which the respondent has a right to 
complain. The stay in Wilmington, in re- 
ceiving and taking in the cargo, does not ap- 
pear to have been prolonged by the fault or 
negligence of the master of the vessel; nor 
indeed, does the charter-party with the re- 
spondent require the vessel to use any extra- 
ordinary exertions to shorten the time to be 
occupied in the intermediate voyage. She 
sailed for Basseterre, from Wilmington, on 
the 2d of November, and if no casualty had 
happened, she had abundant time to reach 
Franklin, long before the usual season for 
shipping sugars and molasses was over. The 
delay at Nassau, however, was' a very pro- 
longed one, and it is incumbent on the libel- 
lants to show that it was not occasioned by 
the default of the master, and that he used 
every effort in his power to have the brig 
speedily repaired. 

I think the testimony of the libellants es- 
tablishes this fact The persons who sur- 
veyed her when she arrived, and those who 
repaired her, and assisted in landing her 
cargo, and in reshipping it, and fitting her 
to sail again, have been examined, and they 
all testify that there was no unnecessary de- 
lay; they are witnesses who testify to what 
they saw, and in relation to matters in which 
they were personally engaged; and there is 
nothing in the record to contradict them, or 
to impair their credit It is true, when we 
compare the time occupied at Nassau with 
the time that .would be occupied in similar 
work in Baltimore, it would appear to have 
been unreasonably long; but such a com- 
parison ought not to influence the judgment 
of' the court, because the time required must 
depend upon the facilities wbich the port af- 
fords for landing and reshipping cargo, and 
repairing damages; and what may be done 
in a few days in one port, may require a 
month in another. Besides, the master of 
the Monte Ohristo had the strongest induce- 
ments of interest to urge on the work as 
speedily as possible; he was bound to victual 
and man the ship at his own expense, and 
every day's delay brought with it a heavy 
charge upon him personally, for which the 
owners were not bound to repay him. With 



such strong inducements on his part to press 
on the work, and with the testimony of the 
witnesses above mentioned, I think tiie libel- 
lants have sufficiently established the fact, 
that the long delay at Nassau was unavoid- 
able, and occasioned by circumstances be- 
yond their control. As to the time occupied 
in the voyage to Basseterre, and thence to 
Franklin, no objection has been taken, and 
the proof by the libellants is abundantly suffi- 
cient 

Tracking, the brig, therefore, from the date 
of the charter-party to her arrival at Frank- 
lin, the court thhik that there was no un- 
necessary delay on the part of the vessel; 
and that reasonable and proper exertions 
were made to arrive at the port of shipment, 
within the time ordinarily occupied in the 
voyages described in the two charter-parties. 

This being the case, and looking only to 
the language of the written charter-party, 
the unavoidable delay did not forfeit the 
right of the ship owners to demand cargo 
upon the arrival of the brig at the port of 
shipment The written contract contains no 
stipulation on their part that the vessel shall 
arrive at or l>efore a particular day; the law 
implies no other condition than that reason- 
able and proper exertions shall be made, to 
perform the voyages contemplated by the 
charter-party, as speedily as practicable; and 
the shipper takes the risk of delay or deten- 
tion, by any superior force which the vessel 
could not resist or overcome; whether it be 
an embargo by the government, or a storm 
on the ocean. The case of Hadley v. Clarke, 
8 Term R. 259, and the cases of Schilizzi v. 
Derry, 4 El. & Bl. 873, and Hurst v. Osborne, 
18 0. B. 144, were decided upon this prin- 
ciple; and the last-riientioned case. In all its 
facts and circumstances, strikingly resembles 
the one before the court 

Neither Is the omission of the brig to re 
main at Franklin the number of lay-days 
mentioned in the charter, a bar to this claim. 
She was there, prepared to receive cargo, 
gave notice of It to the agent of the respond- 
ent, and remained there until she received 
the answer bereinbefore mentioned; the lay- 
days are expressly introduced into the char- 
ter-party, to give the shipper convenient time 
to fumlsli the cargo; and when the master 
was informed that a cargo "would not be fur- 
nished, and that the binding obligation of the 
contract was denied, any further delay at 
that port would have been a useless and im- 
proper waste of time, and of no service l6 
any one. The principle which is. so familiar 
in cases of insurance, applies with equal 
force to this; in case of a loss, the party in- 
sured is usually bound by his contract to pro- 
duce iis preliminary proof of loss, and the 
insurer Is entitled to a certain number of 
days, after this proof, In which he is to pay 
the money. But if the insurer informs the 
assured that he denies his right to recover 
for the loss, and that lie will not pay the 
money, the assured may sue at once, with- 
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out preliminary proof, and without waiting 
for the expiration of the time allowed to the 
insurer for paying; his refusal dispenses with 
the performance of the condition. And upon 
the same principle, the positive refusal to fur- 
nish cargo, dispenses with the obligation of 
waiting to receive it. 

The case of Avery v. Bowden, 6 EL & Bl. 
953, has been referred to as deciding a con- 
trary principle. But that case was decided 
upon a very strict and narrow construction 
of the words used by the party; the court 
held that these did not amount to an abso- 
lute and positive refusal; and this is perhaps 
a sufficient answer to this case; yet, it is 
proper for me to say, that I should have 
put a different construction upon them, and 
held that they dispensed the ship-owners 
from any further delay, and should not fol- 
low that decision, if the words were the same 
in the case before me. 

Upon the written contract, then, speaking 
for itself, I think the libellants are not en- 
titled to recover. But evidence has been 
offered of an established and proven usage 
in this trade, which it is supposed ought to 
influence the construction of the charter- 
party; but the com-t see nothing in the usage 
proved by the testimony, which can be re- 
garded as material in this case. Some of 
the witnesses say, that the known and usual 
season for shipping sugar and molasses from 
the Attakapas, in which Franklin is situated, 
begins in November, and ends with Slarch; 
and that charter-parties for that trade are 
always understood to be made with reference 
to that season, unless otherwise specially pro- 
vided; other witnesses limit the duration of 
the season to the first of March. But it is 
not easy to see how the usage of making the 
charter-party with reference to the season, can 
affect its construction. No doubt, when su- 
gar and molasses are to be imported from 
Attakapas, and the charter-parties are made 
an other cities, they are made at a period 
-of time when, according to the ordinary 
-course of the voyage, the vessel will arrive 
.at the season when* these articles are usually 
.exported from that country; this present 

• charter-party was evidently made with ref- 

• erence to that season; and both parties ex- 
pected at the time, that the vessel would ar- 
jrivQ before the usual time for exportation 
was over. But how does that affect the con- 
:Struction of the written contract? None of 
the witnesses say that, by the usage, the 
fhip-owner forfeits his right to the freight 
contracted for, if, by events beyond his con- 
trol, the voyage has been protracted beyond 
the time contemplated by the parties; none 
of the witnesses say that, upon a contract of 
this kina, the ship-owner, by the usage, takes 
upon himself the risk of delay from unavoid- 
able casualties; nor that the usage implies a 
stipulation on his part to arrive within the 
usual season for shipping; and that the per- 
formance of this stipulation is a condition 
precedent to his right to demand the cargo 



and freight which the shipper contracts to 
furnish. Indeed, if even a usage to that ex- 
tent had been proved by these witnesses, it 
could hardly be allowed to engraft a new 
stipulation into the contract, inconsistent 
with the legal construction of tbe written in- 
strument. But certainly, as far as the usage 
is proved, none of the witnesses say that it 
would, in any degree, influence the construc- 
tion of a charter-party like the one before the 
court, or affect the rights of the parties un- 
der it 

It follows from what I have said, that the 
refusal of the respondent to furnish a cargo, 
was a breach of his covenant, for which the 
libellants are entitled to recover damages; 
and the remaining question is, by what rule 
are these damages to be measured? If It 
were a suit at common law, were legal 
rights and legal obligations are alone the 
subjects of consideration, and equitable 
claims cannot be brought into the view of the 
court, the result, undoubtedly, would be, 
that the libeHants must recover the full 
amount of the freight that would have been 
earned, if the cargo agreed on had been fur- 
nished. This was the case in the suits on 
the charter-parties above referred to, in the 
English courts; they were all suits at com- 
mon law, and no equitable circumstances 
could, therefore, be inti'oduced in mitigation 
of damages. 

But this is a proceeding in admiralty, and 
the equity, as well as the law of the case, is 
before the court; and I think the omission to 
give notice of the disaster which detained 
the vessel so long at Nassau, must exercise a 
serious influence in estimating the damages 
to which the libellants are justly and equi- 
tably entitled. The proof shows that the 
master had frequent opportunities to give this 
notice. It is true, that there is no stipulation 
in the charter-party that the ship-owner shall 
give notice to the shipper of any interruption 
or delay in the voyage, which may be occa- 
sioned by storm or otherwise; every voyage 
is liable to more or less delay, from contrary 
winds or the dangers of the sea; and the 
possibilities of delays, and occasional inter- 
ruptions for a few days, or even a week or 
two, must always be in the contemplation of 
the parties when a charter-party is made, 
and no notice of any such delay is required, 
unless expressly provided for by the instru- 
ment itself. But the delay in this case was 
entirely outside of the ordinary events of 
such a voyage, and is probably without ex- 
ample in the history of the trade. It ob- 
viously could not have been in the contem- 
plation of either of the parties to the contract; 
and it was an event, therefore, for which 
the charter-party did not intend to provide. 

Now, the master of the Jlonte Christo knew 
that the shipper would expect him to arrive 
in the ordinary period of such voyage; that 
his cargo would be prepared accordingly; 
that a long delay in keeping it on hand, and 
daily expecting this brig, might expose him to 
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inconvenience and loss; and that he might 
conclude after such a lapse of time, without 
hearing from her, that she was lost, or had 
wilfully broken the contract; and would 
probably, under this impression, ship all the 
sugar and molasses under his control, and 
have no cargo to ship when the brig unex- 
pectedly arrived. With this knowledge, and 
knowing that such a long delay was not 
^lontemplated by either party, and on that ac- 
count not provided for hi the contract, good 
faith and justice requured that he should, as 
soon as practicable, apprise the shipper of 
-the event which had so imespectedly happen- 
■ed, and of the probable 'time of his detention 
iit Nassau. He could not, without great in- 
justice to the shipper, withhold from him 
the knowledge that his voyage would be de- 
layed nearly three months beyond the time 
<:ontemplated, and leave to the shipper to 
■conjectmre the cause of this delay, and em- 
barrass him in his shipments during all that 
time. The inability of the shipper to provide 
3. cargo, was evidently occasioned by this 
want of notice, and the ship owners must 
share In the loss occasioned by their omis- 
sion to perform a duty, which justice and fair 
■dealing evidently required. On the other 
hand, it is equally ti-ue, that the shipper 
•ought not to have disabled himself from ful- 
filling his contract,* without having first 
sought information as to the condition of the 
vessel, and the cause of the unexpected delay. 
I am not, however, prepared at this time to 
say, what amount of freight would have 
been earned, if the cargo had been supplied; 
nor the precise proportion of the loss which 
the libellants should bear. I shall, therefore, 
refer, the papers in the case to a commission- 
■er, with directions to state an account, and 
to receive any further evidence that either 
party may offer to enhance or diminish the 
■damages. It wUl be remembered, however, 
that the testimony of Captain Wood is not in 
the case, he being an incompetent witness. 
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HALL et al.- v. JONES et al. 

[3 Ban. & A. 455; i 14 O. G. 378.] 

•Circuit Court, D. New Jersey. Sept. 24, 1878. 

Patents— When Reissued— Patentability. 

The reissued patent No. 5,366, granted to com- 
plainants April 22d. 1873, for improvement in 
;nubs for vehicles (the original letters patent, 
numbered 61,900, having been granted to Alma 
Warner, February 5th, 1867), held to be valid, 
And the invention therein claimed to be patenta- 
ble, and that said reissued patent is infringed by 
•the defendants. 

[See note at end of case.] 

[This was a suit in equity by Elihu Hall 
and others against Phineas Jones and others 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
imission.] 
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for an Injunction, account, profits, and dam- 
ages for an infringement of certain letters 
patent granted to the complainants April 22, 
1873, for improvement in hubs for vehicles.] 

Thomas P. How, for complainants. 
Charles F. Blake, for defendants. 

NIXON, District Judge. This suit is 
brought by the complainant, a joint stock 
company, against the defendants, who are 
partners In business, for an injunction, ac- 
count, profits and damages for' infringement 
of certain reissued letters patent No. 5,366, 
granted to the complainants April 22d, 1873, 
for improvement in hubs for vehicles; the" 
original letters patent, numbered 61,900, be- 
ing granted to Alma Warner-, February 5th, 
1867. The answer of the defendants alleges: 
1, That the reissue is void because it contains 
and claims other and different things than 
were described and claimed in the original 
patent; 2, that Warner was not the original 
and first Inventor; and 3, that.the defendants 
have not infringed any of the legal or equita- 
ble rights of the complainants. 

The matter in controversy concerns the con- 
struction of wagon-wheels. The Warner in- 
vention is claimed by the complainants to be 
a patentable improvement upon the Sarven 
wheel, which may be briefly described to 
consist of a wooden hub, mortised to receive 
each alternate tenoned spoke, and the other 
alternate spokes being shaped at the base 
in the form of a wedge to fit between the 
alternate spokes first mentioned, the end of 
the wedge being cut off and a shallow corre- 
sponding notch being cut in the hub to re- 
ceive It. Circular angle-irons are then driven 
upon the hub, on each side of the plane of the 
spokes, and are fastened together with small 
bolts through the spokes. There is thus 
formed aroxmd the outside of the hub, by the 
arrangement of the spokes, a continuous belt 
of solid wood. Strength is given to the 
structure by the two radial bands arranged 
on each side of the spokes, flanged so as to . 
rest upon the surface Of the hub, and to bear 
against the face of the spokes, and firmly 
united together by the bolts through the 
spokes as aforesaid. 

It Is claimed that the complainants' patent, 
the Warner invention, differs from this in im- 
portant particulars; It has the mortised cen- 
tral hub; it has the metallic ring surrounding 
it— not two rings held together by bolts, but a 
single ring with its flanges imited by means 
of webs that form the tapering sockets, Into 
which the shoulders of the spokes are driven. 
The complainants insist that the annulus thus 
constructed produces a result which the rings 
of the Sarven patent are not capable of pro- 
ducing. The spokes that enter these taper- 
ing sockets do not rest upon the hub. The 
end support which they receive is not de- 
rived from the hub, but from the sockets, 
arising from their cuneiform shape, and 
hence the strain caused by the use of the 
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wheel is not transmitted to the hub, as it is 
in the Sai*ven invention. An equally strong 
wheel is thus obtained from a much smaller 
hub by the use of the Warner patent. The 
"Warner wheel is further claimed to be an 
improvement upon the Sarven patent, inas- 
much as the web cast between the flanges of 
the ring separates the spokes and gives to 
each a firm metallic support, and, dispensing 
with the bolts, imparts to every spoke the 
capacity of self-tightening in case of the 
shrinkage of the wood. 

I am not to decide whether the Warner pat- 
ent in any respect infringes the Sarven. If 
that were the question I should not hesitate 
to follow the late Judge Woodruff, of the 
Second circuit, who held that the second 
claim of the Sarven reissue was for a combi- 
nation of three old devices, to wit; a wooden 
hub, tenoned spokes and flanges on each side 
of the spokes bolted together to assist in re- 
sisting lateral strain, and that the combina- 
tion was infringed by the Warner wheel. 
But the question is whether there Is any 
peculiar patentable quality in the invention 
of the complainants, outside of the Sarven 
combination, which the defendants have in- 
fringed, and from the continued use of which 
they should be enjoined. The case is not 
clear from difficulty, but the difficulty arises 
more in ascertaining the extent than the fact 
of the infringement. In other words, it is 
not easy to decide, in a controversy between 
other parties, how much of the merits and 
value of the Warner wheel is due to the in- 
vention of Sarven, and how much is due to 
the invention of Warner. That matter, how- 
ever, may be inquired into on the reference. 

It would serve no useful purpose to exhibit 
in detail the reason for the conclusions to 
which I have arrived. Let it suffice, that I 
have given the testimony, the exhibits, and 
the very able arguments of the respective 
counsel an earnest consideration, and that I 
am of the opinion: 1. That there is a dis- 
tinct though, perhaps, narrow ground th.at 
the Warner patent may occupy, which- is not 
covered by the Sarven invention. 2. That 
there is enough disclosed in the specifications, 
drawings, and model of the original Warner 
patent to authorize and justify the claims of 
the second reissue. 3. That the structures 
manufactured and sold by the defendants 
infringe the first, second, and third claims 
of the said reissue. 4. That there should be 
a decree for the complainants for an injunc- 
tion and an account, and it is ordered accord- 
ingly. 

[NOTE. In Sarven v. Hall, Case No. 12,369, 
Woodruff, Circuit Judge, held that the Warner 
patent was an infringement upon the second 
claim of letters patent granted to James D. Sar- 
ven, June 9, 1857, and reissued August 11, 180S. 
In a subsequent proceeding between the parties, 
the same judge issued an injunction, restraining 
the defendants from manufacturing the wheels, 
although a change had been made in the con- 
struction, which it was claimed avoided the for- 
mer decree, and the patent itself. Case No. 12,- 
370.] 



Case K*o. 5,938. 

HALL V. KIMBARK et al. 

[6 Chi. Leg. News (1874) 306.] 

Circuit Court, B. D. Missouri. 

Sale — Offer by Circolar— Acceptance. 

[Sending a circular naming "present price" of 
an article is an offer to sell at that price, and 
an order based thereon, sent upon the receipt of 
the circular by one of the parties to whom it 
was addressed, if reasonable in amount, is an 
acceptance of the offer, and the contract is com- 
plete when the order is received.] 

On or about the 5th day of February, 1S73, 
Hall, Kimbark & Co., wholesale ix*on mer- 
chants of Chicago, caused to be published 
the following: 

"Our present price for blue seat springs i? 
as follows: On orders for 100 pairs and over, 
in one shipment: 

114x2x24 inch, 1 

I%x2x25 " i $1.00 per pair. 

11^x2x26 " \ 

"We continue tne warranty, and for every 
spring which may fail from fair ordinai-y 
usage, we will furnish a new one. All sales 
at the above price will be for cash on re- 
ceipt of invoice, or withm 15 days. Hall, 
[Seneca D.] Kimbark & Co. Chicago, Feb. 
5, 1873." 

—Of which, by direction of that firm, from 
3,000 to 5,000 copies were distributed to 
the hardware and iron trade in the Noiili- 
wesrt These price lists or circulars were so 
distributed by clerks of the firm, under its 
instruction to make such distribution general, 
and from lists prepared from books of the 
commercial agencies, or for the general pur- 
pose of issuing circulars by such clerks. 
They were mailed in an open envelope, to 
the address of the persons named in such 
lists. One copy in such course, came to the 
hand of George D. Hall, wholesale iron mer- 
chant of St. Louis. Upon its receipt, and on 
the 8th day of February, 1873, George D. 
Hall caused to be sent to Hall, Kimbark & 
Co., the following telegraphic order: 

"St Louis, Feb. 8, 1873. Mess. Hall, Kim- 
bark & Co. :— Ship me two thousand pairs one 
and a half, one thousand pairs one and three- 
eighths Jenk's seat springs at one dollar. 
Answer. Geo. D. Hall." 

This dispatch was received on the day of 
its date, and to the same the following re- 
ply was sent by mail on that day: 

"Chicago, Feb. 8, 1873. Geo. D. Hall, Esq., 
St. Louis, Mo.: Dear Sir:— We are in receipt 
of your telegraphic order for 3000 pairs of 
seat springs, which being for a speculative 
quantity, we have submitted it to the manu- 
facturers, who have an agency in your city, 
and may be affected by an overstock in your 
market If they consent we will ship them 
to you on following conditions: First That 
they are declared by you to be bought 
for your own legitimate sales. Second. That 
none of them shall be sold or delivered to- 
any manufacturer of seat springs, nor to any 
of their agents or representatives. Third. 
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That Tvben springs are advanced you will 
promptly follow; and that the springs you 
buy from us shall not be used to undersell 
us. Our opinion is that there is no specula- 
tion in seat springs at this price, for it will 
probably hold a year, and knowing this, you 
may prefer to buy in smaller quantities. Our 
motive in placing them at a dollar is of 
course, a selfish one, and we propose to man- 
age this affair so that the benefit shall fall in 
our own lap.. Our precautionary measure may 
be unnecessary for your case, but before our 
circulars were mailed, our neighbors com- 
menced a speculative run on us for springs, 
which we are obliged to check or defeat our 
o,wn object Yours respectfully, (Signed) 
Hall, Kimbark & Go." 

The letter last referred to elicited the fol- 
lowing reply by mail, which was received on 
the nth day of February, 1873: 

"St Louis, Feb. 10, 1873. Messrs. Hall, 
Kimbark & Co., Chicago. Gentlemen: Yours 
Sth duly received. In reply we beg to state 
that the order, 3000 pairs springs, is made in 
good faith, and for our own legitimate sales 
in regular business, and not for account 
profit, purchase, or interest of any other per- 
son or persons whatever. We beg further 
to state that any advance that may take 
place in springs, will be taken advantage of 
by us for our own profit Should springs ad- 
vance to-morrow, we will likewise advance. 
Your circular was a free and open offer, 
without any reservations such as you now 
name; immediately upon' receipt of which 
we entered the order; we have therefore a 
right to expect execution of same. The 
quantity ordered we do not think looks very 
much like anything suspicious, or like bad 
faith on our part; we are at least able to 
state that we made the order in the most per- 
fect good faith, and for our own legitimate 
wants, which exceed 3000 pairs per sis 
months. "We suppose your circular to have 
been sent to us in. perfect good faith; was it 
not? Very truly, Geo. D.-Hall. We freely 
agree not to hand over or sell any of your 
springs to any manf. of springs— this addi- 
tion to what we have written may be un- 
necessary. G. D. H." 

Prior to the receipt of the above letter and 
qn the 10th day of February, 1873, Hall, 
Kimbark & Co. mailed to George D. Hall 
the following, which was received by him on 
the following day: 

"Chicago, Feb. 10, 1873. Geo. D. Hall, 
Esq., St Louis, Mo. Dear Sir: We learn 
to-day that you have a contract with Messrs. 
P. & W., of this city, for 4,000 pr. seat 
springs, for this year's delivery, which is 
about double the quantity which you bought 
last year. Therefore we conclude that you 
will not expect us to ship the springs after 
you receive our letter of Saturday. We in- 
close telegram from the prest of Cleveland 
Spring Co., in reply to our dispatch, asking 
whether we should accept your order. Yours 
truly, Hall, Kimbark & Co." 

Telegram enclosed: "Cleveland, 0., Feb. 
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8, 1873. Hall, Kimbark & Co.: Telegram re- 
ceived. Would advise not to sell; think it 
speculation. ' E. H. Bourne." 

Other correspondence subsequently passed 
between the parties, but none of such char- 
acter as to vary or* modify the positions 
which they occupied on the 11th day of Feb- 
ruary, 1873. Subsequent to the issuing of 
the circular of iFebruary 5, 1873, the firm of 
Hall, Kimbark & Co. filled numbers of orders 
received in response thereto, selling in one 
week 32,000 pairs, and one which exceeded 
the amoimt mentioned in Hall's telegram. 
Hall, Kimbark & Co. could have filled his or- 
der if they had wished. The market price 
of seat springs at Chicago on and after Feb- 
ruary 14th, 1873, was about $1.45 per pair; 
prior to that date it remained at $1. The 
foregoing are the substantial facts of the 
above entitled case as they were shown up- 
on the trial. Testimony of several leading 
Chicago merchants, to the effect that the 
custom of merchants was to accept or de- 
cline orders based upon similar circulars for 
such reasons as might prompt themselves, 
was excluded by the court as irrelevant to 
the issue. 

TREAT, District Judge (charging jury). 
By the circular sent to plaintiff. Hall, Kim- 
bark & Co. offered to sell to the plaintiff the 
articles mentioned on the terms therein stat- 
ed. If in reply thereto the plaintiff ordered 
3,000 pairs of springs on the terms stated, 
and if Hall, Kimbark & Co. had that amount 
on hand at the receipt of the order, and said 
amount ordered was not unreasonable, con- 
sidering the trade in which said co-partner- 
ship was engaged, then said order of the 
plaintiff, when received, was notice that the 
offer by circular of Feb. 5th, 1873, had been 
accepted, and the contract was then com- 
plete. It was competent for the parties 
thereto afterwards to modify the terms, and 
if no such modification was made, then the 
plaintiff was entitled to receive the "3,000 
pairs at the price stated in the circular of 
Feb. oth, 1873. For a breach of the contract 
the measure of damages would be the differ- 
ence between the contract and the market 
price of the springs. By "market price" is 
meant that at which plaintiff could have 
bought the same at the time of the final re- 
fusal to deliver, or within a reasonable time 
thereafter, in the open market 

And upon which a verdict for the plaintiff 
of $1350 was rendered. Upon overruling ther 
motion for a new trial. Judge TREAT, with- 
out giving reasons, adhered to his former rul- 



Where the contract of parties has been ex- 
pressed in writing, courts do not suffer the 
terms of the instrument to be varied or mod- 
ified by parol or extrinsic evidence. This i& 
a familiar rule of law applicable in all courts, 
and needs no citation of authority to sup- 
port it Equally familiar and sustained is 
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the nfle that where. In a written contract or 
instrument, ambiguous or technical Tvorcls or 
phi'ases are used, resort may be had to oral 
proof to explain them— not to vary or change. 
They stand as used, but their meaning may 
be the subject of inquiry. And upon such in- 
quiry, the circumstances imder which the 
terms were used, the pm'pose to be reached by 
the use of them may be shown. Having these 
rules in mind, the first suggestion upon read- 
ing the circular of February 5, 1873, is, are 
the words "our present price," as therein 
used, ambiguous, or have they a defined and 
settled meaning? For example, B writes to 
A, "At what rate will you sell me wheat?" 
A, in reply, writes, "My present price is §1.00 
per bushel." In such case the language of A 
construed in reference to that of B is an offer 
to sell. On the other hand, B writes to A, 
"What are the rates at which wheat is sell- 
ing?" A, in reply writes, "Our present 
price is $1.00 per bushel." A's reply is sim- 
ply a quotation; he does not offer to sell, and 
it is not certain whether (x not B wishes to 
buy or sell. The term then has no absolute 
import, its meaning depends upon the circum- 
stances attending its use, and is therefore a 
subject of inquiry and explanation. 

When, as in this case, used without refer- 
ence to any former act or communication, 
when not addressed exclusively to one per- 
son, when issued in a public or general man- 
ner, when the instrument containing it falls 
into the plaintiff's hands as one of many, 
without immediate design on the part of the 
defendants, it was at least the duty of the 
com-t to submit to the jury the question of 
whether the circular constituted an offer on 
the part of Hall, Kimbark & Co. to sell to 
Geo. D. Hall. It is perhaps more reasonable 
to say that it having been shown to be a 
mere circular, the court should have instruct- 
ed the jm-y that as a circular according to 
universal mercantile custom and practice, it 
should not, in the absence of aiding circum- 
stances, be construed as an offer. To those 
accustomed to the ordinary newspaper ad- 
vertisements, to the current quotations or 
lists issued by houses at centres of trade, this 
circular would in gei:eral have but suggested 
an intent to state the condition of the market 
as "we are selling;" "we quote," "we note the 
rate," and as furnishing a basis for a direct 
negotiation to be opened and consummated 
if both parties should thereafter concur. HaU, 
in his letter of Feb. 10, in which he twice re- 
fers to it as "your circular," evidently under- 
stood its character; yet the court allowed the 
jury to consider none of the conditions; to 
weigh nothing; it said to the jury, the circu- 
lar was "an offer to sell:" tibie telegraphic 
dispatch was "an acceptance and order," and 
thereby closed all discussion. It also ignored 
the relations of the parties arising out of the 
letters of the 8th, 10th and 11th days of Feb- 
ruary, and the effect of the word "answer" 
in Hall's dispatch. 

The questions of the measm-e of damages, or 



the reasonableness of the order are minor, 
and it is not proposed to discuss them here. 
It is difiieult to see, however, why the meas- 
ui-e of damages was fixed as of February 
14th, and not as of an earlier date. The main 
question is not one of an acceptance by let- 
ter, but whether an offer was made by the 
circular, or if made, whether coupled with a 
reservation of right on the part of the send- 
ers to exercise theii* disci'etion in regard to 
filling any order which should be based upon 
it, and which discretion was given to them 
by virtue of long established usage— so far 
entering into and constituting an element of 
the circular, that the receiver was obliged to 
take notice of, and was bounden thereby. 
The custom of issuing similar circulars has 
arisen from the enterprise of merchants, and 
has foimd favor not only for its convenience, 
but also for its aid toward intelligent con- 
duct of business. The rules which it is here 
contended should be applied upon such circu- 
lars, derive reason from the natm-e of them, 
and are a necessity to their existence. It is 
for the interest of all that courts should ad- 
minister as usage has established them. 
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HALL et al. v. LITTLE et al. 

[2 Flip. 153; 18 Alb. Law 0. 151; 6 Reporter, 

577; 2 Tex. Law X 54; 24 Int. Rev. Kec. 

314, 374; 3 Cin. Law Bui. 598, 912.] i 

Circuit Court, D. Kentucky. April 13, 1878. 

Collision — ^The Vessel in Fault — Negligemoe 
— BuKTHEN OP Proofs— True Rule as to Neg- 
ligence—Collision IN Day Light — Presump- 
tion — Pilot — Accident Unavoidable — Wuat 
Negligence Plaintiffs must Snow. 

1. The result of the authorities, English and 
American, is that wlien a collision occurs be- 
tween a vessel in motion propelled by steam or 
sail, and a vessel or other thing at rest, the ves- 
sel in motion is prima facie in fault; that it 
can excuse itself only by showing the cause of 
the disaster, and that it must appear on such 
showing that the cause was not one of the or- 
dinary forces of nature, but something unexpect- 
ed, as a sudden storm, an unknown current or 
unexpected derangement of machinery, which 
could not have been anticipated or guarded 
against by the exercise of ordinary nautical 
skill. 

2. Neither in a civil nor criminal case does 
the burthen of proof ever shift. It remains on 
the party on whom it rested in the beginning. 

3. When the thing is shown to be under the 
management of the defendant or his servants, 
and the accident is such as in the ordinary 
course of things does not happen if those who 
have the management use proper care, it affords 
reasonable evidence, in the absence of explana- 
tion by the defendants, that the accident arose 
from want of care. 

4. When the collision occurs in broad day light 
the legal presumption is that the accident was 
occasioned by the fault of the vessel in motion, 

5. The proof as to how the pilot turned his 
wheel, and that his management was proper 
under the circumstances, by himself and others 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 6 Reporter, 
577, contains a condensed report.] 
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—and that proper nautical sldll was used, is a 
very different thing from showing that he was 
skillful, and in the emergency did, in his opinion, 
exercise his best skill and judgment. The fact 
that the pilot did what his best judgment dic- 
tated may prove his want of judgment, but not 
that the act was unavoidable. 

6. To entitle plaintiffs to recover it is not in- 
cumbent on them to show the specific act of 
negligence committed by defendants. It is su- 
perfluous to inquire wherein the steamboat was 
not managed with proper .nautical skill when the 
collision was caused by a vessel having the pow- 
er to move or stop at pleasure in a channel of 
sufficient breadth, without any superior force 
compelling her to the place of collision. It is 
not necessary for the plaintiff to trace specifical- 
ly in what the negligence consists, and if the 
accident arose from some inevitable fatality, it 
is for the defendant to show it. 

[This was a suit in admiralty by Hall & Ed- 
dy against William Little and others to re- 
cover for the breaking and loss of a raft of 
logs in the Ohio river, attached to the Ken- 
tucky shore, opposite Louisville, with which 
the steamboat Brilliant, owned by the de- 
fendants, collided.] 

John Mason Brown, Isaac Caldwell, and G. 
C. Wharton, for plaintiffs. 
BIjur & Davie, for defendants. 

BALLARJ), District Judge. This cause 
was tried by the court without a jury, in 
virtue of a written agreement of the parties. 
On the Xst of August, 1875, the steamboat 
Brilliant, owned by the defendants, landed a 
heavy tow on the south side of the "Tow- 
head" or island in front of Louisville, and 
about three hundred or three hunted and 
fifty feet below its head or upper end. The 
tow consisted of two rafts which were 
lashed together, and two barges. One of 
the rafts— that is, the one which lay out in 
the stream— was composed of five strings 
of logs, and the other of sis strings, and in 
front of the rafts, constituting a part of the 
tow were two barges loaded with coal and 
bricks. The tow was more than three hun- 
dred feet long, and was very heavy. It 
was, however, landed without difficulty and 
with safety, though the river was rising 
rapidly and there was a strong current run- 
ning diagonally from the point or head of 
the "Towhead" to the Kentucky shore. The 
channel between the "Towhead" and the 
Kentucky shore is not much used by steam- 
boats, but is extensively used as a safe de- 
posit for flat-boats and rafts, which lie along 
and are attached to either shore. At the 
time the Brilliant landed her tow, as above 
mentioned, the plaintiffs had a large raft 
lying attached to the Kentucky shore, very 
nearly opposite to— perhaps a little below — 
the tow, and there were lying along the same 
shore below the raft of the plaintiffs many 
other rafts. There were also lying along the 
shore of the "Towhead" below the tow many 
rafts, the first of which was distant fi'om the 
tow three hundred and six feet 

After the Brilliant bad landed her tow in 
safety, and had notified the owners thereof. 



said owners, apprehending danger to their 
logs from the rising river, employed the Bril- 
liant to remove a portion of the tow, that 
is, the outer raft or five strings of logs, tc 
their mill, situated on the Kentucky shore 
about a mile below. The precise time when 
the Brilliant undertook to perform this task 
does not very satisfactorily appear; but, ^v- 
ing due weight to the conjectures of wit- 
nesses, and to all that transpired, I think it 
fair to assume that about one hour elapsed 
between the first landing of the Brilliant witli 
its tow and this attempt. 

In the performance of its undertaking the 
steamboat seems to have been utterly power- 
less. It seems to have been entirely at the 
mercy of the current The pilot was unable 
to steer it Though the raft lying below wa& 
plainly visible he coul4 not or did not so steer 
his boat as to avoid it He allowed his boat 
and tow to drift or be forced by the current 
against this raft The consequence was that 
the boat, which was attached to the uppei* 
end of its tow, was driven across the channel 
and it and its tow coming in contact with the 
plaintiff's raft broke therefrom a large num- 
ber of logs, inany of which were never re- 
covered. The value of the logs whoUy lost 
amounts to §1,800. 

The pilot of the Brilliant was possessed of 
competent skill, and the boat was, at the 
'time of the accident, in all respects properly 
manned. The pilot testifies that he used hi& 
best ^iU to avoid the obstruction below, and 
to get his boat and tow into the current, but 
he failed. He had but a short lime before 
so steered his boat in the same current as 
to manage and safely land a large and heavy 
tow, and he did not doubt his ability, with 
the same boat, to manage less than half the 
original tow in bulk and much less than the 
half in weight There is no direct evidence 
as to the quantity of steam the boat was car- 
rying. The engineer was not called to testi- 
fy. He has not been for some time connected 
with the boat. He has gone South, and it 
seems his testimony could not have been pro- 
cured without much difficulty, if at all. The 
pilot, however, testifies that the engineer 
was subject to his orders— that his duty was 
not to reduce the steam without his order, to 
by given by the ringing of a bell; that he 
gave no such order, and that when the boat 
moved off, it "felt and moved" as if it were 
supplied with sufficient steam. How the pilot 
steered his boat; what precise manoeuver he 
made does not satisfactorily appear. All that 
appears is that he steered his boat in that 
way which he thought was best calculated 
to bring his tow into the stream and avoid 
the obstruction below. 

The plaintiffs claim that they have sus- 
tained loss through the negligence of the de- 
fendants. Their action is grounded on neg- 
ligence, and in my opinion, the burden is 
on. them to establish the negligence. But 
having shown the circumstances under which 
the injury was sustained; having shown that 
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their logs were lying at tlie shore; that the 
defendants' boat, in daylight, unaffected by 
any wind, ran into or came in contact with 
them, and inflicted the injury complained of, 
I thinlc the plaintiffs hare established a pri- 
ma facie case of negUgence, which is not 
affected by any testimony or explanation of- 
fered by the defendants. I do not say the 
plaintiffs, having shown certain facts, that 
the burden of proof which was on them in 
the beginning has shifted to the defendants, 
I have heretofore repeatedly said that, in my 
opinion, the burden of proof never shifts in 
either a civil or a criminal case, and that it 
remains on the party on whom it rests in the 
' beginning. What I do say, however, is that 
the plaintiffs, having shown the circumstan- 
ces under which the injury complained of 
was inflicted, I should conclude they have 
established a prima facie case of negligence 
which entitled them to judgment unless I 
shall conclude that the facts, proven by the 
defendants, established that the accident 
arose from a cause other than the want of 
care. 

The true rule is, I think, to bG found in the 
case of Scott v. Liondon & St. K. Docks Co., 
3 Hurl. & C. 596, It is there said that "when 
the thing is shown to be under the manage- 
ment of the defendant or his servants, and 
the accident is such as in the ordinary course 
of things does not happen if those who have 
the management use proper care, it affords 
reasonable evidence, in the absence of expla- 
nation by the defendants, that the accident 
arose from want of care." 

To the same effect are many other cases. 
In Bowas v. Pioneer Tow-Line Co, [Case No. 
1,713], the court says, "The collision occurred 
in broad daylight. * * * The legal pre- 
sumption * * * is that the accident was 
occasioned by the fault of the vessel in mo- 
tion," etc. In the case of The Scioto [Id, 12,- 
508], Judge Ware says: "It may be assumed 
as a general rule that when a collision takes 
place between a vessel under sail and a ves- 
sel not under sail, the prima facie presump- 
tion is, that the fault is imputable to the ves- 
sel in motion." See Strout v. Foster, 1 How. 
[42 U. S.] 89. 

It is unnecessary to further illustrate this 
doctrine. Defendants' counsel admits its cor- 
rectness; but they claim that they have met 
the plaintiffs' prima facie case. They claim 
they have shown that their boat was properly 
equipped and manned; that it was supplied 
with sufficient power or steam; that it was 
properly navigated; that there was a strong 
current running from the place where it lay 
to the place where plaintiffs' raft was lying, 
and that there was an eddy formed at tue 
bow of their tow, the tendency of whose cur- 
rent was to force the head of the tow towards 
the island and the obstruction below. 

I cannot admit that the plaintiffs have 
shown to my satisfaction all which they 
claim to have shown. It is not shown to my 
satisfaction that the boat was properly navi- 



gated, and it is very far from being shown 
that it was supplied with suSicient steam. 
It is one thing to prove by the pilot what he 
did, how he turned or managed his wheel, 
and by him and others that such manage- 
ment was proper under the circumstances,, 
such as was demanded by the exercise of 
proper nautical skill, and quite a different 
thing to show that the pilot is skillful, and 
that in the emergency he did, in his opinion, 
exercise his best skill and judgment. To 
adopt the language of Judge Grier in the 
case of The Louisiana, 3 Wall- [70 U. S.] 174: 
"The fact that the pilot did what his best 
judgment dictated may prove his want of 
judgment, but not that the accident was un- 
avoidable," It may prove that however skill- 
ful he was ordinarily he was on this occa- 
sion wanting in skill. 

In respect to the boat being smpplied with 
sufficient steam, it has been seen the defend- 
ants offered no direct testimony. The en- 
gineer to whom only the fact was known was 
not called. The pilot is the only witness pro- 
duced by defendants who speaks to the fact 
He, however, does not speak to the fact it- 
self. He could not speak to it because it was 
not within his knowledge. He speaks only 
of other facts, on whose existence he bases 
his 'argument and conclusion that there 
was sufficient steam. On the other hand, 
Hall and other witnesses produced by the 
plaintiffs, testify to facts on which they base 
thejf argument and conclusion that there was 
not sufficient steam. They testify that the 
steamer did not have sufficient steam. They 
do not mean to be understood as saying that 
they examined the steam gauge. They mean 
only that from what they saw, the landing 
in safety by the steamer, a short time before, 
of a tow much heavier than that which it un- 
der took to move; the utter inability and 
failure of the boat to control the lighter tow; 
the drifting of the boat and tow with the 
current, they concluded that the steamer was 
powerless. In my opinion, the facts proven 
by these witnesses, which facts are confirm- 
ed by all the witnesses who have been be- 
fore me, are quite as significant as those tes- 
tified to by defendants' pilot, and, in my 
judgment, the conclusion deduced from them 
by the witnesses is much more fully justified 
that the conclusion of the pilot Upon pre- 
cisely similar testimony the supreme court in 
the case of Culbertson v. Shaw, 18 How. [59 
U. S.] 586, assume the steamer Southern 
Belle was not supplied with sufficient steam. 

It follows as a necessary deduction from 
the rules of law hereinbefore stated, that to 
entitle the plaintiffs to recover it is not in- 
cumbent on them to show the specific act 
of negligence committed by the defendants. 
It is, however, not necessary that such a 
conclusion should be left to be inferred; it 
is distinctly and directly declared by the 
supreme court in the case of The Granite 
State, 3 Wall. [70 II. S.] 314, and by the court 
of exchequer in England, in the case of Skin- 
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ner v. London, B, & S. C/Ry. Co., 5 Bxcli. 
786. In the first case the court say, "Under 
such circumstances we are not called upon to 
inquire wherein the steamboat was not man- 
aged with proper nautical skill. * * * 
Such inquiry is superfluous when the colli- 
sion was caused by a vessel having the power 
to move or stop at pleasure in a channel of 
sufficient breadth, without any superior force 
compelling her to the place of collision." In 
the latter case the court say, "it is not neces- 
sary for the plaintiffs to trace specifically 
In what the negligence consists, and if the ac- 
<ddent arose from some inevitable fatality. 
It is for the defendants to show it" But 
were it incumbent on the plaintiffs to trace 
the specific act of negligence which caused 
the collision, I should be inclined to say 
they have sufficiently done so. I should be 
Inclined to say they have established, by the 
weight of evidence, that the collision arose 
from the fact that the steamer was not at 
the time supplied with sufficient power or 
steam. In no other way than on this as- 
sumption can I understand why the steamer 
did not yield to the skiU of the pilot, if, in- 
deed, he used his usual skill. In no other 
way can I account for the boat drifting as 
helplessly as the raft itself woidd have drift- 
ed" withttut her. 

But the* defendants contend that their boat 
did not drift. They insist that it was driven 
"by the cross current, which was due to the 
great height of water, against the plaintiffs' 
. raft, in spite of th^ fact that it had suffi- 
cient steam and was skillfully navigated. 
They insist that, as it was not shown affirma- 
tively that their boat was either unskillfuUy 
navigated or insufficiei\tly supplied with 
steam, and it was shown that it was obliged 
to encounter a strong cross current, the court 
must ascribe the catastrophe wholly to the 
irresistible action of the current, and cannot 
impute to the boat any want of care. 

The fallacy of this contention lies in the 
fact that the current, though violent, was 
not unusual. It was the usual current inci- 
•dent to the state of water. It was the same 
<;urrent on which the defendants had first 
landed their heavy tow, and which they had 
thus demonstrated might be guarded against 
Ijy the exercise of proper skill. Boats which 
navigate the Ohio river, in either high or 
low water, must be held to a Imowledge of the 
currents incident to the state of water, and 
they must be held responsible if they allow 
themselves to be driven by such currents to 
the infliction of injury to the property of 
-others. 

The books are full of cases which establish 
•the correctness of this position. The Mar- 
garet, 94 U. S. 494; The Louisiana, 3 Wall. 
[70 XJ. S.] 173; The Granite State, Id. 310; 
"Ure V. Coffiman, 19 How. [60 U. S.] 56; Rogers 
V. Steamer St. Charles, Id., 108; New York 
Jb V. S. S. Co. V. Calderwood, Id. 241; The 
•Clarita, 23 Wall. [90 U. S.] 13; The Sea Gull, 
Jd. 165; The Great Republic, Id, 29; Culbert- 



son V. Shaw, 18 How. [59 U. S.] 584; Niles 
Works V. Page, 24 How. [65 U. S.] 228; 

[Union Steamship Co. v. N. T. & Va. Steam- 
ship Co.] Id. 313. 

Notwithstanding this array of authorities to 
which many more, both- English and Ameri- 
can might be added, the counsel of defend- 
ants rely with apparent confidence on the 
case of The Farragut, 10 WaU. [77 U. S.] 334. 
The facts of this case are not stated either 
by the reporter or the court. The respective 
allegations of the libel and answer only are 
■given. By the libel it was sought to recov-ir 
of the Farragut for the benefit of the Buck- 
eye Mutual Insurance Company the loss which 
its assured had incurred by the alleged care- 
less navigation of the Farragut in towing the 
canal boat Ajax through the railroad bridge 
which spans the Illinois river at Meredosia. 
The answer denied the negligence and set 
out what occasioned the loss. 

Both the circuit and district courts found 
that the defense was sustained by the evi- 
dence. The proctor of the libellants in his 
argument imputed to the boat only one act 
of negligence, to wit? its failure to have a 
proper lookout The court throughout near- 
ly the whole of its opinion confines itself to 
the consideration of the libellants* proposition, 
- and, in the last paragraph, which consists of 
four lines only, it says "it is also evident 
that the Joss was occasioned by the violence 
of the crosscurrent, which was due to the 
great height of water prevailing at the time, 
and was therefore the result of one of the 
ordinary dangers of navigation." 

It is quite evident the court considered 
that as the insurance company had insured 
the Ajax against the "dangers of the river," 
and the Farragut had, by its contract, exempt- 
ed itself from responsibility for loss arising 
from the usual dangers and hazards of river 
navigation, the loss should be borne by the in- 
surance company which undertook to pay 
such loss, and not by the Farragut which had 
attempted by contract to exempt itself from 
loss occasioned by one of the ordinary dan- 
gers of the river. 

The court does not discuss, and I do not 
think it even considered, how far it is the 
duty of stearaei^s navigating our rivers to 
guard against the ordinary effect of known 
currents. I take it to be the result of all 
the authorities, English and American, that 
when a collision occurs between a vessel in 
motion propelled by sail or steam, and a ves- 
sel or other thing at rest the vessel in mo- 
tion is prima facie in fault; that It can 
excuse itself only by showing the cause of 
the disaster; and that it must appear on such 
showing that the cause was not one of the 
ordinary forces of nature, but something un- 
expected; such as a sudden storm, an un- 
known current, or an unexpected derange- 
ment of machinery, which could not have 
been anticipated or guarded against by the 
exercise of ordinary nautical skill.. 

Here, as we have seen, the plaintiff's raft 
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was at rest; the defendants boat was in 
motion propelled by steam. There was no 
storm, no sudden wind, no derangement of 
machinery, no unknown current, in short, 
notliing to excuse the disaster. The irresist- 
ible conclusion is that the steamboat should 
be condemned as in fault, even if the evi- 
dence touching the specific act of neglect- 
its failure to have sufficient steam— were less 
satisfactory. The plaintiffs may have judg- 
ment for $1,800 damages and their costs, 
and the attachment granted by the state court 
before the cause was removed into this court 
must be sustained. 
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Case No. 5,940. 

HALL V. NASHVILLE & O. R. CO. 

[3 Am. Law T. Rep. U. S. Ots. 79.] 

Circuit Court, E. J): Tennessee. April, 1870. 

Insdbance— CoMMOs Cakbier— To WHAT Extent 
Insurance Companies are Subrogated to 
Bights of the Insored — Negligence— Deliv- 
ert. 

1. Delivery is completed when there is noth- 
ing left to be done to finish the transportation. 

2. Common carriers and insurance companies 
are alike insurers, and the former may be held 
responsible to the latter for loss occasioned by 
negligence. 

3. Both the carrier and the insurance com- 
pany are responsible to the owner or consignee, 
and, in case of loss, the owner or consignee 
may elect against which he will proceed. 

4. If he recover of the insurance company, 
and the company seeks to indemnify itself by 
proceeding against the carrier, it must show 
negligence in order to recover. 

This was an action brought by the plain- 
tiffs to recover the value of forty-one bales 
of cotton, part of two hundred and fifty-five 
bales shipped from Macon, Georgia, destined 
for Louisville, Ky. The cotton was the 
property of Rogers, Garrett & Co., and ship- 
ped by them from Macon to care of the agent 
of the Louisville and Nashville Railroad at 
Nashville, and ultimately consigned to Hall 
& Long, factors at Louisville, Ky. The 
Macon and Western Railroad executed their 
receipts for the cotton, and recited that the 
cotton was marked "R. G. & Co., and ship- 
ped care of agent Louisville and Nashville 
Railroad Company, Nashville, Tennessee. 
Messrs. Rogers, Garrett & Co. notified Hall 
& Long of the consignment of the cotton to 
them, and instructed them to insure, which 
they did. The policy was an open one, ef- 
fected by Hall & Long with the Kentucky 
Marine and Fire Insurance Company of 
Louisville, Ky. It did not appear from the 
proof in whose name the policy was taken, 
but it did appear that Hall & Long received 
the insurance upon the lost cotton from the 
insurance company and paid it over to Rog- 
ei-s, Garrett «& Co., the owners. The two hun- 
dred and fourteen bales not destroyed passed 



through Hall & Long's house. It further ap- 
peared from proof that Rogers, Garrett & 
Co., in their letter notifying Hall & Long of 
the consignment of the cotton to them, in- 
structed them to sell at fifty-five cents or to- 
ship to New York, and to insure the cotton 
from place of shipment to destination. No- 
bill of lading was given, or none was in 
proof, and no receipt other than the one 
above described. A pencil memorandum of 
the manifest was in proof, which Showed 
marks "R. G. & Co., to Ag't of L. & N. R. R. 
Co., Nashville," number of cars, &c. Th2 
cotton was shipped from Macon in October, 
1865, was delivered to the Western and At- 
lantic Railroad, at Atlanta, Ga. The cotton 
reached Chattanooga on the night of the 24th 
of October, and was run in open fiat cars 
into the Western and Atlantic Railroad yard. 
On the morning of the 25th, at about 9 
o'clock it was run out on the Y by an engine 
of the Western and Atlantic Railroad. The 
Y was built and owned by the Nashville 
and Chattanooga Railroad, and was the place 
where freights were delivered by both roads. 
It was the custom, after cars were run on 
the Y, for the road receiving the goods to 
take tbe cars with their engine to the trans- 
fer platform, where the goods, in the pres- 
ence of transfer clerks, were checked and 
transferred to their cars. About three hom-s 
after the cotton was run on the Y by the 
Western and Atlantic Railroad engine, a 
train of cars of the Nashville and Chattanoo- 
ga Railroad ran by the cotton while the en- 
gine, with open stack and throttle, was ex- 
hausting and working heavily. Proof was 
that it was customary for engines, in lan- 
ning by cotton oij open cars, to shut off 
steam, as it was hazardous to run by with 
steam on and with open stacked engmes 
About fifteen minutes after the Nashvilla 
and Chattanooga Railroad train passed, the 
cotton was found to be on fire, burning rapid- 
ly. The hands of the Nashville and Chatta- 
nooga Railroad separated the cars and ex- 
tinguished the fire, but not until the greater 
part of for^-one bales was destroyed. The 
injured cotton was taken possession of by 
the agent of the Nashville and Chattanooga 
Railroad, and sold by him. The freight on 
the burnt cotton was paid by the Nashville 
and Chattanooga Railroad. These are sub- 
stantially the facts of the case. 

The declaration contained three counts. 
The first and second counts alleged a de- 
livery to the Nashville and Chattanooga 
Railroad, and failure to transport safely to 
Nashville. The third count alleged that the 
Nashville and Chattanooga Railroad, while 
the cotton on open cars was standing on the 
Y, carelessly ran a heavy train of cars near 
by, and set fire to the cotton with sparks 
from their engine, through which gross negli- 
gence the cotton was destroyed. 

TRIGG, District Judge (charging jury). 
This is an action which it is very important 
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you should decide correctly. It is an im- 
portant case— important to the defendant as 
measuring the liability which the law im- 
poses upon railroads as common carriers, 
and important to the public as fixing their 
rights as shippers. The law imposes upon 
railroads as common carriers great responsi- 
bilities. They have great privileges, as you 
well know, and in consideration of such privi- 
leges the law holds them to a strict account 
for all property delivered to their care. They 
are excused from accounting for the proper- 
ty injured or destroyed by the act of God, or 
by public enemies; but the law does not 
excuse them from liability for any other 
cause. "While .transporting goods they may 
be overcome by a superior force of robbers 
or plunderers, and the goods be taken from 
them, but that will not excuse them. It 
may seem hard to you that they should be 
held to such strict accountability, but that is 
law. 

In this case the plaintiff claims a recov- 
ery from the defendant upon two grounds. 
In the first and second counts of the decla- 
ration it is alleged that the cotton which was 
destroyed was delivered to the defendant, 
and was then destroyed by the carelessness 
and negligence of the defendant And, sec- 
ond, that it was delivered, but was not safely 
transported to Nashville, as the defendant 
was bound to do. Now, in both counts, a de- 
livery of the ^oods is alleged to have been 
made to the defendant, and you must there- 
fore be satisfied from the proof that such de- 
livery was made, or else you can not hold 
it responsible. It, is for you, gentlemen of 
the jury, to determine what these facts are 
that tend to show a delivery; but what it 
takes to constitute a delivery is a question 
of law which the court must determine. In 
order to constitute a delivery in this case, it 
must appear that the Western and Atlantic 
Railroad did everything that was necessary 
on its part to complete the transportation of 
the cotton in question. What these two 
roads considered a delivery of freights from 
one to the other, you may determine in two 
ways. To make a delivery upon the Y, you 
must be satisfied that there was a special 
contract or agreement to that effect No at- 
tempt has been made here by the plaintiffs 
to prove any such contract and you there- 
fore cannot conclude that there was any such 
agreement to that effect. But you may find, 
if the facts warrant it that an agreement, 
founded upon custom and usage, existed, by 
which the delivery of goods upon the Y was 
treated by both roads as a delivery. You 
may infer this from circumstances. If it ap- 
pears to you that the Y, upon which the cars 
were run, was owned and constructed by the 
N. & O. R. R. for their convenience, and for 
the convenience of the other roads, and that 
it was the custom of the two roads," when 
freight was to be delivered by one to the 
other, to place the cars containing it on this 
Y; this would be a circumstance to show | 
llFED.OAS — 16 



that there was an understanding that a de- 
livery there was a delivery into the posses- 
sion and control of the road which was to 
receive it. It may often happen that some 
such a place for running cars is agreed upon 
by connecting roads for the convenience of 
all parties; for it frequently occurs that 
when the one is ready to deliver, the other 
may not be ready to receive, and vice versa. 
Now, under such circumstances it may, and 
perhaps'often does happen, that common car- 
riers agree upon some place where cars shall 
be delivered, until it is convenient for them 
to unload them. If it shall appear from the 
proof that when cars were thus left in the 
Y, it was the custom for the road receiving 
them to run those cars with their own engine 
to their transfer platform, and there with 
their own hands and clerks, to unload the 
cars and check and transfer the goods, that 
would be a strong circumstance tending to 
show that the placing of the cars on the Y 
was by usage and custom considered a de- 
livery, and an agreement to that effect might 
be inferred. If it shall appear to you, gen- 
tlemen, that when the road to deliver goods 
was in the habit of running cars down on 
the Y, and that when they were left there 
that the delivering road did nothing more in 
the way of moving the cars, or handling the 
freights, that would be a circumstance from 
which not only to infer an agreement, but 
also tending to show that a delivery on. the 
Y was considered a complete delivery. The 
unlocking of cars and counting of packages 
were minor things. They were observed to 
protect the company receiving freights, from 
loss, etc. It did not effect the delivery, for 
of course no goods were delivered except 
such as were contained in the cars. It could 
hardly be said that, because some parcels 
were missing, there was no delivery at all. 
The delivery was good only as to the goods 
actually in the car. The delivery was" com- 
plete when there was nothing left to do to 
finish the transportation. The unlocking of 
cars and checking on the books were minor 
acts which did not effect the delivery. Now, 
if there was a delivery, and the cotton was 
destroyed while it was in the defendant's 
possession, the plaintiffs are entitled to re- 
cover on the first and second counts, unless 
the defendants show it was destroyed by the 
act of God, or the public enemy— which is not 
claimed. If you are satisfied, gentlemen of 
the jury, that there was no delivery, but that 
while the cotton was standing on the Y the 
defendant run its cars and engines by it in 
such a careless manner that the cotton was 
set on fire and destroyed, then the plaintiffs 
would be entitled to recover. But before you 
can find for the plaintiffs you must be sat- 
isfied that the defendant was guilty of negli- 
gence in running its engine by the cotton, 
and again, that the cotton took fire and was 
destroyed from the sparks which fiew from 
the defendant's fengine. If it took fire the 
day before, or at any time, from the-, care- 
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lessness of the "Western and Atlantic Rail- 
road, either from its engine, or because it 
run the cotton out on the Y, and concealed 
it by ears, and failed to give the defendant 
notice that the cotton was there, so it might 
be on its guard, then, of course, you could 
not find for the plaintiffs. 

As to the legal questions raised by the 
counsel for the defendant upon the right of 
the plaintiffs to maintain this action, I have 
had, I confess, serious doubts. I have given 
the subject, however, all the care and inves- 
tigation I could, and will give the conclu- 
sions to which I have arrived. It is a well 
settled principle of law that a consignee of 
goods is prima facie the owner, and can 
maintain an action for any damage done to 
them while in his possession, or while in 
transit. He is by law considered the owner 
of the goods, and could protect them. He 
could, even if not the owner, sue for dam- 
age done to the property while in possession 
or in transit, but the recovery would be for 
his benefit only to the extent of his interest 
If the recovery exceeded his interest, he 
would hold the balance in trust for the 
owner of the goods. But the consignee is not 
the only one who could sue. The owner of 
the goods has a right of action for damages 
done to his goods while in transit. He can 
maintain an action therefor as well as the 
consignee. It is also well settled in law, that 
an insurance company is subrogated to the 
rights of the insured. But the insurance com- 
pany when so subrogated can not always re- 
cover where the insured might recover. For 
example: common carriers are carriers and 
insurers both. They are insurers against 
every loss but such as result from the act 
of God or the public enemies. They are re- 
sponsible for every loss resulting from their 
own negligence. They are in law, liable to 
shippers for losses resulting from every cause 
save the acts of God or public enemies, 
whether such loss result from their negli- 
gence or not. But X do not think an insur- 
ance company, in such a case as this, can 
recover from a common carrier for any 
losses, except those resulting from the negli- 
gence of the carrier. That is, a plaintiff— a 
consignor or consignee— who sues for the use 
of an insurance company, cannot recover 
from a common carrier unless the damage 
complained of resulted from the negligence 
of the carrier. They are both insurers. If 
the insurance company could be subrogated 
to all the rights of the owner, and recover of 
the carrier for all losses, whether arising 
from negligence or otherwise, then the former 
would really be no insurer at all, or rather 
would incur no risk as such, except the mere 
insolvency of the carrier. Por it would only 
have to pay the losses to the assured, if called 
upon, and then at once recover them back 
from the carrier. What does the insurance 
company insure against, if It has such rem- 
edies? The carrier should be responsible to 
insurers for losses resulting from negligence, 
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for that is something against which It can 
guard; but for other losses not arising from 
negligence, one insui'er cannot recover of an- 
other. Such a proposition, in my judgment, 
is not in accordance with the principles of 
common justice, and ought not to be recog- 
nized. The carrier and the insurance com- 
pany are both insurers for the safe delivery 
of the goodi^, and in the event of their loss 
or destruction, without any fault or negli- 
gence on the part of the carrier, I cannot see 
upon what fair principle of right it is that 
the carrier shall be the only sufferer. Both 
the carrier and the insurance company are 
paid for the risk which they take, and, in 
case of loss, the party assured may look to 
either for indemnity. If the carrier exercise 
proper care and diligence in respect to the 
goods in his charge, and the same should, 
without any fault or negligence on the part 
of the carrier, be injured or destroyed, why 
should the carrier be regarded in any light 
different from the insurance company. The 
carrier has done no wrong, and the injury 
to the property results from circumstances 
over which he had no control and could not 
have provided against The carrier, in such 
case, is as innocent of wrong as the insur- 
ance company, and in equity and good con- 
science they should both stand upon an equal 
footing. In case of loss under such circum- 
stances both would be liable to the owner 
for indemnity, the carrier upon his under- 
taking as such, and the insurer upon his spe- 
cial contract for indemnity. The owner of 
the goods lost may make his election, and 
assert his right to indemnity against either. 
And after the election is made, and the in- 
surance company pays up the losses, I am 
at a loss to perceive upon what principle of 
equity It is that the insurance company can 
claim to be reimbursed by the carrier, who is 
as blameless in respect to the injury as the 
Insurance company. They are both paid for 
the risk they take, and where the one is not 
more at fault than the other, I cannot see 
how, in equity, the carrier should be required 
to reimburse the insurer any more than the 
insurer should be required to reimburse the 
carrier. 

If, therefore, the jury is satisfied from the 
evidence that the cotton in dispute was 
burned by the carelessness and negligence of 
the defendant they should find for the plain- 
tiffs; but If they shall be satisfied that the 
loss was occasioned, not by any negligence 
on the part of the defendant or its agents, 
they must return their verdict in favor of 
the defendant. The plaintiffs in this case 
can maintain this action for the use of the 
insurance company, to the extent of their in- 
terest aiid to that extent can recover of the 
defendant, if this loss was the result of neg- 
ligence on the part of the defendant, but they 
can recover no more. It does not appear 
what the extent of that interest is. There 
is nothing in the proof from which you can 
determine this fact, and I am therefore com- 
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pelled to decide that the plaintiffs, "tiiiaer the 
circumstances, and npon the proof, cannot 
maintain this action, and you must there- 
fore find for the defendant 

The plaintijffs, before the jury returned their 
verdict, in view of the charge of the court and 
the facts developed by the trial, took a non- 
suit. 
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Case "No. 5,941. 

HALL V. The PAQUET BOT DB CAYENNE. 

[27 Leg. Int. (1870) 364; i 7 Phila. 550.] 

Circuit Court, D. Delaware. 

Saltage— Compensation — ^Debemct. 

[1. The old rule or usage giving to salvors one- 
half the value of the property saved in cases of 
derelict is no longer in force; and the amount 
!s to be determined, in the sound discretion of 
the court, upon the same considerations as in 
other cases, except that tiie fact of the proper- 
ty being derelict makes out a prima facie case 
of estreme danger of total loss, and thus en- 
hances the reward.] 

[2. Where a schooner, without spedal risk or 
danger, or' unusual espenditare of skill, picked 
«p and towed .in a derelict bark found near the 
mouth of Delaware Bay and drifting toward 
the shoals with the tide, but under a, reasonable 
probability of being again carried to sea, before 
she struck, by the adverse tide, where she would 
in all probability have been saved by some of 
the numerous passing vessels, an allowance of 
§1,500 salvage on a valuation of $9,570.90, after 
payment of all costs and expenses, is a reason- 
able amount, and the award of one-half the val- 
uation by the district court was excessive.] 

Appeal from the district court of the TJnlt- 
.ed States for the district of Delaware. 

[In admiralty. Libel by Hall and others, 
being the owner, master, and crew of the 
schooner Joseph P. Comegys, against the der- 
elict barque Paquet Bot de Cayenne, Bor- 
deaux, to recover salvage. The district court 
jallowed the salvors one-half the value of the 
derelict, and the claimants and underwriters 
iippealed therefrom. Modified.] 

T. F. Bayard and James Gray, for salvors. 
Henry Flanders, for owners and imderwrlt- 
.ers. 

STRONG, Circuit Justice. That the libel- 
lants are entitied to salvage is plain, and in- 
•deed it is not controverted. The only ques- 
tion for my consideration, is what sum should 
be awarded, and this I must determine with- 
out »the aid of any fixed rule, and in view 
.of the circumstances of the case. It is doubt- 
less true that salvage service Is considered 
by courts of admiralty as eminently merito- 

i [Reprinted from 27 Leg. Int. 364, by permis- 
.sion.]. 



Pious. In determining to what reward a sal- 
vor Is entitied, he Is never treated as a mere 
creditor for work and labor done. From a 
regard for public policy, and to encourage 
•brave and humane efforts to save property 
at hazard on the seas, the long-settied prac- 
tice has been to make allowances for salvage 
services much beyond the Intrinsic value of 
the services themselves. Other things are 
considered, and enter into the estimate of the 
fittmg allowance. Thus the value of the 
property saved; the degree of danger for 
(from) which it has been rescued; the haz- 
ard to the lives or property of the salvors in- 
curred In theur efforts to save; reasonable 
apprehensions of danger to life or property; 
the skill and labor put forth, and the dura- 
tion of the service, are all proper subjects 
to be weighed in fixing the amount which 
should be decreed. In view of all these 
things, and with regard to the circumstances 
of each case, a soimd discretion is to be ex- 
ercised, and care taken that- while the allow- 
ance made shall be liberal, it shall also be 
reasonable; that while the salvors shall be 
compensated for their labor, and encouraged 
by reward for their heroism and humanity, 
they shall not be allowed to profit inordinate- 
ly from the misfortunes of others. Such an 
adjustment is to be sought for in all cases. 
It was undoubtedly, at one time, if not a 
rule, at least an usage, to give to salvors one- 
half the value of the property saved, when 
that property was derelict, or had been aban- 
doned; and many cases have been decided 
on that principle. But I regard it as settied 
now, both in this country and In England, 
that the extent of the reward is to be meas- 
ured In derfillct cases as in all others. I will 
not go over the eases. It is sufficient to re- 
fer to The Florence, 20 Eng. Law & Eq. 607, 
and Post v. Jones, 19 How. [60 U. S.] 150, In 
the former of these cases, Dr. Lushlngton 
said "that the reward In derelict cases should 
be governed by the same principles as other 
salvage cases,--namely, danger to property, 
value, risk of life, skill,, labor, and duration 
of service." He added "that no valid reason 
can be assigned for fixing a reward for salv- 
ing derelict property at a moiety, or any giv- 
en proportion, and that the true principle is 
adequate reward according to the circum- 
stances of the case." With this the supreme 
comi: of the United States concurred in Post 
V. Jones [supra]. The doctrine appears to 
me to be eminentiy reasonable and just. I 
have said danger is one of the reasons why 
salvage is allowed, and that It is measured 
in part by the degree of danger. There often 
Is as much danger of total loss of- a vessel 
not abandoned, as there is of total loss of a 
derelict, and there is as much hazard to the 
salvors in the rescue of one as in salving 
the other. It is not easy to see why the re- 
ward, so far as it is enhanced by considera- 
tions of the danger, should not be computed 
in the same way. Similar remarks may be 
made respecting every consideration that en- 
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ters into fixing tlie amount of salvage. I 
agree that always it is an important inquiry 
whether the property saved was a derelict, 
if for no other reason than this, that, if it 
was, there is a prima facie case of extreme < 
danger; but still the circumstances of the 
case are to he considered. There are very 
different degi-ees of danger of final loss to 
the owner in case of derelict. A vessel aban- 
doned in a land-locked harbor is more likely 
to be recovered by the owners than one aban- 
doned in mid-ocean, or on a rocky and 
stormy coast Drifting ashore is a means 
of safety to some species of property, while to 
others it is certain destruction. How can 
salvage in these cases be equally meritorious, 
or how can its value be determined by a 
fixed rule applicable to them all alike? 

The facts of this case, as they are exhibited 
by the pleadings and proof, are easily under- 
stood. The libellants are the owner (and) the 
master and crew of the schooner Joseph P. 
Comegys. On Sunday, the 17th of September 
last, on her way from Boston to her port in 
the Delaware, when she was approaching 
the mouth of Delaware Bay, and was about 
twenty-five miles from the New Jersey coast, 
the barque Paquet Bot de Cayenne, Bordeaux 
was seen by her master about ten miles dis- 
tant, and between the schooner and the coast. 
This was about nine o'clock in the morning. 
The wind was blowing a wholesale breeze 
from east-northeast, and a considerable sea 
was running. The wind and the sea had 
been so heavy the night' before that the 
schooner was compelled to lay to, but on Sun- 
day morning the wind moderated, though 
continuing to blow a stiff breeze. Something 
in the position or movements of the barque 
attracted the attention of the master of the 
schooner. His testimony is that he "thought 
she was not in the position she ought to be; 
that is, she was in an unusual position for a 
square-rigged vessel; that a vessel drawing a 
big draught of water never goes in where she 
was; and that because he thought her in dan- 
ger he approached her." The schooner reach- 
ed the barque about ten o'clock in the fore- 
noon, when she was found to be entirely 
abandoned. Her main-sail, main-top sail, 
fore-sail, and lower fore-top-sail were set. 
Two stay sails had also been set, but they 
were principally blown away. The port side 
of the upper fore-top-sail was started. Her 
bowsprit was gone, and, with the hear-gear 
attached to it, was hanging under her port 
bow, dragging in the water (the head-gear 
being held by chains and ropes). The mate 
of the schooner and one seaman were put on 
board. The evidence is, that at this time she 
was headed towards the great shoals, off the 
Capes, then about eight miles distant, over 
which the sea was breaking; that she was 
moving about two or two and a half miles an 
hour, and that if she had gone upon the 
shoals she must have been broken up. After 
the mate and seamen went on board it was 
found that the barque had little water in 
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her, and that she would obey her helm. An 
attempt was made by the schooner to tow 
her so as to avoid the shoals, but the towing 
line broke. She was, however, gradually work- ' 
ed in some ten miles from the place where she 
was picked up, and anchored in six fathoms 
water about four miles from the Delaware 
breakwater. This was at three o'clock in the 
afternoon, A signal was then set on the 
schooner for a tug, and about six o'clock in 
the evening the tug America came out. Aft- 
er some negotiation, a bargain was made 
with the tug to tow the schooner and barque 
up to quarantine for five hundred dollars. 
The barque was then taken in tow and 
brought up to New Castle without serious 
difficulty, the mate and the seaman remain- 
ing on board of her. The schooner got under 
weigh at ten o'clock; and (the wind then 
blowing heavily north-northwest) put into the 
breakwater, and was compelled to let go both 
anchors. Undoubtedly the barque was a de- 
relict when she was boarded by the libellants. 
Unless picked up by them, or some other 
vessel, she would inevitably have been total- 
ly lost. "Whether she would have gone up- 
on the great shoals between the Capes is 
not clear to my mind. As I have stated, when 
the mate went on board of her at ten o'clock, 
the wind was blowing freshly east-northeast. 
This would have carried her outside the 
shoals towards the open sea or the Delaware 
coast. But the tide was running west, and 
this caiTied her toward the shoals. The tide 
continued to flow west until half past two. 
What the combined effects of the wind and 
tide would have been is not quite dear. The 
captain and mate of the schooner express the 
opinion that she would have drifted on to the 
shoals, and one of the seamen testifies that if 
she had held on the course on which she was 
going when boarded, and had the wind and 
the tide remained the same, she would have 
gone ashore had she not received assistance. 
On the other hand. Captain Marshall, of the 
pilot boat, Thomas Howard, who saw where 
the barque was when she was boarded, and 
who came up to offer assistance, states that 
there was not time for her to drift onto the 
shoals before the tide turned, and that as 
the wind veered to the northward with the 
change of tide, she must have drifted out to 
sea. Captain Young and Captain Duncan, 
both experienced navigators, and well ac- 
quainted with the coast and shoals along the 
Capes, express the same opinion. They, how- 
ever, judge not from personal observation 
of the position of the barque, but from the 
statements made by the other witnesses re- 
specting her position. In either event, 
whether she would have gone upon the 
shoals if not assisted, or whether she wjuld 
have drifted past the shoals and gone out to 
sea, there was no inconsiderable chance of 
her rescue without the agency of the Joseph 
R. Comegys. She was discovered in the 
morning. She was near the entrance to Dela- 
ware Bay, in plain sight of the track follow-- 
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ed by many vessels. Other vessels were 
passing into and out of the bay during that 
Sunday. She was without any helmsman, 
dragging her bowsprit and head-gear in the 
water, coming up into the wind, shaking a 
little and falling off. It is fairly to be pre- 
sumed that her strange movements would 
have attracted the attention of other vessels 
than the Comegys, in time to enable them to 
aid her, before she could have strucic the 
shoals, or drifted entirely out to sea. In fact, 
'^he was seen from the pilot-boat Thomas 
Howard almost as soon as she was discov- 
ered by the libellants, and was overhauled 
by the boat three quarters of an hour after- 
wards. I cannot but feel, therefore, that 
though she was a derelict, hers was not a 
case of the estremest danger. Her situation 
would have been much more hopeless had 
she been abandoned in mid-ocean, with little 
chance of being seen by passing vessels. I 
am not unmindful of the language of Judge 
Story in the case of The Henry Ewbank 
[Case No. 6,376], reiterated in Evans v. The 
Charles [Id. 4;556]. In speaking of the possi- 
bility of the derelict's having been saved 
without the intervention of the salvors. 
Judge Story said: "The fact that she was 
thus saved is clear; the presumption that 
she might have been otherwise saved * * * 
Is mere matter of conjecture, in nubibus. It 
Is not the habit of any courts of justice to 
yield themselves up In matters of right to 
mere conjectures and possibilities; and least 
of all do courts of admiralty, in cases of 
salvage, yield themselves to imaginations of 
this sort. Salvors are not to be driven out 
of court upon the suggestion that if they 
had not touched a derelict ship and cargo, 
the latter might in some possible way, have 
been saved from all calamity, and therefore, 
that the salvors have little or no merit." 
This was said in a case where the derelict 
was found In mid-ocean, In latitude 40, and 
longitude 5° 4' W., where she had been drift- 
ing about 19 days after her abandonment, 
and where there was but a very remote pos- 
sibility of her being seen had the salvors neg- 
lected to aid her. I agree that in such a case 
the chance of rescue by other salvors, was 
too small to be considered. And I agree that 
the merit of salvors in rescuing a derelict 
Is not less, because it may happen that a 
rescue might have been effected without their 
agency. But if danger of the loss of" prop- 
erty is to be considered in determining what 
reward shall be given to salvors, if the re- 
ward should be in any degree proportioned 
to the danger, it is impossible to hold that 
It is immaterial whether the derelict be 
found in an unfrequented neighborhood or 
in the midst of a fleet surrounded by those 
who have the power to help, and who are 
urged to render assistance not only by mo- 
tives of common humanity, but by the pros- 
pect of securing a liberal reward. I must 
therefore be influenced by what I believe to 
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be the fact, that there was a very considera- 
ble probability the Cayenne would have been 
saved by some vessel had the schooner of the 
salvors passed her by. Captain Young gives 
me, as his opinion, that she was in the usual 
track of commerce, and that there were cer- 
tainly seventy-five chances out of an hun- 
dred she would have been fallen in with be- 
fore 12 o'clock that day, though he adds, it is 
not every captain who picks up a vessel. 
Derelict, then, as she was, she was not in 
the extremest danger of destruction. The 
duration of the service rendered by the sal- 
vors was' brief, not longer than five hours 
from the time the Cayenne was boarded un- 
til she was anchored; though the Joseph F, 
Comegys remained by her until sis in the 
afternoon, when the tug took her in tow, and 
the mate and one. seaman went in her from 
the Capes up to New Castle. The danger in- 
curred by the salvors was slight. Their ves- 
sel was worth from sixteen to eighteen thou- 
sand dollars, but I cannot discover that she 
was imperilled, unless putting two men on 
the barque left her short of hands. And she 
was very near the breakwater, a place of 
safety. Nor do I see that there was any ex- 
traordinary risk of life, or expenditure of 
skill and labor, or any well-grounded reason 
for apprehension by the salvors of danger to 
themselves or their property. 

Entertaining such opinion of the law and 
of the facts of the case, I am unable to con- 
cur with the learned judge of the district 
coiu:t in fixing the sum which should be 
awarded for salvage. The appraised value 
of the property saved Is §9,570.90. Of this 
the "district court awarded to the libellants a 
moiety, after first deducting from the entire 
amount, the costs of the proceedings- and all 
expenses incurred in the seizure and deten- 
tion of the barque, and in the discharge of 
the cargo, and In the appraisement of the ves- 
sel and cargo; and also all duties imposed 
by the laws of the United States upon the 
merchandize composing the cargo. I have 
the highest respect for the judgment of the 
judge of the district court, and In a matter 
resting so much in sound discretion I woidd 
not make an award different from his with- 
out reasons that I must consider very cogent 
But I am thoroughly convinced the sum al- 
lowed for salvage was too great The sal- 
vors assumed to pay five hundred dollars to 
the tug America for towing the barque from 
the place where she was anchored to quar- 
antine. That sum may properly be consid- 
ered as expense incurred in effecting' the 
salvage. I think fifteen hundred dollars in 
addition Is a liberal and reasonable allow- 
ance. I therefore direct that the costs of the 
proceedings in this and the district court, in- 
cluding the cost of the appraisement made, 
be paid out of the money deposited in the 
registry, and that the sum of two thousand 
dollars be allowed thereout to the libellants 
for salvage. 
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Case Wo. 6,94S. 

HALL V. PBROTT et al. 
[Baldw. 123.] 
Circuit Court, B. D. Pennsylvania. April 
Term, 1830. 
Pkactice — Jury List Venire. 
If a special jury list has been struck by the 
parties before iJie marshal, and the list has been 
lost by him, so that no venire had issued, the 
court will direct the striking anew from the 
same list, and a venire to issue returnable ten 
days thereafter during the term. 
[Cited in McDermott v. Hoffman, 70 Pa. St. 
49.] 

This case was marked for trial by special 
jury, under a rule for trial or non pros, at 
the present term, ajid a list of the special 
jurors had been made out and regularly struck 
before the marshal, but was lost by accident 
before it was returned to the office of the 
clerk, so that no venire issued. On a copy of 
the same list of jurors which had been struck 
being found, Mr. O. J. Ingersoll, for the de- 
fendants [Perott and Cabot], moved for and 
obtained a rule to show cause why the list 
should not be struck, and a venire issued, re- 
turnable during the term. On the argument 
of the rule: 

C. J. Ingersoll, for defendants. 

Under the rule for trial, or non pros., the 
defendants have a right to a trial at this 
term, unless the plaintiff assigns a legal rea- 
son for continuance. The loss of the struck 
list was an accident by which the court will 
not permit him to suffer, when a remedy is 
in their power. By the twenty-ninth section 
of the judiciary act [of 1789 (1 Stat. 73)], 
jurors may be returned from time to time as 
occasion requires. 1 Story, Laws, 63. The 
thirty-second section gives the court imlim- 
ited power to make such amendments, and 
cures such defects of process as to meet the 
justice of the case. Here a jury had been 
struck by both parties, the list whereof the 
marshal was bound to return to the clerk, for 
a venire to issue pursuant to the state law 
providing for special juries, which was adopt- 
ed by the act of 1802. 2 Story, Laws, 862 [2 
Stat 156]. The act of 1785 gave either party 
a right to trial by special jury, and ordered 
those not struck to be summoned. 2 Dall. 
Laws, 267, § 17. The mode of striking there- 
in prescribed was complied with, which gave 
the parties a right to have the jmrors before 
the court; no ventre is necessary, a summons 
to the juror is sufficient. 3 Bl. Comm. 353; 
Troub. & H. Pr. 172, 176. The want of a 
venire is cured by verdict. Cro. Eliz. 259, 
429. Where one is required, a venire facias 
de novo will be awarded where the former 
one is defective. Crd. Jac. 670. Defects in 
the venire are amendable by the statute of 
jeofails. Tr. P. P. 63, 74; 1 Bac. Abr. 99; 
Tidd, Prac. 277; Selw. N. P. 432, introd. 68. 
The only use of a venire is as a writ to the 
sheriff to summon a jury; but under the state 
law, the jurors are summoned before the 
venire issues; it is a mere matter of form; 
if jurors do not attend, the court may fine 



them, and may. In all cases where there Is 
no jury, direct a tales,— 1 Story, Laws, 64, § 
29 [1 Stat 88],— as weE of special jurors as 
others,— Anonymous [Case No. 443]. It is 
enough if one juror attend. Cro. Jac. 316. 
If none attend, a habeas corpora juratorum 
with a decern tales is awarded. Cro. Eliz. 
502. If when the tales is awarded, the panel 
stands, biit is afterwards quashed, the tales 
may be for the whole jury. 10 Coke, 102b, 
104b. In this case some, if not all the jurors 
do attend, and the court may direct them to-" 
serve. A venire, if necessary, may be re- 
turnable dmring the term. The court may 
adjourn from time to time, till the next term. 
In England the venire is not of course re- 
turnable on any return day, but is at the 
discretion of the court So it was held in 
this court in Lushington v. Smith, the mar- 
shal, in 1816, where the venire and return 
were set aside on motion, and a venire facias 
de novo directed, returnable during the term. 
Since the repeal of the eighteenth section of 
the state law of 1785, the time of striking 
a jury is a matter to be regulated only by 
practice, a rule of court or according to its 
discretion. 

Mr. Lowber and Mr. Chauncey, for plain- 
tiff. 

A venire is requisite by the acts of congress, 
— 1 Story, Laws, 63 [1 Stat S8],—and by the law 
of the state,— Purd. Dig. 437. The jurors must 
appear in pursuance thereof, or the court can- 
not try the cause for the want of jurisdiction; 
if no juror so appears, there can be no tales 
awarded, because "non stmt quales." 10 
Coke, 104b. Though a defective venire or its 
defective execution is amendable, there can be 
no amendment in this case, as there is noth- 
ing to amend, and nothing to amend by; 
there is no precedent for what is now asked. 
In Lushington v. Smith, there was a venire 
returned, the jurors attended; when it was 
set aside, an order was granted for a new 
one, but it never issued, and as it does not 
appear that the matter was argued or op- 
posed, it may have been by consent. In case 
of a special jury the venire issues for the 
twenty-four not struck off, but here none can 
issue for the names are not known, nor can 
the court amend so as to supply what is lost 
by accident, or put on record a writ which 
never issued; the variance of one name 
would be fatal, and the court cannot order 
the plaintiff to strike; it must be done ac- 
cording to the rules of court The twenty- 
ninth section must be construed with refer- 
ence to the state laws then In force; the 
word "occasion" refers to the regular session 
of the court for the trial of issues, not at 
special sessions to be directed by them. The 
process act— 1 Story, Laws, 257 [1 Stat. 93]— 
adopts the forms of writs and process used in 
the states, which the federal courts must fol- 
low as a limitation of their powers. 

By the laws of the state there are certain 
return days for all process. 1 Dall. Laws, 
171; 3 Dall. Laws, 769. Venires are made 
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retumable' to the first day of the term. 2 
Ball. Laws, 262, etc. The seventeenth sec- 
tion, which adopted the English practice then 
prevailing as to the striking special juries, di- 
rects them "to be summoned as aforesaid," 
which means by a venire so returnable on a 
general return day. Tidd, Prac. 839. A dis- 
tringas; or habeas corpus juratorum, never is- 
sues for trials at bar; the jury are always 
called by the appropriate writ, returnable 
the first day of .the term, or on the last return 
day. 3 Bl. Comm. 353, 354; Tidd, Prac. 836; 
Salk. 454; 2 Ld. Eaym. 1143. As there is no 
act of congress to authorize the court to maJie 
special return days, they must be governed 
by the practice prevailing in 1789,— Craig's 
Case [Case No. 3,325],— and cannot direct spe- 
cial returns of jury process,— [U. S. v. Hamil- 
ton] 3 Ball. [3 U. S.] 17, 18 [U. S. v. The In- 
surgents] Id. 513. Whenever the law refers 
to a return of process, it means the general 
return days. When the venire goes, the 
party has a right of trial by jurors not ex- 
punged at the striking according to the rule; 
the coiurt can enforce no other mode than 
what it has prescribed; of course there can 
be no new striking during the term. The 
old state practice was to" have a venire in each 
case; now a general venire issues, but the 
forms are the same; they are returnable on 
the general return day. Gray. Forms, 314, 
315. It is a writ directed to the sheriff be- 
fore the term, which the court cannot direct 
to be filed as a matter of form, as a fieri fa- 
cias to ground a testatum,— [E wing v. McNair] 
2 Dall. [2 IT. S.] 269,— or a venire to ground 
a distringas, — 4 Yeates, 185. The common 
law gives no discretion to the court to make 
special returns; nor does the twenty-ninth 
section, which gives a discretion only as to 
the place whence the jury shall come, in order 
to secure an impartial trial. The application 
now made is in effect to ask the court to ap- 
point a special session for the trial of the 
cause, which the court cannot do; this power 
is applied to criminal cases only. 1 Story, 
Laws, 54, 55 [1 Stat. 74]. 

The opinion of the court was delivered by 
BALDWIN, Ch:cuit Justice. 

By the twenty-ninth section of the judiciary 
act, jurors in all cases to serve in the courts 
of the United States, shall be designated and 
formed according to the laws of the states, 
so far as is practicable. Special juries were 
accordingly selected by the derk till the act 
of 1802 transferred this power to the marshal, 
who was directed thereby, "to return special 
juries in the same manner and form as by 
the laws of the respective states the said 
clerks were required to return the same." 2 
Story, Laws, 862 D- Stat 156]. By this act 
the whole duties of the derk in relation to 
spedal jurors, were devolved on the marshal, 
including the return. By the seventeenth sec- 
tion of the jury law of this state, passed in 
1785, either party in a civil suit might enter 
a rule for trial by special jury, to be struck 



before the derk of the court, "in such manner 
as special juries have heretofore been struck, 
which jury so struck shaU be summoned in 
manner aforesaid, and shall attend and serve 
under such penalties," &c. By a proviso in 
the eighteenth section it was required that the 
jury should be strudc thirty days before the 
return day of the process for summoning 
them; the service of a copy of the rule for a 
special jury, and a copy of the list of jurors, 
and notice to attend the striking, was also 
dhrected. 2 Dall. Laws, 267, 268. This section 
was .repealed by the act of March, 1789; Id. 
691. By the same law the right of a defend- 
ant to a special jury in the supreme court or 
at nisi prius, was confined to cases where the 
title to real estate was in question, or an 
affidavit of defence filed. The seventeenth 
section of the act of 1785 is therefore no longer 
controlled by the proviso, and furnishes the 
rule by whidi special juries were to be desig- 
nated and formed at the passage of the judi- 
ciary act; it also remains the rule under the 
act of 1802, as no state law intervened. The 
state law of 1805, rdating to juries, is a process 
act, not binding on the federal courts, unless it 
has been adopted by a rule of court [Way- 
man V. Southard] 10 Wheat [23 U. S.] 20, 51, 
etc. The rule of this court is sEent on this 
subject; we must therefore be governed by 
the law of 1785. They are to be strudc as 
they have "heretofore been struck," that is, 
according to the English practice and the stat- 
utes <3 Geo. n.; 6 Ruffh. St 25, etc.; 24 Geo. 
n.; 7 Kufifh. St 327), except so far as it is 
altered by the repealing act of 1789. In the 
common pleas, a rule for trial by special jury 
was of course. Barnes, Notes Cas. 449, 61, 
88; 5 Durn. & E. [5 Term R.] 464. Now it is 
discretionary. 4 Taunt 471. In the king's 
bench, it was discretionary, on cause shown. 
Style, 477; 8 Mod. 248; 2 Ld. Raym. 1364; 
And. 52; 2 LtL Reg. 154, 155; Complete Jury- 
man, 66. It could be entered at the term at 
which a cause was for trial at the sittings, If 
entered before the return of the venire facias. 
Barnes, Notes Cas. 488; Tidd. Prac. 844r-846. 
The facility of attaining the rule, and the de- 
lay attending it led to a rule of the king's 
bench in 1808, and the common pleas in 1812, 
limiting the time within whidi it shoifid be 
applied for. 10 East, 1; 4 Taimt 600. In this 
state the right was restricted by the act of 
1789. In the dghth section of St 3 Geo. 11., 
prescribing the mode of summoning juries, 
special juries are excepted. 6 Ruffh. St 27. 
So that the method of proceeding by spedal 
juries is in no respect altered. 5 Durn. & E. 
[5 Term R.] 463, cited. The same exception is 
made in the act of 1785, §§ 4r-6; 2 Dall. Laws, 
263. The seventeenth section merely directs 
that the jury "shall be summoned as afore- 
said;" which, by the dghth section, is direct- 
ed to be ten days before the return of the 
writ or process. The twentieth section author- 
izes the imposition of a fine for non attend- 
ance. 
A ventre Is but as a summons to the jury. 
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Dalt Sher. 160. Where for a special Jury It Is a 
special writ (2 Lil. Reg. 779), returnable at the 
discretion of the court (2 Tidd, Prac. 844). No 
time is fixed for the service of the summons; 
in Sayer, 31, Foster, J., thought it ought to 
be six days; it must be a sufficient time to 
allow them to appear at the trial. Id. The 
court may direct a trial in term time. 4 
Taunt. 471. The repeal of the eighteenth sec- 
tion of the act of 1785 has removed the restric- 
tion as to the time of striking a special jury. 
By the twenty-ninth section of the judiciary 
act, juries rnay be "returned as there may be 
occasion for them, from time to time;" and 
the court may award tales to supply the defect 
of jurors. This act has been held to apply to 
special jurors in this court. Anonymous [Case 
No. 443]. The same construction has been 
put on the act of 1785 by the courts of the 
state. 2 Yeates, 133; 4 Yeates, 236. There 
is nothing therefore to control the discretion 
of this com*t; the mode and time of striking, 
and the return of the venire, are matters of 
practice regulated by rules; the rule of this 
court directs that no venire shall issue unless 
the jury is struck ten days before the retm-n, 
and the handing the jury list to the clerk at 
the proper time, entitles either party to have 
a venire for the names not expunged. 

In this case the jury was regularly struck. 
It was the duty of the marshal by the act of 
1802 to summon and return the jurors not ex- 
punged; a venire was a matter of course by 
the common law, and of right by our rule; 
the defendants had a right of trial at this term 
under their rule to try, or non pros. They 
will be deprived of it by an accident, for 
which they are not responsible, if we refuse 
to make the rule absolute. We cannot doubt 
our power or the justice of its exercise; a copy 
of the general list is found and proved to 
contain the same names as in the list which 
was struck. No injustice is done the plaintiff 
by directing a new striking, on reasonable 
notice; and our rules are complied with by 
directing a venire to issue returnable ten days 
thereafter. Rule made absolute. 
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Case No. 5,943. 

HALL V. RUSSELL et al. 

[3 Sawy. 506.] i 

Circuit Court, D. Oregon. Nov. 12, 1875.2 

Estate of Settlek under Donation Act — Es- 
tate OP Widow and Heirs — Statute of Lim- 
itations — Application op Statute to a Suit 
in Equitt. 
1. A settler under the donation act of Oregon 

before the completion of the residence and cul- 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 101 U. S. 503.] 



tivation required by the act, had neither a de- 
scendible nor devisable estate in the donation; 
and upon his death prior to such completion, 
his interest in the premises ceased, and the same 
was granted by section 8 of said act to the 
heirs and widow, where one was left, of such 
settler, who took the land not as the heirs of the 
settler, but as the donees of the United States. 
[Cited in Stubblefield v. JMenzies, 11 Fed. 270.] 
[Cited in Burch v. M'Daniel (Wash. T.) 3 

Pae. 5SS.] 
[See note at end of case.] 

2. In April, 1852. L., who had been a resi- 
dent of Oregon prior to December 1, 1850, be- 
came a settler under the donation act upon the 
public lands, and made the necessary notification 
and proof of the commencement of his residence, 
and died in January, 1S53: Held, that upon the 
death of L. the premises passed, by virtue of sec- 
tion 8 of the donation act, to the heirs of L. as 
the donees of the United States, and that his 
devisees took no interest in the property. 

[See note at end of case.] 

3. In cases of concurrent jurisdiction, equity 
follows the law as to the statute o£ limitations; 
but in cases of purely equitable rights and titles 
equity is not bound by the statute, and only 
acts in analogy to it. 

[Cited in Town v. De Haven, Case No. 14,113; 
Manning v. Hayden, Id. 9,043; Stevens v. 
Sharp, Id. 13,410; Etting v. Marx, 4 Fed. 
678; Trauer v. Tribou, 15 Fed. 28; Hickos 
V. Elliott, 22 Fed.. 18; Allen v. O'Donald, 
28 Fed. 24; Gest v. Packwood, 39 Fed. 535; 
U. S. V. Wallamet V. & C. M. Wagon Road 
Co., 42 Fed. 358; Id., 44 Fed. 241.] 

4. The limitations of the several states in re- 
gard to actions at law are made applicable to 
like actions in the national courts by section 721 
of the Revised Statutes, but this does not in- 
clude special limitations concerning suits in eq- 
uity, and therefore section 378 of the Oregon 
Civil Code prescribing a limitation of five years 
as to a suit in equity to affect a patent to land 
is not binding upon this court. 

5. In May, 1866, a patent was issued to W. 
H. and J. Delay for the premises settled upon 
by L. in AprU, 1852, as the heirs of Joshua De- 
lay, in pursuance of an alleged settlement upon 
the land by said J. D. subsequent to the death 
of L., in January. 1853; and in October, 1875, 
the devisees of said L. brought suit to charge the 
defendants, the assignees of said patentees, as 
trustees of the plaintiff, and to compel them to 
convey the premises to them as the successors 
in interest to L.. the true and iirst settler; and 
it not appearing that the plaintiffs had ever been 
misled or deceived by the defendants or in- 
duced to forbear the assertion of their alleged 
rights, or that any relation of trust or confi- 
dence ever in fact existed between the parties, 
but it appearing that they claim under titles ad- 
verse in their origin: Edd. that the limitation 
provided by section 378 of the Oregon Civil 
Code to suits in equity in the state court affect- 
ing a patent, ought to be applied to the suit in 
this court. 

[This was a suit in equity by Lydia C. 
Hall and others against Edwin Russell and 
wife, W. W. Page and wife, and George H. 
Williams to have the defendants decreed 
trustees for the plaintiffs of a donation of 
land in Oregon.] 

W. W. Chapman and James G. Chapman, 
for complainants. 

W. W. Page and G. W. Yokum, for de- 
fendants. 

Before SAWYER, Circuit Judge, and 
DEADY, Disti-ict Judge. 



}[11 Fed. Cas. page '249] 

BY THE COURT (DEADY, District 
.Judge). The plaintiffs, the widow and chil- 
dren of Samuel Parker Hall, deceased, and 
W. W. Chapman, the administrator, with 
the will annexed, of the estate of 3", L. Lor- 
ing, deceased, bring this suit to have the 
■defendants, Edwin Russell and wife, W. W. 
Page and wife, and George H. Williams, 
•declared the trustees of the plaintiffs in re- 
gard to a donation situated in Multnomah 
►county, being parts of sections 26 and 27 of 
T, 1, R. 1 E., in Wallamet district, and eon- 
-taining 289.47 acres. 

Among other things the bill states, that at 
•Cincinnati, on August 20, 1849, said Loring 
made his last will, by which he devised all 
-the property, except certain legacies, of 
which he might die seised or possessed to 
.«aid Samuel Parker Hall; that before De- 
-cember 1, 1850, Loring became a resident 
of Oregon, and in April, 1852, became a 
settler tmder the donation act of September 
:27, 1850, upon the tract of land aforesaid, 
.and during the same month notified the sur- 
veyor-general thereof, and made the neces- 
sary proof of the commencement of his res'- 
•dence and cultivation, and that the same 
was for his own use; that Loring continued 
-to reside thereon until his death in January, 
1853, having up to said time, complied with 
said donation act in all respects; that a 
few weeks before his death Loring took 
.Joshua Delay and Sarah his wife to live 
upon the premises with him as a tenant or 
-cropper, where they remained as such until 
the death of Loring, after which said Joshua 
-claimed the premises as a settler, thereon un- 
der said donation act, and afterwards, said 
.Joshua and Sarah having died in the mean- 
time, on May 9, 1866, a patent was issued 
to W. H. and Joseph Delay for the premises, 
-as the heirs at law of said Joshua and 
.Sarah, that said patent was issued upon the 
fraudulent representations of said Delay and 
Jiis heirs, and in fraud of the rights of the 
heirs of said Loring, to whom it should have 
Issued— of all which the defendants, and 
-those through whom they claim, had notice. 
That in October, 1871, the heirs at law of 
-said Loring brought suit to recover the 
^premises from the defendants in this suit 
upon the ground that said patent was 
wrongfully issued to said Delay heirs, as 
.aforesaid; and thereupon, in October, 1872, 
said heirs in consideration of the sum of 
.§5,000, conveyed all their interest in the 
premises to the defendants; that the true 
value of said premises is ?100,000, and the 
7rights of said Loring heirs therein are sub- 
-ordinate to those of his devisees, of which 
•the defendants had notice. 

That at the death of said Loring the ex- 
istence of the will aforesaid was not known 
in Oregon, and said W. "W. Chapman was 
-duly appointed administrator of said Lor- 
ing's estate, and as such made proof, under 
-section 8 of the donation act, of the com- 
3)liance of said Loring as a settier upon said 
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premises with said act up to the time of 
his death before the proper land office, 
whereupon the register and receiver thereof, 
on October 27, 1864, issued a certificate for 
said donation to the heirs at law of said 
Loring, and disallowed the adverse claim of 
the Delay heirs thereto; that the commis- 
sioner of the general land office, affirmed this 
action of the local land office, but the same 
was set aside by the secretary of the in- 
terior, and the patent was issued to the De- 
lay heirs as above stated; and that on July 
20, 1871, said will was duly admitted to 
probate in the county court of Clackamas 
county, and said Chapman appointed ad- 
ministrator, with the will annexed, of the 
estate of said Loring. 

The defendants demur to the bill, and as- 
sign several causes of demm'rer. But two 
of them will be considered: 1. The plain- 
tiffs have no interest in the subject-matter 
of the suit, and cannot maintain any suit 
concerning it; and, 2, The statute of limi- 
tations. 

The demurrer admits that at the time of 
his death, Loring was a settier upon the 
premises under the donation act for a less 
period than four years, but that up to the 
time of such death he had complied with 
all the provisions of the act, and that the 
patent whicJi issued to the Delay heirs was 
procvu'ed by the fraudulent representations 
of Delay and his sons. If, then, the plain- 
tiffs are the" successors in interest of Loring, 
they are entitled to the relief sought, unless 
the lapse of time shall be considered a bar 
to it 

Under section 4 of the donation act, Lor- 
ing was qualified to take 320 acres of the 
public land in Oregon. The donation was 
made by the act in words of present grant, 
subject to the performance of tiie conditions 
of four years' residence and cultivation and 
proof of the same. Unto, the performance 
of these conditions, the estate granted being 
a defeasible one, was liable to revert to the 
donor, except where the performance be^ 
came impossible by the" death of the settier, 
in which case the common law would have 
excused the failure to comply with the act, 
and thereupon the estate would have' be- 
come absolute and descended to his heirs as 
a fee simple. 2 Bl. Comm. 156; 4 Kent. 
Comm. 127; Delay v. Chapman, 8 Or. 462. 

Now this contingency was not left by the 
donation act to the operation of the general 
law, but was provided for in section 8 of the 
act as follows: "Upon the deatii of any set- 
tler before the expiration of the four years' 
continued possession required .by this act, 
all the rights of the deceased under this act, 
shall descend to the heirs at law of such set- 
tler, including the widow, where one is lefJ, 
in equal parts; and proof of compliance 
with the conditions of this act up to the time 
of the death of such settier, shall be suf- 
ficient to entitie them to the patent" 

In view of this provision of the act, bad 
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Loring a devisable estate In the premises? 
We think not His interest therein ter- 
minated with his death, and thereafter he 
had nothing to dispose of. Upon his death, 
without leaving a widow, and before the 
completion of his residence and cultivation, 
this section of the act limited the property 
over to his heirs— said it should descend to 
them— in effect gave it to them in con- 
sideration of the service and death of their 
ancestor. They are not in as the successors 
in interest of Loring, but take the land as 
the donees of the United States. The patent 
issues to them by name or by some descrip- 
tive phrase— as, 'the heirs of Loring," under 
which they are collectively included. The 
test cited by Jarm. "Wills, 8S, applies. An 
estate not descendible is not devisable. Nor 
could Loring have disposed of this property 
by sale in his lifetime. The third proviso to 
section 4, which was in force during his 
residence on the land, declared void aU fu- 
ture contracts made by a settler prior to the 
receipt of his patent, for the sale of his do- 
nation. And independent even of this pro- 
hibition any contract for or sale of the land 
before the completion of his residence and 
cultivation, would have been of no furthei 
force or effect upon the happening of the 
contingency provided for in said section 8. 

Nor is there anything in the general policy 
or purpose of the act tending to show that it 
was the intention of congress to permit a 
settler to devise his donation before it had 
become unconditionally his, by the comple- 
tion of his residence and cultivation. The 
act (section 4) authorizes or recognizes the 
right of two classes of persons to dispose of 
their donations by will: 1. Married persons, 
who are settlers under said section and have 
complied with the provisions of the act and 
die before patent issues; and, 2. Alien set- 
tlers who die before their naturalization is 
completed. As to the first of these classes, 
the act merely recognizes the right of the 
donee to make a testamentary disposition of 
the property according to the laws of Oregon 
in cases where the act has been complied 
with. It does not confer it, but assumes that 
it exists by the local law. The donation hav- 
ing become indefeasibly vested in the donees, 
it follows that they could have disposed of it 
by will, if authorized by the law of Oregon, 
although the act had been silent upon the 
subject. In short, as to such married per- 
sons, the act appears to recognize their right 
to dispose of their donations by will accord- 
ing to the local law, and only provides for 
its disposition in cases where they die intes- 
tate and before the patent issues. 

As to the second class, it is admitted that 
the language of the act is general enough to 
include the case of an alien settler dying be- 
fore the completion of his residence and cul- 
tivation. But provision being expressly made 
by section 8 that "upon the death of any set- 
tler before the expiration of the four years' 
continued possession required by this act," 



that the donation shall go to his heirs, the 
general language of this clause in regard to- 
alien settlers ought to be construed, if it rea- 
sonably can, so as not to interfere with the 
specific provision of this section. 

This clause in regard to aliens occurs in 
that part of section 4 which provides for the 
disposition of a donation where the donee 
dies after the completion of the residence and 
cultivation, and before the issue of a patent^ 
and is a proviso to such part. The manifest 
purpose of the proviso is to provide for the 
contingency of tlie death of an alien settler 
after he had declared his intentions and be- 
fore he had completed his naturalization. 
This might happen in a case where the four 
years' possession had expired. Upon declar- 
ing his intention to become a citizen an alien 
might become a settler; might reside upon 
and cultivate his donation for four years 
and make proof of the same and die without 
completing his naturalization. The failure 
to complete his naturalization might be the 
result of neglect on his part or want of time 
or opportunity. For instance, an alien, who- 
was an occupant of a tract of the public land 
for four years prior to the passage of the 
donation act, might under section 4 at once 
declare his intentions and make his notifica- 
tion and proofs, but could not complete hi& 
naturalization for two years thereafter, in 
which time he might die. Under these cir- 
cumstances a patent could not issue for the 
donation to any one, for the settler not hav- 
ing completed his naturalization had not 
complied with the act making the grant, and 
it would revert to the United States. 

But having performed the essential serv- 
ice of residence and cultivation upon the 
land, in consideration of which the donation 
was made, congress might well excuse his 
failure to complete his naturalization, which 
by his very death would become immaterial 
and of no consequence to any one, and to 
permit him to devise his donation, or in de- 
fault of that provide that it should go to 
his heirs. But if such alien died "before 
the expiration of the four years* possession 
required by the act," with or without having 
completed his naturalization, then the case 
falls within section 8, and the property is 
not permitted to pass to his devisees, but is 
given directly to his heirs and widow. This 
construction of this proviso makes the vari- 
ous provisions of the act concerning the dis- 
position of the donation upon the death of 
the settler before the issuing of the patent 
harmonize. It goes upon the reasonable and 
just theory tliat a settler having completed 
his four years' residence and cultivation— the 
material consideration for the grant— he had 
thereby acquired the jus disponendi of hi& 
donation, and might devise it in accordance 
with the local law as he saw proper; but 
that when a settler has not performed the 
conditions of residence and cultivation, such 
right of disposal did not attach to him, and 
therefore congress might justly dispose of 



[11 Fed. Cas. page 251] 



(Case No. 5,943) BALh 



the donation at his death. It also places all 
settlers upon the same footing, and avoids 
the absurdity of supposing that congress in- 
tended to provide that an alien who had not 
completed his occupation of the land might, 
nevertheless, dispose of it by will, while a 
citizen should not 

But counsel for plaintiffs insists that the 
grant to Loring, taking sections 4 and S to- 
gether, and considering that he died before 
he had occupied the land four years, leaving 
no widow, amounts in effect to tlais, and 
ought to be so construed: The premises are 
hereby granted to Loring for life, with the 
remainder to his heirs at law; and that such 
a grant is within the rule in Shelly's Case, 
which was then and now in force in this 
state, and therefore the whole estate or uur 
conditional fee of the premises vested in the 
first taker, Loring, from the date of Ids set- 
tlement, and he might dispose of it by will 
In disregard of the remainder to his heirs. 
This argument assumes that by virtue of sec- 
tion 8, the heirs at law of a settler dying in- 
testate, before the completion of his resi- 
dence and cultivation, take or inherit from 
him as heirs. But this is clearly not so. The 
language of the section is open to criticism, 
but the manifest intention of congress was to 
grant the premises occupied by the deceased 
selller to his heirs. It declares that the 
rights of the settler under the act shall de- 
scend to his heirs. 

"What were the rights of such settler at the 
time of his death is not apparent. To all in- 
tents and purposes his Interest on the prem- 
ises terminated with his decease. But in any 
event, the word ''descend" as here used evi- 
dently means nothing more than pass or go. 
Stephenson v. Hagan, 15 B. Mon. 315. The 
heirs could not take in conjunction with the 
widow and take as heirs, because they would 
then take less than an heir. Fields v. Squires 
[Case No. 4,776]. 

Neither was this a grant to Loring for life 
with remainder to heirs in fee. But it was 
a grant to Loring in fee but upon ^conditions, 
and also a contingent or alternate grant of 
the same premises to his heirs in case he 
should fail, by reason of his death, to per- 
form the conditions. The settler and heirs 
in case of his death are thus brought in 
juxtaposition with regard to the premises, 
but there is no transmission of the property 
in the same from the one to the other, as 
from an ancestor to an heir. The term 
"heirs" is used merely as a designatio per- 
sonarum, who are to receive the gift Con- 
gress could as well have given it to John Doe 
and Richard Koe as to the heirs. But in 
consideration of the partial performance of 
the ancestor, congress gave the donation 
anew to his heirs and widow. They then 
take the property as the direct donees of the 
United States, and are in by purchase and 
not descent. But they must claim the dona- 
tion, and make proof of the compliance of 
I lie ::ncostor with the act up to the time of 



his death, and their relation to him. Delay v. 
Chapman, 3 Or. 464. The interest of the set- 
tler terminated with his death and the act— - 
which is a law and not a mere conveyance, 
and therefore is to take effect according to 
its intention, whether in accord with the 
rule in Shelly's Case or not— granted the 
property directly to the hfeirs, and provided 
that a patent should issue to them upon mak- 
ing proof of the facts. Loring settled upon 
the donation, understanding that if he died 
before the completion of his residence there- 
on, that the act provided to whom it should 
go, and that, therefore, he had no power to 
dispose of it otherwise by wiU. Loring not 
having a devisable estate In the premises at 
the time of his death, his interest having' 
terminated with his death, neither his dev- 
isees nor his administrator liave any inter- 
est in the property, and cannot therefore 
maintain this suit Upon this point the de* 
murrer is well taken. 

"We also think that the suit ought no't to 
be maintained on account of the lapse of 
time. By section 37S of the Oregon Civil 
Code, it is provided that no suit in equity 
"shall be maintained to set aside, cancel or 
annul, or otherwise effect a patent to lands 
issued by the United States. ^ * * or 
to compel any person claiming or holding un- 
der any such patent to convey the lands de- 
scribed therein, or any portion of them, to 
the plaintiff in such suit, or to hold the same 
in trxist to, or for, the use and benefit of such 
plaintiff for or on account of any matter, 
thing or transaction which was had, done,- 
suffered or transpired prior to the date of 
such patent, unless such Suit is commenced 
within five years from the date of such pat- 
ent, or -within one year from the passage of 
this act" It has been held that the defense 
of the statute of limitations could not be 
made by demurrer, but must be interposed 
by plea or answer, so as to give the plaintiff 
an opportunity to reply the facts and circum- 
stances which, in equity, exclude the statute. 
3 Atk. 225. But the rule appears now to be 
well settled, and with reason, that whenever 
a bill is so framed as to present the objec- 
tion of the lapse of time, a demurrer for that 
cause will lie. Story, Bq. PI. §§ 503, 760. 

In cases of concurrent jurisdiction, such as 
matters of account etc, where th^ party may 
proceed either at law or in equity, the stat- 
ute of limitations applies with equal force 
In both coin'ts. In such cases courts of 
equity consider themselves within the spirit 
of the statute and act in obedience to it, but 
in the consideration of purely equitable 
rights and titles, they act in analogy to the 
statute, but are not bound by it Robinson 
V. Hook [Case No. 11,956] ; Pratt v. Northam 
[Id. 11,376]; Sherwood v. Sutton [Id. 12,7S2J;. 
2 Story, Eq. Jur. § 1520. For instance? 
When an action upon a legal title to land 
wo\ild be barred by the statute, courts of 
equity will "apply a like limitation to suits 
founded upon equitable rights to the same 
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property. So, in cases of implied or con- 
structive trust, where it is souglit for tlie 
purpose of maintaining the remedy, to force 
upon the defendant the character of trustee, 
courts will apply the same limitation as pro- 
vided for actions at law. Elmendorf v. Tay- 
lor, 10 Wheat [23 U. S.] 176; Miller v. Mc- 
Intyre, 6 Pet [31 U. S.] 66; Beaubien v. 
Beaubien, 23 How. [64 U. S.] 207. The case 
before the court is one of this class. The 
right of the plaintiffs, admitting that the 
devisees under the will took the donation in 
preference to the donees under section 8 of 
the donation act, depends upon the establish- 
ment of an implied trust to be raised by the 
law out of the circumstances of the case, and 
notwithstanding the adverse origin of the 
defendants' title and the like possession 
thereunder. 

But when it is said that a court of equity 
will follow the statute of limitations, it is 
understood that it is a statute of the same 
forum or jurisdiction, and not that of another 
state or country. The statutes of limita- 
tions of the several states are made the rules 
of decision in the United States coiurts, in 
trials at common law. Rev. St § 721; Shel- 
by V. Guy, 11 Wheat [24 U. S.] 361; Mc- 
Cleeney v. Siiliman, 3 Pet [2S U. S.]_ 276. 
Now, thereby, these statutes become prac- 
tically laws of the United States, and the 
national courts sitting in equity follow them 
as laws of their own forum or jurisdiction. 
But the limitation here invoked as a bar to 
this suit is no part of the laws of the United 
States. By its terms, it only applies to suits 
in equity in the courts of the state. There- 
fore it does not colne within the purview of 
section 721, supra, nor become in any sense 
the law of this forum. It is a singular case. 
Our attention has not been called to another 
like it or to any authority directly bearing 
upon it 

An action at law to recover possession of 
this property would not be barred by the 
laws of this state under twenty years. 
Whether the court shall follow that statute 
or the limitations of five years contained in 
section 378, supra, is the question. It is 
conceded that, in a case of equitable cog- 
nizance like this, the court is not bound by 
the statute of limitations, but may, for good 
reason, apply a longer or a shorter time in 
bar of a suit There is nothing in the cir- 
cumstances of this case or the jperiod fixed 
by the statute which requires the coTurt to 
lengthen the term, but rather the contrary. 

The patent was issued nearly ten years 
ago. The limitation of five years upon a 
suit of this kind in the state court was en- 
acted on October 22, 1870, and took effect 
January 24, 1871, nearly five years before the 
commencement of this suit, October 2, 1875. 
No reason is given for the delay, nor does it 
appear that the plaintiffs have been deceived 
or misled in any way by the defendants, or 
in any wise induced to forbear the assertion 
of their alleged rights. There never was any 



actual relation of trust or confidence be- 
tween these parties. They claim tmder ti- 
tles adverse in their origin, and have always 
occupied the attitude of adverse claimants. 
Under these circumstances we think that the 
court ought to apply the shorter limitation of 
the two. Statutes of limitation are meas- 
ures of public policy and expediency, and it 
is desirable that the rule should be the same 
in the national and state courts. We think 
in this case the court may safely adopt the 
limitation prescribed by the laws of the state 
in its courts in like cases. Admitting then, 
that the devise to the plaintiffs was suffi- 
cient to invest them with the title to the 
premises, they must be denied the relief 
sought on account of the lapse of time. 

A decree will be entered dismissing the bill 
for want of equity, and because of the delay 
in bringing the suit 

[NOTE. An appeal was then taken to the 
supreme court by the plaintiffs, and the de- 
cree affirmed in an opinion by Mr. Chief Jus- 
tice Waite, who said that Xroring, having died 
before the conditions requisite for vesting the 
title in him had been fulfilled, had no devisable 
interest in the land. 101 U. S. 503.] 
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HALL v. SAVAGE et ux. 

[4 Mason, 273.] i 

Circuit Court, D. Massachusetts. October 

Term, 1826. 

DowBB — Assent by the Wife to the Convey- 
ance BY THE Husband. 

Where a deed was executed in Massachusetts 
by a husband, of lands owned by him in that 
state, in March, 1808; and afterwards, in No- 
vember, 1808, his wife signed and sealed the 
same deed, with the following words written 
over her signature: "I agree in the above con- 
veyance. In witness whereof," &c, giving the 
date, &c. it was held, that, by the local law, such 
a conveyance did not operate as a release of her 
dower in the estate so conveyed. 

[Cited in Smith v. Handy, 16 Ohio, 234; Green- 
ough V. Turner, 11 Gray, 334.] 

Writ of dower. In this cause, the following 
facts were admitted by the parties. (1) That 
the plaintiff, Tryphena Hall, was the wife of 
Ezra Hall, and that the said Ezra Hall had 
deceased. (2)' That Ezra Hall was lawfully 
seised during coverture, of the premises de- 
scribed in the demandant's writ. (3) That 
the demand of dower had been legally made 
on the tenants. (4) That Ezra Hall conveyed 
in his life time, by deed, a good title from 
himself of all his interest in the premises, to 
Gideon Wheeler, whose title had wholly 
passed to said John Savage and Ruth, the 
defendants, who were now entitled to all the 
rights of said Gideon Wheeler. (5) That the 
said Tryphena Hall executed the following 
writing on the same paper with the deed of 
said Ezra Hall, viz.: *T agree in the above 
conveyance. In witness whereof I have 

1 [Reported by William P. Mason, Esq.] 
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hereunto set my hand and seal, the 11th of 
November, 1808. Tryphena HalL (L. S.) 
In presence of Calvui Hubbell, Lnther Wash- 
bum." (6) That the deed of said Ezra Hall, 
and said Tryphena Hall, made a part of the 
admitted facts, and a true copy of the same 
was annexed. (7) That if the demandant 
was entitled to any damages for detaining 
her dower, the sum of seventy-five dollars 
would be the reasonable sum to be paid by 
the year for the use of the same. 

W. Sullivan, for plaintiff. 
P. O. Thatcher, for defendants. 

The cases in 9 Mass. 218, and 13 Mass. 223, 
were cited. 

STORY, Circuit Justice. Upon the facts 
stated in this case, it appears to me clear, that 
by the local law of Massachusetts the de- 
mandant is not barred of her dower. The 
instrument sealed by her was executed long 
after the principal deed purports to have 
been executed by her husband. If, in its 
terms, the instrument had purported express- 
ly to release her right of dower, I do not 
think that it would have been, under such 
circumstances, a bar by our law. The prin- 
ciples applicable to this point were fully con- 
sidered in Powell v. Payne [Case No. 11,358], 
In this court, and it is not necessary to do 
more than refer to them. 

But I think also, independent of this point, 
that the instrument cannot be deemed, in 
construction of law, a release of dower. It 
does not purport. to be such a release. The 
words are, "I agree in the above convey- 
ance." This can mean no more than her as- 
sent to her husband's deed, and thgt he may 
sell. But it cannot be interpreted to mean, 
that she thereby released her dower. If such 
an instrument had been good, there would 
have been no reason to hold, that a signature 
of the wife in blank to the deed of her hus- 
band, ought not to be held to operate a re- 
lease of her dower, because it can have no 
rational interpretation, but as an assent to the 
deed. The rule of law appears to me plain, 
that the wife cannot release her dower, ex- 
cept there be apt words to express such in- 
tention. Doubtful words ought never to be 
construed to have such an effect. The de- 
mandant is, therefore, entitled to judgment 
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Case No. 5,945. 

HALD V. SCOVEL. 

[10 N. B. R. 295.] 1 

District Court, B. D. Tennessee. 1874. 

Bankrdptct — Title op Assignee to Lands Pakt- 

LT Paid fos — Right of Pukohaser to 

Rbst after Assignee's Sale. 

1. Where a bankrupt owned property which he 

had only partly paid for, and left the possession 

1 [Reprinted by permission.] 
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and rent of it in the seller, under an agreement 
that the seller was to apply the rent in the reduc- 
tion of the purchase-money; this does not con- 
vey such an interest in the property back to the 
vendor, as will prevent the full title from vest- 
ing in the assignee in bankruptcy. 

2. Where property is sold by an assignee in 
bankruptcy without an order of the court, the 
purchaser will be entitled to the rents and profits 
of the property from the day of sale, and not 
from the day of confirmation of the sale by the 
court. 

Before JOHN RUHM, Register. 

From the petition, and answer, and thef 
proof, I report as follows: 

Fh-st The defendant, H. G. Scovel, has col-^ 
lected the rents of the land described in the 
pleadings since the 19th of February, 1S68, 
the day of adjudication, to the 1st of Janu- 
ary, 1873, and for a period of three months 
in the year 1873, at the rate of ten dollars 
per month, being in all the sum of six hun- 
dred and thirteen dollars and thirty-three and 
one-third cents. 

Second. The sale of the property by the as^ 
signee took place on the loth day of Septem- 
ber, 1870, but it has never been confirmed 
by the court Defendant Scovel collected 
three hundred and nine dollars to date of 
sale, and three hundred and four dollars and 
thirty-three and one-half cents since said 
date. 

Thhrd. Defendant Scovel received the rents- 
since the adjudication as he had before the 
bankruptcy. It appears that William Dis' 
mukes, the father of D. J. JDismukes, 
■ but who . was not the authorized agent 
of the latter (D. J. Dismukes, the bankrupt), 
met Scovel some time in 1867, upon the street 
The elder Dismukes told Scovel in that con- 
versation, in response to Scovel's statement 
, that he had an opportunity of renting the 
lots; that his son, the bankrupt was absent 
South, and that he, the father, would agree 
for the son, timt the rent should go to a cred- 
it on the notes for the unpaid purchase-money. 
The said elder Dismukes further states, that 
he doe.s not remember ever having mention- 
ed the subject to his son after his return, and 
before the bankruptcy. The son, D. J., the" 
owner of the lots, denies that his father was 
his agent for the lots, or that he ever con- 
sented to or knew of the agreement The as- 
signee expressly alleges in his petition, that 
on his being appointed assignee, he called on- 
Scovel and had an interview with him in re- 
gard to the lots, and as to the advisability 
of a sale, and further, that he placed the lots- 
in the hands of Scovel as real estate agent, 
with instructions to offer them for sale and 
collect the rents. Scovel, in his answer, ad- 
mits that the assignee called to see about the- 
sale of the lots, but denies that he agreed to- 
collect the rents as agent of said assignee; 
he further says, respondent, by no word or 
act promised to pay one dollar of rent ta 
him. In his deposition, Scovel reiterates the 
averments in his answer, and adds, that ow- 
ing to length, of time elapsed since his cou' 
versation with assignee, he does not remem- 
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ber what was said. In the absence of any 
proof to the contrary, the allegations In the 
petition, which are not denied, must he taken 
as true. "While Scovel denies having agreed 
to collect the rents, as agent of the assignee, 
he does not deny the allegation of the as- 
signee, to the effect that he (the assignee), 
placed the lots in Scovel's hands for .sale, 
and to collect the rents as real estate agent 
Scovel moreover states, that the assignee has 
paid the taxes accruing since the bankruptcy. 
I therefore report, that Scovel received the 
rents after the adjudication without an ex- 
press agreement on his part to collect them 
as agent, but with notice from the assignee 
that he claimed the rents and profits of the 
land for the benefit of the general creditors, 
and with notice of the bankruptcy. 

Fourth. The sale of the property was post- 
poned by the assignee at the instance of H. 
G. Scovel, who represented to the assignee 
that it was an unfavorable time; when the 
sale was finally made it was done by con- 
sent of said Scovel and with his approval. 

Fifth. In the absence of proof I report that 
H. G. Scovel is entitled, as real estate agent, 
to a commission of 10 per cent, on the rents 
collected since the adjudication, that being 
the customary commission paid in the city 
of Nashville. 

Sixth. I am clearly of opinion, from the 
facts as they appear, that the assignee is en- 
titled to the rents since the filing of the pe- 
tition to the time of the confirmation of the 
sale to Scovel. The proof does not show to 
me that the elder Dismukes was the agent 
of D. J. Dismukes, the bankrupt It does not 
show that Scovel had any authority from the 
latter to apply the rents collected for a credit 
on the notes. But having reduced the rents 
so collected to possession, he is, of course, as 
far as the rents before the bankruptcy are 
concerned, entitled to set them ofC on the notes 
due him. When the said Dismukes was de- 
clared a banki*upt, all his property, of what- 
soever nature, real, personal, and mixed, 
choses in action, equitable and legal estates, 
became vested in the assignee, and the as- 
signment relates back to the day of the filing 
of tlie petition by operation of law. Now 
even if the elder Dismukes were the author- 
ized agent of Dismukes the bankrupt even if 
he had authority to agree with Scovel, that 
the rents by him collected should go to the 
payment of the purchase-money pro tanto, 
such agi-eement, voluntary and gratuitous as 
it was, if it existed at all, could be determin- 
ed at the pleasure of the grantor, but the 
proof does not show that he was the author- 
ized agent Nor does it show that even the 
agreement of the father was made to last 
forever, or that it should not be recorded. I 
am of opinion that with the assignment the 
agreement if it existed, terminated, that the 
rents and profits of the land vested in the 
assignee, that the assignee had not even the 
right in law to agree that the old agreement 
should continue, if ever such agi-eement ex- 



isted. But, moreover, he gave Scovel notice 
that he claimed the rents, and that certainly 
ends the controversy. It is insisted by de- 
fendant that he had an equitable lien on the 
profits of the land by virtue of the vendor's 
lien, especially retained in the deed. It is 
fm'ther insisted by defendant's counsel, that 
being in possession of the land his case was 
analogous to that of a mortgagee in posses- 
sion, who was only liable to account for the 
rents when a bill to redeem is filed. But that 
is clearly erroneous. Had Scovel before the 
bankruptcy filed a bill in the state court to 
foreclose the lien, and had he alleged therein 
that the land was not sufficient to pay his 
debt and asked for the appointment of a 
receiver, he would, under the state law, from 
the date of the filing of the bill have been en- 
titled to a lien on the rents. But he did not 
choose to foreclose, and waited until the as- 
signee insisted on a sale; he has therefore 
no lien except that to which he is entitled as 
the vendor of the property. Nor was he in 
possession; the land consists in a vacant 
unimproved tract The assignee came into 
constructive possession as soon as he gave 
notice to the vendor, or as soon as the as- 
signment was executed. The sale by the as- 
signee is a judicial sale. The owner of land 
sold at a judicial sale is not entitled to re- 
ceive the rents until confirmation; the result 
is, that the assignee is entitled to all the rents 
collected by Scovel since the filing of the pe- 
tition, less ten per cent commission as real 
estate agent 

Seventh. I further report that there was 
due Scovel, as purchase-money on the lots, 
on the date of filing of the petition, as fol- 
lows: 

Whole amount of purchase-money. . $2,000 00 
Payment on account , 500 00 

$1,500 00 
Interest from day of sale to day of 
filing the petition 718 75 

Total ?2,218 75 

The solicitor for defendant has Insisted In 
argument on the following averments In his 
answer as a plea of the statute barring ac- 
tions by assignees, if not brought within two 
years from the time in which the cause of 
action accrued. On the contrary, the peti- 
tioner, as assignee of Dismukes, has lain by 
for a period of over two years without noti- 
fying respondent that he would have to ac- 
coimt for the rent The order of reference 
does not contain a direction to me to report 
on this subject But being called upon by 
both parties to give my opinion thereon, I de- 
cide that this casual averment in the answer 
is not a sufficient plea of the statute. It does 
not moreover, appear, that the assignee did 
give the defendant notice immediately on his 
appointment and after the assignment was 
executed. 

I have also been called upon by the parties 
to state my opinion on that part of the pe- 
tition, praying that the sale to Scovel be set 
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aside for the reasons as set out In the pe- 
tition. Property belonging to tlie estate of 
a bankrupt, upon wbicb there is a lien, can 
only be sold by the assignee upon applica- 
tion to the court, and upon notice thereof to 
the party claiming the lien. It is true, in 
this case there was an order of court; but 
the lien holder (Scovel) is the only person 
who can object to the sale. He is satisfied 
and gave his consent to the sale. The as- 
signee is estopped from going back on bis act 
■done by his consent and approval of Scovel. 
He must execute a deed to Scovel as soon as 
the court confirms his report of sale. Scovel 
will be suffered to prove the balance due him 
after giving credit for his bid of one thousand 
dollars, and all other credits against the es- 
tate of the bankrupt. 

TRIGG, District Judge. The report of the 
register Is confirmed in all things, except 
this, that the owner of the land is entitled 
to the rents until the day of sale to Scovel, 
and not till the day of confirmation of the 
sale. The purchaser at assignee's sale takes 
the rents accrued since the day of sale. De- 
cree for assignee accordingly, -with costs 
against the defendant The sale to Scovel Is 
confirmed. 



HAt.Ii (SHERWOOD v.). See Case No. 12,- 
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Case No. 5,946. 

HALIi V. SINGER et al. 

[3 McLean, 17.] i 

Circuit Court, D. Illinois. June Term, 1842. 

Pbactioe— Capias— Bail Bond— Pleading. 

1. A writ, by virtue of which a bail bond was 
talren, will jiot be set aside on motion, after 
judgment in the original action and suit on the 
bond. 

2. A plea cannot contradict the record. 

3. Errors in the original suit should have been 
•corrected as they occurred, or by writ of error. 

4. It is too late to correct such errors by plea, 
or after action brought on the bail bond. 

[At law. Suit upon a bail bond. Defend- 
ants moved to set aside the capias.] 

Mr. isutterfield, for plaintiff. 
Logan & Goodrich, for defendants. 

OPINION OP THE COURT. This Is an 
action on a bail bond, taken by the marshal. 
In October, 1840. A judgment was obtained 
in that suit, at December term, 1840. And a 
motion is now made to set aside the capias 
in that case, on the ground that no affidavit 
was made, as required by the statute of Illi- 
uois, to hold to bail. If the irregularity ex- 
ist it is too late now to correct it by motion. 
The case has passed into judgment and it 
■can only be reviewed and reversed by a writ 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



of error, if the amount in controversy shall 
authorise such writ 

The declaration in this case sets out the 
writ, the indorsement on it and the bail bond 
in the usual form. To this the defendants 
plead, 1st There was no affidavit on which 
the writ could issue. 2d. That there was no 
writ; and, 3d. That there was no indorse- 
ment upon it, as the statute requires. The 
plaintiff demurred to the plea, and assigned 
as causes of demurrer: 1st That the plea 
is double. 2d. That It puts in issue matters 
of record and of fact 3d. That the plea 
should have concluded to the country. 4th. 
That the bail bond is a recognizance, and that 
defendants cannot go behind it 5th. That 
the bail cannot plead any irregularity in the 
proceedings of the former case. By their 
plea the defendants seek to take advantage 
of a defect in the affidavit on which the ca- 
pias was issued, and by virtue of which the 
bail bond under consideration was taken. 
.There was in fact an affidavit a writ and an 
indorsement of it; and we think, that for any 
formal defects in any of these requisites, ob- 
jection cannot be. made to a suit on the bail 
bond. The bond is in the nature of a recog- ■ 
nizance, and no error in the proceedings prior 
to it, can be pleaded to an action on the bond. 
Advantage should have been taken of the al- 
leged errors, at the lime they occurred, by a 
motion to set aside the affidavit the writ or 
the indorsement as the correction of the er- 
ror might require. For any defect in the 
writ oyer should have been prayed of the 
writ and the defect specially, stited. A plea 
cannot contradict the record, and this is done 
by the plea, in this case, in every essential 
particular. The demurrer to the plea is sus- 
tained, and judgment 



Case No, 5,947. 

HALL V. SPEER et al. 

CI Pittsb. Rep. 513; 6 Pittsb. Leg. J. 403.] 

Circuit Court, W. D. Pennsylvania, March 10, 
1859. 

Patbnts^Injuxctiom — Unrecorded Assignment 
OP Patent. 

1. Where a party is in possession and use of 
an invention, and has been so for a long period 
of time, adverse to the title of complainant, 
and under color and claim of right a court of 
equity will not interpose the extraordinary writ 
of injunction to restrain him. 

2. The failure to record an assignment at the 
patent office does not impair its validity as be- 
tween parties, and against strangers, and is 
only necessary by way of notice to purchasers. 
Pitts V. Whitman [Case No. 11,196]. 

This was a bill in chancery, filed by John 
Hall, assignee of John S. Hall, against James 
A. Speer and John C. Bidwell, to prevent 
the defendants from the further use of two 
certain patents, obtained by John S. Hall, 
for an improvement in plows. The complain- 
ants filed their bill, and at the same time 
moved the court for a preliminary injunc- 
tion, to prevent the defendants from manu- 
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factaring any plows upon the principle of 
the complainant's patents. 

Shaler & Woods, for complainant. 
Marshall & McOonnell, for respondents. 

McCANDLESS, District Judge. The bill 
and exhibits show, that patents for an im- 
provement in the manufacture of plows were 
granted to John S, Hall, dated respectively, 
the 7th day of February, and the 1st day of 
August, 1834. John S. Hall assigned to John 
Hall, the cornplainant, "all the right, title 
and interest which I have in said improve- 
ment, as secured to me by said letters pat- 
ent, for and in the county of Allegheny, 'in 
the state of Pennsylvania, and in no other 
place or places." The bill charges that, in 
violation of complainant's rights, thus se- 
cured to him by the patents, and an assign- 
ment which has been duly recorded in the 
patent office, the respondents are manufac- 
turing large numbers of plows, amounting to 
three thousand annually. 

To the prayer, for a preliminary injunc- 
tion, the respondents interposed the affida- 
vits of James A. Speer and Chairles French, 
claiming substantially that the complainant 
is not the sdle and exclusive owner of the 
said patents; that the money necessary to 
procure the same was advanced by James A. 
Speer to John S. Hall, and that the latter 
assigned to Speer an equal interest in said 
patents, throughout the United States; that 
as joint owners with said patentee, the said 
Speer, in conjunction with his partner Bid- 
well, at great expense, both before and since 
the issue of said letters patent, caused the 
necessary patterns to be made for the pur- 
pose of manufacturing plows, upon the ap- 
proved design of the said patentee. That 
for more than two years after the grant of 
the said letters, and before the assignment 
to complainant, with the consent and appro- 
bation of said patentee, the respondents con- 
tinued to manufacture and sell the same ex- 
clusively; and that, during the time, the 
complainant was frequently in the shop 
where the plows were being manufactured, 
and was informed by the patentee himself, 
that the said James A. Speer was a joint 
owner with him, in said patents, and that 
the same would never have been issued, but 
for the pecuniary advances made by said 
Speer. 

In addition to this, the respondents* ex- 
hibit a receipt from patentee dated the 3d of 
November, 1853, for two hundred dollars, "to 
be applied to the use of patent rights of the 
double moldboard and single moldboard 
plow, now in the patent office of the United 
States"~"to be applied to the use of John S. 
Hall and James A. Speer, if granted by the 
United States." It thus appears that from 
the date of the said letters patent, up to the 
date of the assignment to complainant, in 
October, 1856, and from that date to the 16th 
of February, 1859, the date of the filing of 



this bill, the respondents have been by color 
of title, in the sole and exclusive enjoyment 
of said patents, with the assent of the pat- 
entee, and with at least the passive ac- 
quiescence of the complainant. They alone, 
by their enterprise and capital, have fur- 
nished the public with tangible evidence of 
the existence of such a new and useful im- 
provement, thereby enhancing the benefit, not 
only to the public, but the patentee. 

As the rule on which courts of equity act^ 
by granting or refusing an injunction, in the 
first instance, is to leave the parties in the 
same' position as it finds them, when the ap- 
plication for relief is made. Brightly, N. P. 
261; it will not be necessary to decide upon 
the relative legal and equitable rights of 
the parties, until after answer and final hear- 
ing. The respondents are in possession and 
use of the invention, and have been for a 
long period of time, adverse to the title of 
complainant, and imder claim and color of 
right. In such case a court of equity will 
not interpose the extraordinary writ of in- 
jimction to restrain them. 

There is no power, the exercise of which 
is more delicate, which requires greater cau- 
tion, deliberation and sound discretion, or is 
more dangerous in a doubtful case, than the 
issuing of an injunction; it is the strong 
arm of equity that never ought to be ex- 
tended, unless to cases of great injury, where 
courts of law cannot afford an adequate or 
commensurate remedy in damages. The 
right must be clear, the injury impending, or 
threatened: Bonaparte v. Camden & Amboy 
R. Co. [Case No. 1,617]; neither of which 
characterize the present case; for if it issues 
erroneously, an irreparable injiu-y is inflicted 
for which there can be no redress; it being 
the act of a court, not of the party who 
prays for it It will be refused till the court 
Is satisfied, that the case before 'them is of 
a right about to be destroyed, irreparably 
injured, or that great and lasting injury is 
about to be done by an illegal act. We will 
not prejudice the case at this stage, by the 
declaration of an opinion, as to the legal 
effect of the paper of the 3d November, j.iJ53. 
Courts of equity do not regard the forms of 
instruments; but they look to the intent, 
and give to the acts of the parties, the con- 
struction which that intent justifies and re- 
quires, as far as consistently with general 
principles it can be done: Flagg v. Mann 
[Case No. 4,847]. 

Mr. Justice Story decides that the failure 
to record an assignment at the patent office, 
does not impair its validity, as between the 
parties and against strangers, and is only 
necessary by way of notice to purchasers: 
Pitts V. Whitman [Case No. 11,196]; Curt. 
Pat. 288. The proof by the affidavits is 
clear, that complainant had actual notice of 
respondents' claim, if not of this paper, be- 
fore his purchase from the patentee; and 
for more than two years, without asserting 
his rights, he acquiesced in it. The effect 
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of this and the proper construction to be 
giyen to the paper, will be determined after 
answer and upon final hearing. At present, 
"the right is not clear," and we must decline 
to interpose. Injunction refused. 
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Case ITo. 5,948. 

HALL et al. v. SULLIVAN R. CO. 

[1 Brunner, Col. Gas. 613; i 21 Law Rep, 13S.] 

Circuit Court, D. New Hampshire. May Term, 
1S57. 

CORPOKATE Frakchises — Traxsferabilitt op- 
Mortgage — Power of Sale does xot Super- 
sede Right to Foreclose— Pakties— Rules as 
TO, How Governed. 

_ 1. A corporation cannot, in general, transfer 
its franchise; but where a mortgage of a fran- 
chise by a corporation has been recognized as 
valid by the legislature, it is good between the 
parties. 

fCited in Chicago, R. I. & P. R. Co. v. How- 
?K' 7 Wall. (74 TJ. S.) 415. Followed in 
Vl^}S^ ^^^- ^- Co. V. Lincoln Co.. Case No. 
Jf'^T^^o^^^^" ^' Boston, H. & E. R. Co., 
Id. 13,684; Adams v. Boston, H. & E. R. 
Co., Id. 47; Memphis &, L. R. R. Co. v. 
?r?n^''°-?T^ Com'rs, 112 U. S. 619, 5 Sup. Ct. 
299; New Orleans. Ft S. & L. R. Co. v. 
Delamore, 114 U. S. 508, 5 Sup. Ct. 1012.] 

2. The insertion of a power of sale in a mort- 
gage to trustees for the benefit of bondholders 
does^ not supersede the right of foreclosure by 
bjll m equity. 

3. The court will not allow a rule respecting 
parties, adopted for convenience, to operate so 
as to defeat the ends of justice. 

l^Ci^^^^^^-J^^^^^r^s V. Merrimack & C. R. R., 
^ ^\ Bf. 136; Richardson v. Sibley, 11 Al- 
len, 67.] 

tin equity. This was a biU by Andrew T. 
Hall and others against the Sullivan Railroad 
Company, asking for the transfer to the 
plaintiffs, as trustees, of certain franchises 
of the defendant The defendant company 
gave a mortgage to the plaintiffs as trustees, 
according to the terms of which certain por- 
tions of. the railroad were to be transferred 
to plaintiffs upon default by the defendant 
After default the defendant company resist- 
ed the transfer. Heard on demurrer to the 
bill.] 

H. M. Parker and Joel Parker, for com- 
plainants. 

S. E. Sewall and J. J. Gilchrist, for respond- 
ent 



CURTIS, Circuit Justice. This is a bill in 
equity brought by certain citizens of the 
state of Massachusetts against the Sullivan 
Railroad Company, a corporation created by 
a law of the state of New Hampshire, and 
against George Olcott, a citizen of the last- 
mentioned state. It is founded on a mort- 
gage, a copy of which is annexed to the bill, 
which purports to have been executed under 
the corporate seal pursuant to certain votes 
of the corporation which are therein recited; 
and this mortgage conveys unto the complain- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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ants as trustees "the railroad and franchise 
of the said company in the towns of "Walpole, 
Charlestown, Claremont, and Cornish, in the 
.county of Sullivan and state of New Hamp- 
shire, as the same is now legally established, 
constructed, or improved, or as the same may 
be at any time hereafter legally established, 
constructed, and improved, from its junction 
witli the Cheshire Railroad Company to its 
junction with the Vermont Central Railroad 
Company, with all the lands, buildings, and 
fixtures of every kind thereto belonging, to- 
gether with all the locomotive engines, pas- 
senger, freight, dirt, and hand cars, and all 
the other personal property of the said com- 
pany, as the same now is in use by the said 
company, or as the same may be hereafter 
changed or surrendered by the said com- 
pany." Habendum to the said trustees, and 
"provided, nevertheless, and the foregoing 
deed is made upon the following trusts and 
conditions." Then follow the trusts and con- 
ditions, which will be more fully adverted to. 
hereafter; but it should be here stated that 
the general purpose of the mortgage was to' 
secure the payment of the interest and prin- 
cipal of certain bonds issued by the corpora- 
tion, the interest whereon, had become due 
before this bill was filed, and is unpaid. The 
bill prays, first, that the trustees may be put 
into possession of the railroad franchise and 
property conveyed by the deed, and may be 
directed by the court in its management and 
in the execution of their trust, and that the 
company may be restrained from intermed- 
dling therewith; second, that an account may 
be taken of what is due to bondholders, and 
the -company ordered to pay the same by a 
fixed day, and in default thereof that the 
company may be forever debarred and fore- 
closed from all equity of redemption of the 
mortgaged property; third, that a receiver 
may be appointed, for certain purposes which 
it is not necessary here to specify; fourth, 
that a sale may be made of the franchise 
and property mortgaged; fifth, for relief gen- 
erally; under which last prayer complain- 
ant's counsel, at the hearing, ask for a fore- 
closure by sale, instead of a strict foreclosure, 
as specially prayed for, provided the court 
should be of opinion that a foreclosure by 
sale would be more equitable. 

The railroad corporation has demurred to 
the bUl, and I will now state my opinion up- 
on the several questions which have been ar- 
gued, so far as they are necessarily raised 
by the demurrer. The first is whether the 
mortgage is valid and competent to convey 
what it purports to convey. The objection 
made by the respondents is, that the grant ' 
by the state of the franchise to be a corpora- 
tion and to build, own, and work a railroad, 
and take tolls thereon, is attended with an 
obligation on the part of the company to ex- 
ercise these franchises for the public benefit; 
that consequently the corporation cannot di- 
vest itself of its railroad and all the other 
necessary means of discharging ijts public 
duty; and as these franchises were confided 
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to the particular political person, they can be 
exercised by that person alone, and any at- 
tempt to delegate them to others is inoper- 
ative and void, upon grounds of public pol- 
icy. Many authorities have been cited in 
support of this p('sition, the principal of 
Avhich are Winch v. BU'kenhead, L. & C. J. 
Ry. Co., 13 Bng. Law & Eq. 506; South York- 
shire Ry. Co, V. Great Northern Ry. Co., 19 
Bng. LaTV & Eq. 518; Beman v. Rufford, 6 
Eng. Law. & Eq. 106; Shrewsbury & B. Ry. 
Co. V. London & N. W. & S. U. Ry. Co., 21 
Eng. Law & Eq. 319; Troy & R. B. Co. v. 
Kerr, 17 Barb. 581; State v. Rives, 5 Ired. 
297. 

These authorities are sufficient to show 
that in England the law is as the defendants 
assert it to be in New Hampshire. To B. 
certain extent it needs no authority to show 
that the position must be well founded in 
New Hampshire. Among the franchises of 
the company is that of being a body politic 
with rights of succession of members, and of 
acquiring, holding, and conveying property, 
and suing and being sued by a certain name. 
Such an artificial being, only the law can cre- 
ate; and when created, it cannot transfer 
its own existence into another body, nor can 
it enable natural persons to act in its name, 
save as its agents, or as members of the cor- 
poration, acting in conformity with the 
modes required or allowed by its charter. 
The franchise to be a corporation is, there- 
fore, not a subject of sale and transfer, un- 
less the law, by some positive provision, has 
made it so, and pointed out the modes in 
which such sale and transfer may be effect- 
ed. But the franchises to "build, own, and 
manage a railroad, and to take tolls thereon, 
are not necessarily corporate rights; they are 
<:apable of existing in and being enjoyed by 
natural persons; and there is nothing in their 
nature inconsistent with their being assign- 
able. Com. Dig. "Grant," C; Peter v. Ken- 
dal, 6 Bam. & C. 703. 

Whether, when they have been granted to 
:a corporation created for the purpose of hold- 
ing and using them, they may legally be 
mortgaged by such corporation in order to 
obtain means to carry out the purpose of its 
-existence, must depend upon the terms in 
which they are granted, or, in the absence 
of anything special in the grant itself, upon 
the intention of the legislature, to be deduced 
from the general purpose it had in view, the 
means it intended to have employed to ex- 
ecute those purposes, and the course of legis- 
lation on the same or similar subjects; or, as 
it is sometimes compendiously expressed, up- 
on the public policy of the state. There is 
nothing in the particular terms of the grant 
of these franchises to the Sullivan Railroad 
Corporation which expressly restrains their 
exercise to that corporation alone. The ques- 
tion whether they can be exercised by any 
-other person than the corporation, depending 
■upon the public policy of the state of New 
Hampshire, to be deduced from an exumiua- 
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tion not merely of this charter, but of the gen- 
eral course of the legislation of the state on 
this and similar subjects, it is eminently 
proper that this court should, if possible, fol- 
low and not precede the supreme court of 
New Hampshire in its conclusions respecting 
this question. In the absence of any decision 
by that court I should enter upon an examina- 
tion of it with great reluctance. In the 
manuscript opinion of the supreme court of 
New Hampshire in the case of Pierce v. 
Emery [32 N. H. 484], which has been pro- 
duced at the bar, Mr. Chief Justice Perley 
has stated some views on this question. If it 
were necessary for me, in this case, to come 
to any conclusion concerning it, I should 
probably assent to the views therein express- 
ed, though I do not understand the question 
whether a corporation can mortgage its rail- 
road and its franchises to own and manage 
and take toll on it, came directly into decision 
in that case. But I do not find myself under 
the necessity of deciding this question, be- 
cause I am of opinion that the legislature of 
the state of New Hampshire has so far rec- 
ognized the validity of this mortgage, that it 
is not now to be deemed invalid, as being con- 
trary to the public policy of the state. 

On the 14th day of July, 1855, the legisla- 
ture of New Hampshire passed an act, the 
title and fixst two sections of which are as 
follows: — 

"An Act Relating to the Sullivan Railroad 
Company. 
"Sec. 1. Be it enacted, etc. That for the 
purpose of enabling the Sullivan Railroad 
Company to pay and satisfy its debts, and 
thereby to have greater power and means to 
provide for the public travel and transporta- 
tion over its road, the said corporation is au- 
thorized to create and issue a new stock to the 
amount of six hundred thousand dollars, to 
be issued and disposed of hi the manner here- 
in provided; which stock shall have all the 
rights and privileges and incidents attached 
to any stock in said corporation, and shall, 
moreover, as a preferred stock, have attach- 
ed to it the rights and privileges specially con- 
ferred by this act. 

"Sec. 2. Upon the adoption of the act, by 
two thirds of the stockholders, at a meeting 
duly called for that purpose, the corporation 
shall proceed to create such stock to the 
amount aforesaid, in shares of one hundred 
dollars each, and shall ofEer the same to the 
mortgage creditors of the company, who shall 
have the right to take the same in manner 
following, to wit: The several creditors hold- 
ing bonds under the mortgage made by said 
company on the 13th day of February, 1850, 
may subscribe for and take of said stock an 
amount equal to eighty per cent of the prin- 
cipal sum of the bonds held by them respec- 
tively, and pay therefor in their bonds, which 
shall be received in payment thereof, the hold- 
ers surrendering all outstanding coupons 
thereon. Those holding bonds issued under 
the mortgage made by the said company on 
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the 1st of August, 1851, may subscribe and 
take of said stock an amount equal to fifty 
per cent of the principal sum of the bonds 
held by them respectiyely, and pay therefor 
in said bonds, at that rate, surrendering the 
coupons as aforesaid. So much of said stock 
as shall remain after satisfying the bonds is- 
sued under the security of said mortgages, 
in the manner provided by this act, may be 
Issued to any parties who shall in considera- 
tion thereof pay off, satisfy, and extinguish 
all debts due from said company, which are 
not within" the security;^ of either of said mort- 
gages, and which shalf exist against, the com- 
pany at the time when the stock hereby au- 
thorized shall be created:" 

And on the same day the following act was 
passed:— 

"An Act in Relation to the Sullivan Railroad. 
"Be it enacted, etc. 

"Sec. 1. That if it shall become neces- 
sary at any time for the trustees of the mort- 
gage bonds issued by the Sullivan Railroad 
Company to take possession of said railroad, 
and to operate the same for the benefit of the 
bondholders, and said trustees shall actually 
take possession thereof, and operate the same, 
such trustees shall not, by reason of their 
operating said railroad, as aforesaid, incur 
any personal liability except such as they 
shall assume by contract 

"Sec 2. This act shall take" effect from its 
passage." 

By the first of these acts, the legislature 
recognize the existence of the mortgage now 
in question, and confer on the corporation 
new powers to enable it to pay the debts se- 
cured by the mortgage, and it is expressly 
declared that this was done to enable the 
jcorporation to have greater power and means 
to provide for the public travel and transpor- 
tation over its railroad. By the second of 
these acts, not only the existence of the mort- 
gage and the power "of the trustees to take 
possession of the railroad and operate it for 
the benefit of the bondholders, are recognized, 
but the responsibility to be incurred by the 
^ustees in the exercise of these powers to 
take possession of and operate the road, is 
jegulated and limited. After the legislature 
had thus granted to the corporation new pow- 
-ers, to enable it the better to accomplish its 
duties to the public by paying off this mort- 
gage, and had interposed to facilitate the ex- 
•ercise of the powers of the trustees under the 
mortgage, by regulating and restricting the 
j)ersonal liabilities to be incurred by them in 
the exercise of these powers, it seems to be 
impossible to maintain that the mortgage it- 
self is void, because contrary to the public 
■policy of the state. The will of the legisla- 
ture, while acting within the powers con- 
ferred by the people of the state, constitutes 
the public policy of the state; and so far from 
manifesting its will to have this mortgage 
void and inoperative, it has interfered to help 
out its operation, and make it more easily 
jivailable as a security. I do not thiirLk a 



court of justice can undertake to declare that 
a mortgage was contrary to the public policy 
of the state, after the legislature has directly 
interposed to aid the mortgagees to act under 
it I am therefore of opinion that this mort- 
gage, so far as it purports to convey to the 
trustees the tangible property of the company, 
and the right to manage and work the road 
and take toll thereon, is not void as being 
contrary to the public policy of the state. 

The next question I have considered is, 
whether the trustees are entitled, upon the 
case made by the biU, to a decree of foreclo- 
sure, either by a strict foreclosure or by a 
sale. It is insisted by the defendants that 
the only mode of foreclosing this mortgage 
is by a sale in pursuance of the fourth 
article; and though it is not denied that 
this power of sale may be executed \m- 
der the direction of a court of equity, upon 
a bill framed for that purpose, yet it is ob- 
jected that this bill does not show that a 
case exists for the exercise of that power; 
because it does not appear that the holders 
of two thirds of the amount of the bonds 
have requested the trustees to sell. The 
right to foreclose is incident to all mortgages, 
save "Welsh mortgages; and there is no gi'otmd 
for maintaining that this is a Welsh mort- 
gage. For the conveyance is a collateral 
security for the bonds of the company, the in- 
terest and principal of which are payable at 
fixed times, and the failure to pay such prin- 
cipal or interest is a breach of the second 
express condition in the deed. jBalfe v. Lord, 
2 Dru. & War- 480. 

Without undertaking to say that the par- 
ties may not restrict the rigbt of foreclosure, 
I consider it quite clear that the insertion of 
a power of sale in a deed of mortgage neither 
deprives the mortgagee of his right to strict 
foreclosure where such right would other- 
wise exist nor prevents a court of equity from 
foreclosing by a sale made under its direc- 
tion, in cases where it finds a strict fore- 
closure is not matter of absolute right on the 
part of the mortgagee, and a strict foreclosure 
wotfid be inequitable. In Slade v. Rigg, 3 
Hare, 35, Sir James Wigram, V. C, decreed 
a strict foreclosure, though the deed contained 
a power of sale, and it was argued that the 
execution of that power was the only remedy 
for the mortgagee. In Wayne v. Hanham, 
4 Eng. Law & Eq. 147, the deed contained a 
power of sale. The mortgagee brought a 
bill for a strict foreclosure. The mortgagor 
resisted, and insisted that the mortgagee 
could only have a decree for a sale. Sir 
George Turner, V. C, reviewed the case of 
Slade V. Rigg, approved it, and decreed a strict 
foreclosure. These were mortgages of per- 
sonalty, which increased the difficulty of or- 
dering a strict foreclosure; but that as well 
as the existence of the power of sale, was 
held to be insufficient to confine the mortgagee 
to an exercise of the power of sale contained 
in the deed. I think the true distinction is 
taken in Jenkin v. Row, 11" Eng^ Law & Eq. 
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297; it is between deeds containing a mere 
trust for a sale to secure money advanced, and 
a mortgage. The former must, of course, be ex- 
ecuted as declared, and there the remedy 
stops. But if the deed be a mortgage, the 
right to a foreclosure arises from the nature 
of the security, and is entu:ely consistent 
with the existence of another right, viz., a 
power to sell in pais, which 'the mortgagor 
cannot compel the mortgagee to execute. It 
is inserted for the benefit of the mortgagee, 
and he may avail himself of it, or not, at 
his own will. It was argued, in the case at 
bar, that it could not have been intended that 
a right to foreclose should exist, because, 
after foreclosure, the trustees would still hold 
as trustees, and so the whole matter would 
stand as before. It is true uiey would hold 
the absolute estate as trustees; but it would 
be as trustees for the bondholders,' and sub- 
ject to such disposition thereof, as their rights 
and interest might require. In the case of 
Shaw V. Norfolk Co. R. Co., the supreme court 
of Massachusetts had a similar mortgage be- 
fore them, and held that the power of sale did 
not supersede the right to foreclose by bill in 
equity. 5 Gray, 162. 

My opinion is, therefore, that upon the case 
stated in this bill the trustees have a right to 
come into a court of equity to foreclose this 
mortgage. In what manner it is to be fore- 
closed, whether by a strict foreclosure, or by 
a sale, it would be premature now to decide. 
"Whether the statute law of New Hampshire 
defining the rights and methods of foreclosure 
so affects the right itself that only a strict 
foreclosure, substantially such as is there pro- 
vided for, can be decreed by a court of equity; 
or whether the grant of equity jurisdiction 
to the supreme com't of that state can be con- 
sidered as hating affected the right of fore- 
closure, by superadding those principles of 
equity respecting foreclosure which are ad- 
ministered in courts of equity; or how far this 
court is to regard either of these considera- 
tions, and what particular method of fore- 
dosm-e the principles of equity require in 
this case,— can only be properly decided at 
the hearing, when the merits of the case shall 
be before the court upon the allegations and 
proofs of both parties. For the pui-pose of 
this demurrer, it is enough that upon the case,. 
as stated in the bill, the complainants ap- 
pear to be entitled to some decree of fore- 
closure. And inasmuch as the demurrer, be- 
ing talien to the whole bill, must be overruled, 
if the biU for any purpose is sustainable, it 
is not necessary to decide whether the com- 
plainants are entitled to the aid of a court 
of equity to put them In possession, either 
in the course of or indepeLaeut of a processi 
of foreclosure. This question also may best be 
decided at the hearing. If the complainants 
merely sought possession of tangible property 
of the company, not for the purpose of fore- 
closing the mortgage, but to enable them to 
take its profits, there might be no sufficient 
reason for the interposition of a court of 
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equity. On the ot^er hand, if they also need 
to be quieted and protected in the enjoyment 
of incorporeal rights, the nature of the rights 
and their liabihty to numerous hiterruptions 
and infringements might render the powers 
of a court of equity indispensable to their ef- 
fectual protection. See Oroton Turnpike- 
Road Co. V. Ryder, 1 Johns. Ch. 611; New- 
bm-gh & Cochecton Turnpike-Road Co. v. Mil- 
ler, 5 Johns. Ch. 101; Boston Water-Power Co. 
V. Boston & W- R. Co., 16 Pick. 525. When 
the whole case is before the court, it can be 
seen what the rights of the parties are, and 
how far and for what pmrposes the complain- 
ants need the aid of the court 

The remaining question is, whether it was 
necessary for the trustees to make the bond- 
holders parties. Generally when a mortgage 
is made to a trustee for the benefit of a cestui 
que trust, I apprehend that the question 
whether the cestui que ti-ust ought to be made 
a party, depends on the pm'pose of the trust. 
If the trustee is the proper party to receive 
and continue to hold the money for the bene- 
fit of the cestui que trust, so that the object 
of the suit is merely to reduce the trust fund 
to possession, that the trustee may hold it in 
trust, the cestui que trust is not a necessai-y 
party. For I take the general rule to be, that 
to a suit by a trustee to obtain possession of 
the trust fund, the cestui que trust need not 
be made a party. See Calv. Parties, 212-215, 
and cases there cited; Allen v. Knight, 5 
Hare, 272. But where a trustee is interposed 
between a lender and a borrower merely for 
the purpose of enabling the lender to obtain 
payment thi-ough the exercise by the trustee 
of powers conferred on him by the mortgage, 
and the lender is the proper party to receive 
the money, he should be made a party to a 
Dill for foreclosure. It is, m truth, between 
him and the mortgagor that the account is 
to be taken, and he ought to be before the 
court for the purpose of taking the account, 
as well as to receive the money if paid. See 
Story, Eq. PI. § 201. But this requirement 
of the presence of the cestui que tnist must 
give way to the absolute impossibility, or even 
to the excessive inconvenience of complying 
with it And the case at bar undoubtedly 
presents an instance of such excessive incon- 
venience, if not of absolute impossibility. The 
bill shows that the number of different bonds 
secured by this mortgage was seven hundred 
and five, amounting to the sum of five hundred 
thousand dollars. They were not issued until 
after the execution of the mortgage; of course 
tlieir original holders are not parties to the 
deed. It is a notorious fact and recognized 
in various ways by the legislation of most 
states where railroad corporations have is- 
sued such bonds, and manifestly contemplated 
by the deed in question, that these bonds were 
to be sold in the market and pass from hand 
to hand. Consequently it must have been im- 
possible for the trustees to know who were the 
holders when the bill was filed; and if then 
known, there would be no probability that 
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they would continue in the same hands dur- 
ing any considei'able time. To require the 
ti'ustees to make the holders parties, would 
amount to a prohibition to sue; and it is now 
too well settled to require a reference to au- 
thorities to show that courts of equity do not 
allow a rule respecting parties, adopted for 
purposes of convenience and safety, to op- 
erate so as to defeat entirely the pm'poses of 
justice. Nor is this a case In which it could 
answer any beneficial purpose to make some 
of the bondholders parties, in behalf of them- 
selves and all others. The trustees are com- 
petent, and it is their duty, to represent all. 
Powell v. Wright, 7 Beav. 444. The deed so 
treats them. In the cases of a sale, or pos- 
session taken of the road for purposes of man- 
aging it and receiving the income, the deed 
looks to the trustees to ascertain who are 
holders of bonds, and to pay to each his 
aliquot part. And It Is in the power of the 
court, by directing the proper inquiries before 
a master, to have the holders of the bonds 
before the com't at the moment when the ac- 
count is to be taken, and thus afford all need- 
ful security, as well to them as to the mort- 
gagors and the ti-ustees. See Story, Eq. PI. 
§ 207a; Williams v. Gibbes, 17 How. [58 U, 
S.] 239; Gooding v. Oliver, Id. 274. It was 
stated at the bar that the supreme court of 
Mussachusettscame to this same conclusion in 
reference to parties, in Shaw v. Norfolk Co. R. 
Co., above referred to, but that no report of 
the decision, on that pointy has been made. 
5 Gray, 170. My opinion is that the objec- 
tion for the want of parties is not tenable. 

The demurrer is overruled, and the defend- 
ants ordered to answer the till. 

NOTE. Franchises of corporations are not 
generally the subject of sale or transfer, unless 
specially made so by some positive provision in 
them. See Adams v. Boston, H. & E. R. Co. 
[Case No. 47]; Sweatt v. Boston, H. & E. R. 
Co. [Td. 13,684]; Richardson v. Sibley, 11 Al- 
l?"' ^Tv' ^-A-bbott V. Johnstown, G. & K. H. R. 
Co., 80 N. Y. 29, citing case in text, and ap- 
proving doctrine as there laid do-yvn. Corpora- 
tions as parties to a suit See Railroad Co. v. 
Howard, 7 Wall, [74 U, S.] 415, citing case in 
test. 

Case ia"o. 5,949. 

HALL V. UNGER. 

[4 Sawy. 672; 2 Abb. (U. S.) 507.] i 

Circuit Court, D. California. Nov. 8, 1867.2 

Sax Francisco Alcalde Titles— Derangement 
ON One Subject (Consistent with Capacity to 
Act on Other Subjects — ^Mental Capacitt to 
EsECOTE PoWEn of Attohney — Presumptjon 
of Iiatv as to Sanity — Burden op Proof — 
Presumption of the Law where Habitual In- 
sanity IS Shown — Insanity Inferred from 
Circumstances— Duty of Officer Taking Ao 
kxowledgment. 

1. The operation of the Van Ness ordinance 
of the city of San Francisco and the confirmato- 



1 [Reported by L. S. B. Sawyer, Esq., and by 
Benjamin Vaughan Abbott, Esq., and here com- 

giled and reprinted by permission. The sylla- 
us and opinion are from 4 Sawy. 672, and the 
statement is from 2 Abb. (U. S.) 507.] 
a [Affirmed in 15 Wall. (82 U. S.) 9.] 



ry legislation of the state of California, and the 
actioii of congress, was to give to the holders 
of San Francisco alcalde grants, such as are 
mentioned in the ordinance, an aljsolute and in- 
defeasible estate. 

2. The law recognizes the fact ' that there 
may be derangement of the mind as to particu- 
lar subjects, and yet capacity to act on other 
subjects. In determining, therefore, the ability 
of a person alleged to be insane to execute any 
particular act, the inquiry should first be what 
degree of mental capacity is essential to the 
proper execution of the act in question, and then 
whether the party possessed at the time such 
capacity. 

3. For a valid execution of a power of at- 
torney to convey land, it is essential that the 
party executing the power should at the time 
possess sufficient mind and memory to under- 
stand the nature of the business he is engaged 
in, to know the character and location of the 
property, and the object and effect of the act 
he is doing; in other words, it is essential that 
he should recollect that he is the owner of the 
property mentioned, the place where such prop- 
erty is situated, and that the instrument con- 
ferred authority for the sale of the same. 

[See note at end of case.] 

4. The law presumes that every adult man is 
sane, and possessed of the absolute right to sell 
and dispose of his property in whatever way he 
may choose; his will, in every case, standing 
as the reason of his conduct Whoever denies 
his sanity must establish the position; the bur- 
den of proof rests upon the party who alleges 
the mental derangement. If the validity of a 
particular act is assailed, the assailant must es- 
tablish that at the time the act was done the in- 
sanity existed. 

o. The fact of the existence of a prior or sub- 
sequent lunacy, except where it is habitual, does 
not suffice to change the burden of proof. The 
case is, however, otherwise, where .such habitual 
insanity is shown to have existed; then the pre- 
sumption is that the party was insane at the 
time, and the burden of proof rests with those 
who allege the party's competency. 

[Cited in Parkhurst v. Hosford, 21 Fed. 833.] 

6. In considering whether a particular act as- 
sailed for the alleged insanity of the party was 
valid or not, regard must be had, in the ab- 
sence of direct testimony on the point to all the 
attending circumstances, the reasonableness of 
the act in itself, a^d its approval by lie family 
and relations of the party. 

7. It is the duty of an officer authorized to 
take the acknowledgment of an instrument to 
satisty himself, before he signs his certificate, 
of the competency of the party to execute the 
instrument, and the presumption of capacity is 
therefore strengthened by the attestation of the 
officer. 

_ This was an action to recover possession 
of lands. It was originally commenced by 
Mary K. Hall, who was the widow, and 
four other plaintiffs, who were the children 
of John Hall, deceased; from whom the 
plaintiffs claimed to inherit the premises in 
question. Mary K. Hall died during the pro- 
ceedings, after which the action was prose- 
cuted by the other plaintiffs. The action was 
originally brought against Adolph Unger, 
and seventeen other defendants; but the 
plaintiffs discontinued against Unger and 
several other defendants, and prosecuted the 
action against Henry S. Dexter and six oth- 
ers.3 The leading question of general inter- 

3 Notwithstanding the change of parties, the 
action was known, tluoughout proceedings in 
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est, presented upon the trial, related to the 
mental capacity of John Hall to eseeute a 
certain power of attorney. The facts, so far 
as are necessary to present this question, 
were as follows: The land in question was a 
lot situated upon Bryant-street, in San Fran- 
cisco. The plaintiffs claimed it as heirs of 
John Hall; and they proved a grant of the 
land to Hall from an alcalde in San Fran- 
cisco, and subsequently confirmed by the 
legislation of the state and of the United 
States, which vested the title in him; the 
relationship of the plaintiffs to Hall; his 
death; the possession of the lands by the de- 
fendants, and other facts requisite to make 
out a presumptive right to recover. To meet 
the case thus presented, the defendants gave 
in evidence a power of attorney, purporting 
to be executed by John Hall, on December 
27, 1852, to one James W. Harris, empower- 
ing him to sell and convey the real property 
in controversy, and also to appoint a substi- 
tute to act for him. This power bore a cer- 
tificate of due acknowledgment before a com- 
missioner of California, resident in Pennsyl- 
vania. They also produced a substitution of 
the power to one David B. Rising, and a 
conveyance of the premises by Rising, act- 
ing under this substitution, to Daniel D. 
Page, vmder whom they claimed title. This 
power of attorney, and the acts done under 
it, the plaintiffs assailed, contending that, at 
the time it purported to have been executed, 
Hall was insane, and incapable, by reason 
of his insanity, from attending to any busi- 
ness. Many witnesses were examined upon 
this question; but the recapitulation of their 
testimony given in the judge's charge is suf- 
ficient to explain his general instructions. 

Hall, McAllister & Galpin, for plaintiffs. 
J. P. Hoge and Sol. A. Sharp, for defend- 
ants. 

FIELD, Circuit Justice ' (charging jury). 
This is an action of ejectment to recover the 
possession of a 100-vara lot, situated on the 
northerly side of Bryant street, near First 
street, in this city. The plaintiffs claim the 
property as the heirs of John Hall, deceased. 
In support of their claim they have producfid 
a grant of the premises issued to Hall hy 
Alcalde Leavenworth, on the thu-tieth of De- 
cember, 1848, and have proved its genuine- 
ness and due execution; they have shown the 
marriage of H^U with their mother, Mary 
K. Hall, and that they are the children of 
this marriage. John Hall died in September, 
1860, and Mary K. Hall has died during the 
pendency of the present action. At the death 
of their father the plaintiffs were all minors, 
the eldest being twenty years, and the 
youngest nine years of age. The property 
granted, assuming that the grant was valid, 

the circuit court, as Hall v. TJnger. But sub- 
sequent proceedings on error were instituted 
under the title Dexter v. Hall [15 Wall. (82 U. 
S.) 9.] 



was the separate property of Hall, and by 
the law of descents and distributions of this 
state whatever interest he then possessed 
passed upon his death, one-third to his sur- 
viving wife, and the remainder in equal 
shares to the children. On the death of the 
wife her interest also went to the children, 
so that now the entire estate which he pos- 
sessed in this property at his decease, as- 
suming that he possessed any, is vested in 
the plaintiffs. 

It is not necessary to consider whether 
originally American alcaldes in the city of 
San Francisco, after the cession of California 
to the United States, possessed any power to 
make grants of land. So far as this case 
is concerned it is immaterial whether they 
did or did not possess such power. The sub- 
sequent action of the authorities of the city 
of San Francisco, and the confirmatory legis- 
lation of the state, together with the action 
of congress, have given to the holders under 
alcalde grants, recorded like the one in suit, 
an absolute and indefeasible estate, even If 
they acquired originally no title whatever 
by the grants. 

By the ordinance of the common council 
of the city of San Francisco, commonly des- 
ignated, from the name of its reputed author, 
the "Van Ness Ordinance," the city relin- 
quished and granted all her right and claim 
to the lands within her corporate limits, as 
defined by the charter of 1851, to the parties 
in the actual possession thereof, by them- 
selves or tenants, on or before the first day 
of January, A. D. 3855, provided such pos- 
session was continued up to the time of the 
introduction of the ordinance into the com- 
mon council, or, if interrupted by an intruder 
or trespasser, had been or might be recover- 
ed by legal process; but at the same time 
the ordinance declared that all persons who 
held title to lands within said charter limits, 
lying east of Larkin street and north-east of 
Johnson street, by virtue of any grant made 
by any ayuntamiento, town council, or al- 
calde of the pueblo, after the seventh of 
July, 1846, and before the incorporation of 
the city, which grant, or the material portion 
thereof, was registered or recorded in a 
proper book of records— deposited in the oflice 
or custody or control of the recorder of the 
county of San Francisco — on or before April 
3, 1850. should for all the purposes contem- 
plated by the ordinance "be decreed to be 
possessors of the land" granted, although the 
land might be in the actual occupancy of 
persons holding the same adverse to the 
grantees. In other words, the ordinance de- 
clared that the title of the city, whatever it 
may have been, should go to the parties in 
actual possession at a designated period, and 
that the holders under alcalde grants, which 
were, previous to April 3, 1850, registered or 
noted in books deposited in the recorder's 
office, should be deemed such possessors for 
the purposes of the ordinance. 

In this case it has been shown that the 
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grant was registered in a proper book at the 
time or soon after its execution, in 184S, and 
that this boolc was deposited in the office of 
the recorder on its establishment in April, 
1850. The Van Ness ordinance did, there- 
fore, if it were valid, transfer to and vest in 
John Hall (had he not previously disposed of 
the premises) all the right and title of the 
city. But lest the action of the common 
council, in passing this ordinance, might have 
been In excess of their authority, application 
was made to the legislature of the state for 
its confirmation, and on the eleventh of 
March, 1858, the legislature ratified and con- 
firmed it. 

But notwithstanding this legislation, there 
were numerous persons— some of them among 
our ablest lawyers— who denied that there 
was any title in the city which she could 
relinquish, and insisted that all the lands 
within the corporate limits belonged to the 
United States. The framers of the ordinance 
also appear to have entertained some doubts 
on this subject, for they provided in the tenth 
section that application should be made, not 
merely to the legislature of the state for con- 
firmation, but to congress, "to relinquish all 
the right and title of the. United States to 
the said lands for the uses and purposes" 
mentioned in the ordinance. 

AfEected by similar doubts, and in order to 
give quiet and security to the parties holding 
under the Van Ness ordinance, one of our 
senators introduced a bill into congress con- 
taining a clause relating to these lands. The 
bill became a law on the first of July, 1864, 
and by it all the right and title of the United 
States to lands within the corporate limits of 
the city, as defined by the charter of 1851, 
with certain reservations not material to this 
case, were ceded to the city and its succes- 
sors for the uses and purposes specified in the 
Van Ness ordinance. 

Thus, gentlemen, you will perceive that all 
the possible sources of title of lands, namely, 
'the city as successor to the pueblo, the state, 
and the United States, have imited to vest 
an absolute and indefeasible estate- in the 
claimant under the alcalde grant in question. 
The defendants being in possession of the 
premises when this action was instituted, the 
case of the plaintiff is thus prima facie made. 

To meet the case thus presented, the de- 
fendants have produced and given in evi- 
dence a power of attorney, purporting to be 
executed by John Hall, on the twenty-sev- 
enth of December, 1852, to one James W. 
Harris, empowering him to sell and convey 
the real property in controversy, and also to 
appoint a substitute to act for him. This 
power bears a certificate of due acknowledg- 
ment before a commissioner of California, 
resident in Pennsylvania. They have also 
produced a substitution of the power to one 
David B. Rising, and a conveyance of the 
premises by Rising, acting under this substi- 
tution, to Daniel D. Page, under whom they 
claim. This power the plaintiffs assail, con- 
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tending that, at the time it purports to have 
been executed, Hall was insane, and incapa- 
ble, by reason of his insanity, from attending 
to any business. 

Gentlemen:— I do not propose to attempt 
any nice or philosophical exposition of the 
subject of insanity. I should certainly fail 
if I made the attempt; and if I could suc- 
ceed, the result would not be of any service 
to you in determining this case. Any elab- 
orate and extended dissertation, if it were 
possible for me to present such a one, would 
only tend to perplex and confuse your minds. 
I shall make a few observations on the sub- 
ject, and refer to the rules laid down by the 
authorities to guide you in considering il; and 
then call your attention briefly to the evi- 
dence in the case. 

The physicians who havebeen examined, and 
the text writers, declare that it is impossible 
to give any consistent definition of insanity; 
that no words can comprise the different 
forms and characters which this malady may 
assume. The most common forms in which 
it presents itself, are those of mania, mono- 
mania, and dementia. All these imply a de- 
rangement of the faculties of the mind from 
their normal or natural condition. Idiocy, 
which is usually classed under the general 
designation of insanity, is more properly the 
absence of mind than the derangement of its 
faculties; it is congenital, that is, existing 
in birth, and consists not in the loss or de- 
.rangement of the mental powers, but in the 
destitution of powers never possessed. 

Mania is that form of insanity where the 
mental derangement is accompanied with 
more or less of excitement. Sometimes the 
excitement amounts to a fury. The individ- 
ual in such cases is subject to hallucinations 
and illusions. He is impressed with the re- 
ality of events which have never occurred,, 
and of things which do not exist, and acts 
more or less in conformity with his belief in 
these particulars. The mania may be gen- 
eral, and affect all or most of the operations 
of the mind; or it may be partial, and be 
confined to particular subjects. In the latter 
case it is generally termed monomania. 

Dementia is that form of insanity where 
the mental derangement is accompanied 
with a general enfeeblement of the facul- 
ties. It is characterized by forgetfulness,. 
inability to follow any train of thought, and 
indifference to passing events. "In demen- 
tia," says Ray, a celebrated writer on medi- 
cal jurisprudence, "the mind is susceptible 
of only feeble .and transitory impressions^ 
and manifests but little reflection even up- 
on tiiese. They come and go without leav- 
ing any trace of their presence behind them. 
The attention is incapable of more than a 
momentary effort, one idea succeeding an- 
other with but littie connection or coher- 
ence. The mind has lost the power of com- 
parison, and abstract ideas are utterly be- 
yond its grasp. The memory is peculiarly 
weak; events the most recent and most 
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nearly connected with the Individual being 
rapidly forgotten. The language of the de- 
mented is not only incoherent, but they are 
much inclined to repeat insulated words and 
phrases without the slightest meaning." 

These common forms of insanity, mania, 
monomania, and dementia, present them- 
selves in an infinite variety of ways, seldom 
exhibiting tliemselves in any two cases ex- 
actly in the same manner. Mania somfr 
times affects, as already observed, all the 
operations of the mind; and sometimes the 
mental derangement appears to be limited 
to particular subjects. An absence of reason 
on one matter, indeed, on many mattei*s, 
may exist, and at the same time the patient 
may exhibit a high degree of intelligence 
and wisdom on other matters. The books 
are full of such cases. Many of them have 
been cited to you by counsel on the argu- 
ment. They show, indeed, a want of entire 
soundness of mind; they show partial in- 
sanity; but this does not necessarily unfit 
the individuals affected for the transaction 
of business on all subjects. In a case which 
arose in the prerogative court of England 
(Dew V. Clark, 3 Addams, Ecc. 79), it was 
said by counsel tliat partial Insanity was 
something unknown to the law of England. 
To this suggestion the court replied: "If he 
meant by this that the law of England 
never deems a person both sane and insane 
at the same time upon one and the same 
subject, tlie assertion is a mere truism. But 
if by that position it be meant and intended 
that the law of England never deems a par- 
ty both sane and insane at different times 
on the same subject, and both sane and in- 
sane at the same time on different subjects, 
there can scarcely be a position more des- 
titute of legal foundation, or rather there 
can scarcely be one more adverse to the cur- 
rent of legal authority." In that case the 
court cited the language of Locke, that "a 
man who is very sober and of right under- 
standing in all other things, may, in one 
particular, be aS frantic as any man in Bed- 
lam;" and of Lord Hale, who says, "There 
is a partial insanity, of mind and a total in- 
sanity; in the first, as it respects particular 
things or persons, or in respect of degrees, 
which is the condition with very many, es- 
pecially melancholy persons, who for the 
most part discover their defect In excessive 
fears and grief, and yet are not wholly des- 
titute of the use of reason." 

So, too, in dementia, where there is a gen- 
eral enfeeblement of the mental powers, 
there is not usually equal weakness ex- 
hibited on all subjects, nor in all the facul- 
ties. Those matters which, previous to the 
existence of the malady, the patient fre- 
quently thought of and turned over in his 
mind, are generally retained with greater 
clearness than less familiar objects. One 
faculty may be greatly impaired.— the mem- 
ory, for example,— while other faculties re- 
tain some portion of their original vigor. 



The disease is of all degrees, from slight 
weakness to absolute loss of reason. The 
enfeeblement usually progresses gradually- 
through a twilight, as it were, of reason, be- 
fore the darkness of night settles upon tlie 
mind. 

It is important to bear these observations 
"in mind; for it does not follow from the fact 
that mania or dementia be shown, that there 
may not be reason or capacity for business 
on some subjects. In determining the abili- 
ty of the alleged insane person to execute 
any particular act, the inquiry should first 
be, what degree of mental capacity is es- 
sential to the proper execution of the act in 
question; and then whether such capacity 
was possessed at the time by the party. It 
is evident that a very different degree of ca- 
pacity is required for the execution of a 
complicated contract, and a single transac- 
tion of a simple character, like the purchase 
or sale of a lot. 

The act done In the ease at bar was the 
execution of a power of attorney to sell 
three lots in San Francisco, The act re- 
quired no greater exercise of reason than 
is essential to the valid execution of a will 
of real property; and the authorities which 
determine the degree of capacity essential 
in such cases may properly be relied upon 
as furnishing the proper rule in this case. 
And those authorities concur, especially the 
later authorities, substantially in this; that 
It is only necessary to the validity of the 
will that the testator had sufBcient mind 
and memory to understand the business up- 
on which he was engaged, and the effect of 
the act he was doing. "He must," in the 
language of Judge Washington, in Harrison 
V. Rowan [Case No. 6,141], "have a sound 
and disposing mind and memory. In oUier 
words, he ought to be capable of making 
his will, with an understanding of the na- 
ture of the business In which he is engaged 
—a recollection of the property he means to 
dispose of— of the persons who are the ob- 
jects of his bounty, and the manner In which 
it is to be distributed between them. It is 
not necessary that he should view his will 
with the eye of a lawyer, and comprehend 
its provisions in their legal forms. It is suf- 
ficient if he has such a mind and memory 
as wUl enable him to understand the ele- 
ments of which it is composed— the distri- 
bution of his property in its simple forms. 
It is the business of the testator to dictate 
the purposes of his mind, and of tne scriven- 
er to express them in legal form." 

It is true, as stated by counsel, that the 
authorities generally go to the extent that 
it requires less intelligence and reason to 
make a will than to execute a contract; but 
for the execution of an act of a simple char- 
acter, not involving complicated details and 
provisions, the rule laid down by Judge 
Washington is sufficiently sti'ingent. 

According to that rule, it was material to 
the valid execution of the power in this case, 
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that Hall should, at the time, have possessed 
sutficient mind and memory to understand 
the nature of the business he was engaged 
in, to linow the character and location of 
the property, and the object and effect of 
the act he was doing; in other words, it 
was essential that he should recollect that 
he was the owner of the property mention- 
•ed, that such property was situated in the 
-city of San Francisco, and that the instru- 
ment conferred authority for the sale of the 
•same. 

In considering this case, it Is to be remem- 
"bered that the law presumes that every adult 
man is sane, and possessed of the absolute 
Tight to sell and dispose of his property in 
-whatever way he may choose; his will in 
■every case standing as the reason of his con- 
•duct. Whoever denies his sanity must es- 
tablish the position; the burden of proof 
rests upon the party who alleges the mental 
■derangement And if, as in the present case, 
the validity of a particular act is assailed, 
the assailant must establish that at the time 
-the act was done the insanity existed. Testi- 
mony as to previous or subsequent insanity 
will not answer, ^unless the insanity be 
shown to be habitual—that is, such as is in 
its nature continuous and chronic. The fact 
of the existence of a prior or subsequent 
lunacy, except where it is habitual, does not 
siifflce to change the burden of proof. The 
•case is, however, otherwise, when such habit- 
ual insanity is shown to have existed; then 
the presumption is that the party was insane 
4it the time, and the burden of proof rests 
with those who allege the party's compe- 
tency. 

Again, in considering whether a particular 
act assailed for the alleged insanity of the 
party was valid or not, regard must be had, 
in the absence of direct testimony on the 
point, to all the attending ch'curastances— 
the reasonableness of the act in itself, and 
its approval by the family and relations of 
the party. The reasonableness of the act 
4ind the approval of the -family will not ren- 
der the act valid, if the party were at the 
same time insane, but they are circumstances 
tending to show that the party was not at 
the time incompetent, and that his family 
and relatives did not so regard and treat 
him. 

In this case it appears that the lot In con- 
troversy was at the time in the adverse pos- 
session of others, and that the supreme court 
■of the state had decided that alcalde grants 
conferred no title. A sale of his interest, if 
anything could be obtained for it, under the 
circumstances, would seem to have been a 
judicious and a wise step. 

The only testimony which relates directly 
to the time of the execution of the power is 
that of Broadhead, the witness to the in- 
strument, and the officer before whom it was 
aclcnowledged. It was the duty of this offi- 
cer to satisfy himself of the competency of 
Hall before attesting the instniment As 



said by the supreme court of Pennsylvania, 
in Werstler v. Custer, 46 Pa. St. 503, "No 
honest man will subscribe as a witness to 
a will or any other instrument executed by 
an insane man, an imbecile, an idiot, or a 
person manifestly incompetent for any rea- 
son to perform, with legal effect, the act in 
question. A duty attaches to the witness to 
satisfy himself of the competency of the 
party before he lends his name to attest the 
act. Like the magistrate who takes the ac- 
knowledgment of a deed, he is' to be reason- 
ably assm*ed of the facts he undertakes to 
verify, else he makes himself instrumental 
in a fraud upon the public. And, therefore, 
the legal presumption, always favorable to 
competency, is greatly strengthened by the 
fact of attestation by witnesses." 

Such is the general effect of the attesta- 
tion of a witness and officer; but whether 
the attestation in the present case, under the 
peculiar circumstances in which it was 
made, can add anything to the legal pre- 
sumption of competency, may well be doubt- 
ed. It is a circumstance worthy of consider- 
ation, whether the commissioner should have 
gone to the asylum to take the acknowledg- 
ment of an inmate of the institution, with 
whom he had no previous acquaintance, 
without information from the officers of the 
institution that the patient at the time was 
in possession of sufficient reason to under- 
stand the business which it was proposed 
he should execute, 

Broadhead testifies that he went to the 
Frankfort Asylum to take the acknowledg- 
ment of Hall, with whom he was not previ- 
ously acquainted; that he read the power to 
Hall, and handed it to him to read, and 
asked him if he understood it; that Hall 
replied "perfectly," or words to that effect; 
and that the property was valuable, and 
that he wanted it sold for the benefit of his 
wife and children. The commissioner also 
testifies, that he could not have believed 
Hall was on all subjects of sound mind, from 
the simple fact that he was an inmate of the 
asylum; but that, as to the power of attor- 
ney. Hall was clear as to what he was giv- 
ing; that there was nothing in his appear- 
ance which led the commissioner to suppose 
he was insane, and from the fact that he 
stated that he wanted the property to be 
sold, the commissioner was led to believe 
he had a lucid interval. The witness adds, 
that he would not have permitted Hall to 
execute the instrument, and he would not 
himself have talcen the acknowledgment, un- 
less Hall had been of sufficient mind, mem- 
ory, judgment, and tmderstanding, to execute 
such a paper. 

Aside from the peculiar circiunstances un- 
der which the commissioner acted, there is 
one fact in his testimony which should be 
considered by you as throwing possibly some 
light on the condition of Hall's mind, at the 
time, somewhat in conflict with the commis- 
sioner's own opinion. He states that Hall 
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at first wrote something besides his sig- 
nature to the instrument The instrument 
itself shows that there has been an erasm*e 
of something near the signature. The com- 
missioner states, as his impression, that Hall 
wrote some other name than his own. This 
is at least a singular circumstance, if, as 
stated by the commissioner, he had heard 
the instrument read, and perfectly under- 
stood its purport 

"We will now briefly refer to the testimony 
produced by the plaintiffs, to show the gen- 
eral insanity of Hall at the time he executed 
the power in question. If he was then in- 
sane, and his insanity was general, the in- 
strument was a nullity, and no title could 
be transferred under it In that case the 
plaintiffs are entitled to a Terdict It mat- 
ters not, if such were the case, what consid- 
eration may have been paid to the attorney, 
or with what good faith the parties may 
have purchased. The instrument, in such 
case, is no more to be regarded as the act 
of John HaU than if he was dead at the 
time of its execution. 

It appears from the testimony produced by 
the plaintiffs, that John Hall was a lieuten- 
ant in the United States navy, and at one 
time had the command of a vessel of war; 
that he was, in 1848, on this coast; that 
whilst here, the alcalde grant was issued to 
him; that in 1849, he became unwell, and 
his health was so much affected that he was 
sent to the eastern states under the charge 
of a physician; that he arrived in New 
York and joined his family in Jvme, 1849; 
that he remained with his family until June, 
1851— -two years; that dm-ing this period, 
there were such indications of insanity that, 
upon the advice of his consulting and family 
physicians, he was sent to the asylum at 
Frankfort; that he remained there, under 
treatment for insanity, until January 25, 
1854, when he was removed to the state in- 
sane asylum; and that he died an inmate of 
this latter institution, in September, 1860. 

The witnesses produced by the plaintiffs 
are either the physicians attending, or per- 
sons immediately surrounding Hall, both be- 
fore his entry into the asylum and after- 
wards. The testimony discloses the posses- 
sion by him of hallucinations and illusions on 
many subjects. Mr. Wright states, that 
whilst in New Jersey, after his return, he 
was at times greatly incensed at his neigh- 
bors, asserting that they had destroyed his 
garden— which they had not— and complained 
of noises in his ears, which he said arose 
from a train of cars running through his 
head. 

Miss Harris testified that he was subject to 
fits of abstraction; had strange fancies; 
thought he had been to heaven, and said so, 
and finding his wife was not there, had re- 
turned; that he complained much of con- 
fusion in his head, and thought trains of 
cars were running through it; and Tvould 
object to a light in the evening, as being 



painful to his head and setting it on fire; 
that he would work in his garden sometimes 
for a whole day without food, giving as an 
excuse that he was obliged to work for his 
living; that he would plant vegetables and 
flowers and soon dig them up, and then 
charge his neighbors witlr killing his plants; 
he would get excited and threaten to shoot 
any one who came on his place; that there 
was a spring of water in the cellar, which 
was drained through a vacant lot, and that 
he at one time took a fancy to fill up the 
drain, and then, when the water rose, he 
spent hours in trying to bail it out He did 
this repeatedly. He would fill up the drain 
in the daytime, and his wife would hire a 
man to open it after night. When remon- 
strated with for his conduct, he said it was 
God's will it should be done. He would 
sometimes fancy himself the Creator, and 
want parties to address him as such; at 
other times he would use the most blas- 
phemous language. He would buy the most 
unnecessary things, posts and rails, for 
which he had no use. He took great dis- 
like to certain persons, and would not per- 
mit them to come to the house. He would 
sometimes sit at the table, with a vacant 
stare, and neither eat himself or help others. 
He took no notice of his children and no 
care of his family, although before that he 
was a devoted husband and affectionate to 
his children. At times he would treat vis- 
itors very insolently, fancying they came to 
injure him. He would expose himself all day 
to the hot sun, and if called in, he would 
say he was too busy, and obliged to work. 
He fancied he owned everything he saw at 
the stores, and could not understand why he 
could not help himself to what he liked. 

After Hall was sent to the asylum, it ap- 
pears he continued subject to hallucinations. 
Wright testifies that it was impossible to hold 
any connected conversation with him, or to 
keep his mind centered on any one subject; 
that he fancied bis fellow patients were dis- 
tinguished historical characters, and desired 
to introduce them to the witness. He had 
scars upon his wrists and arms, and said he 
had been tattooing himself, a beautiful art 
he had acquired at the Sandwich Islands, 
and desired to tattoo the witness, stating 
that the operation was perfectly painless. 
Miss Harris states that when she visited him 
at the asylum, he imagined he was employed 
to fit out a fleet, and said he was oppressed 
with care he was so occupied with his busi- 
ness. 

Wistar, the steward at Frankfort Asylum, 
from May, 1852, to September, 1853, testifies 
that Hall had a great many singular pro- 
pensities. When awake he spent a great 
deal of his time in indistinct mutterings 
and murmurings. He had a propensity for 
weaving wire and fish bones into his arms 
and legs, through the flesh and under the 
skin, very much as a woman would darn a 
stocking. This resulted in sores, which fes- 
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tered and discharged. He was in the habit 
of heaping up his bed-clothes in his bed daily 
in the form of a hay-cock or pyramid, and 
would then cap the same with the chamber 
utensil. He had a fancy of putting on his 
clothing in a way not designed to be worn. 
He tore his clothing and bedding. He was 
very profane and obscene in his language, 
and spent a good deal of time in what he 
termed prayer, which in a sane man would 
have been blasphemy of the worst kind. 
The testimony of Mrs. Wistar is to the same 
effect 

Dr. Pithian, the family physician of Hall 
from Jxme, 1849, until he went to the hos- 
pital, pronounces his malady insanity, and 
says that it was accompanied with xmnatural 
excitement, restlessness, irritability; that he 
was incoherent, and had want of connection 
of thought and expression. He adds that the 
disease was acute mania, rather than d6- 
mentia, into which acute mania is apt to 
run. 

Dr. Evans, who was one of the physicians 
of Hall, both before and after he was at 
the asylum,- states as his recollection of the 
disease, that he was laboring imder chronic 
inflammation of the meninges of the brain, 
producing mania, and resulting in dementia, 
and that whilst at the asylum he gradually 
deteriorated and grew worse, and that he 
(the doctor) considered him hopelessly in- 
sane. 

Dr. Worthington, the medical superintend- 
ent, pronounces the disease of Hall mania, 
with a tendency to dementia, and states that 
he had various delusions, and among others, 
believed he was the Son of God. I have 
stated the most important matters testified 
to by the witnesses, from which you must 
draw your conclusions as to the sanity or 
insanity of Hall at the time the jpower was 
executed. I do not refer to the testimony 
as to Hall's condition after his removal from 
the asylum at Frankfort to the state asylum. 
It is not pretended that after that period he 
was possessed of lucid intervals, but, on the 
contrary, he gradually sank from one de- 
gree of weakness to another until his death. 

You will perceive that the physicians of 
Hall state that the malady of which he was 
suffering was originally acute mania, and 
that it ended in dementia. You will observe 
that he was affected by similar hallucina- 
tions and illusions, both before and after he 
went to the asylum; and you will reniember, 
as already stated, in speaking of mania, that 
it is characterized by hallucinations or de- 
lusions; the patient believing and acting up- 
on the supposed reality of facts and events 
which have never occurred, or do not exist 
The testimony of all the witnesses is that the 
malady from the commencement continually 
Increased, the patient gradually sinking from 
one degree of enfeeblement to another. Now, 
there may have been lucid intervals with the 
patient arising from an intermission in the 
operation of the disease. If there was any 



such intermission and consequent lucid in- 
terval in this case, it is for you to determine. 
In considering this matter, you will remem- 
ber that the malady in this case arose from 
a disease of the lining membrane of the 
brain, from what Dr. Evans designates chron- 
ic inflammation of the meninges of the brain; 
that it had continued with more or less 
intensity for over three years when the 
power of attorney was executed. If, there- 
fore, you should come to the conclusion that 
he was, as asserted by his physicians, in- 
sane before he entered the asylum, and that - 
his malady continued to grow worse after- 
ward, you will be justified in finding that it 
had attained that character which the books 
designate as habitual insanity, which is con- 
tinued and settled derangement. If you 
come to this conclusion, you will then look 
for proof of his having had a lucid interval 
when he executed the .power. The burden 
of proof, in that event, that is to say, if 
habitual insanity be established, lies upon 
the party who alleges that a lucid interval 
existed. 

Several very able physicians in this city 
have been called to state their opinions found- 
ed upon the evidence of the plaintiffs— that 
of Broadhead being excluded— as to the prob- 
ability of lucid intervals in the condition 
in which Hall is shown to have been. They 
all express the opinion that such lucid In- 
tervals were probable; indeed, their testi- 
mony goes so far as to state that in their 
judgment his insanity was not, previous to 
1853, of such severe and general character 
as to render him at all times incapable of 
transacting business on some subjects. 

I will only observe, that the opinions of 
physicians are received in evidence from 
their superior knowledge of matters connect- 
ed with their profession. It would be difll- 
cult to present in an intelligible way to a 
jury all the grounds upon which learned 
professional men may base their judgments. 
The law, therefore, allows their opinions to 
be received, but at the same time, where 
professional men are of equal standing and 
intelligence, it awards much higher consid- 
eration to those opinions which are based 
upon personal observation and examination 
of the patient. 

The case, gentlemen, is one of great in- 
terest, and is of much importance to the 
parties. It has been tried with great ability 
by counsel, and I doubt not that after the 
patient consideration which you have given 
to their arguments and to the evidence, you 
will, tmder the instructions of the court, 
readily reach a wise and just verdict 

The jury returned a verdict for plaintiffs and 
judgment was entered accordingly in their fa- 
vor. Afterward defendants sued out a writ 
of error, and the case was taken to the United 
States supreme court, where the judgment was 
affirmed. It will be found reported under the 
title of Dexter v. Hall, 15 Wall. [82 tJ. S.] 9. 

[NOTE. The defendants then brought error, 
and the supreme court affirmed the judgment 
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in an opinion by Mr. Justice Strong, who held 
that the power of attorney of a lunatic or of one 
non compos mentis was void. 15 Wall. (82 U. 
S.) 9. 

[The mandate having been filed in circuit 
court, and a writ of possession issued, the mar- 
shal refused to execute it, because the person in 
possession claimed title under a tax sale sub- 
sequent to judgment. Mr. Justice Field held 
that the marshal might require security from 
plaintiff, or give time to defendant to apply to 
the court for a modification of the writ so as to 
exclude him. When such security is tendered, 
and no application is made, the duty of the mar- 
shal is to put the plaintiff in possession. Case 
No. 5,929.] 



Case JXo. 5,950. 

HALL et al. v. UNION PAC. R. CO. 

[3 Dill. 515; 6 Chi. Leg. News, 307; 8 Am. Law 
Rev. 775.] i 

Circuit Court, D. Iowa, 1875.2 

Jurisdiction of United States Circuit Court 
IN Mandamus Cases— When Private Per- 
son MAY Institute Proceedings. 

1. The act of March 3, 1873 (17 Stat. 509), 
gives to the proper circuit court jurisdiction in 
mandamus to compel the Union Pacific Railroad 
Company to operate its road as required by law. 
There must be jurisdiction over the company by 
service upon it to enable the court to exercise 
the power conferred by the act. 

[Cited in People v. Colorado Cent. R. Co., 
42 Fed. 641.] 

2. Whether the circuit court for the district 
of Iowa can acquire jurisdiction over the com- 
pany under this act, quaere. 

3. Private persons who suffer damage and in- 
convenience from the failure of the company to 
operate its road as required by law, may in- 
stitute proceedings under the act of March 3, 
1873, supra, without the sanction of the attor- 
ney general. 

[See note at end of case.] 

4. Cases in which the attorney general must, 
and in which private citizens may, apply for the 
writ, considered. 

A petition or statement under oath, is filed 
in the court, by Samuel E. Hall and John W. 
Morse, citizens of the United States, and of 
the state of Iowa, asking for a writ of man- 
damus to be directed to the Union Pacific 
Railroad Company to compel it to operate its 
trains over the whole of its road as one con- 
tinuous line, from Council BlufCs westward, 
and to desist from operating its bridge over 
the Missouri river between Council Bluffs 
and Omaha, as an independent and separate 
line or portion of its road. The nature of the 
statements made by the prosecutors, and of 
their interests, and of the particular duty 
which it is sought hereby to compel the re- 
spondent to perform, appear more at large 
in U. S. Y. Union Pac. R. Co. [C?tse No. 16;- 
599]. The decision then made settled the 
mode of procedure herein to be in accordance 
with the practice at common law, and the 

1 [Reported by Hon. John F. Dillon, Circuit 
J^dge, and here reprinted by permission, 8 Am. 
Law Rev. 775, contains only a partial report] 

2 [Affirmed in 91 U. S. 343.] 



counsel for the prosecutors or relators .now 
move for an alternative writ of mandamus 
to be directed to the Union Pacific Railroad 
Company, commanding it to operate the 
whole of its line of road to and from Council 
Bluffs, etc., as above stated, A notice of the 
application was served upon a general agent 
of the company at Council Bluffs. No ap- 
pearance is made by the company, but coun- 
sel in its interest have been heard to make 
suggestions against the granting of the al- 
ternative writ. 

John N. Rogers, Sapp, Lyman & Hanna, 
and A. V. Larimer, for prosecutors. 

James M, Woolworth and A. J. Poppleton, 
contra, 

DILLON, Circuit Judge. On March 3d, 
1873, it was enacted by congress that the 
"proper circuit court of the United States 
shall have jurisdiction to hear and determine 
all cases of mandamus to compel the Union 
Pacific Railroad Company to operate its road 
as required by law." 17 Stat 509, This 
act is the basis of the present proceeding, 
and the proper practice under it has been al- 
ready determined. U. S. v. Union Pac. R. Co. 
[supra]. The question before us at this time 
is whether an alternative writ shall be or- 
dered. 

The relator's counsel have been heard in 
support of the motion for the writ; and in a 
matter of so much importance we willingly 
granted the application of counsel to be 
heard in opposition, although they do not en- 
ter an appearance for the respondent Two 
leading objections have been urged against 
awarding the writ The one relates to the 
jurisdiction of the court over the company; 
the other to the form of the proceeding. 

Whether the circuit court for the district 
of Iowa is the "proper circuit court" to hear 
and determine the case made by the relators, 
need not and perhaps can not, now be de- 
termined. If the writ be awarded, but can 
not be served on the respondent so as to give 
the court jurisdiction over it then, unless 
there is a voluntaiy appearance, the proceed- 
ing will necessarily fail. The petition or in- 
formation sets out that the eastern terminus 
of the respondent's road is in this state; and 
we are not prepared now to say as a matter 
of law arising from statutes of which we 
take judicial notice, that it appears that in 
no event can this court obtain jurisdiction 
under the act of 1873, over the company, to 
compel it to operate its road as required by 
law. If it was admitted or appeared that 
no part of the road was in the district and 
that the company had no principal place of 
business therein, we might have the data, 
perhaps, to decide whether in any event this 
court could acquire jm-isdiction over it. Under 
the circumstances, we reserve the question 
as to jurisdiction until we see whelier the 
company appears, or until the character of 
the service of the writ upon it, is known to 
us. 
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Whether the facts stated "by the relators 
show a failure by the company to operate the 
road accordhig to law, is a question which 
may arise on demurrer to the alternative 
writ, or on the return thereto, in case the 
court shall acquire jurisdiction over the re- 
spondent, but which we do not consider at 
this stage of the proceeding. 

This brings us to the objections which re- 
late to the form of the proceeding. It is 
contended that the affidavits should be filed, 
or the writ moved for, by the public law of- 
ficer of the United States,— either the attor- 
ney general or the district attorney. In oth- 
er words, as the duty here sought to be en- 
forced is one which the company owes to the 
public at large, and one in which the relators 
have no special interest distinct from other 
citizens, it is maintained that the law officers 
of the United States have the sole right to ap- 
ply to the courts to enforce its performance; 
and that private persons can only have or 
move for the writ of mandamus when it is 
the appropriate remedy to enforce some indi- 
vidual or private right 

The affidavit or petition on which the writ 
is asked states that the failure of the com- 
pany to operate its road according to law 
"causes great expense and delay to shippers 
and passengers, and great damage and incon- 
venience to the public at large, and especial- 
ly to the petitioners, who are merchants do- 
ing business in Council Bluffs, and who are 
constantly obliged to ship and receive goods 
transported over said road." This is iJhe 
only special interest set forth by the prose- 
cutors; and it was conceded by their learned 
counsel that the duty here sought to be en- 
forced was a public duty, or at least one in 
the performance of which the relators had no 
more interest than any citizen who had fre- 
quent occasion to ship and receive goods 
over the respondent's road. 

There is no legislation of congress specific- 
ally making it either the duty of the attorney 
general or the district attorney to institute 
proceedings like the present; and so the ques- 
tion whether they must be instituted by one 
of these officers, or may be instituted by pri- 
vate persons, and the writ moved for by pri- 
vate counsel, must be determined on general 
principles having reference in their applica- 
tion to the particular nature of the defendant 
corporation, and the particular duty which it 
is here sought to make it discharge. 

The act of March 3, 1873, gives to the prop- 
er circuit court jurisdiction in mandamus to 
compel the road to be operated according to 
law, but the act is silent as to who shall in- 
stitute or set on foot the proceeding. This 
Is more significant because as respects other 
duties and supposed liabilities of the com- 
pany, the attorney general is expressly di- 
rected to institute the necessary legal pro- 
ceedings to protect the interests of the Unit- 
ed States. Act March 3, 1873 (17 Stat 509); 
Act April 10, 1869 (16 Stat 56). 
There Is, therefore, as respects, the duty of 
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operating its road as one continuous line 
(which is the particular duty the perform- 
ance of which is here sought to be com- 
pelled), no declaration of the will of congress 
as to who shall or may commence the neces- 
sary proceeding in mandamus. , 

It will conduce to a proper solution of the 
question before us to advert briefly to the 
character of the Union Pacific Railroad Com- 
pany. It was chartered by congress and aid- 
ed by money and lands. It is a private cor- 
poration' in the sense that its capital stock 
is owned- by the stockholders, who are de- 
clared to constitute the corporate body. Both 
from the title of the incorporating statute 
and from express declaration in the body of 
act (section IS), it appears that the object of 
congress in chartering and aiding the com- 
pany, was to promote the public interest and 
welfare, and secure to the government the 
use of the road for postal, military and other 
purposes. The government has also a lien 
on the railroad and its property, to secure 
the bonds it issued to the company. By the 
act of July 2, 1864 (13 Stat 356, § 15), "the 
several companies are required to operate 
and use said roads and telegraph for all pur- 
poses of communication, travel and trans- 
portation, so far as the public and govern- 
ment are concerned, as one continuous line." 

Throughout the legislation of congress re- 
specting this company, the fact is recognized 
that it sustains a special or peculiar relation 
to the United States in their political capac- 
ity and also a relation to the people at large 
or the general public. Now so far as the 
company owes duties to the general govern- 
ment of a nature to be enforced by manda- 
mus, it is clear that private persons cannot 
institute or set on foot the. proceedings. This 
would be a duty devolved upon the attorney 
general by express enactment, or resulting" 
from his station. Such is not this case. And 
it may be admitted that where, as in the 
present instance, the duty charged to be neg- 
lected by the company is one which concerns 
the public at large as distinguished from the; 
government that tlie attorney general in his 
official capacity, alone, or on the relation of 
private persons, might file the necessary sug- 
gestion or affidavits and move for the writ 

But where the duty said to be neglected is- 
one which the company owes to the public, 
and where individuals who suffer from such 
neglect complain, of it, must the court refuse 
the writ solely because the attorney general 
does not move for it? Upon principle and- 
authority this question must, in our opinion, 
be answered in tlie negative. By the* prac- 
tice at common law "the writ is ordinarily 
obtained on the motion of counsel to the- 
court of king's bench, at Westminster, 
during the term, supported by a suggestion, 
on the oath of the party injured prosecutor) 
of his right, and of the denial of justice by 
the defendant, whereupon a rule nisi is- 
madej" etc. Tapp. Mand. 5. "The applica- 
tion to the court of B. R. for a rule for a- 
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writ of mandamus in all matters affecting 
the public is ex debito justitiae. * * * 
"Where, however, the right or power is of a 
private nature, as in the case of many offi- 
cers, etc., in which the public are not pri- 
marily concerned, it is discretionary in the 
court, in the first instance, either to grant 
or refuse the application. * * * In general 
all those who are legally capable of bringing 
an action are also ediually capable of apply- 
ing to the court of B. R. for the writ of man- 
damus," etc. Id. 287, 288. 

It is clear that the affidavits upon which 
the writ is applied for may be made by any 
person cognizant of the facts, and those affi- 
davits should not be entitled as of the cause, 
for none is yet pending, and the government 
only becomes a party in form when the writ 
issues, Tapp. Mand. 413; Haight v. Turner, 
2 Johns. 371; People v. Tioga Common Pleas, 
1 Wend- 291. 

So that the question is reduced to this: 
Must the writ be applied for by the attorney 
general? And must it be refused in a case 
otherwise proper for it, unless this officer 
makes or sanctions the application? A thor- 
ough examination of the English books has 
satisfied us that it is the constant practice of 
the queen's bench to entertain applications 
by private persons, on the motion of private 
counsel, for writs of mandamus to public of- 
ficers and companies to enforce the perform- 
ance of public duties. This is well illustrat- 
ed by the case of Bex v. feevern & "W. Ry. 
Co., 2 Barn. & Aid. 046, which, in principle. 
Is analogous to the case at the bar. In the 
case just cited, upon the affidavit of a private 
prosecutor (Taunton), and on the motion of 
private counsel, without the presence or sanc- 
tion of the attorney general, the king's bench 
granted a mandamus to compel the railway 
company to reinstate and lay down again the 
track which it had taken up; and the writ 
thus applied for was ordered on the distinct 
ground that the public, of which the prose- 
cutor was one, and interested probably in the 
mines which the railway accommodated, had 
a right to the use of the road. See, also. Rex 
V. Commissioners of Dean Inclosure, 2 ilaule 
& S. SO; Rex v. Bristol Dock Co., 6 Barn. 
& C. 181; Clarke v. Leicestershire &, N. 
Union Canal, 6 Adol. & E. (N. S.) 898; Reg. 
V. Fall, 1 Adol. & B. (N. S.) 636; Reg. v. 
Trustees, etc., of Turnpike Road, 12 Adol. & 
E. (N. S.) 448; Reg, v. Archbishop of Canter- 
bury, 11 Adol. & E. (N. S.) 578. And on prin- 
ciple, where a statute enjoins a duty for the 
benefit of the entire public, why may not 
any one of the public injured by its non-per- 
formance complain of it to the proper court, 
and ask it to compel the observance of the 
duty? Why should such a person be forced to 
resort to the attorney general, and what is 
the necessity or propriety for vesting in this 
officer, whose general duties by reason of the 
peculiar structure of our government, are 
quite dissimilar to those of the officer of the 
same name in England, the sole power to 



determine whether a judicial inquiry shall 
be made concerning the discharge by a cor- 
poration of duties imposed upon it by law for 
the public advantage? What answer is it to 
the present relators to say, "Yes, you are in- 
jured by the company's neglect to discharge 
its duty, but as your injury is the same as 
that suffered by others, the court cannot hear 
or redress your complaint." But it may be 
objected to this view that if one person may 
apply and have the writ, so equally all may 
apply, and the result is that the defendant 
may be vexed with many applications, 
whereas if the attorney general or some pub- 
lic officer can alone apply, one suit only of 
the same character will be brought, and the 
result will be conclusive, both as respects the 
public and the defendant An answer to the 
objection is that the granting of a writ of 
mandamus is discretionary with the court, 
and if a case is pending which will test the 
right or question in controversy, the court 
may for this reason alone refuse to enter- 
tain similar applications by other persons. 

Besides, it deserves consideration whether 
a judgment in a suit in which the attorney 
general appears, concludes the public, to any 
greater extent than a similar judgment 
would in a mandamus proceeding instituted 
by a private relator, as in each case it is the 
writ which makes the government formally 
a party, and the form of the proceeding is 
the same. 

There is some contrariety of opinion in this 
country whether private persons may be pros- 
ecutors or relators in a mandamus proceed- 
ing to enforce a public duty, but the decided 
weight of authority is in favor of the doc- 
trine. The leading case asserting it is People 
V. Collins (1837) 19 Wend. 56, where the 
court, after an examination of the English 
decisions and practice, reaches the conclu- 
sion that in a matter of public right, any 
citizen of the state nciay, where mandamus 
is the proper remedy, be a relator to enforce 
the execution of the common law or an act 
of the legislature, though it was admitted 
to be otherwise in cases of private or corpo- 
rate rights, where the title or right of the 
relator to relief must appear. To the same 
effect see, also, Hamilton v. State, 3 Ind. 
452; City of Ottawa v. People, 48 111. 233; 
State V. County Judge of Marshall, 7 Iowa, 
186, 202; State v. Bailey, 7 Iowa, 390, 397; 
People V. Halsey, 37 N. Y. 344, 53 Barb. 547; 
State V. Common Council of Rahway, 33 N. 
J. Law, 110; Watts v. Carroll Parish, 11 La. 
Ann. 141; Dill. Mun. Corp. § 695, and cases 
cited; State v. Zanesville & M. Turnpike 
Co., 16 Ohio St 308. Contra, People v. Uni- 
versity Regents, 4 Mich. 98; Sanger v. Coun- 
ty Commissioners of Kennebec, 25 Me. 291; 
Heffner v. Com., 28 Pa. St 108. Compare 
Com. V. Meeser, 44 Pa. St 341. 

The right to institute mandamus proceed- 
ings by private prosecutors is likened by 
Judge Cowen to the right of private persons 
to become relators in informations in the 
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nature of quo warranto. People v. Collins, 
supra. In substance there is often much re- 
semblance, but in England, an Information 
proper, that is, the suggestion upon which 
the court acts, is filed by the attorney general 
as the appropriate officer of the crown, and 
unlike the affidavits In mandamus, the in- 
formation cannot be made by private per- 
sons, though it may be and often is made up- 
on their relation. While it is usual to join 
relators, It is not necessary. The object of 
joining them is that the defendant may not 
be oppressed, without remedy, by vexatious 
suits, since the relators are liable to costs, 
while the crown is not Per Lord Redesdale, 
In Attorney General v. ^Mayor, etc., of Dub- 
lin, 1 Bligh (N. S.) 312. 

Reserving, as we do, all questions which 
>2oncern the merits of the' controversy, and in 
order, indeed, that the merits may be better 
understood, we think our discretion will "be 
more wisely exercised by awarding than by 
refusing the alternative writ, particularly as 
in this way the opinion of the supreme court 
may more certainly be obtained than if the 
writ were denied. Alternative writ ordered. 

See Union Pac. R. Co. v. Hall [91 U. S. 343.] 

[NOTE. The railroad company, defendant, 
put in the return to the alternative mandamus, 
which was met by an answer iiled by the relat- 
ors, and the cause was then heard on the facts 
stated in the writ the return, and the answer, 
the affirmance of the answer not being contro- 
verted; and a peremptory mandamus was or- 
dered. Case unreported. On writ of error this 
judgment was affirmed by the supreme court, 
Mr. Justice Strong delivering the opinion. Up- 
on the merits of the controversy it was held that 
the defendant railroad company is required by 
law to use its bridge between the cities of Coun- 
cil Bluffs and Omaha as part of its entire road, 
and as a continuous line connecting with the 
Iowa roads. In respect to the right of plaintiffs 
in this action, the learned justice remarked that 
there is a decided preponderance of American 
authority in favor of the doctrine that private 
persons may move for a mandamus to enforce 
the public duly to the government as such with- 
out the intervention of the government law offi- 
cer. Numerous cases were cited, and the ob- 
jection that the writ is prerogative in its nature 
was explained as having no force in this coun- 
try, and, as the granting of the writ is discre- 
tionary with the court, it cannot be objected 
that it exposes a defendant to be harassed with 
many suits. In referring to the act of 1873, it 
was noted that it does not prescribe who shall 
move for the writ, while the attorney general is 
directed to institute the necessary proceedings 
to secure performance of the other duties of the 
company; thus raising a reasonable implication 
that congress did not contemplate the interven- 
tion of the attorney general in all cases. Mr. 
Justice Bradley dissented, upon the ground that 
the Missouri river, the western boundary of 
Iowa, is, by a fair construction of the charter of 
the Union Pacific Railroad Company, its east- 
ern terminus, and, as the mandamus requires 
the company to use the bridge as part of its 
continuous line, it should not have been granted. 
91 U. S. 343.] 
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HALL V. WAG-ER et al. 

[3 Biss. 28; i 5 West. Jur. 538; 5 N. B. R. 181-; 
3 Chi. Leg. News, 401.] 

Circuit Court, W. D, Wisconsin. June Term, 
1871.2 

Insolvency — A Coxdition of Fact, kot op Be- 
WEF — Construction op Acts op Insolvent — 
Insolvency Consthueu According to Place- 
Actual Belief by Creditok op Insolvency 
not Necessary — What Constitutes Insol- 
vency. 

1. To render a mortgage void under the thirty- 
fifth section of the bankrupt act [of 1867 (14 
Stat. 534)], it is not necessary that the debtor 
knew or believed himself insolvent. The section 
treats of insolvency as a condition of fact, not 
of belief, and with knowledge of which and its 
consequences he is chargeable in law. 

[Approved in Curran v. Munger, Case No. 3,- 

[See note at end of case.] 

2. It follows, as a logical sequence, that when 
a man insolvent in fact gives a mortgage to 
one existing creditor he. does so with a view to 
give him a preference. 

3. The bankrupt law of 1841 [5 Stat. 440] 
and the Massachusetts insolvent law and de- 
cisions commented upon. 

"4. The act of 1841 declares void preferences 
made by a party contemplating bankruptcy; the 
act of 1867 includes those made by a party be- 
ing insolvent, and the decisions under the for- 
mer act are not always applicable to the pres- 
ent , statute. 

[See note at end of case.] 

5. The purpose of the act being to enforce the 
equal distribution of the estate, every act of an 
insolvent that tends to defeat that purpose 
should be construed strictly as against him, and 
courts should indulge every presumption per- 
missible by the well settled rules of law to se- 
cure the full benefit of this cardinal principle of 
the law. 

6. The strict definition of insolvency usually 
given in commercial centers should not be ap- 
plied in country places. A party should be held 
insolvent only when he fails to meet his debts 
according to the usages and customs of the place 
of his business— the rule should be in harmony 
with the general custom of the place. 

7. If an insolvent give a mortgage to a cred- 
itor who has reasonable cause to believe him 
insolvent, the fraud upon the bankrupt act is 
complete as to both. 

[Cited in Michaels v. Post, 21 Wall. (88 U. S.) 

398.] 
[See note at end of case.] 

8. The question as to the creditor is whether 
he "had reasonable cause to believe" the debt- 
or insolvent— not what he did believe; the latter 
is immaterial. The creditor is not constituted 
the sole judge of the sufficiency of the evidence 
of his debtor's insolvency— that is for the court 
to determine, the security being attacked. 

[Cited in Michaels v. Post, 21 Wall. (88 U. S^ 
398; Merchants' Nat Bank v. Cook, 95 U. 
S. 342,] 

9. Where a debtor had, during two years paid 
off only a small portion of an overdue debt, had 
sold out the stock of goods for which the ac- 
count was made, and transferred a part of the 
paper received therefor, had applied for exten- 
sions and been refused, had previously declined 
to execute a mortgage on the ground that it 

1 [Reported by Josiah H. Bissell. Esq., and 
here reprinted by permission,] 

2 [Affirmed in 16 Wall. (83 U. S.) 584.] 
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would injure his credit, and liad been pressed by 
his different creditors — these facts constitute rea- 
sonable cause for belief of insolvency, and the 
creditor cannot escape from the consequences of 
knowledge of them. 

[Cited in Burnee v. First Nat. Bank of Janes- 
Tille, Case No. 2,185.] 

This was a suit in equity brought by Augus- 
tus O. Hall, assignee of Leonard Lakin, bank- 
rupt, to set aside a mortgage given by the 
bankrupt to the defendants Wager & Fales, 
on the ground that it was void under the bank- 
rupt act. The mortgage was for §3,000, dated 
December loth, 1869, and was given to se- 
cure a debt of that amount owing by Lakin 
to the firm of Wager & Pale^ for balance 
due for stoves sold by them in 1867. The 
stoves were originally sold on fom* months 
time, and the debt had been for some time 
past due before the giving of this mortgage. 
Five notes for ?600 each were then executed, 
made payable in sis, twelve, sixteen, twenty, 
and twenty-foiu: months respectively, with in- 
terest at 10 per cent ■ The account against 
the bankrupt was in 1867 about $4,000, and 
he paid in 1868 about §500, and in July, 1869, 
$200 more. In February, 1868, he asked for 
an extension, agreeing to make small pay- 
ments, but no extension was formally given. 
In March, 1869, he asked for another exten- 
sion, but none was given. In July, 1869, the 
defendants sent their agents to him for settle- 
ment, and asked for a mortgage to secure the 
balance due. He declined then to give it, 
.and wrote defendants, July 9th, 1869, that if 
be gave a mortgage it would injm-e his credit 
He agi-eed then to make small remittances, 
but did not do so, and they, in October, 1869, 
sent their claim to Richardson, their agent at 
Janesville, to get it secured by mortgage, and 
on the loth of December, through him, they 
obtained the mortgage in question. In 1868 
Lakin built a new store, at a cost of from 
$6,000 to $8,000, and in the same year sold 
out his stock of stoves, and gave up the stove 
business, continuing, however, to do business 
as a retail hardware merchant with a reason- 
ably fair credit at home, and with his credit- 
ors; but he had not met his payments, and 
owed on the 15th of December about $14,000 
or $15,000 [$1,400 or $1,500]3 past due, a por- 
tion of which had been due for some time, but 
part of which [Pierce and Whaling's claimls 
he had secui-ed by a note given by the pur- 
chasers of the stoves. He had been harassed 
for- over a year by his creditors, had been bor- 
rowing money, obtaining renewals, and had 
used in his business funds held by him as 
treasurer and in trust. In Augiist 1869, he 
gave a mortgage to secure his father-in-law 
$3,200 borrowed money. 

Finches, Lynde & Miller, for complainant 

Cassoday & Merrill, for defendants, cited In 
re Hunt [Case No. 6,881]; Potter v. Cogges- 
hall [Id. 11,322]; Babbitt v. Walbrun [Id. 
694]; Bean v. Brookmire [Id. 1,168]; Mam-er 

3 [From 5 N. B. E. 181.] 



V. Frantz [S Phila. 505]; Sedgwick v. Place 
[Case No. 12,622]; Langley v. Perry [Id. 8,- 
067]; In re Gay [Id. 5,279]; In re Locke [Id. 
8,439]; Armstrong v. Rickey [Id. 546]; Wright 
V. Filley [Id. 18,077]; Jones v. Howland, 8- 
Mete. [Mass.] 377; Morgan v. Mastick [Case 
No. 9,803]; Doan v. Compton [Id. 3,940]; In re 
CJregg [Id. 5,797]; Wadsworth v. Tyler [Id, 
17,032]; XiBQ V. Franklin Avenue German Sav, 
Inst [Id. 8,188]. 

HOPKINS, District Judge. Mr Lakin was, 
beyond all question, I think, insolvent, and 
had been so for over two years when he gave 
the mortgage to defendants, although he 
swears he did not suppose he was, but, on the 
contrary, he thought he was worth $10,000 
over and above all his debts. Soon after giv- 
ing the mortgage, his other creditors instituted 
an investigation into his affairs, and it was 
made apparent that he was insolvent. He 
then attempted to compromise, but failed to 
accomplish it; and on the 8th of January, 
1870, twenty-four days after giving this mort- 
gage, he filed his petition in bankruptcy. 

Mr. Mack, of Sandusky, Ohio, swears that 
Wager told him in November, 1867, that he 
thought Lakin insolvent, and that he intended 
to send out and get a mortgage to secure his 
claim. Wager denies that he said so, but 
says that Mack told him at that time that 
he (Mack) thought he would not stand it long; 
but that he told him he knew better, and 
that he was good, and Mr, Wager is par- 
tially sustained in his version by a Mr. Spen- 
cer, who was present The defendants swear 
that they considered him worth $10,000 or 
$15,000 over his debts when they took the 
mortgage. The defendants* counsel daim 
that the facts, as proved, fail entirely to make 
out a case under the bankrupt act and con- 
tend that to avoid the mortgage it must be 
shown that Lakin was insolvent when he gave 
the mortgage, and that he knew it; for if he 
did. not know that he was insolvent he could 
not be said to have given the mortgage with 
a view to give the mortgagees a preference, 
which it would be necessary for the court to 
find as a question of fact under the thirty- 
fifth section of the banki'upt act, in order to 
avoid the mortgage. 

The meaning of that part of the section is 
not entirely dear, and has been construed 
differently by the courts and judges who have 
been called upon to pass upon it. But I can- 
not concur with the defendants' counsel in 
their interpretation of it The section does 
not require the debtor to know his insolvency, 
or to believe it It treats of insolvency as a 
condition of fact, not of belief. He cannot set 
up his ignorance of that condition to defeat 
the operation of that section. He is presumed 
to know, and is chargeable with knowledge 
of it, and neither ignorance nor willful blind- 
ness will exonerate him from the operation 
of its provisions, so that, being insolvent in 
fact and chargeable by law with knowledge 
of such condition, it would foEow, it seems to 
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me, as a logical sectuence that bfe gave the 
mortgage with, a view to give the defendants 
a preference. For not having property to pay 
all his creditors, the giving the defendants 
security to pay them in full necessarily op- 
erated as a preference, and he should be held 
as having intended the rational and logical 
consequences of Ms acts.' This section of the 
hantrupt act is almost a literal copy of sec- 
tion 89 of the Massachusetts insolvent law, 
and their court before its adoption by congress 
had placed this construction upon it. Per- 
haps if the bankrupt had any reasonable cause 
to believe himself solvent, it might be held 
that he did not ^ve the security with intent 
to give a preference. But treated as a ra- 
tional man, and looliing at the facts of his 
case as they really were, could Latin reason- 
ajbly have believed he was solvent? A case 
might arise in which a court might hold that 
a party had reasonable cause to believe him- 
self solvent, when he was in fact insolvent, 
but it wotild have to possess some peculiar 
features, and the party would have to furnish 
a very satisfactory excuse for want of a 
knowledge of the fact showing his insolvency. 
This does not present such a case. From the 
facts of this case it does not seem possible that 
he could have believed himself solvent when 
he gave this mortgage. The case of Jones v. 
Howland, 8 Mete. [Mass.] 377, relied upon so 
strenuously by defendants' counsel, arose un- 
der the banla-upt act of 1841, and the supreme 
court of Massachusetts has not followed that 
as applicable to their insolvent law, from 
which this section of the bankrupt act of 1867 
imder consideration was copied. Chief Justice 
Shaw, in delivering the opinion of that court 
in Holbrook v. Jackson, 7 Gush. 136, says; 
"The provision of the bankrupt law of the 
United States under which the case of Jones 
V. Howland was decided was very different 
from the present; it turned on the question 
of actual belief and intent, and not on reason- 
able ground to believe." And in- the same 
opinion (page 149) he says: "We do not think 
it necessary, in order to avoid the conveyance, 
that the debtors knew they were insolvent, or 
In fact contemplated proceedings in insolv- 
ency; it is enough that they were in fact in- 
solvent, and had no reasonable ground to 
believe themselves solvent." That court 
again in Vennard v- McConnell, 11 Allen, 
562, says: "The proposition cannot be main- 
tained consistently with the established rules 
of law that the payment of a debt by a 
party who is insolvent cannot be regarded 
as a preference, if made with the hope and 
expectation by the debtor that he will be 
able eventually to pay all his debts in full. 
The adjudicated cases leave no room for 
doubt on this point. Thompson v. Thomp- 
son, 4 Gush. 127; Lee v. Kilbul-n, 3 Gray, 594; 
Holbrook V. Jackson, 7 Gush. 136, 149; Barn- 
ard V. Crosby, 6 Allen, 327." And in Heals 
. V. Clark, 13 Gray, 21, the court says: "The 
jury were rightly instructed that it was com- 
letent for them to infer from the fact that 

llFED.CAS. — 18 
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Clark did give a preference to the plaintiff, 
that he intended to give it Denny v. Dana, 
2 Cush. 72." These cases abundandy show 
that the com*ts of Massachusetts have not re- 
garded the case of Jones v. Howland, supra, 
as ^ving a construction of their insolvent law, 
and I am satisfied that the United States 
courts which have adopted that interpreta- 
tion as a proper construction of the provisions 
of our present bankrupt act have not exam- 
ined the provisions of the two bankrupt acts 
critically, nor the insolvent law of Massachu- 
setts and the consti-uction given to their sec- 
tion in regard to preferences by the courts of 
that state, for if they had they would at once 
have seen that the provisions of the act 
of 1841, under which that was given, were 
entirely different from the present act, and 
that that decision had inliformly been held 
there as not applicable to the provisions of 
their insolvent law. 

The weight of authority in the federal 
com-ts, I think, is largely in favor of the con- 
struction I have given to that section. Camp- 
bell V. Traders' Nat Bank [Case No. 2,370]; 
Scammon v. Cole [Id. 12,433]; In re Kings- 
bury [Id. 7,816]; Graham v. Stark [Id. 5,676]; 
Ahlv.Thorner [Id.- 103]; Vogle v. Lathrop [Id. 
16,985]; In re Black [Id. 1,457]; Bradshaw v. 
Klein [Id. 1,790]. The preferences declared 
void by the second section of the act of 1841 
were such as were made by a party contem- 
plating becoming a bankrupt under the act. 
There the intent of the debtor was the prin- 
cipal question. Under the present act a pref- 
erence created by a party "being insolvent" 
is made void, and his intent or belief is not 
a question. The fact of insolvency being es- 
tablished or admitted, the preference ordina- 
rily as to the debtor is presumed to be void— 
the presumption being strong or slight accord- 
ing to the circumstance of each case. 

But I cannot see that the fact that the 
debtor knew or did not know of his insol- 
vency at the time of creating the preference 
has much to do in determining the question 
as to him. The purpose of the act being to 
enforce the equal distribution of an insol- 
vent's estate, every act of an insolvent that 
tends to defeat that purpose should be con- 
strued strictly as against him, and com'ts 
should indulge every presumption that is per- 
missible according to well settled rales of law 
to secure the fuU benefit of this cardinal prin- 
ciple of the law. I would not go so far as to 
prevent the exercise of a reasonable bona fide 
effort on the part of an energetic and hopeful 
debtor struggling with an honest intent to pay 
all his debts, for it is often the case that a 
trader may be emban-assed and unable to 
pay his debts as they mature, but by the 
exercise of judgment and unreserved frank- 
ness with his creditors goes through, pays all, 
and converts what was almost a calamity 
into a profitable enterprise. But to allow 
every embarrassed debtor to thus go on and 
sustain his acts because he says he thought 
he could go through, and hold as valid his: 
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payments and securities, would be to defeat 
altogether the object and provision of tlie 
bankrupt act. 

I would not apply the strict definition of in- 
solvency that is usuallj' given in commercial 
centers to ti'aders doing business in smallei* 
country places. In large commercial centers 
a failure to meet payments as they become 
due is deemed insolvency, but not so in the 
country. The custom of traders generally is 
different there, and a party should be held 
insolvent there only when he fails to meet 
his debts according to the usage and custom 
of the place of his business. But this laxitj' 
should not be allowed to that extent as to 
hold that non-payment for a long time, or 
continued inability for years to pay and meet 
obligations should not be regarded as evi- 
dence of insolvency. I would not do away 
with all* rule on that subject, but I would 
adopt a rule in harmony with the general 
custom of the place in which the party was 
engaged in business. And testing Latin 
even by that rule, I hold that he must be 
deemed to have been insolvent when he gave 
this mortgage. He had been behind in his 
paj'ments for over two years. His business 
for tliat time did not yield him the money 
to pay up. He was urged for payment 
and could not pay, applied for extensions 
which were refused, or if given he failed to 
meet according to the new terms, used trust 
funds in his business, borrowed money at 
banks and of his neighbors and clerks, and 
still was behind a great way in meeting his 
payments. To say, under such circum- 
stances, that he should not be deemed insol- 
vent, or that he had reasonable cause to 
believe himself solvent, would be indulging 
a laxity of business conduct and judgment 
entirely inconsistent with the views of busi- 
ness men in any community, and such as 
were never sanctioned by any court. To al- 
low him any benefit of his plea of igno- 
rance of his true condition under the cir- 
cumstances of this case would do violence 
to his common intelligence and impeach his 
business ability to an extent far more dam- 
aging to him than to say that he hoped 
by some fortunate turn of business to get 
out of his embaiTassed situation. I there- 
fore find in this case that Lakin, when he 
gave this mortgage to the defendants was 
insolvent, and that he had no reasonable 
cause to believe himself solvent, that it was 
given to secure an existing debt, that it gave 
the defendants a preference over his other 
creditors, and that in law he should be held 
to have given it with a view to give them 
such preference. But in order to grant the 
relief sought by this bill it is necessary that 
I should find that the defendants, when they 
received such mortgage, had reasonable cause 
to believe that Lakin was insolvent, and that 
it was made in fraud of the provisions of the 
bankrupt act This last proposition, it seems 
to me, is a necessary conclusion from an af- 
firmative finding upon the facts. If an in- 



solvent debtor gives a mortgage to one of his 
creditors, whereby he gives him a preference 
over his other creditors, and the creditor re- 
ceiving the security has reasonable cause to be- 
lieve the debtor insolvent when he receives it, 
the fraud upon the act as to both is complete, 
and the last proposition, as I have said, is 
but a logical conclusion rather than an inde- 
pendent fact or proposition necessary to be 
found in addition to the others, except as it 
naturally flows therefrom. 

Chief Justice Shaw in Holbrook v. Jackson, 
supra (page 151), says: "It must be reason- 
able cause on the part of the mortgagee to 
believe— not actual knowledge or actual be- 
lief—that he (the mortgagor) was insolvent." 
The section itself declares that having rea- 
sonable cause to believe— not believing— so 
that the question is, had they reasonable 
cause. Viewed in this light, the question as 
to what they did believe about his condition 
is immaterial, for if they had reasonable 
cause to believe he was insolvent, their se- 
curity was void. They could not close their 
eyes to the evidence of his insolvency that 
they had before them. Nor are they consti- 
tuted the sole judges of the sufficiency of 
such evidence. That is for the courts to de- 
tei'mine when the security is attacked. 

Now, in this case I think defendants had 
reasonable cause to believe Lakin insolvent 
when they received the mortgage. This is 
the most difficult question, under the testi- 
mony, to decide, but I think, in view of all 
the facts and circumstances, they had reason- 
able cause so to believe. This debt was over 
two years past due. He h^d been in busi- 
ness all the time, but had only paid in the 
two preceding years about $700 upon it; had 
sold out the stock of goods for which the 
account was made; had transfeiTcd a part 
of the paper received on that sale as collat- 
eral security to other of his a'editors; had 
repeatedly applied for extensions which had 
been refused; had been repeatedly dunned 
witliout success; refused in July previous to 
give them a mortgage as a condition of an 
extension; wrote them that he thought such 
mortgage would injm'e his credit; was told 
by Mr. Mack in November, at Sandusly, 
Ohio, that he thought he could not go 
through. These circumstances constitute, in 
my mind, a reasonable cause for them to 
have believed he was insolvent. 

I have said before that such facts were evi- 
dence of insolvency, and that the law would 
pronounce a man thus situated an insolvent. 
These facts were known to them, and I can- 
not see any way of escape for them from the 
consequences of such knowledge. They re- 
fused all extension without ample security, 
and insisted upon it, notwithstanding his re- 
monstrance that it would injure his credit. 
That was sufficient of itself to put them on 
inquiry. His fear about his credit should 
have put them upon inquiry as to the situa- 
tion of it and the necessity for it. But they 
wholly neglected to investigate, were intent 
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on security, purposely ignorant and blind, or 
intending to be, of his circumstances until 
after they got the security. The giving of 
the security resulted as he thought it would. 
It caused an investigation into his affairs by 
his other creditors, which developed his in- 
solvency, as Lakin must have known all the 
while it would, and as I think the defend- 
ants also "had reason to think it would. 
Again, theh: agent was at Broadhead in June, 
1SG7, at a time when among the more promi- 
nent public and business men of the village 
his credit was freely canvassed in connection 
with the defalcation "as to trust money,, and 
it is scarcely credible that he could have been 
there at that time and not heard anything 
about it, when he had so large a claim and 
so long past due. I therefore think the de- 
fendants had reasonable cause to believe 
Lalun insolvent when they received this mort- 
gage frord him, and that the giving of it 
was a fraud upon the bankrupt act, and 
that it is void; and I direct a decree declar- 
ing it void, and requiring the defendants to 
<Mmcel the same upon the records, and if they 
fail to do so for a period of thirty days from 
the entering of the decree in this case, that 
then the register of deeds for Green county, 
upon recording a copy of the decree in this 
case, enter upon the records thereof this 
mortgage canceled by decree of the circuit 
court of the United States for the Western 
district of Wisconsin, and that the complain- 
ant recover his costs of the defendants, to 
be taxed. 

I do not think this court, in this suit, should 
exclude the defendants from proving their 
debt; at all events, I do not feel disposed to 
pass upon that question in this case. The 
objection may be taken in the bankrupt 
court if the creditors wish to exclude the 
claim of these defendants from participation 
in the distribution, and that court may allow 
■or reject the claim, as it may see fit, without 
reference to the result of this suit. 

NOTE. For cases of preference, decided 
since the above opinion, consult In re Lord 
[Case No. 8,503]; In re Hunt [Id. 6,882]; Dar- 
by V. Lucas [Id. 3,572]; Sedgwick v >Iillwaxd 
fid. 12,618]; Cookinham v. Morgan [Id. 3,183]; 
Sawyer v. Turpin [Id. 12,4101; Toof v. Martin 
[13 Wall. (80 II. S.) 40]; Gurran v. Hunger 
tCase No. 3,487]; Bingham v. Richmond [Id. 
1,415]; In re Forsyth [Id. 4.948]; Warren v. 
Tenth Nat. Bank [Id. 17,202]; Warren v. Del- 
aware, L. & W. R. R. Co. [Id. 17,194]; Buchan- 
an V. Smith [16 Wall. {83 U. S.) 277]: Tiffany 
V. Lucas [15 Wall. (82 U. S.) 4101; Gilbert v. 
Priest [65 Barb. 444]; Seaver v. Spink [65 111. 
441]; Hyde v. Sontag [Case No. 6,974]; Bean 
V. Amsink [Id. 1,167]. _ . ^ v. 

[This case was, on appeal, affirmed hy the 
■supreme court. Mr. Justice Clifford, in deliv- 
ering the opinion, said: "Three things must he 
proved, in order to bring the transaction with- 
in the prohibition of the bankrupt act: (1) 
That the -preference was made within four 
months before the filing of the petition in bank- 
ruptcy. (2) That the person giving the pref- 
erence was insolvent, or in contemplation of in- 
solvency, at the time the preference was made. 
{3) That the person benefited had reasonable 
-cause to, believe that the one making the pref- 
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erence was insolvent when the preference was 
secured, and that it was made in fraud of the 
bankrupt act." 16 Wall. (S3 U. S.) 584.] 



Case Wo. 6,953. 

HALL V. WARREN et al. 

[2 McLean, 332.] i 

Circuit Court, D. Ohio. Dec. Term, 1840. 

Revesue Laws — Jurisdiction of the District 
Court— Pleabing— Duties and Liabilities of 
THE Officer Makixo Seizure — Measure op 

. Damages. 

1. It is the duty of an officer of the customs, 
on making a seizure of goods, for having been 
imported in violation of the revenue laws, to in- 
stitute proceedings in rem in the district court. 

2. The district court has exclusive jurisdiction 
of forfeitures. 

3. Whether the seizure has been rightful or 
tortious, cannot be ascertained until the matter 
has been adjudged by that court 

4. If tJie person making the seizure refuse to 
proceed in the district court, on application to 
the court by the owner, he will be compelled to 
do so, or return the goods. 

5. The pendency of the' proceedings in rem 
may be pleaded in abatement, to an action of 
trespass against the officer. 

6. Should the goods be adjudged to be re- 
turned by the court, and a certificate of reason- 
able cause refused, it is final. 

7. There can be no justification of the act of 
seizure, except on a judgment of condemnation, 
or a certificate of reasonable cause. 

8. The officer making the seizure should ex- 
amine the goods before it is made, and not make 
it unless there be reasonable cause. Where 
goods are taken from the possession of the own- 
er, and detained, without reasonable cause, the 
officer is liable to damages to the full extent of 
the injury. 

9. The circumstances may be proved in mitiga- 
tion of damages, but not to excuse or justify the 
seizure. 

10. Having possession of the goods, and exer- 
cising acts of ownership over them, the plain- 
tiff may sue for a trespass on them in his own 
name. 

At law. 

Wright & Fox, for plaintiff. 
Mr. Hamer, for defendants. 

OPINION OF THE COURT. This is an 
action of trespass brought by the plaintiff 
against the defendants for entering his store, 
in Cincinnati, by force, and removing there- 
from, &c., a large amount of merchandize. 
The defendants pleaded the general issue. 
They, also, pleaded specially, that the said 
goods were brought from some foreign port 
to the said defendants unknown; and that 
the defendant, Warren, being an officer of the 
customs, suspected said goods had been un- 
laden and delivered in the vessel in which 
they had been brought to the port of Cin- 
cinnati, without any permit or license from 

1 [Reported by Hon. John McLean, Circuit 
JusticeiJ 
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the collector, or any of the competent officers 
of the customs. And that the said goods did 
not correspond with the entry thereof, at the 
custom house; but were entered at a sum less 
than the actual costs thereof, with a design 
to evade the duties, &c. And that the said 
Warren, calling to his assistance the other 
defendants, who were officers of the police, 
&c., seized the goods and removed them, as 
he had a right to do. A notice was also an- 
nexed to the general issue stating the facts, 
substantially, as set out in the special pleas. 
The plaintiff demurred to the special pleas. 
And the question arising on the demurrer, 
must be first considered by the court. 

Where a seizure of merchandize is made 
on suspicion of its having been illegally im- 
ported, it is the duty of the officer making the 
seizure to institute proceedings in rem in the 
district court, or if the suspicion should prove 
to be unfounded to return the goods to the 
owner. By the act of 24th September, 17S9 
[1 Stat. 73], exclusive original jurisdiction is 
given to the district courts in all civil causes 
of admiralty and maritime jurisdiction, in- 
cluding seizures und^r laws of import, &c. 
And if the officer making the seizure shall 
refuse to institute the proper proceedings, on 
application of the aggrieved party, the court 
will compel him to proceed to adjudication, or 
to abandon the seizure. The Ann, 9 Oranch 
[13 U. S.] 289. This is not a case where the 
goods have been returned. The pleadings 
forbid such a supposition. If the goods were 
imported in violation of law, they are liable 
to be forfeited; and the district court only 
can enforce this forfeiture. And it is in view 
of this result that the proceeding against the 
goods is required. Whether the seizure has 
been lawful or not cannot be known or ascer- 
tained, until the district court shall have ad- 
judicated on the subject. And in the case of 
Galston v. Hoyt, 3 Wheat. [16 U. S.] 246, the 
court remark, "the pendency of the suit in 
rem ..ould be a good plea in abatement, or a 
temporary bar of the action, for it would es- 
tablish that no good cause of action then ex- 
isted. If the action be commenced after a de- 
cree of condemnation, or after an acquittal, 
and there" be a certificate of reasonable cause 
of seizure, then in the former case by the gen- 
eral law, and in the latter case by the special 
enactment of the statute of the 25th April, 
ISIO, c. 64, § 1, the decree and certificate are 
each good bars to the action. But if there be 
a decree of acquittal and a denial of such 
certificate, then the seizure is established con- 
clusively to be tortious; and the party is en- 
titled to his full damages for the injury." 
That the certificate of condemnation, as also 
the certificate of acquittal is equally conclu- 
sive as to the character of the seizure is clear- 
ly established by the authorities. Wilkins v. 
Despard, 5 Term R. 112, 117; Scott v. Shear- 
man, 2 W. Bl. 977; Henshaw v, Pleasance, 
Id. 1174; Geyer v. Aguilar, 7 Term R. 6S1; 
Slocum V. Mayberry, 2 Wheat. [15 U. S.] 1; 
The ApoUon, 9 Wheat. [22 U. S.] 362. The j 



pleas do not state whether the proceeding in 
rem has been* instituted, is pending, or has 
been terminated. And as the district court "is 
the only court that has jurisdiction to adjudi- 
cate on the forfeiture, it clearly follows that 
until this adjudication is made, or a certif- 
icate of reasonable cause has been allowed, 
no plea of justification can be sustained. And 
this imposes no hardship on the officer making 
the seizure. He is not liable, during the 
pendency of the proceedings against the 
goods, to enforce a forfeiture. But his justi- 
fication must alone rest on the decision of the 
district court. And the pleas, in this respect, 
are, therefore, fatally defective. Without ref- 
erence to the proceeding in rem, they set up 
a justification for the seizure, by alledging 
grounds of suspicion. And whether there 
were sufficient grounds or not this court can- 
not try nor determine, but the district court. 

In defence, it is insisted that if' the goods 
had been returned on examination, there be- 
ing found no sufficient grounds to detain 
them, the grounds of suspicion may be plead- 
ed as is done in this case. In the case sup- 
posed, it may be admitted that the grounds 
of suspicion might be given in evidence in 
mitigation of damages, but they could afford 
no justification. It is very clear they could 
not be pleaded as such. The demurrers to 
the pleas are sustained. The jury being im- 
panneled, the plaintifE proved that he occu- 
pied a store house on Pearl street, Cincinnati, 
in the summer of 1839; and that he had from 
fifty to sixty thousand dollars worth of worst- 
ed and other goods. That Warren, accom- 
panied by the other defendants, came to his 
store and seized the goods, as having been 
brought into the country in violation of the 
revenue laws. The plaintiff denied the 
charge, and proposed, in the presence of sev- 
eral merchants, to unpack his cases and to ex- 
hibit all his goods for examination; alledging 
that on every article of goods chargeable with 
duty the duty had been paid, and he had evi- 
dence of the payment. And he offered to ex- 
hibit his papers and to procure the necessary 
assistance to open and examine his cases. 
But the defendant, Warren, declined all his 
propositions; said that he knew his duty and 
should execute it. It was, also, proved that 
several merchants present advised the de- 
fendant, Warren, to have the goods exam- 
ined, and admonished him that it was his 
duty to examine them. But he rejected their 
advice. Several of them proposed then to be- 
come the surety of the plaintiff to dehver the 
goods in the precise condition they then were 
the next day. But this proposition was also re- 
jected, and Warren, the defendant, retained 
the possession of them through the night, in 
the storehouse, by his agents, and the next 
day removed them to a place of deposit where 
they were retained until the order for their 
restitution was made by the district court. 

The plaintiff, also, offered evidence con- 
ducing to prove that from the time the goods 
were thus taken, until they were restored^ 
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they had declined in price from twenty three 
to twenty five per cenL And that he was 
obliged to dispose of them at this or a greater 
loss. He, also, showed the expenses to which 
he was subjected, from previous engage- 
ments, of clerli hire, house rent, insurance, 
&c. And, also, the expense in attending to 
the suit in the district court, and in prosecut- 
ing the present suit, with other items for mon- 
eys paid on the return of the goods, drayage, 
examiners, &c., &c. The plaintiff, also, 
proved that the warrant, under which War- 
ren acted in mailing the seizure, was obtain- 
ed from a justice of the peace, on his own 
application and oath. And that he took pos- 
" session both of the warrant and aflldavit. 
The record of the proceedings in rem, in the 
district court, was given in evidence by the 
plaintiff, which showed that the return of the 
goods had been adjudged, and a certificate of 
reasonable cause for the seizure denied by the 
court. 

It appeared, also, in evidence, that the 
plaintiff was a citizen of England, and a 
stranger in Cincinnati, having but recently 
commenced business in that city. That he 
had made a very favorable Impression upon 
the community, as a man of high and correct 
principles. It was admitted that the defend- 
ant, Warren, was the sm:veyor of the port, 
at Cincinnati, and that on him devolved the 
duty to see that the revenue laws were not 
violated. And in his defence, he first offered 
a letter received from the sea-etary of the 
treasury, inclosing extracts from an anon- 
ymous letter, purporting to have been written 
at Philadelphia, apprising him of contemplat- 
ed frauds upon the revenue; and particular- 
ly informing him that a certain manufactur- 
ing house- in Leeds, England, had made ar- 
rangements to export into this countiy large 
amounts of goods without paying the duties; 
and it was suggested that an importation 
had been made from the above house to Cin- 
cinnati, &e. This evidence the court remai'k- 
ed could not be received, either in excuse or 
justification of the defendant. But that it 
might be read for the single purpose of show- 
ing that the seizure had not been made from 
mere wantonness by the defendant; and that 
the jmy might consider it, in connection with 
the claim of the plaintiff, for vindictive dam- 
ages. That had this ground been abandoned 
by the plcdntiff's counsel, the evidence would 
have been rejected. 

The defendant, also, proved a conversation 
he had with one of the witnesses shortly be- 
fore the seizure, respecting frauds upon the 
revenue, and in which he was advised by 
the witness to look into the establishment of 
the plaintiff. And the court held that for the 
purpose of rebutting malice or any other im- 
proper motive in the proceeding, this might 
be received in evidence. That under this 
head the object was to show, by the defend- 
ant, that however illegal his acts may have 
been, they were prompted by an honest mo- 
tive in the discharge of his duty. And evi- 
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dence was offered to prove that several of the 
other defendants were peace officers, and that 
they accompanied the defendant, at his re- 
quest, with the- view of preserving the peace. 
But the court rejected the evidence, saying 
that, in that transaction, as aiding and assist- 
hig the defendant, Warren, they must be con- 
sidered as acting as citizens and not in the 
official stations which they might ordinarily 
fill in society. In his answer to the libel, ffled 
by the district attorney, in the district court, 
the plaintiff stated the goods to belong to a 
certain firm of which he was one of the 
partners; and as this action is not brought 
in the name of the partnership, it was con- 
tended that the action could not be sustained. 
But the court held that having the posses- 
sion of the goods and exercising acts of own- 
ership over them, the plaintiff might well 
sue in his own name. And that in addition 
to this consideration, it appeared that, by the 
district court, the goods were adjudged to be- 
long to the plaintiff; and they were ordered 
to be delivered to him as the rightful owner. 
In the argument before the jury it was con- 
tended that, however illegally the defendant, 
Warren, may have acted in making the seiz- 
ure, the other defendants, being citizens and 
having been called by him as an officer of 
the government to assist him in the per- 
formance of his duties, they cannot be held 
responsible for his errors. The arguments 
being closed, the court charged the jury that 
they had the right, as the evidence might re- 
quire, to find any one or more of the defend- 
ants guilty or not guilty; and to assess, 
against him or them, the damages which the 
plaintiff has sustained by the seizure com- 
plained of. That the officer making the seiz- 
ure had a right to call upon citizens to assist 
him in making it, and they ai-e boimd, under 
certain penalties, to render him assistance. 
But this affords to them no justification if 
the proceeding of the officer be illegal. That 
their justification must depend upon the 
same ground as that of the officer making 
the seizure. And that, as in this case, the 
proper tribunal having decided the goods 
were not liable to seizure, and that there was 
no reasonable cause to authorize the proceed- 
ing by the officer, the other defendants could 
have no ground of justification. But the jmy 
were instructed it would be for them to de- 
termine, from the evidence, whether there 
was such a participation in the act of seiz- 
ure, and the subsequent removal of the goods 
by the defendants, as would make them re- 
sponsible for damages. The fact of their be- 
ing present, as the friends of the officer, un- 
less they aided and assisted him,, or gave their 
advice and countenance to the trespass, they 
are not liable. They should not be found 
guilty unless there was such a participation 
on their part, if not by laying hold of the 
goods, by their presence and encouragement, 
as to have Influenced, in some degree, the 
commission of the trespass. That, as regards 
Warren, his duties are important to the pub- 
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lie and to individuals, as the proceedings in 
this case show; and that they should be dis- 
charged with a due regard to private as 
well as to public rights. In so important a 
trust the action of the officer should always 
be governed by a sound discretion; and he 
should always solicit the best lights on the 
subject within his power. That in entering 
the store of the plaintiff, after having made 
known his object, he should have proceeded, 
as the law requires, to examine the goods to 
ascertain whether the revenue laws had been 
violated. That the proposed co-operation of 
the plaintiff, to have his boxes opened and 
every piece of his goods examined, without 
delay, took from the defendant, Warren, ev- 
ery plausible pretext for removing them. It 
appears, in fact, that a large part of the 
goods were not dutiable; but they, as well as 
those on which the duties had been paid, were 
seized, without examination, and removed, 
by the defendant The plaintiff, too, offered 
to produce evidence of the payment of the 
duties, and that the importation of the goods, 
as well in landing as in the invoices, was 
strictly in conformity to law. This conduct, 
on the part of the plaintiff, should have been 
met by the officer with a correspondent course 
of action on his part, which would have 
brought the matter to a speedy determination. 
But, it seems from the evidence, that the de- 
fendant, so far from adopting this course, 
recommended by public policy, and a sense 
of justice to the government and to the in- 
dividual, abruptly and insultingly rejected it. 
He asked no advice from the plaintiff or his 
friends, he said, and tauntingly observed, in 
the performance of his duties, would not be 
governed by their counsel. This would not 
have been objectionable, if the defendant had 
been careful to understand what his duties 
were, before he attempted to execute them. 
The counsel for the plaintiff insist, that he 
has not only shown an ignorance of the law 
under which he acted, but a wantonness 
which should subject him to exemplary dam- 
ages. This, the court remarked, they would 
leave for the consideration and determination 
of the jury. 

That the plaintiff is entitled to damages, 
which shall compensate him for the injury he 
received, by reason of the trespass, is clear. 
In ascertaining the amount of the damages 
the court insti-ucted the jm-y that they should 
take into tlieir consideration the depreciation 
of the goods, the insm-ance on them, store 
rent, (having had to pay rent and insurance,) 
also, clerk hire, under permanent agreements; 
the expense of defending the goods in the 
proceedings before the district court; and, 
also, in prosecuting' this suit for damages; 
together with expenses paid by him in dray- 
age, &e., on the retm-n of the goods. That no 
damages could be recovered by the plaintiff, 
except those shown to have been incurred, 
prior to the commencement of the suit The 
jury found for the plaintiff and assessed his 
damages at §15,999 95. Judgment 
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HALL v. WASHINGTON. 

[4 Craneh. C. C. 722.] i 

Circuit Court, District of Columbia. March 
' Term, 1836. 

Gaming — Powers of the Corporation of Wash- 
ington TO Prohibit — Conviction by Alder- 
men — Jurisdiction of Justice of the Peace. 

1. A member of the board of aldermen of the 
city of Washington is not a competent magis- 
trate to convict a person of a violation of the 
by-laws of the corporation. 

2. A justice of the peace may reject a plea of 
misnomer in abatement. A justice of the peace 
has jurisdiction of penalties under by-laws, not 
exceeding $50. 

3. The corporation of Washington has authori- 
ty to restrain and prohibit gaming in the city. 

Appeal from the judgment of C. T. Coote, 
Esq., a justice of the peace for the county 
of Washington, in an action of debt in the 
name of the mayor, board of aldermen, and 
board of common council of the city of 
Washington, for the penalty of $50, for keep- 
ing a faro-bank contrary to a by-law of the 
coi-poration. 

Mr, Dandridge, for the appellant, objected, 
(among other things,) that the magistrate 
was a member of the board of aldermen, 
and, as such, was a plaintiff in the cause; 
and cited Aug. & A.. Corp. 204; Dunham v. 
Rochester, 5 Cow. 462; Hesketh v. Brad- 
dock, 3 Burrows, 1847-1S5S; Pearce v. At- 
wood, 13 Mass. 324, 340; Com. v. Kyan, 5 
Mass. 90; 7 Cow. 606. 

Mr. Bradley, contra, cited Ang. & A. Corp. 
389, 390, c. 17, § 8; Starkie, Ev. pt 4, pp. 426, 
427; Wood V. Mayor, etc., of London, 1 Salk. 
397; NoiTis, Peake, Ev. p. 237, note a, and 
pages 220, 221, note; Ang. & A. Corp. 199; 
Palls V. Belknap, 1 Johns. 186; Corwein v. 
Hames, 11 Johns. 76. 

THE COURT reversed the judgmeut, be- 
cause the justice was a member of the board 
of aldermen and, as such, one of the plain- 
tiffs, and therefore incompetent to try tlie 
cause.2 

Before CRANGH, Chief Judge, and MOR- 
SELL, Circuit .Judge. 

GRANCH, Chief Judge. Appeal from the 
judgment of a justice of the peace for the 
penalty of $50, for setting up, keeping, and 
exhibiting a faro-table, on the Gtii of May, 
1835, being a device for the purpose of gam- 
ing for moiiey, contrary to tiie act or acts 
of the corporation. By the by-law of Jan. 
12th, 1830, § l.it is enacted, "that no E. O.; 
A, B. C; L. S. D.; fai-o, roUy-bolIy, shuiae- 
board, equality-table, or other device, to be 

1 [Reported by Hon. William Granch, Chief 
Judge.] 

■ 2 In the case of Newton v. Corporation of 
Washington [unreported], at the same term, 
the judgment was affirmed; the justice, al- 
though an inhabitant of the city was not a 
member of the board of aldermen or common 
council, nor mayor, and therefore competent to 
decide the case. 
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used with cards, balls, dice, coin, or money, 
or any other game of hazard (except the 
game of billiards, upon licensed billiard- 
tables,) for the purpose of playing, or gaming 
for money or any thing in lieu thereof, shall 
be set up, kept, or exhibited in any part of 
this city, under a penalty of fifty dollars for 
every day or less time that such E. O." &c., 
"shall be so kept or exhibited, to be recover- 
ed before any single magistrate, of the per- 
son so setting up, keeping, or exhibiting the 
same." The warrant was issued against 

Hall, without stating any Christian 

name, and was served upon the appellant, 
who appeared before the justice and pleaded 
in abatement, ore tonus, that his name was 
Alexander C. Hall, and that the warrant 
was against Hall without any Chris- 
tian name. The justice overruled the plea; 
whereupon the defendant by his counsel told 
the justice that he might render the judg- 
ment, and he would appeal. The judgment 
was thereupon rendered and the defendant 
appealed. 

Mr. Dandridge, for appellant, contended, 1. 
That the justice should not have overruled 
the plea in abatement 2. That the justice 
had not jurisdiction of a cause in which the 
penalty exceeded $20. 3. That the justice, 
being an inhabitant of the city, and an al- 
derman, is interested, as the penalty goes to 
the city. 4. That congress had no authority 
to give the corporation power to pass such a 
by-law. 5. That congress, by the peniten- 
tiary act of 1831 [4 Stat. 4453, having made 
the keeping of a faro-bank, or other common 
gaming-table a penitentiary offence, has 
thereby virtually repealed so much of the 
charter which authorizes the coi*poration of 
"Washington "to restrain or prohibit all kinds 
of gaming" (see Charter of 1820, § 7), as re- 
lates to the keeping a faro-bank; and that 
the repeal of the power of the corporation to 
pass such a by-law, is" a repeal of the by-law 
itself. 

1st. As to the plea of misnomer. The pro- 
ceedings before justices of the peace are ore 
tenus and need not be very formal; and 
unless the plea offered will enable the magis- 
trate to decide the case according to the 
law, equity, and the right of the matter, I am 
of opinion that he may reject it The plea 
offered in the present case was merely a 
dilatory plea. If the justice had allowed it 
the only effect would have been a very short 
delay, as he might immediately have issued 
another , warrant against the defendant by 
his right name. I do not think that this 
is sufficient ground to reverse the judgment; 
particularly as the defendant, by confessing 
the judgment, admitted the merits of the case 
to be against him. 

2d. That the justice had not jurisdiction of- 
the cause. In the case of Ex parte Reed 
[Case No. 11,634], at the last term, it was 
decided by this court, upon great considera- 
tion, that the justices of the peace had juris- 
diction of fines, penalties, and forfeitures un- 
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der the by-laws of the corporation. But it 
is now said that their jurisdiction is con- 
fined to cases where the fine, penalty, or for- . 
feiture does not exceed $20. It is true that 
the jurisdiction when first given by the 
charter of 1802, was thus limited; but the 
act of March 1st 1S23, which extended the 
jurisdiction of justices to $50, provides that, 
"in all cases where the real debt and dam- 
ages do not exceed the sum of fifty dollars, 
exclusive of costs, it shall and may be law- 
ful for any one justice of the peace, of each 
respective county within the District of Co- 
lumbia, wherein the debtor doth reside, to 
try, hear, and determine the matter in con- 
troversy," &c., "in the same manner and 
under the same rules and regulations, to all 
intents and purposes, as such justices of the 
peace are now authorized and empowered to 
do when the debt and damages do not exceed 
the sum of $20, exclusive of costs." The jus- 
tices of the peace had, at that time, juris- 
diction of cases under the by-laws, where the 
penalty did not exceed twenty dollars. This 
act, therefore, extends their jurisdiction to 
cases where the penalty does not exceed fifty 
dollars. 

3d, The third objection, is, that the justice 
was interested, because he was an. inhabit- 
ant of the city to whose benefit the penalty, 
in part, accrues; and that he was a member 
of the board of aldermen, and therefore nomi- 
nally one of the plaintiffs. It is a general 
principle, that a judge, who is interested, is 
incompetent to try -the cause; and by the 
common law, the smallest interest is said 
to be sufficient to disqualify him. But from 
the necessity of the case, he must often act 
in cases in which he is interested. Every 
citizen of the United States, is interested in 
every fine that accrues to the United States, 
yet the jurors and judges are citizens. In 
the States, the same thing occurs; and the 
interest increases in proportion to the diminu- 
tion of the society that is to enjoy the bene- 
fit of the fine- Where shaU we stop and say 
that the interest is sufficient to exclude the 
judge? In the case of Pearce v. Atwood, 13 
Mass. 340, Chief Justice Parker said: "Any 
intei-est, therefore, however small, has been 
held sufficient to render a judge incompe- 
tent The only known exception to this 
broad and general rule, exists where there 
may be a necessity that the person, so inter- 
ested, should act in order to prevent a failure 
in the administration of justice, as in the 
case of Com. v. Ryan,. 5 Mass. 90." That 
case was a prosecution for a penalty of $50 
accruing to the town of Boston, for keeping 
a billiard-table. There was a motion to 
quash the indictment, because the fo'reman of 
the grand jury, who found the indictment, 
was a taxable inhabitant of the town, and 
therefore interested to convict the defend- 
ant Chief Justice Parsons said: "This in- 
terest at common law would be a sufficient 
objection; and it now is, unless by a neces- 
sary construction of our' statutes, this ob- 
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jection is removed. As the municipal court 
lias jurisdiction of the offence, and as it can 
proceed to indict onl3- by the inhabitants of 
Boston, if the objection should prevail, that 
court is, in fact, ousted of its jurisdiction." 
As the offence could not be prosecuted in any 
other court, the motion to quash the indict- 
ment was overruled. The same point was 
decided in Hill v. "WeUs, 6 Pick. 108. The 
only case cited to the contrary was that of 
Mayor, &c., of Jonesborough v. McKee, 2 
Yerg. 168, which is a very short case, and 
reported without argument The court de- 
cided "that a magisti-ate who is a member 
of an incorporated town, is not thereby dis- 
qualified from trying a warrant or suit in 
which the corporation is a party." Some of 
the English cases seem to malie a difference 
as to the competency of a corporator as a 
witness in a case between the corporation 
and a stranger; and the corporation and a 
corporator; and also between private and 
public corporations; but to what extent that 
difCerence will affect the competency of a 
judge, does not appear. In a public corpora- 
tion, the interest which each inhabitant of 
the city or town has, is only a common in- 
terest, and seems so nearly assimilated to 
that which every citizen of a state has in a 
fine or penalty which is to accrue to the state, 
and which has not been held sufficient to dis- 
qualify the witness or the judge, that I am 
inclined to think that the objection ought 
not to prevail. But it was said, and not con- 
tradicted, that the justice who tried the 
cause, was a member of the board of alder- 
men. If so, he was one of the plaintiffs, 
and could not sit in his own cause; accord- 
ing to the decision of this court, In the case 
of Barney v. "Washington City [Case No. 
1,033J, at July term, 1805, where one of the 
reasons given for the reversal of the judg- 
ment, was, that it was rendered by Mr. 
Brent, the mayor, in a case in which he was 
a party. This objection seems to me to be 
fatal. 

4th. The fom-th objection is, that congress 
had no authority to give the corporation the 
power to restrain or prohibit gaming. I do 
not recollect by what argument, or on what 
ground this position was attempted to be 
supported, and can imagine none. 

The 5th is, that congress by making the 
keeping of a faro-bank, a penitentiary of- 
fence, has virtually repealed so much of the 
charter, as gives the corporation power to 
prohibit the keeping pf a faro-bank. But the 
penitentiary law and the by-law are not in- 
consistent. The penitentiary act punishes 
the offence generally; that is, when com- 
mitted in any part of the disti-ict The cor- 
poration, for the preservation of the morals 
of the city, superadd a penalty, when it is 
committed within their jm-isdiction. The 
one is an offence against the government of 
the United States; the other is the violation 
of the byJaw of the corporation. I think 
this objection also should be overruled. But 
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as the justice, who rendered the judgment, 
was incompetent to try the cause, the judg- 
ment ought to be reversed; but without 
costs. 

THRUSTON, Circuit Judge, not having 
been present at the argument, gave no oiJin- 
ion. 
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HALL V. WILES. 

[2 Blatchf. 194; 1 1 Pish. Pat. Rep. 433.] 

Circuit Court, S. D. New York. April 17, 1851 

Patents — iNFRixoEStEST — Disclaimer— When'- 
Costs not Allowed upon Disclaimer ~ Pat- 
entability WHERE COMBIXATION IS PaRT KeW 
AND Part Old — Province of Jury o>f Ques- 
tions of Patentability— Measure op Damages. 

1. Where a patent contains several claims, and 
the invention covered by one of them is not 
new, the patentee may, under the 7th and 9th 
sections of the act of iMareh 8, 1837 (5 Stat. 
193, 194), maintain an action for the infringe- 
ment of the patent, so far as regards the valid 
claims, although he did not, before the com- 
mencement of the action, make or record a dis- 
claimer of so much of the thing patented as he 
claimed without right; but he will not be enti- 
tled to costs. 

[Cited in Cahart v. Austin, Case No. 2,288: 
Tuck V. Bramhill, Id. 14,213; Smith v. 
Nichols, 21 Wall. (88 U. S.) 117; Burdelt 
V. Estey, Case No. 2,145; Sessions v. Ho- 
madka, 145 IT. S. 41, 12 Sup. Ct. 802.] 

_ 2. Under the 9th section of the act, the ques- 
tion whether there has been unreasonable negli- 
gence or delay on the part of the patentee in 
entering such disclaimer, is a question which 
goes to his right of action. 
[Cited in Dunbar v. Myers, 94 U. S. 194.] 

3. A disclaimer is necessary only where the 
thing claimed without right is a material and 
substantial part of the thing patented. 

[Cited in Peek v. Frame, Case No. 10,904; 
Worden v. Searls, 21 Fed. 408.] 

4. Where the thing claimed without right is a 
part of the machine, if it is not an essential part, 
and was not introduced into the patent through 
the wilful default of the patentee, or with in- 
tent to defraud or mislead the public, the want 
of a disclaimer in regard to it affords no ground 
for invalidating the patent. 

[Cited in Stimpson v. Woodman, 10 Wall. (77 
y. S.) 125; Electrical Accumulator Co. v. 
Juheu Electric Co., 38 Fed. 13C3.] 

5. Where one part of a combination is new, 
the combination is a new one, though the other 
parts of the combination may be old. 

6. A formal change, such as a change of pro- 
portions, a mere change of form, or a different 
shape, is not, within the meaning of the patent 
law, a change sufficient to support a patent; 
but the improvement upon the old contrivance 
must embody some originality, and something 
substantial in the change, producing a more use- 
ful effett and operation. 

7. In determining the question of patentabili- 
ty, the jury have a right to take into considera- 
tion, m connection with the change, the result 

1 [Reported by Samuel Blatchford, Esq., aud 
here reprinted by permission.] 
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which has been produced; because the result, 
if greatly more beneficial than it was with the 
old contrivance, reflects back, and tends to char- 
acterize in some degree the importance of the 
change. 

8. In this case it was held, that the thing pat- 
ented, namely, a carriage in a brick-press, was 
not a combination of materials, within the doc- 
trine of the patent law, and that the principle, 
that unless the defendant had taken the whole 
of the combination he was not liable, did not 
apply. 

[Cited in Mabie v. Haskell, Case No. 8,653.] 

9. The rule of law as to damages, when an in- 
fringement is made out, is, to give to the plain- 
tiff the actual loss he has sustained, and nothing 
more. Exemplary or vindictive damages cannot 
be given. 

[Cited in Perry v. Corning, Case No. 11,003.] 

10. In this case it was held, that the plaintiff 
was entitled, if his case was made out, to the 
profits on all the machines sold by the defend- 
ant. 

This was an action on the case [by Alfred 
Hall against John Wiles] tried bsf ore Nelson, 
Circuit Justice, for the infi-lngement of let- 
ters patent [No. 2,768], granted to the plain- 
tiff on the 3d of September, 1842, for an "im- 
provement in the construction of the brick- 
press." 2 The points raised on the trial are 
stated in the charge of the court 



2 The specification was as follows: "Be it 
known, that I, Alfred Hall, of Cleveland, in the 
county of Cuyahoga, and state of Ohio, have 
invented a new and useful improvement in the 
machine for moulding bricks, and I do hereby 
declare, that the following is a full, clear and ex- 
act description thereof, reference being had to 
the accompanying drawing, making a part of 
this specification, in which Fig. 1 is an isometric- 
al projection, Fig. 2 is a longitudinal vertical 
section. The nature of my invention consists in 
constructing a moulding machine, to be attached 
to a common tempering tub, with revolving 
knives, of the usual construction, from which 
the mortar is conducted directly into the moulds, 
into which it is forced by the press. To this 
machine, an apparatus is afiised for removing 
the moulds, and, when obstructed by stones, &e., 
to relieve them therefrom. The frame of the 
machine consists of four upright posts, (A,) 
framed into two sills, (a) and cap-pieces, (a 1,) 
which are connected by cross-ties, (a 2,) forming 
a stout frame of proper proportions for contain- 
mg the machinery. To each of the caps (a 1) 
are attached metallic plates (B.) on the inside 
near the centre of the frame. From the lower 
part of these plates flanges project, which em- 
brace the caps and serve to steady them: these 
plates have shoulders at (b,) turning inward, 
from which to the top they are vertical. They 
are wide enough to form the sides of the hop- 
per, and contain the pressing apparatus here- 
after described. A grating, (B 1,) which forms 
the bottom of the hopper, is attached to the 
plates (B) at the shoulder, (b,) just high enough 
to clear the moulds. The bars of this grating 
correspond with the partitions in the moulds, 
and must be varied for every different kind ot 
brick: they are chamfered off on their upper 
edges, and serve to direct the clay into the 
mould; the back piece of this grating rises at (b 
1,) (see Fig. 2,) to the press platen, to prevent 
the escape of the mortar; there is also a similar 
projection (b 2) at the front of the grate, hav- 
ing on its upper edge an apron, (b 3,) which 
rests in the spout of the tempering machine, 
.(shown in dotted lines,) and directs the mortar 
mto the machine. The platen (C) is the seg- 
ment of a cylinder, its lower surface being fit- 
ted to the grate and projection, (b 1;) it does 



[Drawings of patent No. 2,768, published from 

the records of the United States patent 
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not extend quite out to the plates, (B,) but has a 
projecting flange (c) at each end, around the 
periphery, and down the under side, made of 
metal, which shuts out the mortar from the 
end of the cylinder segment; on each end of this 
platen an iron cross-brace is let. in, (lettered c 
2;) its inner end has a hole through it on which 
the platen turns on its shaft or fulcrum, (c 3;) 
from these braces, near the periphery of the 
platen, studs (c 4) project, which extend out 
through the plates, (B,) slots (b 4) being cut 
in them for the studs to play in; these slots 
are covered when the platen is thrown back, by 
brass segment slides, (c 5,) which are pushed 
forward from the platen by means of sprmgs, 
(g 6,) which bear against studs projecting from 
the side of the slides let into its ends; when the 
platen is forced down, these segments strike the 
grate and are stopped, the spring yielding for 
that purpose. The platen thus constructed turns 
on its shaft, (c 3,) which has its bearings in the 
plates (B) by means of a segment rack (c 7) 
outside the plates on each side, with which it is 
connected by the shaft and studs above named; 
the teeth on these racks mash into pinions (d) 
on a shaft, (d 1,) which has its bearings in me 
plates over the platen; on one end of the shaft 
(d 1) there is a large hand-wheel, (D,) by which 
the platen is put in motion; between the caps 

fa IJ of the frame above mentioned, a carriage 
E) is placed; it is formed of two side frames, 
of a T shape, firmly braced, the horizontal part 
extending out about the length of the caps, and 
the vertical nearly down to the bottom of the 
frame; these T fiames are connected by a brace 
(not shown in the drawing) running from one to 
the other. Just under the grating, three hori- 
zontal rollers (e) are placed, having their jour- 
nals turn in bearings on the upper side of the 
T frames of the carriage; to these frames, on 
each side of the roller, slots (e 1) are affixed in 
the upper side; on these the moulds slide; this 
carriage is sustained in the frame at the rear 
end, on a cross-piece (a 3) which is suspended to 
the end of the cap (a 1) that projects over the 
post (A) by a rod (a 4) at each end, which can 
be drawn up by a screw below the cross-piece; 
the carriage is steadied by a pivot (e 2) project- 
ing from each side, near the end that turns in 
the posts of the frame, and at the other end by 
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Francis B. Cutting, for plaintiff. 
Seth P. Staples and Aml>rose L. Jordan, 
for defendant. 

NELSON, Circuit Justice, (charging the 
jury). The patentee's description of his in- 
vention sets it forth with great particularity 
and clearness, and models have been pro- 
duced which render it perfectly intelligible. 
After describing the various parts of this 
machine, the patentee closes, as is usual, 
with a specification of the particular things 
which he claims to have invented. 

The fii-st is, the segment slides, acted on by 
springs, in combination with the platen and 
hopper, constructed and arranged as de- 
scribed in the specification. The object of 
this contrivance is, to close the slot in the 
end of the press which was before open, and 
through which the shaft of the press moves, 
in order to prevent the mortar from being 
pressed out of the apei-tm*e. The patentee 
next claims the combination of the carriage 
E, suspended at its reai- end in the frame, 
with the connecting-rods and shaft for freer 
ing the machine from obsti'uctions. He 
claims, also, the construction of the carriage 
E so as to free itself from dirt— meaning all 
the parts used by him, in the construction of 

studs, (e 3;) these are necessary, as the car- 
riage is made smaller than the space between 
the sides of the frame, so as to give a free pas- 
sage to any dirt that may collect on the ma- 
chine, which would tend to clog its operation, 
(see section 1.) At the front end of the carriage 
are jointed stout connecting rods, (e 4,) which 
extend down to a revolving shaft (e o) which 
turns in bearings, (e 6,) attached to the front 
posts of the frame, and which are also connected 
to the cap by rods (e 7) running from the cap 
to the bearings, (e 6;) on the upper side of this 
shaft are short projections, to which the connect- 
ing rods are coupled, and by which this end of 
the carriage is supported; on the end of the 
shaft (e 5) a lever (e S) is put, which extends up 
and rests against a pin in the frame near the 
lever. It will readily be seen, that by bringing 
the lever forward, the end of the carriage rest- 
ing on the shaft will be lowered down; on each 
side of the carriage an iron rail (e 9) is affixed, 
extending from the rear end to the rollers; this 
rail rises a little above the side-pieces, which 
are cut out on their upper edge, away from it, ex- 
cept at the points of attachment, so as to allow 
any dirt that may get upon the rail to fall through 
without clogging the machine; a wheel (f) runs 
on each side of these rails, which are connected 
by an axle or movable carriage, (P,) formed of a 
square straight piece of wood; a piston (f 1) is 
attached to the back of this carriage, which 
curves down and runs forward horizontally un- 
der the centre of the machine, just below the 
cross-piece connecting the sides of the carriage, 
against which, or a friction roller which may be 
attached thereto, it bears when in motion; on 
the under side of this piston a rack is formed, 
which meshes into a segment rack (f 2) on a 
shaft, which has its bearings in the lower end 
of the vertical pieces of the carriage above 
named; to the end of the shaft (f 3) a lever (f 4) 
is affixed, which rises up beside the shaft, (d 1,) 
so as to be convenient to work by the operator; 
the moulds, (6,) which are like those now in use 
in other machines, are put into the machine op- 
posite that on which the wheel (D) is; they are 
prevented from heing pushed too far through 
by a spring (g,) which guides them in enter- 
ing the machine; they are forced under the 
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this carriage, to effect the purpose intended 
—that is, to free it from dirt, which seems 
to have been a difficult thing in these ma- 
chines; and he chiims, also, the carriage E, 
thus arranged, in combination with the 
movable caiTiage P, constructed in the mode 
pointed out in the specification. These are 
the things he claims, each of which he sup- 
poses to be an improvement on all prior ma- 
chines in use. 

As to the first claim, the defendant insists 
that, whether original or not, the contriv- 
ance is destitute of utility, and could not be 
carried into practical effect, and was aban- 
doned by the patentee immediately. The 
defendant's counsel assume the fact to be 
proved, and then insist that, as this claim 
is invalid, either from want of originality 
or utility, the whole patent becomes void., 
This is a question of law for the court to 
decide. It is argued by the defendant that, 
in order to have saved the patent, the pat- 
entee should have disclaimed this part of 
his patent, under the 7th and 9th sections 
of the act of March 3, 1837 (5 Stat 193, 194) 
and that, as he has failed to make this dis- 
claimer and to record it, this suit cannot be 
maintained and the whole patent is void. 
Though there is some evidence going to 



grating by the movable carriage, (P,) acted on 
by the lever, (f 4;) when this machine is at- 
tached to a "tempering machine," it receives 
the mortar directly from it into the grating, and 
into the moulds underneath it; the hand-wheel 
is then turned, which brings down the platen 
and forces the mortar into the moulds; the lev- 
er (f 4) is then brought forward, and the empty 
mould which is placed forward in the grating 
between the full mould and the movable car- 
riage, and forced under the grating, the full 
mould being driven out on the opposite side, 
the weight of the mortar in the tempering ma- 
chine, at tiie same time, raises the platen by its 
pressure upon it till the segment (e 7) strike 
against the springs, (b 5.) which prevent the 
platen from receding too far. If, when the full 
mould is being forced out, a stone or other ob- 
struction stops its motion, the lever (f 4) is 
drawn forward, and the carriage on which the 
mould rests is lowered till the difficulty is over- 
come, when it is again raised to its place; over 
the platen, and between it and the shaft, (d 1,) a 
brace (h't runs across from one side platen to the 
other, on the under side of which a scraper (h 
2) is affixed, that fits close to the circular side 
of the platen, and serves to free it from the mor- 
tar that adheres to it when run down; just 
over the scraper a board (h 1) is placed, the low- 
er edge of which rests on the scraper, its upper 
edge projecting up towards the "tempering ma- 
chine,^' at an angle of about 45°; this forms the 
upper part of the hopper, and confines the mor- 
tar while the press acts. What I claim as my 
invention, and desire to secure by letters patent, 
are the segment slides (c 5) acted on by springs^ 
in combination with the platen and hopper, con- 
structed and arranged as herein set forth. 1 
further claim the combination of the carriage 
(E) suspended at its rear end with the connect- 
rods (e 4) and shaft, (e 5,) for freeing the ma- 
chine from obstructions, substantially as before 
specified. Lastly, I claim the construction of 
the carriage (E) so as to free itself from dirt, 
that is to say, the pivots and studs for steadying 
the carriage, the slatted top and railway, set 
off from the carriage, &c., and, in combination 
therewith, the movable carriage (F) construct- 
ed and operated as herein described." 
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show that this contrivance may be new, and 
may not have been used before, yet, per- 
haps, tlie weight of it is that it is useless 
or could not be operated. I have examined 
the provisions of the statute, and am of 
opinion that this suit may be maintained, 
under the two sections referred to, notwith- 
standing a disclaimer of the first claim has 
not been made or recorded; but the plain- 
tiff will not be entitled to" costs. The pro- 
vision in the 9th. section, that no costs shall 
be recovered, unless a disclaimer of all that 
part of the thing patented which is claimed 
without right, is entered before the com- 
mencement of the suit, certainly shows that 
the action may be maintained for other 
parts of what is patented. If the disclaimer 
was entered in the patent office before the 
suit was instituted, the plaintiff recovers 
costs in the usual way, independently of 
, any question of disclaimer. But if, in the 
\ progress of the trial, if tm-ns out that a dis- 
claimer ought to have been made as to part 
of what is claimed, the plaintiff may re- 
cover, but will not be entitled to costs. 

Another question arises under the 9th sec- 
tion—whether there has been um-easonable 
negligence or delay in entering a disclaimer. 
That is a question which goes to the right of 
action. If the delay shows great negligence, 
the jury may say that the patent is void. 
The provision -in question applies only in 
the case where the part claimed by the pat- 
entee, of which he is not the inventor, is a 
material and .substantial part of the thing 
patented, A disclaimer is necessary, therrs 
fore, only where the thing claimed without 
right is a material and substantial part of 
the machine invented. The question as to 
the disclaimer in this case is, therefore, of 
no importance in the determination of the 
rights of the parties, unless the slides and 
springs claimed In the first claim are de- 
scribed as a material and essential part of 
the machine, or imless they were introduced 
into the desa'iption through the wilful de. 
fault of the plaintiff, or with intent to d«- 
fraud or mislead the public. If you find 
that those- slides and springs are not es- 
sential to the machine, and were not intro- 
duced into tiie patent through such wilful 
default or intent to defraud or mislead the 
public, the want of a disclaimer in regard 
to them affords no ground for invalidating 
the patent 

As to the second claim. If the carriage E, 
which is one part of the combination as ar- 
ranged by the patentee, is a new and useful 
Improvement, the combination of that with 
the connecting-rods and shaft, for letting it 
down and freeing It from obsti-uctions, will 
be maintained, though the latter may be old. 
Because, one part of the combination being 
new, the uniting that with an old contriv- 
ance makes the combination necessarily a 
new one. 

I pass now to the third claim, and to the 
real point In controversy. The arrangement 



of the carriages E and F is a distinct and in- 
dependent claim— a material and substantial 
one— and one without which the substratum 
of the invention would fail. This brings the 
case very much to the point, whether the 
carriage E, consti-ucted as it is described in 
the specification, is of itself a new improve- 
ment, in view of the carriages which had 
been in use prior to the invention of the 
plaintiff. It is necessary that It should be 
new. In order to uphold the third claim; 
and that, if maintained, wfil uphold the 
second. The question is one of fact. A 
great deal of evidence has been giveu on 
both sides, all bearing on the point; and, 
except that there are some legal principles 
bearing on the question of fact and as to 
which the court may aid you, it is a ques- 
tion which must be determined by the good 
sense and sound judgment of the jury. Of 
course, the question is not, whether the 
plaintiff's was the first bed or carriage that 
had ever been used; because, it is admitted 
that carriages and beds had before been 
used. But the question Is, whether the 
plaintiff's carriage, as constructed by him. 
is a substantial improvement, for the pur- 
pose for which it is used, on all previous 
carriages, A formal change, such as a 
change in proportions, a mere change of 
form, or a different shape, is not a change 
within the meaning of the law. An im- 
provement upon an old contrivance, in order 
to be of sufiicient Importance to be the sub- 
ject of a patent, must embody some origi- 
nality, and somethmg substantial in the 
/jhange producing a more useful effect and 
operation. And, in determining this ques- 
tion, the jury have a right to take into con- 
sideration, in connection with the change, 
the result which has been produced. Be- 
cause, the result, if greatiy more beneficial 
than it was with the old contrivance, reflects 
back, and tends to characterize, in some de- 
gree, the importance of the change. 

I do not agree with the counsel for the de- 
fendant, that the carriage E, as constructed 
by the patentee. Is to be regarded as em- 
bracing a combination of materials, within 
the doctrine of the patent law, and that, un- 
less the defendant has taken the whole of 
the combination, he Is not liable. My 
opinion is, that that principle does not apply. 
If the carriage E, as constructed by the 
plaintiff, is not a substantial improvement 
upon all previous constructions, he is not en- 
titied to recover. But, If yoil arrive at the 
conclusion that that carriage is a substantial 
improvement upon all previous construc- 
tions, then tiie question Is, whether the cai*- 
riage used by the defendant is identical . 
with that of the plaintiff. If It is, it Is an 
Infringemenl^ and the plaintiff is entitied to 
recover. 

The rule of law as to damages, when an 
infringement is made out, is, to give to the 
plaintiff the actual loss which he has sus- 
tained, and nothing more. Exemplary or 
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vindictiTe damages cannot be given. If the 
damages are insufficient, tliere is a provision 
of law autliorizing tlie court to treble them. 
The plaintifE is entitled, if his case is made 
out, to the profits on all the machines sold 
by the defendant. 

The jury found a verdict for the plaintiff for 
§1,000 damaffes.3 
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HALL V. YAHOOLA RIVER MIN. CO. 

[1 Woods, 544.] 1 

'Circuit Court, N. D. Georgia. March Term, 
1873. . 

ESECUTIOX— CLAlJtS BY THIRr* PARTIES — " CLAIM 

Law" of G-eokgia — Jurisdictios op 
Federal, Courts— Practice. 

1 The "claim law" of Georgia, so far as the 
same applies to real estate, provides for equita- 
ble relief. It is therefore a remedy which ean- 
jiot be administered in the federal courts, and is 
not prescribed to be used therein by the act of 
congress, approved June 1, 18(2, entitled An 
act to further the administration of justice (17 
Stat. 197.) 

2 In Georgia, when the United States marshal 
levies an execution against A., upon the real es- 
tate of B., and threatens to sell the same, ±J. 
must file his bill in equity to stop the sale, and 
cannot resort to the "claim law" of the state 
for relief. 

This canse was submitted on the motion of 
the plaintifC, who was judgment creditor of 
the defendant, to dismiss a proceeding, under 
the claim law of Georgia, commenced by one 
Vandyke, who set up title to certain real es- 
tate levied on by the marshal as the property 
of defendant, by virtue of an execution is- 
sued in this case. 

Amos T. Alcerman, for motion. 

0. Peeples, George Hillyer, and J. A. Wim- 
pey. contra. 

Before WOODS, Circuit Judge, and ERS- 
KINB, District Judge. 

WOODS, Circuit Judge. The Code of Geor- 
gia provides that "when a sheriff or other of- 
<:er shall levy an execution on property claim- 
ed by a third person not party to such execu- 
tion, such person shall mate oath to such 
property and shaU give bond to the sheriff 
-or other officer, as the case may be, with good 
4ind suffcient security in a sum double the 
value of the property levied on, conditioned 
to pay the plaintiff in execution all damages 
which the jury, on the trial of the right of 

3 A motion for a new trial in this case was 
subsequently made before Judges Nelson and 
Betts, on the ground of alleged errors in the 
■charge, but it was denied. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



property, may assess against him, if it shall ap- 
pear that said claim was made for the pur- 
pose of delay only, and that the said oath and 
bond, having been delivered to the sheriff or 
other officer making the levy, it shall be his 
duty to postpone the sale imtil otherwise 
ordered. If the pei-son claiming the prop- 
erty shall desire the possession thereof, it 
shall be the duty of the levying officer to take 
a bond from the claimant in double the value 
of the property levied on, for the delivery of 
the property at the time and place of sale, 
provided the same shall be found subject to 
the execution, and such bond being delivered 
to the sheriff, it shall be his duty to leave the 
property in possession of the claimant When 
the execution is levied on personal property, 
it shall be the duty of the levying officer to 
return the same, together with the execution, 
to the next term of the court from which the 
execution issued, but if the execution be lev- 
ied on real property, the levying officer must 
return the same with the execution and claim 
to the next term of the superior com-t of the 
county in which the land so levied on shall 
lie. The court to which the claim shall be 
returned shall cause the right of property to 
be decided on by a petit Jury at the first term 
thereof, unless continued as other cases at 
common law, and the jury may give the plain- 
tiff in execution such damages against the 
claimant, not less than ten per cent., as may 
seem just, provided it is made to appear that 
the claim was made for delay only. Either 
party in claim cases may appeal as in oases at 
common law." See Irwin's Code Ga. pp. 
707-710, tit 9. c. 1. 

By an act approved October 21, 1870, it 
was provided that "when the claimant is 
unable to give bond, he may make an 
affidavit to the effect that he did not in- 
terpose the claim for delay; that he claimed 
title to the property in good faith; that 
he was advised and believed that his claim 
would be sustained, and that from poverty 
he was unable to give the bond as otherwise 
requh-ed by law; and such arudavit, when de- 
livered to the sheriff, shall suspend the sale 
in the same manner as if bond and securitj- 
had been given. If the property levied on 
be personal and the plaintiff claimant unable 
to give a forthcoming bond, the plaintiff in 
execution may give such bond; and in that 
case the levying officer shall deliver the prop- 
erty to said plaintiff; and in the event the 
claimant is unable and the plaintiff in execu- 
tion neglects or refuses to give said forth- 
coming bond, the claimant may apply to the 
ordinary and procure an order for the sale of 
the same; and said property shall be adver- 
tised and sold in the manner presci-ibed by 
the law, and the proceeds shall remain in the 
hands of the levying officer, subject to the 
order of the court upon the final hearing of 
the claim." Acts 1870, pp. 75, 76. 

In this state of the statute law an execution 
was issued on the 28th day of September, 
1872, out of the United States court for the 
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northern district of Georgia, upon a judg- 
ment for $2,767, and costs theretofore recover- 
ed in that court by Frank W. Hall, against the 
defendant, the Yahoola River and Cane Creek 
Hydraulic Hose Mining Company, and the 
marshal, on the 4th day of October, 1872, 
levied the execution on certain lands and tene- 
ments as the property of the defendant, com- 
pany. Thereupon one M. H. Vandyke, claim- 
ing to be the owner of the property so levied 
on, filed with the marshal the oath and bond 
required by the above recited acts of the state 
of Georgia, and the marshal suspended the 
sale and returned the execution and claim to 
the court. 

A motion is now made to dismiss the claim 
and to allow the marshal to proceed to sell 
the property levied on. The argument of the 
mover is that the claim law of the state of 
Georgia is not binding upon the United States 
courts, and is not adopted by the fifth section 
of the act of congress, approved June 1, 
1872, entitled "An act to fm*ther the adminis- 
tration of justice." That section declares 
"that the practice,, pleadings and forms and 
toodes of proceeding in other than equity and 
admu'alty causes in the circuit and district 
com*ts of the United Statco shall conform as 
near as may be to the practice, pleadings, 
forms and modes of proceeding existing at 
the time in like caiises in the com'ts of record 
of the state within which such circuit or dis- 
trict cpm-ts are held, any rule of court to the 
contrary notwithstanding." 17 Stat 197. It 
is obvious to remark that this section excludes 
from its operation "equity and admiralty 
causes." The equity practice in the courts 
of the United States is not controlled by the 
legislation of the states or rules of the state 
com'ts, but is prescribed by the supreme court. 
The distinction between law and equity as 
recognized in the constitution, and the prin- 
ciples and procedure which at the period of 
the formation of the constitution so clearly 
distinguished legal from equitable remedies 
have not thus far in our judicial history been 
unsettled by the blending of law and equity 
in the courts of the United States; they are 
still admhaistered as distinct systems of 
remedial justice. Const U. S. art 3, § 2. 

In Bennett v. Butterworth, 11 How. [52 
U. S.] 674, the supreme court declares that 
"although the forms of proceedings and prac- 
tice in the state courts shall have been adopted 
in the circtiit courts of the United States, yet 
the adoption of the state practice must not 
be understood as confoimding the principles 
of law and equity, nor as authorizing legal 
and equitable claims to be blended together 
in the same suit," and in Thompson v. Rail- 
road Companies, 6 Wall, [73 U. S.] 137, the 
same court says: "The constitution of the 
United States and the acts of congress recog- 
nize and establish the distinction between law 
and equity. The remedies in the courts of 
the United States are at common law or in 
equity; not according to the practice of state 
courts, but according to the principles of com- 



mon law and equity, as distinguished and de- 
fined in that country from which we derive 
our knowledge of these principles." So in 
Payne t. Hook, 7 Wall. [74 U. S.] 425, it is- 
said that "the equity jm-isdiction conferred 
on the federal com-ts is the same that the- 
high court of chancery in England posses- 
ses, is subject to neither limitation nor re- 
straint by state legislation, and is uiform 
throughout the different states of the union." 
To title same effect are tht- rollowing cases: 
Bodley v. Taylor, 5 Cranch [9 U. S.] 191; 
Watkins v, Holman, 16 Pet [41 U. S.] 25; 
Smith V. McCann, 24 How. [65 U. S.] 398; Lor- 
ing V. Downer [Case No, 8,513]. 

It follows then from the terms of the otb 
section of the act of Jime 1, 1872, and the au- 
thorities cited above, that if the relief sought 
by the claimant in this case is equitable re- 
lief, he cannot i-esort to the claim law of 
Georgia to secm'e it for the mode of pro- 
ceeding prescribed by that act is a legal and 
not an equitable proceeding. When a mar- 
shal or sheriff, having an execution in his 
hands against the property of A., levies it 
upon the real estate of B., the latter has both 
legal and equitable remedies. He may sue 
the officer, or he may bring ejectment after 
the sale by the officer to recover possession of 
his property. These are his remedies at law,, 
but neither of these prevents a sale. His. 
equitable remedy is to ffle his bill setting up 
his title, and praying an injunction against 
the officer to restrain him from proceeding 
to sell. Now when real estate is levied on, 
the claim proceeding of the Georgia law is 
in effect a proceeding in equity. Cox v. 
Mayor, etc., 17 Ga, 249; Colquitt v. Thomas, 
8 Ga. 258; Williams v. Martin, 7 Ga. 3S0. 
There is no f orhi of action known to the com- 
mon law that could stay the sale, and without 
some statutory provision, the only method of 
restraining a sale would be by biU in equity. 
The Georgia claim law therefore, when real 
estate is levied on, is a substitute for a bill in 
equity, praying for injunction and relief. "It 
secures equitable relief, prevents irreparable- 
mischief, by a statutory process which pro- 
vides for a trial jury. This Is a mingling of 
law and equity not permitted by the constitu- 
tion and laws of the United States. A party 
who desires to restrain a sale by the marshal 
of property levied on by him, and to assert 
his title thereto, has an equitable case, and' 
must resort to the equity side of the com-t. 
As the property levied on in this case is real 
estate, we are of opinion that the claim law 
of the state is not applicable, and that tlie 
marshal must be ordered to sell, notwith- 
standmg the filing of the affidavit and bond 
prescribed by the claim law. Where the- 
property levied on is personal estate, this 
course of reasoning wiU not apply. In the- 
case of personal property, there Is a remedy 
at law that would prevent a sale and restore- 
the property to the claimant, namely, the ac- 
tion of replevin. The 'claim law, therefoi^, 
when applied to personal property, may be- 
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considered as a substitute for the action of 
replevin, and is not open to the same objec- 
tion as when real estate is the subject of the 
levy.' Our conclusion, therefore, is that the 
claim law of this state can not apply when 
a levy Is made upon real estate; but that it 
does ' apply to levies upon personal prop- 
erty. As the levy in this case was upon 
real property, an order may be entered dis- 
missing the daim of Vandyke, and allowing 
the marshal to proceed with the sale of the 
property levied on. 
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HALLACK et al. v. TRITCH. 

[17 N. B. R. 293; i 10 Chi. Leg. News, 219.] 

Circuit Court, D. Colorado. 1878. 

BaSKKUPTCT— JOUISDICTIOX OF ClUCUIT ASD DIS- 
TRICT Courts— Assignees— Right of Ckeditok 
TO Take Goods of Insolvent in Exchange 
FOK Secukitt. 

1. The circuit courts have concurrent juris- 
diction with the district courts of all actions by 
an assignee against persons claiming an adverse 
interest in the estate of a banlirupt. 

[Cited in Clark v. Ewing, 3 Fed. §6.] 
[Cited in Seavey v. Naples, 94 Ind. 207.] 

2. No suit by an assignee for a sum exceeding 
five hundred dollars can be prosecuted in a state 
court. 

3. The objection that there was no direction 
from the bankrupt court to bring the suit, can- 
not be first raised in the appellate court. 

4. In an acdon brought by an assignee to set 
aside a sale or transfer of goods, as having been 
made in violation of the bankrupt act,— section 
5128, Rev. St. [14 Stat. 517] —the declaration 
must set out the facts of the illegal transaction. 

5. As between the parties to a chattel mort- 
gage, the circiimstance that the mortgagees al- 
lowed the mortgagor to retain possession of the 
mortgaged property, after condition broken, will 
not affect the validity of the mortgage. 

6. When a secured creditor takes goods in fair 
exchange for the security, the transaction is not 
in fraud of the bankrupt act. 

[At law. This was an action of trover 
brought by George Tritch, assignee of Wilcox 
& Watterson, against Hallack & Brother, to 
recover damages for the wrongful detention 
of a lot of glass.] 

Belden & Powers and Blake & Jacobson, 
for plaintiffs in error. 

Squires & Decker, for defendant in error. 

HALLBTT, District Judge. This was an 
action brought in the probate court of Arapa- 
hoe county, on the 24th day of December, 
1874, during the existence of the late tei-ri- 
torial government. Judgment was entered 
in that court on the 29th day of January, 

3 [Reprinted from 17 N. B. R. 293, by permis- 
sion.] 



1S75, and the record was immediately re- 
moved into the supreme court of the terri- 
tory by writ of error, and it was pending in 
that court on the 1st day of August, 1876, 
when the territoi-y became a state. Upon 
the establishment of the state government, 
the supreme court of the state became the 
successor of the supreme court of the terri- 
tory as to all cases pending in the latter 
court, at the date of the admission of the 
state, which were not properly of federal cog- 
nizance. It was supposed by counsel that 
this case belonged to the class which could 
properly be determined in the supreme court 
of the state, and accordingly it was, on the 
5th day of April, 1877, submitted to that 
court upon the errors assigned in the record, 
but that court afterwards, and on the 21st 
day of June, 1877, ex mero motu, transferred 
the case to this court This was doubtless 
upon the ground that the case is one of which 
tills court would have had jurisdiction if the 
court had existed on the 24th day of De- 
cember, 1874, and in which we may proceed, 
as the successor of the supreme court of the 
territory, under the act of congress of June 
26, 1876 (19 Stat. 61). 

Objection is now made by plaintiff in error 
to tlie jurisdiction of this court, on the ground 
that the case does not appear to be of federal 
character, or if it is of that description, that 
it belongs in the district court, and not here. 
The declaration is in the ordinary form in 
ti-over, in which the plaintiff alleges that he, 
as assignee in bankruptcy of Wilcox & Wat- 
terson, was possessed of certain lumber and 
glass which he casually lost, and which after- 
wards came to the possession of the defend- 
ants by finding. Further on, it will appear 
that this charge is not supported by the evi- 
dence given at the trial, but as to the point 
now under consideration, it is plain that the 
plaintiff was suing in a representative chai-- 
acter, as assignee of the estate of Wilcox & 
Watterson. He is described as assignee, and 
he declares that he held the goods in that ca- 
pacity. This brings the case exactly within 
the 2d section of the bankrupt act, or section 
4979, as it stands in the Revised Statutes. 
Under that section, circuit courts have al- 
ways had concun-ent jurisdiction with dis- 
trict courts of all actions by an assignee 
against persons claiming an adverse interest 
in the estate of a bankrupt. Lathrop v. 
Drake, 91 U. S. 516. Such actions are not a 
part of the bankruptcy proceeding, and there- 
fore It is not at all necessary that they should 
be prosecuted in the court which has juris- 
diction of such proceeding. Wiswall v. Camp- 
bell, 93 U. S. 347. This provision of section 
2 of the bankrupt act was not in any way 
restricted by the Revised Statutes, or the act 
of June 22, 1874, but it was explained, if not 
enlarged by the latter act. By the 3d sec- 
tion of that act, the words "or owing any 
debt to such bankrupt," were inserted in the 
original text, and thus was made plain what 
^^■as perhaps doubtful until then, that the 
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assignee could sue in the circuit court for any 
debt due tlie bankrupt IS Stat. 178. The 
cm clause of section 711 of the Kevised Stat- 
utes, if at all applicable to suits of this icind, 
relates to the D'urisdiction of federal courts, 
as distingruished from state courts, aud does 
not in any way afiCect the relative jurisdic- 
tion of circuit and district courts of the Unit- 
ed States. Clearly, then, this is a case of 
which a circuit court of the United States 
would have had jurisdiction, if thfi court had 
been established at the date when the suit 
was begun, and therefore it was properly 
transferred to this court under the act of 
1876.- Further objection is made, however, 
mat at the date when the suit was brought, 
the courts of the United States were clothed 
with exclusive jurisdiction of such actions, 
and the probate court, having no federal ju- 
risdiction, was without authority to proceed 
therein. It is conceded that the probate 
court had no federal jurisdiction, for hj the 
organic act that jurisdiction was confei-red 
on the district court and the supreme court 
of the territory, and it is a necessary implica- 
tion from the language used, that probate 
courts had no such, jurisdiction. That fact 
being admitted, it is necessary to ascertain 
whether, by the Revised Statutes, or the 
a!>icndment of 1874, exclusive jurisdiction in 
actious of this kind was vested in courts of 
the United States; for if that be true, the 
judgment of the probate court must be void. 
In Claflin v. Houseman, 03 U. S. 130, it was 
held that a state court had, prior to the Re- 
vised Statutes, jurisdiction of an action by an 
assignee to recover assets of the bankrupt 
It was then doubted whether the 6th clause 
of section 711, "before mentioned, had not 
given exclusive jurisdiction of such actions 
to United States coui-ts; but as the question 
was not then beEoro the court, it was not de- 
cided. In the later case of Wiswall v. Camp- 
bell, supra, however, the court has reached 
tlie conclusion that such suits are no part 
of the bankruptcy proceeding, which seems to 
resolve the doubt in the negative. The 
clause referred to declares that the courts of 
the United States shall have exclusive juris- 
diction "of all matters and proceedings in 
bankruptcy," and as this is not a matter or 
proceeding of that kind, but a suit at law, 
distinct from and wholly Independent of the 
bankruptcy proceeding, it is not at all affect- 
ed by that clause. The 2d section of the act 
of 1874 is more significant It adds to sec- 
tion 1 of the act of 1S67, the following pro- 
viso: "That the court having charge of the 
estate of any bankrupt, may direct that any 
of the legal assets or debts of the bankrupt, 
as contradistinguished from equitable de- 
mands, shall, when such debt does not exceed 
five hundred dollars, be collected in the courts 
of the state where such bankrupt resides, 
having jurisdiction of claims of such nature 
and amount" 18 Stat 178. From this dec- 
laration, that certain suits may be brought 
by an assignee in state courts by direction of 
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the bankruptcy court, it results, by necessary 
implication, that no other can be so prosecut- 
ed— "Expressum facit cessare taciturn." 01- 
cott V. Maclean [11 Hun, 394]. The act of 
1867 was silent as to the jurisdiction of state 
courts In this class of actions, and under that 
act those courts, in virtue of their general 
authority, could take cognizance of such suits 
as well as any other. Claflin v. Houseman, 
supra. But the act of 1874, by giving them 
jurisdiction of certain actions, seems to ex- 
clude all others, and now it must be said that 
no suit by an assignee, for a sum exceeding 
five hundred dollars, can be prosecuted in a 
state court The probate court was estab- 
lished by the organic act of the territory, and 
was not in fact a state court hut in respect 
to its jurisdiction, under the laws of the ter- 
ritory, and its want of jurisdiction, under the 
laws of the United States, it was so like a 
state court, that it may be regarded as such 
in deciding the question presented. Return- 
ing now to the record, we find that five hun- 
dred dollars was demanded in the declara- 
tion, and the judgment was for a less sum. 
This, it will be observed, is within the 
amount for which an action at law may be 
brought in a state court by an assignee; and 
although it does not appear that the bank- 
ruptcy court directed the suit to be brought 
it seems that the court had jurisdiction of the 
action. Objection that thei-e was no direc- 
tion from the bankruptcy court to bring tlie 
suit cannot be first made in this court for 
at best it was matter in abatement of the ac- 
tion only. If properly pleaded and allowed, 
the assignee would still have been at liberty 
to sue in the same court, on the same cause 
of action, by direction of the bankruptcy 
court, and in a federal court without such di- 
rection. By pleading to the declaration, 
plaintiff in error waived the point and in 
support of the judgment the matter of the 
direction from the bankruptcy court must 
stand as an admitted fact in the case. 

The motion to dismiss" will, therefore, be 
denied, and we will now consider the errors 
assigned on the record. 

At the trial it appeared that the bankrupts 
executed to plaintiffs in error. May 9, 1873, 
a chattel mortgage on an engine and boiler 
then owned by them, to secure certain notes, 
the last of which became due January 1, 
1874. On the 25th day of October, 1873, they 
executed to one Donnell another mortgage on 
the same property, the consideration for 
which is not shown. Both of these mort- 
gages were, so far as appears, made in good 
faith; but neither the plaintiffs in error nor 
Donnell took possession of the property be- 
fore or at the time of the sale of eei-tain glass 
to plaintiffs in error, which will next be stat- 
ed. In the month of July, 1874, there was 
due to plaintiffs in error, on this mortgage, 
the sum of three hundred and fifty dollars 
and thirteen cents, for which they agreed to - 
accept and did accept, from the bankrupts a 
lot of glass, valued at the amount due them. 
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and they thereupon released the mortgage 
on the engine and boiler. It is sufficiently 
proved that the bankrupts were financially 
embarrassed and unable to go on with their 
business at the time the glass was trans- 
ferred, which was well known to plaintiffs in 
error, and that the bankrupts suspended busi- 
ness within a day or two after the agreement 
was made, and on the veiy day the glass was 
delivered. A question is made whether the 
glass was taken at a fair price, but this, up- 
on the evidence, was a matter to be finally 
decided in the court below, and is not a prop- 
er subject of discussion here. Taking all the 
facts, it is obvious that the transaction, if at 
all forbidden by the bankrupt act, must be an 
unlawful payment or preference within the 
meaning of the 35th section (512S). In that 
view, it is plain that no such case is made in 
the declaration. It is not alleged that the 
bankrupts transferred goods to plaintiffs in 
error in fraud of the act, within four months 
or any other time nest before the bankruptcy, 
nor is the date of the adjudication against 
Wilcox & Watterson given. The evidence is 
equally silent on these substantial points; and 
therefore the case fails both as to pleadings 
and proof. The declaration appears to be 
adapted to the case where goods of the estate 
may have been taken from the possession of 
the assignee, or are wrongfully withheld 
from him by his bailee, rather than to the 
ease where it is sought to set aside a sale or 
transfer of the goods as having been made 
in violation of the act. In the case last men- 
tioned, the facts of the illegal transaction 
should be set out and the evidence should es- 
tablish the charge. If we could overlook 
these defects it is by no means clear that the 
sale of the goods to plaintiffs in error was an 
unlawful preference. It is true that the sale 
was not in the ordinary course of the busi- 
ness of the bankrupts, and that it was in sat- 
isfaction of a pre-existing debt; but plaintiffs 
in error then held a mortgage on other prop- 
erty of the bankrupts, which was, as between 
the parties, a valid instrument The circum- 
stance that plaintiffs in error allowed the 
property covered by the mortgage to remain 
in the possession of the bankrupts after the 
condition of the mortgage was broken, in no 
way affected the validity of that instrument 
as between the parties. Although void as 
against the creditors of the bankrupts and 
purchasers from them, it was still a lien on 
the property in favor of the mortgagees so 
long as the property should remain in the 
possession of the bankrupts. Constant v. 
Matteson, 22 111. 54G. Plaintiffs in error 
might have taken possession of the property 
under the mortgage, and as that instrument 
was made more than four months before the 
bankruptcy, and it is not impeached in any 
way, they could have held the property 
against the assignee in bankruptcy and all 
others who may have acquired title after the 
date of their mortgage. Holding this lien, if 
the property mortgaged was of sufficient 
value, plaintiffs in error were secured of 
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their demand, and payment to them, whether 
made in money or goods at a fair price, was 
not an unlawful preference. 

The reason why a debtor in failing circum- 
stances may not pay an unsecured creditor, 
is that in so doing he bestows on one that in 
which all of his creditors are entitled to 
share. In paying a secured creditor he does 
not commit this offense, for the secured cred- 
itor is at all events entitled to withdraw 
from the estate the amount of his demand. 
It cannot make any difference in principle 
whether payment be made out of the estate 
covered by the lien, or from some other fund. 
In either case. the creditor is entitled to all 
that is given him. This principle was recog- 
nized and applied in Sawyer v. Turpin, 91 U. 
S. 114. There a creditor took from his debt- 
or as security for his debt a bill of sale of 
property which was not in the form required, 
but was nevertheless a valid instrument as 
between the parties. Afterwards, and with- 
in four months of the bankruptcy of the mort- 
gagor and with knowledge of the insolvency 
of the latter, he took a mortgage on the same 
property to secure the same demand. The 
mortgage was sustained on the ground that 
by it the creditor took no more than he was 
entitled to under his bill of sale. Although 
the bill of sale was valid only against the 
maker and not against creditors, it was, in 
fact, an, exchange of securities, and not an 
unlawful preference. So here we may say 
that if plaintiffs in error took goods in fair 
exchange for the security they held, the 
transaction was not in fraud of the act. 
This is, of course, upon the assumed hypothe- 
sis that their debt was fully secured, and 
that the goods were taken at a fair valuation. 
If any portion of the demand was not se- 
cured there may have been an unlawful pref- 
erence as to the unsecured part; and if they 
took the goods greatly below their value, 
that, of itself, may be evidence of fraud. 
That the engine and boiler were mortgaged 
to Donnell is not, in any view of the case, 
a controlling circumstance. The existence of 
that instrument could not affect the right of 
plaintiffs in error to accept payment of their 
demand, nor could it affect the right of the 
bankrupts to make such payment. If by 
holding the mortgaged property or by seek- 
ing satisfaction out of it, plaintiffs in error 
could have protected the general creditors, 
they were not bound to do so; nor were they 
concerned in the disposition of the property 
after they had relinquished this mortgage. 
Whatever right they held was not at all sub- 
ject to the control or direction of other cred- 
itors. These remarks as to the character of 
the dealing between the bankrupts and plain- 
tiffs in error, are not intended to preclude dis- 
cussion of the same matter on the trial which 
may take place in this court. For the error 
first mentioned, the judgment will be re- 
versed with costs, and defendant in error will 
have leave to amend his declaration, after 
which the cause will stand for trial in this 
court. 
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In re HALLE. See Case No. 5,960. 
Case 3Sro. 5,967. 

HALLER V. BEALL. 

[2 Graneh, 0. C. 22T.] i 

Circuit Court, District of Columbia. April 
Term, 1821. 

RepitEVix — Practice — Surety — Motion to Qdash 
Writ after Issde Joined. 

1. After issue joined in replevin, it is too late 
to move to quash the writ, 

2. Semble, that the act of Maryland which re- 
quires two sureties in replevin bonds is directory- 
only, and that the! writ is not void, if there be 
only one surety. 

Mr, Marbury, for defendant, after issue 
joined, and the jury was abont to be sworn, 
moved the court to quash the writ of re- 
plevin, because the derk had taken the bond 
with one surety only. The statute of 11 Geo. 
n. c. 19, § 23, requires two sureties in all 
cases of replevin of goods distrained for 
rent; and the act of Maryland of 1790, c, 53, 
§ 12, provides that "before any clerk shall 
issue a writ of replevin in virtue of this act, 
the plaintife or plaintiffs shall enter into 
bond, -with- two sufficient sureties, in double 
the value of the property, to be replevied in 
the same maimer as in other cases of re- 
plevin." And such has always been the 
practice in the courts of Maryland, as well 
as in this coTirt 

THE COURT said it was now too late to 
move to quash the writ; and that they were 
inclined to think that the statute of Mary- 
land was directory only, and that the writ 
■was not void merely on that aecoimt. See 
the case of Orr t. Ingle [Case No. 10,588]. 
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HALLBT et al. v. PHOENIX INS. CO. 

[2 Wash. C. O. 279.] 2 

Circuit Court, D, Pennsylvania. Oct. Term, 
ISOS. 

Admiraltt — Vessel not Heard prom — When 
Presumed to be Lost — Interest— Evi- 
dence OF Custom. 
It is a uniform rule, in estimating the loss 
upon a vessel which has never been heard of, 
and is therefore considered as lost, to calculate 
interest after twelve months and thirty days 
from the last period when the vessel was heard 
from. 

[Appeal from the district court of the Unit- 
ed States for the district of Pennsylvania.] 
Vessel lost, and never since heard of, on a 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 

a [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters. Jr., Esq.] 
llFED.CAS, — 19 



voyage from Guracoa. The question sub- 
mitted to the court was, from what -time in- 
terest is to run, and the v^sel to be consid- 
ered as lost? A -witness was examined, to 
prove that it is the uniform and undeviating 
rule in all cases, even of coasting vessels, to 
calculate interest twelve months and thirty 
days from the last time she is heard from. 
No instance of a case to the contrary was 
shown, and it was stated to be the custom as 
to all the offices. 

BY THE COURT. Upon this evidence of 
a uniform usage upon this- subject, we shall 
consider ourselves bound by it, and in this 
fix the interest to run from twelve months 
and thirty days, from the last period when 
the vessel -was heard from. 
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HALLETT (OH CHOW v.). See Case No. 10,- 
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HALLETT et al. v. SMXTHE. 

[5 Int. Rev, Rec. 69.] 

Circuit Court, S. D. New York. 1867. 

Customs Duties— Classification— Gambia. 

Gambia is exempt from duty under the tariff 
act of 1861 [(12 Stat. 292), under the name 
of "terra japonica," the two names being 
synonymous]. 

Before SMALLEY, District Judge, 
This is an action brought [by Henry Hal- 
lett and others against Henry A. Smythe] 
to recover a sum of $913 alleged to have 
been illegally imposed on an importation 
of gambia made by the plaintiffs on the 
bark Fritz & Anton, May, 1866. The im- 
portation, gambia, is a designation synony- 
mous with terra japonica in the books. It 
is a later word than terra japonica, which it 
appears, however, to have supplanted in com- 
mercial phrase, while on the other hand it 
appears to have been ignored in the tariff, 
terra japonica only being referred to. The 
importation in question uuder the latter des- 
ignation is exempt from duty, and therefore 
the imposition of a tax of ten per cent ad 
valorem thereon, which was exacted, wa& 
paid by the plaintiffs under protest and an. 
appeal made to the secretary of the treasury. 
The assumed justification for the exaction, 
and the defence therefore, is based on a de- 
cision of the secretary of the treasury, set 
forth in, a circular letter, dated May, 1864, 
with regard to the proper rate of duty to 
be assessed on the article known in com- 
merce as gambia. The circular, which is 
over the signature of the present Chief Jus- 
tice Chase, states that the article is nowhere 
designated in any of the tariff acts by name, 
but has been included under the general 
term of "terra japonica," a variety of the 
catechu or cutch. This latter article is lia- 
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ble under the proYisions of the fifth section 
of the act of July, 1862 [12 Stat 546], to an 
aa valorem duty of ten per cent and the 
act was applied under the circular of Secre- 
tary Chase, referred to, to the plaintiff's 
importation of gambia or terra japonica, and 
it was against this application of the fifth 
section of the tariff act, and to recover the 
amount exacted under its operations, the ac- 
tion was brought. 

Mr. A. R. Culver, for plaintiff, opened the 
case, and submitted briefly to the court the 
law bearing on the issue. The act of March, 
1861, provides that terra japonica, catechu 
or cutch shall be admitted to entry free of 
duty. The act of July, 1S62, provides, that 
cutch or catechu shall pay a duty of ten per 
cent, ad valorem, and makes no allusion 
whatever to the other article, terra japonica, 
which, therefore, counsel contended, still 
stands, under the act of 1801, free of duty. 
Mr. Culver examined a number of witnesses, 
either at present engaged or lately engaged 
in importing and dealing in the article gam- 
bia or terra japonica, and catechu, or cutch, 
who clearly proved that in commerce, gam- 
bia, or terra japonica, was known as an entire- 
ly different and distinct article of trade from 
cutch or catechu, though to a considerable 
extent assimilating in their properties and 
the uses to which they can be applied. The 
articles, however, are different in origin, 
being imported from different countries of 
the East and sold in the markets here and 
in England at about one-half the price, gam- 
bia being the cheaper article. 

Mr. Courtney, U. S. Dist Atty., called but 
one witness for the defence, when Judge 
Smalley said that if there was nothing but 
cumulative evidence as to what gambia was, 
and whether it should come under the desig- 
nation of cutch or catechu, or under that of 
terra japonica, taking such testimony would 
be a waste of time. It was clear from the 
evidence that gambia and terra japonica 
were synonymous, and that congress, when 
exempting terra japonica from duty, meant 
gambia. 

THE GOIIE.T ordered the jury to return 
a verdict for the plaintiff in the full amount 
claimed. Verdict accordingly. 
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HALLETT (TOT WILLIAM v.). See Case 
No. 14,123. 

Case No. 5,960. 

In re HALLIE et al. 

[7 Ben. 182.] i 

District Court S. D. New York. March, 1874. 

Taking Papers i-rom Files. 

At the first meeting of creditors of a bankrupt, 
objection was made to certain proofs of debt 

1 [Reported by Robert D. Benedict. Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



which had been filed by three creditors. The 
register ruled that the proofs were insuflScient, 
and liiat the creditors could not vote. The coun- 
sel for the creditors asked leave to amend the 
proofs of debt which was granted. The three 
creditors afterwards claimed the right to with- 
draw the proofs of debt from the register's of- 
fice. Sddt that the proofs could not be so with- 
drawn. 

[In bankruptcy. In the matter of Abraham 
Hallie and Bernard Brunner.] 

The register certified to the court in this 
case, that, before the first meeting of cred- 
itors, proofs of debt were filed on behalf of 
three creditors; that the creditors were put on 
the list; that at the first meeting, these cred- 
itors were called to vote, when objection was 
made by other parties; that the register ruled, 
that the proofs were insufiScient; that counsel 
for the creditors asked leave to amend the 
proofs of debt, which was granted, but they 
did not avail themselves of such leave grant- 
ed; that proceedings were thereafter taken 
to expunge the claims, whereupon the cred- 
itors sought to withdraw the proofs of 
debt from the register's office— and the reg- 
ister certified the following question: "The 
proofs of debt having been sworn to, filed, 
and afterwards, upon objection made to them 
at the first meeting of creditors, postponed by 
the register under the 23d section [of the 
bankrupt act of 1867 (14 Stat. 528)], have the 
creditors a right to withdraw them, thereup- 
on, from the register's office, upon their mere 
demand? 

BLATGHFORD, District Judge. The ques- 
tion certified is answered in the negative. 



Case ISTo. 5,961. 

The HALLIE JACKSON. 

[Blatchf. Pr. Cas. 41.] i 

District Court S. D. New York. Aug., 1861. 

Admiralty — Flag Worn Determines Charac- 
ter OP Vessel— Blockade— What Con- 
stitutes Violation of. 

1. A vessel is clothed with the character of 
the flag she wears. 

2. Vessel condemned as enemy property, and 
for an attempt to violate the blockade. 

3. A vessel approaching a blockaded port, 
with intent to violate the blockade, is not enti- 
tled to be warned off. 

4. Cargo condemned as enemy property. It 
was also shipped for an enemy port with intent 
to violate the blockade. 

[Cited in The Amy Warwick, Case No. 341.] 

In admiralty. 

BETTS, District Judge. ThI brig Hallie 
Jackson, her tackle, &c., and the cargo laden 
on board, were captured on the 10th day of 
June, 1861, on the high seas, off the coast of 
Georgia, near Tybee light by the United 
States steamship Union, under the command 
of J. R. Goldsborough, and have been libelled 



1 [Reported by Samuel Blatchford, Esq.] 
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by the United States and her captors as prize 
of war, as being enemy's property, and also 
for attempting to violate and violating the 
blockade of the port of Savannah, at that 
time established and existing there, of which 
the owners of the vessel and cargo had no- 
tice. Bernard! Sanchez intervened, and filed 
his claim as owner of the vessel, but does not 
state the facts of such ownership, or his resi- 
dence, or citizenship. He denies the validity of 
the blockade of the port of Savannah, and 
although he avoids asserting in terms that 
he was without notice of the blockade, as- 
sei'ts that the officer who captured the brig 
seized her "without any previous notification 
of a blockade," and raises, by exception to 
the action, the objections alleged In the pre- 
ceding cases to the authority of the president 
to declare a blockade or state of war against 
citizens of the United States, and to the pro- 
ceedings in the suit. The firm of Arganequi, 
Gonzales & Co., citizens of Spain, ajid- resi- 
dents of the Island of Cuba, claim the cargo 
of molasses seized on board the vessel, stat- 
ing that they chartered the vessel to trans- 
port the cargo to Savannah if that port 
should not be blockaded, and if it was found 
so, then to some other port of the United 
States; and they aver that at no time before 
or at the time of the sailing of the vessel had 
they any knowledge or notice that the port 
of Savannah was blockaded. 

The register of the vessel at the custom- 
house, Savannai, on the 20th of April, 1860, 
was produced in evidence. The proofs, with- 
out the aid of that document, are unexcep- 
tionably clear that the vessel belonged to a 
citizen resident in Georgia, and carried im- 
pressed upon her more than a constructive 
character of enemy's property. She had been 
under the employ of the same owner on 
voyages between Savannah and Matanzas re- 
peatedly before the one now on inquiry, and 
in a trade, it seems, under his own direction 
and for his special account. When she left 
Savannah, on this last trip, it was after the 
well-known state of war between the seced- 
ing states and the United States was on foot, 
and the proclamations of the president of 
April 15, 19, 27, and May 3, 1861, had been 
issued and were personally known to the 
ship's company and her owner at Savannah, 
as appears on the evidence of the first mate 
upon his examination upon the preparatory 
interrogatories in this suit, and the ea^ecta- 
tion of the owner was expressed that the 
blockade of the Southern ports declared by 
the president would be directly put in force. 
The vessel was despatched under the seces- 
sion flag. She used that flag on her voyage 
out, in Matanzas when lying in that port, and 
on her return voyage, until, apprehending it 
might be perceived by United States ves- 
sels, the master ordered the American flag 
to be substituted. The master, on the ap- 
proach to him of the capturing vessel, or- 
dered the mate to conceal the secession flag 
on board the brig, and it was afterwards 



foimd on board the brig and given up to the 
captors. These facts show not only that the 
vessel belonged to an enemy, but his purpose 
to navigate her as such, in defiance of the 
laws and government of the country to which 
he owed allegiance. 

The doctrine that such use of an enemy's 
flag is a mark and token of her real owner- 
ship is strongly maintained in the English 
prize court (The Vrow Elizabeth, 5 C- Rob. 
Adm. 4, 5); and Sir William Scott declares 
it to be the established rule of law that a 
vessel is clothed with the charactei* of the 
flag she wears. Id., note. This brig, when 
she sailed from "Georgia, and when she was 
seized, was thus plainly enemy's property, 
and she was properly captured as prize of 
war. The cargo is claimed by the firm of 
Arganequi & Gonzales, who are represented 
to be subjects of the queen of Spain, and 
neutrals. ' The evidence to prove the prop- 
erty neutral consists of three particulars: 
1st. The test oath and claim, both made by 
an agent of the claimants, and chiefly on the 
information of the master; 2d, a charter- 
party, executed between the claimants and 
the master of the vessel June 1, 1861; 3d, the 
bill of lading, dated June 4, 1861. The test 
oath supplies no fact in confirmation of the 
alleged ownership of the cargo by the claim- 
ants." The first mate and Lee, a seaman, 
testify, on the preparatory examination, their 
understanding and belief that it belonged to 
the owner of the vessel, and would be his 
if delivered according to its destination. The 
test witness supposes it to belong to the 
claiming firm, because he was so informed 
by the master of the vessel; but the master, 
on his preparatory examination, fails to state 
any fact going to establish such ownership, 
further than the formal shipping of it under 
a charter-party and bill of lading. The 
claimants, he says, were strangers to him, 
and he did not know they were residents at 
Matanzas. Lee, the seaman, says he sup- 
posed the cargo belonged to the owner of the 
vessel, or to him and his brother, residing at 
Matanzas. 

The bill of lading consigns the cargo from 
the claimants to the owner of the vessel or 
assigns. If this document imports, prima 
facie, that the consignors were proprietors of 
the goods, yet that intendment is so feeble 
and inconclusive, particularly in prize cases, 
as to demand, in any equivocal case, expla- 
nations by satisfactory proof produced on the 
part of the consignor. See the preceding case 
of The General Green [Case No. 5,312a], and 
the authorities cited. The charter-party, made 
almost concomitantiy with the bill of lading 
(the one on the 1st of June and the other 
on the 4th), would seem to aim at but one 
object^ and that was to obviate the necessity 
of fulfilling the bill of lading literally as to 
the place of delivery of the cargo, because, 
in other respects, the bill of lading is made 
subordinate to the charter-party, and the lat- 
ter imparts no privileges or poweis to tht 
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takers of the charter-party, in respect to the 
ship or Toyage, not consequent upon the or- 
dinary contract of afCreightmeut, and no se- 
curity or enhancement of freight or stipula- 
tion respecting contingencies of the voyage is 
arranged in behalf of the givers of the char- 
ter-party. The charter-party, however, read 
in the light of public facts existing at the 
home port of the vessel, manifestly denotes 
that the instrument was shaped and esectit- 
ed with the purpose to meet a condition of 
the blockade of the port of Savannah when 
the brig should arrive there, and provide re- 
lief for her in case she should thus be shut 
out from that port. The terms of the ar- 
rangement are, that the brig, "being so load- 
ed, shall therewith proceed to Savannah (Unit- 
ed States), or so near thereto as she may 
safely get, and deliver the same to said char- 
terer's agent." The proximity of Matanzas 
to Savannah, the exciting events occurring 
throughout the United States, and particu- 
larly the Southern ones, and the large com- 
mercial intercourse between Cuba and those 
ports, would leave, as matter of presumption 
and consti-uctive notice, no doubt that these 
parties mutually understood the state and 
manner of hostilities then pending between 
the United States and all the ports of Geor- 
gia, and that the parties in this charter-party 
contemplated a state of blockade, then sub- 
sisting at the port of Savannah, and meant 
to provide a resource in this stipulation, in 
case the vessel should not succeed in evading 
the blockade. Theneutral merchant becomes a 
participator with the enemy in any undertak- 
ing or device to violate a blockade, and his 
property is thereby made to share a common 
fate with the enemy's itself. That there was, in 
fact, an effective blockade established at the 
port on the arrival of the brig is demon- 
strated by her arrest there; and that she was 
not entitled to be warned off, if approaching 
the port with intent to violate it, is abund- 
antly established by the authorities. Wheat 
Capt INIar. 203, 207; Id., 193, 194. 

In my opinion, the vessel captured in this 
case is subject to condemnation: First, as 
enemy's property at the time of its seizure; 
secondly, because the vessel wilfully attempt- 
ed to violate the blockade of the port of 
Savannah, with knowledge that such block- 
ade existed at the time; thirdly, that, upon 
the facts and the law applicable to them, the 
cargo laden on boai-d the vessel was also the 
property of her owner, and belonged to the 
enemy; fourthly, if the cargo, on a review 
of the case, shall be found to belong to the 
claimants, it was shipped and directed by 
the claimants to the port of Savannah, with 
knowledge of the war and notice of the block- 
ade of that port, and with intent to evade 
and violate such blockade. Judgment is ren- 
dered for the condeinnation of vessel and 
cargo, with costs. 

An appeal as to the cargo was taken by the 
claimants to the circuit court, and is still pend- 
ing. No appeal was taken as to the vessel. 
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Case No: 5,962. 

HALLIHAN v. WASHINGTON. 

[4 Cranch, C, C. 304.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Actions — Assumpsit Lies for Work Done Us- 
DEK Sealed lijSTRnjiBSiT — Obligatiox 
to Take Stock. 
The plaintiff who has completed the work ac- 
cording to his sealed contract, may, in assump- 
sit recover the balance due to him, although he 
had covenanted to receive corporation stock in 
payment, and had not demanded payment in 
stock, before bringing his action. 

The plaintiff's cause of action was for work 
and labor done under a contract made by a 
commissioner, (duly authorized to conti-act,) 
imder the private seal of the commissioner, 
but in the name of the corporation [of Wash- 
ington]; by which the plaintiff bound him- 
self to do certain work at certain prices, and 
to receive payment in the stock of the cor- 
poration; but it contained no obligation oa 
the part of the corporation to pay in stock. 
The declaration had only the common money 
counts in assumpsit. 

R. S. Coxe, for defendants, objected to the 
contract being given in evidence; contend- 
ing that the declaration should have been in. 
covenant, on the sealed contract 

Mr. Key and jNIt. Bradley, contra. 

THE COURT (nem. con., but THRUS- 
TON, Circuit Judge, doubting) admitted the 
evidence and told the jury, that if they 
should be satisfied by the evidence that the 
plaintiff had performed the contract on his 
part, he had a right to recover in this action 
for the balance due to him, although there 
was no evidence of a demand or tender of 
stock. 



HAIiLOOK (PARKER v.). See Cases Nos. 
10,734 and 10,735. 

HALLO CK, The JULIA M. See Case No. 7,- 
579. 

HALLORAN (UNITED STATES v.). See 
Case No. 15,286. 

HALLOWELL (SEIDENBACH v.). See Case 
No. 12,635. 

HALLOWELL & AUGUSTA BANK (BEL- 
LOWS v.). See Case No. 1,279. 

HALL'S DEPOSITION. See Case No. 5,924. 



Case nSTo. 5,963. 

In re HALSEY. 

[1 MacA. Pat. Cas. 459.] 

Circuit Court, District of Columbia. June, 
1856. 

Patentable Invention— Igniting Charge in 

Fire- Arms — Combination. 
[1. Placing a priming tube running forward in 
the center of a gunbarrel, so as to conduct the 

^ [Reported by Hon. William Cranch, ChieJ^" 
Judge.] 
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flash from the cap to the forward end of the 
powder charge, involves patentaWe invention, 
although a similar tube had been previovisly 
used to cause ignition in the center of a charge 
placed in a conical cavity at the rear of the 
ball, and although ignition at the front of the 
charge had been obtained by means of a needle 
operating upon a fulminate placed against the 
rear of the ball.] 

[2. Where the invention is of a combination, 
it is no objection to the patent that the ma- 
■ehine, or any parts of it, were previously in 
use, unless the combination itself has existed be- 
fore. Moody V. Fiske, Case No. 9,745, ap- 
proved.] 

Appeal [by James E. Halsey] from the de- 
<;ision of the commissioner of patents reject- 
ing his application for a patent for a new and 
useful improvement in igniting the charge in 
fire-arms. 




o The applicant's invention will be readily 
understood from the subjoined cut taken 
from the patent subsequently issued to him 
in accordance with this decision, No. 15,292, 
July 8th, 1856; a represents the priming-tube 
for conducting the flash of the cap to the for- 
ward part of the charge c, and so firing the 
same at that point and just behind the ball B. 



■^'^mMSM^ 




/ 



In the Prussian needle-gun, cited as refer- 
■ence, of which an illustration is taken from 
patent to Polnice, No. 11,835, October, 1854, 
the charge is fired at the same point, but by 
-different devices. A needle a passes through 
the charge b, and explodes a fulminate c 
placed against the rear end of the bullet B. 




The patent to Swyney, 13,474, August 21st, 
1855, shows a priming-tube a like applicant's, 
which fires the charge b placed in an excava- 
tion in the rear end of the bullet B, at or near 
its middle part. 

Everett & PoUok, for appellants. 

MORSELL, Circuit Judge. The commis- 
■sioner's decision is dated the 20th of October, 
1855, in which he states: "The references 
would seem* to present a clear anticipation of 
the invention; for while the tube of Leroy 



and Mathiew has perforations .throughout its 
length, it also has one in the end near to or 
next to the ball, which would communicate 
fire from the cap to the forward end of the 
charge of powder; and Swyney 's tube is per- 
forated only at the end, though not designed 
to extend to the forward end of the charge 
of powder. It is alleged that communicating 
fire to the forward end of the charge of pow- 
der only, produces a different effect from 
either of the references, and that, therefore, 
the mode of communicating the fire is patent- 
able, and that the particular device is not de- 
prived of patentable novelty by the device in 
the Prussian needle-gun for exploding a ful- 
minate at the forward end of the charge of 
powder. It is true that the devices in the 
needle-gun and the application are different; 
but it is not seen clearly that all the advan- 
tages of firing the charge at the forward end 
are not strictly as marked in the needle-gun 
as the application, or at least that these ad- 
vantages are not common to both. The ef- 
fect, therefore, from the invention is not the 
point on which whatever of patentability it 
presents must rest; but besides this, the in- 
vention is defective from an uncertainty, de- 
pending not only on the invention, but the 
varying volumes of gunpowder in proportion 
to strength; and this uncertainty reduces the 
invention simply to the question of degree in 
its relation to Swyney's patent; that is to 
say, if for any pui-pose or from any cause a 
larger volume of powder or bulk of charge 
were used with the applicant's tube, it would 
not communicate the fire to the forward end 
of the charge, and of course the patent would 
be inoperative; and if for like reasons, or the 
use of a cylindrical ball in Swyney's gun, a 
varying volume of powder were used, the 
charge might be brought to the level of the 
end of the tube, and make it communicate 
the fire exactly to the forward end of the 
charge." 

The appellant assigns as his reasons of ap- 
peal—First. Because, on examination of the 
alleged invention or discovery, it did not ap- 
pear that the same improvement in igniting 
fire-arms had been invented or discovered by 
any other person in this country prior to the 
invention or discovery thereof by the appli- 
cant, the said James E. Halsey, or that it had 
been patented or described in any printed 
publication in this or any foreign country, or 
had been in public use or on sale with the ap- 
plicant's consent and allowance prior to his 
application, or that an improvement such as 
this in fire-arms is not sufficiently useful and 
important to be worthy of a patent. Second. 
The commissioner erred, "because he did so, 
without giving satisfactory references; be- 
cause the references given are insufficiently 
studied, and not to the point; because he uses 
arguments which are contradictory and void 
of foundation, but were suppositions suggest- 
ed in his own mind upon which no legal re- 
fusal can be based, and a refusal like this is 
vague, insufficient, contrary to law and all 
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correct practice of the patent office." Upon 
which application due notice was caused to 
he given of the time and place of trial. At 
which time and place the commissioner laid 
before me the original papers, with the refer- 
ences, models, and drawings in the case, to- 
gether with the grounds of his decision and 
the aforegoing reasons of appeal. And the 
case has heen submitted thereon, with the 
written argument of the appellant. 

The ground of the rejection appears to be 
the want of novelty, or that the invention for 
which a patent is claimed is substantially 
the same as those to which references were 
given— Swyney's and the needle-gun. To en- 
title the appellant to a patent, it must appear 
that he was the original and first inventor; 
and in this case he has sworn he was. But in 
this as in all cases, the law has imposed on 
the commissioner the duty of making an ex- 
amination of the alleged invention; and if on 
such examination it shall appear to him that 
the applicant was not the original and first 
inventor or discoverer thereof, or that any 
part of that which is claimed as new had be- 
fore been invented or discovered or patented 
or described in any printed publication in this 
or any foreign country, or that the descrip- 
tion is defective and insufficient, he shall no- 
tify the applicant thereof, giving him briefly 
such information and references as may be 
useful in judging of the propriety of renew- 
ing his application or of altering his specifica- 
tion to embrace only that part of the inven- 
tion or discovery which is new. This the 
commissioner has done, and according to that 
authority decided. An amended specification 
was then made and filed, on which the appel- 
lant persists in his claims for a patent. In 
this specification he says: "I do not claim 
igniting the charge in the centre nor in its 
whole length simultaneously, nor at its for- 
ward end when a needle is used to explode a 
fulminate placed in the ball or between the 
ball and the powder; but what I do claim as 
my invention, and desire to secure by letters- 
patent, is the tube (a), constructed of such a 
length and placed in such a position that it 
shall serve as a means of communicating fire 
from the cap to the forward end of the charge 
of powder only, substantially as described 
and for the purpose specified." Does it then 
appear that the appellant was not the original 
and first inventor or discoverer of said inven- 
tion? The appellant, in his argument as to 
those references, says (as to that of Leroy and 
Mathiew): "A tube that is perforated through 
its whole length for the purpose of producing 
a simultaneous explosion of the whole charge 
and for expanding the bullet and pressing it 
laterally into the rifled grooves of the barrel 
is, beyond all doubt, a different device, a dif- 
ferent means, and for a difCerent purpose 
from that of the appellant, who claims a 
priming-tube, for the purpose of Igniting the 
charge at the forward end only, producing a 
pressure upon the bullet in the direction of 
the axis of the barrel only, as is fully ex- 



plained in appellant's letters of October 12th 
and 18th. 1835." As to the needle-gun, he 
says: "The commissioner has failed to un- 
derstand or appreciate the advantages of the 
appellant's improvement as compared with 
the Prussian gun. The devices are formed 
upon the same principle; but it is well known 
that no patent can be granted on an abstract 
principle, but only for the mode or device by 
which the same is carried into effect * * * 
The appellant's improvement has great and 
important advantages over the Prussian gun; 
the needle, which is a very delicate part of 
the mechanism of the gun, is very liable to 
injury in clogging or corroding from repeated 
use. A needle becomes out of order after 
from thirty to fifty shots; it then requires to 
be replaced by a new one. It cannot be ap- 
plied to fire-arms generally, particularly 
ordnance." He says the appellant's improve- 
ment is not liable to the above-mentioned ob- 
jections, and is applicable to all kinds of fire- 
arms in use. In one of the letters alluded to, 
the appellant says that he was the first whO' 
thought of constructing a priming channel 
from the bottom of the bore to the head of 
the charge only, forming thus a double con- 
centric barrel, the inner one serving only to- 
conduct the flash to the very first layer next 
to the ball. He further says: "I do not 
claim, however, the invention of this prin- 
ciple; it has been already successfully intro- 
duced in the army of one of the greatest mili- 
tary powers in the world. There the whole 
arrangement to produce the effect of igniting 
the powder at the head of the charge difljers 
from anything in use. But what I claim is 
the production of the same effect by the most 
simple means, such as to conduct the igniting 
spark through a sort of tunnel to the head 
of the charge. * * * The great problem 
has been to produce the same effect (as the 
needle-gun) in guns loaded with the ordinary 
cartridge, or with loose powder, dispensing 
with the fulminate at the head of the charge."^ 
The commissioner admits that it is true that 
the devices in the needle-gun and the applica- 
tion are different. This, I think, is clear, as- 
stated in the invention of the appellant, by 
saving or preventing from waste any part of 
the powder in the act of igniting, and in dis- 
pensing with the fulminate at the head of the 
charge. In this respect there is certainly 
more simplicity and economy, and also in ob- 
viating the evil of clogging after firing from 
thirty to fifty times, as alluded to. These are 
substantial advantages; and if most, at least, 
of these had not been overcome or avoided by 
the invention of Swyney— also referred to in 
the commissioner's report— there would have 
been less difficulty in this case. That device 
appears to be equally simple, being without 
the fulminate, as in the needle-gun, at the 
top of the charge, and with nearly if not the 
same saving of powder; but by the Swyney 
gun the charge is ignited in the centre, in- 
stead of being ignited at or near the top of 
the charge. Of course the tube used in the- 
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one case is not more than half as long as 
that in the other. This difference, with the 
disadvantages of the one and the advantages 
over it of the other, are stated in the argu- 
ment of the appellant hereinbefore alluded 
to. I am not satisfied with the force of the 
principle which is asserted as to the supposed 
evil which would be occasioned by the lateral 
pressure, where there would be a simultane- 
ous ignition of the whole cartridge or charge, 
as, if there be soundness in the principle, the 
construction of the gun would always be 
made of such a consistency as to guard 
against any contirfeency of that kind. This, 
it is also said, could not occur where the igni- 
tion is at the top of the charge, and by the 
peculiar operation of which the power of the 
whole load or charge is exerted to produce 
greater velocity and eflGlcieney of the ball. 
In this, however, the needle-gun, with the ex- 
ception of its fulminate, and except as it may 
be affected by the supposed loss of powder, 
is analogous in its operation. 

To illustrate and explain that part of the 
commissioner's report in which he supposes 
that a substantial identity is sustained be- 
tween the appellant's plan and that of Swy- 
ney's, derived from the fact in relation to the 
difference in the volume of powder for one 
kind of shot and another, it is said, "that as 
the cylindro-conical shot, whto solid, will re- 
quire about double the charge of powder that 
a spherical shot of the same calibre does, it 
is evident that a tube of the required length 
to ignite the charge in front with the spherical 
will conduct the fire only to about the centre 
of the charge when the cylindro-conical shot 
is used in the same gun; and a tube which 
would only conduct the fire to the centre of 
the charge of the latter form of shot would 
carry it to the front of the charge for the 
former. Hence, if a gun be made after Swy- 
ney's plan for the cylindro-conical shot, it 
will answer all the requirements of the ap- 
plicant's claim when the spherical shot is 
used in the same gun, and for the simple rea- 
son that the volume of the charge of powder 
in the latter case is only about half what it is 
in the former." As the truth of theproposition 
thus stated maybe supposed to have had much 
influence with the commissioner in deciding 
on the claim of the appellant, I have given it 
every earnest consideration and examination 
which the greatest respect and deference for 
the opinion of such high authority is justly 
worthy, after which, although I will not al- 
low myself to say there is no such theory, I 
must be allowed to say that I am auttiorized, 
from the most unquestionable source, to say 
that, practically, the converse of the proposi- 
tion to that just recited is true. Take, as an 
instance from actual experiment, the United 
States musket, which, with a cylindro-conical 
ball, has only a charge of seventy grains; 
with a round ball, it has one hundred grains. 
This argument, therefore, must lose its 
weight. 

The real case which appears to be made out 
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is a new combination, and though formed of 
the substantial constituents of each of the 
inventions referred to, yet is substantially 
different from each. To ignite the charge so 
as to explode the whole of it is supposed to be 
done most effectually by igniting it at the 
fore part This effect cannot certainly be 
kno-\vn but by experiment; but it is not un- 
reasonable to believe that such would be the 
case; and if so, Halsey's obtains twice the 
effect that Swyney's does; the former, as he 
says, only igniting at the fore part, the latter 
at the centre. This and the other advantages 
which he says his invention has over the ref- 
erences (conforming his specification, if nec- 
essary, to this character of claim) I think 
ought to be deemed sufiBcient in this stage of 
the proceeding to entitle him to a patent for 
such an invention, as the patent laws do not 
require that the invention should be in use 
or reduced to actual practice before the is- 
suing of the patent "otherwise than by a 
model, drawings, and specification containing 
a written description of the invention, and of 
the manner of making, constructing, and 
using the same, in such full, clear, and exact 
terms as to enable any person skilled in the 
art to which it appertains to make, construct, 
and use the same." Heath v, Hildreth [Case 
No. 6,309]. 

It may be proper also to state the rule of 
patent law which I think applicable to this 
point of the case. It is to be found in Moody 
V. Fiske [Id. 9,745], and to this effect: 
"Where a patent is for a new combination of 
existing machinery or machines, and does not 
specify or claim any improvement or inven- 
tion except the combination, unless that com- 
bination is substantially violated, the patentee 
is not entitled to any remedy, although parts 
of the machinery are used by another, be- 
cause the patent by its terms stands upon the 
combination only. In such a case, proof that 
the machines, or any part of their structure, 
existed before, forms no objection to the pat- 
ent, unless the combination has existed be- 
fore, for the reason that the invention is lim- 
ited to the combination," 

Upon the best consideration which I have 
been able to give this case, I think the ap- 
pellant is entitled to a patent for his improved 
invention, as a new combination of con- 
stituents mentioned in his specification. 
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HALSBT et al. v. FAIRBANKS et al. 

[4 Mason, 206.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1826. 

ASSIGNMENT FOB BENEFIT OF CrEDITOKS— EPFEOT 

OP Imperfections in— Release for Firm. 

1. On the general validity of assignments, 
made by a failing debtor for the benefit of cred- 
itors. 

1 [Reported by William P. Mason, Esq.] 
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2. An assignment for the benefit of all credit- 
ors is good against subsequent attachments, al- 
though all the creditors are not parties to tiie 
deed before the attachments. 

[Cited in Stewart v. Spenser, Case No. 13,- 
437]. 

[Cited in Ingram v. Kirkpatrick, 6 Ired. Eg, 
463; Hall t. Denison, 17 Vt. 317.] 

3. It is not a fraud upon any attaching cred- 
itor to provide for the payment of all the cred- 
itors, in preference to one, who means to attach 
by process the property conveyed. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; Adams v. Blodgett, Id. 46.] 

[Cited in Walters v, Whitlock, 9 Fla. 86; 
Mathews v. Stewart, 44 Mich. 216, 6 N, 
W. 635.] 

^ 4. A general assignment is good, notwithstand- 
ing it does not purport to convey all the debt- 
or's property, and yet requires a general release; 
or has imperfect schedules annexed to it; or 
does not fully enumerate all the debts due, or 
describes the property generally; or gives pref- 
erence to certain classes of creditors; or au- 
thorizes debts to be admitted by the assent of 
the debtor, the trustee, and any one creditor; 
or authorizes the trustee to require an oath from 
a creditor of the truth of his debt; or provides 
for a future mode of ascertaining privileged 
debts; or reserves any ultimate surplus after 
payment of all debts to the debtor; or allows six 
months for the creditors to come in under it; 
or requires a general release from all creditors 
who come in and assent to the assignment. 
[Cited in Adams v. Blodgett, Case No. 46.] 
[Cited in Rundlett v. Dole, 10 N. H. 462; 
McFarland v. Birdsall, 14 Ind. 129; Haven 
V. Richardson, 5 N. H. 124, 125, 127.] 

5. If the terms of release are general, the op- 
eration will be restrained to a release of debts. 

6. If the terms of a covenant by creditors to 
indemnify the debtor against claims under them 
are general, it will be construed a several cove- 
nant by each creditor, and not a joint one by all. 

7. A general assignment is valid for future 
liabilities, as well as for debts due, if the parties 
so intend. 

8. One partner may sign and seal such an as- 
signment for the firm, and it will bind the part- 
nership, as a release of the debt. 

[Cited in McDonald v. Eggleston, 26 Vt. 157.] 

9. Quaere, whether upon general principles, 
an assignment stipulating for a release of the 
debtor, ought not to be deemed fraudulent, as 
locking up the debtor's properly from his credit- 
ors, unless they consent to relinquish a part of 
their debts? 

[Cited in The "Watchman, Case No. 17,251; 
Adams v. Blodgett, Id. 46; Stewart v. 
Spenser, Id. 13,437.] 

[Cited in Atkinson v. Jordan, 5 Ohio, 300; 
Grover v. Wakeman, 11 Wend. 200, 217; 
Miller v. Conklin, 17 Ga. 430; Clayton v, 
Johnson, 36 Ark. 406; Greeley v. Dixon, 
21 Fla. 413; Collier v. Davis, 47 Ark. 367, 
1 S. AV. 684; Schuler v. Miller, 45 Ohio St. 
332, 13 N, E. 278; Garver v. Tisinger, 46 
Ohio St. 61, 18 N. E. 493; Haven v. Rich- 
ardson, 5 N. H. 124, 125, 127.] 

10. The assent of creditors to an assignment, 
not stipulating for a release, may be presumed; 
alitor if release stipulated for. 

[Cited in Stewart v. Spenser, Case No. 13.- 
437.] 

[Cited in Hurd v. Silsby, 10 N. H. 210; Oak- 
ley V. Ilibbard, 1 Pin. 6S1; Merrills v. 
Swift, 18 Conn. 262; Spinney v, Portsmouth 
Hosiery Co., 25 N. H. 15, 16, IS; Sand- 
moyer v. Dakota F. & M. Ins. Co., 2 S. 
D. 3.-)2, 50 N. W. 354; Alliance Milling Co. 
V. Eaton (Tex. Sup.) 25 S. W. 615; Hall 



V. Denison, 17 Vt. 313, 318; Greene v. 
Sprague Manuf'g Co., 52 Conn. 394.] 

This was an action of assumpsit [by John 
0. Halsey and otbers] on several promissory 
notes, signed by the principal defendant In 
June, 1826, Fairbanks, being unable to meet 
the demands against him, made an assign- 
ment of all his property to Whitney, in trust, 
for certain of his creditors, who should be- 
come parties to the assignment, and upon the 
consideration that they should release all 
their respective claims and demands upon 
him. The trusts, expressed in the instru- 
ment of assignment, -were, that Whitney 
should sell the property, and, after paying all 
expenses, &c. then "apply the residue of said 
trust-moneys to the payment and discharge 
of the several ijromissory notes, bills of ex- 
change, bonds, and other debts and sums 
of money, set forth in said schedule, marked 
A, belonging and owing to persons and par- 
ties hereto, and to indemnifying and saving 
them harmless from all losses, costs, and 
charges, which they, their heu-s, executors, 
or administi-ators, may sustain or be put to, 
by reason of their having signed or indorsed 
said notes or bills of exchange, or otherwise 
become responsible for the payment of the 
same or any part thereof. Then in trust to 
apply the residue of said trust-moneys, to the 
payment and discharge of tbe several prom- 
issory notes, bills of exchange, and other 
debts and simis of money, set forth in said 
schedule, mai-ked B, belonging and owing 
to persons, parties hereto in proportion to 
their respective amounts, and to indemnify- 
ing and saving harmless them, the said per- 
sons, their heirs, executors, and administra- 
tors, from all losses, payments, costs, and 
charges, -vvbich they shall sustain or be put 
to, by reason of having signed or indorsed 
said notes or bills, or any of them, or other- 
wise become responsible for payment of the 
same, or any part thereof, in proportion to 
their respective amounts of such losses, pay- 
ments, costs, and charges, as far as said 
trust-monies -will go; then in trust to pay 
over the surplus of said trust-monies, if any, 
unto the said Gerry Fan-banks, his execu- 
tors or administrators, or his or their ordei- 
in writing." The following provisions and 
clauses were also contained in the assign- 
ment: "And whereas it is the wish of the 
said Gerry Fairbanks, that all his creditors 
may have an equal opportunity to become 
parties hereto, it is mutually agreed, that 
the term of six months shall be allowed for 
all persons, creditors of the said Gerry Fair- 
banks, to become parties to these presents, 
upon the express condition, however, that 
all persons, whose claims are not mentioned 
in said schedules at the date of these pres- 
ents, shall make oath, before a suitable 
magistrate, of the truth and justice of said 
claims, if thereto required by said trustee." 
"And it is f mother agreed, that such altera- 
tions and additions may be made in and to 
said schedules by the mutual consent of one 
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■of tlie parties to eacb. part of these presents 
as sball be necessary for a more perfect and 
correct statement of the matters and things 
therein contained." It was further provided 
toy the said assignment, that the trustee, if 
iie saw fit, might employ said Fairh'anlsa, 
the debtor, to sell the goods so - assigned. 
And it appeared by the answers of the trus- 
tee, that he was so employed, and a com- 
pensation allowed him tlierefor out of the 
proceeds. It also appeared by the answer 
•of the trustee, that certain words and num- 
bers were omitted by mistalie in one of the 
three parts of the indenture of assignment, 
^and that certain additions were made to one 
•of the schedules before mentioned, after the 
•creditors had signed the instrument of as- 
signment. And that such additions were not 
made in the presence of one of the parties 
to each part of the indenture, but that such 
additions were made in good faith, and In 
pursuance of the undertaking and agreement 
contained in the assignment, and that a 
paper containing all the particulars, stated 
in said schedule so amended, was exhibited, 
with the indenture, to aU the creditors who 
executed the same, and was laid before 
them when they executed it; and was ex- 
hibited, at a meeting of said creditors, as a 
■component part of said instrument. It fur- 
ther appeared from the answers of the trus- 
tees, that the account of stoclc, annexed to 
the indentures, was made 'out after the exe- 
■cution and delivery of the indentures, but 
was exhibited to tlie creditors, who applied, 
■or were called upon, to examine the said in- 
■dentm-es, and was .laid before them at their 
meeting. 

Webster & Jilorse, for plaintiffs, contend- 
■ed, that, upon the facts which appeared in 
this case, the assignment was fraudulent in 
law, and insufficient to protect the property 
•of the defendant in the hands of the trustee, 
from the claims of the plaintiffs. The prin- 
cipal points taken by them in support of 
their positions are severally noticed and 
■commented upon in the opinion of the court 

C. G. Loring, contra. 

STORY, Circuit Justice, The whole ques- 
tion, as to the plaintiffs' right of recovery in 
iiiis case, turns upon the validity of the general 
assignnient, made by the defendant, Gerry 
Fairbanks, an insolvent debtor, to William 
Wliitney, the trustee, as set forth in the an- 
•swers of the latter, for the benefit of cred- 
itors. If that assignment be fraudulent in 
point of law, as to creditors, then the right 
■of the plaintiffs against the trustee is com- 
plete; if otherwise, then the trustee must be 
discharged. I own that there are some ques- 
tions involved In -this case, npon which I 
have long formed a decisive opinion, ana 
which, after years of deliberate considera- 
■tion, I find myself, upon any legal principles 
which have occurred to my mind, imable to 
surrender. If the conclusions, to which I 



have arrived on this subject, differ from 
those which have been entertained by some 
eminent and learned minds, it cannot but 
create a just distrust of my own judgment. 
Still I am bound to iollow the results of that 
judgment, and to administer the law as I un- 
derstand it. 

In one sense, the present discussion may 
be said to depend upon local law; in another, 
to depend upon general principles and pre- 
sumptions belonging to the common law, in 
its widest application. So far as there may 
be any peculiarity in the jurisprudence and 
laws of Slassachusetts, which limits the ef- 
fect, or destroys the validity of general as- 
signments, the question is local. So far as it 
involves principles and presumptions of con- 
structive fraud upon creditors, the question' 
must tm'n upon the same considerations sub- 
stantially, as would govern it in New York, 
Pennsylvania, or England. It has been often 
argued, that general assignments for the ben- 
efit of creditors ai-e void, because they oper- 
ate as a fraud upon our attachment law. I can 
very well understand, why such an assign- 
ment of a debtor's property is deemed in 
England a fraud upon the bankrupt laws, be- 
cause it is deemed per se an act of bank- 
ruptcy, and an attempt to distribute the 
debtor's property among his creditors in a 
mode discountenanced by the policy of those 
laws. But in respect to persons not falling 
within the reach of the bankrupt laws, such 
assignments, if bona fide made, and free of 
fraud, axe so far from being prohibited, that 
they are, if I may so say, encouraged by the 
common law. Such an assignment, said 
Lord EUenborough, in Pickstock v. Lyster, 3 
Maule & S. 371, "is to be referred to an act 
of duty rather than of fraud, when no pur- 
pose of fraud is proved. The act arises out 
of a discharge of the moral duties attached 
to his character of debtor, to make the fund 
available for the whole body of creditors." 
And Mr. Justice L« Blanc added, in the 
same case (which was a general assignment 
for the benefit of all creditors), to hold such 
a deed fraudulent would be contrary, not 
only to Holbird v. Anderson, 5 Term R. 235, 
but to all the cases, which have decided, that 
a party, independently of the bankrupt stat- 
utes, may convey away his property for the 
benefit of all his creditors. Mr. Justice Bailey 
gave his full assent to the doctrine, emphat- 
ically observing,, "that this conveyance, so 
far from being fraudulent, was the most hon- 
est act the party could do," This doctrine 
was asserted in a case where the very object 
of the conveyance was to prevent a judgment 
creditor from obtaining satisfaction out of 
the property on execution. But the court de- 
cided, that it was not sufficient, that the cred- 
itor was defeated and delayed by such a con- 
veyance of his remedy under the execution; 
but the act must be fraudulent. Nor was 
there anything new in this doctrine. It may 
be clearly gathered from prior cases, and 
particularly from Estwick y. Caillaud, 5 
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Term II. 420; Holbird v. Anderson, Id. 235; 
Meux V. Howell, 4 East, 1; and it has since 
been confirmed, even as against the crown, in 
King V. Watson, 3 Price, 6. See, also, Nnnn 
V. Wilsmore, 8 Term R. 528. It would indeed 
he somewhat strange, if a debtor might bona, 
fide prefer one creditor to another in the dis- 
tribution of his property, and was not at 
liberty to prefer all his creditors to one; to 
do equal justice to all, instead of exclusive 
justice to a preferred creditor. In the juris- 
prudence of Massachusetts, there is nothing 
analogous to a bankrupt or insolvent law 
inter vivos; and the general principles, as to 
frauds and fraudulent conveyances at com- 
mon law, or under the statute of Elizabeth, 
are not supposed to be essentially different. 

Then as to the position, that general assign- 
ments are a fraud upon our attachment law. 
For myself I have never been able to under- 
stand, precisely, what was intended by this 
language. Our attachment law is nothing 
more than a common process, by which any 
single creditor may attach the property of his 
debtor at the institution of his suit, so as 
to secure a priority of right to talsie the same 
by a levy and satisfaction on the execution, 
which may issue upon the judgment in such 
suit, for his own use. The attachment is not 
made for the benefit of creditors generally, 
but solely for the benefit of the attaching 
creditor. The creditor can attach only such 
property as he may talce in execution; and 
there is not, and with deference be it said, 
there cannot be any fraud committed upon 
such creditor by any conveyance, which would 
not be equally a fraud upon a judg- 
ment creditor, who had made no prior attach- 
ment. The case, therefore, stands upon the 
same general principles, as that of a judg- 
ment creditor in England, so far as the con- 
veyance may be decreed a fraudulent act to 
delay or defeat creditors, or in fraud of 
their legal means and process to satisfy their 
debts. Now the difficulty of the argument 
lies here. The property cannot be attached 
or taken in execution, imless it, at the time, 
belongs to the debtor. If he has lawfully 
parted with it bona fide, and for a valuable 
consideration, it no longer remains subject 
to process against him. A creditor may be 
defeated or delayed in the satisfaction of his 
debts by a bona fide conveyance of a debtor's 
property, either on a sale, or by a preference 
to another creditor. Such a conveyance is 
not rendered void by such effect, whether it 
be intentional or not But there must be oth- 
er ingredients in the case. There must be a 
fraudulent intent to defeat or delay creditors. 
Every conveyance, by which an insolvent 
debtor conveys his whole property to a few 
preferred creditors, not being more than suf- 
ficient to pay their debts, and they being 
parties to the deed, necessarily tends to de- 
lay and defeat all other creditors; but how- 
ever strong the intention is, thereby to de- 
feat or delay the latter, still it has never been 
supposed, that the conveyance was void on 



that account The law allows such prefer- 
ence to any one creditor; and I am unable to- 
perceive why it does not equally allow a. 
like preference of the whole creditors to one. 
It is assuming the whole question in contro- 
versy to say, that a general assignment is a 
fraud upon the attachment law, and there- 
fore void. If fraud, it is doubtless voidp 
and it would equally be so, as to a judgment 
or execution creditor, for the same reason. 
But whether a fraud or not is the point to be 
proved. If by the principles of law, it is not 
dishonest to convey all a debtor's property 
for the benefit of all his creditors, if it be a 
moral and just discharge of duty, then it is- 
no answer to say, that one creditor may be- 
defeated of process to levy his whole debt^ 
for it may be as forcibly replied, that, by 
the opposite comrse, all other creditors would 
lose theirs. The law allows the debtor to give- 
a preference to one creditor (and, as I thinli, 
to aU creditors also), by a bona, fide convey- 
ance. It aUows any creditor also, by an at- 
tachment, to acquire a preference in invitum. 
But which shall prevail, depends entirely 
upon the priority of the acts, by which the 
preference is legally acquired. Neither is, of 
itself, a fraud upon the other. This is the 
English doctrine, and I am not prepared to- 
admit, that it ought not to be held as true 
doctrine in Massachusetts as in Westminster 
hall, the common law being our birthright, 
and nothing in omr positive code having 
changed, in this respect, its obligation or 
justice. It is in the fullest manner recog- 
nised and approved by the supreme court in 
Marbury v. Brooks, 7 Wheat [20 TJ. S.] 556, 11 
Wheat [24 U. S.] 78. Taking the fair result of 
the Massachusetts decisions, they do not ap- 
pear to me to overthrow, in an unqualified man- 
ner, the English doctrine. On the contrary, to a 
limited extent they support it; for every 
case, in which a general assignment in favor 
of creditors has been upheld, although every 
creditor was not a party, is an authority to 
show, that such an assignment is not fraudu- 
lent and void, ipso facto, as contravening the 
policy of our attachment law. If it were bad 
for such a cause, it could not be good for any 
purpose, for no consideration, however valua- 
ble, will uphold against a creditor a con- 
veyance, which is a fraud upon the law. 
See Cadogan v. Kennett, Cowp. 432. The 
case of Hatch v. Smith, 5 Mass. 42, is- 
directly in point, and has never been over- 
turned. 

Then again as to the position, that a gen- 
eral assignment for the benefit of creditors- 
is void, unless the creditors are parties to, or 
assent to the conveyance. I say, are parties 
or assent, for I do not understand, that any 
local decisions have gone the length of re- 
quiring, that the creditors should be technic- 
ally parties to the deed, or should assent to it 
at the moment of its execution. If they sign 
the instrument afterwards, or in any man- 
ner assent to and ratify its provisions, the- 
conveyance is good against all persons but in- 
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tervening attaching creditors. One reason as- 
signed for this position is, that otherwise 
there is no valuable consideration to uphold 
it. If this doctrine were to be tried by the 
established principles of the common law, it 
would encounter no small share of dtflo-culty- 
To the creation of a trust by deed in favour 
of any persons, it is not necessary that the 
cestui que trust should either be a party or 
assent to it He may indeed reject the bene- 
ficiary interest, and if he does so, it falls to 
the ground, and becomes, perhaps, a result- 
ing trust for the grantor. But if the trust be 
for his benefit, the law presumes his assent 
to it, until the contrary is shown. And it is 
clear, that trusts may lawfully be created, 
where there can be no present assent, for 
they may be in favour of persons not in ex- 
istence. It is sufficient, in general, that in 
such cases there is a competent grantor to 
convey, and a competent grantee to take the 
property. As to trusts, created for the bene- 
fit of creditors, and to which they are not, 
technically speaking, parties, if bona fide 
made, they are unquestionably valid by the 
law of England, and pass a legal estate to 
the trustee. The sole question that can arise, 
independent of the bankrupt laws, is, wheth- 
er the conveyance is bond fide or fraudulent 
It can be no question, whether it is for a val- 
uable consideration or, not, because the debts 
due to the creditors constitute a valuable con- 
sideration, in the highest sense of the terms, 
and the obligation of the trustee to perform 
the trust according to the provisions of the 
deed, is a sufficient valuable consideration, 
so far as he Is concerned. Wilt v. Franklin, 
1 Bin. 502, 517. This view of the law was 
adopted by the supreme court in Marbury v. 
Brooks, 7 Wheat [20 U. S.] 556, 11 Wheat 
[24 U. S.] 78, in a suit upon a foreign attach- 
ment Now in the case of an assignment to 
a trustee for the benefit of all the creditors, 
where no release or other condition is stip- 
ulated for on behalf of the debtor, but the 
property is to be distributed equally among 
all the creditors pro rata, it seems to me, 
that his assent must be presumed upon the 
general principles of law, for the trust can- 
not be for his injury, and must be for his 
benefit It must always be for his benefit to 
receive as much of his debl as the debtor can 
pay. If then, in such a case, such an assent 
be necessary, it may be inferred, as a pre- 
sumption of law, until the contrary is shown; 
and if an assent is expressly given within a 
reasonable time, it operates retroactively to 
confirm the conveyance ab initio. Thomp- 
son V. Leach, 2 Vent 198, 1 Show. 296; 3 
Lev. 284; Meux v. Howell, 4 East, 1, 9 (Dr. 
Lawrence, J.); Wilt v. Franklin, 1 Bin. 502; 
Estwick V. Oaillaud, 5 Term R. 420; Pick- 
stock V. Lyster, 3 Maule & S. 371; NicoU v. 
Mumford, 4 Johns. Oh. 522, 529; Small v. 
Oudley, 2 P. Wms. 428; Marbury v. Brooks, 
7 Wheat. [20 U. S.] Safe, 11 Wheat [24 U. S.]; 
78, I freely admit, that when there are con- 
ditions in the assignment, as for instance, 
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that the creditors shall release their debts, 
there the same presumption of assent does 
not arise, because it involves a question of 
discretion, upon which different minds may 
draw difiEerent conclusions. If, therefore, an 
assent on the part of creditors be necessary 
to give full effect to such an assignment, it 
is not complete until such assent has been 
expressly given. But it by no means follows, 
that because all the creditors do not assent, 
therefore, if in aU other respects the assign- ' 
ment is valid, it 'is void, as to those who do 
assent, or, at all events, who do assent be- 
fore any intermediate attachment 

The case of Widgery v. Haskell, 5 Mass. 
144, has been pressed upon the attention of 
the court, as containing a doctrine not en- 
tirely consonant with the English doctrine, 
and establishing; in some sort a rule of local 
law. It is a great defect in the report of 
that case, that the assignment and trusts are 
not set forth at large, so that the reasoning 
of the court as applied to the state of facts, 
may be fully comprehended. It is somewhat 
difficult, indeed, to ascertain upon what pre- 
cise ground the comrt held that assignment 
void. If it turned upon the point suggested 
by Mr. Justice Putnam in Harris v- Sumner, 
2 Pick. 129, that might, perhaps, furnish of 
itself a sufficient ground. But various other 
reasons are incidentally alluded to, some of 
which would be fatal to the assignment in 
any court, and others again, upon which one 
might well pause before he could affirm them 
in judgment I cannot admit that there was 
not, in that .case, a valuable consideration for 
the conveyance, for the grantees were cred- 
itors to a very large amount; nor that in a 
conveyance professedly assigning property 
in trust to pay the grantees as creditors, a 
release is necessary on their part to give it 
a legal effect See Marbm-y v. Brooks, 7 
Wheat [20 U. S.] 556, 578, 11 Wheat [24 
TJ. S.] 78. It may be a very important in- 
quiry to repel the presumption of fraud, in 
the case of a mere purchase, to show, that 
the consideration is adequate as well as val- 
uable. But in the case of a trust, which in- 
tends to provide for the payment pro rata of 
all creditors, the adequacy of the considera- 
tion seems to admit of very little debate. 
There is, however, a ground suggested for 
the judgment of great weight, and that is, 
that the intent apparent upon the deed was 
not the true intent, but that the deed was, 
upon a confidence not expressed, for the ben- 
efit of the debtors, ard reposed in the gran- 
tees. An allusion is here probably made to 
the omission in th^ original conveyance to 
provide for the distribution, among the gen- 
eral creditors, of the surplus not absorbed by 
the preferred creditors. 

It is not, however, my intention to go into 
a commentary upon .the case of Widgery v. 
Haskell, or to question, that it was rightly 
decided upon its own circumstances. I must 
indeed confess, that some of the reasoning, 
used by the learned chief justice on that oc- 
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casiou, did not tlien convince my mind, and 
upon frequent revisions since, I remain still 
unconvinced of its accuracy. And JMarbury 
V. Broolis is a strong confirmation of my 
doubts. So far, however, as it may be pre- 
sumed to stand upon local law, my duty is 
to follow it, and it will be performed with- 
out hesitation. I imderstand, then, the case 
of Widgery v. Haskell to hare decided, that 
. in Massachusetts an assignment to a trustee, 
executed by a debtor bona fide for the bene- 
fit of creditors, is not valid, unless the cred- 
itors are parties to, or assent to the deed. It 
is otherwise a naked trust, which, however 
good by the common law, is from the defect 
of equitable jurisdiction, and the nature of 
our local policy, utterly void. I do not un- 
derstand, that the case decides that it is es- 
sential that the creditors shall be technically 
parties to the deed, or that their assent to it 
in pais would not, on sufficient proof, be val- 
id; or that such assent may not be presumed 
in cases, where the common law will pre- 
sume it in favor of cestui que trust or cred- 
itors; or that it is necessary that all the cred- 
itors within the scope of the assignment 
should be parties, or assent. If the assign- 
ment be assented to by any creditors, and be 
in other respects free of fraud, to the ex- 
tent of the debts due to those creditors, it is 
valid, and subsequent attaching creditors can 
only avail themselves of the surplus. This 
is the doctrine in Hastings v. Baldwin, 17 
Mass. 552, and it appears to me founded in 
the strongest legal sense and public con- 
venience. 

Having thus far expressed my opinion on 
the general principles discussed in the case, 
and my understanding of the qualifications 
annexed to the Massachusetts doctrine on 
this subject, it remains to examine the excep- 
tions, which have been taken to the present 
assignment. Previous to the present attach- 
ment it had been executed by creditors, 
whose demands and claims are sufficient to 
absorb the fund, if it be not deemed fraudu- 
lent in point of law. Fraud, in point of fact, 
is not even pretended. 

The first exception is, that the assignment 
does not purport to convey all the debtor's 
property, and yet it requires a general re- 
lease from the creditors. Such a provision, 
under such circumstances, it is said, is unrea- 
sonable, and shows an intent to defeat the 
creditors of their just rights. It is true, that 
the assignment does not, on its face, purport 
to convey all the debtor's estate; he may, for 
aught that appears, have household furniture 
or other estate. But if he has, then the pre- 
sumption of fraud is less cogent; for a debt- 
or, conveying part only of his estate to cer- 
tain privileged creditors, does not thereby 
necessarily impair the rights of other dissent- 
ing creditors. The argument has generally 
come from the other side, as repelling any 
inference of fraud. Such was the reasoning 
in Estwick v. Gaillaud, 4 Term R. 420, and 
Wilkes V. Ferris, 5 Johns. 335. It is, howev- 
er, suggested at the bar, that in point of fact 



the debtor has no other property; and if ma- 
terial, it is asked, that the answer of the 
trustee may be amended so as to show it 
In the present case, it does not appear to the 
court to be material. 

2, Another exception is the imperfection of 
the description of the property of the debtor, 
referred to as in schedules (0) and (D) in the 
assignment, and also to the imperfection of 
the description of the demand of the pre- 
ferred creditors in schedule (A), and of the 
non-preferred creditors in schedule (B); and, 
as connected with this exception, the power 
given to vary these schedules. First, as to 
the description of the debtor's property, the 
schedule (C) is as follows: "Choses in action. 
&c. assigned. All the books of account be- 
longing to the said Geri-y Fairbanks relating 
to his trade and business, and all and singu- 
lar the sums of money due and owing to him 
by notes or on account, as therein appearing, 
or otherwise, a particular schedule of which 
is to be written below as soon as the same 
can be made out, viz."— schedule (D)— "all 
and singular the goods, wares, and merchan- 
dise, stock in trade, chattels, and effects to 
the said G. F. belonging, being in the store 
or warehouse numbered twenty-seven in 
"Washington street in said Boston, consisting 
of hats, furs, trimmings, Leghorn bonnets, 
plumes, Spanish wool, and shelae and other 
articles, estimated to be worth about twelve 
thousand dollars. All of which are men- 
tioned in the stock (book) herewith delivered 
to the said "Whitney, and of which a partic- 
ular schedule is to be written below as soon 
as possible." So far as the objection here 
stated rests on general principles, it is cer- 
tainly not maintainable. A schedule and 
special enumeration in detail of the property 
conveyed, is not necessary, in ordinary cases, 
to make a legal transfer thereof. It is suffi- 
cient, if there be reasonable certainty in the 
description of the things intended to be con- 
veyed; and it appears to me, that here is 
that certainty. It is true, that in one part of 
the indenture, intended for the creditors, the 
words "twenty-seven," "Washington," and 
"twelve thousand" were omitted at the time 
of the execution thereof by mistake. But 
this uncertainty is cured by reference to the 
other parts of the indenture, which must all 
be taken as one conveyance. The omission 
of specific schedules may in some cases be a 
badge of fraud, but it is not deemed so in all 
cases; and especially would it not be entitled 
to this construction, where the parties ex- 
pressly provided for a future enumeration, 
and, in good faith, as soon as could conven- 
iently be done, accomplished it. The want of a 
schedule has, in many eases, been held not 
decisive of fraud; and the case of Stevens v- 
Bell, 6 Mass. 339, is directly in point against 
this objection. See Wilt v. Franklin, 1 Bin. 
502, Whart Dig. "Deed," I, pi. 72. Then, as 
to the description of the debts and claims of 
the preferred creditors in schedule (A), it ap- 
pears to me that it is certain to a reasonable 
intent, and there can be no danger of mis- 
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talcing the nature or extent of these claims, 
or the persons to -^hom they belong. Sched- 
ule (B) purports to he an enumeration of the 
non-preferred creditors hy notes, hills of ex- 
change, and account. The enumeration -was . 
not pretended to he complete; hut as far as 
it went, it was possessed of reasonable cer- 
tainty; and the imperfections of it were, hy 
the very terms of the assignment, on which 
I shall immediately comment, authorized to 
be supplied. For myself, I caxi perceive no 
legal ground, upon which any schedule of the 
non-preferred creditors was necessary to be 
inserted at all. It might be convenient for 
the purpose of guiding the judgment of the 
creditors, hut as all are entitled to come in, 
any omission, if not fraudulent, would cer- 
tainly not prejudice the assignment or the 
omitted creditors. The same point was ad- 
judged in Wilt V. Franklin, 1 Bin. 502, and I 
follow with undoubiing confidence that deci- 
sion. In point of fact, the schedule has since 
been, as far as practicable, completed, wheth- 
er exactly in the manner prescribed by the 
assignment, I do not inquire, because nothing 
material in this case turns upon that point. 
Then, as to the clauses authorizing additions 
to, and amendments of, these schedules. 
They are in these terms: "And whereas it is 
the wish of the said G. F. that all his credit- 
ors may have an equal opportunity to become 
parties hereto, it is mutually agreed, that the 
term of six months shall be allowed for all 
persons creditors of the said G. F. to become 
parties to these presents, upon the express 
condition, however, that all persons, whose 
claims are not mentioned In said schedule at 
the date of these presents, shall make oath 
before a suitable magistrate of the truth and 
justice of said claims, If thereto required by 
said trustee. And it is further agreed, that 
such alterations and additions may be made 
in and to said schedules, by the mutual con- 
sent of one of the parties to each part of 
these presents, as shall be necessary for a 
more perfect and. correct statement of the 
matters and things therein contained." 
These clauses are objected to, as unreasona- 
ble, and therefore fraudulent: first, because 
they require an oath to be made by the omit- 
ted "creditors at the option of the trustee 
only, and not of the creditors generally, and 
that consequently fraudulent claims may be 
admitted, against the interests of the other 
creditors. But the trustee must be presumed 
to act honestly, and does, in fact, covenant 
with all the parties for a faithful perform- 
ance of his duties. A clause reposing confi- 
dence in him in discharge of his duties can 
surely not be deemed fraudulent from that 
fact alone. If the selected trustee were noto- 
riously insolvent, or of bad character (which 
is not pretended here), such a clause might 
be deemed an auxiliary ground for presump- 
tive fraud. But a power of this nature sim- 
ply, because it may be abused, is not to be 
deemed tmreasonable, or fraudulent. . If un- 
der it a person were fraudulently admitted as 
a creditor, who was not so to the full amount, 
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such an act would be utterly void, arid the 
trustee responsible for his misconduct But 
even in such a case the assignment would 
not be avoided, as to bona fide creditors, by 
such an act It would remain good as to all 
the real assenting creditors. In point of 
fact, no person has been placed on the sched- 
ule, who is questioned as a bona fide creditor. 
Then, again, it is objected to the second 
clause, that it provides an unlimited power of 
alterations and additions by the consent of 
the debtor, the trustee, and any one of the 
other creditors. This power, it is said, is 
so susceptible of abuse, that It is unreason- 
able and unjust, and therefore fraudulent in 
point of law. It puts the mass of creditors 
completely at the mercy of any one creditor 
acting with the other parties. The object of 
this power is obviously to carry into effect, 
and not to subvert, the general intent of the 
assignment It would be difllcult, if not im- 
practicable, to procure an assent of all the 
creditors to every addition of a new person, 
to the schedules. For instance, creditors un- 
der twenty dollars are ranked as preferred ' 
creditors, and the mass of creditors are ad- 
mitted to exceed eighty. It would seem Tm- 
reasonable to require, that before any such 
small creditor could be admitted, that he- 
should be compelled to get the assent of all 
other creditors, who were parties to the as- 
signment It is natural to suppose, that nei- 
ther the debtor nor. the trustee, nor any oth- 
er creditor would have any interest to swell, 
by fraud, the list of these small creditors; 
and, so far as the schedule of preferred cred- 
itors could be altered, it is necessarily con- 
fined to this class of small creditors. It 
seems to me rather a guard upon the admis- 
sion of debts, that some other creditor should 
concur, as well as the debtor and trustee. 
The whole argument, indeed, rests on the- 
ground, that such a power may be abused, 
and therefore it is fraudulent ab initio. If 
abused, I think the fraud would make the- 
act void; for no fraudulent act can be al- 
lowed in law or equity to prejudice the rights 
of bona, fide creditors. Nor is the power, in- 
any just sense, an unlimited power; for it is- 
only to make such alterations and additions, 
"as shall be necessary for a more perfect and 
correct statement ,of the matters and things 
therein contained." Neither party can there- 
fore make any alterations, which should be 
a fraud upon the others. My judgment ac- 
cordingly is, that these clauses do not vacate- 
the assignment in point of law. There is a 
suggestion thrown out under this head, that 
no oath is required of the preferred or other 
creditors, whose nam.es are mentioned in the- 
original schedules. But this is no badge of 
fraud. There is no pretence that the per- 
sons so named are not bona, fide creditors,- 
and an oath, as to subsequent persons, might 
be proper to prevent unjust claims by such 
persons. It was a useful precaution, not in: 
fraud, but in favour of the real creditors. 

3. Another exception is, that there is a- 
reservation of the ultimate surplus to the- 
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debtor; and this, it Is contended, is fraudu- 
lent. But what is the nature of this surplus, 
as it stands on the face of the assignment? 
It is not of any specific sum to the debtor, 
whether his debts are wholly paid or not; 
but of such surplus only as shall remain, 
after indemnifying and paying fully all the 
creditors, who shall come in under the as- 
signment. There is no ground for saying, 
that, If all his debts were paid, the debtor 
may not honestly reserve the surplus to him- 
self. If there was no such express reserva- 
tion, it would constitute a resulting trust by 
mere operation of law. If all the creditors 
should not choose to come in, and accept the 
terms of the assignment, there must neces- 
sarily arise a resulting trust, as to the sur- 
plus, in favor of the debtor; and the charge 
is therefore merely an expression of that, 
which the law would imply. Now what is 
there fraudulent in all this? The creditors 
are at liberty to come in, if they please; if 
they do not, the debtor stipulates, that the 
assignment shall not carry the whole interest, 
but so much only, as is necessary to dis- 
charge the debts of the assenting creditors; 
and the residue remains as a fund for the 
payment of other creditors, if they choose to 
attach. It is not held by a secret trust for 
the benefit of the debtor, but avowed to be a 
sm-plus belonging to him. The non-assent- 
ing creditors are not defeated or delayed of 
their legal remedy for this surplus. They 
may attach It by a trustee process, and ap- 
propriate it to themselves, as the debtor's 
property. I know no difference, in point of 
law, between such a case and a conveyance 
of property to particular creditors, as se- 
curity for their debts, with a liberty to sell 
the property, and to pay the surplus to the 
debtor. The latter has never been deemed 
fraudulent, as to other creditors. The like 
objection would have lain against any as- 
signment before any creditors had signed it, 
for until they had signed, there would be a 
resulting trust to the debtor; and yet such 
an objection has never, hitherto, been held 
valid in Massachusetts; and elsewhere it 
would obviously not be supported upon prin- 
ciples of the common law. The cases cited 
at the bar are clearly distinguishable. The 
principle decided in them is not controverted; 
but it is inapplicable to the circumstances of 
this case. In Burd v. Fitzsimmons, 4 Dall. 
[4 U. S,] 76, there was a trust resulting to 
the debtor himself, for the proportion of all 
such creditors as should not agree to ac- 
cept thereof within nine months. This was 
deemed by a majority of the court a badge 
of fraud, under the peculiar circumstances 
of that case. But several other grovmds 
were assigned for the decision by the judges, 
and it may be recollected, that the case 
turned upon an aggregate of reasons, con- 
firmatory of fraud. In Widgery v. Haskell, 
5 Mass. 144, there was a concealed tmst, in- 
dependent of the trusts expressed in the 
•deed (see Jackson v. Brush, 20 Johns. 5); 



and the court was apparently influenced in 
its decision by several concurrent grounds. 
Ingraham v. Geyer, 13 Mass. 146, seems to 
have turned upon the point, that the creditors 
had not assented to the assignment. But if 
they did not, it may be truly said, that the 
court did not even allude to the reservation 
of the siu'plus as a grovmd of judgment. In 
Marston v. C!obm*n, 17 Mass. 454, the attach- 
ment was before the assignment was execut- 
ed by the creditors, so as to become a com- 
plete conveyance. In Harris v. Sumner, 2 
Pick. 129, the decision rested on the reserva- 
tion of a gross sum in favour of the debtor 
at all events, whether all his debts were paid 
or not, which the court thought a fraud upon 
the creditors. In Hyslop v. Clarke, 14 Johns. 
458, there was a clause, which declared the 
trust for creditors void, if they refused to as- 
sent to the assignment, and reserved an in- 
definite right to the debtor to declare, in 
future, to what creditors it should be paid, 
and this was deemed a fraud. Austin v. Bell, 
20 Johns. 442, turned upon a like principle, 
and it contained a reservation in favour of 
the debtor, like that in Burd v. Fitzsimmons. 
In Seaving v. Brinkerhoof, 5 Johns. Ch. 329, 
there was an equally obnoxious clause. No 
cases have been cited containing broader 
principles against reservations, than the fore- 
going, and none, to my knowledge, exist 
They fail to establish the plaintiffs' argu- 
ment; and although there is no case directly 
in point the other way, yet It can scai'cely be 
presumed, that, if such a resulting trust could, 
in all cases, avoid the deed, the general rule 
would not have been laid down in some of 
the numerous contested cases of assignments. 
I cannot say, that such a reservation consti- 
tutes per se a badge of fraud; or that it 
ought to be deemed an attempt to lock up 
the property from creditors, if, in all other 
respects, the conveyance be tree of taint. 
See Wilkes v. Ferris, 5 Johns. 335; MiU'ray 
V. Biggs, 15 Johns. 571. 

Another exception is to the effect of the 
clause for the creditors to come in within 
six months. It is asked, if the debtor has a 
right to lock up his property from his cred- 
itors during such a period, or any other, 
which he may choose. In all cases of this 
nature, a reasonable time must be allowed for 
creditors to come in under any assignmelit. 
What is a reasonable time is matter depend- 
ent upon the particular circumstances of 
each case. A time may be so short or so 
long, as justly to raise a presumption of 
fraud. It is not suggested, that six months 
was too long a time with reference to the 
present debtor's affairs; and the argument, 
therefore, goes to the length of overtm:ning- 
all assignments containing any stipulation 
for time for creditors, not parties, to come in. 
The doctrine to this extent is certainly not 
maintainable. 

Anotlier exception taken is to the stipula- 
tion for a release, as the condition upon 
which alone the creditors can take any thing 
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under the assignment Sueli a stipulation is 
objected to as fundamentally fraudulent, in 
general principles, as an attempt to coerce 
creditors to unjust terms, as a means of lock- 
ing up the whole property from the cred- 
itors, unless they choose to submit to com- 
pound for their debts on the debtor's own 
terms. The particular stipulation in the pres- 
ent deed is also objected to, as peculiarly 
noxious. To understand the nature of the lat- 
ter objection, it is necessary to advert, to the 
terms of the assignment. It purports to be be- 
tween the debtor, the trustee, and the creditors, 
indorsers, and sureties of the debtor. It re- 
cites the insolvency of the debtor, and the 
agreement to assign his property, and in con- 
sideration thereof the creditors, &c. shall re- 
lease unto the debtor their claims and de- 
mands. In the dose of the instrument occurs 
the clause in question. "The soveral persons, 
parties of the second and third part hereof 
(trustee and creditors), do hereby accept the 
said granted premises in full payment and 
satisfaction and discharge of all claims and 
demands, actions and causes of action, which 
they now have, or hereafter may have, by 
reason of holding, or having indorsed said 
notes or bills, or otherwise become responsi- 
ble for said debts, or being otherwise cred- 
itors or sureties, as set forth in said sched- 
ules, marked A & B, and that they will not, 
and no person claiming under them shall sue, 
molest, or trouble the said G-. F. or his rep- 
resentatives, for or on account of the same, 
and that they will save harmless and indem- 
nified the said G. F., his heirs, executors, and 
administrators, against all claims and de- 
mands which they, or any person claiming 
under them, now have, or hereafter may 
have, for or on account of said bonds, notes, 
bills, and debts, or any other matter or thing, 
■from the beginning of the world to the day 
of the date hereof." First, it is said, that here 
there is a joint covenant of indemnity, and 
not a several covenant by each creditor for 
himself; and that it is unreasonable to re- 
qiiire them to be sureties for each other. 
It appears to me, that this is not the true con- 
struction of the clause. The whole must be 
taken together and with reference to the man- 
ifest intention of the parties. The parties 
severally release, and the covenant of indem- 
nity, following in the same connexion and 
part of the same sentence, must be deemed 
several also. The words are, the "several 
persons" do accept, &c. and that "they will 
not, and no person claiming imder them shall 
sue," &c. There is plainly a mistake in leav- 
ing out the proper and usual words of cove- 
nant before the latter dause, and such a con- 
struction must be given as is consistent with 
the fair, presumed intent. There are here no 
words of joint covenant; "they" must have 
for its antecedent "several persons," and if 
so, nothing is clearer than that the covenant 
is several. If there was not so strong an ex- 
pression, I should have thought, that upon 
common principles the covenant ought to be 
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construed distributively and not jointiy. Com. 
Dig. "Covenant," D 2; 1 Saund. 154, note; 
Ernst V. Bartie, 1 Johns. Cas. 319. 

Secondly, it is objected, that the release 
covers not only all debts and demands for 
which payment and indemnity is provided, 
but "any other matter or thing from the be- 
ginning of the world." This, it is said, is un- 
reasonable in itself. The words are, indeed, 
as broad as the objection states them. But 
I have very great doubts, whether, looking 
at the antecedent parts of the sentence, a 
court of law would not restrain the meaning 
to those daims whidi are positively rdeased 
and covenanted not to be sued for, and espe- 
cially as the assignment; in one of its recitals, 
comprises the consideration to such a release. 
Words of this nature are often found in 
common releases. But they have been gen- 
erally restrained to the subject matter on 
which the parties acted. I have no doubt that 
a covurt of equity would so restrain them in 
this case. It does not appear to me, that 
they ought to be construed, as intentionally 
demanding a release of any daims which 
were not to be compensated for. But if they 
do, as none other are shown to exist, it would 
be hard to infer a fraudulent intent from 
what was undoubtedly the phrase of the 
scrivener. 

A far more difficult question is that pre- 
sented by the consideration, whether a debtof 
can rightfully stipulate for a rdease from his^; 
creditors, as the condition of yidding up his 
property to them. I am aware, that it may 
be said, that the property may be readied by 
a trustee process, so that it cannot be abso- 
lutely lodged up from his creditors. But the 
question never can* be, whether a remedy ex- 
ists for the creditors, but whether the debtor 
has not endeavored fraudulentiy to dday or 
defeat them. This objection has struck me to 
be of great force, and I have paused upon it 
with no small hesitation of opinion. Where 
a debtor assigns all his property for the ben- 
efit of all his creditors, without stipulating for 
any favour to himself, he cannot be said to 
lode up his property from his creditors. The 
most that can be said is, that he lodes it up 
from one, by giving it unconditionally to all. 
But where he stipulates for a rdease, he sur- 
renders nothing except upon his own terms. 
He attempts to coerce his creditors by with- 
holding from them all his property, unless 
they are willing to take what he pleases to 
give, or is able to give, in discharge of their 
debts. This is certainly a dday, and if the 
assignment be valid, to some extent a defeat- 
ing of their rights. It is not sufficient to say, 
that it is a proposition to creditors; so would 
be a condition by the debtor to receive a gross 
sum. The object and nature of the proposi- 
tion are to be considered, in order to decide, 
whether it be fraudulent or not Has it not 
a tendency to obstruct the common- rights of 
the creditors? Is not its design to prevent 
creditors from receiving compensation out of 
the debtor's property, without yielding up 
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some portion of their debts, and conferring on 
liim a substantial benefit, which he has no 
legal claim to demand? In Seaying t. Brin- 
kerhoof, 5 Johns. Ch. 329, where there was an 
assignment of real estate (not purporting to be 
all the estate of the debtor) for the use of all 
the creditors, upon the condition of their ex- 
ecuting a release, that very learned judge, Mr. 
Chancellor Kent, held, that the assignment 
was, on that account, fraudulent and void, 
and that the condition was oppressive, and 
without any colom* of justice, as the assign- 
ment was not of aU the property of the debt- 
or, but only of a part The reasoning of thfi 
com-t in Hyslop v. Clarke, 14 Johns. 459, 
though the case itself was distinguishable 
from the present, is, as far as it goes, strong 
against such a stipulation, where the assign- 
ment is of aU the property. That case and its 
reasoning met the entire approbation of Chief 
Justice Spenser, in his able opinion in Austin 
V. Bell, 20 Johns. 442; and on that occasion 
the latter, in behalf of the court, declared, 
"that a deed, which does not fairly devote the 
property of a person overwhelmed with debt 
to the payment of creditors, but reserves a 
portion to himself, imless the creditor assent 
to such terms as he shall prescribe, is in law 
fraudulent and void, as against the statute of 
frauds, being made with intent to delay, hin- 
der, or defraud creditors of their just and legal 
actions." Had the court considered the prin- 
ciple fully adopted, and recognised in Seaving 
V. Brinterhoof, 5 Johns. Gh. 329, and Burd v. 
Smith, 4 Dall. [4 TJ. S.] 76. Tried by this 
principle, the stipulation in the present ease 
would make the assignment utterly void, for 
the surplus, after payment of the assenting 
creditors, is to go to the debtor. The question 
is not (I repeat It), and cannot be, whether 
there may not be some remedy for the cred- 
itors to intercept the surplus, but whether the 
intent, apparent upon the deed itself, be not 
to coerce them to a settlement by embarrass- 
ing or delaying their remedy. Such an in- 
tent is of itself illegal. In examining the 
Massachusetts Reports, the point does not 
appear to have met with any direct decision. 
In Widgery v. Haskell, 5 Mass. 144; Ingra- 
ham V. Geyer, 13 Mass. 146; and Harris v. 
Sumner, 2 Pick. 129,— there are intimations, 
which might well lead one to doubt, if the 
court were prepared to admit the validity of 
such a stipulation. On the other hand, in 
Hatch V. Smith, 5 Mass, 42, there was a stip- 
ulation for a release, and no exception was 
taken to it, though the cause was contested by 
very eminent counsel. The case tm*ned in- 
deed, in the judgment of the court, upon a 
point somewhat more dose, for the creditors, 
to an amount beyond the property conveyed, 
agreed to the deed, before it was executed by 
the debtor, and the assignment was upheld. 
Then, again, in Hastings v. Baldwin, 17 Mass, 
552, where the assignment was held not to be 
fraudulent, we are now told by the counsel, 
that there was such a stipulation, although, 
it is omitted in the report, no question having 



been raised on that point. Yet doubtless, if 
the court had thought such a stipulation per 
se fraudulent, that was as fit a case as could 
arise for the application of the principle. The 
decisions in Massachusetts, therefore, leave 
the question in equilibrio. But when we take 
into consideration the great length of time, 
during which stipulations of this nature hav& 
prevailed in this state, without objection, there- 
is much reason to believe, that the profession 
have deemed the law settled in favour of the 
debtor on this point. Then, on the other hand, 
in Lippincott v. Barker, 2 Bin. 174, where the 
direct point arose, it was settled, that a stipu- 
lation for a release was not fraudulent. The 
reasoning of the court is limited, indeed, to 
the circumstances of that particular case, but 
it would be difficult not to perceive, that it 
naturally reaches further. I find also, that 
my brother, Mr. Justice Washington, in Fier- 
pontv.Lord,2 in 1820, is reported to have held, 
that an assignment in ti'ust, for the benefit of 
such creditors as should release their debts, 
is founded upon a sufficient consideration in 
law. Whart Dig. "Deed," I, pi. 72. The case 
is not in point, but it was probably decided 
on the general principle. There is, however, 
a case in England directly in point. It Is 
King V. Watson, 3 Price, 6, where the very 
exception wa§ taken by counsel, and the as- 
signment was held good by the com*t of ex- 
chequer against the claim of the crown itself. 

The weight of authority is then in favour of 
the stipulation, for the decisions in New York 
did not turn upon the naked point of a release, 
but upon that, as incorporated into a peculiar 
trust. I am free to say, that, if the question 
were entirely new, and many estates had not 
passed upon the faith of such assignments, 
the strong inclination of mind would be 
against the validity of them. As it is, I yield, 
without reluctance, to what seems the tone of _ 
authority in favour of them. If the result 
had been different, this assignment would 
have been void in toto, for it could not, where 
the fraud was apparent on the face of the 
deed, be good in favour of any of the credit- 
ors who had signed it. They must, under such 
circumstances, be deemed conusant of, and 
participators in the unlawful object. The doc- 
trine in Hyslop v. Clarke, 14 Johns. 458, and 
Harris v. Sumner, 2 Pick. 129, on this point, 
is sound and wholesome. I should apply to 
other parties the rule there applied to the 
trustee. 

Another exception is, that as the assign- 
ment has not been signed by all the credit- 
ors, it is void, for the parties did not intend 
it should have a partial operation. If Indeed 
there had been any provision In the deed, or 
any settled collateral agreement, that it 
should be void, unless all the creditors as- 
sented, the objection would be fatal. But 
the assignment admits of no such Interpreta- 
tion; and there is no evidence aliunde to 
support it. The design was to allow all the- 
creditors to come in within six months; but 
If they did not, then those who became par- 

2 [See Pearpoint v. Graham, Case No. 10,877.1 
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ties were to receive their debts, and the sur- 
plus only was to go to the debtor. 

These, I believe, are all the exceptions 
which have been urged against the validity 
of the assignment; and they are overruled. 
It remains only to notice two points of a 
subordinate character. The first is, that the 
trustee can only retain for debts actually due 
to tlie creditors at the time of the attachment, 
and not for legal liabilities, though provided 
for by the assignment It is sufficient to 
say, that this position cannot be maintained. 
The assignment is just as valid a security for 
liabilities to indorsers, &c, as for debts. Ste- 
vens V. Bell, 6 Mass. 338, is in point, if indeed 
so clear a principle requires support The 
next is, that several of the creditors, who have 
signed and sealed the assignment, being part- 
ners, have executed it with a single seal, in 
the name of the firm and partnership, and not 
in the individual names of the partners, which 
is inoperative in law; and so far as their 
claims go, they must be deducted from the 
amount to be retained by the trustee. It is 
generally true, that one partner cannot bind 
another by deed without his consent But 
one partner is competent in his own name, or 
in the name of the fii*m, to release a debt; and 
for the same reason he may enter into a com- 
position, and execute such an assignment as 
the present and it will be a release of the 
debt A signature and sealing in the name 
of the firm, with a single seal, is good, and 
binds all the partners, who are present, or 
assent to the execution. If none but the ex- 
ecuting partner assent, -it is still valid to re- 
lease the debt and bind, in this respect, the 
rights of the firm. The authorities fully es- 
tablish these principles, and they are decisive 
against this objection. "Wats. Partn. e. 4, p. 
225; Pierson v. Hooker, 3 Johns. 68; Ludlow 
V. Simond, 2 Caines, Cas. 1; Maekay v. Blood- 
good, 9 Johns. 285; Btdkley v. Dayton, 14 
Johns. 387; Bruen v. Marquand, 17 Johns. 
58; Salmon v. Davis, 4 Bin. 375; Ball v. Dun- 
sterviUe, 4 Term R, 313. Upon the whole, the 
assignment is sustained as good in point of 
law, and the trustee is, upon the disclosure, 
entitled to his discharge. 



Case Wo. 5,965. 

HALSEY v. GARLICK et al. 
[12 O. G. 1026.] 
Circuit Court N. D. New York. Aug, 22, 1877. 
Patests— Infihxgbment— Deckee. 
Betesue letters patent No. 6,660, granted Ed- 
gar Hnson, September 28, 1875, for improTe- 
ment m wagon-gearing, examined and sustained. 

LThis was a bill in equity by Eliza G. Hal- 
sey against Alfred S. Garlick, Frederick 
Oolemau, and Noah E. Osgood for tlie al- 
leged infringement of reissued letters pat- 
ent No. 6,660, granted to Edgar Huson, Sep- 
tember 28, 1875. The original patent, No. 
16,648, was granted to Huson, February 17, 
18H7,] 

11 FED. CAS. — 20 . 
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WHEELER, District Judge. This cause 
has been submitted on bill, answer, replica- 
tion, proofs, and briefs of counsel. The only 
point insisted on in behalf -ot the defendants 
is, that the patent is void, because the pat- 
entee was not the original inventor of the 
improvement in wagon-gearing for which he 
obtained the patent and because it was in 
actual use at the time he claimed to have 
invented it Upon consideration of the evi- 
dence it is not foimd that he was not the 
original inventor, nor that it was in actual 
use at that" time. It is therefore considered 
that the patent of the oratrix is valid, and 
that the defendants have infringed it 
Wherefore it is ordered that a decree be en- 
tered for the oratrix to restrain the defend- 
ants from further infringement and for an 
account of the profits received by the de- 
fendants, and of the damages sustained by 
the oratrix by reason of the infringement, 
and appointing the Hon. Charles Mason 
special master, to take the account and, on 
the coming in of his report, for the payment 
of the sum reported by the defendants to 
the oratrix, with costs. 

Decretal Order.— Aug. 23, 1877. 
This cause having heretofore been sub- 
mitted on bill, answer, replication, proofs, 
and briefs, by counsel for the respective 
parties, on the pleadings and proofs, and 
the court having considered the same, and 
being of the opinion that Edgar Huson was 
the first and original inventor of Huson's 
improved platform-wagon gear, as described 
and claimed in the patent set forth in the 
complainant's bill of complaint^ adjudges 
and decrees that the defendants have m- 
fringed the said patent in making' and 
vending the said improved platform-wagon 
gear, as charged in the bill of complaint, 
and that the said complainant is entitled 
to have a perpetual injunction to restrain 
said defendants, their agents, servants, and 
all claiming or holding under or through 
them, from making, vending, or using, or in 
any manner disposing of, wagons embra- 
cing the invention or improvements described 
in said letters patent— namely, "Huson's Im- 
proved Platform-Wagon Gearing." And it 
is further adjudged and decreed that the 
cause be referred to the Hon, Charles Ma- 
son, Esq., the derk of this couri^ as special 
master to ascertain and report the number 
of wagons made, also the number sold by 
the defendants embracing within their con- 
struction the platform in the patent describ- 
ed, since the 2Sth day of September, A. D. 
1875, and the damages complainant has sus- 
tained, or use and profits the defendants 
have derived, by reason of such infringe- 
ment since the time last aforesaid, and, up- 
on the coming in and confirmation of the 
said report, that said complainant have a 
decree and execution for the amount found 
due to her, the said complainant, and also 
for the costs in this suit to be taxed. 



HALSEY (Case No. 5,967) 
Case MTo. 5,966. 

HALSEY V. HURD et al. 

[6 McLean, 14.] i 

Circuit Court, D. Michigan. June Term, 1853. 

■VVrixs—Dbfeotive Service— Effect of Plea in 
Abatemest. 
A plea in abatement is not a waiver of process. 
Tlie plea may be abandoned, and a motion to 
quash the writ for a defective service, may be 
substituted. Where there has been no personal 
service, the requisites of the statute which are 
in place of it, must be strictly complied with. 
[Cited in Van Antwerp v. Hulburd, Case No. 
16,826; Eubel v. Beaver Falls Cutlery Co., 
22 Fed. 284; U. S. v. American BeU Tel. 
Co., 29 Fed. 28.] 

At law- 
Howard & Wendall, for plaintiff. 
Mr. Frazer, for defendant. 

OPINION OF THE COURT. A motion is 
made to set aside the process in this case, on 
the ground that it has not been properly 
served. The endorsement on the writ is 
"Copy left at defendant's place of business." 
The law reqilires, personal service or a copy 
left "at defendant's usual place of abode." 
A plea to this effect being filed, it is aban- 
doned, and the motion is substituted. 

It is objected, that defendant by filing the 
plea appeared in the case, and that he cannot, 
under such circumstances, abandon the plea. 
But the court held, that a plea in abatement 
by the party is not an appearance which con- 
stitutes a waiver of process, and also that the 
service was defective. Where a personal 
service of process is not made, the requisites 
of the statutes substituted for it, must be 
strictly complied with. The copy should 
have been left at the residence of the defend- 
ant, and not at his place of business. 



Case No. 5,967. 

HALSEY et al. v. BrtJRD et aL 

[6 McLean, 102.] i 

Circuit Court, D. Michigan. June Term, 1854. 

Written Contract — Parol Evidesob to Sup- 
ply Dbficienoies— Delay of Common Cah- 
RiEB — Measure of Damages. 

1 Where a contract was made for the pur- 
chase of a quantity of wheat at Detroit, to be 
delivered in the spring, on the opening of navi- 
gation, parol proof is admissible to show at 
what tune payment was to be made. 

2 This does not vary the written agreement 
nor contradict it, as by theagreement no time 
of payment was specified. Where it was agreed 
that the money should be transmitted through 
the express, the delays to which that conveyance 
was subjected, by the badness of the roads, is 
within the agreement. 

3. On a failure to deliver an article, at the 
time specified, the purchaser may claim, as dam- 
ages, the difference between the contract price 
of the article purchased, at the time the deliv- 
ery was to be made, and the current price of the 
article at the time and place of the delivery. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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[This was an action by the firm of R. & 
H. Halsey to recover from J. L. Hurd & Co. 
damages for failure to deliver wheat] 

Howard & Mandell, for plaintiffs. 

Mr. Frazer, for defendants. 

OPINION OF THE COURT. The partner- 
ship of the plaintiffs, and also that of the 
defendants, is admitted. The action is 
brought on a contract to deliver wheat. It 
is dated the 30th of January, 1852, at Detroit 
and is as follows: 

"Mr. R. & H. Halsey, Bo't of J. L. Hurd 
& Co., the following lots of pure whit© Mich- 
igan wheat, first quality, sound and mer- 
chantable, to be delivered free on board ves- 
sel on opening of navigation. 
Five thousand bushels at 72 cents.. $3,600 00 
Five thousand bushels at 73 cents. . 6,blo UD 

?7,275 CO 
"Received on account of the above $100, 
signed, J. L. Hurd & Co." 

Samuel Lewis, a witness, was present at' 
an interview between the plaintiffs and Stew- 
art, one of the defendants. The bill for the 
10,000 bushels of wheat was in the hand 
writing of Stewart Halsey told Stewai-t 
that he had come prepared to pay for the 
wheat; Stewart said that he should not, and 
did not intend to deliver it; Halsey said he 
had the money in the hands of Lewis & 
Graves, of Detroit; Stewart said he had not 
the wheat Navigation was then open. Be- 
fore the navigation was open, Halsey said to 
Stewart that the money was in the bands of 
the above firm. It was received by them the 
13th of February, and they retained it until 
the middle of July. 

The defendants' counsel asked the witness 
what time the money was to be paid. This 
was objected to, as changing the legal effect 
of the contract. That by the legal effect of 
the contract the wheat was to be paid for 
when it was delivered; and that parol evi- 
dence is inadmissible to change the terms of 
the contract, or in any respect to vary the 
legal effect of it But the court said that 
the evidence offered did not alter, in any re- 
spect, the written terms of the contract; that 
the time of payment was not specified, and 
in such case the construction would be, that 
the payment was to be made when the arti- 
cle was delivered. But this was an infer- 
ence of law, which the agreement of the par- 
ties might vary, by fixing a different time 
for payment That on such contracts it was 
customary to advance the money, in order 
that the seller might purchase the article on 
better terms. And this not being a part of 
the written contract, may be approved by 
parol. It does not, in the sense of the books, 
contradict or vary the written agreement If 
the time of payment be stated in the written 
agreement, and the vendor give further time 
for payment, and it be made within the ex- 
tended time, it constitutes a good defense. 
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In Susquehanna Bridge Oo. v. Evans [Case 
Ko. 13,635], the judge says, "the reasons 
Tvhich forbid the admission of parol evidence 
to alter or explain written agreements and 
other instruments, do not apply to those con- 
tracts implied by operation of law, such as 
that which the law implies with respect to 
the endorser of a note of hand." In Hill v. 
Ely, 5 Serg. & R. 362, it is held, parol evi- 
^epce is admissible in a suit by the endorsee 
against the endorser- of a note endorsed in 
blank, to show that at the time of the en- 
•dorsement the endorsee received it under an 
^.greement; that he should not have recourse 
upon it against the endorser. In. Battles v. 
Fobes, 21 Pick. 239, parol evidence was held 
admissible to prove the time at which a spe- 
-cialty was actually executed, contrary to the 
date. In Bradley v. Washington Steam 
Packet, 13 Pet [38 U. S.] 99, the court held, 
"that in giving effect to a written contract 
by applying it to its proper subject matter, 
extrinsic evidence may be admitted to prove 
the circumstances under which it was made; 
whenever without the aid of such evidence, 
such application could not be made in the 
particular case." In Davenport v. Mason, 15 
Mass. 85, it is said, "parol evidence may be 
admitted to establish an independent fact, or 
to prove a collateral agreement incidentally 
connected with the stipulations of a deed or 
other contract." In United States v. Leffler, 
11 Pet [36 tJ. S.3 86; it was held that a 
surety, in a joint and several bond may show 
that he signed it on condition that others, be- 
sides those whose names are to it, would ex- 
ecute it, and that their signatures were not 
procured. 

Lewis, a witness, said, at the time the con-, 
ti'act was made', it was agreed that the 
money should be paid as soon as it could be 
forwarded by express, and the defendant 
said that a few days would make no differ- 
ence. Mr. Fargo, agent of the express at 
the above time, states,^ that the travel of the 
express was then by land, and it was from 
seven to nine days, and sometimes longer, in 
travelling from Buffalo by Cleveland to De- 
troit The money was received by Lewis on 
the 13th of February. Some four or five 
<lays before the money was received, Stewart 
called on Lewis for the money, who informed 
him it was expected daily; and on calling 
again two or three days afterwards, saying 
he had some notes to pay in bank, witness 
offered to loan the money to him, which he 
declined. After this the witness met Stew- 
art in the street, and proposed to advance 
him the money on railroad certificates, that 
the wheat was in the warehouse; but Stew- 
art refused, saying, he had bought wheat in 
the interior; but as Halsey had failed to 
advance the money, he would not comply 
with the contract From the time the con- 
tract was made, to the receipt of the money 
by Lewis, thirteen or fourteen days elapsed, 
which exceeded by four or five days the time 
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within which the money was expected to be 
transmitted from Ithaca. The navigation of 
the lake opened from the 10th to the 15th of 
May. Several witnesses proved the price of 
wheat, at Detroit, at the time the navigation 
opened. There was some discrepancy in the 
statement of one or two witnesses called by 
the defendant and the witnesses of the plain- 
tiff. 

THE COURT instructed the jury that from 
the parol evidence, the defendants agreed to 
the mode of payment stipulated, through the 
express, the defendants observing a few days 
would make no difference. After the con- 
tract, Halsey was to return to Ithaca, in New 
York, his place of residence, and from which 
the money was to be transmitted to Mr.. 
Lewis, his agent at Detroit. It was supposed 
that this could be accomplished in some sev- 
en or eight days. But it was thirteen or 
fourteen days before the money was actually 
received. In the month of February it was 
shown, that the road the express travelled, 
in many places was almost impassable, and 
that it was liable to be delayed by high wa. 
ters and various casualties. If it appear, 
gentlemen, from the evidence, that there was 
no delay on the part of Halsey, but that he 
forwarded the money by the express, as he 
agreed to do; and the delay was principally, 
if not entirely, owing to the badness of the 
road travelled by the express, he is not 
chargeable with any laches, which would dis- 
charge the defendants from the obligations 
of their contract In consenting to receive 
the money through the express, it is reason- 
able to say that they incurred the chance of 
a short delay, which amounted to no more 
than a few days, and which they said would 
make no difference. That the defendants 
were desirous of avoiding their contract is 
manifest, from the fact that at the time navi- 
gation opened, wheat was somewhat higher 
than the prices stipulated in the contract 
The money was ready for the defendants, 
three months before the navigation opened, 
which would seem to be a reasonable time 
within which to make their purchases. If 
you are satisfied, gentlemen, that the plain "^ 
tiffs have substantially complied with their 
agreement they are entitled to recover the 
damages they have sustained, by reason of 
the failure of the defendants. These dam- 
ages arise from the fact, that at the opening 
of navigation, when the wheat was to be de- 
livered, it bore a higher price, at Detroit, 
than the price stipulated to be paid in the 
contract This difference, together with the 
hundred dollars advanced by the plaintiff, at 
the time of the contract with the interest 
thereon, will form your verdict, if you find 
for the plaintiff. 

The jmy found for the plaintiff §520. 
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Case No. 15,287. 



HALSTED (Case No. 5,968) 
Case Wo. 5,868. 

HALSTED V. LYON. 

[2 McLean. 226.] i 

Circuit Court, D. Michigan. Oct. Term, -1840. 

Negotiable Ikstkuments — Payable to Bearer 

—Holder mat Soe in His Own 

Name— Pleading. 

1. On a note, payable to James A. Hicks or 
bearer, suit may be brought in the name o± tue 
bearer. 

2. The transfer of such a note is not within 
the 11th section of the act of 1789 [1 Stat. (S], 
which prohibits the assignee from suing, i? the 
courts of the United States, unless the assignor 
could have sued in said courts. 

3. Possession of a note, payable to bearer is, 
prima facie, evidence of right. And further 
proof is not required, unless under suspicious 
circumstances. Such circumstances must be 
shown by defendant. 

4 The holder of a note, payable to bearer, 
may sue in his own name, with the consent ot 
others, who may be interested m the note. 

5. A plea is bad which states facts that 
amount only to the general issue. 

6 It is bad, if it set up two distinct matters 
of defence, either of which is sufficient to defeat 
the plaintiffs action. 

7 So, a plea is bad which sets up matters in 
defence and neither denies nor admits, and 
avoids the plaintiff's allegation. It should give 
color to the plaintifFs right. 

[This was an action at law by "William M. 
Halsted against Edward Lyon.] 
Barstow & Loekwood, for plaintifC. 
Homeyn & Atlee, for defendant 

OPI^^^:ON of the court. This action 
is brought on a promissory note, in •which the 
defendant promised to pay James A. Hicks, 
or bearer, eleven hundred and sixteen dollars 
and sis: cents, for value received, with interest, 
one year after the 23d May, 1839. And the 
declaration avers, that the said James A. 
Hicks then and there delivered, and transfer- 
red the said note to the plaintiff, for yalue 
received, who became, and is still, the law- 
ful bearer thereof. The defendant pleaded— 
First, the general issue; second, that Hicks, 
cthe payee, -when the note was given, and still 
is, a citizen of MicTtiigan, and that the note 
was by Mm assigned to William M. Halsted, 
Richard T. Haines, IMatthias C. Halsted, Rich- 
ard J. Thorn and James M. Halsted, who still 
are the owners and holders thereof, which he 
is ready to verify, &c.; thii-d, that Hicks was, 
and is, a resident of the state of Michigan, 
and that the defendant is a citizen of Michi- 
gan; that Hicks assigned the mortgage to 
William M. Halsted and the others, as above 
stated, and delivered it, together with the 
note, to the assignees, &c. To the second 
and third pleas the plaintiff demm-s, and as- 
signs, as cause of demm'rer to the second 
plea, that it does not confess and avoid, or 
traverse and deny, any material fact in the 
declaration, which it was necessary to al- 



1 [Reported by Hon. John McLean, Circuit 
TustieeJ 
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ledge. And tiiat the thk-d plea does not put 
in issue any material fact alledged, or neces- 
sary to be alledged, in 'the declaration; that 
it is equivalent to the general issue, and is; 
argumentative and evasive. The defendant 
joined in demurrer. 

The bearer of a bill or note origtaally pay- 
able to bearer, has, in general, only to pro- 
duce the instrument; though, under suspi- 
cious circumstances, the bearer of a note,trans- 
ferrable by delivery, may be required to 
prove that he, or some person under whom 
he makes his title, took it bona fide, and gave 
a valuable consideration for it. Doug. G32; 
Grant v. Vaushan, 3 Burrows, 1516; Chit 
BiUs (Ed. 1S39) 626. In the case of Bank of 
Kentucky v. Winter, 2 Pet. [27 U. S.] 327, the- 
court say, they have uniformly held that a 
note payable to bearer, is payable to any body, 
and not affected by the disabilities of the 
nominal payee. And, in the case of BuUard 
V. Bell [Case No. 2,121], it was held, that the 
circuit court had jurisdiction of an action 
brought on a bank note, payable to W. Pitt, 
or bearer, by the holder, a citizen of one state- 
against the citizen of another, without show- 
ing that W. Pitt is a fictitious person, or a 
citizen of a state different from the defendant 
—the prohibition contained in the 11th sec- 
tion of the act of September 24:th, 1789, not 
applying to such a case. The rule is, that 
the bearer of a note or bill payable to bearer, 
need not prove a consideration, imless he 
possess it under suspicious circumstances. If 
a question of mala fide arises, that is a fact 
to be raised by the defendant, and submitted 
to the jury. Mauran v. Lamb, 7 Cow. 174; 
ConroyT. Warren, 3 Johns. Cas. 259; Payne 
v. Eden, 3 Caines, 213. There is nothing in 
the law which forbids the holder of a negoti- 
able note, after it has been indorsed, from su- 
ing it in the name of another, with his con- 
sent, provided it is unattended with any cir- 
cumstances of fraud and oppression. Nor is- 
it unlawful for another person to institute 
such suit in his own name, with the privilege 
and consent of the party beneficially inter- 
ested. 2 Am. Com. Law, 324. 

We will now apply these principles to the 
pohits raised, in this case, by the pleadings. 
The objection to the second plea, is, that it 
does not confess and avoid, or traverse and 
deny, any material fact in the declaration, 
which it was necessary to alledge. In this 
plea, it is averred that Hicks, the payee of 
the note, at the time it was given, also, when 
it was assigned to William M. Halsted and 
others, was, and still is, a citizen of Michigan, 
and that the assignees are the holders thereof 
In what way the note was assigned, whether 
by indorsement or delivery, the plea does not 
state; nor is this material. The action is- 
brought by the plaintiff, as bearer. There is 
no allegation in the plea which creates a sus- 
picion that the plaintiff is not a bona fide 
holder. For, if the fact be admitted that the 
other assignees have an interest in the note, 
the action, by their consent, may be sustain- 
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€d in the name of the plaintofC. He has pos- 
session of the note, and his right to main- 
tain the action will be presimaed, as bearer, 
■or, with the consent of the other parties in 
Interest, until the contrary appear. In an 
action brought on a note payable to bearer, 
the declaration need not alledge of whom he 
•obtained it, but that he came into the posses- 
•sion of it bona fide. He is not obliged to 
prove the consideration paid, except under 
suspicious circumstances; and these are- to be 
shown by the defendant The note, under 
■consideration, was payable to Hicks or bear- 
er. Now, if the note had been indorsed by 
the payee to the plaintiff, and he had brought 
Tiis action on the assignment, he would have 
been bound to prove it. Waynam v. Bend, 1 
Camp. 175; Eex v. Stevens, 5 East, 244; Chit 
Bills (Ed. 1839) 626. Though the note had 
Ijeen assigned by indorsement, the action 
might have been brought, as bearer, without 
alledging the assignment. The di-awer promis- 
ees to the bearer, as well as to the payee, and 
no indorsement by the latter can affect the 
■obligation incurred by the drawer. There 
is a privity between him and the bona fide 
liolder. Tlie promise is to him, and, on a 
general count for money had and received, 
the note is evidence in an action against the 
•drawer by the bearer. 

In the case of Sere v. Pital, 6 Cranch [10 
IT. S.] 332, the court held, that a general as- 
•signee of an insolvent can not sue in the fed- 
■eral com'ts, if his assignor could not have 
•sued in those courts. That was a case where 
■4in alien, who was the assignee of an insolvent 
•citizen of New Orleans, brought suit in the 
-disti-ict court of the United .States, against 
a. citizen of the same place. The court in 
that case, did not seem to think it was clear 
■of doubt; but it was altogether different from 
the case under consideration. The assignee 
•of the insolvent represented the right of his 
assignor. He could set up no other right It 
was through the assignment only, that he 
■could maintam his action. He acted in a 
fiduciary capacity. But the plaintiff, in this 
■case, brings the action in iis own name, and 
in his own right He relies upon the promise 
made to him as bearer of the note, and not 
■on the promise made to Hicks. The plaintiff, 
then, asserts no right under an indorsement, 
Iiut a right in himself; a right made complete 
l)y a mere delivery of the note, in the com-se 
•of business, the same as a bank note which 
passes by delivery. In principle, there is 
no difference as to the right of the bearer, 
iDetween a bank note and any other promis- 
sory note, or bill payable to bearer. 

Prom these considerations it appears ttiat 
the facts, stated in the second plea, do not 
go to destroy the plaintiff's action. The de- 
livery of the note by Hicks, or its transfer, is 
not within the act which restricts the right 
•of the assignee, as to. bringing suit in the 
com-ts of the United States, to the right of 
the assignor. Hicks, being a citizen of Mlehi- 
=gan, could not have brought this suit against 
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the defendant, on account of his being a citi- 
zen of the same state; but this does not af- 
fect the plaintiff, who is a citizen of New 
'York, and who sues as bearer. Nor is there 
any thing in the plea which controverts the" 
right of the plaintiff to maintain this suit 
in his own name, if the other persons named 
have an interest in it. 

The third plea differs from the second, only, 
in alledging that a mortgage was given to 
secure the payment of the note, which was 
assigned, by Hicks, to William M. Halsted, 
and the other persons named, and that the 
note, with the mortgage, was delivered to 
them. The objection to this plea, is, that it 
does not put in i^ue any material fact al- 
ledged, or necessary to ^e alledged, in 
the declaration; and that it is equivalent 
to the general issue, and is argumentative 
and evasive. This plea does not alledge 
an assignment of the note,, but that it 
was delivered to the persons named, with 
the mortgage, which was assigned. Now, 
these facts are less strong against the right 
of the plaintiff to maintain this suit, than 
those set forth in the second plea. That plea 
contains an averment, that the note was as- 
signed by Hicks; the thh-d plea, that it was 
delivered. Now, according to the third plea, 
it passed to the above persons by delivery; 
but this does not show that the plaintiff is 
not now the bona fide bearer of the note. 
There are, in fact, no allegations in the third 
plea which are not ah-eady answered in the 
considerations applicable to the second. 
There is another objection to these pleas, 
which would be fatal, even if the matters 
alledged, properly pleaded, would have abated 
the plaintiff's suit 

In each of the pleas two distinct grounds 
are set up against the plaintiff's right to 
maintain his suit: One, that the assignor, 
being a citizen of Michigan, where the suit 
•was brought could, under the act of congress, 
assign no interest to the plaintiff which would 
give him a right to sue in the circuit com-t; 
and, the other, that the plaintiff is not the 
holder of the note. Now, if the assignment 
were within the act this - objection would 
be fatal to the plaintiff's suit; and so would 
the other objection be fatal, if it were shown 
that the plaintiff was not the bona fide holder 
of the note. Neither of these pleas deny the 
allegations of the declaration, nor do they 
admit and avoid them. The facts are plead- 
ed in abatement, or, according to the form 
of the pleas, in bar of the plaintiff's action, 
without giving color to his right And this 
is a fatal defect ' It is plain, that a plea 
which shows new matter in avoidance or dis- 
diarge of the plamtiffi's allegations, is double 
and argumentative, if it do not admit the 
apparent ti-uth of these aUegations as matter 
of fact. There can be no occasion to adduce 
grounds for defeathig the operation of disput- 
ed facts. The plea in avoidance must, there- 
fore, give color to the plaintiff. Chit PI. 
(Ed. 1827) 556. 
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Wliere the defence consists of matter of 
fact merely, amounting to a denial of such 
allegations in the declaration as the plaintiff 
would, on the general issue, he botmd to prove 
in support of his case, a special plea is had, 
as unnecessary, and amounting to the general 
issue— Fhrst, on the ground of its prolixity; 
and, secondly, if viewed as a plea in confes- 
sion and avoidance, it does not give color, or 
a plausible ground of action, to the plaintiff. 
1 Chit. PI. (E3d. 1827) 556. The defendant 
can not, in answer to a shigle claim, rely on 
several distinct answers; nor can he do so 
in one plea. Thus, in a plea of outlawry, 
the defendant can not state several outlaw- 
ries, because one would be sufficient to de- 
feat the action.^ Garth. ^; 1 Chit PL (Ed. 
1827) 260. It is insisted, that the demurrers 
to these pleas are not special. They might 
have been drawn with more formality, but 
they are sufficiently so to bring up the points 
above discussed. The principal defect al- 
ledged, is, that they do not state, with the 
requisite precision, the grounds of the de- 
murrer. But facts are stated, from which 
the law infers legal consequences, and this is 
sufficient Whether these pleas, therefore, 
be considered as stating facts which amount 
only to the general issue, as setting up two 
distinct grounds of defence, or, as pleas in 
confession and avoidance, they are defective. 
The demurrers to these pleas are sustained. 



Case Wo. 5,969. 

HAL.STED V. ]MILLER. 

[Cited in Miller v. Jones, Case No. 9,575. No- 
where reported; opinion not now accessible.] 
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HALSTBD (ailLLER v.). See Case No. 9,- 

572. 

BLAlLSTED (STOVER v.). See Case No. 13,- 
509. 
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HALVERSON v. NISEN et al. 

[3 Sawy. 562.] i 

District Court, D. California. March 16, 1876. 

Injuries by Negligbnoe op a Fellow Servant. 

1. The owner of a vessel is not responsible for 
iniuries to a seaman, caused by the negligence 
of the mate, where no personal negligence on 
the part of the owner appears. 
[Cited in Couillard v. The Victoria, 4 Fed. 
160; Peterson v. The Chandos, Id. 649; The 
Edith Godden, 23 Fed. 46; The Egyptian 
aionarch, 36 Fed. 776; McFarland v. The 
X 0. Tu thill, 37 Fed. 716; The A. Heaton, 
43 Fed. 597; The Frank and Willie, 45 
Fed. 495.] 
[Cited in Benson v. Goodwin, 147 Mass. 239, 
17 N. E. 518.] 

[In admiralty. Suit by Stiner Halverson 
against E, P. Nisen and others.] 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



J. McHenry, J. P- Dameron, and A. H. 
Townshend, for libellant 
Milton Andros, for respondents. 

HOFFMAN, District Judge. This action is 
brought to recover compensation for injuries 
sustained by the libellant, a seaman on the 
schooner Twilight, by reason of the giving 
way of a rope to which a triangle on which 
the libellant was working, was attached. 
The libellant fell to the deck and sustained 
grave injuries. The respondents are the own- 
ers of the schooner. The rope which gave 
way was the jib down-haul, and the acci- 
dent was caused by the chafed condition of 
the seizing, by which the down-haul block 
should have been secured. The triangle was 
rigged by the mate, and it is to his negligence 
or unskillfulncss that the accident is to be 
attributed. No evidence whatever has been 
offered to show actual negligence on the 
part of the respondents. It is not pretend- 
ed that they failed to exercise due care in 
the selection of the mate, or that there was 
any carelessness or neglect in the original 
outfit and appointments of the vessel. It is- 
contended that in the owner's contract with 
the seaman there is an implied warranty 
that the vessel shall be, and continue during 
the voyage, seaworthy in every respect, and 
that the owner is responsible for any dam- 
age that may happen to the seamen through 
any defect in the tackle, apparel, or furni- 
ture of the ship. I do not consider it neces- 
sary to examine at much length the sound- 
ness of this proposition, for the cu-cumstan- 
ces of this case do not admit of its applica- 
tion if its soundness were conceded. In a 
certain sense it is as much a part of the 
implied engagement of the owner with the 
mariner that the ship shall, at the commence- 
ment of the voyage, be furnished with all 
the customary requisites for navigation, or,, 
as the term is, shall be seaworthy; as that 
the master shall supply the mariners with 
good and sufficient provisiohs. Dixon v. The 
Cyrus [Case No. 3,930]; Curt Merch. Seam. 20. 
If, by the owner's negligence, the rigging 
or apparel are defective, and the seaman 
sustains an injury hi consequence, the owner 
would be liable. His liability in this respect 
does not differ from that of any other mas- 
ter to a servant in his employment It is 
the master's duty in aU eases to use ordinary 
care and diligence to provide sound and safe- 
materials for his servants. But he does not 
warrant them to be so nor insure the servant 
against the consequences of their defects. 
The foundation of his liability is his personal 
negligence. If the master knows, or would 
have known if he had used ordinary care, 
that the buildings or materials which he 
provides for the use of his servants are un- 
safe, he is certainly answerable for injuries- 
caused thereby to his servants. See Shear. 
& R. Neg. § 92, and cases cited. 

So, also, it is the duty of the master, so- 
far as he can by the use of ordinary care^ 
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to ayoid e35)0Sing his servants to extraordi- 
nary risks Tvliich they coiild not reasonably 
anticipate, though he is not hound to guar- 
antee them against such risks. Id. § 93, and 
cases cited. In Couch v. Steel, 3 El. & Bl. 
402, these general doctrines were applied to 
the case of a seaman suing for injuries caused 
by the unseaTvorthiness of the vessel. The 
court held the declaration insufficient be- 
cause it failed to allege that the owner knew 
of the unseaworthiness, or to impute any 
personal blame to him. It may perhaps, be 
doubted whether the allegation that "the 
owner so negligently, improperly and insuf- 
ficiently equipped and fitted said ship, that 
she was unseaworthy and unfit for the voy- 
age," was not a sufficient averment of actual 
negligence or want of due care on his part 

In the ease at bar there is, as before re- 
marked, no evidence of any negligence what- 
ever on the part of the owner. The vessel 
was not unseaworthy even at the moment 
of the accident By natural wear and tear 
the fastenings of a block had become chafed 
and gave away. They should undoubtedly 
have been examined before using them un- 
der circumstances where their insufficiency 
might produce serious or fatal injuries. But 
the negligence was that of the mate who 
rigged the purchase— it was in no respect 
that of the owner. The case, therefore, turns 
upon the question whether the owner, as 
the common employer of both, is liable to 
one servant for the negligence of his fellow- 
servant 

In Wright v. New York Cent B. Co., 25 
K Y. 564, Allen, J., delivering the opinion of 
the court observes: "Certain principles touch- 
ing the liability of the master to the servant 
for injuries sustained by the latter in the 
course of his employment have, by decisions 
in this state and several of the sister states, 
as well as in England, become so well set- 
tled that they need only to be stated. They 
cannot be disturbed, neither can their au- 
thority be disregarded. 1. A master is not 
responsible to those in his employ for in- 
juries resulting from the negligence, care- 
lessness or misconduct of a fellow-servant 
engaged in the same general business. 2. 
The rule exempting the master is the same 
although the grades of the servants or em- 
ployes are different; and the person injured 
is inferior in rank and subject to the direc- 
tions and general control of him by whose 
act the injury is caused." For these propo- 
sitions the learned judge cites a long list of 
authorities. 

The learned authors of the work on Negli- 
gence already cited state the law as follows: 
"A master is not liable to his servant for the 
negligence of a fellow-servant while en- 
gaged in the same common employment, un- 
less he has been negligent in his selection 
of the servant in fault or in retaining him 
after notice of his incompetency. The mas- 
ter does not warrant the competency of any 
of his servants to the others. Whether right- 



ly or wrongly decided as a matter of prin- 
ciple, it is at least certain that this is the 
settled law of England, Ireland and America. 
A fellow-servant within the meaning of 
this rule, is generally held to be one serving 
the same master and under his control, wheth- 
er equal, superior or inferior to the injm-ed 
person in his grade or standing. * * * 
The fact that the injured servant was under 
the control of the servant by whose negli- 
gence the injury was caused makes no dif- 
ference." Shear, & R. Neg. § 86. 

The learned authors sustain these posi- 
tions by copious citations of authority. It 
may be added that in a case nearly identical 
with the case at bar the question was de- 
cided by the circuit court for this district in 
accordance with the rules above stated, 
though not without the' same misgivings as 
to its soundness in principle, at which the 
authors of the treatise- on Negligence hint 
in the passage first above cited. Under the 
law as settled by the authorities I am com- 
pelled to decide that the libellant has no 
cause of action against these respondents. 



Case -No, 5,971. 

In re HAMBERGER et al. 

[8 Ben. 98.] i 

District Court S. D, New York. May, 1875. 

Register's FwEs-^GEJiERAt Order No. 30. 

Under general order No. 30 a register is en- 
titled to charge §5 a day for each day's service 
while actually employed under a special order of 
the court in all ordinary cases; but the court 
has power to Sx the compensation at a smaller 
rate, if the circumstances of a particular case 
should warrant it. 

[See note at end of case,] 

[In bankruptcy. In the matter of Max- 
Hamberger and Berthold Frankel.] 

In this case the register certified that he 
had rendered a bill to the assignee for four 
days' service under a special order of the 
court, at §5 a day; and that the assignee 
claimed that, under general order No. 30, 
he could not pay the register anything until 
the rate had been fixed by the court either 
by general rule or by order in the particular 
case. The register held tliat he was entitled 
to five dollars "for each day's service while 
actually employed under a special order of 
the court," in all ordinary cases, reserving 
to the coprt the power to fix the rate of com- 
pensation at a less figure, where the cir- 
cumstances in a particular case should war- 
rant it 



BIvATOHPORD, District 'Judge, 
cur with the register in his views. 



I con- 



jTTOTB, In Case No. 5,974, Blatchford, Dis- 
trict Judge, held that under general order No. 
30, counsel fees for services rendered the bank- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq,, and here reprint- 
ed by permission.] 
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rupt, prior to tte appointment of the assignee, 
were not a proper charge" against the estate. 
The same judge also held (Case No. 5,975) that 
the assigned estate was liable for reasonable 
rent for premises occupied by the assignee.] 
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HAMBLETON v. HOME INS. CO. 

[6 Biss. 91.] 1 

Circuit Court, N. D. Illinois. May, 1874. 

Kesewal of Insueaxoe Policy — Authority of 

Solicitor — W^aiter, How Shown — WaiV' 

ER, What Constitutes. 

^. The insurance solicitor has no authority 

simply from the nature of his business, to bind 

the company to a waiver of payment of the 

premium. 

2. Where by the terms of the policy a renewal 
is not binding unless the renewal premium be 
paid, the assured, claiming a waiver, must show 
either an express agreement to that effect or one 
arising by necessary implication from the facts 
and circumstances. 

3. "Where the partner of the agent of the as- 
sured tells the solicitor that if he will carry the 
risk and send him the bill, he will pay it, and 
the solicitor answers, "All right," and after- 
wards presents the bill at the agent's office, of 
which he has notice, but makes no effort to pay 
it, the whole transaction being neither reported 
to the regular agents of the company nor en- 
tered upon their books, there is no consummated 
contract of renewal, and no waiver of the pay- 
ment of the premium. 

[Cited in Connecticut Eire Ins. Co. v. Hamil- 
ton, S C. C. A. 121, 59 Fed. 265.] 

This was a bill in equity [by Chalkley J. 
Hambleton against the Home Insurance 
Company of New Yorli] to enforce an alleged 
verbal contract of renewal of a policy of in- 
surance issued by the company on the second 
day of October, 1869, to indemnify the plain- 
tiff for loss on buildings owned by complain- 
ant in Chicago, and destroyed by fire on the 
9th of October, 1871. The original policy pro- 
vided that neither It nor any renewal thereof 
should take effect until the premium was 
paid by the assured. The original policy 
was given for one year, and was renewed 
from time to time, up to October 2nd, 1S71. 

W. T. Burgess, for complainant 

Paddock & Ide, for defendant 

1. The testimony of the complainant's wit- 
nesses as to a contract to renew, is lacking 
in the certainty and cleartiess required by 
courts of equity in cases for specific;, perform- 
ance, and, besides, is contradicted by Par- 
sons, the solicitor of defendant and Parsons 
is sustained by the circumstances, and by in- 
ferences resulting from the routine of the 
Chicago oflace. Neville v. Insurance Co., 19 
Ohio, 452; Trustees of First Baptist Church 
V. Brooklyn P. Ins. Co., 28 N. Y. 161. 

2. Pai-sons had no authority to bind the 
company, either by contract or waiver of 
conditions of the policy. Nor did the com- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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pany hold him out in their course of dealing 
as having such authority. Eenewal is, in ef- 
fect, a new contract Winnesheik Ins. Co. v. 
Holzgrafe, 53 111. 524; Hartford Fire Ins. Co. 
V. Walsh, 54 111. 167. 

3. No policy is delivered; the contract is 
incomplete. No credit was given, and no 
waiver of the condition requiring prepay- 
ment of premium. The policy made this a 
condition of renewal. Flint v. Ohio Ins. Co., 
8 Ohio, 501. 

DRUMMOND, Circuit Judge. It is claimed 
on the part of the plaintiff that this policy 
was renewed for another year from October, 
2nd, 1871. The facts seem to be that Mr. 
Dunning, of the firm of Dunning & Easton, 
was the plaintiff's agent for the property, the 
subject of the insurance. 

Mr. Parsons, the renewal solicitor of the 
defendant, in September or October, 1871, 
called at the office of Dunning & Easton, but 
did not find Jlr. Dunning in, and left without 
stating his business. The second time, he 
was asked by Easton what his business was, 
and he stated that it related to the insurance 
of the plaintiff. Mr. Easton told him that 
Dunning was absent in Michigan, and that if 
he would carry the risk and send him the 
bill, he would pay him the premium. Par- 
sons said that this was "all right" This is 
the statement made by Mr. Easton. 

The premium for the renewal was never in 
point of fact paid, for the reason, as Easton 
says, that the bill was never presented. Eas- 
ton and another witness state that Parsons 
had a memorandum book with him, in which 
he appeared to make an entry at the time 
this conversation took place. There does not 
seem to be much doubt but that these wit- 
nesses understood that Parsons had agreed 
to renew the insurance. 

.There is a conflict in the evidence as to the 
time when this conversation took place. Ac- 
cording to Mr. Easton, it was about the 2nd 
day of October, 1871. According to Mr. Par- 
sons, it was the latter part of September of 
that year. Mr. Easton states that-on the re- 
turn of Mr. Dunning, he told him what had 
taken place between himself and Mr. Pai-- 
sons, and Dunning said that he was glad of 
it and that it was his purpose to attend to it 
Mr. Easton also says that he heard that Par- 
sons afterwards had returned with a bill 
when he was not in his office. There is some 
conflict in the evidence as to the number of 
times that Parsons called at the office of Dun- 
ning & Easton. Some of the witnesses say 
it was three times, others that it was only 
twice. 

Mr. Parsons says that at the second time 
when he called, something was said about 
the policy being renewed; that there was 
nothing definite done; that he made a mem- 
orandum in the book which he had, to the ef- 
fect that he was to call and see Dunning 
when he returned; that Easton did not seem 
to have the right to order the insurance, atid 
that he would not be responsible for the pre- 
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mium if the plaintiff did not want the insur- 
ance. 

Both Mr. Parsons and sereral of the offi- 
■cei-s of the company state that the practice 
was, whenever the solicitor of the renewals 
made his returns, to place on a file, called the 
■"binding file," a note of the facts in such 
manner as to indicate that the contract was 
Tjinding on the company. It is clearly shown 
that nothing of this kind was done by Par- 
dons, and that there was no entry or mem- 
orandum of any kind made upon the books 
•or papers of the company, and there is noth- 
ing except what took place with Parsons to 
affect the company as to the renewal of this 
policy. The memorandum book Parsons had 
in his hand at the time was destroyed by the 
"fire, 

"WTien Parsons was spoken to after the de- 
struction of the property, concerning the re- 
newal of the policy, he did not seem to be 
perfectiy certain upon the subject, though 
the impression on his mind was that the pol- 
icy was not renewed. He made an effort to 
recollect all the policies that were renewed, 
as he says, but could not remember that this 
■particular one was renewed. After the prop- 
erty was destroyed the plaintiff tendered the 
amount of the premium to the officers of the 
-company, by whom it was refused. 

There are two questions arising upon this 
-state of facts. One is whether there is any 
satisfactory evidence to show that Parsons 
was authorized to waive the payment of the 
premium, and to bind the company by giv- 
ing credit on the same. 

Parsons seems to have been simply a sort 
-of clerk or agent, employed to solicit policies 
and renewals, and without any authority to 
"bind the company, except . such as might 
.arise from the nature of his employment. If 
-even the question were to rest on the right 
-of Parsons to bind the company by waiver 
■of the premium, there -is great reason for 
•saying that there was no sufficient evidence 
■shown to authorize him to bind the company. 

But, secondly, I am of the opinion that, 
-conceding his authority, ther^ was no agree- 
ment by the company by which there could 
"be said to be a waiver of the payment of the 
premium for the renewal due on the second 
•of October, 1871. 

If by the terms of a policy it is distinctly 
-stated that it shall not be renewed except on 
the payment of the premium, it should then 
clearly appear before that condition can be 
-said to be waived, that there was either an 
-express agreement to that effect, or one aris- 
ing by necessary implication from the facts 
■and circumstances of the case. 

It is a very common practice for insurance 
•comijanies to waive the payment of the pre- 
mium where its payment is a condition pre- 
-cedent to the existence of a policy, and to the 
continuance of it by renewal; and where it 
really appears that this has been done, ei- 
ther by facts expressly shown, or by neces- 
-sary implication, the courts will enforce the 
■obligations of the policy against the iinder- 



writer. But where this condition is annexed 
by express terms it is manifest that the only 
safe rule upon which reliance can be placed 
is to require the assured to furnish proof, 
clearly showing that the payment of the pre- 
mium at the time was waived by the under- 
standing or agreement between the parties; 
and it must appear that such was the. under- 
standing of both parties. It is not enough 
for -the assured to understand the payment of 
the preniium to be waived: the underwriter 
must also have so understood. In other 
words the minds of the parties must meet 
upon the subject matter of the waiver of the 
payment of the premium. Undoubtedly this 
may be done by circumstances. Express 
words need not be used, but the circumstan- 
ces must clearly show the understanding of 
the parties. 

Now it was in this case incumbent upon the 
plaintiff to make out this waiver. He must 
show tha)t the company agreed to waive the 
payment of the premium on the second day 
of October, 1871. It is not shown that Mr. 
Parsons or the company, or any of its au- 
•thorized agents did make "that agreement ei- 
ther in words or by necessary implication, 
and where an agreement is sought to be made 
out by such testimony as is here introduced, 
it is manifest that great stress should be 
placed upon the conduct of the parties at the 
time, because that may be decisive of the 
case. 

It is said that Parsons, in reply to what 
was stated by Easton, declared that it was 
all right. That was an equivocal expression. 
It might be that he understood that the plain- 
tiff intended to renew his Insurance. It does 
tiot necessarily imply that he understood the 
company were at that time bound to extend 
credit upon the payment of the premium 
from the second of October, and "tiie entry 
made by him in his memorandum book con- 
firms this. 

Again, it is said by Mr. Easton that he noti- 
fied Mr. Dunning of what had taken place 
between him and Mr. Parsons, and that he 
(Easton) was told that Parsons had called 
.with a bill. Admitting the full effect of 
what is stated by Mr. Easton, was it the in- 
tention that Parsons was to call absolutely 
any number of times to obtain payment of 
this bill? Or, rather, was it not incumbent on 
Dunning or on Easton, if Parsons had called 
for the premium and it was not paid him, to 
make some inquiry on "the subject, and not 
.permit the premium to be in default on the 
day when it should have been paid? Or, 
ought they to be permitted to -take the chan- 
ces upon so material a point? 

If the company is to be bound in the case, 
it must be by the loose conversations and ac- 
tions of a renewal solicitor without its knowl- 
edge, and of which it had no notice, and 
when there was nothing upon its books to 
show that a contract was made by it 

It seems to me that under the circumstan- 
ces of this case the omission of Parsons to 
give the officers of the company any notice, 
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the fact that no memorandum was placed on 
any of the books or papers of the company 
to indicate that there was a renewal, or that 
there was a credit given upon the premium, 
is confirmation strong that no one on the part 
of the company understood that an agree- 
ment had heen made to waive the payment. 
The hill will therefore he dismissed. 

NOTE. To support an action against an in- 
surance company to compel it to issue a policy 
upon an alleged contract of insurance, such con- 
tract must be clearly proved. If the matter is 
left in doubt the suit must be dismissed. Neville 
v. Merchants' & M. Mut. Ins. Co.. 19 Ohio, 452; 
2 Pars. Cont 351. The plaintiff, before he is 
entided to receive payment or to sue for the 
loss, must present the notice and statements 
required by the company's policies. Ang. Ins. 
§ 226; Columbian Ins. Co. v. Lawrence, 2 Pet. 
[27 U. S.] 53, 10 Pet. [35 U. S.] 513; HafE v. 
Marine Ins. Co., 4 Johns. 132. In a recent case 
in the Illinois supreme court, — ^Lycoming Fire 
Ins. Co. V. Rubin [79 HI. 402],— it was held that 
an insurance solicitor could not bind the com- 
pany to a waiver of the conditions of the pol- 
icy, and that he was the agent of the insured 
and not of the company. 



Case J^o. 5,973. 

In re HAMBRIGHT. 

[2 N. B. B. 498 (Quarto, 157); i 2 Am. Law T. 
Rep- Bankr. 61; 1 Chi. Leg. News, 201.] 

District Court, W. D. South Carolina. April, 
1869. 

Bankruptcy — Rights of Lien Creditors. 

Where a creditor had a valid lien on real es- 
tate of the bankrupt, and after proving the debt 
in bankruptcy, applied to have said lien satisfied 
from the proceeds of the sale of said estate by 
the assignee, held, that he was so entitled upon 
deducting therefrom the cost of proving the lien, 
and their was no prior claim on such proceeds 
to pay the fees, costs, and general expenses in 
bankruptcy. 
[Cited in Re Stevens, Case No. 13,392,] 
[Cited in Adams v. Lee, 64 N. H. 422, 13 Atl. 
787.] 

By W. J. CLAWSON, Register: 
I, the undersigned, having heen designat- 
ed hy the court as the register in bankrupt- 
cy, before whom the proceedings in the 
above matter of the bankruptcy of Abner 
Hambright are to be had, do hereby certify 
that in the due course of such proceedings, 
the following question pertinent to the same 
arose and was stated and agreed to by J,. 
Bolton Smith, Esq., attorney for A. P. Smith, 
executor of J. B. Manning, deceased, and T. 
W. Clawson, attorney for J. S. B. Thomp- 
son and T. S. Jeffreys, assignees of the es- 
tate of Abner Hambright, the above-named 
bankrupt: 

The estate of the bankrupt, as embraced 
In his schedules, consisted of one tract of 
land containing one hundred and ten acres, 
an undivided interest in two other small 
tracts, and a small personalty. The whole 

1 [Reprinted from 2 N. B. R. 498 (Quarto, 
157), by permission.] 



of the personal estate was set off to the 
bankrupt by the assignees, and the only 
property sold by them was the land referred 
to above, for which they realized the sum 
of eighty dollars and eighteen cents. A. F. 
Smith, executor of J. B. Manning, deceased, 
a creditor of the bankrupt, holds a judgment 
against the bankrupt for seventy-five dol- 
lars, obtained in 1856, which created a lien 
on the bankrupt's estate. This debt he has 
proved as a secured debt against the bank- 
rupt's estate, according to form 46, Rice's 
Manual. The property of the bankrupt was 
sold by the assignees, free from encum- 
brance, and the proceeds of sale are insuf- 
ficient to pay the fees, costs, and expenses 
of bankruptcy, and to pay off the judgment 
of A. P. Smith, executor, referred to above. 
The said A. P. Smith, executor, by his at- 
torney, J. Bolton Smith, Esq., has since the 
sale served a notice on the assignees, which 
is hereunto attached, that he claims the pro- 
ceeds of the sale of the lands as applicable 
to the aforesaid judgment, J, Bolton Smith, 
attorney for A. P. Smith, executor, insists- 
that the judgment is entitled to be paid out 
of the proceeds of sale, to the exclusion of 
the fees, costs, and expenses; whereas, it ia 
submitted by T. W. Clawson, attorney for 
assignees, that the fees, costs, and expenses 
in bankruptcy should first be paid, and that 
the balance, if any, remaining, in their 
hands, should be applied to the judgment-, 
and the said parties requested that the same- 
should be certified to your honor for your 
opinion thereon. The register agrees with 
the attorney for the assignees, that the pro- 
ceeds of the sale of the property should be 
first applied to the payment of the fees,, 
costs, and expenses in bankruptcy, and that 
the balance, if any, remaining in their 
hands, be applied to the judgment. 

Under section twenty-eight of the bank- 
rupt act [of 1867 (14 Stat. 530)], it is pro- 
vided that, "in the order of a dividend: 
* * * the following claims shall be en- 
titled to ■ priority, &c." "First. The fees,, 
costs, arid expenses of suits, and the several 
proceedings in bankruptcy." In the forty- 
seventh section, after providing a schedule 
of fees for the different ofiicers, the act sayst 
"Such fees shall have priority of payment 
over all other claims, out of the estate of the 
bankrupt, * * * and if there are not suf- 
ficient assets for the payment of the fees,, 
the person upon whose petition the warrant 
issues shall pay the same." And in the 
next paragraph the act further says: "Be- 
fore any dividend is declared, the assignees 
shall pay out of the estate to the messenger 
the following fees." From the clauses of 
the act above referred to, two propositions 
seem necessarily to follow: First. That the 
fees, costs, and expenses, have priority of 
payment over all other claims against the 
bankrupt's estate. Secondly. That the bank- 
rupt is liable to pay no fees or expenses of 
his bankruptcy beyond his deposit fee, pro- 
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vided he has an estate which comes to the 
hands of the assignee sufficient for the pay- 
ment of the same. 

In confirmation of the second proposition, 
you will find an opinion in the Bankr. Coiu:t 
Reporter (page 48), in these words: "The 
bankrupt may apply to the assignee to pay 
from assets in his hands any sums he may 
have advanced, or procured to he advanced 
to the marshal as his fees, and the assignee 
may charge the same among his disbm'se- 
ments, to he paid out of the assets." The 
justice and equity of this ruling is obvious, 
from the fact that under rule 29 of General 
Orders, it is provided, "that the fees of the 
register, marshal, and clerk, shall be paid, 
or secured, in all cases, before they shall be 
compelled to perform the duties required of 
them by the parties requiring such services." 
Thus it would appear, that if the deposit 
fee is not sufficient to pay all the costs, and 
any of the officers refuse to perform the du- 
ties required of them until then: fees are 
paid* or secured, and the bankrupt should 
pay or secure fhe fees, he is entitled to have 
the same refunded by his assignee, out of 
his estate. If a creditor, holding a lien 
against the bankrupt's estate, is entitled to 
the whole of the proceeds of the sale of the 
bankrupt's estate, bound by his lien, then 
he would be also entitled to have the per- 
sonal estate of the bankrupt, which is liable 
to be set ofC to him, sold for the same pur- 
pose. But congress has imdertaken, as I 
think they had the right to do, to exempt for 
the benefit of the bankrupt, "household and 
kitchen furniture" and "other articles and 
necessaries," to the value of five hundred 
dollars. If a creditor holding a lien, has 
the right to have the proceeds of the sale 
of real estate applied to the payment of his 
lien, to the exclusion of the fees and ex- 
penses of bankruptcy, then he would have 
an equal right to have the whole of the per- 
sonal estate sold, for the same purpose, 
thereby entirely depriving the bankrupt 
from any of the propeiiy, exempted under 
the humane provisions of the bankrupt act, 
except the mere pittance allowed under the 
exemption law of the state. 

In the case 'of McKittrick, from Abbey- 
ville, S. McGowan, Esq., attorney for the 
petitioner, your honor held that the sheriff 
had no right to levy and sell the personal 
estate of the bankrupt, which might be set 
off to him under the bankrupt act, and en- 
joined him, as I think you had the righttodo 
from selling any property which I would 
certify was exempt imder the bankrupt act. 
And in that case, my impression is, the levy 
was made before the filing of the petition in 
bankruptcy. In this case no levy was made 
before the filing of the bankrupt petition. 
But I regard that as a matter of no conse- 
quence, for no creditor whose debt is prov- 
able in bankruptcy, has any right to inter- 
meddle with the bankrupt's estate, after 
the filhig of the petition, without the leave 
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of the district court Upon the filing of the- 
petition, all proceedings against the bank- 
rupt in state courts must stop statu quo, the 
district com-t having exclusive original juris- 
diction over the bankrupt, his estate, and 
his creditors. Upon this point I refer your 
honor to the learned decision of Judge Er- 
skine, of the Northern district of Georgia, 
in Re Winn [Case No. 17,876]. With that 
opinion I fully concur. I am therefore of* 
the opinion that the assignee should first 
pay the costs and expenses of bankruptcy,, 
and the balance to the creditor holding the- 
lien in this case, and so respectfully recom- 
mend. 

BRYAN, District Judge.— In this case the- 
schedules of the bankrupt showed that he 
had an interest in certain parcels of real es- 
tate and in a small personalty. The person- 
alty was set off to the bankrupt under the- 
provisions of the fourteenth section of the 
act The real estate was bound by the lien 
of a judgment entered hi the state court for 
some seventy-five (75) dollars, which had also- 
been duly proven in bankruptcy. This real- 
estate, under an order of this court, had been- 
sold by the assignee free from all encum- 
brances, and brought at the sale eighty (80) 
dollars. There are no other funds in the- 
hands of the assignee. The creditor holding- 
the judgment claims that the proceeds of 
the sale of the realty, bound by his lien, 
should be applied to the extinguishment of 
his lien, after paying the special costs in- 
curred in proving it The assignee contends- 
that before the proceeds of sale can be ap- 
plied to the lien, all the costs incurred in the- 
whole proceedings in bankruptcy must be- 
paid out of them. The point was submitted' 
to Mr. Register Clawson, who decided it in: 
favor of the assignee, and has certified his 
opinion, with the reasons for it to this court 

The register relies upon the twenty-eighth- 
and forty-seventh sections of the bankrupt 
act The forty-seventh section, after provid- 
ing a schedule of fees for the several officers-- 
of the court, says: "Such fees shall have- 
priority of payment over all other claims out 
of the estate of the bankrupt And if there 
are not sufficient assets for the payment of 
these fees, the person upon whose petition 
the .warrant issues shall pay the same." 
What is meant by the expression "estate of 
the bankrupt"? Evidently such property and 
rights of property of the bankrupt as the- 
bankrupt act vests in the assignee. The as- 
signee can take nothing more than the bank- 
rupt himself had in any case, except the case- 
of a fraudulent conveyance by the bankrupt 
The act does not divest liens acquired and 
consummated before the adjudication in 
bankruptcy. When the act therefore, speaks- 
of the estate of the bankrupt in the hands of 
the assignee, it means such estate with all 
the encumbrances existing upon it at the- 
time of the bankruptcy. In other words, the 
net value of the property after the liens upon. 
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it are satisfied. This will appear upon ex- 
amining the twentieth section of the act. 

The first clause of this section provides 
that in all cases of mutual account the ac- 
count shall be stated, and one debt set off 
against the other, and the balance only al- 
lowed or paid. The second clause provides 
that when a creditor has a mortgage, or a 
pledge of real or personal property of the 
"bankrupt, or a lien thereon for securing pay- 
ment of a debt owing to him, he shall be 
admitted as a creditor only for the balance 
•of the debt after deducting the value of such 
property, to be ascertained by agreement be- 
tween him and the assignee, or by a sale. 
The third clause authorizes the creditor in 
such a case to release or convey to the as- 
signee his claim upon such property, and 
then prove for the whole debt. The fourth 
clause provides that if the value of the prop- 
erty exceed the debt, the assignee may re- 
lease to the creditpr the bankrupt's right of 
redemption therein, on receiving such excess, 
•or he may sell the property subject to the 
claim of the creditor. No comment is neces- 
sary. It is clear that the estate of the bank- 
rupt, in propei-ty bound by a lien, is in the 
excess of the value of the property after sat- 
isfaction of the lien, and that this is all the 
act conveys to the assignee. That this forty- 
seventh section, in providing for the payment 
of the fees out of the "estate of the bank- 
rupt," in its terras forbids the idea of the 
payment of the fees out of that portion of 
the property bound by a lien, which is not 
in excess of the lien. Inasmuch as the lien 
creditor seeks and enjoys the aid of this 
court in enforcing and realizing his lien, he 
is bound to pay the costs incurred in obtain- 
ing this aid. But with regard to the costs of 
general administi*ation in which he has no 
concern, and in which he can have no inter- 
■est until his lien is either satisfied or real- 
ized, it would be inequitable to require him 
to bear the burthen of them. 

Upon examining the twenty-fifth section of 
the act, on which the register also relies, it 
win be seen that it makes provisions for the 
payment of certain preferred debts when a 
<iividend is declared. It will be observed 
that a dividend is paid only to general cred- 
itors, and that no creditor holding a lien shall 
share in it, except for the overplus which 
may remain after crediting the debt with the 
lull value of the property bound by the lien, 
or by the surrender and release of his lien 
altogether. Section 20. It will also be ob- 
■served that the twenty-eighth section gives 
preference not only to the fees, costs, and ex- 
penses of suit, but also to four other classes 
■of creditors— such as debts to the United 
States, debts to the state, wag^ of opera- 
tives, and debts due to persons who, by the 
laws of the United States, are entitled to pri- 
■ority or preference. The debts due to the 
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United States are to be paid next after the 
costs. And yet it has been decided by a 
series of judicial decisions that a debt due 
to the United States is not in the nature of 
a Hen, nor has a debt due the government a 
preference over the claims of a lien creditor. 
U. S. V. Hooe, 3 Cranch £7 U. S.] 73; [Bank of 
Columbia v. Hagner] 1 Pet. [26 U. S.] 458; 
Philips V. The Thomas Scattergood [Case No. 
11,106]; U. S. V. SherifE of Charleston [Id. 
16,276]. So that this section puts in the same 
category of preferred debts the costs, &c.; 
and debts due to the United States must be 
understood to mean such a preference as is 
not inconsistent with the vested rights of a 
lien. Indeed, it can hardly be maintained 
that a creditor holding a lien which is recog- 
nized by this court should be postponed to all 
these five classes of creditors, or will be com- 
pelled to meet these debts of the bankrupt 
out of property pledged to him. 

The register seems to apprehend that if 
•the lien creditor can insist upon his lien to 
the exclusion of the general costs, he ca'n al- 
so insist upon it as against the personalty set 
off to the bankrupt. But there is no ground 
for such apprehension. The bankrupt act 
takes hold of and administers all the prop- 
erty and rights of property of the bankrupt. 
When it has assumed jurisdiction, it exer- 
cises power over all persons and property 
connected with the bankrupt. It Invites and 
compels the discovery and surrender, not 
only of visible property bound by liens, but 
of all rights, interests, and equities. In re- 
turn for this frank and full discovery, it se- 
cures the bankrupt certain parts of his es- 
tate, which are set off to him free of all 
claim. Of these he, in fact, becomes the pur- 
chaser, in consideration for the purchase be- 
ing the surrender of all his e=}tate, and the 
sanction of his title being in the supreme law 
of the land. Again, the act of congress di- 
rects the court of bankruptcy to set apart a 
certain portion of the property in the sched- 
ule of the bankrupt for his use, free from 
the claims of creditors. The lien of a cred- 
itor upon the property so set apart could not, 
therefore, be enforced in this court Nor 
could he use the state court for such a pur- 
pose before the adjudication of bankruptcy. 
This court assumes jurisdiction over all the 
property under the control of the bankrupt, 
and in this court it must be administered. 
The creditor having come into this jurisdic- 
tion, has submitted himself to it, and he is 
bound by its orders. An effort to enforce the 
law through the state court would put him 
in contempt, and would be punishable accord- 
ingly. I am of opinion that the register has 
erred in his ruling, and that the assignee, 
after paying the costs of the proceedings nec- 
essary for proving the lien, should pay the 
remainder of the proceeds of the sale of the 
real estate to creditors holding the same. 
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Case No, 5,974. 

In re HAMBURGEE, et al. 

[8 Ben. 189.] i 

District Court, S. D. New York. July, 1875. 

Counsel Fees — Assignee's Disbursements — 
Services Rendeued before the As- 
signee WAS Chosen. 

At the time an assignee in bankruptcy was 
elected, suits were pending against the bank- 
rupts, in which suits counsel employed by the 
bankrupts had rendered services. Such counsel 
afterwards presented to the assignee, to be paid 
out of the estate, a hill for services, which the 
assignee paid, and he claimed to be allowed for 
the amount in his accounts as assignee. All the 
services were either rendered before the assignee 
was elected, or it did not appear that they, were 
rendered under employment by the assignee: 
Sdd, that, under general order No. 30, no allow- 
ance could be made to the assignee for the fees 
of counsel for the services in question, although 
such services were more or less beneficial to the 
creditors and tie assignee, and were services 
proper and necessary to be rendered, on the pro- 
curement of the bankrupts. 

[See note at end of case.] 

In this matter, a bill of fees for services 
and disbursements of counsel In various ac- 
tions whicli were pending in the. courts of 
the state against the bankrupts [Slas: Ham. 
burger and Berthold Frankel] at the time of 
the election of the assignee, had been pre- 
sented to the assignee and paid by liim. The 
question of the allowance of the bill was re^ 
ferred to the register, who reported in favor 
of the allowance of the bill, and the report 
was presented to the court for approval. 

Mai-ks & Russell, in person. 
W. F. Scott, for the assignee. 

BI/ATCHFORD, District Judge. The terms 
of general order No. 30 must govern the 
question. It declares that "no allowance 
shall be made against tbe estate of the bank- 
rupt for fees of attorneys, solicitors or coun- 
sel, except when necessarily employed by the 
assignee, when the same may be allowed as 
a disbursement" The principle adopted by 
the register is, that the services for wbicb 
he thinks an, allowance should be made were 
more or less beneficial to the creditors and 
the assignee, and were services proper and 
necessary to be rendered, on the procurement 
of the bankrupts. This would be a very 
proper consideration were it not for the ex- 
press language of general order No. 30, 
which was manifestly intended to escluda 
the exercise of all discretion by the court in 
cases of this kind. The assignee was not 
elected till January ISth, 1875, and the pa- 
pers do not show that the assignee gave any 
instructions to the counsel who make this 
claim, in regard to any pending suit, so as 
to warrant the court in considering that the 
assignee employed such counsel, until the 8th 
of February, 1875. The register reports that 
the counsel "were du:eeted by the counsel for 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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the assignee to continue such of said suits 
as were pending .at the time of the appoint- 
ment of said assignee." The testimony to- 
which he refers to support this view, is thi 
evidence of Mr. Maries; but that evidence 
only states that the counsel were instructed, 
to continue the defence in one action— that 
brought by Smith. This instruction, accord- 
ing to the papers, was given February Sth, 
1875. All of the services for which the reg- 
ister has allowed, except those in the action 
by Smith, were either rendered before the as- 
signee was elected, or it is not shown that 
they were rendered under employment by the- 
assignee. The services in the action by Smith 
were all of them rendered prior to February- 
8th, 1875. 

I do not see on what principle the $20.80- 
paid as a disbursement in a suit in the state 
court, in September, 1874, can be allowed. 
The $122.35, paid as disbursements in the- 
banki-uptcy proceedings, is allowed, with the- 
costs of the reference. 

[In Re Hamburger, Case No. 5,971, Blatch- 
ford, District Judge, defined the proper charges- 
of a register under general order No. 30. The 
same judge also held (Case No. 5,975) that the 
assigned estate was liable for reasonable rent- 
for premises occupied by the assignee.] 
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In re HAMBURGER et al. . 
[12 N. B. R. 277; 1 N. T. Wkly. Dig. 53.] i 
District Court, S. D. New York. 1875. 
Bankkuptot — Bent. 
- If the officers of the court keep possession or 
the premises the landlord is entitled to a rea- 
sonable compensation for the time that they are- 
so occupied. 
[Cited in Re Xves, Case No. 7,116; Re Secor,. 
18 Fed. 320.] 

By the Register: 

This cause is pending before me, at the- 
chambers of this coinrt, by an order, dated 
the 27th day of March, 1875, "to inquire on 
proofs and report what is a proper amount if* 
any, to be paid out of the assets of the estate- 
for the use and occupation of the said prem- 
ises by any officer of the court or by the- 
asslgnee, since the petition in bankruptcy^ 
was filed." I do hereby certify and report 
that the petitioners and the assignee have- 
appeared before me: That the facts as ap- 
pears from the testimony before me taken 
on this trial, and the proceedings in the mat- 
ter, are as follows: The above-named bank- 
rupts [Max Hamburger and Berthold Frankel]j 
on the 10th day of August 1S74, filed a peti- 
tion for an adjudication in bankruptcy of" 
themselves, and were duly adjudged bank- 
rupts the same day, and thereupon surren- 
dered to me their estate and effects, con-, 
sisting in part of pictures, picture-frames," 

1 [Reprinted from 12 N. B. R. 277, by permis- 
sion. 1 N. Y. Wkly. Dig. 53, contains only a* 
partial report.] 
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mouldings, machinery, etc., situated on the 
third and fourth lofts of the premises, Nos. 
18 and 20 Vesey street, in the city of New 
York, which remained in my possession un- 
til on or about the ISth day of February, 
1875, when an assignee was appointed. That 
the assignee subsequently sold said property, 
and on the 15th day of March, 1875, deliv- 
ered the keys of said premises to the peti- 
tioners, the landlords of said premises, from 
whom the said bankrupts held a lease of said 
premises at a yearly rental of one thousand 
eight hundred dollars, which said lease is 
hereimto annexed. That the said bankrupts 
sought to effect a compromise with their 
creditors, under the provisions of section 
5103a of the Revised Statutes, which was 
accepted by their creditors at a meeting 
held for that purpose on the 2d day of Octo- 
ber, 1874, and afterwards duly ratified by 
the required number and value of their cred- 
itors, and subsequently approved by this hon- 
orable court, but by reason of the failure of 
the bankrupts to procure the indorsement of 
their composition paper by the person relied 
upon and mentioned by them, at the said 
composition meeting, the terms of said com- 
position were not carried out. That the or- 
der for the first meeting on composition is 
dated the 12th day of September, 1874, and 
the second report on composition was filed 
in the office of the clerk of this court on the 
■26th day of November, 1875. That pending 
said proceedings, the petitioners applied to 
the attorneys for the bankrupts a number 
■of times for possession of said premises, by 
whom they were told the bankrupts would 
-certainly effect a compromise with their cred- 
itors, and they would then pay the rent and 
remove the goods. That the petitioners also 
demanded possession of said premises from 
the undersigned, by whom they were told 
"that they would have to proceed in the 
jsrate courts to dispossess him," that is, the 
register, and that he. the register, "did not 
tnow but that this court would enjoin the 
petitioners from putting the goods on the 
sidewalk." That no formal proceedings^ 
were taken by the petitioners to get posses- 
sion of the said premises until after the fail- 
ure of the bankrupts to carry out the terms 
of the said composition, when they applied to 
this court by petition dated the 11th day 
of December, 1874, praying "for an order 
•directing me, the said register, to sell said 
property stored in said lofts, as aforesaid, 
according to the rules and practice of this 
court." That said petition was referred to the 
undersigned, by an order of this j^ourt, dated 
the 6th day of January, 1875, to take proofs 
and report to this court what ought to be 
done in the matter. That several witnesses 
were examined under said order, but before 
the testimony was completed, the bankrupts 
applied to the undersigned for a warrant for 
the first meeting of creditors for the pin*- 
pose of electing an assignee, whereupon the 
petitioners suspended further proceedings 



under the said order, and the undersigned 
as register and the assignee of said bank- 
rupts retained successively undisturbed pos- 
session of said premises until the loth day of 
March, 1875, when the keys thereof were 
surrendered to the petitioners by the said 
assignee. That the testimony taken under 
the order of January 6th, 1875, is herewith 
returned as a part of these proceedings, it 
having been offered in evidence by the at- 
torney for the assignee. That no agreement 
was entered into by the undersigned, or the 
assignee herein, with the petitioners, as to 
what rent should be paid for said premises 
while occupied by them in their respective 
capacities as register and assignee. A wit- 
ness as an expert testifies that the said prem- 
ises were and are worth the sum of one 
thousand six hundred dollars per annum, 
whether used for manufacturing purposes or 
merely for storage. That he never had oc- 
casion to collect rent from a tenant holding 
without an agreement. 

The facts in the case are in no wise an- 
alogous to those in the cases cited by thfe 
counsel for the assignee in his brief, whicli 
is herewith submitted. In this case the land- 
lords have from the time of the bankruptcy 
acted the part of just, honest, and honor- 
able men, in every way, aiding the bank- 
rupts to continue their business, and the 
creditors to ohtatn the percentage originally 
agreed upon. The refusal by the person 
named by the bankrupts, to indorse their 
composition notes, was not their fault; they 
waited patientiy for the bankrupts to fulfill 
their agreement and to carry out the com- 
position sanctioned by this court. That it 
could not be done was the bankrupts' mis- 
fortune, and not the fault of the landlords. 
The fault was in the over-estimate and ex- 
aggerated value put by the bankrupts upon 
their property and business. My experience 
has taught me that such is the fault com- 
mon to all bankrupts. But for such a fault 
the landlords cannot, neither should they be 
punished by depriving them of a fair and 
just compensation for the use and occupa- 
tion of their premises. Bankruptcy, like 
death, is the end of all things; conti'acts 
as well as all other things cease and end by 
an adjudication. In this case, the lease ter- 
minated with the bankruptcy, after which 
the landlord must apply to the court, as per 
practice, and must prove the value of the 
premises so occupied. This they have done, 
and the amount is not controverted nor dis- 
puted by the assignee. The court has had 
possession of the premises. To have remov- 
ed the property and rented other premises 
would have been much more expensive, and 
entailed a much larger sum upon the estate 
than the amount claimed by the landlords. 
The retention of the premises has been for 
the best interest of the creditors. Equity 
and good conscience requires that the land- 
lords should be fairly and justiy dealt with. 
It is to be expected that assignees will be 
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<;autious and resist all claims they deem 
doubtful; but the court should see that equal 
and exact justice was done as between all 
parties. Tliis is clearly intended by the 
■wording of the order of reference in this 
<aise. The. testimony shows the value of the 
Ijremises to be from one thousand six hun- 
dred to one thousand eight hundred doUars 
per annimi, which is a reasonable sum to be 
paid therefor by the ^tate. . It is apparent ' 
that the premises were worth that sum to 
the estate. The court, by operation of law 
through its officers, becoming the occupant 
^nd deriving title by operation of the bank- 
rupt act [of 1867 (14 Stat 517)], succeeds to 
all the rights and some of the liabilities of 
the bankrupts, especially those liabilities in- 
•curred in the preservation of the estate, as 
was done hi this case. The landlords only 
claim the actual value of the use of the prem- 
ises, nothing more. 

' I do not consider the decision hi the cas& 
of McGrath [Case No. 8.808], as an adverse 
decision. The application for the order of ref- 
■erence to fix the amount due the landlords 
was the correct course to be pursued, and 
the finding of the court fixes the rate at 
•which the landlords as weU as the assignee 
must be bound, as the measure of compensa- 
tion for the use and occupation of the prem- 
ises. The landlords did not apply to the 
•court for the possession of the property, nor 
*to have a fixed and definite amount of rent 
agreed upon, but did consent to the occupa- 
tion of the premises by the estate, and can 
therefore only be allowed for the use and 
occupation of the premises what they were 
worth, be it more or less than the sum named 
in the lease. The adjudication in bankrupt- 
cy canceled the lease, and if the landlords 
deshred the immediate possession of the 
premises, or the payment of the rent as 
named in the lease, they should have applied 
to the court for the one or the other. Not 
baving done so they can only have the value 
•of the premises allowed them. la re Metz 
[Id. 9,509]. • 

The testimony uncontradicted varies from 
one thousand six hundred to one thousand 
eight hundred doUars per annum. It has 
"been the uniform practice, and I deem it 
the correct one, that the claimant pay the 
fees of the referee upon the making up of 
the report In this case let the register's 
fees be a charge upon the estate in the hands 
of the assignee. I find, and do hereby so 
report that the sum of nine hundred and 
fifty-five dollars and fifty-four cents is due 
the claimant for the rent of said premises, 
while ^he same were occupied by the officers 
of this court, to wit: from the 10th day of 
August, 1874, untU the 15th day of March, 
1S75, being seven and one-sixth months at one 
hundred and thirty-three dollars and thirty- 
three and one-third cents per month, or one 
thousand six hundred dollars per annum, and 
respectfully recommend that an order be en- 
tered herein empowering and directing the 
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assignee herein to pay the same out of the 
funds in his hands belonging to the estate. 

BLATOHFORD, District • Judge. Let an 
order be entered in accordance with the de- 
cision of the register. 

[See Gases Nos. 5,971 and 5.974.] 



Case 3Sro. 5,976. 

In re HAMILTON. 

[1 Ben. 455.] i 

District Court, S. D. New York. Oct, 1867. 

Habeas Conpus ai> Tbstificanudm— Military 
Deserter— Peksoxai. Idestitt. 

1. Where a person, confined in prison in Phil- 
adelphia, was brought to this state m charge o£ 
an officer, under a writ of habeas corpus ad tes- 
tificandum, issued out of this court and, after 
his arrival here, applied to a state court and ob- 
tained a writ of habeas corpus, under the oper- 
ation of which he was discharged by the state 
court from the custody of the officer, who return- 
ed to Philadelphia without him, held, that as he 
was brought from Philadelphia under the .writ 
issued by this court, and was still actually pres- 
ent before this court he was stiU under its con- 
trol, and must be sent back to the place fr^a 
which he was brought for the purpose of testi^- 
ing, and that as his proper guardian had left 
him, he must be returned there by the marshal 
of this district 

2. Where a person, arrested as a. deserter 
from the military service, was brought up under 
a writ of habeas corpus issued by this court, ■ 
and the military authorities made return that he 
was regularly enlisted into the military service 
of the United States, which return the petition- 
er traversed, and, on the traverse, evidence was 
taken as to the identity of the petitioner with 
the person enlisted, Jield, that on the proofs, the 
petitioner was the person enlisted, and that, as 
he was regularly enlisted, he must be remanded. 

This case came before the court on a writ 
of habeas corpus, issued at the request of the 
petitioner [William L. Hamilton], to procure 
his discharge from the military service of the 
United States. The return to the writ show- 
ed that he had been legally enlisted, and was 
held as a deserter. This return was traversed 
by the petitioner, and testimony was taken 
at considerable length before a United States 
commissioner, upon the issues raised by the 
traverse. Upon this testimony, and some oral 
testimony, given by the petitioner himself in 
court, the case was argued. In the course of 
the proceedings a collateral matter arose, 
which was first disposed of by the court. 
This matter arose out of the following facts: 
Before the issuing of this writ, Hamilton, be- 
ing hi Philadelphia, was arrested by the mili- 
tary authorities there as a deserter, and was 
by them sent to Governor's Island, New York, 
to be tried for desertion. On his application, 
however, before he left Philadelphia, a writ 
of habeas corpus in his favor had been is- 
sued out of one of the state courts. This writ 
was directed to one Captain Brown, who had 
had Hamilton in charge after his arrest. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Brown made a return to the writ of habeas 
corpus, but that return was by the state court 
adjudged insufficient, and that court com- 
mitted Brown to Moyamensing Prison, in 
Philadelphia, for contempt of the writ. After 
the habeas corpus was issued out of this 
court, it was deemed important that Captain 
Brown's testimony should be taken in the 
matter, and for that purpose a writ of habeas 
corpus ad testificandum was applied for, and 
issued by this court, directed tp the keeper 
of the prison in Philadelphia. This writ was 
returned to this court as personally served 
upon the keeper of the prison at Philadelphia, 
who failed to make any return to it, and 
thereupon the court issued a writ of attach- 
ment against him, but, before this writ was 
issued to the marshal, Mr. Mann, the dis- 
trict attorney of the state court in Philadel- 
phia, appeared with the return of the keeper, 
and thereupon the default was waived, and 
the return submitted to this court. Mr. Mann 
stated to the United States district attorney 
in New York, that if the court should hold 
that the return was insufBcient there was no 
need of sending on an officer, but on letting 
the keeper of the prison know what the de- 
cision was, Captain Brown would be foith- 
eoming. The court having decided the keep- 
er's return to be insufficient, the United 
States district attorney wrote to the keeper, 
telling him so, and directing him to have 
Brown before Commissioner Osborn, to 
whom it had been referred to take the evi- 
dence, on a day which he named. The keeper 
accordingly put Captain Brown in charge of 
an officer, who brought him to New York 
but did not report his arrival to the United 
States district attorney in person. His ar- 
rival was, however, reported to the military 
officer who had charge of the proceedings in 
Hamilton's case on behalf of the military au- 
thorities, and he, without tho knowledge of 
the United States district attorney, applied 
to Judge Oardozo, of the court of common 
pleas for the city and county of New York, 
and obtained a writ of habeas corpus, direct- 
ed to the officer who had Brown in charge, 
to bring Brown before that court. On the 
return of this writ, the officer produced 
Brown before the court of common pleas, but 
did not notify the United States district at- 
torney of the proceedings, and did not have 
with him any copy of the committal papers, 
and declined to have the case adjourned for 
the purpose of procuring them. Brown was 
thereupon discharged from custody of the 
officer, who went back to Philadelphia with- 
out his prisoner. Brown then went before 
the commissioner and gave his evidence in 
Hamilton's case, and was present in court 
on the hearing. The authorities in Philadel- 
phia having complained of the manner in 
which Brown had been discharged, the mat- 
ter was brought to the attention of the United 
States district attorney in New York, who, on 
the hearing of Hamilton's case, stated the 
facts to the court, and asked that, inasmuch 
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as Brown had been brought here under the 
writ of habeas corpus ad testificandum, this 
court would order him to be returned to- 
Philadelphia, in accordance with it, notwith- 
standing the proceeding before Judge Oar- 
dozo. 

BLATOHFORD, Distinct Judge. Inas- 
much as Captain Brown came here under the 
habeas corpus ad testificandum issued by this 
court, and is now before the court, he is not 
out of its power, and this court has jurisdic- 
tion of the matter. It was decided in the 
Kaine Case, that a party who was brought 
up by a writ of habeas corpus was under the 
conti-ol of the court which issued it, till the 
writ was disposed of. The original writ in 
this matter bore the name of the district at- 
torney of the United States for this district 
upon its face. Yet the officer from Philadel- 
phia, who brought Brown here in obedience 
to that writ, when served with the habeas 
corpus issued by Judge Cardozo, did not no- 
tify the district attorney of this fact. It ap- 
peared from the petition on which Judge Car- 
dozo's writ was issued, that it was not al- 
leged in it that Brown was held by any writ 
of this court at all, but only by a commit- 
ment of the court of quarter sessions of Phil- 
adelphia, And the return did not mend the 
matter, for it merely set out that Brown was 
held by an order of Mr. Perkins, the superin- 
tendent of the prison in Philadelphia. This 
com-t will assume that, if the officer had 
made a proper rettnrn, Judge Cardozo would 
have done his duty and at once dismissed the 
writ. But, whatever may have been his pri- 
vate information, he was bound by the pa- 
pers before him, and on tho^e no valid rea- 
son for detaining the prisoner appeared. How- 
ever, neither his action nor the negligence of 
the officer can afifect the rights of this court. 
Captain Brown has never been out of its 
jurisdiction, and the court has but one course 
to follow. It must send him back to the 
place from which he was brought for the 
purpose of testifying, and, as his proper 
guardian has abandoned him, the marshal 
must return him there, leaving him to such 
remedy as he may think proper for any in- 
jm;y he may have sustained from the state 
courts of Pennsylvania. 



The question in Hamilton's Case having 
been argued on the evidence, the following 
decision was rendered: 



BliATOHFORD, District Judge. The trav- 
erse to the return made by General Butter- 
field to this writ, denying that the petitioner 
was regularly enlisted into the service of the 
United States, and was regulai-ly sworn on 
such enlistment, would appear to have been 
intended to raise the legal question of the 
regularity of the enlistment, and not the 
question of the identity of the petitioner. 
But the testimony has been addressed to the 
question of identity. The recruit was enlist- 
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ed in PliiladGlpbia, on the 1st of April last, 
deserted on the Gth of April, and the peti- 
tioner was arrested on the 20th of August. 
On charges being preferred against him, he 
was sent to Governor's Island for trial, and 
is now brought up on this habeas corpus, the 
point being made that he is not the same 
individual who was enlisted. Though the 
ti'averse does not seem to raise this question, 
yet on the testimony, it is fair to the parties 
to dispose of the case on its merits. I have 
carefully examined the testimony, which was 
mainly taken before Commissioner Osborn. 
The only evidence produced by the petitioner 
is his own deposition. His language is very 
guarded on the question as to whether he 
did enlist. In the enlistment papers the re- 
cmit swore that he was twenty-one years of 
age. The petitioner swears that he is now 
nineteen, and has a mother living, his father 
being dead, and that he had been living with 
his mother in Philadelphia, until he was ar- 
rested there, on the 20th of August. It is, 
therefore, to be noticed, that the petitioner 
admits that he lived in "Philadelphia at the 
time of this enlistment. There is nothing in 
the case to show an alibi. The question of 
his enlistment was put to him, and he says 
that he does not recollect going to the office, 
and does not recollect signing the papers, 
and does not recollect taking the oath. The 
enlistment papers were shown to him, and he 
said that he could not read them, but he 
denied that either of the signatures was his. 
He was asked if he recognized Colonel Park, 
whose name is three times signed to the pa- 
pers, and he said he did not. He was then 
asked if he was not enlisted before Colonel 
Park, and his answer was, "Not that I know 
of." On the other side, Colonel Park was 
sworn for- the government, and, on looking 
at the petitioner, he said that he recognized 
him; first saw him at the surgeon's office; 
saw him there on April 1st; that he saw the 
papers and swore to them before the witness; 
and that Hamilton remained under his charge 
till April 6th, when he deserted. Then the 
medical paper was produced, and Colonel 
Park testified that he was present at the 
examination, and that, as far as he could 
judge, the recruit was perfectly sober. Col- 
onel Park's testimony is very direct and 
dear, and he recognizes Hamilton as the 
party who swore to and signed the enlistment 
papers. Still, if the case stopped here, it 
might be claimed that it was but one oath 
against another; but in addition to that, 
there is the correspondence of the petitioner's 
personal appearance with the description in 
the enlistment papers. He is described in 
them as having brown eyes, dark hair, and 
florid complexion, and being five feet seven 
Inches in height He has brown eyes, dark 
hair, and florid complexion, and, on measure- 
ment, he appears to be five feet seven and 
one-quarter inches in height— a very slight 
disa*epancy. Another circumstance is his 
handwriting. There is a peculiarity in it 
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which can hardly be the result of accident. 
The recruit signed his name, on enlistment, 
in two places, and, after the word "William," 
there is a period. That same period is found, 
in the same position, in the signature of the 
petitioner to his petition for the writ, and in 
his signature to the traverse of the return. 
In the latter he has written out his middle 
name in full— William Lewis Hamilton— and 
has put a period after the word Lewis also, 
showing that that was a habit of his, which 
is quite peculiar, and is a strong circumstance 
to show that the signatm-es are made by the 
same person. Moreover, the general corre- 
spondence of the signatures is such that there 
is no room to doubt that they were made by 
the same person. In view of the positive 
evidence of Colonel Park, the correspondence 
of the signatures, and the doubtful character 
of the petitioner's testimony, I can have no 
reasonable doubt that the petitioner is the 
party who signed the enlistment papers. 
Moreover, in the medical paper, the surgeon 
states that the recruit has a crucifix stamped 
on his left arm, and the petitioner admits 
that he has a crucifix on his left arm, with a 
Virgin Mary on each side. As the petitioner 
was the person who signed the enlistment pa- 
pers, in which he swore that he was twenty- 
one years of age, he was regularly enlisted, 
and must, therefore, be remanded. 
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Case Wo. 5,977. 

HAMILTON V. CARNES. 

[4 Cranch, C. O. 531.] i 

Circuit Court, District of Columbia. 
Term, 1835. 

Statute op Limitations — What Constitutes 
Pkomise to Pat to Take Case Out of Statute. 

An offer by the defendant to the plaintiff's 
agent, after the commencement of the suit, to 
pay the debt in a manner and upon terms which 
he was not authorized to accept, is not a suffi- 
cient promise to take the case out of the statute 
of limitations. 

[See Ash v. Hayman, Case No. 572.] 

Assumpsit on two promissory notes. Plea, 
limitations. General replication and issue. 

Mr. Nathan Smith, a witness for the plain- 
tiff, upon the trial testified, that in a conver- 
sation with the witness, who was the agent 
of the plaintifE the defendant [P. A. Carnes] 
said that if he would withdraw this suit he 
would give the witness an order on his part- 
ner at New Orleans for the amount; but the 
witness was not authorized to dismiss the 
suit upon those terms. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Morfit, for defendant, contended that 
this was not a sufficient promise to take the 
ease out of the statute of limitations, and 
cited Reed v. "Wilkinson [Case No. 11,011], 
and Bell v. Morrison, 1 Pet [26 U. S.] 351. 

Mr. Fendall, contra, cited Wetzel v. Bus- 
sard, 1 Wheat. [14 U. S.] 309. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) upon the authority of Bell v. Mor- 
rison [supra], and because the new promise 
was made after the commencement of this 
suit, were of opinion, and instructed the jury, 
that the defendant's promise so made, did 
not take the case out of the statute of limita- 
tions. 
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Case No. 5,978. 

HAMILTON et al. v. CUNNINGHAM. 

[2 Brock. 350.] i 

Circuit Court, E. D. Virginia. June 12, 182S. 

Bills of Exchaxge — Liability of Factor to 
Pkixcifal— Principal and Agest — Liability 
OP Agest — Measuke of Damages — Patmext 
Pkovisional'axd Absolute. 

1. Where bills are remitted by a merchant to 
his factor, to be converted into available funds, 
and the "factor mingles the property of the mer- 
chant with that of others, by selling the bills on 
a credit, and taking a joint note, covering other 
sums than that stipulated to be paid for the bills, 
this is in accordance with the general usage, 
and if the parties to the note become insolvent 
before it is due, the factor will not be held re- 
sponsible, in consequence of the mere act of 
taking such joint note, for the loss sustained by 
his employer. 

[Cited in Roosevelt v. Doherty, 129 Mass. 
303.] 

2. A factor sells bills of his principal to C. on 
a credit, and takes in payment, a note of pre- 
vious date, having three months to run, drawn 
by A. and endorsed by B., who were in good 
credit at the time; the note is not endorsed by 
C. Ildd, that the circumstances of the note be- 
ing of previous date, and not endorsed by the 
purchaser of the bills, are not sufEcient, per se, 
to outweigh the fact, that the drawer and en- 
dorser were in good credit at the time of the 
transaction. 

3. Nor was it of any consequence that the 
name of C, the purchaser, was not communi- 
cated by the factor to his principal, the princi- 
pal not having demanded of his factor the name 
of the purchaser. 

4. An agent does not bear the same relation 
to his principal, that the holder of a bill of ex- 
change does to the drawer or endorser. The 
same negligence or omission which will deprive 
the holder of all recourse against the drawer or 
endorser, will not subject the agent to his prin- 
cipal, to the extent of the bill placed in his 
hands for collection. 

5. The relation of principal and agent, is gov- 
erned by general rules of law, founded on rea- 
son, and if the principal suffers, through the re^ 
missness or negligence of the agent, the actual 
loss sustained by the principal, in consequence 
■of such misconduct, is tiie standard by which his 
damages must be measured. But the law mer- 
chant prescribes with exactness, the course to 

1 [Reported by John W. Broekenbrough, Esq.] 



be pursued by the holder of a bill, and has sub- 
stituted a peculiar standard by which damages 
are to be measured for any deviation from that 
course. Hence, the factor to whom commercial 
paper is transmitted for collection, but who does, 
not make himself a party by putting his name 
upon the paper, is an ordinary agent, governed 
by the law which regulates the relation of prin- 
cipal and agent generally, and is not subject to 
the law merchant. 
[See Allen v. King, Case No. 226.] 

6. Where bills of exchange are transmitted by 
a debtor to his creditor to be sold, and the debt- 
or directs the creditor to credit him with the 
proceeds; and the creditor sells the bills, partly 
for cash and partly for negotiable notes, and 
gives the debtor credit in his books for the 
amount, in two distinct items, first, for the 
notes, and secondly, for the balance in cash; this 
is a mere provisional payment, and if the notes 
be not paid, he may recur to his original claim, 
unless, by his subsequent conduct, he converts 
the provisional into an absolute payment, 

7. But a payment which is merely provisional 
in its inception may, by legal intendment, be 
converted into an absolute payment, by the sub- 
sequent conduct of the creditor; and whether 
this has been done or not, must depend essen- 
tially upon the circumstances of the particular 
case. Thus, where the debtor in Virginia, sent 
to his factors, a commercial house in New York, 
(who were also his creditors), bills of exchange, 
with instructions to sell them and credit him 
with the proceeds; and the factors and credit- 
ors sold them, partly for cash, and partly for 
credit, for negotiable paper having some time to 
run, and credited the debtor on their books with 
the proceeds, but, when the paper was subse- 
quently protested for non-payment, the factors 
did not, as commercial usage required them to 
do, communicate the fact to the debtor, though 
they had a regular correspondence with him, 
and several letters passed between them after 
the protest; though one of the partners was aft- 
erwards in Virginia, and received a considerable 
payment from the debtor in person; and where 
the creditors, after the protest, transmitted an 
account of the balance due them by their debtor, 
not including therein the amount of the protest- 
ed notes, and themselves, without consultation 
with the debtor, instituted suits upon the pro- 
tested notes against the endorser, and prose- 
cuted it to judgment, but did not issue execution 
tHereon; these circumstances, taken together, 
converted the provisional into an absolute pay- 
ment; and on a suit by the creditors against the 
debtor to recover the balance due, the debtor 
was held to be entitled to accredit for the 
amount due upon the protested notes. 

[Cited in Jennison v. Parker, 7 Mich. 364; 
Merchants' Sc Manufacturers' Bank v, Staf- 
ford Bank, 44 Conn. 567; American Ex- 
press Co. V. Parsons, 44 111. 3lS: Carroll v. 
Sweet, 128 N, Y. 22, 27 N. E. 763.] 

This was an action on the case, brought 
by the plaintiffs [Hamilton, Donaldson & 
Co.], merchants in the city of New York, 
against Alexander Cunningham, of Peters- 
burg, Virginia, to recover a large sum of money 
alleged to have been advanced by the plain- 
tiffs to the defendant. The following special 
verdict was rendered by the jmry:— "They 
find that the defendant did assume upon him- 
self, in manner and form, as the plaintiffs 
have alleged, and they assess the plaintiffs* 
damages, by reason of the defendant's nonper- 
formance of his said assumption, to the sum 
of ?42So90, with interest thereon from the 
1st day of December, 1S26, till paid, if the 
court shall be of opinion, upon the facts set 
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forth in the case stated, that the plaintifEs 
have a right to recover the two sums therein 
mentioned, of §1158 28, and $1158 29, with in- 
terest on the same; hut if the court shall'he 
of a contrary opinion, then they assess the 
plaintiffs' damages to $1870 13, with interest 
from the 1st day of December, 1826, till 
paid." The following is the case stated for 
the opinion of the court, referred to in the 
verdict of the jury: ■ 

In the month of January, 1825, the plain- 
tiffs were, and ever since have been, and still 
are, commission-merchants of the city of 
New York, in the state of New York, and 
the defendant was, and ever since has been, 
and yet is, a merchant of the town of Peters- 
burg, in Virginia, dealing chiefly in cotton 
and other produce of the country; and dur- 
ing that month, the defendant employed the 
plaintiffs, as His agents in New York, to sell 
for him there, such cotton and other country 
produce, upon commission, belonging to the 
defendant, and to collect for him there, upon 
commission, such bills or notes, drawn upon, 
or payable in. New York, belonging to the 
defendant; and to sell or negotiate for him 
there, upon commission, such bills of ex- 
change upon foreign countries, belonging to 
the defendant, as the defendant should, from 
time to time, send or remit from Peters- 
burg, to the plaintiffs in New York, to be by 
them there so sold or collected for him. The 
correspondence between the plaintiffs and 
the defendant, touching this business, and 
the agency of the plaintiffs for the defendant, 
in and about the same, continued from Jan- 
uary, 1825, till August, 1826, during which 
time, parcels of cotton and other produce 
were sent by the defendant from Petersburg, 
to the plaintiffs in New York, and divers 
notes and bills drawn upon or payable 
in New York, and divers bills of ex- 
change on foreign countries, were remit- 
ted by the defendant to the plaintiffs, to 
be by them sold or collected for the de- 
fendant; and in the course of these trans- 
actions, the defendant was in the habit of 
drawing bills on the plaintiffs from time 
to time, and the plaintiffs were in the habit 
of accepting bills drawn on them by the 
defendant, as well on the credit of the notes, 
bills, and goods so placed or to be placed in 
their hands by the defendant, to be 'collected 
or disposed of by them for him, as for the 
defendant's accommodation. For all of this 
business, the plaintiffs charged the defend- 
ant, and he allowed them, a commission, but 
in no instance a del credere commission; and 
it was the imderstanding of the parties that 
no del credere commission should, in any 
instance, be charged by the plaintiffs, or 
allowed by the defendant, upon the business 
done by them for him. The plaintiffs, on the 
28th of November, 1825, were in advance to 
the defendant, on account of the transactions 
aforesaid, above the sum of $5000; and on 
the said 2Sth of November, the defendant 
remitted to the plaintiffs, two sterling bills, 



to be by them sold on his account in New 
York, and the proceeds thereof to be placed 
to his credit; one drawn by John Walker on 
Evans & Trokes, of Liverpool, for £400 
sterling, and the other, drawn by the de- 
fendant himself, on W. A, & 6. Maxwell, of 
Liverpool, for £500 sterling. These bills were 
enclosed in a letter from the defendant to 
the plaintiffs in the following words and 
figures, to wit: 

"Petersbm'g, November 28th, 1825. Messrs, 
Hamilton and Donaldson, Gentlemen— I here- 
with hand you an invoice and bills of lading 
for 30 bales per the Star: she gailed on tha 
morning of the 25th. I hope you will be 
able to make a speedy sale of this parcel at 
your present quotations. You have also enclos- 
ed, John Walker's bill on Evans & Trokes, 
Liverpool, payable in London, for £400, and 
mine, on W. A. & G. Maxwell, Liverpool, pay- 
able in London, for £500. Proceeds to be 
placed to my credit. Cotton 14c. I am, gen- 
tlemen, yom-s, &c., Alexander Cimningham. 

"N. B. Your letter of 23d, only came to 
hand this morning. Please forward the flet- 
ter of advice to Messrs. Maxwells." \^ 

On the 1st of December, 1825, the defendant 
wi'ote another letter to the plaintiffs, in the 
following words and figures, to wit: 

"Petersburg, December 1st, 1^25. Messrs. 
Hamilton, Donaldson & Co., Gentlemen— I 
sent you, on the 2Sth, John Walker's bill, on 
Evans & Trokes, Liverpool, for i400, and 
mine, on W. A. & G. Maxwell, Liverpool, for 
£500, with invoice and B Lading for 30 bales 
cotton, per Star, and letter to Messrs. Max- 
wells. I am without any of your esteemed 
favours since. I have now to advise my 
draft on you for $2500. Please charge it to my 
accoimt Cotton has been brisker these two 
days past, and advanced %c. With respect, 
your most obedient servant, Alexander. Cun- 
ningham." 

The defendant's said letter to the plaintiffs, 
of the 28th November, 1825, and the said two 
sterling bills therein mentioned and enclosed, 
were received by the plaintiffs, on the 2d De- 
cember following; and on the 7th of Decem- 
ber, the plaintiffs sold the said two. sterling 
bills, at New York for $4302 94, (net proceeds;) 
of which sum they received part, to wit: 
$1986 37, in cash; and for $1158 28, other part 
thereof, they took in payment a note of one 
Joseph Lyon, made payable to' one Warren 
Rogers, and endorsed by .the said Rogers in 
blank, dated the 7th September, 1825, and 
payable six months after date; and for 
$1158 29, the residue thereof, they took in 
payment another note of the same Joseph Ly- 
on, payable to the same Warren Rogers, and 
endorsed by the said Rogers in blank, dated 
the 13th September 1825, and payable six 
months after date. But the first of the said 
notes of the said Lyon, endorsed by the said 
Rogers, was not for the said sum of $1158 28 
only, but was for the sum of $1734 80; and 
the last of the said notes was not for the said 
sum of $1158 29 only, but was for the sum of 
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$1734 06: the way this happened was, that 
the plaintiffs had at the same time, sold other 
bills for one Thomson, and took these two 
notes of Lyon, endorsed by Rogers, in pay- 
ment, as well of the two sums of $1158 28 
and $1158 29, part of the proceeds of the de- 
fendant's said sterling bills, by them sold, as 
of the proceeds of the said Thomson's bills, 
by them sold at the same time, there being no 
connexion whatever between the defendant 
and the said Thomson, but the plaintiffs being 
in like manner agents for them both. The 
said Joseph Lyon, and the said Warren Rog- 
ers, were both in good credit at New York, at 
the time the plaintiffs took the two said notes 
of the former, endorsed by the latter, in man- 
ner aforesaid; and the said notes of the said 
Lyon, endorsed by the said Rogers, would 
have been regarded by prudent and well in- 
formed merchants of New York, as good se- 
curity for the sums therein expressed. At the 
time the plaintiffs sold the defendant's said 
two sterling bills, it was usual in the course 
of business at New York, to sell such bEls on 
a credit, and, indeed, impracticable in the 
then state of the money market there, to sell 
them for cash; and the time which the said 
two notes of the said Lyon, endorsed by the 
said Rogers, had to run when the plaintiffs 
took them in manner aforesaid, did not ex- 
ceed the credit then usually given upon sales 
of sterling bills of exchange at New York; 
and the blending the proceeds of the sterling 
bills of the defendant, sold by the plaintiffs, 
with the proceeds of the bills of Thomson, 
sold by them at the same time, and the taking 
notes to secure the aggregate of the sums be- 
longing to the defendant, and to the said 
Thomson, as before described, was, and is, 
according to the usage and coiurse of such 
business at New York. The day after the 
plaintiffs had sold the defendant's two 
said sterling bills at New York, in manner 
aforesaid, to wit, on the 8th of December, 1825, 
they wrote him a letter advising him thereof, 
which was received by him at Petersburg, in 
due course of mail, and which is in the words 
and figures following, to wit: 

"New York, December 8th, 1825. A. Cun- 
ningham, Ejsq.— We have none of your es- 
teemed favours to reply to. Above we beg to 
hand you an account sales of your sterling 
bills, forwarded us on 2Sth ult.; net proceeds 
as above stated, $4302 64, viz.: at your credit 
7th inst., $1386 37; due on a note of Joseph 
Lyon, endorsed by Warren Rogers, $1158 28, 
on the 10th March next; due on a note of the 
same, endorsed by the same, the 16th March 
next, 1158 29, which we hope will be satis- 
factory. The difficulty of disposing of bills 
here, induced us to take notes in payment, 
but in those taken, we have been particular, 
and think they are perfectly safe. The ex- 
change was what private bills generally sold 
for yesterday. The same rate was obtained 
for Le Roy, Bayard & Co. only, and more of 
them than were sold were offered at that rate. 
Exchange will still get lower; the utter de- 



struction of confidence, and the extreme 
scarcity of money, place many things in the 
very worst state; twenty-nine bales of your 
cotton by the Margaret Ann, have been sold 
at sixteen cents, agreed to sixty days; that 
in eight bales, at six months, adding two per 
cent, interest; twenty-one bales at ninety 
days, adding half per cent. The paper is 
good, it being sold to manufacturers. We 
wanted to close sales of aU yours, but to day 
the article is heavy, a good deal having ar- 
rived; we shaU do so, however, the first op- 
portunity: it has just been landed. We beg 
your attention to further remittances, as we 
are much in want We are, &c., Hamilton, 
Donaldson & Co." 

The plaintiffs charged the defendant their 
usual commission of one per cent, (besides 
brokerage) on the sale of the defendant's two 
said sterling biUs; and on the 7th of Decem- 
ber, 1825, passed the whole proceeds to the 
defendant's credit, not absolutely, as to so 
much thereof as was due at a future day, but 
provisionally, in case they should be received 
when due; the entries on their books touch- 
ing the same, were in these words and fig- 
m-es, to wit: 

1825. December 7. By J. Lyon's note 
favour W. Rogers, received in part 
payment of sterling bills, £900, as 
per account sales rendered .$2334 40 

Cash received for balance of said 

bills 2011 80 

The defendant's two said sterling bills were 
not sold by the plaintiffs to the said Joseph 
Lyon and Warren Rogers, or to either of them, 
but were sold to some other person whose 
name has never been communicated by the 
plaintiffs to the defendant, or otherwise made 
known to him; and the plaintiffs' said letter 
to the defendant, of the 8th of December, 
1825, contains all the information given by the 
plaintiffs to the defendant on the subject, ex- 
cept what may be found in the sequel of the 
correspondence between them, hereinafter set 
forth. The said two notes of Joseph Lyon, 
endorsed by Warren Rogers, were made and 
endorsed at the city of New York, in the state 
of New York, and were also payable there; 
and by the laws of the said state, were nego- 
tiable, in like manner, as inland bills of ex- 
change; and the said two notes, before they 
came to maturity, were endorsed by the plain- 
tiffs for the mere purpose of being placed in 
bank for collection, and were placed for col- 
lection in one of the banks of New York; were 
duly presented at maturity to Lyon, the mak- 
er, and payment duly demanded of him; and, 
payment being refused, were duly protested 
for non-payment; and due notice of the dis- 
honour thereof was given to Warren Rogers, 
the endorser. The said notes and the protests 
thereof, are in the words and figures follow- 
ing, to wit: 

"$1734 80. New York, September 7th, 1825. 
Six months after date, I promise to pay to the 
order of Mr. Warren Rogers, seventeen hun- 
dred and thirty-four dollars and eighty cents. 
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for value received, Joseph Lyon. (En- 
dorsed.) Wan-en Rogers, Hamilton, Donald- 
son &. Co. No. 2324. Due 10th March, 1826. 

"United States of America, State of New 
York, to wit: On the 10th day of March, in 
tlie year of our Lord, 1826, at the request of 
Messrs. Hamilton, Donaldson & Co., I, Fran- 
cis R.Tillon, notary public, duly admitted and 
sworn, dwelling in the city of New York, did 
present the original promissory note, (a true 
copy whereof is above written), to a gentle- 
man in the office of Joseph Lyon, the maker 
thereof, and demanded of him payment there- 
of. He answered, that Mr. Lyon was not 
within, and that it could not be paid. Now, 
wher*eupon, I, the said notary, at the request 
aforesaid, did protest, and by these presents do 
publicly and solemnly protest, as well against 
the maker and Indorserof the said promissory 
note, as against all others whom it doth or 
may concern, for exchange, re-exchange, and 
all costs, damages, and interest already in- 
curred, and to be hereafter incurred, for want 
of payment of the said promissory note. 
Thus done and protested in the city of New 
York, aforesaid, in the presence of John Doe 
and Richard Roe, witnesses. In testimonium 
veritatis. F. R. Tillon, Notary Public. 

"1826. March 10th. I this day demanded 
payment of within as within. William Cadle. 

"1826. March 11th. I this day gave a no- 
tice to a clerk in the office of Warren Rogers. 
William Cadle." 

The second note for §1734 00, dated 13th Sep- 
tember, 1823, payable six months after date, 
and falling due on the 16th March, 1826, 
drawn by Joseph Lyon, and endorsed by 
Warren Rogers, was protested in like manner 
with the above. The plaintiffs did not give 
any notice to the defendant, of the dishonour 
of the two said notes of Lyon, endorsed by 
Rogers, until the 30th of June, 1826, when 
they wrote him a letter of that date, giving 
him the first information he had received of 
the dishonour of the said two notes. This let- 
ter was received by the defendant in due 
course of mail, and is in the words and fig- 
ures following, to wit: 

"New York, June 30th, 1826. A. Gunning- 
ham, Esq. We wrote you on 21st inst., and 
are since without any of your favours. As 
there is upwards of $11,000, what we are still 
in advance of you, it becomes necessary we 
should have remittances to the amount there- 
of, or we can draw on you. Be pleased to let 
us know what you would prefer: it is only 
important we should have one way or anoth- 
er, and if an accommodation of $7U00, or 
?8000, of that amount can be of service to you, 
we have no objections to accommodate you, 
under the understanding, that your drafts will 
be punctually met. The notes of Joseph Ly- 
on, endorsed by Warren Rogers, for part of 
what your bill on W. A. & G. Maxwell for 
£500, and John Walker's on Evans & Trokes 
for £400, were sold in part, as you will see by 
account sales rendered you, and by our letter 
of 8th December, remain unpaid. Aware of 



your distress, arising from other losses, and 
being in weekly expectation that Mr. Rogers, 
who has ever been considered good, would 
arrange the payment of them, since they be- 
came due, were the causes of our not writing 
you earlier on the subject, but he waives the 
payment of them so long, that we deem it 
necessary to advise you of the state of things. 
The notes have been regularly protested, so 
as to bind Mr. Rogers, and we still think he 
is able to pay. Your advice on the subject, 
however, is desirable, although we have hith- 
erto left nothing undone to bring about pay- 
ment in that way we thought best. Another 
house, whose bill we sold, is implicated with 
you in this -transaction. It is unnecessary to 
state to you our feelings on this communica- 
tion; they are painful in the extreme, know- 
ing as we do, how you have already suffered; 
but we do hope that you will suffer but little, 
if any, by this. Mr. Rogers has promised to do 
something soon, and we hope it will be satis- 
factory to all. He is certainly sufficiently 
able, and has always before this, stood high 
for punctuality, and as a man of wealth, and 
in his own affairs, he is perfectly unembar- 
rassed. We are, &c., Hamilton, Donaldson & 
Go." 

Before the said two notes were dishonoured, 
to wit: on the 13th of January, 1826, the 
plaintiffs wrote a letter to the defendant of 
that date, and endorsed him his account cur- 
rent, to the 1st of January, 1826, containing 
therein, the credits, as above stated, for the 
proceeds of sale of the defendant's said two 
sterling bills, and the debit for commission 
thereon, and showing a balance against the 
defendant of $3306 66. This letter, and the 
account current enclosed, were received by 
the defendant at Petersburg, in due course of 
mail, which letter is in the words and figures 
following, to wit: 

"New York, January 13th, 1826. A. Cun- 
ningham, Esq, Annexed, we beg leave to 
hand you account sales of your thirty bales 
cotton, per the Slargaret Ann. Net proceeds, 
?1464 42, at your credit, due 29th March 
next; also of youi- thirty bales, per the 
Star, net proceeds, $1430 60, at your credit, 
due the 25th of February next; likewise, 
your account current with us, up to the 1st 
inst., showing a balance in our favour of 
$3296 38, at that time, all of which we hope 
you will find correct. We closed the accounts 
of aiessrs. A. & R. M. Cunningham in our 
books, the balance due on which, you will 
perceive you are charged with. The most 
part of the cotton sold, is at 13, some little at 
1314. and some at 12Y^^\2.%, 

"P. S. We enclose for your acceptance, 
Mark Wilson, Esq's, draft on you, at 3 
months, for $2000, which be pleased to return. 
Yours, &c., Hamilton, Donaldson &. Co." 

After the said notes had been dishonoured, 
to wit, on the 21st of April, 1826, James 
Hamilton, one of the plaintiffs, was in the 
town of Petersburg, and there received from 
the defendant in person, on account of the 
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dealings between the plaintiffs and the de- 
fendant, $3000 in hank notes, and a draft for 
$2000, and gave the defendant a receipt for 
the same, in the following words and figures, 
to wit: 

"Receired, Petersburg, 21st April, 1S26, of 
Alexander Cunningham, Esq., three thou- 
sand dollars in the Bank of Virginia notes, 
and a draft of Beers, Bunnell & Booth, on 
Beers & Bunnell, of New York, dated 20th 
April, 1S2G, at GO days date, for three thou- 
sand dollars, which are to be applied to his 
credit, with Hamilton, Donaldson & Co., on 
my arrival in New York. James Hamilton." 

Afterwards, to wit, on the 5th of May, 
1826, the plaintiffs wrote a letter from New 
York, to the defendant of that date, wherein 
they say, among other things:— "Yom- drafts 
on us in favour of Jlr. JPCauley, becomes 
due the 19th inst., all of which, with the 
balance due on former account, amounts to 
$8195 99." The "former account," in the 
passage alluded to, was the same account 
cm-rent rendered by the plaintifEs to the de- 
fendant, hereinbefore referred to; and the 
said balance of §8195 99, is made by assum- 
ing the balance of $3300 66, appearing due 
on that account current, as a correct bal- 
ance, adding thereto the said drafts In fa- 
vour of Jl'Cauley, amounting to $5050, and 
the sum of $2000, and crediting the defend- 
ant by an item of §2160 67, for money re- 
ceived in aiarch, 1826. And nothing was in- 
cluded in the said sum of $8195 99, as char- 
ged to the defendant on account of the said 
two protested notes of Lyon, endoi-sed by 
Rogers. On the 22d of July, 1826, the plain- 
tiffs wrote a letter to the defendant of that 
date, and therein enclosed an account cur- 
rent, brought down to the 1st of August fol- 
lowing, in which the defendant is charged 
under dates of the 10th and 16th of March, 
1826, with the aforesaid two sums of $1158 28, 
and $1158 29, on account of tlie two pro- 
tested notes of Lyon, endorsed by Rogers, 
which letter and account cm-rent were re- 
ceived by the defendant in due course of 
mail. In November, 1826, the plaintiffs ren- 
dered the defendant another account cm-- 
rent, carried down to the 1st of December 
following, showing that a balance would 
be due to tlie plaintiffs, at the last men- 
tioned date, of $475611, in which balance 
are included the two sums aforesaid, of 
S1158 28 and §1158 29, charged in the ae- 
count rendered in July, 1826, (before re- 
ferred- to) under dates of the 10th and 16th 
of ilarch, 1826, on account of the said two 
protested notes of Lyon, endorsed by Rog- 
ers. In December, 1826, an application was 
made to the defendant, through an agent of 
the plaintiffs' at Petersburg, to settle the 
account, and to pay or secure the balance 
due the plaintiffs thereon; when the de 
fendant, (besides objecting to some other 

items of charge against him in the said ac- 
counts, which are not now in conti-oversy,) 

objected to the said two charges against 
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him, under dates the 10th and 16th of March, 
1826, of $1158 28, and $1158 29, on account 
of the said two protested notes of Lyon, en- 
dorsed by Rogers, which two items (prin- 
cipal and interest,) are the only points now 
here in controversy: the plaintiffs insisting 
that tlte defendant is bound to pay them 
those two sums, with interest from the dates 
at which they are charged; and the defend- 
ant insisting that he is not bound to pay the 
plaintiffs the said two sums, or either or 
any part thereof, principal or interest. 

(Here follows, in the agreed case, the 
whole corre-spondence between the plaintiffs 
and the defendant, from the origin of the 
transaction, which is the subject of the pres- 
ent cont-oversy, until the dealings between 
them whoUy ceased. That correspondence 
is very voluminous, embracing a period of 
more than a year, and tiie editor has deemed 
it proper to omit it; the more especially,- 
since the portion of it which particularly 
applies to the two notes of Lyon, endorsed 
by Rogers, which constitute the subject mat- 
ter of this suit, has been aU-eady incorporat- 
ed in the agreed case, as above set forth.) 

The plaintiffs, as endorsers of the said 
Warren Rogers, instituted an action at law 
against the said Rogers, on the beforemen- 
tioned two notes of Joseph Lyon, endorsed 
by the said Rogers, in the supreme court of 
judicature, of the people of the state of New 
York, which action was brought to the term 
next ensuing the date of the protest of the 
said two notes, and they thereon recovered 
judgment against the said Rogers, in the 
month of May, 1827. No process of execu- 
tion has been sued out by the plaintiffs, on 
the judgment obtained against Rogers. 

MARSHALL, Cii'cuit Justice. Before I 
proceed to the point on which this cause ap- 
pears to me to depend, it may be proper <o 
notice some incidental questions which have 
been suggested in its progi-ess, or in the 
argument on the case agreed. 

It was contended by the defendant, at the 
trial before the jury, that the plaintiffs, by 
mingling the property of the defendant, 
with that of others, in a joint note, so as to 
deprive him of that perfect control over it, 
which his interest might require, or at least 
to embarrass the exercise of that control, 
had so misconducted themselves in the'r 
agency, as to become liable for the debt. I 
was inclined to this opinion, but placed it 
upon the usage at New York. The case 
states that usage, so as to justify the con- 
duct of the agency, and this is no longer a 
question in the cause; but I think it proper 
to declare, that I satisfied myself, as soon 
as I looked into the subject, that my fir.«!t 
impression was an erroneous one, and that 
the usage of New York, conforms to the 
general rule. 1 Liverm. Ag. 85, He quotes 
Mai. Lex Merc. 81, 82; Moll, de J. Mar. bk. 
•a; c. 8, § 4; [Ingraham v. Gibbs] 2 Dall. 
L2 U. S.] 136, note page 134; [Schenkhouso 
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V. Gibbs] 4 DaU. [4 U. S.] 136; Beawes, in 
his Lex Slercatoria (6th Dublin Ed. p. 36) 
In his chapter on the Law of Factors, &c., 
says: "One and the same factor may, and, 
generally, does act for several merchants, 
who must run the joint risk of his actions, 
though they are mere strangers to one an- 
other; as if five merchants shall remit to 
one factor, five distinct bales of goods, and 
the factor make a joint sale of them to one 
man, who is to pay one moiety down, and 
the other at six months' end; if the buyer 
breaks before the second payment, each 
man must bear a proportional share of the 
loss, and be contented to accept of their 
dividend of the money advanced." That the 
bills were sold upon credit, has not been 
urged against the agents as misconduct, be- 
cause they gave notice thereof to their prin- 
cipal, who acquiesced in the sale. Inde- 
pendent of this fact, the sale upon credit 
was necessary and usual at the time, and 
was within the power to sell. But the de- 
fendant insists on the fact, that his agents 
received notes in payment for the bills,' 
which notes had been given some time be- 
fore, and were not endorsed by the pur- 
chasers of the bills. These cu'cumstauces 
are said to be such as cast suspicion on the 
notes, and ought to have restrained the 
agent from taking them. What influence 
these circumstances, connected with others, 
might have on a jury, it is not for me to 
say. They are presented to the court, in the 
case agreed by the parties, connected with 
no Qther circumstance than this: that the 
malcers of the note were, at the time, con- 
sidered as good. If A. and B. give their 
note to 0. on account of any transaction 
with him, and before it becomes payable, C. 
wishes to negotiate it, I have never under- 
stood that, in a commercial city, this is an 
unusual circumstance which ought to dis- 
credit the note. If I am correct in this, 1 
can perceive no distinction between taking 
the note having three months to run, and tak- 
ing the note of G. the purchaser, with D. as 
his sturety on the same credit The whole de- 
pends on the relative credit of the parties. 
If A. and B. are as trustworthy at the time, 
as C. and D., I can perceive no solid reason 
for distinguishing between their notes. The 
same reasoning excuses the agent for not in- 
sisting on the endorsement of the purchaser. 
A man may be unwilling to put his name on 
any paper, and this might render doubtful 
notes still more doubtful; but ought not, I 
think, to discredit the notes of men whose 
mercantile standing was solid at the time. 
The cix'cumstances, that the bills were sold 
for a note of previous date, on which the pur- 
chaser did not place his name, are not, I 
think, per se, sufficient to weigh down tJie 
fact, that the maker and endorser were, at 
the time, in good credit 

Some stress has been laid .on the fact, that 
the name of the purchaser has not been com- 
municated to the defendant But the pur- 



chaser was not responsible, and the agent 
could have no motive for communicating it. 
Had it been demanded, suspicion might have 
been justified by withholding it; but no im- 
pox'tance ought, I think, to be attached to the 
simple omission to communicate it, when no 
inquh'ies were made on the subject. 

A poiat of more difficulty has been very 
much pressed in the argument. It is the 
omission of the agent to give notice of the 
non-payment of the notes. It is laid down 
generally by Paley and Chitty, that it is the 
duty of an agent in whose hands a bill is 
placed for collection, to give immediate notice 
of its dishonour. Both Paley and Chitty 
adopt the rule from Beawes' Lex Mercatoria, 
in his chapter on Bills of Exchange, &c, fig. 
117 (Gth Dublin Ed. 373). The passage in 
Beawes is in the following words: "It is in- 
cumbent on him to whom a biU is remitted in 
commission; 1, to endeavour to procure ac- 
ceptance: 2, on refusal, to protest, (if not 
forbidden,) though not expressly ordei'ed: 3, 
to advise the remitter of the receipt, accept- 
ance, or protesting it, and, in case of the lat- 
ter, to send the protest to him: 4, to advise 
any thh'd person, that is or may be concerned 
in it, and all this by the post's retm'n, with- 
out fm'ther delay." The coimsel for the de- 
fendant insists, that a neglect of the duty 
thus prescribed, renders the agent liable for 
the amount of the bill, if the debt should be 
lost. The plaintiffs contend^ that such neg- 
lect subjects him only to compensation for the 
injury actually sustained from that cause. 
It is plain, from the language of the sentence, 
that the author could not mean to say, that 
the failure of the agent in any part of the 
duty thus prescribed, would subject him, un- 
der all circumstances, to the payment of the 
whole bill, if it should b© dishonoured by non- 
payment on the part of the drawee. It is de- 
clared to be equally the duty of the agent to 
advise the remitter, of the receipt, accept- 
ance, or protest These are placed in the text 
on the same footing. But it will not be pre- 
tended that the omission to give notice of the 
receipt of the biU, or of its acceptance, would 
render the agent liable for its amount, on the 
failure of the acceptor to pay. 

The defendant's counsel, however, do not 
put the case so strongly as to insist, that the 
agent, by neglecting, any particular part of 
his duty, becomes responsible for the whole 
debt, should the acceptor faU. They contend 
that he is in the same situation as the holder 
of a bill, or as if he had been a party to the 
note, and incurs the same responsibility, for 
any neglect of duty, as such person would 
have incurred. The plaintiffs controvert this 
proposition. The general rule, appears to me 
to be, that a person acting on commission, 
who by his misconduct has brought loss up- 
on his principal, is responsible to the precise 
extent of the loss produced by that miscon- 
duct. The rule is very well expressed by 
Mr. Liverrnore, in his valuable treatise on 
Agency (volume 1, p. 398). He says: "The 
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loss which the principal has sustained by 
reason of the negligence of his agent. I should 
take to be the true measure of damages, in an 
action founded upon that negligence. This 
appears to follow from the very definition of 
damages, being a recompense given by the 
jury, for the injury or wrong done to the 
party." And Beawes, in his chapter on Fac- 
tors, &c., says: "A factor is but a servant to 
the merchant, and receives from him, in lieu 
of wages, a commission," &c. "He ought to 
keep strictly to the tenor of his orders, as a 
deviation from them, even in the most minute 
particular, exposes him to make ample satis- 
faction for any loss that may accrue froni his 
non-observance of them." Again he says: 
*'A factor should always be punctual in the 
advises of his ti-ansactions in sales, purchas- 
es, affreightments, and, more especially, in 
draughts by exchange; for if he sells goods 
on trust, without giving advice thereof, and 
the buyer breaks, he is liable to trouble for 
his neglect; and if he draws without advis- 
ing his having done so, he may justly expect 
to have his bill returned protested." The 
rule which governs human transactions gen- 
erally, is, that compensation shall be appor- 
tioned to the injury; and that rule is, I think, 
applicjible to principal and agent. Russel v. 
Palmer, 2 Wils. 325; Smedes' Ex'rs v. Blmen- 
dorf, 3 Johns. 185. To this general rule, there 
are some exceptions. The law merchant has 
made one, which stands on reasons peculiar 
to itself. This exception relates to commer- 
cial paper. For the benefit of trade, and to 
avoid endless contention respecting liabilities, 
on paper of that description, a set of positive 
rules, prescribing with precision, the exact 
course to be pursued by the holder, and meas- 
uring the damage in every case of deviation, 
has been substituted by merchants, instead of 
the general rule of law, that the person 
chargeable with negligence, shall be respon- 
sible for the damages actually produced by 
his misconduct. This exception, applies to all 
those whose names are on the paper, and to a 
person who has induced an endorser to take 
a bill by a written promise to accept, but has 
not, I think, been carried farther. I do not 
think it has been extended to an agent to 
whom commercial paper is transmitted for 
collection, but who does not make himself a 
party to that paper, by putting his name 
upon it. I find no case which establishes this 
principle. 

Beawes, in his chapter on Bills of Ex- 
change, &c., fig. 18, says: "When any per- 
son has bills sent him to procure an ac- 
ceptance, with directions to return them or 
hold "them at the order of the seconds, &c., 
and the person to whom they are sent, either 
forgets or neglects to demand acceptance, or 
if he suffers the party on whom they are 
drawn to delay their acceptance, and the 
drawer, in the interim, fail, he is certainly 
very blame-worthy, for his carelessness and 
disregard of complying with his obligation; 
though this will not subject him to payment 



of their value." Mr. Beawes adds: "But if 
he should be urged and pressed to procure 
acceptance and payment of a bill sent him, 
and should protract or defer the getting it 
done, and the acceptant, being ignorant of 
the drawer's circumstances, declares he 
would have accepted it, had it been timely 
presented; the person guilty of the neglect 
will be obliged to make good the loss that 
has happened to his correspondent, purely 
through his omission and carelessness." Both 
these cases show, very clearly, the distinc- 
tion supposed by Mr. Beawes to exist, be- 
tween an agent to whom a bill is remitted for 
collection, and an endorser. If the liability 
of an agent to his principal was the same 
with that of a holder to his endorser, there 
can be no doubt that the loss would be his 
in the first case put; and that it would be 
equally his, in the last case put, although the 
drawee should not declare "that he would 
have accepted it, had it been timely present- 
ed." The same authoi:, in the same chapter, 
fig. 97, says:— "If a remitter in commission 
stands del credere for the remisses, he acts 
indiscreetly, if he has the bills made payable 
to himself or order, that he may endorse 
them." Among other reasons for this opinion, 
one is: 2, that, "the remitter by this means, 
makes himself liable, not only to answer all 
damages, &c., to his principal, but also to 
every possessor and endorser of the bill after 
him." "3. By endorsing the bill, he makes it 
his own, and obliges himself on the account 
of his principal, not only for the value by 
him received, but for all other charges and 
re-exchanges." "And though a remitter by 
commission does not stand del credere, he 
acts with equal imprudence in having the 
bills made payable to himself or order, and 
then endorses them, for thereby, he ef- 
fectually engages himself to stand del credere, 
without reaping any advantage therefrom." 
These passages show, that Mr. Beawes takes 
a clear distinction, between the relation in 
which an agent for collection stands to his 
principal, and that in which the holder of a 
bill stands to the drawer or endorser. The 
same negligence or omission which will de- 
prive the holder of all recourse against the 
drawer or endorser, will not subject the agent 
to his principal to the extent of the bill placed 
in his hands for collection. His name is not 
on the bill, and the law merchant does not 
apply to him. Warrington v. Furbor, 8 East, 
242. The case of Bridges v. Berry, 3 Taunt. 
130, was a bill drawn by the defendant him- 
self. The decision, that the neglect of the 
holder to give notice to the drawer of its dis- 
honour, deprived the holder of his recourse 
against the drawer for a pre-existing debt, as 
a security for which this bill was given, be- 
longs to a different and a much more diflacult 
question, which I am about to examine. 

The main question in the cause, and I will 
not affect to consider it a clear one, is this. 
Have the plaintiffs, by their conduct respect- 
ing these notes, made them absolute payment 
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towards the discharge of the debt due to 
them from the defendant? Have they made 
the notes then- own'i The parties stood to- 
wards each other in the double relation of 
principal and agent, and of debtor and cred- 
itor. This double relation does not sink either 
character, nor lessen the obligations imposed 
by either. That these notes were not applied 
in part payment of a pre-existing, ascertain- 
ed, and fixed debt-, but to the credit of the 
defendant in a running account, in which he 
was uniformly the debtor, is not, I think, a 
material circumstance. The transaction was 
not a sale of the bills of exchange, or of the 
notes, by the defendant to the plaintiffs; but 
an application of those bills, and of the notes 
for which they were sold, to his credit with 
them, in the ordinary way in which such pa- 
per is credited; that is, provisionally, to be- 
come absolute in their payment, or on such 
other event as may authorize the debtor to 
consider them as paid. It is admitted to be 
incumbent on the person receiving negotia- 
ble paper unier these circumstances, to use 
due diligence to obtain its acceptance and 
payment; and that neglect in these respects, 
converts the provisional into an absolute 
payment But due diligence, it is alleged, 
has been used in this case; and the charge 
against tlie agents and creditors is, that they 
did not give notice that the notes were dis- 
honoured. Mr. Chitty (page 126) says: "The 
effect of taking a bill of exchange or promis- 
sory note, in satisfaction of a precedent debt, 
is, that the creditor cannot proceed in an ac- 
tion for such debt without' showing that he 
has used due diligence to obtain acceptance 
or payment; and also showing, if the de- 
fendant was a party thereto, or delivered it 
to the plaintiff, that the defendant had due 
notice of the dishonour." 

Elementary writers sometimes state gen- 
eral rules' as if they were universal; and do 
not aLways make those discriminations which 
a comparison of the cases themselves shows 
ought to be made; nor trace results to the 
true principle which produces them. Chitty 
is, undoubtedly, a very respectable writer; 
but when he carries a rule farther than the 
cases have carried it, the proposition he 
states, rests upon his own authority entirely; 
and when the dictum stands alone, unaccom- 
panied by the principle on which it is found- 
ed, there is the more reason for searching 
out the principle, and inquiring whether that 
will comprehend the case which the dictum 
will comprehend. If it will not, we may 
conclude that the writer has expressed 
himself carelessly, and may withhold our 
assent from his proposition, in the broad 
terms in which he states it In this case, 
Mr. Chitty makes it indispensable, that 
the defendant should have due notice of 
the dishonour of a note given, provisionally, 
in payment of a debt In general, the per- 
son who delivers such note, has his recourse 
against some other person, and that recourse 
may be lost, if immediate measures be not 
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taken to enforce the claim. In any case, 
there is an actual loss, or the law supposes a 
loss of the debt, and throws the hazard on 
him whose negligence has produced it. Mr. 
Chitty lays down the rule as if it did not de- 
pend on the fact that tliere were other per- 
sons whose responsibility might be affected 
by the want of notice. The authorities on 
which he relies for this broad proposition, 
are, an act of parliament passed in the 
fourth year of the reign of Queen Anne, and 
Bridges v. Berry, 3 Taunt 130. The act of 
parliament is not supposed to afEect this case. 
It may, however, be proper to advert to it 
It enacts that "if any person accept any bill, 
for and in satisfaction of, any former debt, 
&c., the same shall be esteemed a complete 
payment of such debt, if the person do not 
take his due course to obtain payment there- 
of," &c. Mr. Chitty may have founded him- 
self on his construction of this statute: so 
far as he has done so, his authority is inap- 
plicable to this case- 
Bridges V. Berry was an action brought 
against the acceptor of a bill of exchange, 
who, when the bill fell due, obtained time 
and gave the holder a bill drawn and en- 
dorsed by himself on one Ivory, payable two 
months after date. This bill was dishonour- 
ed, and the plaintiff omitted to give notice of 
its non-payment to the drawer. At the trial, 
it was admitted, that the plaintiff could not 
recover upon it, but he insisted that it con- 
stituted no bar to a recovery of the original 
debt The court determined that it was a 
bar; and if no reason had been given for the 
opinion, I should admit that the case sup- 
ported the principle for which it is cited. 
But the court does give a reason; it is that 
the defendant himself had a right to sue oth- 
er persons, and that the plaintiff, by not giv- 
ing him due notice of its dishonour, had put 
it out of his power to recover what was due 
thereupon. This is not an argument mixed 
up with other arguments, conducing to the 
judgment of the court, but is the very prin- 
ciple of that judgment. It is the" distinction 
taken in that case, and one cited in argument. 
It is the very foundation of the judgment a 
fact, without which, the judgment would not 
have been rendered. I will take the liberty 
to say, that this decision, if not inconsiderate- 
ly made, has been very carelessly reported. 
The defendant was the drawer and endorser 
of the bill, which was dishonoured. His re- 
course upon it, therefore, could have been 
only against the acceptor. His right to re- 
cover against the acceptor, depended on hav- 
ing funds in his hands, and the ability to 
recover, could be lost only by the insolvency 
of the acceptor. Neither of these essential 
• facts is stated in the report, but the opinion 
of the court is founded on them, and in ap- 
plying the case, we must suppose their exist- 
ence. Here, then, is an actual loss sustained 
by the debtor, to the amount of the bill, and 
his exoneration from the original debt is 
made to depend on that loss. The case. 
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therefore, does not support the broad princi- 
ple which Jlr. Chittj' has extracted from it. 
I cannot forbear noticing the distinction 
taken between the right to recover on the 
hill which had been dishonoured, and on the 
original debt It was admitted that no suit 
could be sustained on the dishonoured bill. 
Why ? Because the law merchant applied to 
it, and the doctrine of notice discharged the 
drawer and endorser. If this necessarily ap- 
plied to the debt, on account of which the 
bill was given, then there could be as little 
question in a suit for that debt, as on the 
bill. The law merchant would settle one case 
as positively as the other; but while the 
claim on the bill was abandoned as desper- 
ate, that for the original debt was defeated, 
only by the consideration of actual loss sus- 
tained, in consequence of the negligence of 
the creditor who was the holder of the bill. 
This distinction is still more strongly mark- 
ed in Bishop v. Kowe and Bishop v. Bayly, 
3 Maule & S. 302. The suit against Howe, 
was on a bill of exchange, drawn and en- 
dorsed by himself, and accepted by J. Bayly. 
It was also 'endorsed by the plaintiff, and was 
discounted at bank for Tucker. The bill was 
dishonoured, and due notice given. The 
money was in part paid, and, for the residue, 
amounting to £100, Tucker drew a bill on 
Lewis, payable to the plaintiff, which the 
plaintiff endorsed, and carried to the bank. 
This bill was also dishonoured, but no notice 
given to Tucker. It was insisted that, be- 
cause the remedy on the substituted bill was 
lost, no action could be maintained on the 
original debt. A verdict was taken for the 
plaintiff, and a rule to show cause why a 
new trial should not be granted, was dis- 
charged. Lord Ellenborough laid some stress 
on the circumstance, that the name of Tuck- 
er, though the person for whom the original 
bill was discounted, and who was, conse- 
quently, the debtor in fact, was not on it. 
Tucker was, therefore, a person intervening, 
and his bill was accepted, not for, and in sat- 
isfaction of a former debt, under the statute 
of Anne, but for the chance of its being pro- 
ductive. The plaintiff might have returned 
it presently, or within a reasonable time; 
and when the bill is dishonoured, unless it 
had been received in satisfaction of a former 
debt, he was not bound to go farther. Lord 
Ellenborough expressed great doubt, but was 
finally of opinion, that the original creditor 
was not bound to prove that notice was giv- 
en to the drawer of the substituted bill, espe- 
cially where the name of that drawer was 
not on the bill which constituted the original 
debt, for which the suit was brought. Le 
Blanc, J., was of opinion that no action 
could have been maintained on the substi- 
tuted bill, for want of notice; but that the 
substituted bill was no payment of the orig- 
inal bill, unless something had been done to 
discharge the party to that bill. If he could 
have shown that by the laches of the plain- 
tiff in the course of this negotiation, he had 



lost £100, or that he had been prevented from 
suing on tlie £100 bill, he might have made 
out a defence. Bayley, Jr., was of opinion, 
that if the defendant had proved that Tucker 
drew on funds in the hands of the drawee, 
the defence might have been sustained, but 
not having shown this fact, he had not made 
out his defence. This was, undoubtedly, a 
case in which the inclination of the court 
might be excusably in favour of the plain- 
tiff, for justice was plainly and strongly with 
him. The principle, in this case, as in 
Bridges v. Berry, is, that if a bill be received 
as provisional payment,- the omission to give 
due notice of its dishonour, deprives the 
creditor of his action on that bill, but does 
not compel him to take it as absolute pay- 
ment, or deprive him of his action on tho 
original debt, farther than damage has been 
sustained, actually, or in legal supposition, 
by the debtor. In both cases, the possible 
damage, was the loss of the funds which the 
drawer might have in the hands of the 
drawee. The court of common pleas seems 
to have assumed the existence of such funds; 
the court of king's bench required proof of 
the fact. They both show how entirely the 
question, whether a provisional, becomes an 
absolute payment, depends on circumstances, 
and how carefully all those circumstances 
are to be considered. Both these cases turn 
singly on the omission to give notice, unac- 
companied with any positive act, on the part 
of the creditor; circumstances may undoubt- 
edly raise a legal presumption against th& 
person who is creditor, or agent, or both, 
which may charge him with the loss, if he is 
merely an agent, or convert a provisional^ 
into an absolute payment, if he is a creditor. 
Some strong cases of this description have 
been cited, which, though decisions at nisi 
prius, are not to be absolutely disregarded. 

In Edgar v. Bumstead, 1 Camp. 411, the 
plaintiff, an insurance broker, had paid mon- 
ey assured for an insolvent underwriter, not 
knowing his insolvency at the time. Lord 
Ellenborough was of opinion that it could not 
be recovered back. This opinion was placed 
on the known course of dealing between the 
insurance broker, the merchant, and the un- 
derwriter. The agent, if not acting del cred- 
ere, would certainly not have been liable 
for the insolvency of the underwriter, yet, tlie 
act of voluntary payment, though made by 
mistake, fixed the debt due from the under- 
writer on him, and made it his own. 

In Jameson v. Swainstone, 2 Camp. o4G,- 
the plaintiffs, who were insurance brokers,, 
had effected a policy for the defendant on a 
vessel, which was afterwards stranded, and 
the plaintiffs advanced considerable sums of 
money to refit her for the voyage. An average 
loss was adjusted in May, 1S06, upon which 
the plaintiffs transmitted an account to the 
defendant, debiting him with their advances, 
and giving him credit for the average loss 

2 Reported in a note to Bousfield v. Greswell,. 
2 Camp. 545. 
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due from the underwriters. The balance due 
on this account was immediately paid. In tha 
month of August following, which was the 
usual time of settling between the brokers 
and the underwriters, the plaintiffs called 
upon the underwriters, some of whom re- 
fused to pay, on the ground of insolvency. 
Different applications were afterwards made, 
but without success. In August, ISOS, the 
plaintiffs transmitted another account to the 
defendant, claiming the sum due from the 
insolvent underwriters; on their refusal to 
pay, a suit was instituted, and at the trial, 
Mansfield, C. J., said, he was of opinion, that 
after so great a lapse of time between ren- 
dering the two accounts, the brokers, as be- 
tween themselves and their principal, must 
be presumed either to have received actual 
payment from the underwriters, or to have 
settled with them some other way. For the 
purpose of recovering from the defendant, 
they should have apprized him in August, 
1806, of the state of the underwriters, who, 
he was naturally led to suppose, had settled 
with the brokers; and their silence had de- 
prived him, for the space of two years, of 
all opportunities of enforcing the policies of 
insurance. The verdict was for the defend- 
ant. This is a case of simple agency. The 
delay will be admitted to have been such as 
to justify the opinion of the assured, that 
the money had been received by the brokers. 
But the language of the judge shows clearly, 
that immediate notice of the failure of the 
underwriters ought to have been given, and 
we are left to conjectm-e, for what length of 
time the laches of the agent might have been 
excused. 

These cases, as well as those of Andrew v. 
Robinson, 3 Camp. 199, and Ovington v. Bell, 
Id. 237, show on what nice circumstances 
tliese questions turn. 

In the case under consideration, a bill of 
exchange was remitted to the plaintiffs by 
the defendant, who was a debtor to the 
plaintiffs, in a letter of the 2oth of Novem- 
ber, 1825, directing them to sell 'it, and to 
place the proceeds to his credit, with them. . 
This bill was sold on the 7th of December, 
partly for cash and partly for negotiable 
notes, payable in March, 1826, which were 
endorsed to the plaintiffs, and placed by 
them in bank for collection. Notice of tha 
sale was given to the defendant the succeed- 
ing day, and an account transmitted to him 
on the 13th of January, 1826, in which he 
was credited for the proceeds of the bill. 
The money and the notes constituted two 
distinct items of credit. Thus far, the con- 
duct of the agents was unexceptionable. The 
bill was transmitted to them to be converted 
into available funds, and if they sold it upon 
credit, the notes, might have been payable to 
the defendant, in. which case, they must hav&. 
been transmitted to him to be endorsed," and 
returned for collection, or might be made 
immediately payable to themselves. The lat- 
ter course was more convenient to the parties, 



(Case No. 5,978; HAMILTON 

but it subjected the agents, however correct 
in itself, to any disadvantage connected with 
it. In March, 1826, the notes were regularly 
protested for non-payment According to 
commercial usage, the plaintiffs ought to 
have given the defendant immediate notice 
of their dishonour, and thus have put it in 
his power to direct such measures, as his 
view of ch'cumstances might suggest. Bay- 
ley, Bills, 174. No doubt he would have been 
guided by the advice of the plaintiffs; but he 
had a right to the exercise of his judgment, 
and the plaintiffs ought to have enabled him 
to eisercise its The correspondence between 
the parties was regular and frequent, yet no 
hint was given of the non-payment of these 
notes, until the 13th of June, 1826. From the 
silence of the^laintiffs respecting these notes, 
through the whole of this correspondence, the 
defendant had certainly a right to presume 
that they were paid, and had undoubtedly a 
claim upon the plaintiffs, commensurate with 
their actual damages. The rule by which 
these damages would be ascertained, is not 
now the question. The defendant insists, that 
the payment has become absolute, without 
entering upon this inquiry. If the case 
stopped at this point, I believe my opinion 
would be against him. But it does not stop 
at this point 

It is unnecessary to discuss the intricate 
questions which would arise in this stage of 



3 Opinion of Parsons, 0. J., in Colt v. Noble, 
5 Mass. 167: "A person appointed a factor to 
cause a bill to bo presented, is intrusted with no 
other powers, and it is his duty to notify his 
principal. The factor may not know to which 
of the prior parties to the bill the principal in- 
tends to resort, and if he does, he may not know 
their domicils, as he has no interest in the bill 
or privity with the parties." The contest in 
that case- was between the holders and the 
endorser. After the plaintiffs had purchased 
the bill of the defendant, then master of an 
American ship at Madras, and bound to Ports- 
mouth, in New Hampshire, where his domieil 
was, they seasonably sent it to their agents, 
merchants in London to obtain payment of the 
drawers there. The agents in due time caused 
the bill to be protested for non-acceptance and 
non-payment, and in a reasonable timei returned 
the bill with the protest to the plaintiffs in 
Madras. The agents sent no notice to the 
domieil of ihe defendant, which they might have 
done in three months from the protests, but 
due notice was given by the plaintiffs from 
Madras. The question was, whether the agents 
of the holders in Madras were bound to give 
'notice, &c. to the defendant, the endorser, or 
only to return the bills with the protests to their 
principals, who were seasonably to give notice? 
In the course of his opinion, Parsons, 0. J., 
said: "It is admitted by the defendant's coun- 
sel, that if a bill be remitted in payment, the 
correspondent may return it to the principal, 
when dishonoured, and is not bound to give no- 
tice to any of the prior parties to the bill. This 
is true; but the reason is, that he considers him- 
self a mere factor, until the bill be honoured. 
Then, as holder, he receives the money to his 
own use, crediting the principal with the pay- 
ment. There is, therefore, no differnce between 
the cases of a bill sent to a factor to procure 
acceptance, and of a bill remitted to a corre- 
spondent in payment, if the bill be dishonoured." 
Judgment for the plaintiffs. 



HAMILTON (Case No. 5,979) 



[11 Fed. Cas. page 332] 



the cause, the notes being negotiable paper; 
because, iny opinion turns chiefly on the acts 
of commission on the part of the plaintiffs, 
taken in connexion with this act of omission, 
ana with another which will be hereafter no- 
ticed. On the 21st of April, 1826, James 
Hamilton visited the defendant in Peters- 
burg, and received from him a very consid- 
erable payment on account of the debt to 
them, without mentioning the non-payment 
of the notes. This fact is a strong circum- 
stance to show, that the plaintiffs relied on 
the notes. It is said not to be shown, that 
Hamilton was the partner who transacted the 
business, or that he was acquainted with the 
fact. This might be an important inquiry 
in a criminal prosecution; but in a civil ac- 
tion, brought by the firm of Hamilton, Don- 
aldson & Co., all the partners, as residents 
of New York, must, I think, be presumed, 
unless the contrary be shown, to be residents, 
to be active pai-tners, and to be acquainted 
with the whole transaction. The silence of 
Mr. Hamilton is the silence of the firm. 

A still more important fact remains to be 
considei-ed. On the 5th of May, 1826, the 
plaintiffs wrote a letter to the defendant, 
concerning their increased responsibility for 
him, in which they recognise the account 
transmitted in January, and re-state the bal- 
ance between them, upon the principle that 
the notes were paid. This is, I think, equiv- 
alent to an account in which unconditional 
credit should be given for the notes. They 
were then dishonoured. The plaintiffs gave 
no notice of their dishonour, but credit the 
defendant for them. Had the relation be- 
tween the parties been merely that of princi- 
pal and agent, and the plaintiffs, instead of 
crediting the defendant for the notes, had 
paid their amount, the case would have been 
much stronger than that of Edgar v- Bum- 
stead, because the money would have been 
paid, not through mistake, but with full 
knowledge of the insolvency of the parties to 
the notes. Between the payment of the 
money by a mere agent, and the transmission 
of what -is equivalent to an acknowledgment 
of the payment of the notes, by a person who 
is at the same time agent and debtor, the 
distinction, I think, cannot easily be drawn. 
I have said that there is still another act of 
omission which has considei-able influence on 
this case. That is, the failure to enforce the 
judgment which has been obtained, or to 
show, otherwise, the insolvency of those who 
are liable for them. I readily admit, that in 
general, it is sufficient for him who has re- 
ceived negotiable paper as a provisional pay- 
ment, to present it for acceptance, and to 
demand payment, and in the event of the 
bill's being dishonoiu-ed, he may return it, 
and recur to his original claim. Had these 
notes stood in the name of the defendant, 
this course would have been sufficient. But 
they are in the name of the plaintiffs, and 
have been put in suit in their name. If the 
notes had been sent to the defendant with 



the name of the plaintiffs on them, they 
would, according to the cases, have been re« 
sponsible. Le Feuvre v. Lloyd, reported in 
1 Marsh. 318, and 5 Taunt. 749, is expressly 
in point. They have, by putting the notes in 
suit, placed their names upon them, and have 
disabled themselves from striking them off. 
They have taken upon themselves to collect 
the money by suit, and ought to show their 
inability to do so, before they can come 
against the defendant The defendant has 
been prevented from exercising any power 
over these notes by compromise, or otherwise, 
by the acts and omissions of the plaintiffs. 
The plaintiffs have undertaken to collect the 
money by suit. Under these circumstances, I 
think, they cannot recover the amount of the 
notes in this action. Judgment must be en- 
tered for the lesser sum found by the jmy. 
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Case No. 5,979. 

HAMILTON et al. v. DILLIN. 

[13 Int. Rev. Kec. 164.] 

Circuit Court, N. D. Tennessee. April Term, 
1871.1 

Factors— Right op ACTiojr — Act Jdly 13, 1861— 
Act Jult 2, 1864— Extortion. 

1. Factors who are compelled to pay an illegal 
exaction to an officer of the government for per- 
mission to ship produce in their charge are en- 
titled to maintain a suit to recover the amount 
of such exaction in cases where the owners 
themselves might do so. 

2. The regulations of the secretary of the 
treasury made in pursuance of the act of July 
13, 1861 [12 Stat. 255], requiring, as a condi- 
tion precedent to the shipment of cotton from 
the disloyal to the loyal states during the war, 
payment of four cents per pound upon the cot- 
ton to be so shipped, were legal and valid. 

[See note at end of case.] 

3. Had these regulations been invalid, the act 
of July 2, 1864 [13 Stat. 375], was sufficient to 
adopt and ratify them, and to legalize the action 
of the officers of the treasury department there- 
under. 

[See note at end of case.] 

4. If illegal exactions are made by officers ot 
the government involving payment of money, if 
the money is paid without objection it cannot 
afterward be recovered. 

This was an. action of assumpsit brought to 
recover $281,48848, being the aggi-egate of 
payments of four cents per pound upon cot- 
ton made by plaintiffs [A. Hamilton & Co.] 
between August 13, 1863, and June 11, 1864, 
to defendant [J. R. Dillin], as surveyor of 
customs at Nashville, for permits to ship the 
cotton from Nashville to the loyal states. 
This requirement was made under regulations 
prescribed by the secretary of the treasury 
under authority conferred upon him by the 
act of July 13, 1861, with regard to intercourse 
licensed by the president between the loyal 

1 [Affirmed in 21 Wall. (88 U. S.) 73.] 
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and disloyal states. The cotton upon wMch 
these payments "were made was shown to 
have been in charge of plaintiffs as owners 
or factors of the owners. It was not shown 
which. No protest was made to the exaction 
at the time of making any of the payments. 
The money had been duly paid into the treas- 
tiry before the suit was commenced. It was 
conceded that during the period in question 
the requirement was generally known, and 
that defendant would not have permitted any 
shipment without compliance with it, and that 
the result of any attempt to evade it woidd 
have been the seizure and condemnation of 
the cotton involved. 

For the plaintiffs it was contended that 
they were entitled to maintain the action as 
factors even if their factorship had terminated 
before the commencement of the suit; also, 
that the exaction imposed by the regulations 
complained of was authorized by the act of 
July 13, 1861; that if congress had intended 
to authorize such an exaction, it was not 
competent for them to do so, inasmuch as 
the same was in reality a tax, and the im- 
position thereof an act of legislative power 
which congress could not constitutionally 
delegate; that the act of July 2, 1864, did not 
intend to ratify the regulations in. question, 
and that it would not havit been competent 
for congress to have done so, for the same 
reason which precluded the original grant of 
tha power; also, that the payment of the mon- 
ey imder circumstances which would, as it 
was well known, have made any protest un- 
availing, was in essence a compulsive pay- 
ment, since the plaintiffs wore compelled to 
make the pajonent in order to obtain per- 
mission to ship theh: cotton. 

TTpon the other hand, is was contended that 
there could be no recovery by plaintiffs in any 
view of the law upon the other points, except 
in the character of owners of the cotton upon 
which the payments had been made, and that 
they had not shown that they were such own- 
ers, but only that they were owners or factors 
of the owners; that it had not been- shown 
that, at the commencement of the suit, plain- 
tiffs were even the factors of any of the own- 
ers, and that the mere fact of having been six 
years previously such factors for a day or a 
week could not empower them to maintain 
the suit after the business of the factorship 
had been closed, and perhaps all their prin- 
cipals had died. But that aside from this, 
plaintiffs could not recover because they had 
not objected to the requirement complained 
of at the time, nor indeed until long after the 
money had been paid into the treasury, and 
so the payments had been in the view of the 
law voluntary. And, fmrther, that independ- 
ently of the foregoing, the regulations com- 
plained of were perfectly valid. That the 
act of July 13, 1861, conferred upon the sec- 
retary of the treasury the power to make 
regulations for the conduct of the trade to be 
licensed between the loyal and disloyal states 
by the president That the. power to regulate 



included the power to make the charge com- 
plained of. That Trnder the power to "regu- 
late" commerce contained in the constitution, 
congress exercises the power to regulate navi- 
gation, which included the imposition of ton- 
nage, light-money, etc., and the requirement 
of steamboats and vessels engaged in the 
coasting trade to take out annual licenses, 
involving payments of money; so that it ap- 
peared that the word "regulate" included the 
requirement of money. That the intention 
of congress was plain to confer the power 
upon the seci'etary, for aside from the breadth 
of the term "regulations" employed by them, 
the action of the secretary himself, implying 
his own construction of the power, was en- 
titled to great consideration in view of his 
eminent character, and also in view of the 
fact that he was of com'se in familliar con- 
ference at the time of the passage of the act 
with the members of congress; also from the 
fact that the power was exercised immedi- 
ately under the eyes of congress without pro- 
voking any expression of disapproval upon 
theh* part, and, what put this question beyond 
all controversy, from the fact that by the act 
of July 2, 1864, congress made mention of the 
moneys collected under the regulations com- 
plained of, and provided for their' disposi- 
tion. That the act of July 2, 1864, would 
have ratified the regulations and the action 
had under them even if these had not been 
originally legal; and cases were adduced 
showing that certain actions of municipal cor- 
porations ultra vires had been held to have 
been retroactively made valid by subsequent 
legislation. 

As to the incompetency of the original grant, 
or the subsequent ratification, for the reason 
that neither would have involved the delega- 
tion of legislative power, it was urged that 
while the power of taxation was a legislative 
power and insusceptible of delegation, the 
requirement in question was not a tax. That 
it was made in the exercise of the war power 
in the enemy territory, and was such an act 
as without the act of July 13, 1861, the presi- 
dent might have done as commander-in-chief 
of the army and navy, and the regulations 
were approved by the president. It had been 
held that in time of war the president might 
erect a military government in conquered 
territory, with courts of justice, and power 
even to lay and collect duties. It had been 
settled that the late civil war involved while 
it lasted all the effects and consequences of 
a war between independent nations, though 
when it was over rebels might individually 
be called to account as traitors. During the 
war, then, Tennessee being enemy country 
and intercourse between its inhabitants and 
the rest of the states unlawful, the president 
might have licensed trade under proper re- 
strictions between the people in localities 
firmly occupied in the enemy territory and 
those supporting the government. That a 
measure bearing upon the conduct of the 
war and in mitigation of its general effects 
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was as truly a war measure as one intensify- 
ing these effects. Tliat tlie requirement of 
payment of proper fees and cliarges for a 
privilege which might be withheld altogether 
from enemies, was certainly not a restriction 
beyond the president's power. If a military 
government emanating from him might im- 
pose duties on imports, he might certainly 
require payment of such fees for the privilege 
to trade granted to enemies. That the act 
of July 13, 1861, was restrictive of the presi- 
dent's powers, who but for this might have 
licensed the trade in question absolutely, while 
the act required it when licensed to be car- 
ried on under the regulations imposed by the 
secretary. But it must be constantly kept 
in mind that the power in question would 
have existed without the act, and that there- 
fore the plaintiffs must resort to the act to 
resti'ict the power; and when the act is con- 
sidered, so far from restricting this power, 
it contains a declaratory grant of the power 
to the secretary of the treasury, who was 
selected to frame the regulations because 
they were to contribute to his department, 
but for which, doubtless, the secretary of 
war would have been chosen for this purpose. 

H. H. Harrison and Edward Jordan, for 
plaintiffs. 

R. McP. Smith, U. S. Atty., and J. R. Dillin, 
for defendant. 

THE COURT (charging jury). This case 
is one of great importance, both from the 
amount in controversy and the character 
of some of the principles involved, which af- 
fect many persons residing in the Southern 
states. I regret that the briefness of the time 
intervening between the trial of the ease 
and my enforced departure to Memphis to 
open the courts there at the appointed time 
for the Western district, has precluded a 
more elaborate consideration than I have 
been able to bestow upon the points discussed 
by the counsel upon both sides, and I would 
hardly be willing now to act in the premises 
if I were not satisfied that, whatever the re- 
sult may be here, the unsuccessful party will 
renew the contest in the supreme court of the 
nation, a legally infallible tribunal, upon 
which, therefore, will be devolved the re- 
sponsibility of disposing of the case. 

The questions to be passed upon by the 
court have been argued by the counsel upon 
both sides with surpassing ability. They have 
been presented in every aspect, and illustrat- 
ed by Juminous and exhaustive reasoning 
and an ample array of authority. Counsel 
have left nothing undone which could have 
been done to establish their respective po- 
sitions. 

The first point in the order of the contest 
is whether plaintiffs are entitled to main- 
tain this suit in the alternative character of 
owners or factors. It is objected that they 
can recover, if at all, only in the character of 
owners of the cotton upon which the require- 
ment of four cents per pound was paid by 



them, and that, not being shown to have 
been such owners, but only factors of the 
owners, they are in no better position than 
if they had been factors in respect of all 
of the cotton in question. I do not regard 
this point as well taken. If as factors in 
charge of the cotton the plaintiffs were re- 
quired to pay and did pay for permits to ship 
the same to the loyal states, and the exaction 
of the money so paid were illegal, I think 
that they became entitled to recover the ag- 
gregate of the money thus paid, unless there 
is some reason to the contrary which would 
preclude a recovery by the owners them- 
selves. 

I come now to the main point in controver- 
sy, one of vastly more consequence than that 
just disposed of. Were the regulations of 
the secretary of the treasury, approved by 
the president, which imposed the require- 
ments in question, illegal and void? These 
regulations were made in pursuance of au- 
thority conferred by section 5, Act July 13, 
1861, which provides that, under certain cir- 
cumstances, the president might issue his 
proclamation declaring the inhabitants of cer- 
tain states in insurrection against the United 
States, and that, thereupon, intercourse be- 
tween them and the rest of the United States 
should be unlawful, except such as might be 
licensed by the president and carried on under- 
regulations prescribed by the secretary of the 
treasury. By these regulations, which were 
approved Jby the president, permits were re- 
quired for all shipments to be granted by 
officers appointed at various points by the 
secretary of the treasury. The surveyor of 
customs, the defendant in this cause, was 
the only officer at Nashville authorized to 
grant a permit for the shipment of cotton 
therefrom to the loyal states, and certain 
"fees" were required to be paid before the 
permit was to be gi-anted. Section 42 of the 
regulations of September 11, 1863, provided 
that "the following fees were prescribed," 
and, among others, "for each permit to pur- 
chase cotton in any insurrectionary district 
and to transport the same to any loyal state 
per pound ten cents," etc. 

It is contended ■ that the power vested by 
the act of July 13, 1861, in the secretary of 
the treasury to make regulations respecting 
the trade to be licensed by the president, 
was not intended to include the power to 
impose these charges, and that congress had 
no constitutional power to authorize the sec- 
retary to impose them, because, it is said, 
the requirerdent was in essence a tax, and 
the power of taxation, being legislative in 
its character, is not susceptible of delegation 
to an executive officer. And it is denied that 
the act of July 2, 1864, intended to -adopt 
and ratify the regulations in question and 
the action of the officers of the treasury de- 
partment thei-eunder, while it is contended 
that such an effect cannot have been pro- 
duced, even if this was the intention of the 
act, for the same reason which would have 
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invalidated the original grant of the power 
if attempted to be made. Certainly the act of 
July 13, 1S61, did not attempt to confer upon 
the secretary of the treasury the power to 
lay a tax. And it is conceded that such a 
power could ..not have been constitutionally 
conferred upon him by congress, or retroact- 
ively legitimated if assumed to be exercised 
by him. The argument that the requirement 
in question was a tax was very ingenious, 
and at the time impressed me very strongly. 
But upon reflection I am unable to consider 
this as a tax. A tax is defined to be a rate 
or sum of money assessed on the person or 
property of a citizen by government for the 
use of the nation or state. Taxes are uniform 
throughout the country. But the charge in 
question was only to be enforced in the states 
declared to be in insurrection. Let us consid- 
er their situation at the time. The president, 
by his proclamation issued in pursuance of 
the act of July 13, 1861, had declared the 
inhabitants of the state of Tennessee, among 
other states, to be in insurrection against the 
United States. It is perfectly well settled 
that they were, in the view of the law, pub- 
lic enemies of the United States while the war 
existed. The effects and consequences of our 
Civil War while it continued were precisely 
tl:? same as if it had been a war between two 
independent nations. By virtue of the act 
of July 13, 1S61, and, aside from this, as 
a consequence of the war, intercourse be- 
tween the people of Tennessee and those of 
the loyal states was prohibited. The state 
was, as it were, outside of the government. 
It was enemy territory. Independently of the 
act of July 13, 1861, the president as the 
chief executive of the nation, the commander- 
in-chief of the army and navy, had power, 
under proper circumstances, in the exercise 
of a sound discretion, to mitigate the general 
effects of the war by permitting the inhabit- 
ants of localities of the enemy territory firm- 
ly occupied by the national forces to tx'ade 
with the loyal states. He had the right to 
grant this privilege, for such it was, under re- 
strictions. He might prescribe as a condition 
the payment of proper fees and charges. The 
regulations in question were approved by the 
president The war did not, of course, create 
any new powers in the president not pre- 
viously contained in the constitution. But 
powers which slumbered in peace awoke in 
time of war. A step in mitigation here 
and there of the effects of the war was as 
truly a war measure as one in the contrary 
direction. It cannot be said that the fees 
charged here were in, excess of the power 
with regard to the trade in question. It is 
clear that they were not ratable charges upon 
the citizens of the United States In normal 
relation to the government, and so within the 
definition of a tax. They were fees charged 
for the privilege of trading in the products 
of the enemy country; and shipping these 
to that' portion of the country in which the 
authority of the government was acknowl- 



edged and upheld. Their imposition was ad- 
ministrative in its character, being the exer- 
cise of the war power in the enemy country. 
And this would have been lawful without the 
act of July 13, 1861. But this act expressly 
authorizes the secretary to make regulations 
governing this trade. This provision certain- 
ly does not take away the power to impose 
the charges which existed without the pro- 
vision. In the regulations made in pursuance 
of this act these charges are denominated 
"fees." I cannot doubt that it was the in- 
tention of congress to confer the power in 
question. The power to make regulations 
is broad enough to include it The authority 
of tbe secretary's own construction, in view 
of his. eminent character, is great, and then 
he was, of course, at the time of the passage 
of the act, in familiar intercourse with mem- 
bers of congress who passed it and the regu- 
lations were approved by the president who 
approved the act. And, besides this, the power 
was exercised immediately under the eyes of 
congress without any expression of disap- 
proval upon their part both by the secretary 
in office during the period in question, and by 
his successor, whose construction was similar 
to his predecessor's. And lastly, in the act 
of July 2, 1864, congress expressly mention 
these fees and provide for their disposition, 
thereby clearly intimating their knowledge 
in regard to the collection of the fees under 
the regulations and approving thereof. In 
section 11 of the last-mentioned act they pro- 
vide that the expenses of the execution of the 
act shall be defrayed "from the proceeds of 
the fees imposed by said rules and a'egula- 
tions," etc. This act not only puts to rest 
any lingering doubt as to the intention of 
congress in conferring the power to make the 
regulations in question, but, had the action 
of the secretary in making them been in ex- 
cess of the power conferred, it would have 
operated to adopt and ratify the regulations 
and the action thereunder, and to render them 
valid ab initio. Inasmuch as I have already 
stated that I regard the powers in question 
as possessed by the president without the act 
of July 13, 1861, and as not being legislative 
in theit character, it foUows that unless takeu 
away by the act they existed when exercised. 
We have seen that theregulations were approv- 
ed by the president But so far from taking 
away thepower, the act of July 13, 1861, express- 
ly confers it upon the secretary of the treasury 
by empowering him to make regulations to 
govern the trade to be licensed by the presi- 
dent; and if not possessed by the president, 
the po.wer was one which it was competent 
to grant or to adopt and ratify if exercised 
without having been previously granted. The 
secretary acting as the agent of the govern- 
ment, but in excess of his powers, his action 
might be subsequently adopted and ratified 
by the government. 

Upon the third point discussed I am com- 
pelled to the conclusion that the payment of 
the money in question by the -plaintiffs in 
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compliance with the defendant's demand 
without any protest or exception, was a 
voluntary payment, and the money cannot 
now be recovered. Both parties evidently re- 
garded the requirement as perfectly legal. 
The money was duly paid into the treasury 
by the defendant CJonceding that the exac- 
tion was unlawful, it was clearly a case of a 
mutual mistake of law. It was acquiesced 
in by plaintiffs, and they cannot, several 
years afterwards, be heard to complain. I 
confess that the strong array of authorities 
adduced by plaintifEs' counsel to show that 
the payment was compulsive appeared to me, 
at the time, almost overwhelming; but the 
case of EUiott v. Swartwout, 10 Pet. [35 V. 
S.] 137, cited by the district attorney, appears 
to me to be precisely in point. I cannot dis- 
tinguish the payment here from that in that 
case. 
The jury returned a verdict for defendant. 

The case will be taken to the supreme court 
of the United States. 

[NOTE. A writ of error was taken by the 
plaintiif upon exceptions to this char^je. The 
judgment of the court below was affirmed in 
fin opinion by Mr. Justice Bradley, — ^21 Wall. 
(88 U. S.) 73,— holding that: (1) Under the au- 
thority of the act of July 13, 1861, the president 
and the secretary of the treasury imposed the 
above condition upon the transportation of cot- 
ton. (2) The position of the plaintiffs was a 
voluntary one, and their application for permis- 
sion to engage in the trade and their payment 
of bonus without compulsion take the case out 
of tliat class ordinarily constituting the rule 
as to voluntary payments. (3) The rule of con- 
struction of an act of congress depends in some 
sort upon the nature of the subject-matter. (41 
The power of regulation in such a case is to be 
taken in its broadest sense, and * * * in- 
cluded the power to impose such conditions as 
the president and secretary should see fit. (5) 
The conditions imposed were not in the exercise 
of the taxing power, but of the war power; 
hence they were not void as conflicting with 
certain reventie laws; and that congress, by the 
act of March 12, 1863, § 4 (12 Stat. 820), clearly 
recognized the president's above demarcation of 
insurrectionary territory.] 
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HAMILTON et al. v. EATON.i 

d Hughes, 249; 2 2 Mart (N. C.) 1; Mart. (2d 
Ed.) S3; N. C. Gas. 77.] 

Circuit Court, D. North Carolina. June, 1792. 

CoNPiscATEU Debts— Treaty op 1783. 

When, during the war of Independence (1775 
to 1783), a debt due from a citizen of North 
Carolina to a British subject had been confis- 
cated to the use of that state by law of its leg- 
islature and been paid to its commissioners by 
the debtor, held, that under that clause of 
the treaty of peace of 1783, by which it had 
been stipulated that citizens of either side should 
meet with no lawful impediment in the recovery 

iThis report of the case is muj-h condensed 
from a very elaborate report of tbe pleadings, 
argument of counsel, and opinions of judge, in 
pages 1-77, pt 2, Francois Xavier Martin's 
Notes of North Carolina Cases. 1797. 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



of bona fide debts contracted before the date of 
the treaty, judgment must be rendered for the 
plaintiff in a suit brought for such debt. 

This was an action of debt upon a penal 
bill bearing date the 11th day of August, 
1770, for the penal ^m of eight hundred 
pounds, proclamation money, to be dis- 
charged by the payment of four hundred 
pounds, like money, payable on the first day 
of August, 1778, with lawful interest from 
that date. The plaintiffs, Archibald and 
John Hamilton, trading under the firm of 
Archibald Hamilton & Co., were subjects of 
Great Britain, but were residents of North 
Carolina before and at the time of the Dec- 
laration of Independence, July 4th, 1776. 
The defendant John Eaton, was a citizen of 
the United States, and of North Carolina, 
and was a citizen of North Carolina before 
the said Declaration of Independence. There 
were several pleas to this action. It is use- 
less, as the case turned on that to state any 
other than the first and principal one of those 
pleas, which was, that a law of the state had 
required that all persons, subjects of the 
state, living therein, who bad traded to Great 
Britain or Ireland, should take an oath of 
allegiance or depart out of the state; that 
the plaintiffs had departed out of the state, 
leaving their debt due them; that another 
law of the state had appointed commissioners 
to sequestrate debts of citizens due to sub- 
jects of Great Britain to the use of the state, 
which commissioners had duly sequestrated 
this debt, which the defendant had paid to 
them for the use of the state; and that, 
therefore, by the laws of war and the law of 
nations, the defendant did not owe this debt 
To this plea it was replied, that by the treaty 
of peace, which was entered into between 
Great Britain and the United States, which 
terminated the war of the Revolution in 1783, 
it had been stipulated by the two powers, 
that "creditors on either side should meet 
with no lawful impediment to the recovery 
of bona fide debts heretofore contracted." 
To this replication there was a demurrer, 
and there was a joinder in the demurrer. 

Mr. Davie, for plaintiffs. 
Jklr. Baker, for defendant 

Before ELLSWORTH, Circuit Justice, and 
SITGREAVES, District Judge. 

SITGREAVES, District Judge. This is an 
action of debt brought by the plaintiffs, to 
recover of the defendant on an obligation 
made in the year 1776. The defendant has 
pleaded four several pleas in bar, which are 
now for the decision of the court by demur- 
rer. I shall consider of the case as it ap- 
pears by the first plea, which places the de- 
fendant on the most advantageous ground, 
as a decision on that will probably govern 
all the cases arising out of the subsequent 
pleas. The ease as it appears by the first 
plea is as follows: The plaintiffs were mer- 
chants, residents of North Carolina, before 
and at the time of the Declaration oLInde- 
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pendence. By an act of the legislature gt 
North Carolina, passed in April, 1777, it was 
among other things enacted "that all per- 
sons being subjects of this state, and now liv- 
ing therein, or who shall hereafter come to 
live therein, who have traded immediately to 
Great Britain or Ireland, within ten years 
last past, in their own right, or acted as fac- 
tors, storekeepers, or, agents here, or in any 
of the United States of America, for mer- 
chants residing in Great Britain or Ireland, 
shall take an oath of abjuration and alle- 
giance, or depart out of the state," By the 
same act, such persons weria permitted to sell 
their estates, to export the amount thereof in 
produce, and to appoint attorneys to sell and 
dispose of their estates for their use and ben- 
efit The plaintiffs falling within the de- 
scription of persons contemplated by this act, 
and refusing to take the oath, departed the 
state, the debt which is the subject of the 
present suit then existing. By subsequent 
acts of the legislature, all the estates, rights, 
properties, and debts of certain persons, 
among which the plaintiffs are specially 
named, are declared to be confiscated, and 
the debts due to such persons are directed to 
be paid to certain commissioners, to be ap- 
pointed by the county courts for that pur- 
pose, by all persons within the state owing 
the same, under pain of imprisonment, which 
payment it is declared shall forever indemni- 
fy and acquit the persons paying the same, 
their heirs, etc., against any future claim for 
the money mentioned in the receipts or dis- 
charges of such commissioners. In obedi- 
ence to those acts, the defendant paid the 
debt in question to the commissioners au- 
thorized to receive it, and relies on that pay- 
ment as legal, and a full and sufficient dis- 
charge; the plaintiffs admitting the fact of 
payment as legal on the construction of the 
treaty of peace, the constitution of the Unit- 
• ed States declaring that treaty to be part of 
the law of the land. The counsel for the 
plaintiffs in support of this' claim has, in the 
course of his argument, presented to the 
view a doubt whether the debt in the pres- 
ent question has been confiscated in a strictly 
legal sense, by any of the acts called confis- 
cation acts, and has urged the doubt stren- 
uously, and with much force of argument, 
contemplating them as a body of penal law, 
and of course subject to the legal rules of 
construction in such cases. The observations 
on that point would merit much attention, 
but I deem it not absolutely necessary to in- 
vestigate that question in forming an opin- 
ion of the present case, and shall confine my 
observations solely to the law and the facts, 
as they arise out of the pleadings in the first 
plea of the defendant, which admits alone 
of this, question, viz.: Are the plaintiffs 
barred of recovery? 

It would appear quite unnecessary to in- 
quire whether congress, under whose author- 
ity the treaty was negotiated, was vested 
by the state with a power competent to en- 
llEED.OAS. — 22 



ter into such a conti'act, had not part of the 
argimaeut of the defendant's counsel seemed 
to require it. No one will doubt if they had 
the power, the treaty consequently became 
obligatory on the people of the United States 
when made and duly ratified. Whatever 
agreement the states may have entered into 
at the Declaration of Independence, and to 
what purposes and extent that agreement 
may or may not have bound them, as a con- 
federated body, it is clear that at .a subse- 
quent period, and previous to the negotiation 
of this treaty, they by their delegates in con- 
gress formed and entered into a solemn com- 
pact, by which they plight and engage the 
faith of their constituents to abide by the de- 
termination of the United States in congress 
assembled on all questions which by the 
confederation are subniitted to them; and 
that the articles thereof shall be invariably 
observed by the states. Among many other 
portions of sovereignty which the states 
thought proper to deposit in that confederat- 
ed head was the sole and exclusive right and- 
power of determining on peace and war (ex- 
cept in certain cases specially enumerated), 
of sending and receiving ambassadors, en- 
tering into treaties and alliance^. No words 
can be more comprehensible or express rela- 
tive to the point in question; nor is there of- 
fered to my mind the least room of doubt. 
Admitting, for argument's sake, what has 
been contended, that the ministers who nego- 
tiated the treaty exceeded the powex-g grant- 
ed them, certainly the ratification of that in- 
strument by congress confirmed and legalized 
all that had been done by them; and if it 
could be supposed, as has been said, that 
congress in the ratification of it exceeded the 
powers vested in them by the state, the act 
of assembly of this state passed in 1787 must 
have extinguished every scintilla of doubt 
as to its validity and obligatory force on 
their citizens. That act is a per%ct recog- 
nition of the whole treaty, declares it to be 
part of the law of the land, and directs the 
judges to decide accordingly." The last-men- 
tioned act must surely be sufficient to satisfy 
the mind of the most scrupulous and skep- 
tical. For myself, I do not hesitate to de- 
clare that it adds nothing to the validity and 
legality of the treaty; that its ratification by 
congi-ess was alone sufficient, and that the 
act of assembly of the state was superfluous. 
The counsel for the defendant has con- 
tended that by the operation of the acts of 
confiscation and the payment into the treas- 
ury, the -plaintiffs were wholly divested of 
their right, and the same, if existing at all, 
was vested in the state. This forms a mate- 
rial part of his defence, and if it. had been 
clearly evinced that the right of the plain- 
tiffs was wholly extinguished by the opera- 
tion of the confiscation acts, and could not 
possibly be revived or restored by any sub- 
sequent act of the state or the nation, it . 
would follow of course that they could have 
no demand against' the defendant In sup- 
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port of this argument, it is said (4 Bac. Abr. 
637) that all acts done under a statute while 
in force are good notwithstanding a sub- 
sequent repeal. I am ready to admit the 
principle in its fullest extent, in the exposi- 
tion of a statute or municipal law of any par- 
ticular state. It is consonant with reason, 
and is justified by the necessity of the case. 
It prevents much confusion and embarrass- 
ment, and insures a ready submission to the 
laws, by a confidence in the security implied- 
ly promised to such obedience. If the treaty 
was now to be considered as sua. act of the 
state, and emanating from the same author- 
ity only that produced the acts of confisca- 
tion, this reasoning might be solid. But such 
an iifetrument as the treaty of 17S3 cannot be 
subject to the ordinary rules of construction 
which govern the exposition of statutes of 
a particular state. They have for their ob- 
ject the regulation of the rights of a distinct 
community or society only, whose interests 
being similar, are equally aflEected by a 
uniform regulation of their rights; who are 
alike united by the allegiance due to and 
protection from the same government. That 
is not the case with a compact formed be- 
tween two separate and distinct nations, rel- 
ative to certain specified subjects which in- 
volve interests of their respective citizens or 
people, unavoidably clashing with each other. 
The one is an act of a state, but a component 
part of the nation providing for the benefit 
of its own citizens. The other a compact 
of the whole nation (of which that state is 
but a part) with another nation which must 
necessarily control all acts issuing from the 
inferior authority which might contravene 
it This is evinced by that plain and strong 
expression in the constitution of the United 
States, which declares that all treaties made, 
or which shall be made, under the author- 
ity of the United States shall be the supreme 
law of th.e land, and the judges in every 
state shall be bound thereby; anything in the 
constitution or laws of any state to the con- 
trary notwithstanding. 

Taking it for granted, then, that the treaty 
is not to be governed, when in opposition to 
particular laws, by the rigid rules of the com- 
mon law, nor to be restrained in its opera- 
tion by any statute of any particular state, 
"but that it ought to be interpreted in such 
manner as that it may have its efEect, and 
not be found vain and illusive," I will pro- 
ceed to consider of the operation of the 4th 
article: "Art 4th. It is agreed that creditors 
on either side shall meet with no lawful im- 
pediment to the recovery of the full value in 
sterling money of all bona fide debts hereto- 
fore contracted." This article appears to me 
so clear, precise, and definite that one would 
be at some loss to select other words to ren- 
der it more so. But it has been contended by 
the defendant's counsel that by a tcue con- 
struction of this article, it will appear much 
less general than the expressions would war- 
rant; that it is a provision for real British 
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subjects only, that is, persons resident in 
Great Britain at the commencement of the 
war; a term used in contradistinction to 
many other descriptions of people who in 
the com:se of the war took part with that 
nation; and that this construction is justified 
by the term "sterling money." In order to 
support this exposition a reference has been 
had to the 5th and 6th articles. The 4th ar- 
ticle contains the only stipulation with re- 
spect to debtfe. In the whole instrument it is 
mutual and general in its expression, not lim- 
ited or restrained by any particular words to 
any description of persons, as is evident in 
the 5th article. If that had been in the con- 
templation of the parties, they could not have 
overlooked the necessity for these distinc- 
tions, nor are we at liberty to presume it. In 
the next article the distinction is made with 
great accuracy with regard to those who may 
endeavor to procure a restitution of their 
lands and other property. With respect to 
the expression sterling money, it appears to 
me that was probably concluded on as a 
standard whereby to estimate the value of 
money due, it being no doubt apprehended 
that a depreciated paper medium circulated 
in many states of the Union, the nominal 
sum in which might not produce the intrinsic 
value of the debt due. 

Another construction has been placed on 
this article, equally, in my opinion, unfound- 
ed with the foregoing. It has been said the 
article was only intended to take off from 
British subjects their disability as alien ene- 
mies to sue. Every one knows that disabil- 
ity can only exist during the continuance 
of a war; it would have been, therefore, un- 
necessary to provide for it in a treaty of 
peace, when it is obvious the peace itself, 
agreeably to the long-established principles 
of law, removed all such disability without 
any special stipulation. The word "recovery" 
admits of such an idea. The terms "sue" • 
and "recover" have very different import in 
practice. The difference is daily exemplified 
in our courts, and the distinction appears 
evident in the body of that instrument In 
the latter part of the 5th article it is stipulat- 
ed that certain persons shall meet with no 
lawful impediment in the prosecution of their 
just rights- In the 4th article the words are, 
"no lawful impediment to the recovery of 
their debts." The distinction is obvious, and 
the terms aptiy applied in each case. In the 
former, relative to lands and other property 
which had been confiscated, and a restora- 
tion of which entirely depended on the liber- 
ality of the legislatures, the term "recovery" 
would have been improper; in the latter, in 
which a payment to the creditor was positive- 
ly stipulated, the expression is correct Vat- 
tel says (page 369): "When an act is con- 
ceived in clear and precise terms, when the 
sense is manifest and leads to nothing ab- 
surd, there can be no reason to refuse the 
sense which this treaty presents; to go else- 
where in search of conjectures, in order to 
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extinguish or restrain it, is to endeavor to 
elude it" It is therefore my opinion that 
this article does control the operation of the 
iCets of confiscation relative to debts; that 
the plaintiffs in this case are entitled to re- 
-cover on the first demurrer, the plea in that 
case being the strongest ground of defence 
made by the defendant; that, therefore; 
judgment be given for the plaintiffs on each 
of the demurrers. The state, -who has com- 
pelled the payment from the creditor by a 
threat of severe punishment, will certainly 
feel bound by every principle of moral obli- 
gation to reimburse, in the most ample man- 
ner, all those who have made such payments. 
In addition to the moral tie that it is bound 
by, a solemn promise so to do is clearly ex- 
pressed by an act of the legislature. I have 
only to observe that I have considered this 
case as of the utmost importance; that I 
have given it all the attention and consider- 
ation in my power to bestow at this time and 
place; that if my opinion is founded in error, 
which is possibly the case, happily for the 
defendant there is a higher tribunal where 
the error may be corrected. 

ELLSWORTH, Circuit Justice. It is ad- 
mitted that the bond on which this suit is 
brought was executed by the defendant to 
the plaintiffs, and that the plaintiffs have not 
been paid. But the defendant pleads that 
since the execution of the bond a war has 
existed, in which the plaintiffs were enemies, 
and. that during the war this debt was confis- 
cated, and the money paid into the treasury 
of the state; and the plaintiffs reply that, 
by the treaty which terminated the war, it 
was stipulated that creditors "on either side 
should meet with no lawful impediment to 
the recovery of bona fide debts heretofore 
contracted." 

Debts contracted to an alien are not ex- 
tinguished by the intervention of a war with 
his nation. His remedy is suspended while 
the war lasts, because it would be danger- 
ous to admit him into the country, or to cor- 
respond with agents in it, and also because 
a transfer of the treasure from the country 
to his nation, would diminish the ability of 
the former, and increase that of the latter, 
to prosecute the war. But with the termina- 
tion of hostilities these reasons, and the sus- 
pension of the remedy, cease. As to the 
■confiscation here alleged, it is doubtless true 
that enemy's debts, so far as consists in bar- 
ring the creditor and compelling payment 
from the debtors for the use of the public, 
can be confiscated, and that on principles of 
equity, though perhaps not of policy, they 
may be, for their confiscation, as well as 
that of property of any kind, may serve as 
an indemnity for the expenses, of war, and 
as a security against future aggression. , That 
such confiscations have fallen, into disuse, 
has resulted, not from the duty to 'which 
one nation, independent of treaties, owes to 
xinother, but from commercial policy, i which 



European nations have tound a common, 
and, indeed, a strong interest in supporting. 
Civil war, which terminates in a severance of 
empire, does, perhaps less than any other, 
justify the confiscation of debts, because of 
the special relation and confidence subsist- 
ing at the time they were contracted, and it 
may have been owing to this consideration, 
as well as others, that the American States, 
in the late Revolution, so generally forbore 
to confiscate the debts of British subjects. 
Jn Virginia they were only sequestered; in 
South Carolina aU debts, to whomsoever due, 
were excepted from confiscation; as were in 
Georgia those of British merchants and oth- 
ers residing in Great Britain. And in thQ 
other states, except this, I do not recollect 
that British debts were touched. Certain it 
is that the recommendation of congress on 
the subject of confiscation did not extend to 
them. North Carolina, however, judging for 
herself, in a moment of severe pressure, ex- 
ercised the sovei'eign power of passing an 
act of confiscation, which extended among 
otliers, to the debts of th^ plaintiffs, provid- 
ing, however, at the same time, as to all debts 
which should be paid into the treasury under 
that act, that the state would indemnify the 
debtors should they be obliged to pay again. 
Allowing then, that the debt in. question 
was in fact and of right confiscated, can the 
plaintiffs recover by the treaty of 1783? The 
4th article of that treaty is in the following 
words: "It is agreed that creditors on either 
side shall meet with no lawful impediment 
to the recovery of the full value in sterling 
money, of all bona fide debts heretofore con- 
tracted." There is no doubt but the debt in 
question was a "bona fide" debt, and there- 
tofore contracted, i. e., prior to the treaty. 
To bring it within the article, it is also requi- 
site that the debtor and creditor should have 
been on different sides with reference to the 
parties to the treaty; and,- as the defendant 
was confessedly a citizen of the United States, 
it must appear that the plaintiffs were sub- 
jects of the king of Great Britain; and it is 
pretty clear, from the pleadings and the laws 
of the state, that they were so.j It is true, 
that on the. 4th of Jnly; 1776, when North 
Carolina became an independent state, they 
were inhabitants thereof, though natives of 
Great Britain; and they might have been 
claimed and holden as citizens, whatever 
were their sentiments or inclination. But 
the state afterwards, in 1777, liberally gave 
to them with others similarly circumstanced, 
.the option of taking .an oath of allegiance, or 
of depaiting the state under a prohibition to 
return, with the indulgence of a time to sell 
their estates, and collect and remove their 
effects. They chose- the latter, and ever after 
adhered, to th'e^-king of Great Britain; and 
must therefore be regarded as on the British 
side. It "is also pertinent to- the .inquiry 
whether . the. debt'.in. question be within the 
before recited article, 'to notice an objection 
which has been stated by. the defendant, .viz., 
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that at the date of the treaty, wliat is now 
sued for as a debt, was not a debt but a 
nonentity; payment having been made, and 
a discharge effected under the act of confisca- 
tion, and therefore that the stipulation con- 
cerning debts did not reach it In the first 
place it is not true that in this case there 
was no debt at the date of the treaty. A 
debt is created by contract, and exists until 
the contract is performed. Legislative inter- 
ference to exonerate a debtor from the per- 
formance of his contract, whether upon or 
without" conditions, or to take from the cred- 
itor the protection of law, does not in strict- 
ness desti-oy the debt, though it may, locally, 
the remedy for It The debt remains, and 
in a foreign country payment is frequently 
enforced. Secondly, it was manifestly the 
design of the stipulation that where debts 
had been theretofore contracted there should 
be no bar to their recovery from the opera- 
tion of laws passed subsequent to the con- 
tracts. And to adopt a narrower construc- 
tion would be to leave creditors to a hardei 
fate than they have been left to by any mod- 
ern treaty. 

Upon a view then of all the circumstances 
of this case, it must be considered as one 
within the stipulation that there should be 
"no lawful impediment to a lawful recovery." 
And it is not to be doubted that impediments 
created by the act of confiscation are lawful 
impediments. They must therefore be disre- 
garded if the treaty is a rule of decision. 
Whether it is so or not remains to be con- 
sidered. Here it is contended by the defend- 
ant's counsel that the confiscation act has not 
been repealed by the state; that the treaty 
could not repeal or annul it; and therefore 
that it remains in force, and secures the de- 
fendant And further, that a repeal of it 
would not take from him a right vested, to 
stand discharged. As to the opinion that a 
treaty does not annul a statute, so far as 
there is an interference, it is unsound. A 
statute is a declaration of the public will and 
of high authority, but it is controlled by the 
public will subsequently declared. Hence 
the maxim that when two statutes are op- 
posed to each other, the latter abrogates the 
former. Nor is it material as to the effect of 
the public will, what organ it is declared by, 
provided it be an organ constitutionally au- 
thorized to make the declaration. A treaty, 
when it is in fact made, is, with regard to 
each nation that is a party to it, a national 
act, an expression of the national will as 
much so as a statute cau be. And it does, 
therefore, of necessity annul any prior stat- 
ute so far as there is an interference. The 
supposition that the public can have two 
wills at the same time, repugnant to each 
other, one expressed by a statute, and another 
by a treaty, is absurd. 

The treaty now under consideration was 
made on the part of the United States, by a 
congress composed of deputies from each 
state, to whom were delegated by the articles 
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of confederation, expressly, "the sole and ex- 
clusively right and power of entering into 
treaties and alliances;" and being ratified 
and made by them, it became a complete 
national act and law of every state. If, 
however, a subsequent sanction of this state 
was at all necessary to make the treaty law 
here, it has been had and repeated. By a 
statute passed in 17S7, the treaty was de- 
clared to be law in this state, and the courts 
of law and equity were enjoined to govern 
their decisions accordingly. And in 1789 was 
adopted here the present constitution of the 
United States, which declared that all treaties 
made, or which should be made, under the 
authority of the United States, should be the 
supreme law of the land, and that the judges 
in every state should be bound therebj''; any- 
thing in the constitution or laws of any state 
to the contrary notwithstanding. Surely, 
then, the treaty is now law in this state, and 
the confiscation act, so far as the ti-eaty inter- 
feres with it. is annulled. Still it is urged, 
that annulling the confiscation act cannot an- 
nul the defendant's right of discharge, 
against which the act was in force. It is 
ti-ue, that the repeal of a law does not make 
void what has been well done under it But 
it is also true, admitting the right here claim- 
ed by the defendant to be as substantial as a 
right of propei-ty can be, that he may be 
deprived of it, if the treaty so requires. It 
is justifiable and frequent, in the adjustment 
of national differences, to concede for the 
safety of the state, the rights of individuals. 
And they are afterwards indemnified or not 
according to circumstances. What is most 
material to be here noted is that the right or 
obstacle" in question, whatever it may amount 
to, has been created by law, and not by the 
creditors. It comes within, the description 
of "lawful impediments," all of which in this 
case, the treaty, as I apprehend, removes. 
Let judgment be for the plaintiffs. 
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HAMILTON V. FRANKLIN et aL 

[4 Cranch, O. 0. 729.] i 

Circuit Court, District of Columbia. May 
Term, 1836. 

Saxe— Recokded Bili:> of Sale— Subsequext 
pukohaseks "withoct notice. 

An absolute bill of sale of personal property, 
where the possession does not accompany and 
follow the deed, is void, at common law, as to 
subsequent purchasers without notice, although 
acknowledged and recorded agreeably to the 
Maryland act of 1729, c 8, §§ 5, 6. 

Detinue for a slave. Both parties claimed 
under one Howard; the plaintiff [William 
Hamilton] by virtue of a bill of sale made in 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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Charles county, in Maryland, in 1829; the 
tiefendants [ITranklin and Armfield] tinder a 
recent sale in Alexandria, D. C- The bill of 
sale to the plaintifE, which was absolute up- 
on its face, was acknowledged and recorded 
according to the Maryland act of 1729, c. 8, 
§§ 5, 6, but the possession remained in the 
vendor until his sale to the defendants, who 
were bona fide purchasers, for valuable con- 
sideration, without notice of the plaintiff's 
claim. 

air. Taylor, for defendants, contended that 
as the possession did not accompany and fol- 
low the deed, it was, in law, fraudulent as to 
the defendants. And of that opinion was 
the court (THRUSTON, Circuit Judge, con- 
tra)." 

CRANCH, Chief Judge, cited the case of 
Durham v. Ashton [Case No. 4,192], hi this 
court, at November term, 1832, and stated 
that the ground of that opinion, was that 
such a deed was void at common law, as de- 
cided by the supreme court of the United 
States in the case of Russell v. Hamilton, 1 
Cranch [5 U. S.] 309; that the aiaryland 
statute did not repeal the law in that respect, 
but was In affirmance of it; and that the ac- 
tnowledging and recording of a deed void 
at common law, did not make it valid. 
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HAMILTON V. IVES et al. 

[6 Fish. Pat. Cas. 244; i 3 O. G. 30.] 

Circuit Court, E. D. Michigan. Jan. 16, 1873.2 

Patents— CoMBi:iATiON-— Drawings— Attobset 

Fee. 

1, The claim of Hamilton's patent, granted 
December 5, 1865, for "improvement in saw- 
mills," being, "giving to the saw, in its do\TO- 
ward movement, a rocking or rolling motion, by 
■means of the combination of the cross-head 
working in curved guides at the upper end of 
the saw, the lower end of which is attached to 
a cross-head, working in straight guides and 
pivoted to the pitman below the saw, with the 
•crank-pin, substantially as described," and the 
'defendants usinjr a like combination, but in 
which the upper guides are set with the lower 
•ends two inches forward of a perpendicular line, 
let fall from the top ends— the charge of the 
judge "that the plaintifE is entitled to the pro- 
tection of his patent, no matter whether the 
•curved slides are set in one line or another, pro- 
vided the combination is otherwise complete, 
that it is a mere matter of adjustment, which 
any competent mechanic skilled in the art would 
understand and adopt" is without error. 

[See note at end of case.] 

2. The fact that in the drawings of the pat- 
ent the curved guides are shown set in a per- 
pendicular position, is not of itself sufficient to 
limit the claim of the patentee to that position 
of the guides. 

[See note at end of case.] 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 92 U. S. 426.] 
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3. The drawings are, no doubt, a part of the 
description of the thing patented, but they must 
be considered in connection with the specifica- 
tion. 

[Cited in Steam-Gauge & Lantern Co. v. 
Ham Manuf g Co., 28 Fed. 619.] 

4. When the invention patented consists of a 
combination of old elements to produce a new 
result, mere matters of adjustment of the m- 
dividual elements are not limited or controlled- 
by the drawings, unless (1) they are expressly 
so limited by the specification as well; or (2) 
such limitation and 'control are necessary to 
maintain the integrity of the specifications, tak- 
en as a whole, or of some essential part there- 
of; or (3) such limitation and control are es- 
sential to produce the result claimed. 

[See note at end of case.] 

5. The description in the specifications, of the 
operation and effect of each separate element or 
part of a patented combination, must be read 
and construed with reference to the entire coni- 
bination and its results, and the efEect which 
the operation that each element or part has 
upon that of each of the others. 

[See note at end of case.] 

6. It is well established that m. the effort to 
ascertain the intention and meaning of the 
specification and claims, they are to be viewed 
in a liberal spirit, that, if possible, the object 
of the inventor or patentee may be carried out. 
Mere rigid technicalities are to be set aside, 
unless there is clear legal necessity for sus- 
taining them. The cases on this point cited. 

[Quoted in Brush Electric Co. v. Electric 

Imp. Co., 52 Fed. 974.] 
[See note at end of case.] 

7. The motion being overruled, an attorney 
fee of ten dollars is allowed the plaintifE. 

In equity— Motion for a new trial. Suit 
brought upon letters patent for "Improve- 
ment in saw-mills," granted Palmer Hamil- 




ton, December 5, 1865, No. 51,310. In the 
engravings. Fig. 1 represents a front eleva- 
tion and Fig. 2 a vertical section of a portion 
of a saw-mill, . containing the patented im- 
provements. D, D is the frame-work, to 
which the guides are fastened; C, C, the 
curbed upper guides; t, t, the straight lower 
guides. The patentee states in his specifica- 
tion that the object of his invention is to im- 
part to the saw of a saw-mill a rocking mo- 
tion while it is' cutting, so that the move- 
ment of its toothed edge assimilates to that of 
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the pit-saw operated by hand. His claim is: 
"Giving to the saw, in its downward move- 
ment, a rocking or rolling motion, by means of 
the combination of the cross-head worliing in 
cm*ved guides at the upper end of the saw, 
the lower end of which is attached to a cross- 
head, working in straight guides and pivoted 
to the pitman below the saw, with the crank- 
pin, substantially as described." The defend- 
ants [Caleb Ives and George B. Green] used 
a combination substantially the same, but in 
which the upper guides were set with the 
lower ends two inches forward of a perpen- 
dicular line let fall from the top ends. At the 
trial the defendants' coimsel asked the court 
to charge the jury "that if the face of the 
slides are not placed so that the top and bot- 
tom of the slides are in the same perpendic- 
ular line, there is no infringement" The 
court refused to charge as requested, and 
charged the jury as follows: "That the 
plaintifif is entitled to the protection of his 
patent, no matter whether the curved slide 
be set in one line or another, provided the 
combination is otherwise complete. It is a 
mere matter of adjustment, which any com- 
petent mechanic, skilled in building saw- 
mills and adjusting the saw for the most 
effective service, would readily understand 
and adopt." The jury found for the plain- 
tiff, and the defendants moved for a new trial 
on the ground (1) of newly discovered testi- 
mony, which was disposed of on the hear- 
ing adversely to the motion; and (2) on the 
gi'ound of erroneous instruction to the jury, 
which is decided in the present opinion. 

G. O. N. Lathrop, for plaintiff. 
Chas. J. Hunt, for defendants. 

LONGYEAR, District Judge. The action 
in this case was for an alleged infringement 
of a patent, No. 51,310, gi-anted to the plain- 
tiff December 5, 1863, for an improvement in 
saw-mills. The device patented consists of 
a new combination of old elements as a 
means of producing a certain result, and is 
set up in the claim in the following words: 
"Having thus described the best mode with 
which I am acquainted of embodying my 
improvements, what I claim as my invention, 
jjnd desire to secure by letters patent, is giv- 
ing to the saw in its downward movement a 
rocking or rolling motion, by means of the 
combination of the cross-head working in 
curved guides at the upper end of the saw, 
the lower end of which is attached to a 
cross-head, working in straight guides and 
pivoted to the pitman below the saw with 
the crank-pin, substantially as described." 
In the drawings the curved guides are repre- 
sented as set with their concave facing in 
the same direction as the cutting edge of the 
saw, and consequently toward the approach 
of the log, which is represented in the draw- 
ings by an arrow marked "S," and they are 
referred to in the specifications as being so 
set. Nothing whatever is said in the speci- 



fications as to whether the curved guides are 
to be set with the lower end perpendicularly 
under the upper end, or in an inclined posi- 
tion, they being entirely silent upon the 
subject In the drawings, however, tliey 
appear as if set in a perpendicular position, 
and on this account it was claimed at 
the trial that any other position of the guides 
was not covered by the patent, and that be- 
cause in the combination, as used by the de- 
fendant these guides were set with the lower 
end about two inches forward of a plumb 
line let fall from the upper end (as to which 
there was no dispute), there was no infringe- 
ment The defendants' counsel asked the 
court to charge the jury as follows: "That if 
the faces of the slides are not placed so that 
the top and bottom of the slides are in the 
same perpendicular line, there is no infringe- 
ment" The court refused to charge as re- 
quested, and charged the jm-y as follows: 
"That the plaintiff is entitled to the protec- 
tion of his patent, no matter whether the 
cm*ved slides be set in one line or another, 
provided the combination is otherwise com- 
plete. It is a mere matter of adjustment, 
which any competent mechanic, skilled in 
building saw-mills and adjusting the saw 
for the most effective service, would readily 
understand and adopt" 

This refusal to charge, and the charge as 
given, are claimed to be en-oneous, and con- 
stitute the only grounds of the present mo- 
tion, as I construe the three several subdi- 
visions or grounds of motion, as spread upon 
the record. The grounds of motion, as stated 
upon therecord, areas follows: "(1) In this, 
that the judge cliarged the jury that the pat- 
ent of Hamilton did not require the slides to 
be set perpendicular. (2) In this, that the 
judge charged the jury that, imder Hamil- 
ton's patent the slide could be set in any 
position, at the choice of the mechanic who 
set them up. (3) In this, that the judge 
charged the jury that if the slides of Ives 
and Green fell back from a straight line 
drawn from one end of the slide to the other, 
that it was an infringement on the Hamil- 
ton patent" 

The first and second, although not in the 
language of any charge as given, clearly 
have reference to the charge above quoted. 
But, on a careful examination of the whole 
charge, which was in writing, I am unable 
to find any portion of it which authorizes the 
statement contained in the third subdivision. 
No such charge was given. I do not intend 
to accuse counsel of intentional misstate- 
ment; but that there was a misapprehension 
on the part of the counsel there can be no 
doubt The fault of the counsel is that he 
evidently made his statements as to what 
charges were given without resort to the 
written charge to ascertain tlieir correctness. 

The question of decision, then, is as to the 
correctness of the insftructions above quoted. 
It is claimed that because the curved guides 
at the upper end of the saw are represented 
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in the drawings as set in a perpendicular po- 
sition, no Oder position of tlie guides, even 
if tlie combination be the same in all other re- 
spects, is covered by the patent; and that 
therefore the use by defendants of a lil^e com- 
bination, but in which the upper guides are 
set with the lower ends two inches forward 
of a perpendicular line let fall from the top 
ends, is no infringement of the plaintifE's pat- 
ent 

It is to be observed: (1) That the curved 
guides are not themselves claimed as new, 
and of course they are not covered by plain- 
tiff's patent (2) That it is only the position 
and office of the curved guides in the combi- 
nation that are patented. (3) That the only 
respect in which the position of the curved 
guides in the combination is made specific, 
or is at aU essential, is their location in refer- 
ence to the saw— that is, at its upper end, and 
with their concave sides toward its cutting 
edge, or, as it is expressed in the specifica- 
tions, "to the advance of the log." (4) That 
the only office to be filled by the curved 
guides is to carry the top end of the saw back- 
ward of its general line of movement, or, as 
substantially expressed in the specifications, 
in the same direction as the advance of the' 
log during the first half and forward or to- 
ward the log during tiie last half of its down- 
ward motion, while at the same time, by an- 
other part of the combination, the lower end 
of the saw is being carried in the opposite di- 
rections, thus doing their part in imparting to 
the saw the "rocking or rolling motion" men- 
tioned in the claim as above quoted. 

We see, then, that so far as the specifica- 
tions are concerned, nothing is specified as to 
whether the curved guides are to be set per- 
pendicularly, or inclined, and if inclined, at 
what angle, or how much. So far as the 
specifications are concerned, then, this matter 
was certainly left to be adjusted according 
to the judgment of the builder, for the most 
effective service. This being the case, and 
it being the intention of the patentee so to 
leave the matter, the curved guides could not 
be represented in the drawings in any other 
than a perpendicular position, because that is 
the only initial or starting-point or line, from 
which any divergent or inclined position 
could be calculated. The drawings are in- 
tended to represent the positions of the indi- 
.vidual parts in the combination, and not mere 
matters of detail. For instance, the saw is 
as much a part of the combination as the 
curved guides. In the drawings, the saw is 
represented as hung in a perpendicular posi- 
tion. The evidence of all the experts shows, 
and it is indisputed, that no saw-mill, no 
matter what combinations or devices used 
are in other respects, will do effective work 
without what is called "overhang" of the saw, 
° or its equivalent That is, the saw must be 
so hung that, when its downward stroke is 
completed, the upper end shall overhang the 
lower end with reference to a perpendicular 
line. Now, it might as well be said that a 
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saw-miU, built after plaintiff's device, is not 
an infringement of his patent, because' the 
saw has the necessary overhang, as to say it 
is not an infringement because the curved 
guides are not set perpendicularly. In fact, 
the testimony of the experts tended to show, 
that, setting the lower end of the curved 
guides forward, was but one method of giv- 
ing the saw the necessary overhang. The 
matter as to how the curved guides shall be 
set, is left unlimited and -undefined, like a 
score or more of other matters of detail, such 
as their length and degree of curvature, the 
length and thickness of saw-plate, the length 
and. number of saw-teeth, length of stroke of 
the crank, length of pitman, length of lever- 
age at the upper end of the pitman, between 
where it is pivoted to the lower cross-tree and 
where the saw is pivoted to it etc. All these 
are clearly mere matters of adjustment, and 
may be varied in different cases, according to 
the intelligence, judgment, or even caprice of 
the builder, and stiU the combination be the 
same, and in each case equally covered by the 
plauitiff 's patent American Hide, etc., Mach. 
Go. V. American Tool & Mach. Co. [Case No. 
302]. 

The drawings are no doubt a part of the 
description of the thing patented, but they 
must be considered in connection with the 
specicfications. Where the invention patent- 
ed consists, as in this case, of a combination 
of old elements to produce a new result mere 
matters of adjustment of the individual ele- 
ments are not limited or controlled by the 
drawings, unless (1) they are expressly so 
limited by the specifications as well; or (2) 
such limitation and control are necessary to 
maintain the integrity of the specifications, 
taken as a whole, or of some essential part 
or parts thereof; or (3) such limitation and 
control are essential to produce the result 
claimed. As to the first, we have already 
seen that the perpendicular position of the 
curved guides, as represented in the drawing, 
are not expressly limited to that position by 
the specifications. As to the second, it is 
claimed, on the part of the defendant, that 
the perpendicular position of the curved 
guides, as represented in the drawings, is 
necessary to maintain the integrity of the fol- 
lowing clause in the specifications, viz.: "As 
the upper guides are concave to the advance 
of the log, the effect upon the upper end of 
the saw is, that, while it is descending, it also 
moves in the direction of the arrow S ('the 
arrow S indicates the advance of the log'), 
and it continues this movement as it descends 
until about half of the stroke is accomplished; 
then, during the remainder of the sti'oke, it 
moves in a direction the reverse of that indi- 
cated by the arrow S." It is claimed, that 
inasmuch as the advance of the log is in a 
horizontal line, the curved guides -can not be 
concave to it, in a strictiy mathematical 
sense, unless the curves be so set that a 
straight line drawn from one end of the 
curves to the other, representing the chord of 
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an arc of a circle, be perpendicular to such 
horizontal lines. In order to have this true, 
even in a strictly technical sense, it is neces- 
sary that the curve of the guides should be in 
the exact form of an arc of a circle. But it 
is not so described in the specifications, nei- 
ther is it necessarily so in order to maintain 
the integrity of any portion of the specifica- 
tions, nor is it essential in order to produce 
the result claimed. All that is specified, and 
all that is essential, is that the upper guides 
shall be curved. The degree of curvature, 
and the shape or form of the curve, whether 
an arc of a circle or otherwise, are non-essen- 
tials, but are mere matters of adjustment, 
like the length and proportions of the connect- 
ing or pitman rod, etc. The foundation of 
the argument in that regard is therefore lack- 
ing, and the argument falls to the ground. 
But however this may be, the clause quoted 
does not purport to be, and it is not any part 
of the description of the combination, or of 
any portion of it These had been already 
described. It is simply a description of the 
office or operation of this particular element, 
viz., of the curved guides. 

It is claimed, however, that in order to 
maintain the integrity of the description 
of the office, or operation of the curved 
guides, as stated in the specification above 
quoted, it is essential that the guides be set 
perpendicularly. In order to maintain this 
claim, it is assumed that m order to have the 
upper end of the saw move in the direction 
indicated (in the same direction as the ad- 
vance of the log), during the first half of its 
downward stroke it must fall back of a 
plumb-line let f aU from its starting-point, and 
that it can not be made to do this if the-lower 
ends of the curved guides are set forward of 
such plumb-line. The fallacy of this assump- 
tion appears from the following propositions: 
(1) The description is not that the upper end 
of the saw is made to move the one way or 
the other with reference to a plumb-line. (2) 
"While it is true that, taken by itself, and 
without making any allowance for the opera- 
tion and effect of the movement of the lower 
end of the saw in the opposite direction, the 
movement of the upper end, in order to be in 
the same direction as the advance of the log, 
must be a falling back from a plumb-line, as 
claimed, yet, when taken in connection with 
and as afEected by that other movement, it is 
not necessarily so, even with the curved 
guides set perpendicularly. In this connec- 
tion it must be borne in mind that the move- 
ments of the saw, here spoken of, aU have 
direct reference to its operative eaect upon 
the log, and, of course, when the "saw" is 
spoken of, it must have reference to its opera- 
tive or toothed edge, and the "upper" and 
"lower" ends of the saw must be understood 
to mean those ends of that edge or side, 
which, in practice, as is well known, always 
terminates several inches below and above 
the fastenings or hangings at the respective 
ends of the saw-plate. 



It will ba remembered that, while descend- 
ing, the two ends of the saw are moved back 
and forward in opposite directions at the 
same time— the upper end back by operation 
of the curved guides during the first half, and 
forward during the last Jialf, and the lower 
end by operation of the lever connecting-rod 
or pitman, forward during the first half and 
back during the last half of its downward 
stroke. Each of these movements, of course, 
affects the saw throughout its entire length, 
but with a gradually diminishing effect 

Th5 description in the specifications of the 
operation and effect of each separate element 
or part of a patented combination must be 
read and construed with reference to the en- 
tire combination and its results and the effect 
which the operation that each element or 
part has upon that of each of the others. Ga- 
boon V. Ring [Case No. 2,292]. So construing 
the description of the operation and effect of 
the curved guides, now under consideration, 
it is evident that while of course the cross- 
tree operating in the guides and to which the 
upper end of the saw-plate is pivoted, must 
fall back of a plumb line in the first half of 
the descent of the saw, the upper end of the 
saw itself— that is, the upper tooth or teeth 
of the saw— may be carried so far forward by 
the forward motion of the lower end as not to 
fall back of such line, but may, on the con- 
trary, actually move in the opposite direction, 
dividing, of course, upon the degree of curva- 
ture of the guides and the extent to which 
the lower end is thrown forward. This was, 
in fact, shown to be the case by experiments 
at the trial with a model constructed after 
the plaintiff's patent, the correctness of 
which was not disputed. But as paradox- 
ical as it may seem at first view, this does not 
prove, as claimed, that the statement in the 
specifications that the upper end of the saw, 
in the first half of its downward stroke, 
moves in the direction of the advance of the 
log, is untrue. It simply proves that while 
it must necessarily so move, yet, on account 
of another simultaneous movement it is not 
thereby caused necessarily to, and does not 
in fact faU back of a plumb line, even with 
the curved guides set perpendicularly, as rep- 
resented in the drawings. This tlieory of 
there being a backward motion as the result 
of an individual cause, and an absolute for- 
ward motion as the result of compoimd 
causes, is well illustrated by the familiar ex- 
ample of a man starting on the bow of a mov- 
ing ship and walking back along the deck to 
its stern. Now, suppose the ship to be mov- 
ing forward at the rate of five miles per hour, 
and the man to move toward the stern at the 
rate of three miles per hour, the man will 
have actually gone forward of a plumb line 
let drop to the ground from where he started, 
and yet, with reference to the ship, he actual- 
ly moved the other way. 

The backward movement of the upper end 
of the saw is caused, as we have seen, by the 
cross-tree, to which the upper end of the saw- 
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plate is pivoted, following the curve of the 
guides. A completed downward movement 
of the cross-tree is, I think, correctly repre- 
sehted by a straight line drawn from the 
starting-point of the pivot to the point of the 
termination of the movement. Now, I think 
it evident that if the curved guides are so set, 
no matter what their position may he in other 
respects, that this pivot, or operating cause, 
falls hack of such straight line during the 
first half of its downward movement, the call 
of the specification in that respect is an- 
swered. The fact is, however, that this state- 
ment in the specifications as to the operation 
-and effect of the curved guides upon the up- 
per end of the saw, is not descriptive of any 
part of the combination itself. It is a state- 
ment merely of the patentee's theory in that 
regard; and even if he was mistaken in that 
particular, it would not invalidate his pat- 
ent, because it is immaterial; provided, of 
course, that the entire combination actually 
produces the result claimed for it, as to which 
there is no dispute. Foss v. Herbert [Id. 
4,957]. "It is well settled by the courts," 
says Judge Leavitt, "that in the effort to as- 
certain the intention • and meaning of the 
specifications and claims, they are to be 
viewed in a liberal spirit, that, if possible, 
the object of the inventor or patentee may 
136 carried out. Mere rigid technicalities are 
to be set aside, unless there is a clear legal 
necessity for sustaining them." Goodyear 
V. Berry [Id. 5,556]. I entirely concur in the 
proposition. See, also, Imlay v. Railroad Co. 
[Id. 7,012]; Goodyear v. Railroad Co. [Id. 
5,563]; Page v. Ferry [Id. 10,662]; Judson v. 
Cope [Id. 7,565]; Burden v. Corning pCd. 
2,143]; Beard v. Egerton, 8 Man., G. & S. 
165; Ames v. Howard [Case No. 326]; 
Blanchard v. Sprague [Id. 1,518]; Ryan v. 
•Goodwin [Id. 12,186]; McCormick v. Sey- 
mour [Id. 8,726] , affirmed, except as to rule 
•of damages, 16 How. [57 U. S.] 486. 

It appears, therefore, that the claim on be- 
lialf of the defendants, that the curved 
guides at the upper end of the saw must be 
:set perpendicularly in order to maintain the 
Integrity of the specification above quoted, 
"has no foundation. It remains to consider 
the third and last condition, viz.: whether 
It is essential to limit the curved guides at the 
upper end of the saw to a perpendicular po- 
sition, as represented in the drawings, in or- 
•der to produce the result claimed for the en- 
tire combination. The result, as stated in 
the claim, is "giving to the saw in its down- 
•ward movement a rocking or rolling motion." 

These curved guides at the upper end of 
the saw, it must be borne in mind, perform 
■only a part of the work of imparting to the 
saw the motion claimed to be imparted by 
the entire combination. How it performs 
that work, we have already seen. Now, it 
Is evident that any practical inclination of 
the guides from a perpendicular position- 
that is, any inclination tiiat will allow the 
saw to respond to the entire revolution of 



the crank, and to do effective work, which 
was shown in practical use to be from one to 
two inches only— would not destroy the effect 
of the curve of the guides upon the motion 
of the saw. It would no doubt somewhat 
modify,' and slightly diminish, that effect, but 
it must be borne in mind that the motion 
claimed as the result of the combination, is 
in no manner limited to any particular de- 
gree or extent. It is in kind only, and so 
long as the kind of motion claimed is pro- 
duced by the cofnbination described, the com- 
bination is protected by the patent 

It follows, therefore, that there was no er- 
ror in the instruction complained of, and the 
motion for a new tiial must be denied, with 
costs to the plaintiff, including an attorney 
fee of ten dollars. 

[NOTE. From this ruling the defendants 
went to the supreme court upon writ of error, 
where, in an opinion by Mr. Justice Bradley, 
the judgment of the circuit court -was affirmed. 
92 U. S. 426. It was held that the substitution 
of guides made crooked by a broken line, instead 
of a curved line, was a transparent imitation. 
Nor was the attaching of the lower end of the 
saw to the pitman below the crosshead instead 
of above it a change in principle. The combina- 
tion was held to be a close copy of the plain- 
tiff's invention. "The essence of the improve- 
ment has nothing to do with the precise position 
of the guides. It is a combination of mechanic- 
al means to produce a rocking motion of the 
saw; and this combination is just as applica- 
ble to guides that have a slight inclination as 
to guides that are perpendicular. The descrip- 
tion in the patent is sufficiently specific." 

[For other cases involving this patent, see 
Hamilton v. Rollins, Case No. 5,988; Hamilton 
V. Kingsbury, Cases Nos. 5,984, 5,985, 4 Fed. 
428.] 



Case 3Sro. 6,983. 

HAMILTON V. JONES et al, 

[Brunner, Col. Cas. 24; i 2 Hayw. (N. 0.) 291.] 

Circuit Court, D. North CaroUna. Dec, 1803. 

Scire Facias against Heir — Rights op Isno- 
OENT 'Vendee. 
A scire facias, issued against an heir to 
have execution of the lands of the deceased, 
but before the scire facias issued the heir sold 
the lands, and it was held that the purchaser 
from the heir might, in the name of the heir, 
be permitted to plead to the scire facias that 
the executor had assets. 

This was a scire facias against the' heirs 
and devisees of John Jones, deceased, to 
have execution against the lands descended 
or delivered to him, of a judgment obtained^ 
against the executors upon a plea of fully 
administered, found for the executors. Aft- 
er the test of the scire facias, but before the 
issuing of it was known to Peter Arrington, 
he purchased a share of the lands from one 
of the defendants, who being served with the 
scire facias would not plead thereto. Arring- 
ton alleged there were personal assets -much 
more than sufficient to pay the debt 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 
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MARSHALL, Circuit Justice. The seller 
impliedly gave power to the vendee to plead 
such pleas in his name as were necessary for 
the defense of the land; and should a plea tie 
now put in by Arrington in the name^ of the 
vendor, I would not consent to strike' it out 

Whereupon Arrington put in the plea of per- 
sonal assets in the hands of the executor, 
enough to satisfy the judgment. And he 
put in the name of the vendor in open court 
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Case No. 5,984. 

HAMILTON T. KINGSBURY et al. 

[15 Blatchf. 64; 3 Ban. & A. 346; 14 O. G. 
448.] 1 

Circuit Court N. D. New York. July 12, 1878. 

Patent— LiCEXSB to Use asd Sell — Effect — 
Assignability. 

By a license under letters patent H. granted 
to L. and to his "legal representatives" "the full 
and exclusive right to use and to sell to be 
used" the invention, as applied to a specified 
construction, "as secured by the said letters 
patent, for, to and in the state of New York, I 
excepting and reserving the right to manufac- 
ture the said invention for myself and legal 
representatives:" Edd, that, by the license, L. 
acquired the right to manufacture the inven- 
tion for such sale or use, and that the license 
was assignable by L. 

[Cited in Adams v. Howard, 22 Fed. 657.] 

[Suit by Susan Hamilton against Gilbert 
J. Kingsbury and George T. Davis for an al- 
leged infringement. Heard upon bill and 
plea.] 

William H. Bright for plaintiff. 
Henry B. Selden, for defendants. 

BLATCHFORD, Circuit Judge. This suit 
is founded on letters patent of the United 
States [No. 51,310] granted to Palmer Hamil- 
ton December 5th, 1865, for "improvements 
in saw-mills," of which the plaintiff claims 
to be the owner. The defendants intei-pose 
a plea to the bill. The matters set up in the plea 
arc as follows: Palmer Hamilton, on the 1st 
of August 1866, assigned to Milton A. Hamil- 
ton all the right title and interest of Palmer 
Hamilton in the invention covered by the pat- 
ent "as it is or may be applied to mulay or 
single uprightmill-saws,"for the whole of the 
United States. Milton A. Hamilton, on the 
27 th of August, 1866, assigned to Clinton A. 
Lombard and John Thompson, "and to their 
legal representatives," for the consideration 
of $3,000, "the full and exclusive right to 
use and to sell to be used the said saw-hang- 
ings" (the invention being previously in the 
assignment stated to be known as "Hamil- 
ton's oscillating and reciprocating saw-hang- 
ings,") "as they are or may be applied to mu- 
lay or single upright mill-saws, as secured by 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 346; and 
here republished by permission,] 



the said letters patent, for and in the state 
of New York, I excepting and reserving the 
right to manufacture tlie said invention for 
myself and legal representatives." Lombard 
and Thompson, on the 29th of April, 1S6S, for 
the considei-ation of $10,000, assigned to Rob- 
ert P. Russell, Montgomery Reese and the 
firm of Strong & Woodbury, in equal shares 
of one-third each, all the right, title and in- 
terest of Lombard and Thompson in the in- 
vention patented, for, to and in the state of 
New York. Reese, on the 15th of July, 1868, 
in consideration of $1,200, assigned to Russell 
and the firm of Strong & Woodbury, in equal 
shares of one-half to each, all the right, title 
and interest of Reese in the invention patent- 
ed, for, to and in the state of New York. 
Strong & Woodbury, on the 10th of Decem- 
ber, 1869, in consideration of $1,000, assigned 
to the defendants all the right title and in- 
terest of Strong & Woodbury in the inven- 
tion patented, for the state of New York, ex- 
cept the counties of Cayuga and Franklin. 
The defendants did not make or sell any ma- 
chine containing the patented invention, prior 
to the assignment from Strong & Woodbury 
to them, except that within a year prior to 
that time, they made for Strong & Wood- 
bury, and at their request a small number 
of said machines, and, since said assignment, 
they have not made, used or sold any ma- 
chine containing said invention, except that 
they have made and sold mulay and single 
upright mill-saws containing said invention, 
within the state of New York other than in 
the counties of Cayuga and Franklin in that 
state. The bill sets up an assignment by 
Palmer Hamilton to Milton A. Hamilton, on 
the 1st of August 1866, of the entire patent, 
and an assignment by Milton A. Hamilton to 
Palmer Hamilton, on the 12th of March, 1867, 
of the entire patent, and an assignment by 
Palmer Hamilton to the plaintiff, on the ISth 
of April, 1873, of the entire patent The plea 
alleges that the assignment set up in the bill 
from Milton A. Hamilton to Palmer Hamil- 
ton was not recorded in the patent office until 
after the time when the defendants made the 
purchase from Strong & Woodbury, and re- 
ceived from them the said assignment; that the 
defendants had no notice of such assignment 
from Milton A. Hamilton to Palmer Hamil- 
ton until after this suit was brought; and 
that they made the purchase from Strong S^ 
Woodbury and received from them said as- 
signment and paid them therefor in good 
faith the consideration of $1,000 therein ex- 
pressed, without any knowledge or notice 
that any such assignment as that from Mil- 
ton A. Hamilton, above mentioned, then or 
ever existed, and in the full belief that the 
said assignment from Strong & Woodbury 
gave to them a perfect title to such interest 
in the patent as it purported to convey. The 
bill alleges that the defendants, in violation 
of the rights conferred by the patent, and in 
infringement thereof, have made and sold, 
without the license of Palmer Hamilton, or 
Milton A. Hamilton, or the plaintiff, large 
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numbers of machines containing the patented 
invention, and have cut large amounts of 
lumber with such machines, and have real- 
ized large profits from such infringement. It 
also alleges that the plaintifE is the owner, 
by assignment, of all the rights of action for 
infringement of the patent which accrued to 
either Palmer Hamilton or Milton A. Hamil- 
ton. The plea alleges that the assignment 
from Milton A. Hamilton to Lombard and 
Thompson was recorded in the patent office 
on the 22d of October, 1866, that the assign- 
ment from liombard and Thompson was re- 
corded in the patent office on the 7th of Au- 
gust, 1868, and that the assignment from 
Reese was recorded in the patent office on 
the 7th of August, 1868. 

It is contended for the defendants, on the 
hearing on the bill and plea, that the assign- 
ment from Milton A. Hamilton to Lombard 
and Thompson gave to the latter the exclu- 
sive right to use and sell to be used the saw- 
hangings, as applied to mulay or single up- 
right mill-saws, within the state of New 
•York, and the right to manufacture the same 
for such use or sale, in common 'with a right 
to manufacture the same, reserved to said 
Milton A. Hamilton. For the plaintiff, it is 
contended, that, by the assignment to Lom- 
bard and Thompson, the privilege granted to 
them is limited to the right to use and sell, 
and that Milton A. Hamilton expressly re- 
served to himself the right to manufacture. 

The language of the' assignment to Lombard 
and Thompson is inartificial and awkward, 
but the meaning of it is, I think, clear. The 
grantor, having the right to the patent for 
the whole of the United States, for its ap- 
plication to mulay or single unright mill-saws, 
that is, the exclusive right, for the whole of 
the United States, to make, use and sell saw- 
hangings according to the patent, as applied 
to mulay or single upright mill-saws, conveys 
to Lombard and Thompson, for §3,000, the 
exclusive right to use and sell saw-hangings 
according to the patent, as applied to mulay 
or single upright mill-saws, for and in the 
state of New York, and excepts and reserves 
to himself the right to manufacture the pat- 
ented invention- He conveys the exclusive 
right to use and sell in the state of New 
York. He does not convey the exclusive 
right to make In that state, because he re- 
serves the privilege of making himself in that 
state. He retains the exclusive right to use 
and sell in other states, and the privilege of 
making in the state of New York for use and 
sale in other states is desirable to him. He 
does not except and reserve the exclusive 
right -to make In the state of New York, but 
merely a right to make. On aU proper rules 
of construction, the exception and reservation 
must be held to be an exception and reserva- 
tion of something which, but for such ex- 
ception and reservation, would pass, by the 
granting part, to the grantee. A right to 
use and sell, and, especially, an exclusive 
right to use and sell, for which $3,000 is 



paid, would be practically valueless if na 
machines to use or sell could be obtained ex- 
cept by some further agreement with the 
grantor, who retained the exclusive right 
to make. The construction contended for 
by the plalntifie requires that the excep- 
tion and reservation should be read as if 
it excepted and reserved the "exclusive" 
right to manufacture. It does not In view 
of the fact that there can be no use or sale 
of a machine unless It can be made. It is 
a violent wresting of language to construe 
the exception as one of an exclusive right 
to make, as compared with a construction 
which makes the grant one of an exclusive 
right to make, use and sell, reserving to the 
grantor a right to make. The effect of 
such a grant, coupled with the reservation, 
is to grant an exclusive right to use and 
sell, and a right to make, and to reserve 
a right to make In common with the right 
of the grantee to make, the grantor not re- 
taining any right to use or sell in the state 
of New York, and the grantee not acquiring 
any right to use or sell, out of the state of 
New York, any machines made by him in 
that state. If the granting clause be held to- 
cover nothing but the right to use and sell, 
the reservation clause is of no force. The 
instrument, on such view, would have the 
same effect without the reservation clause 
as with it It Is plain that the grantor re- 
garded the granting clause as bearing the 
Interpretation that it would carry the right 
to make, and that, because of the use of 
the word "exclusive," it might be held to be 
an exclusive right to make, as well as an 
exclusive right to use and sell; and that 
desiring to reserve a right to make, and to 
grant a right to make, the language used 
was used, the effect being to leave the right 
to make in the state of New York exclusive 
in the grantee and the grantor in common,, 
and the right to use and sell exclusive in 
the grantee. This interpretation is the only 
one which gives effect to all the words found 
in the instrument Woodworth v. Curtis- 
[Case No. 18,013]. 

The assignment is to Lombard and Thomp- 
son, "and to their legal representatives," to 
be held and enjoyed by them for their own 
use and behoof, "and for the use and behoof of 
their legal representatives." It is contended, 
for the plaintiff, that the Instrximent con- 
veyed a mere personal license to Lombard 
and Thompson, and that it did not authorize- 
them to assign their right I think other- 
wise. The words "legal representatives"" 
must be held to mean "assigns." as well as 
"executors and administrators." It certain- 
ly means something. If it means "executors 
and administrators" and not "assigns," the 
instrument ceases to be a personal license. 
But it Is fair to suppose that both grantor 
and grantees understood that, for §3,000", 
the grant was to be assignable, and that 
the parties understood, by "legal representa- 
tives," those who would legally represent the 
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■grantees by a legal and valid voluntary 
•transfer from them, equally with those "who 
would represent them by a legal and valid 
involuntary transfer. Especially is this so 
when we find that the grantor, in the reserva- 
tion clause, excepts and reserves the right to 
manufacture, "for myself and legal repre- 
-sentatives." He not only could not have in- 
tended to cut himself off from the right to 
-assign the reserved right to make, but he 
must have contemplated that, in there using 
•the words "legal representatives," he in- 
cluded assignees. 

The plea does not admit the doing, by the 
defendants, of anything which it can, on the 
bill and the plea, be held it was unlawful for 
them to do, and the plea must be allowed, 
with costs to the defendants, with liberty to 
the plaintiff to move, on notice, within thirty 
days after service of a copy of the order to 
be entered hereon, for leave to amend his 
l)ill, under rule 35 in equity, arid, in default 
thereof, the bill must be dismissed, with 
■costs. 

[NOTE. The plaintiff subsequently amended 
"his bill by setting forth two unrecorded in- 
struments. There was a plea to the amended 
bill and a replication to the plea, and proofs 
were taken thereon. The cause was then sub- 
mitted to the court on briefs without oral ar- 
gument, and the plea was duly overruled. Case 
"No. 5,9So. A petition for a rehearing was aft- 
erwards denied. 4 Fed. 428. 

[See note to Case No. 5,982 for other cases 
■involving this patent.] 



Case No, 5,985. 

HAMILTON V. KINGSBURY et al. 

'[17 Blatchf. 264; 4 Ban. & A, 615; 17 O. G. 

147.3 1 

'Circuit Court, N. D. New York. Nov. 7, 1879. 

Patent — Recorbed Ikstrcmests — Rights of Bo- 
na Fide Pckchasbr — Unkecohded 
Instruments. 

1. Three instruments relating to rights un- 
•der letters patent, and none of them purporting 
to grant anything more than a license, were exe- 
cuted between the same parties contemporane- 
ously and as parts of the same transaction. 
'One of them was recorded in the patent oflfice 
and the other two were not. A person having 
purchased the right covered by the recorded in- 
strument, bona fide, and without notice of the 
unrecorded instruments: Edd, that the record- 
•ed instrument was one not required by section 
11 of the act of July 4, 1836 (5 Stat. 121), to 
he recorded, 

[Cited in Brush Electric Co. v. California 
Electric Light Co., 3 O. C. A. 3GS, 52 Fed. 
959; Jones v. Berger, 58 Fed. 1007.] 

2. The unrecorded instruments were not re- 
quired by that statute to be recorded. 

3. The instruments were all of them valid as 
against such purchaser, without being recorded. 

4. Such purchaser acquired no greater rights 
than were conveyed by all three of the instru- 
ments, construed together. 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 615; and 
here republished by permission.] 



[This was a bill in equity by Susan Hamil- 
ton against Gilbert J. Kingsbury and George 
T. Davis to restrain the infringement of cer- 
tain letters patent for an improvement In 
saw mills. The cause was first before the 
court upon bill and plea, and the plea was 
allowed (Case No. 5,984); whereupon the 
plaintiff amended his bill by setting forth 
two unrecorded instruments. There was a 
plea to the amended bill, and a replication 
to tlie plea, and proofs were taken thereon. 
The cause is now submitted to the com-t on 
briefs without oral argument.] 

A. C. Coxe, for plaintiff. 
W. P. Cogswell and George B. Seldon,- for 
defendants. 

BLATCHFORD, Circuit Judge. This suit 
is brought on letters patent [No. 51,310], 
granted to Palmer Hamilton, December 5th, 
1865, for "improvements in saw mills." The 
bill alleges infringement by the defendants 
by making, constructing, using and vending 
to others to be used, machines containing 
the patented invention. Palmer Hamilton," 
by an instrument in writing executed August 
1st, 1866, conveyed to MUton A. Hamilton 
and to his legal representatives all the right, 
title and interest which he, the said Palmer 
Hamilton, had in the patented invention "as 
it was, or might be, applied to muley or sin- 
gle upright mill saws." This instrument was 
recorded in the patent ofla.ce August 27th, 
1866. 

By an instrument in writing executed Au- 
gust 27th, 1866, and recorded in the patent 
office October 15th, 1866, and which recited 
the said conveyance from Palmer Hamilton 
to Milton A. Hamilton as being one of all 
the right, title and interest of Palmer Ham- 
ilton in and to the invention as it is or 
may be applied to muley or single upright 
mill saws, Milton A. Hamilton conveyed to 
Clinton A. Lombard and John Thompson, 
as copartners, imder the name and style of 
Lombard & Thompson, "and to their legal 
representatives, the full and exclusive right 
to use and to sell to be used the said saw 
hangings" (the invention patented being stat- 
ed in said conveyance to be known as "Ham- 
ilton's oscillating and reciprocating saw 
hangings"), "as they ai"e or may be applied 
to muley or single upright mill saws, as se- 
cured by the said letters patent, for, to and 
in the state of New York, I excepting and re- 
serving the right to manufacture the said 
invention for myself and legal representa- 
tives." On the same 27th of Augxist, 1866, 
and at the same time, a written agreement 
was executed between Milton A. Hamilton 
of the first part and Lombard and Thomp- 
son, as copartners under the name of Lom- 
bard & Thompson, of the second part, which 
contained the following language: "The par- 
ty of the first part, in consideration of the 
conditions hereinafter named, to be kept and 
performed by the party of the second part, 
> hereby agrees to fm*nisb as many sets of 
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•Hamilton's patent osciUating and reciprocat- 
ing saw hangings' as they may lose or sell 
to be used in the state of New York, as they 
are or may be applied to single or upright 
muley mill saws, as secured by letters patent 
from the United States, the said party of 
the second part having the right to use and 
sell the said patent saw hangings according 
to a deed of assignment bearing even date 
herewith, upon which this article is based, 
and to deliver the said machinery; * * * 
the said party of the second part agrees to 
pay to the party of the first part sums of 
money for the said machinery according to 
the following prices and rates; * * * and 
the said party of the second part further 
agi-ees that they will not manufacture the 
said machinery or its parts so long as they 
are supplied by the said party of the first 
part, as above specified, or by his legal repre- 
sentatives; and, further, it is understood and 
agreed that the said second party is not to 
sell the said machinery to be used in any 
other than the said state of New York." 
This Instrument was never recorded in the 
patent office. On" the same 27th of August, 
1866, and at the same time, Milton A. Hamil- 
ton executed and delivered to Lombard & 
Thompson an instrument in writing, which 
recited that they had purchased and paid 
him for certain rights In '-iHamilton's patent 
oscillating and reciprocating saw hangings," 
and referred to the said patent, and then pro- 
ceeded thus: "And whereas I, Milton A. 
Hamilton, have also given them, the said 
Lombard & Thompson, a certain contract, 
bearing even date herewith, for the supply 
of the said saw hangings, I reserving for my- 
self and legal representatives the right to 
manufactmre the said hangings, now this in- 
dentm-e witnesseth, that, in case I, or my 
legal representatives, are unable, from any 
circumstance or emergency, to furnish the 
said Lombard & Thompson saw hangings ac- 
cording to the above-mentioned contract, 'I, 
for myself and legal representatives, agree 
that the said Lombard & Thompson shall 
have the right to manufacture the said hang- 
ings for use in the state of New York. The 
purport of this article is to secure to them 
the said machinery against failure on my 
part to fulfil the conditions of the said con- 
tract, which, being fulfilled, this is to be null 
and void; otherwise, to be- in effect." This 
Instrument was nevei- recorded in the patent 
office. 

Lombard & Thompson, by an instrument in 
writing, executed April 29th, 1868, and re- 
corded In the patent office August 7th, 1868, 
conveyed to Robert P. Bussell, Montgomery 
Keese and the firm of Strong & "Woodbury, in 
equal shares of one-third each, "all the right, 
title and interest which we have in the said 
invention, as secured to us by said letters 
patent, for, to and in the state of New York." 
Reese, by an instrument in writing executed 
July 18th, 1868, and recorded in the patent 
office August 7th, 1868, conveyed to Russell 
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and the firm of Strong & Woodbury, in equal 
shares of one-half each, "all the right, title 
and interest which I have in the said inven- 
tion, as secured to me by said letters patent, 
for, to and in the state of New York." 
Strong and Woodbury, by an instrument in. 
writing executed December 10th, 1869, con- 
veyed to the defendants in this suit "all. 
our right, title and interest therein, as se- 
cured by the letters patent and assignment 
before-mentioned, which consists of the- 
right, title and interest of the said Robert 
P. Russell, Henry A. Strong and Edmund. 
F. Woodbury to the right for the whole- 
state of New York, except one-half interest 
held by Robert P. Russell, and the counties. 
of Cayuga and Franklin, previously assigned, 
to John Busby and Sidney A. Paddock, re- 
spectively." 

The bill alleges, that Milton A. Hamilton,, 
by an instrument dated March 20th, 1867,. 
and duly recorded in the patent office, coii- 
veyed to Palmer Hamilton all his right, 
title and interest in and to the said pat- 
ent and Invention; and that the recorded, 
conveyance . from Milton A. . Hamilton to. 
Lombard and Thompson was not intended 
by the parties thereto to convey to Lombard 
and Thompson any right to manufacture said, 
invention, and that the practical construction 
placed upon said insti-umen't by the acts of- 
said parties at the time of the execution 
thereof and subsequently was that the sole- 
right to manufacture said invention re- 
mained in said Hamilton. It also sets forth 
the two unrecorded instruments of August 
27th, 1866, and avers that- ever since the- 
three instruments were executed the said 
Milton A. Hamilton and his assignee have 
been at all times and now are ready and will- 
ing to ftirnish such saw hangings to said. 
Lombard and Thompson and to their assigns, 
and did so furnish such saw hangings to' said. 
Lombard and Thompson, and that the de- 
fendants have not applied to the said Milton 
A. Hamilton or to his assigns to be furnished 
with such, saw hangings, but have assumed, 
to manufacture the same themselves; that 
Palmer Hamilton, by an instrument dated 
April 18th, 1873, and recorded in the patent 
office, assigned to the plaintifE all the right, 
title and interest of him, the said Palmer- 
Hamilton, in and to said invention, and also- 
all rights of action for infringements of said 
patent which had accrued to him, the said 
Palmer Hamilton; and that she is the. sole- 
owner of said invention. 

The defendants have filed a plea to the 
whole bill. It sets up the conveyance of- 
August 1st, 1866, from Palmer Hamilton ta 
Milton A. Hamilton, the recorded conveyance- 
of August 27th, 1866, from' Milton A. Hamil- 
ton to Lombard and Thompson, the convey- 
ance of April 29th, 1868, from Lombard and 
Thompson to Russell, Reese and Strong & 
Woodbury, the conveyance of July 15th, 1868, 
from Reese to Russell and Strong & Wood- 
bury, and the conveyance of December 19tli,. 
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1866, from Strong and Woodbury to the 
■defendants. It then avers, that the defend- 
ants "never made, contributed or used, or 
vended to others to be used, any machine 
'Or machines, containing the invention of said 
Palmer Hamilton, described in the letters 
patent in said bill of complaint mentioned, 
or any part of any such invention, prior to 
the time of the execution of the said assign- 
ment from Strong & Woodbury to them, as 
above-mentioned, excepting that, within a 
year prior to the time of said assignment, 
they manufactured for said Strong &, Wood- 
bury, and at their request, a small number 
of said machines, the exact number they 
-cannot state, and that, since the time of 
the execution of the said assignment, these 
defendants have neither made, constructed 
or used, or vended to others to be used, any 
machine or machines containing the said in- 
vention, or any part thereof, excepting that 
they have made, constructed and vended to 
others to be used muley and single upright 
mill saws, containing said invention, or some 
part thereof, Avithin the state of New York, 
and not elsewhere, and not in the counties 
of Cayuga and Franklin in the said state, as 
they lawfully might, in pursuance of the 
authority given them by virtue of the sev- 
eral assignments above-mentioned." The plea 
further alleges, that the instrument of Mai-ch 
,20th, 1867, from Milton A. Hamilton to Palm- 
er Hamilton, was not recorded in the patent 
office until after the time when the defend- 
ants made the purchase from Strong & Wood- 
bury, and received from them the assignment 
above-mentioned; that the defendants never 
had any notice of such assignment from Mil- 
ton A. Hamilton to Palmer Hamilton, until 
after the commencement of this suit; that 
the defendants made the purchase from 
Strong & AVoodbury, and received from them 
the assignment above-mentioned, and paid 
them therefor, in good faith, the considera- 
tion of one thousand dollars therein express- 
-ed, without any knowledge or notice that 
any such assignment as that from- Milton A. 
Hamilton, above-mentioned, then or ever ex- 
isted, and in the full belief that the said 
assignment from Strong & Woodbury gave 
to the defendants a perfect title to such in- 
terest in said patent as it purported to con- 
vey. The plea further alleges, that the de- 
fendants have no knowledge or information 
as to what was intended by the parties to 
the assignment from Milton A, Hamilton to 
Lombard & Thompson, save such as is de- 
rived from the language of said assignment, 
.and no knowledge or information of the prac- 
tical consti-uction put upon said assignment 
by the acts of the parties, at or subsequent 
to the time of the execution thereof, save 
such as is derived from the bill, and no 
knowledge or information, save such as is 
derived from the bill, that Milton A. Hamil- 
ton ever entered into two or any contracts, 
as mentioned in the bill, or any other con- 
tract of any kind, except the assignment to 



Lombard & Thompson, and that they never 
heard of said two contracts, or had any no- 
tice thereof, until they learned of the men- 
tion thereof in the bill. 

The plaintiff put in a replication to the 
plea, and proofs have been taken and the 
case has been heard thereon. The bill above- 
mentioned is an amended bill. The suit was 
before the eom't on the original bill and a 
plea thereto, at the June term, 1878. Ham- 
ilton V. Kingsbury [Case No. 5,984]. 

The pleadings then brought before the 
court all the instruments now before it, except 
the two unrecorded instruments of August 
27th, 1866. The question then presented for 
consideration was solely as to the construc- 
tion of the recorded conveyance of August 
27th, 1866, from Milton A. Hamilton to Lom- 
bard & Thompson. The court held, that, un- 
der and by that conveyance, Lombard & 
Thompson acquired the right to m'jflie, as 
well as the right to use and to sell to be 
used, "the said saw hangings, as they are 
or may be applied to muley or single upright 
mill saws, as secured by the said lettei-s 
patent, for, to and in the state of New York," 
such right to use and to seU to be used being 
exclusive, but the grantor reserving to him- 
self a right to make in common with the 
grantees. The plea was allowed. 

On the present pleadings and the proofs 
thereunder it is contended for the plaintiff 
that, under the three instruments of August 
27th, 1866, taken together, Lombard & 
Thompson acquired no right to make the 
invention, except in a certain contingency, 
which has never happened; that the three 
instruments are contemporaneous and are aU 
portions of the same transaction, and must 
all be read together to determine the intent 
of the parties to the transaction; that those 
three instruments are consistent with no in- 
tention other than the one set up in the -bill; 
that, if the recorded conveyance of August 
27th, 1866, gives to Lombard & Thompson 
the right to manufacture, the other two in- 
struments have no meaning; and that the 
instruments are (1) a license, which, in terms, 
gives the licensees no power to manufac- 
ture; (2) an agreement, by which the licensor 
agrees to furnish the hangings to the licen- 
sees at fixed prices, and the licensees agree 
that they will not manufacture so long as 
the licensor keeps his agreement; (3) a per- 
mission from the licensor to the licensees to ■ 
manufacture, in case the licensor fails to 
perform his agreement 

It seems plain that the three instruments, 
taken together, must have the interpreta- 
tion claimed for them by the plaintifE. But, 
the defendants contend that they are bona 
fide purchasers, without notice of any in- 
strument but the recorded conveyance of 
August 27th, 1866, and that they are pro- 
tected from any unrecorded agreement be- 
tween MUton A. Hamilton and Lombard & 
Thompson, in the absence of any actual no- 
tice thereof. 
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The recording act in -force wben the de- 
fendants took their conveyance from Strong 
& Woodbury, on the 10th of December, 1869, 
was section 11 of the act of July 4, 1836 
(5 Stat 121), which provided, "that every 
patent shall be assignable in law, either as 
to the whole interest, or any undivided part 
thereof, by any instrument in writing, which 
assignment, and also every grant and con- 
veyance of the exclusive right under any 
patent, to make and use, and to grant to- 
others to make and use, the thing patented, 
within and throughout any specified part or 
portion of the United States, shall be re- 
corded in the patent office within three 
months from the execution thereof." It is 
well settled, that mere licenses, or contracts 
conferring the limited and not the exclusive 
right to exercise some of the privileges se- 
cured by the patent, are not the subjects of 
regulation by this statute, and that it relates 
solely to grants or conveyances of the ex- 
clusive right, or legal estate, vested in the 
patentee, which leave no interest in the pat- 
entee for the particular territory and the 
particular right to which they relate. Otirt 
Pat (3d Ed.) § 179. Within this rule, the 
recorded conveyance of August 27th, 1866, 
from Milton A. Hamilton to Lombard & 
Thompson, is not an assignment of the whole 
interest in the patent or of any undivided 
part thereof, nor is it a grant or convey- 
ance of the exclusive right under the patent 
to make and use, and to grant to others to 
make and use, the thing patented, within 
and throughout any specified part or portion 
of the United States. It is only a license. 
It reserves to the grantor "the right to manu- 
facture the said invention." Whatever right 
to manufacture the grantees acquired by the 
face of it such right was not exclusive in 
them. Therefore, such instrument was not 
one required to be recorded. Nor were the 
other two instruments of August 27th, 1866, 
instruments which it was necessary to re- 
cord. The recording of the instrument of 
August 27th, 1866, which was recorded, was 
not notice to the defendants that they could 
safely rely on the record, as showing the 
whole ti-ansaction between the parties to the 
instrument in respect to its subject-matter. 
The tluree instruments were "all of them valid, 
without recording, 'as against the defendants, 
although bona fide purchasers without actual 
notice. Although the recorded instrument 
of August 27th, 1866, may, on its face, con- 
vey the right to make to the grantees, seeing 
it on the record is of no more avail to the 
defendants than if they had seen it out of 
the record. The existence of the three in- 
struments, taken together, as limiting the 
right of Lombard & Thompson, affects the 
defendants with the consequences of such 
limitation, for they can have -no greater 
right than Lombard & Thompson had. 

The plea is overruled, with costs to the 
plaintiff to be taxed, with leave to the de- 
fendants to answer, on payment of such 
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costs, within 30 days after service of a copy 
of the order to be entered on this decision. 

[A petition for rehearing was denied. 4 Fed. 
428. For other cases involving this patent, 
see note to Hamilton v, Ives, Case No. 5,982.] 



HAMILTON V. LUDLOW. See Case No. 8,- 

052. 
HAMILTON (MUTTER v.). See Case No. 9,- 

974. 



Case ISTo. 5,986. 

HAMILTON V. MUTUAL LIFE INS. GO. 

[9 Blatchf. 234; 5 Am. Law T. Rep. U. S. 

Cts. 30; 1 Ins. Law J. 573; 6 Am. Law 

Rev. 578;. 3 Bigelow, Ins. Cas. 787.] i 

Circuit Court S. D. New York. Dec. 22, 1871. 

Life Insorasoe— Nok-patmest op Premiums by 
Beasok op War — Effect of Wak ox Bxec- 
otokt contkact betwees citizexs of the 
Nations at War. 

1. In March, 1858, a mutual life insurance 
company of New York issued to G., a written 
policy on his life. G. was, at the time, a citi- 
zen of, and a resident in, Alabama, and con- 
tinued to be such until his death in June, 1866. 
The policy was for life, subject to tte payment 
of an annual premium on or before a specihed 
day, and contained a provision, that, m case 
G. should not punctually pay such premium, 
the policy should cease and determine, and all 
previous payments made thereon should be for- 
feited to the company. In due season, in March, 
1859, 1860 and 1861, G- paid to M., an agent 
of the company at Mobile, Alabama, the ac- 
cruing premiums, and they were received by 
the company at New York. Afterwards, and m 
March, 1861, the company withdrew all their 
asencies from Alabama, and had no agent m 
that state until 1869. G., after 1861, paid no 
further premiums on the policy. He was al- 
ways ready to pay, but did not pay because of 
the revocation of the agendes, and because the 
insurrection against the government of the Unit- 
ed States prevented lawful intercourse between 
Mobile and New York. The restrictions ag^nst 
intercourse continued until May, I860. After- 
wards, and before March, 1866, G. applied to 
the company at New York, to receive the premi- 
ums in arrear, with interest It refused to do 
so or to recognize the policy as subsisting. The 
plaintiff, as executor of G., renewed tlie applica- 
tion, but it was refused, on the ground that tie 
policy was forfeited. He then filed this bill, 
praying for a decree declaring the policy to be 
subsisting and not forfeited, and directing the 
payment of the amount insured by it less tiie 
unpaid premiums and interest thereon. Edd, 
that the plaintiff was entitled to such decree. 
[Cited in Bird v. Pennsylvania Mut. Ins. Co., 

Case No. 1,430.] 
rCited in Cohen v. New York Mut Life Ins. 
Co., 50 N. Y. 610.] 

2. An executory contract of continuing per- 
formance, made before the breaking out of a 
war, with an alien enemy, if it cannot be per- 
formed except in the way of commercial inter- 
course with the enemy, is ipso facto dissolved 
by the declaration of war, which operates, for 
that purpose, with a force equivalent to that 
of an act of congress. 

3. Where a contract is of such a character 
that its continued existence is not dependent 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
6 Am. Law Rev. 578, contains only a partial 
report] 
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upon any further intercourse between the par- 
ties, the only effect of the war is to suspend its 
operation, and, on the return of peace, the 
rights of the parties under it may be enforced. 
[Cited in Cohea v. New York Mut Life Ins. 

Co., 50 N. y. 623; Sands v. New York 

Life Ins. Co., Id. 636.] 

4. The policy of life insurance, m this case, 
was suspended, but not dissolved, during the 
continuance of +he war between the United 
States and the insurrectionary states, of which 
latter Alabama was one, and New York was 
not one, in so far as G. could not pay the accru- 
ing annual premiums without commercial inter- 
course between Alabama and New York. 

5. The contract was not one of continuing 
performance, in the sense of the rule before 
stated, so as to be dissolved by the war. 

6. Tbe policy was not unlawful, as continuing 
to insure the life of G., although he was an 
alien enemy, it appearing that he was a neutral, 
passive, non-combata\it enemy, who remained 
such in fact. 

[Cited in Sands v. New York Life Ins. Co., 
50 N. Y. 638.] 

7. On the facts of this case, it was a part of 
. the contract of the company, that G. should 

have the right to pay the annual premiums to an 
agent of the company in Alabama, and the com- 
pany was bound to provide in Alabama, during 
the continuance of the risk on the policy, an 
agent to receive such premiums, appointed and 
qualified in compliance with the statute law of 
Alabama on the subject, and G. was not bound 
to pay such premiums elsewhere than to such 
agent. As the absence of such agent was all 
that prevented the payment of the premiums by 
G., the company cannot set up, as a defence, 
the non-payment of the premiums at the stipu- 
lated times. 

8. The agency of M., having been created be- 
fore the war, would not have been revoked by 
the war, at least so far as the right to receive 
payment of annual premiums was concerned. 

9. Payment of the premiums by G. to the 
agent, would not have violated any law of war, 
or any duty of G.'s. 

10. The refusal of the company, when applied 
to by G., to recognize the policy or receive the 
premiums, made it unnecessary for him to pay 
the premium due in jMarch, 1866. 

[Cited in Mutual Benefit Life Ins. Co. v. Hill- 
yard, 37 N. J. Law, 457; Worthington v. 
Charter Oak Life Ins. Co., 41 Conn. 388; 
Dillard v. Manhattan Life Ins. Co., 44 Ga. 
119; Martine v. International Life Ins. So- 
ciety of London, 53 N. Y. 343.] 

11. It is of the essence of every contract, that, 
if one party to it prevents its performance by 
the other party, the former cannot be allowed to 
reap any benefit from the fact of such non- 
performance. 

12. The inability of the company to receive 
the premiums, because of the unlawfulness of 
commercial intercourse, was equivalent to a ten- 
der of the premiums and a refusal to receive 
them, or to a waiver of their punctual payment. 

13. There is a sound distinction between cases 
in which the impediment to the performance of 
a precedent condition, on which, by contract, 
money is to be paid, exists solely on the part of 
him who is to be the actor in performance, and 
cases in which the impediment exists either sole- 
ly on the part of him who is to be the recipient 
of performance, or is an impediment affecting 
both parties jointly, and equally in extent. 

14. Although the company was a mutual com- 
pany, the policy was not dissolved by the war, 
as a contract of partnership between enemies. 



[This was a bill in equity, brought by Peter 
Hamilton, as sole acting executor of the- 
will of Duke W. Goodman, deceased, against 
the Mutual Life Insurance Company of New 
York.] 

Charles F. Sanford, for plaintiff. 
Henry E. Davies, for defendants. 

BLATCHFORD, District Judge. The plain- 
tiff is a citizen of Alabama. His testator was, 
during all the period covered by the transac- 
tions in this case, a citizen of Alabama, re- 
siding and domiciled therein, and the defend- 
ants are a corporation created by the state 
of New York. 

The defendants, by their proper officers, 
made a written contract with Duke W. Good- 
man, the plaintiff's testator, dated March 
24th, 185S. The contract was what is com- 
monly known as a policy of life insurance. 
It was signed by the officers of the corpora- 
tion, and made in its name, and was not 
signed by Goodman, but was delivered to 
and accepted by him. The material pro- 
visions of the policy are these: "This pol- 
icy of insurance witnessetb, that the Mutual 
Life Insurance Company of New York, in 
consideration of the representation made to 
them in the application for this policy, and of 
the sum of one hundred and seventy-seven 
dollars and fifty cents to them in hand paid 
by Duke W. Goodman, and of the annual 
premium of one hundred and seventy-seven 
dollars and fifty cents, to be paid on or be- 
tore the second day of March in every year 
during the continuance of this policy, do 
assure the life of the said Duke W. Good- 
man, of Mobile, in the county of Mobile, state 
of Alabama, in the amount of five thousand 
dollars, for the term of his natm-al life." 
There is then a stipulation on the part of 
the company to pay the sum insured to the 
assured, his executors, administrators or as- 
signs, in sixty days after due notice and 
proof of interest (if assigned or held as se- 
curity) and of the death of the assured. 
There is then a declaration that the policy is 
accepted by the assured on certain express 
conditions, that, in ease the assmred shall, 
without the consent of the company, pre- 
viously obtained and endorsed on the policy, 
pass beyond certain specified limits, or visit 
cei-tain specified, parts of the United States, 
or be or reside in certain specified places, or 
do certain specified things, or die from cer- 
tain specified causes, the policy shall be null, 
void and of no effect. Then follows this 
provision: "It is also understood and agreed, 
by the within assured, to be the true intent 
and meaning hereof, that, * « * in case 
the said Duke W. Goodman shall not pay the 
said annual premium on or before the day 
hereinbefore mentioned for the payment 
thereof, then, and in every such case, the 
said company shall not be liable for the pay- 
jnent of the sum assured, or any part thereof, 
and this policy shall cease and determine; 
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and it is further agreed by the within assur- 
ed, that, in every case where this policy shall 
cease, or become or be null or void, all pre- 
vious payments made thereon shall be for- 
feited to the said company," At the foot of the 
policy, on its face, were these words, in 
print: "Agents of the company are author- 
ized to receive premiums when due, but not to 
make, alter or discharge contracts or waive 
forfeitures." On the back of the policy were 
these words, in print: "Receipts heretofore 
by the company of premiums after the day 
on which they fell due, were by the assured 
and the company considered acts of grace or 
courtesy, and as forming no precedent in re- 
gard to future payments of premiums on the 
policy; and all future receipts of the company 
of premiums after due, are viewed and under- 
stood by the parties in interest, as acts of 
courtesy of the company, and in no case to be 
considered a precedent, or a waiver of the 
forfeiture of the policy, according to the con- 
ditions expressed therein, if any future pay^ 
ment of premiums be omitted on the day it 
falls due." 

The defendants had, on the 2d of March, 
184S), issued to the wife of the said Duke W. 
Goodman, a policy for §5,000 on the life of 
her husband, subject to the annual premium 
of $177.50, on an application made February 
2Sth, 1849, when air. Goodman was 37 years 
of age. The defendants are organized on 
the mutual plan, and made, under their char- 
ter, a dividend on the 1st of February, 1853, 
whereby there was added to the policy in 
favor of Mrs. Goodman, the sum of $415.37 
at that date, as a principal sum in which 
Mr. Goodman's life was insm*ed, subject to 
all the terms of the policy, in addition to, 
and in like manner as, the $5,000, but without 
any addition of premiimi to be paid. On the 
1st of February, 1858, a like dividend was 
made, whereby the further sum of $567.68 
was added to the same policy, as a like prin- 
cipal sum. These dividends were sums of 
money representing excesses of premium paid 
by Mrs. Goodman beyond what was found 
to be necessary to |>e retained by the com- 
pany in respect of its risk on the policy, and 
were applied by the company, on behalf of 
Mrs. Goodman, to the purchase for her, of 
paid up insurances with the company, on 
the same life, in the principal sums so add- 
ed to the policy. But, although no increased 
premium beyond the $177.50 was payable in 
respect to these additions, or in respect of 
the policy by reason of these additions, such 
premium of $177.50 was annually payable in 
respect of the whole policy, embracing the 
$5,000 and the additions, the additions being 
placed upon the same footing with the $5,000, 
in respect to all the stipulations of the policy, 
in like manner as if they had been part of a 
sum in which the life insured was insured 
at the inception of the policy, at the annual 
premium of $177.50. These added sums were 
at the risk of the policy, with the $5,000, 
and recoverable from and payable by the 
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company, at the death of Mr. Goodman, only 
if the $5,000 was recoverable and payable. 
Under this state of facts, the policy in favor 
of Mrs. Goodman was surrendered to the 
defendants, and they accepted its smTender, 
and, in place of it, issued the policy of the 
24th of March, 1858. It bore the same num- 
ber as the policy of March 2d, 1849, and ap- 
pears to have been regarded as a continua- 
tion of it, with only the change as to the 
recipient of the sum insured at the death of 
Duke W. Goodman, for the defendants trans- 
ferred to it, and endorsed upon it, as sums 
insured by it, the said several sums of $415.37 
and $567.68, which had been so added to the 
policy of 1849. 

On the 2d of March, in each of the years 
1859, 1860, and 1861, Mr. Goodman paid to 
Thomas W. McCoy, the agent of the defend- 
ants at Mobile, the sum of $177.50, as the 
annual premium mentioned in the policy. For 
the payments of 1859 and 1860, he was fur- 
nished, on each occasion, with a receipt sign- 
ed, on behalf of the company, by its sea-e- 
tary, dated at the office of the company in 
New York, and coimtersigned by McCoy, as 
agent The receipt of 1859 specifies the sum 
paid as renewing the policy "from the 2d 
day of March, 1859, to the 2d day of March, 
1860." The receipt of 1860 specifies the sum 
paid as renewing the policy "from the 2d day 
of March, 1860, to the 2d day of March, 1861." 
On the margin of each one of the receipts of 
1859 and 1860, were these words, in print: 
"N. B. The agreement is mutual (see applica- 
tion and policy), that, unless the premium is 
paid on or before the day it becomes due, the 
policy is forfeited and void." For the pay- 
ment of 1861, Mr. Goodman received a re- 
ceipt signed by McCoy, as agent of the com- 
pany, and dated Mobile, March 2d, 1861, 
specifying the sum paid as the renewal 
premium on the policy "from date unto 2d 
day of March, 1862." The payment of March' 
2d, 1861, was remitted by McCoy to the de- 
fendants at New York, and was received by 
them there by March 26th, 1861. Afterwards, 
and on that day, the defendants, by their 
president, addressed a letter from New York, 
to McCoy, at Mobile in which they said: *'0n 
full examination of the Alabama law of 24th 
February, 1860, we come to the conclusion 
that we cannot comply with its provisions, 
and therefore feel obliged to withdraw all 
our agencies from the state. We write to each 
policy holder to remit premiums directly to 
us in future. Will you be kind enough to ad- 
dress them for us, as we cannot tell where the 
parties now live. Our assured are not covered 
against actual warfare of any description, 
whether it be by collision with the Northern 
states or any other power. This does not ap- 
ply to non-combatants." McCoy was the prin- 
cipal agent of the company in Alabama. 
They had other agents in that state. After 
sending such letter of March 26th, 1861, the 
company had no agent in Alabama until some 
time in the year 1869. Mr. Goodman died 
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at Mobile, June 6tli, 1866. He had not made 
any payment of the annual premium on the 
policy after the payment made March 2d, 
1861. 

Under these circumstances, the bill in this 
case is filed, setting forth, that, on the 2d of 
March, 1862, and on every 2d of March there- 
after during his lifetime, Mr. Goodman "was 
ready and willing to pay the several annual 
premiums, as the same respectively became 
payable," "but that he did not, on or after 
the 2d of March, 1862, pay said annual pre- 
miums or any or either of them, because the 
agency of the said McCoy, as the said Good- 
man was informed and believed, had been 
theretofore revoked, and no one else had 
been substituted as such agent in his place 
and stead, and because the then existing in- 
surrection and rebellion against the govern- 
ment of the United States had interrupted 
and prevented all lawful intercourse, by mail 
or otherwise, between the city of Mobile, 
where the said Duke W. Goodman resided 
and then was, and the city of New York, 
where the said company resided and had its 
office and place of business;" that, on the 
16th of August, 1861, under the authority of 
the act of congress of July 13th, 1861 [12 
Stat. 255], the president of the United States, 
by proclamation, declared that the inhab- 
itants of the state of Alabama were in a 
state of insurrection against the United 
States; that all commercial intercourse be- 
tween the state of Alabama and the inhab- 
itants thereof, and the citizens of other 
states, was, and would remain, unlawful, 
until such insurrection should have ceased or 
been suppressed, and that all goods, chat- 
tels, wares and merchandise coming from 
the said state of Alabama into other parts 
of the United States, without the special li- 
cense and permission of the president, would 
be forfeited to the United States; that such 
restrictions and prohibitions and liabilities 
to forfeiture continued until May 22d, 1865, 
and that, until the proclamation of the presi- 
dent, issued on the 2d of April, 1866, the in- 
habitants of the state of Alabama could have 
had no standing in this court; that, imme- 
diately after the removal of the prohibition 
of intercourse, Mr. Goodman applied to the 
company at New York, to receive from him 
whatever of such annual premiums might be 
found in arrear, together with interest there- 
on, and offered to do whatever he was bound 
to do for the preservation or restitution of 
his rights under the policy, but the defend- 
ants refused to entertain such proposal and 
denied that Goodman had any rights in the 
premises; that, after such refusal, Goodman 
died; that the plaintiff, immediately after 
his appointment as executor, caused appli- 
cation to be made to the company, at New 
York, to receive from him whatever of the 
annual premiums might have been in arrear 
at the time of the death of Goodman, to- 
gether with interest thereon, and offered to 
pay the same, or to abate the same from the 



amount of the policy, and to do whatever 
else he was required to do, and gave notice, 
and offered to make due proof, of the death 
of Goodman, but the company refused to re- 
ceive said premiums, or to accept such proof, 
or to pay said policy, or the additions there- 
to, or any part thereof; that the company 
pretends that the policy was forfeited by the 
non-payment of premium; that any other 
compliance than as aforesaid with the terms 
and conditions of the policy, was, without 
any act or default of Goodman, suspended 
and prohibited, and rendered impossible; 
and that it is contrary to equity and good 
conscience that a forfeiture of his valuable 
rights should be worked thereby. The 
prayer of the bill is, that the rights of Good- 
man, and of the plaintiff, as his executor, 
under the policy, may be decreed to be valid 
and subsisting, and not to have been lost by 
forfeiture or otherwise, the plaintiff being 
ready and willing, and offering, to pay to 
the company, all such sums of money, to- 
gether with interest thereon, as may appear 
to the court to be justly and equitably due 
for premiums on the policy; that the com- 
pany may be enjoined from asserting any 
forfeiture of the policy or of the rights of 
the assured, or of the plaintiff, under the 
same; and that the defendants may be de- 
creed to pay to the plaintiff the amount 
thereby assured, with such additions there- 
to as have accrued and been made or cred- 
ited to Goodman under the same. 

The answer avers, that, if Goodman had 
been ready and wUling to pay the annual 
premiums falling due March 2d, 1862, and 
thereafter, it would have been unlawful for 
him to have made such payments, and equal- 
ly unlawful for the defendants, after the 16th 
of August, 1861, to have received such pay- 
ments and continued the policy in force; that 
no payment has been made on the policy, to 
the defendants, since the 2d of March, 1S61; 
that none was offered or tendered to be made 
until after June, 1865; that the policy ex- 
pired and ceased to exist, by its terms, on 
the 3d of March, 1862; that, at the time the 
policy was issued to Goodman, Thomas W. 
McCoy was the agent of the defendants at 
Mobile, in and for the state of Alabama; 
that the appointment of McCoy as such 
agent, in and for said state, was revoked by 
the defendants in March, 1861; that Good- 
man had notice thereof; that since that time 
the defendants have not had any agent in 
and for the state of Alabama; that the citi- 
zens of the state of Alabama, and that state, 
on the 12th of April, 1861, rebelled against 
and instituted a civil war against, the gov- 
ernment of the United States, and organized 
a government in hostility thereto; that there- 
upon all the citizens and inhabitants of that 
state, and the said Goodman, a citizen and 
resident thereof, became and were from 
thenceforth alien enemies, and so continued 
to be up to and until the cessation of said 
hostilities, in May, 1865; that the restric- 



[11 Fed. Cas. page 355] 



tions and prohibitions and liabilities to for- 
feiture declared by the proclamation of Au- 
gust 16th, 1861, continued untU the 22d-of 
May, 1865; that, after the 16th of August, 
1861, and before the 22d of May, 1865, it was 
unlawful for the defendants to insure the 
life of Goodman, or to receive from him, or 
credit him with, any premium on the policy; 
and that such state of insurrection and. war, 
of itself, terminated the policy, and all the 
rights and interests of Goodman or his as- 
signs therein, and also terminated his mem- 
bership of said company, and all his rights 
and privileges as a member thereof, and all 
right thereafter to participate in the invest- 
ments, earnings and profits thereof. 

The third section of the act incorporating 
the defendants provides, that "all persons 
who shall hereinafter insure with the said 
corporation, and also their heirs, executors, 
administrators and assigns, continuing to be 
insured in said corporation, as hereinafter 
provided, shall thereby become members 
thereof, during the period tfiey shall remain 
insured by said corporation, and no longer." 
The thirteenth section of the same act pro- 
vides, that "any member of the company 
who would be entitled to share in the profits, 
who shall have omitted to pay any premium, 
or any periodical payment, due from him to 
the company, may be prohibited by the trus- 
tees from sharing in the profits of the com- 
pany, and all such previous payments made 
by him shall go to the benefit of the com- 
pany." On the 22d of February, 1848, a res- 
olution was adopted by the board of trustees 
of the company, providing, "that any mem- 
ber of the company who would be entitled to 
share in the profits, who shall have omitted 
to pay any premium or periodical payment 
due from him to the company, shall not 
share in the profits of the company, and all 
previous payments made by him or her shall 
-enure to the benefit of the company." 

The principle of law on which the defend- 
ants contend, that the war terminated the 
existence of the policy, is the familiar one, 
that an ^ecutory contract of continuing per- 
formance, made before the breaking out of a 
war, with an alien enemy, if it cannot be 
performed except in the way of commercial 
intepcoui^e with the enemy, is, ipso facto, 
dissolved by the declaration of war, which 
operates, for that purpose, with a force 
equivalent to that of an act of congress. 
The William Bagaley, 5 Wall. [72 U. S.] 377, 
407; Hanger v. Abbott, 6 Wall. [73 U. S.] 
532, 536; Esposito v. Bowden, 4 El. & Bl. 
S63, and 7 El. & Bl. 763; Reid v. Hoskins, 4 
El. & Bl. 979. Assuming that Goodman 
could not pay the annual premiums on the 
policy without commercial intercourse with 
the defendants at New York, he being a res- 
ident citizen of Alabama, the argument is 
that the policy was executory; that the vital 
■principle of the contract is the payment of 
the annual premium by Goodman, and the 
consequent liability 'of the company to pay 
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the amount insured, in case of the death of 
Goodman during the period covered by the 
payment of premium; that the contmued 
existence of the policy depended on the punc- 
tual payment of the premium, every year, by 
Goodman; that, by the express terms of the 
policy, the non-payment of the premium re- 
lieved the defendants from liability; that, in 
this respect, the contract was executory, and 
its continued existence absolutely demanded 
continued intercourse and dealings between 
the parties; and that the contract is, there- 
fore, brought within the very definition of 
the aufhorities, as an executory contract, of 
continuing performance. 

Where a contract is of such a character 
that its continued existence is not dependent 
upon any further intercourse between the 
parties, the only effect of the war is to sus. 
pend its operation, and, on the return of 
peace, the rights of the parties under it may 
be enforced. In the case of Manhattan Life 
Ins. Co. V. Warwick, 20 Grat. 614, in March, 
1S71, the court of appeals of Virginia, by a 
majority of three judges against two, held, 
that a policy of life insurance, in a like situ- 
ation with the one at bar, in the particulars 
involved in the question now under consider- 
ation, was suspended, but not dissolved, dur- 
ing the continuance of the late Civil War. 
The view taken by the majority of the court 
was, that the contract was altogether execu. 
tory on the part of the company, in the sense 
that they had done nothing yet towards the 
performance of it on their part; that it had, 
however, been largely executed on the part 
of the assured, creating a right which could 
be defeated only by a default on his part; 
that this right was a right to the insurance, 
not merely for one year, but for the 'life of 
the assured; that a new contract every year 
was not necessary to give the right, but only 
the annual payment of the premium was nee- 
essaiy to prevent the divesting of the right; 
that the principle, that war dissolves the con- 
tract, had not been applied in a single in- 
stance to a contract made before the war, 
and executed by one of the parties, in part, 
before the war, and where the execution of 
the contract on his part was to be completed 
before he was entitled to any performance by 
the other party, or where the dissolution of 
a contract made before the war would work 
a forfeiture; that such an application of the 
rule would be arbitrary, unreasonable and 
immoral; that, when the contract is made be- 
fore the war, but not executed by either" 
party, and the carrying it into execution will 
involve a violation of the duty of the parties 
respectively to their countries, in the new i^ 
lations which the war has created, in that 
case, its execution not having been entered 
upon, and it being uncertain how long the 
war may last, and prevent the execution of 
the contract, it may be dissolved, and this 
not to the prejudice of the parties, or either 
of them, but for tixeir presumed convenience 
and benefit, to be absolved froin the obliga- 
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tlon of a contract, which, iu the changed re- 
lations of tJieir countries, cannot be carried 
into execution; that, on the other hand, if 
the contract is partly executed, and rights 
under it have vested, and it cannot be dis- 
solved without loss or forfeiture to one of the 
parties, and it cannot be carried into execu- 
tion consistently with the duty of the parties 
to their countries respectively, while the war 
lasts, In such case, it should not be dissolved, 
but only suspended; ajid that, if it can be 
carried into execution, notwithstanding the 
war, without conflicting with the obligation 
of allegiance of eithei' party, it will be nel- 
ther dissolved nor suspended. 

In respect to a policy of life insurance in 
like situation, the court of appeals of Ken- 
tucky, in the case of New York Jiife Ins. Go. 
V. Clopton, 7 Bush. 179, in August, 1870, 
adopted the view, that the policy of the law 
does not avoid, because of the intervention 
of war, a pre-existing valid contract, which 
a single act, such as the payment of a debt, 
can perform; that, in such cases, a suspen- 
sion of remedy during the war is the only 
effect of the war; that both principle and 
policy dissolve a contract made before the 
war for continuing performance, such as pai't- 
nership, or affreightment; that the policy of 
interdicting the payment of a debt, is, that it 
may aid the enemy in the prosecution of 
hostilities; that, consequently, suspension of 
performance until the restoration of peace, 
effectuates the whole aim of the law, without 
dissolving the contract, which may be ulti- 
mately enforced in perfect consistency with 
the principle of the temporary interdict; that, 
in that class of cases, it is the contract, and 
not the performance, that is continuing, and 
a suspension of the remedy, and not a diS' 
solution of the contract, is all that is nec- 
essary, befitting or just; that, in such cases 
as partnership and affreightment, the per- 
formance is continuous and unremitting, un- 
til the end of the contract shall have been 
consummated; that, therefore, as superven- 
ing war between the parties disables them 
from performing any of the incumbent du- 
ties, and defeats the object, of the contract, 
a dissolution of the contract is the natural 
and legal effect of the war; that the reason for 
dissolution in these two classes of cases is 
inapplicable to contracts which may be per- 
formed by a single act, or by periodical acts, 
between which there is nottiing to perform, 
and, consequently, no continuity of perform- 
ance; that, between a single act and such 
periodical acts, there is no apparent differ- 
ence, in reason or principle; that, therefore, 
the law, which only suspends the remedy in 
the one case, cannot consistently dissolve the 
contract in the other; that, according to this 
definition, the ordinary contract of insurance 
does not seem to belong to the class of con- 
tracts of continuing performance, so as to be 
dissoluble because of an intervening war; 
that, in the case then before the court, the 
insurance was an executed entirety for the 



prescribed term, and the only performance 
which could devolve on the insurer was to 
pay the stipulated amount, in the event of 
loss insured against, fulfilment of which wa^ 
not a continuing act, but a single act of a 
continuing conti'aet; that the consideration, 
though payable in annual instalments, was, 
also, an entirety, and full performance was 
not of the kind technically styled continuing; 
and that, consequently, the war did not dis. 
solve the contract on any such ground as that 
on which it would have dissolved a conti'aet 
of partnership or affreightment 

I have dwelt somewhat at length on the 
views taken by the Virginia and Kentucky 
courts, in the cases referred to, because they 
are the only cases on the question of the 
effect of the late war in respect to the dissolu- 
tion or non-dissolution of a contract of life 
insm'ance, where it is assumed that the pay- 
ment of the annual premiums required inter- 
course with the enemy, which have met my 
notice. I have no hesitation in saying, that 
I concur fully in the conclusions of those 
courts on the question, and in the views, 
above set forth, on which those conclusions 
are founded. Even if the policy be regarded, 
for the purposes of this question, as contain- 
ing a contract on the part of the assured to 
pay the annual premiums, though a contract 
not enforceable by a suit to be brought by 
the insurer, but enforceable only through tlie 
pressure of the stipulation for forfeiture in 
case of the non-payment of such premiums 
at the specified times, and even though, to 
pay such premiums, requires intercourse with 
the enemy, yet the case is one where a sus- 
pension of performance on the part of the 
assured will effectuate, as respects the bellig- 
erent governments, the whole aim of the law, 
without dissolving the contract As regards 
the obligation of the insurer, the contract was 
not one at all of continuing performance, al- 
though it was a continuing contract All 
that the insurer had to do under it was ta 
pay the sum insured, in case a loss insured 
against should occur, and the annual premi- 
ums had been duly paid, and the proper 
proofs of such loss were furnished. 

There would seem to be no principle on. 
which it could be held, that, in this case, th(i 
war dissolved and abrogated this policy, 
which would not require the court to hold; 
equally, that the policy would have been 
abrogated by the war, if Goodman had died 
after the 16th of August, 1861, and before the 
2d of March, 1802. In such ease, Goodman 
having been alive on the 16th of August, 
1861, the court would be asked to hold that 
the rights of the parties were to be deter- 
mined according to their status at the time 
the proclamation of that date was issued, and 
that, although Goodman had punctually paid 
all previously accruing premiums, and had 
died without making default, yet, the con- 
tract being one contracting for continuing 
performance by him in paying premiums an- 
nually, it was abrogated by the war on the 
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16tli of August, 1S61, so that the insurer was 
released from liability on it A decision to 
that effect would shock every sense of jus- 
tice. Yet it can make no difference that 
Goodman did not happen to die before the 
2d of March, 1862. If the principle is to be 
applied to this policy at all, it must be ap- 
plied as of the 16th of August, 1861, If it 
is not applied as of that date, it cannot be 
applied as of any other date. Its applicabil- 
ity cannot be made to depend on the question 
whether, in fact, Goodman svu'vived, after 
the 16th of August, 1S61, until after it be- 
came necessary for him to do an act of per- 
formance under the contract. 

There is another suggestion which seems to 
me of great force. In all the cases, so far 
as I have observed, wtiere the doctrine of 
abrogation has been applied to a contract of 
continuing performance, requiring, for such 
performance, intercoin-se with the enemy, tha 
question arose on ground taken by the de- 
fendant in the suit, when sued for the breach 
of, or to enforce, some stipulation of the con- 
tract, which could be enforced against him 
by suit, that he was absolved from such stip- 
ulation by the dissolution of the contract 
through the operation of a war. The presT 
ent case is not such a one. The defendants 
cannot, in respect of their obligation under 
the policy, set up, as a defence against the 
payment of the sum insured, the dissolution 
of such obligation by the war, any more than 
the maker of a promissory note, given before 
the war, could set up, after the end of tha 
war, that his obligation to pay the note was 
abrogated by the war. In respect of the 
stipulation in regard to the payment of an- 
nual premiums, this is not a suit to enforce 
such stipulation or any liability under it, and 
the party who was, by the contract, to make 
such payments, does not set up, as a defence 
against an obligation to make them, a disso- 
lution of the contract by the war. 

It is further insisted, on the part of the de- 
fendants, that, if it is unlawful to insure the 
property of an alien enemy, it is, a fortiori, 
unlawful to insure the life of an alien en- 
emy; that such an insurance could not law- 
fully be made during the existence of a war; 
that the acceptance of a renewal premium 
is virtually a new insurance, the obligation 
of the insurer lasting only for the period for 
which the premium is paid; that it matters 
not whether the alien enemy beai-s arms in 
the contest, or is merely, a member of the 
hostile community; that the insurance of the 
life of an alien enemy gives aid and com- 
fort to the enemy; and that, if it were to be 
held that the life of the plaintiff's testator, 
and the lives of many others similarly sit- 
uated, continued to be insured after the 
breaking out of the war, under policies made 
before it broke out, then, if the persons in- 
sured had died dm-ing the war, the amounts 
or values of the policies would have been 
property capable of being used by the enemy 
of the United States in aid of the war 
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against it, because certain to be realized and 
made available after the termination of the 
war. 

It is not to be conceded, that, under the 
policy in this- case, the acceptance of a re- 
newal premium would have been a new in- 
surance. But, an examination of the cases 
and text books on the subject of the dissolu- 
tion by war of contracts of insurance made 
before the war, shows, that the principle on 
which the rule rests does' not extend to 
avoiding policies insuring property which is 
exempted by the laws of war from liability 
to be seized by the government of the in- 
surer's country. While the rule would avoid 
a policy insuring the life of one who should 
become an actual and active enemy of such 
government, it thus acquiring the right to 
destroy his life, it would not affect the va- 
lidity of an insurance on the life of a neutral, 
passive, non-combatant enemy, who remained 
such in fact, and over whose life there is no 
belligerent power, on the part of the govern- 
ment of the insurer. Though, by his domicil, 
he is a technical enemy, so that his property 
may be lawfully captured as enemy prop- 
erty, yet, as such nominal hostility does not 
subject his life, like his property, to peril, 
no belligerent right is affected by continuing, 
the validity of the insurance. "Oonssquent- 
ly, in such a case," as is said in New York 
Life Ins. Co. v. Clopton, before cited, "neither 
authority nor principle would avoid the pol- 
icy, any more than if it had insured the life 
of a chUd in the cradle, or insured property 
exempt from capture or confiscation." Nor 
is it perceived how the amount or value of a 
policy on the life of an alien enemy who dies 
during the war, can be availed of, to aid the 
war, by the government of the country of 
the assured, in any way or to any extent in 
or to which the amount or vaiue- of a prom- 
issory note made before the war, and falling 
due during the war, cannot be availed of, to 
aid the war, by the government of the coun- 
try of its holder, while its maker continues 
to be an alien enemy. Yet it was never 
heard that the obligation to pay a note was, 
under such circumstances, or for such rea- 
sons, abrogated by a war. 

The bill alleges that Goodman was not con- 
cerned, directiy or indirectly, in bringing on 
the insurrection and rebellion mentioned in 
the bill; and that he did not bear arms 
against the United States during the con- 
tinuance of such insurrection and rebellion, 
nor in any way, directiy or indirectly, aid or 
abet the enemies of the United States. The 
evidence is, that Goodman did not favor se- 
cession as a measiure of redress for alleged 
wrongs; that he did not bear arms against 
the United States; that he was enrolled 
among the citizens of Mobile for home de- 
fence, but was not called into service; that 
he paid the taxes and assessments which 
were levied upon him and his property by 
the power which ruled the state of Alabama; 
that he contributed to the relief of sick and 



HAMILTON (Case No. 5,986) 



[11 Fed. Cas. page 358] 



wounded soldiers, and of the families of ab- 
sent soldiers; that he held no office, during 
the war, under any government; that he was 
over the age for field service in the army, 
or was otherwise exempted from such serv- 
ice, and was not conscripted, and fiu;nished 
no substitute for the army; and that he pur- 
sued the occupations of civil life during the 
war. On these facts, it cannot be held that 
any rule of law requires that the policy on 
the life of Goodman should be regarded as 
having been dissolved and abrogated by the 
war. 

I have assumed, in the discussion hitherto, 
that Goodman could not, after the 16th of 
August, 1861, have paid to the defendants 
the annual premiums which accrued b afore 
the 22d of May, 1865, without direct inter- 
course with them. The fact is so. The bill 
alleges that Goodman failed to pay such 
premiums on or after the 2d of March, 1862, 
"because the agency of the said McCoy, as 
the said Goodman was informed and be- 
lieved, had been theretofore revoked, and no 
one else had been substituted as such agent 
in his place and stead." The answer alleges, 
that the appointment of SleCoy, as the agent 
of the defendants at Mobile, in and for the 
state of Alabama, was revoked by the de- 
fendants on or about the 26th of Mai'ch, 

1861. and Goodman had notice thereof, and 
since that time the defendants nave not had 
any agent in and for the state of Alabama. 
The statements of the bill and the evidence 
show that these allegations of the answer are 
true, and that the defendants had no agent 
in Alabama from March, 1861, up to Jan- 
uary, 1869. In the absence, therefore, of any 
agent of the defendants in Alabama, it was 
impossible for Goodman to pay his annual 
premiums without direct intercourse with the 
defendants at New York. 

The defence is also set up, that the policy, 
by its terms, ceased to exist by reason of 
the non-payment of the annual premium that 
was due and payable on the 2d of March, 

1862, and that thereby, also, all previous pay- 
ments made by Goodman became forfeited 
to the defendants. It is replied, on the part 
of the plaintiff, to this defence, that the de- 
fendants, by the act of withdrawing all their 
agencies from the state of Alabama in March, 
1861, prevented the payment by Goodman of 
his annual premiums, and thereby waived 
such payments, all of which became due after 
the 16th of August, 1861, the act of the de- 
fendants having prevented the payments in 
Alabama, and the effect of the war being to 
make such payments at New York, by Good- 
man, unlawful. 

■ If it was a part of the conti-act entered 
into by the defendants, or of their obligations 
to Goodman imder it, that Goodman should 
have the right to pay his annual premiums 
to an agent of the defendants in Alabama, 
and if the defendants were bound to provide 
in Alabama, dm-ing the continuance of the 
risk on the policy, an agent to receive such 



premiums then Goodman was not bound to 
seek any other recipient of such payments 
than such agent, and was not bound, for 
want of any such agent, to pay the pre- 
miums directly to the defendants at New 
York, in the application made in February, 
1849, for the policy issued to Mrs. Goodman 
in March, 1849, Goodman is described as re- 
siding in Mobile, Alabama, and as being a 
wharfinger there. In his application of 
March, 1858, for the policy of 1858, and in 
that policy, he is described as of Mobile, in 
the state of Alabama. All the premiums that 
he paid, were with the knowledge of the de- 
fendants, paid at Mobile, to McCoy, theh: 
agent there, and were received by the de- 
fendants through and from McCoy. Good- 
man resided in Mobile from 1835 up to his 
death, and died at Mobile. In the absence of 
any notice to the contrary, the defendants 
must be held to have continued to understand 
that he continued to reside in Mobile. His 
application for the policy of 1858 was made 
through McCoy, at Mobile, the policy was de- 
livered to him through the hands of McCoy, 
at Mobile, and bears McCoy's signature, as 
agent at Mobile, the three payments of pre- 
miums in 1859, 1860 and 1S61, were made 
through McCoy, at Mobile, and the receipts 
therefor bear the signatm'e of McCoy as the 
defendants' agent The policy contains on 
its face the words: "Agents of the company 
are authorized to receive premiums when 
due, but not to make, alter, or discharge con- 
tracts, or waive forfeitures." It is contended 
by the defendants that there was no obliga- 
tion on them to keep an agent at Mobile, or 
in Alabama. Considering the character of 
the contract, the circumstances under which 
it was entered into, the fact that Goodman 
was, with the knowledge of the defendants, 
a resident citizen of Alabama at all times, the 
fact that the conti-act must be regai'ded as 
having been entered into, and continued in 
operation by the defendants, at least as long 
as they themselves recognized its continu- 
ance, that is, until March 2d, 1862, with ref- 
erence to, and in subordination, on their part, 
to such statute law of the state of Alabama 
as should be enacted on the subject of their 
keeping agents in that state, and the fact 
that the agency of McCoy, having been con- 
tinued during the life of the policy up to 
ilarch, 1861, was then withdrawn, it must, I 
think, be held, that the defendants were 
bound to keep in Alabama an agent to whom 
Goodman could pay his annual premiums, or 
could, at least, ofEer or tender payment, such 
agent to be appointed in conformity with 
such statute law, and that, if the absence of 
such agent was all that prevented the pay- 
ment of such premiums by Goodman, the 
defendants are estopped from setting up the 
non-payment of such premiums at the times 
stipulated therefor as a defence to this suit 

The Alabama statute on the subject of 
foreign insurance companies, enacted Febru- 
ary 24th, 1860, is in evidence in this case. 
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Its provisions are applied (section 1190) to 
life insurance companies not incorporated by 
the laws of tlie state of Alabama, whether 
such companies are or are not organized on 
the mutual plan. It provides (section 1180) 
that no agent of any such company shall tafee 
any risk or transact any business of insurance 
in Alabama, without first procuring a certifi- 
cate of authority from the comptroller of the 
state; that, before obtaining such certificate, 
such agent must furnish to the comptroller 
a sworn statement showing the name and 
locality of the company, the amount of its 
capital stock, the amount of capital stock 
paid in, and the act incorporating it, and an 
insti'ument authorizing such agent to acknowl- 
edge service of process for and in behalf of 
the company, and consenting that service on 
such agent shall be taken to be service on 
the company; that no company incorporated 
by any other state, or any agent of it, shall 
transact any business of insurance, unless 
the company is possessed of at least $100,000 
of actual capital invested in stock of at least 
par value, or in bond and mortgage on real 
estate worth double the amount for which 
the same is mortgaged; and that, on a com- 
pliance with these provisions, the 'comptroller 
shall issue a certificate thereof, with the au- 
thority to transact the business of insurance, 
to the agent applying for the same. It also 
provides (section 11S2) that the agent, before 
taking any risks or transacting any business 
of insurance in the state, shall file in the 
office of the judge of probate of the county 
in which he may desire to establish an agency 
for the company, copies of the statement 
and instrument aforesaid. It also provides 
(section 1183) for the renewal annually of 
these proceedings. It also provides (section 
1185) that every agent must annually deposit 
with the assessor of the county in which the 
agency is established, a sworn statement of 
the gi"0ss premiums received for insurance by 
the company at the agency dm'ing the pre- 
ceding year. It also provides (section 1186) 
that such agent, before taking any risk or 
transacting any business of insurance, must 
pay certain local fees annually so long as the 
agency is continued. It also imposes (section 
1188) a penalty of fine and imprisonment for 
the violation of the provisions of the law. 
It also provides (section 1191) that the pro- 
visions of the law shall apply when the risk 
is taken or any insurance business is trans- 
acted in Alabama by the agent of any com- 
pany, whether the policies are signed by the 
officers of the company in or out of Alabama. 
There can be no doubt that the passage of 
such a statute as this, was within the com- 
petence of Alabama. That state had a right 
to impose such terms and conditions as it 
chose, in granting its assent to the recogni- 
tion of the defendants in Alabama, and of 
their rights under policies to be issued in 
Alabama to citizens and residents of Ala- 
bama, and to exact, in its discretion, such se- 
curity as it thought proper, for the perform- 



ance of the contracts of the defendants un- 
der such policies. It also had a like right 
to regulate the business of agencies of the 
defendants in Alabama, with reference to fu- 
ture payments to become due on existing 
policies issued in Alabama to citizens and 
residents of Alabama. Paul v. Virginia, 8 
Wall. [75 U. S.] 168, 181. The policy in 
question was in fact issued in Alabama by 
the defendants, to a citizen and resident of 
Alabama, although it professes to have been 
delivered as well as signed by the president 
and secretary of the company. The receipt, 
by McCoy, of the premium paid at Mobile 
March 2d, 1861, such premium having been 
received by McCoy as agent, under the au- 
thority to that effect on the face of the policy, 
made the contract of insurance, as respected 
the period to elapse before March 2d, 1862 
(even if, as contended by the defendants, 
such payment of premium created a new 
contract of insurance for a year), an Ala- 
bama contract, to be governed by the statute 
law of Alabama. Such receipt of such premium 
by McCoy was ratified by the defendants. 
I think the proper construction of the policy, 
as such policy stood when the payment to 
be made March 2d, 1862, became due, is, 
that, inasmuch as Goodman was then living, 
and the obligation of the defendants under 
the policy was outstanding, the defendants 
were bound to furnish Goodman with an op- 
portunity, on the 2d of March 1862, and on 
every recurrence of the day of annual pay- 
ment, to pay the premium to an agent of 
theirs in Alabama. As such payment to the 
agent would have been the transaction of 
insurance business in Alabama, the statute 
of that state required that the agency should 
conform to the statute. The defendants were 
boxmd to be ready to receive performance of 
the contract by Goodman tlirough an agent 
in Alabama, such agent to be appointed in 
accordance with the Alabama statute. Mc- 
Coy's agency in this case existed after that 
statute was passed. Such agency was with- 
drawn in Mai'ch, 1861. Having been created 
before the war, it would not have been re- 
voked by the war, at least so far as the right 
to receive payments of annual premiums was 
concerned. Payment of the premiums by 
Goodman to the agent would not have 
violated any law of war, or any duty of 
Goodman's. Ward v. Smith, 7 WaU. [74 U. 
S.] 447, 453; Conn v. Penn [Case No. 3,104]; 
U. S. V. Grossmayer, 9 Wall. [76 U. S.] 72, 75. 
The evidence shows pecuniary ability and 
willingness on the part of Goodman to pay 
the premiums at Mobile, and that the reason 
why he did not pay them there was the ab- 
sence of any agent there of the defendants. 
I see no legal objection to the evidence on 
this subject, either as competent, or as suf- 
ficient to prove the facts. If the defendants 
were entitled to the pimctual payment of the 
premiums, as a condition precedent to their 
continuing liability from year to year, their 
prevention of such payment, by the with- 
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drawal of McCoy's agency, and of all other 
agencies in Alabama, excused Goodman from 
making the payments punctually, and debars 
the defendants from setting up such want of 
punctuality as a defence In this suit Wil- 
liams V. Bank of U. S., 2 Pet. [27 U. S.] M, 
102; Yan Buren v. Digges, 11 How. [52 U. S.] 
4G1, 479. 

There is no force in the objection, that the 
defendants could not, during the war, have 
received from their agent in Alabama any 
moneys paid to him there as premiums, or 
that such moneys would have been confiscat- 
ed in the hands of such agent, if paid to him. 
If the agent had been provided, Goodman 
could have tendered the premium, and the 
agent could have refused to receive It, be- 
cause he could not remit it, and because it 
would be confiscated. The rights of Good- 
man would thus have been preserved, ac- 
cording to the tenor of the contract. The loss, 
if any, which would have ensued to the de- 
fendants, was a loss incident to the war, and 
with which Goodman had no concern, and 
the apprehension or certainty of which could 
not affect his rights. The unlawfulness of 
any receipt by the defendants at New York, 
from Goodman, or any other person in Ala- 
bama, during the war, of any moneys paid 
as premiums, cannot affect any rights of 
Goodman in respect of having the opportunity 
of paying such premiums .in Alabama, or be 
set up by the defendants as a ground of for- 
feiture of the policy in respect of such rights. 

Under these views, the contract was only 
suspended during the war. After the end of 
the war, the right of Goodman to pay the 
premiums which he had been prevented from 
paying by the action of the defendants, •■con- 
tinued, in all respects, as if the 2d of March, 
1862, had not passed. Within a reasonable 
time after the close of the war, that is, in 
January or February, 1866, and before the 
coming around of any 2d of March after the 
close of the war, an application on behalf of 
Goodman was made to the defendants at 
New York, requesting them to recognize the 
policy, on terms to be arranged- The reply 
of the defendants was, that they did not recog- 
nize the policy as valid, because it had been 
forfeited by the non-payment of premiums, 
and they refused to receive payment of the 
premiums in arrear. What thus transpired 
made it imnecessary for Goodman to tender 
the premium due March 2d, 1866, In De- 
cember, 1867, after Goodman's death, an 
agent of the plaintiff presented to the de- 
fendants his claim on the policy, and tender- 
ed to them proofs of Goodman's death, and 
offered to pay any premiums that were in 
arrear. The reply of the defendants was, 
that the policy was forfeited, and they would 
recognize no liability upon it, and would not 
receive any premiums, or pay any loss upon 
it, but that they would, as a gratuity, pay 
what was the surrender value of the policy 
on the 2d of March, 1S62. 

The withdrawal of the agency of McCoy, 



and of the other agencies in Alabama, made 
it unnecessary for Goodman to seek out McCoy 
or some other person who had been an agent 
of the defendants in Alabama, and tender 
the premiums, as due, to him, even though, 
as would appear from the evidence, McCoy 
remained in Alabama, accessible, during a 
part, at least, of the war. Especially is this 
so, in view of the fact that Goodman had 
notice of the revocation of McCoy's agency. 

On all these considerations, I am of opinion 
that the defendants must be regarded as hav- 
ing prevented Goodman from paying his pre- 
miums, as due, in Alabama, where he had a 
right by the contract to pay them, and, there- 
fore, as having waived such punctual pay- 
ment; that the policy was not and is not 
forfeited by reason of the non-payment of 
premiums; that it is a valid and subsisting 
policy against the defendants; and that the 
plaintiff was, when he brought this suit, in a 
position to ask the relief prayed for by the 
biU. 

These views recognize fully all the tetms of 
the policy, and do not interpolate in the con- 
tract of the parties any provision, by way 
of excuse for the non-payment, on the stipu- 
lated day, of any premium, which is not with- 
in the terms of the contract. It is of the 
essence of every contract, that, if one party 
to it prevents its performance by the other 
party, the former cannot be allowed to reap 
any benefit fi'om the fact of such non-per- 
formance. In this case, the prevention by 
the defendants of performance by Goodman 
was equivalent to actual performance by 
Goodman, or to a waiver by the defendants 
of such performance. 

But, it is urged by the defendants, that 
Goodman could have paid his premiums at 
New York; that, if he elected to remain in 
Alabama, where he could not or would not 
make payment of the premiums, it was his 
own fault; and that the existence of the war 
and the prohibition of commercial inter- 
course between the state of Alabama and the 
city of New York furnishes no legal excuse 
for the non-compliance by Goodman with his 
agreement to pay the premiums on the desig- 
nated days. Yet, the defendants insist, in 
the answer, that it was unlawful for them, 
between August 16th, 1861, and May 22d, 
1865, to receive from Goodman any premium 
on the policy; and, on the argument, their 
counsel insisted, that, if Goodman had, after 
the 16th of August, 1861, offered to pay the 
premiums, as they fell due, it would have 
been unlawful for the defendants to receive 
such premiums. It was further insisted, 
that, notwithstanding this, the policy termi- 
nated because of such non-payment, for the 
reason that the intervention of the war, as 
an excuse for non-payment, was not provided 
for by the policy. But these arguments are 
without avail to support the defendants' case. 
Their inability to receive the premiums, 
when due, in 1862, 1863, 1864 and 1S65, 
amounted to the same thing as if such pre- 
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mlums had been actually tendered, and the 
defendants had refused to receive them. Such 
inabilitr to receive was a dispensing by the 
defendants with the punctual payment of the 
premiums, and with their payment during 
the continuance of such inability, even if 
such payment be, under the terms of the pol- 
icy, regarded as a condition precedent to the 
existence of the risk. Such hiability was a 
default on the part of the defendants, pre- 
venting Goodman, a citizen and resident of 
Alabama, from paying the premiums to the 
defendants at New York, and, therefore, dis- 
pensing with the payment of them, as per- 
formance by Goodman. The case is not one 
where the excuse set up is merely inability 
or impossibility of performance on the part 
of him who is to perform. It is one where 
inability on the part of the party to whom 
performance was due, to receive such per- 
formance—an inability notorious and known 
to the party owing performance— existed, and 
is set up by the party to whom performance 
was due/ as a ground for forfeiting the rights 
of the other party under the contract, be- 
cause he did not pay what it was impossible 
and unlawful for his obligee to receive. The 
cases in the books, which were cited on the 
part of the defendants, as enforcing strictly 
the rule that a precedent condition on which, 
by contract, money is to be paid, must be ab- 
solutely complied with, were cases in which 
the impediment to performance existed sole- 
ly on the part of him who was to be the actor 
in performance', and were not cases in which 
the impediment existed either solely on the 
part of him who was to be the recipient of 
performance, or was an impediment affecting 
both parties jointly, and equally in extent. 
The distinction is a sound one; and it would 
be gross injustice to apply to this case a rule 
the reason, of which has no application to it. 
The defendants, in effect, say to Goodman: 
"It was unlawful for us to receive from you 
your premiums for 1862, 1863, 1864, and 1865, 
as they became due; it would have been idle 
for you to have tendered them to us; yet, 
as the contract was that you should pay 
them at specified times, and you did not pay 
or tender them at those times, the contract is 
forfeited, our liability to pay you the $5,- 
S83.05 is at an end, and, besides that, the $2,- 
S07.50 paid to us as premiums on the policies 
of 1849 and 1858 is forfeited to us." I do not 
believe a defence of that kind to a policy of 
life insurance situated like the present one, 
was ever allowed by any court of justice in 
any civilized community. I certainly shall 
not be the first judge to set a precedent of 
the kind. Indeed, it has often been held, 
that the intervention of the law will excuse 
non-performance of a contract, where the op- 
eration of the intervention was solely on the 
party who was to perform, and not at all on 
the party who was to receive performance. 
Wolfe V. Howes, 20 N. Y. 197, 201; Jones v. 
Judd, 4 Gomst [N. Y.] 411, 413; People v. 
Tubbs, 37 N. Y. 586, 588. 



The views I have endeavored to maintain 
are concisely stated by the court in IManhat- 
tan Life Ins. Co. v. Warwick, before cited. 
In speaking of the obligation of the insurer, 
under the policy, to pay the sum insured, the 
court say: "The company could not relieve 
itself from this obligation, or subject the oth- 
el* party to a forfeiture, by refusing to re- 
ceive payment of a premium, or by hindering 
or preventing the other party from paying it, 
or by any disability on its part to receive it, 
and •vyhich prevented the payment, which 
was not provided for in the contract" In 
the present case, the defendants are setting 
up their own disability to receive paymen-^ 
as a ground of forfeiture. In New York Life 
Ins. Co. V. Clopton, before cited, the court 
say: "To subject to forfeiture all the pre- 
miums paid, as well as the five thousand dol- 
lars for the loss of life, would be harshly and 
unreasonably penal, for no better cause than 
the inevitable non-precise payment of anoth- 
er instalment of premium, which the law pre- 
vented the appellant from a right to receive. ' 
None of the parties can be presumed to have 
contemplated such disabling war, or to have 
intended, by the condition of avoidance, more 
than voluntary failure to pay, when there 
was legal ability to receive the premiums." 

There was» therefore, no forfeiture in this 
case. Goodman continued to be insured in 
the defendants' company until his death, and 
was a member of the company at the time of ' 
his death. He was entitled, under the policy, 
at the time of his death, to all the rights, in 
respect of the sums insured by the policy, 
and of all proper increase of such sums in- 
sured, as the result of dividends made to 
members, up to the time of his death, which 
he could have been entitled to, if the defend- 
ants had received and accepted all the annu- 
al premiums specified in the policy. The res- 
olution of February 22d, 1848, cannot be in- 
terpreted as applying, or having been intend- 
ed to apply, to a ease like the present one. 
Goodman did not "omit" to pay any pre- 
mium, in the proper sense of that word. His 
failure to pay was wholly inactive and in- 
voluntary, and was no default on his part, 
but was, as between him and the defendants, 
the default of the defendants. 

Nor is there any force in the view, that, 
Goodman being a partner with the other per- 
sons insured in the defendants' company, the 
partnership was dissolved by the war. The 
relation between him and such other persons, 
assuming that they were domiciled in New 
York during the war, because the company 
is a New York corporation, was not such a 
relation of partnership as requires the appli- 
cation .to it of the rule that a war dissolves 
a contract of commercial partnership be- 
tween enemies. The views before stated in 
regard to the effect of the war on the policy, 
as a contract between enemies, apply to it 
equally in its aspect as a policy issued by a 
company doing business on the mutual plan. 
The relations of Goodman to the partnership 
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and to his partners, and his duty to it and 
them, as a member, were created and are to 
be measured wholly by the terms of the pol- 
icy, and no dijBferent rule can be applied to 
the policy, because it was issued by a mutual 
company, than would have been applied to it 
if it had been issued by a company of which 
the insured did not, by the insurance, be- 
come a member. 

I have carefully considered all the views 
urged by the defendants, and am entirely sat- 
isfied that the plaintiff is entitled to a decree, 
with costs. There must be a 'reference to a 
master to take and state an account of the 
amount due on the policy, with interest, such 
amount to be computed on the basis before 
stated, and the defendants to be allowed 
credit for the unpaid annual premiums. 

[On appeal to the supreme court of the United 
States, this decree was affirmed by a divided 
court, April 6, 1874 (case unreported), no rea- 
son being assigned, save the division of opinion.] 



Case Wo. 5,987. 

HAMILTON V. NATIONAL LOAN BANK. 

[3 Dill. 230; i 18 N. B. R. 97.] 

Circuit Court, "W. D. Missouri. 1875. 

Bankrupt Act — Legal asd Equitable Rights 
OF Third Persons is the Property of the 
Bankrupt— Sale of Chattels sot Set Apabt. 

1. The assignee in bankruptcy takes the prop- 
erty of the bankrupt subject to all legal and 
equitable rights thereto existing in favor of 
third persons, at the time of the bankruptcy. 

2. This principle applied to a ease where the 
bankrupt sold sis out of twenty specific bonds 
of like character and value, in the hands of a 
bailee, and received pay therefor before the 
bankruptcy; and it was held that the rights of 
the purchaser of the six bonds were superior to 
those of the assignee in bankruptcy of the ven- 
dor. 

[Appeal from the district court of the 
United States for the Westesn district of 
Missouri. 

[This was a proceeding by H. B. Hamilton, 
assignee in bankruptcy of the Lexington & 
St Louis Railroad Company, against the Na- 
tional Loan Bank of St. Louis and M. W. 
Withers.] 

The county of Lafayette, in Missouri, in 
April, 1871, subscribed $20,000 to the stock 
of the Lexington & St. Louis Railroad Com- 
pany, and to pay for the same executed 
twenty negotiable bonds of the same date, 
iSIay 1st, 1871, payable at the same time, with 
the same rate of interest, for one thousand 
dollars each, and numbered from 71 to 90, 
inclusive. By agreement between the county 
and the railroad company these bonds were 
placed in the hands of M. W. Withers, in es- 
crow "to be delivered by him to the railroad 
company upon the completion of its road, 
ironed, equipped, and in running order, and 
operated into the city of Lexington, in said 
Lafayette county, from Sedalia." There was 

1 [Reported by Hon. Jotn F, Dillon, Circuit 
Judge, and here reprinted by permission.] 



no other condition attached to the delivery of 
the bonds, and the bonds themselves were 
fully executed and ready for delivery on the 
completion of the road to place named. When 
the bonds were put in the hands of Withers, 
as the agent or trustee for both parties, he 
executed to the railroad company a bond con- 
ditioned to deliver to said company or its or- 
der said twenty bonds of the county on the 
completion of the railroad to the city of Lex- 
ington, The twenty bonds were exactly alike, 
and only distinguishable from each other by 
difference in the numbers. Soon afterwards, 
viz.: On the 29th day of May, 1871, the presi- 
dent of the company sold six of the said 
twenty bonds to the National Loan Bank of 
St Louis for the full value thereof, and re- 
ceived payment therefor, and as evidence of 
such sale delivered to the bank the above 
mentioned bond of Withers to the railroad 
company. In April, 1872, the bank notified 
Withers that it had purchased of the railroad 
company six of the bonds in his hands. In 
April or May, 1872, the railroad was com- 
pleted to Lexington and the company had 
fully complied with the condition which en- 
titled it as against the county to the twenty 
bonds. Withers has ever since been in the 
possession of the twenty bonds and now holds 
the same. On the 30th day of May, 1872, one 
John Reid, claiming to own the same, de- 
manded of Withers "the fourteen bonds is- 
sued to the Lexington & St. Louis Railroad 
Company by the county of Lafayette, dated 
aiay 1st, 1871, numbered from seventy-one to 
eighty-five." The contract of sale by the 
railroad company to the National Loan Bank 
of St. Louis of the six bonds above mention- 
ed in the hands of Withers did not designate 
by number, letter or othenvise, which of the 
twenty bonds the said bank was to get. 
Withers had only the twenty bonds in his 
hands. After the completion of its road to 
Lexington, the railroad company was put in- 
to bankruptcy; and this suit is a contest be- 
tween the assignee in bankruptcy of the rail- 
road company and the National Loan Bank of 
St Louis, as to the right of the respective 
parties to the six bonds in the hands of With- 
ers purchased by the bank of the company in 
the manner above described. The case arose 
in this manner. One Blair sued the railroad 
company before its bankruptcy in one of the 
state courts, and garnished Withers. Under 
the statutes of Missouri (1 Wagner's St p. 
192, § 52; Id. p. 665, § 9; Id. p. 664, §§ 1, 4), 
the National Loan Bank intervened by means 
of a proceeding termed an "interplea," and 
claimed the six bonds in the hands of With- 
ers under its said purchase, which was prior in 
date to Blair's garnishment. Afterwards the 
railroad company was put into bankruptcy in 
the United States district court for the West- 
em district of Missouri, and by the consent 
of Blair and the assignee in bankruptcy of 
the railroad company and the National Loan 
Bank, the case of Blair and the "interplea" 
of the bank were transferred to said federal 
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district court for trial and final disposition. 
Blair's attachment was dissolved by the fed- 
eral district court, wliicli left the contest as 
to the sis bonds between the bank and the 
assignee in bankruptcy, remaining. The par- 
ties waived a jury and tried the question to 
the court, and after hearing the evidence the 
court, upon the issues joined, found for the 
bank, and entered the following judgment, 
viz: "That M. W. Withers (who had answer- 
ed in the proceeding), commissioner of Lafay- 
ette county, who has in his possession twenty 
of the bonds of that county, deliver six of the 
same to the interpleader, the National Bank 
of St Louis, and that the assignee in bank- 
ruptcy pay the costs." To reverse this judg- 
ment or order the assignee brings the case to 
this court 

Day & Belch and H. B. Hamilton, for as- 
signee In bankruptcy. 

H. 0. Wallace, Ewing & Smith, and J. L. 
Smith, for National Loan Bank, 

DILLON, Circuit Judge. It Is very doubt- 
ful whether this case is properly before the 
court upon the appeal of the assignee, or 
whether any errors of law appear of record 
properly saved by bill of exceptions or spe- 
cial findings of fact But as counsel have 
made no questions of this kind, and have ar- 
gued the case in this coiurt upon the merits, 
and as upon the merits it must be affirmed, I 
will dispose of it upon the assumption that it 
is rightfully here and that the material facts 
axe those appearing in the statement of the 
case. 

This is a contest between the bank and the 
assignee in bankruptcy of the railroad com- 
pany. Before the bankruptcy of the compa- 
ny the bank had purchased of it six of the 
twenty bonds of the cotmty of Lafayette, 
then In the hands of Withers. The bank 
paid the company in full therefor, and the 
bona fides of the transaction is not im- 
peached. But the company could not then 
deliver the bonds to the bank because they 
were In the hands of Mr. Withers, and be- 
cause it had not then completed its road to 
Lexington. Afterwards the bank gave no- 
tice to Mr. Withers of its purchase of the 
six bonds, and in April or May, 1872, the 
company completed Its road to Lexington, 
thus becoming fully entitled to. the bonds, as 
between it and the cormty. All this oc- 
curred before the bankruptcy of the compa- 
ny. The twenty bonds are still in the hands 
of Mr. Withers, who claims no interest in 
them, and is ready to abide the orders of 
the court 

The assignee in bankruptcy relies upon this 
point, viz: That the piKchase of the six 
bonds by the bank is void because the par- 
ticular six of the twenty which it purchased 
were not determined by any description 
thereof, or by separating them from the resi- 
due, and therefore, it is argued, the. titie or 



property in the six bonds did not pass to the 
bank, but remained in the company. 

As the bonds were all exactly alike in date^ 
amount time of payment etc., there are not 
wanting respectable authorities that the titie 
or property in six of the twenty would pass 
without any actual separation of them from 
the others. Kimberly v. Patchin, 19 N. Y. 
330; Russell v. Carrlngton, 42 N. Y. 118; 
Young V. Miles, 20 Wis. 615, 23 Wis. G43; 
Chapman v. Shepai-d, 39 Conn. 413; Pleas- 
ants V. Pendleton, 6 Rand. (Va.) 473; Wal- 
dron V. Chase, 37 Me. 414; Warren v. Milli- 
ken, 57 Me. 97; Gushing v. Breed, 14 Allen, 
380. 

The authorities, however, are not hai*moni- 
ous on the point, and 'will be found very fully 
collected in the American edition of Benja- 
min on Sales (sections 78, 81, 308, 318, 355). 

It is not necessary to the determination of 
the present case to decide whether the legal 
titie to the six bonds passed, or could pa§s, 
to the bank before the particular six were 
identified, set apart, or appropriated under 
the contract 

At the very least the contract between the 
company and the bank would be valid as an 
executory agreement on the part of the com- 
pany, for a consideration actually received, 
to sell and transfer six of the twenty bonds, 
in the hands of Withers, to the bank; and 
this agreement having been made in good 
faith and the bonds having been paid for by 
the bank, gave to the bank a right or eqiiity 
as against the compans' or its assignee in 
banki'uptcy, to six of the twenty bonds. This 
right or equity would attach directly to the 
bonds in the hands of Withers, and could be 
enforced against the company if bankruptcy 
had not supervened, and it is not defeated 
by the subsequent bankruptcy of the compa- 
ny, to whose rights, and to whose rights 
only, in this respect, does the assignee in 
bankruptcy succeed. If the railroad com- 
pany afterwards sold the remaining four- 
teen bonds to Reid, and designated the four- 
teen, leaving six, and only six. In the hands 
of Withers for the bank, this would amount 
to an appropriation of the six or a separation 
of them, and the titie of the bank would be 
imquestionably complete. 

In short, if the legal title to the six bonds 
passed to the bank, the assignee in bankrupt- 
cy of the vendor has no right to them. But 
if the absolute property in the six bonds 
did not pass to the bank the transaction 
gave to the bank a consummated and specific 
right or equity to six of the twenty bonds 
which are yet In the hands of the bailee, 
and this right or equity is recognized and 
preserved to the bank by the bankrupt act 
Actual delivery of the bonds at the time of 
the sale Is not necessary, for, says Willes, J., 
in Meyerstein v. Barber, L, R. 2 C. P. 38, 51; 
"Since the judgment of Lord Wensleydale 
(then Justice Parke), in Dixon v. Yates, 5 
Barn. & Adol. 313, it has never been doubted 
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that by the law of England the sale of a spe- 
cific chattel passes the property to the ven- 
dee, -without delivery-" Benj. Sales, § 308; 
How V. Taylor, 52 Mo. 592; Massmann v. 
Holscher, 49 Mo, 89. And in equity, "A 
contract for the sale of chattels, to be after- 
wards acquired, ti'ansfers the beneficial in- 
terest in the chattels as soon as they are ac- 
quired to the vendee." Benj. Sales, § 81, 
and cases cited. Frazer v. Hilliard, 2 Strob. 
309; Story, Eq. Jur. (10th Ed.) §§ 421b, 421c, 
1040. 

In the case under consideration the rail- 
road company had already paid the county 
for the bonds by its stock, and was entitled 
to the bonds in the hands of the custodian 
thereof as soon as its road was completed 
to a given point; clearly it could transfer the 
beneficial interest in bonds thus held, and it 
did so by the sale to the bank, if indeed it 
did not pass the title to them, which became 
perfect and absolute when the road was fin- 
ished and oi)erated to Lexington. But 
whether the bank has the legal title or only 
the beneficial or equitable title, in either 
event its rights are superior to those of the 
company or its assignee in bankniptcy. Af- 
firmed. 



Case No. 5,988. 

HAMILTON T. ROLLINS. SAME v. TODD 

et al. SAME v. BUTLER et al. SAME 

V. SHERWOOD. 

CS Dill. 495; 3 Ban. & A. 157; 4 Law & Eg. 
Rep. 561; 1 N. W. (O. S.) 205; 10 
Chi. Leg. News, 4.] i 

Circuit Court, D. Minnesota. Sept., 1877. 

Patent fob Invention — Assignment of Right 
TO Recovek for Pkevious Infringements. 

1. Letters patent No. 51,310, to Palmer Ham- 
ilton, for "improvement in saw-mills," is valid, 
and was not anticipated by the Straub patent, 
No. 7943. 

2. A patentee may assign his right to recov- 
er for infringements occurring before the as- 
signment. 

These suits, heard together, were brought 
[by Susan Hamilton- against John Rollins, 
and against Shubael D, Todd and others, 
Levi Butler and others, and George Sher- 
wood], to restrain the infringement of let- 
ters patent No. 51,310, granted to Palmer 
Hamilton, December 5th, 18(35, for an im- 
provement in saw-mills, and for an account 
of profits. The object of the invention was 
to give to a reciprocating saw a rocking or 
rolling motion, and it consisted' in hanging 
the saw to cross-heads worlung in curved 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here compiled and re- 
printed by permission. The syllabus and opin- 
ion are from 5 Dill. 495, and the statement is 
from 3 Ban. & A. 157. 4 Law & Eg. Rep. 561, 
contains only a condensed report.} 



guides at the upper end, and straight guides 
at the lower end, the saw being pivoted to 
the pitman below the lower cross-head, which 
gave to the saw the requisite motion. The 
claim was for "giving to the saw in its down- 
ward movement a rocking or rolling motion, 
by means of the combination of the cross- 
head working in the curved guides at the 
upper end of the saw, the lower end of 
which is- attached to a cross-head working in 
straight guides, and pivoted to the pitman 
below the saw, with the crank , pin, sub- 
stantially as described." The complainant 
claimed under a deed of assignment from 
the patentee, dated 18th of April, 1873, where- 
by, after reciting the grant of the letters 
patent, he "assigned, sold and set over to 
said Susan Hamilton all the rights, title and 
interest which I have in said invention, as 
secured to me by said letters patent, and 
my whole right and interest in all infringe- 
ments of said patent, and actions in law for 
damages for such infringement; the same 
to be held and enjoyed by the said Susan 
Hamilton for her own use and behoof, and 
for the use and behoof of her legal repre- 
sentatives, to the full end of the term for 
which said letters patent are granted, as 
fully and entirely as the same would have 
been held and enjoyed by me had not this 
assignment been made." 

W. E. Hale and Geo. H. Lothrop, for com- 
plainant 

Lochren, McNair, & Gilfillan and Lamprey 
& James, for defendants. 



NELSON, District Judge. These suits are 
brought by the complainant, an assignee of 
the patentee, to recover damages for infringe- 
ments of the patent No. 51,310, granted to 
Palmer Hamilton, December 5th, 1865, for 
"improvement in saw-mills." 

The defences set up in all the cases are: (1) 
"Want of novelty. 

This patent was sustained in the case of 
Ives V. Hamilton, 92 U. S. 426. It is there 
described as "an improvement in saw-mills, 
and consists of the combination of the saw 
with a pair "of curved guides at the upper 
end of the saw, and a lever, connecting rod 
or pitman, straight guides, pivoted cross- 
head, and slides or blocks and crank-pin, 
or their equivalents, at the opposite end, 
* * * giving to the saw, in its downward 
movement, a rocking or rolling motion, by 
means of the cross-head working in the 
curved guides at the upper end of the saw, 
the lower end of which is attached to a 
cross-head working in straight guides, and 
pivoted to the pitman below the saw with 
the crank-pin." 

The defendants rely upon the Straub pat- 
ent, No. 7943, issued in 1851, to sustain this 
defence. In the ease above cited, this pat- 
ent was not spread on the record, and the 
supreme court did not consider it. I have 
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examined the drawing of the invention and 
claim of the patentee, and find it is not the 
combination iised in the Hamilton patent. 
Straub obtains a similar result (a vibratory 
motion of the saw), but the means devised 
for producing the motion, and not the result, 
is the claim made by Hamilton, and for 
which he was granted a patent. In Straub's 
patent, the saw is fixed at the upper end 
between two blocks, and at an angle to the 
perpendicular of forty-five degrees, or there- 
abouts, are placed grooved guides in which 
the blocks with saw attached slide. These 
guides are fastened to and supported by the 
saw fraYne, which consists of two upright 
standards with a cross-bar at the top run- 
ning from each to the guides. The opposite 
end of the saw is fastened directly to a short 
rod connected to the extremity of a fly-wheel, 
so that, passing upwards and downwards by 
the rotary motion of the wheel, the saw re- 
treats from and advances towards the log, 
describing in its movement nearly a circle. 
Between the guides, and rtmning in the same 
direction, is fitted to the upper end of the 
saw a rod with spiral spring coiled around 
it, which strains the saw in descending by 
opposing its descent, and by its tension 
draws up 'the sliding blocks and upper end 
of the saw, and thus prevents it from bend- 
ing during its upward and downward move- 
ment 

Hamilton obtains a vibratory motion to the 
saw by the cross-head to which the saw at 
the upper end is attached sliding in cm*ved 
guides with the concave paxt towards the 
log, and the opposite end of the saw oscil- 
lating slightly by being attached to the pit- 
man rod above the cross-head. 

The design of the inventors, of both com- 
binations is to secure a motion similar to 
that given a whip-saw by men in a saw- 
pit, but the means employed by each are 
different The curved guides above and the 
straight guides and lever pitman below, all 
of which comprise the Hamilton mechanical 
combination, are not found in the Straub 
patent 

Second defence. No right of action to re- 
cover for infringements occurring before the 
assignment This defence is not intended to 
apply to all the cases, but, so far as it does, 
cannot be sustained. 

Ordinarily, a cause of action in tort is not 
assignable. ' This rule, however, has refer- 
ence to strictly personal torts, but rights of 
action for damages, and claims growing out 
^of and adhering to property, will pass by 
assignment The deed of assignment intro- 
duced is sufficient to convey the rights vested 
in the original patentee, and all his interest 
in infringements, to the complainant She 
can, therefore, maintain these suits, and a de- 
cree will be entered accordingly for a per- 
petual Injunction and an account, with costs. 
Decree accordingly. 

Pi'ot other cases involving this patent, see 
note to Hamilton v. Ives. Case No. 5,9S2.J 



Case Wo. 5,989. 

HAMILTON v. RUSSELL. 

D: Craneh, C. G. 97.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1802.2 

Witness — CoMPETE^*cY asd Credibility. 

Possession of the goods by a witness, does 
not create such an interest in the witness as 
to render his testimony inadmissible in favor 
of the party under whom he holds the posses- 
sion. 

Trespass for ordering an execution" to be 
served on the plaintiff's goods, at the suit 
of- the defendant [James Russell], against 
James and Robert Hamilton. The goods 
had been taken in the possession of Robert, 
and the defendant alleged that the deed of 
conveyance under which the plaintiff [Thom- 
as Hamilton] claims, was fraudulent as to 
the creditors. The plaintiff offered Robert 
Hamilton as a witness. The defendant ob- 
jected that he was interested, because, if the- 
plaintiff recovered, Robert would still re- 
main in the possession and use of the goods 
by permission of his brother, (the plaintiff,> 
as he had done heretofore. 

But THE COURT were unanimously of 
opinion that the possession, or the proba- 
bility that his brother would suffer him to 
remain in possession, was not such an in- 
terest as affected his competency, but went 
only to his credibility. (See the other points- 
of this case in the report of it in the supreme 
court of the United States, 1 Cranch [5 U. S.] 
309, where the judgment of this court was 
affirmed.) 

[The question of the competency of the wit- 
ness does not seem to have been -raised in the- 
supreme court] 



HAMILTON (SANDERS v.). See Case No. 
12,294. 

BLA.MILTON v. SHERWOOD. See Case No. 
5,988. 



Case No. 5,990. 

HAMILTON V. SIMMS. 

[Brunner, Col. Cas. 25; 3 2 Hayw. N. 0. 291.1 

Circuit Court, D. North Carolina. Dec, 1803. 

Heir — Liability por Debts of Ancestor. 

If the heir, in an action against him on the 
bond of his ancestor, plead nothing by descent 
or devise, and it be found against him, judg- 
ment shall be de bonis propriis. 

At law. 

PER CURIAM. This is a debt upon bond 
against the heir of the obligor; and if the- 
plea of nothing by descent or devise be fal- 
sified by verdict, the judgment will be de 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 1 Cranch (5 U. S.) 309.] 

3 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 
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bonis propriis of the heir or devisee. And it 
will not help the defendant if the jury should 
find the value of the land on such issue, for 
still the court would give the judgment 
against the defendant in jure proprio for the 
whole debt Thereupon this plea was by 
consent withdrawn, and the lands devolved 
to the defendant in remainder set forth in a 
new plea. 



Case No. 5,991. 

HAMILTON V- SIMONS et al. 

[5 Biss. 77.] 1 

Circuit Court, N. D. Illinois. May, 1869. 

Atoidixg Isjuxctiox— Advice of Cocnsel. 

1. Where an injunction has been issued re- 
straining a defendant from using patented parts 
of a machine, he is not at liberty to leave off 
certain parts selected by himself as infringe- 
ments, and continue the use of the remamder 
of the machine; the proper course is for him to 
talie the judgment of the court in the matter. 

[Cited in Bate Refrigerating Co. v. Gillett, 
30 Fed. 685.] 

2. Advice of counsel is not a sufficient justi- 
fication, and counsel should not take such a 
.responsibility. 

[This was a bin in equity by John Hamil- 
ton against Simons and Sample, upon which 
,an injunction was issued restraining the de- 
fendants from selling a certain machine cov- 
ered by patents Nos. 17,916 and 20,324. An 
.attachment for contempt was issued against 
defendants, who now move for an order dis- 
charging them from the attachment, alleging 
that the machines sold since the injunction 
were without the parts covered by the said 
-patents.] 

R. H. Forrester, for plaintiff. 
Hitchcock, Dupee & Evarts, for defend- 
.ants. 

DRUMMOND, District Judge, I do not 

■ consider it necessary, in this case, to go into 
the history or details of the question argued 

.on the motion. 

An application was made to the court for 

.an attachment against the defendants on the 
ground that they had violated the injunction 
issued by the court, and the defendants, ad- 
mitting that they had sold the apparatus 
which was claimed by the plaintiff, contend 
that since the issuing of the injunction they 
had left off all the material parts covered by 
the Carpenter patent. 

Whatever may be true in relation to the 
patent of May 25, 1858 [No. 20,324], still there 
is a question connected with the patent of 
August 4, 1857 [No. 17,916], upon which it 
was claimed the patent of 1858 was an im- 
provement, and which is not affected by 
these changes which have been made in the 

.apparatus of the defendants since the issu- 
ing of the injunction. It is a very material 

1 [Reported by Josiah H. Bissell, Esq., and 
,here reprinted by permission.] 



question, and of such a character that the 
court cannot say but that the defendants 
may have violated the injunction, because if 
we concede that they have left off what was 
claimed in the patent of 1858, since the issu- 
ing of the injunction, there is another ques- 
tion behind. I will only concede it for the 
purpose of argument. It is clear to me that 
the defendants had no right under the cir- 
cumstances of the case to take the responsi- 
bility of disobeying the injunction simply be- 
cause they left off certain improvements cov- 
ered by the patent of 1858. The true course 
for tliem was either to come into court and 
ask for a dissolution of the injunction, or to 
ask for security from the plaintiff if it is a 
doubtful case. It is a very serious responsi- 
bility, where an injunction is issued against 
a party, restraining him from using any 
pai'ts of a machine covered by a patent, to 
leave off certain parts and then take for 
granted that he is not infringing the patent, 
and is not violating the injunction. This 
was done by the defendants under the ad- 
vice of counsel, but it was advice which I 
think counsel had no right to give. It is the 
duty of the counsel to ask for the judgment 
of the court in such a case, and not take the 
responslbiUty of telling his client that he can 
go on and disregard the injunction. 

It seems to be a dear case, where the de- 
fendants had no right, in the absence of any 
action on the part of the court, to go on and 
dispose of this machine in the way they have 
done. Unless it is insisted hy the counsel 
for the plaintiff, I shall not feel inclined to 
punish these men unless they continue vio- 
lating the injunction, but the order of the 
court will be that the motion interposed by 
the defendants to discharge them from the 
attachment will be overruled. I shall not 
discharge them. I shall simply decline, under 
the circumstances, to punish them at present. 
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Case N"o. 5,993. 

The HAMILTON MORTON. 

[Brown, Adm. 40.] i 

District Court, D. Michigan. March, 1858. 

Supplies Bought tor a Vessel Ltixg at a Dis- 
tant POKT. 
Where coal was bought for a tug, then lying 
at a distant port, by one who purported to be 
the master and owner, held that the seller was 
bound to ascertain the extent of the purchaser's 
authority, and the necessity for the purchase of 
the coal. 

This was a libel for fuel furnished Oct. 27, 
1857. It appeared, upon the trial, that one 
Isaacs, -who held himself out as master and 
owner, ordered of libellants, at Cleveland, on 
Oct. 23d, 230 tons of coal, and, at Isaacs' 
request, the same was shipped by them, upon 
the schooner Velocity, consigned to the tug 
Hamilton Morton, at Algonac, Michigan, 
Isaacs representing that he pm-chased it for 
the use of the tug. It was shown to be cus- 
tomary for masters of steam vessels to pur- 
chase large quantities of coal at Cleveland, 
and have it shipped to various ports upon 
the lakes, for their use. The coal was sold 
upon the credit of the tug, and not upon 
that of Isaacs, who was known to be irre- 
sponsible. It appeared, however, that Isaacs, 
ti.u^jh the owner, was not, in fact, the mas- 
ter; that, on Oct 24, the day after the coal 
was ordered, and before it had all been 
shipped on the Velocity, the tug was seized 
by the marshal, at Detroit, for debt, and re- 
mained in his custody until she was finally 
condemned and sold. The coal was nevei 
actually delivered to the tug, nor unladen by 
the Velocity at Algonac, but was carried by 
her from Algonac to Detroit, where it was 
sold by Isaacs, It also appeared that the 
purchases for the use of the tug were usually 
made by one Robinson, her master, and that 
Isaacs paid little attention to her beyond 
collecting her bills. 

Wm. Gray, for libellants. 
W. A. Moore, for claimants. 

WILKINS, District Judge. The coal never 
was furnished the Morton. It was delivered 
by the libellants to the schooner Velocity, 
which was chartered by Isaacs, claiming to 
be the master and owner of the Morton, 
which, at the time, was actually in custody 
of the marshal of this district, and had been 
for four days previous thereto. Should the. 
court decree in favor of the libellants, it 
must be entirely upon the very unsatisfac- 
tory testimony of Isaacs, which in its material 
facts, is contradicted by Robinson, who testi- 
fies that he was master of the tug until the 
close of navigation, made all her contracts, 
and, at the time Isaacs was negotiating with 
libellants, had purchased all the coal shci 
needed while she was lying at Algonac In- 
dependent, then, of the question raised as to 

1 [Reported by Hon: Henry B. Brown, Dis- 
tnct Judge, and here reprinted by permission.] 



the lien under the Ohio law, the proof would 
not warrant a decree against the vessel. The 
fact that, at the time the coal was ordered, 
the tug was lying at a distant port, should 
have put the libellants upon inquiry, and 
they were bound to ascertain the extent of 
Isaacs' authority, and to see that the coal 
was actually needed Itj the tug. Libel dis- 
missed. 



Case Wo. 5,993. 

Es parte HAMLIN. 

In re BRODT. 

[2 Lowell, 571; 1 16 N. B. R. 320; 5 Cent. 
Law J. 281.] 

District Court, D. Massachusetts. May, 1877. 

Bankkdptct— Setting Aside Composition — No- 
tice TO Creditors — Acts under Composi- 
tion -Vaxid— Duties op Creditors. 

1. When an application is made to set aside 
a composition once recorded, and to proceed in 
bankruptcy, notice should be given to all the 
creditors as well as to the debtor. 

[Cited in Re Shaw, 9 Fed. 498; Re Dunn 

[Cited in Farwell v. Raddin, 129 Mass. 8.] 
_ 2. When a composition, partly carried out 
is set aside, all acts which have been regularlj 
done in pursuance of the resolutions are valid 
and the assignment to an assignee in bank- 
ruptcy should contain a proviso to that efEect, 

[Cited in Re Wilson, Case No. 17,781.] 

3. Creditors receiving their respective shares 
of a composition are not bound to see that oth- 
er creditors receive their shares. 

4. It seems, that a creditor, who knows that 
a composition is being carried out, and that the 
creditors are being paid, and makes no effort to 
obtam his own share, will be estopped to ob- 
ject to these payments. 

In February, 1876, a petition in bankruptcy 
was filed against H. D. Brodt, as surviving 
partner of th^e firm of R. W. Dresser & Co.; 
and he at once oflEered a composition, which 
was finally accepted, and ordered to be re- 
corded in April, 1876. It provided for pay- 
ment of twenty per cent, by instalments, se- 
cured by notes, the last payment to be at the 
end of six months from the date of recording 
the resolutions. In February, 1877, one Ham^' 
lin filed a petition in the cause, alleging him- 
self to be a creditor of Brodt, and that he and 
some others had not been paid the composi- 
tion, by reason of disputes concerning .the 
amount of their respective debts, and that 
Brodt was apparently no longer able to pay 
the composition; but that the petitioner had 
reason to believe there were assets which 
might be reached by an assignee, and pray- 
ing that the composition might be set aside, 
and for an adjudication "of bankruptcy. Aft- 
er notice to the debtor the petition was grant-' 
ed and a warrant was issued. At the first 
meeting of creditors a question arose, and 
was certified to the court, of the right of a 
creditor who had received his twenty per 

^[Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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cent, and had released tlie debtor, to prove 
his debt. Certain creditors then filed a mo- 
tion to vacate the adjudication, or to modify 
it in such a way that the assignee should not 
disturb the payments which they had received 
under the composition. The evidence tended 
to show that Brodt had given notes for the 
instalments of his composition to all the cred- 
itors whose debts were undisputed, or with 
whom he could adjust the amount due, leav- 
ing Hamlin, and perhaps two others, out of 
the account There was no charge of fraud. 
Brodt's position was a difficult one, because 
his partner had attended exclusively to the 
financial affairs of the firm, and had died sud- 
denly, leaving the business in much con- 
fusion. After the composition was recorded, 
the petitioner Hamlin entered into a part- 
nership with Brodt, and had lent him money, 
and they had disposed of the old stock of R. 
W. Dresser & Co., and of such new goods as 
they bought; but the business was not profita- 
ble, and the new firm was dissolved. Brodt, 
in the mean time, paid all the composition 
notes as they came due, with the knowledge 
of Hamlin! 

A. B. Pillsbury, for petitioner Hamlin. 

B. F, Brooks, J. W. May, E. Avery, and H. 
J. Boardman, for creditors. 

LOWELL, District Judge. The statute of 
1874, c. 390, § 17 (18 Stat. 184) provides, that 
if at any time it shall appear to the court, 
on notice, satisfactory evidence, and hearing, 
that a composition cannot proceed without in- 
justice or undue delay to the creditors or the 
debtor, the court may refuse to accept it, or 
may set it aside, and that the debtor shall 
then be proceeded with as a bankrupt. Up- 
on examination, I think the point is well 
taken that "notice" means notice to the cred- 
itors as well as the debtor. If the debtor 
should make the application, as he clearly 
may, there would be no doubt; but the court 
cannot know that a creditor is not acting in 
concert with the debtor, to obtain a reversal 
of the composition. The notice is undoubted- 
ly intended to be given to the parties inter- 
ested; and in almost all cases the creditors 
must be such parties. I was misled by the 
analogy of petitions for adjudication, and by 
the -fact that the action in cases of this kind 
heretofore has been upon motions which show- 
ed on their face that all the creditors stood on 
an equal footing. But it is plain that a cred- 
itor hostile to the composition, if he could 
procure the acquiescence of the debtor, might 
do great mischief in this way. Without com- 
mitting myself to the position that such notice 
is absolutely essential in all cases, I hold that 
it was in this ease- 
Several creditors having now been heard 
upon the merits of the question, it is not nec- 
essary to vacate the adjudication for a de- 
fect of notice, if a new decree of the same 
sort would follow. I therefore proceed to the 
other points taken by the creditors, that the 
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remedy of setting aside the composition and 
going forward in bankruptcy is not appro- 
priate to the case; that the petitioner, hav- 
ing stood by when the composition was en- 
tered into, and when the notes were paid, Is 
estopped; that, at any rate, the decree of ad- 
judication should be so modified that it can- 
not interfere with what has been done under 
the composition. 

If the danger which the creditors fear, that 
the title of an assignee appointed at this time 
will relate back to February, 1876, so that 
the acts of the bankrupt since that day would 
all be voidable, were well founded, there 
would be very strong ground for holding this 
petitioner and all others having actual or con- 
structive notice of the composition estopped 
to interfere with it There was a time when 
it was thought that annulling proceedings in 
bankruptcy would render voidable every 
thing done by an assignee; but this fear was 
quieted by the able judgment in Smallcombe 
V. Olivier, 13 Mees. & W. 77; and there was 
a similar case in this country,— Penniman v. 
Freeman, 3 Gray, 245. It is the law now that 
to annul or supersede proceedings of this 
character, means to stay their further prose- 
cution. 

So with compositions: the statute author- 
izes them, the court orders them; and pay- 
ments made in conformity to a recorded reso- 
lution are not preferences. If the creditors 
are willing to trust a debtor to pay his com- 
position, and exact no mortgage or transfer 
from him, they authorize him to raise the 
means for paying it, by dealing with his prop- 
erty. Ex parte Burr ell, 1 Oh. Div. 537; Re 
Reiman [Case No. 11,673]; Re Van Auken 
[Id. 16,828]. And it cannot be held that the 
creditors are bound to see each other paid. 

There is a hardship, undoubtedly, for those 
creditors whom the debtor omits from his 
list, or neglects to pay. In most cases, all 
difficulties would be met by the appointment 
of an assignee or trustee, to see that the com- 
position is paid, and that all creditors are 
treated alike. I have not known the objec- 
tion taken by a creditor in any case, that too 
much power was left with, the debtor. I 
have not been willing to interpose mero motu, 
because, looking at the statute and its his- 
tory, I am not satisfied that it intends to in- 
sist that there shall always be such security, 
or any security, if creditors choose to dispense 
with it. Neveii±ieless, under our statute, 
which throws a decision upon the court, I 
think it might be a sound exercise of discre- 
tion in almost all cases to require security, if 
any creditor asked for it. 

I am of opinion that the remedy of bank- 
ruptcy is intended to reach any case in which 
it is likely to work a beneficial result for one 
or more creditors, or for the debtor. The two 
or three creditors whose dividends have not 
been paid have other remedies. They may 
apply to this court in a summary way to re- 
quire the debtor to pay tbem, or they may 
bring actions at law; but I think they may 
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likewise go on in bankruptcy, if there is no 
objection raised. In this 'case, the debtor con- 
sents, and the general creditors have no ob- 
jection, provided the decree shall be so modi- 
fied as to express those points concerning the 
assignee's title, which I have already said 
would be necessarily implied. To this they 
are entitled, because a decree should be clear, 
and leave nothing to implication. 

The ordinary form of assignment would 
make the assignee's title relate back to Feb. 
6, 1876; and that is the day to which his title 
will relate; but in the assignment, after the 
mention of that date, there must be added: 
"Without prejudice to lawful acts done or 
titles acquired under and by virtue of the 
resolutions for composition heretofore record- 
ed in Mils cause." Let a certificate be sent to 
the register that the creditors who have taken 
tlie composition have no right to vote for an 
assignee, and that the assignment should be 
in a qualified form, substantially as above 
indicated. 



Case "No, 5,994. 

In re HAMLIN et al. 

[8 Biss. 122; 16 N. B. R. 522; 10 Ghi. Leg. 
News, 131.] 1 

District Court, N. D. Illinois. Dee. 17, 1877. 

Fraudulent Compositiox — Who mat Avoid — 
Vexatious Proceedings — Right to Dismiss — 
■ Pheferesoe to Creditor — When must be Set 
Aside— Statute of' Limitations. 

1. Where the debts against a partnership have 
been compromised and the firm dissolved, one 
of the partners has no right afterwards to put 
the firm into bankruptcy upon allegations of 
his own fraud in effecting the composition. 

2. A composition with creditors fair upon its 
face, but in fact fraudulent as to part of them, 
can be set aside only by the creditors who are 
wronged. The debtor cannot be heard to assert 
his own fraud as a reason for setting aside such 
settlement. 

3. Where it appears that a petition Jn bank- 
ruptcy has been filed by one member of a firm 
solely for the purpose of vexing and harassing 
the other partner,-the boiirt has power to dismiss 
the proceedings. 

[Cited in Allen v. Thompson, 10 Fed. 124.]. 

4. A preference to a creditor cannot be set 
aside unless an adjudication in bankruptcy is 
had within the time limited by the bankrupt 
act [of 1867 (14 Stat. 517)]. 

5. The rule of -the Illinois statute of limita- 
tions that the limitation does not begin to run 
till the fraud is discovered has no application 
to such case. 

Petition by Hamlin for adjudication of the 
firm of Hamlin, Hale & Co., composed of 
petitioner and R. W. Hale, filed AprH 13, 
1877. Answer of Hale to rule to show cause, 
filed June 21, 1877, contains general denial, 
and a special motion, upon affidavits filed, to 
dismiss proceeding as to said firm because 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. Statement and 
briefs from 16 N. B. R, 522.] 

llFED.OAS. — 24: 



it is instituted not in good faith for the bene- 
fit of creditors, or to obtain a discharge, but 
for private and malicious purposes of peti-' 
tioner. 

Affidavit of Hale states that his said firm 
has not existed since 1871, and all of its 
debts were paid about five years before this 
petition was filed, under a composition deed 
at fifty cents on the dollar, executed by all 
the creditors November 1, 1871, which com- 
position was effected by Hamlin personally, 
and was 'obtained and carried out in good 
faith, unless Hamlin himself committed 
some fraud respecting it hitherto kept seci'et 
from all concerned. That the debts of Ham- 
lin, Hale & Co., scheduled by petitioner, are 
solely the fifiy per cent, thrown off in tht 
aforesaid composition, which settlement Ham- 
lin now seeks to nullify in order to make 
out his old firm to be insolvent That Ham- 
lin, before filing this petition, threatened H. 
B. Olaflin & Co., of New York, that if they 
did not loan him fifteen thousand dollars he 
would break up said composition, and cause 
them to be sued for a pretended illegal pref- 
erence obtained by them under it from Ham- 
lin, Hale & Co. That Hamlin then went to 
said creditors, and by misrepresentations that 
he merely desired to remedy, for the benefit 
of his firm, a technical defect in said com- 
position, obtained the signatures of most of 
them to an assignment to his, Hamlin's, fa- 
ther, of any claim they might have against 
Hamlin, Hale & Co. That Hamlin there- 
upon filed this petition, setting forth as 
creditors of his said firm the said formei* 
creditors (without mentioning the composi- 
tion or the assignments to his father), and 
setting forth as assets certain unsettled 
claims against insm'ance companies and 
claims for goods sold, and a claim against 
H. B. Olaflin & Co. for an undetermined 
amount That aU the firm assets had in 
fact been assigned by Hamlin to Hale, and 
a full settlement made between said partners, 
and Hale had sold aU said assets some two 
years ago. That there was no valid claim 
against H. B. Clafiin & Co., and the last- 
mentioned firm had in fact lost by Hamlin, 
Hale & Co. a larger percentage than any 
other creditor. Respondent Hale, also filed 
the affidavit of W. S. Dunn, a member of the 
firm of H. B. Clafiin & Co., corroborating 
Hale's statements, and the affidavits of twen- 
ty-two creditors corroborating his statement 
as to the misrepresentations by which Ham- 
lin obtained the assignments to his father. 

In reply to Hale, the petitioner filed his 
affidavit setting forth that he, Hamlin, did 
effect the composition, but at the direction of 
H. B. Clafiin & Co. he misrepresented the 
assets and liabilities of his firm, and its lia- 
bilities to Clafiin & Co., with the object of 
saving a large amount and paying it as a 
preference to said last-named firm, and that 
said amount was paid in fraud of the rights 
of the other creditors imder the composi- 
tion, and that Hale was privy thereto. That 
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it was true he had obtained an assignment 
to his father of said claims by such cred- 
itors as would execute it, and his father 
had, a month after the petition was filed, 
assigned said claims to a trustee to pay the 
individual debts of petitioner. Petitioner de- 
nied having applied to H. B. Claflin & Co. 
for money, or having made any threats, but 
he did not deny the allegations as to the 
means by which he obtained the assign- 
ments to his father. It further appeared that, 
upon the dissolution of the fii'm Bought to 
be adjudicated herein, a new firm of the 
same name, but with two new members, had 
been formed, and continued until November, 
1873, when all the partners except Hamlin 
retired, and Hamlin organized the firm of 
Hamlin, Davey & C!o., which continued sev- 
eral months longer, and that during aU this 
time no objection had ever been made by 
Hamlin or any one else to the validity of 
said composition until the filing of this pe- 
tition. It further appeared, by affidavits 
and papers filed, that since this petition was 
filed nearly all the alleged creditors had 
signed a paper ratifying and confirming said 
composition, notwithstanding the charges of 
Hamlin, 

A. S. Bradley and H. H. Thomas, for re- 
spondent Hale. 

This com-t, sitting in bankruptcy, has full 
equitable powers over a case— the same as 
have been exercised in the English courts- 
derived by construction from the acts of 
congress. Rev. St. §§ 563, 711, 4972; Morris' 
Estate [Case No. 9,825]; Ex parte Christy, 3 
How. [44 U. S.] 292. The proceedings in the 
bankruptcy case proper are in equity, al- 
though, by special provision of section 566, a 
particular issue tried by jury is substantially 
a common law proceeding. Bump, Banki*. § 
4972; In re Schuyler [Case No. 12,494]; In 
re Wallace [Id. 17,094]. If it appears that 
a proceeding in bankruptcy was instituted 
for purposes, or mainly for purposes, foreign 
to the legitimate object of the bankrupt 
law, the court will supersede it. Amsinck v. 
Bean, 22 Wall. [89 U. S.] 395; Robs. Bankr. 
p. 610, and cases cited; Ex parte Bourne, 
2 Glyn & J. 137; Ex parte Harcourt, 2 Rose, 
203; Ex parte Phipps, 3 Mont., D. & D. 505; 
In re Davies, 3 Ch. Div. 461. The inter- 
ference by several state courts, enjoining the 
prosecution of proceedings in bankruptcy for 
inequitable purposes, shows that the neces- 
sity of enforcing the above doctrine exists in 
this country. In the English cases cited 
above, the moving parties appeared in a 
less inequitable position than Hamlm, for 
they were merely seeking ends which might 
have been legitimately prosecuted by other 
means, while this petitioner admits that the 
whole foundation of his proceeding is his 
own fraud, and that he has obtained con- 
trol of the fund sought to be recovered, and 
he does not deny the charge that he also 
obtained this control by fraud. 



Leonard Swett, Robert Hervey, and L. H. 
Bisbee, for petitioner, argued that the pro- 
ceeding was one of strict right, in which cred- 
itors had an interest, and that this court has 
not the discretionary power exercised in Eng- 
land. 

Wirt Dexter, for respondent. 

1. The original composition deed, being un- 
der seal, and not impeached by creditors, 
Hale is entitied to the benefit of it, and it 
cannot be collaterally attacked by Hamlin by 
reason of his own fraud in efEecting it The 
composition has already been twice ratified 
by the creditors, who alone could impeach it. 

2. Hamlin got control of the assets as a 
trustee for his firm, and it would be a fraud 
on his firm, or the firm creditors, to cause 
the assets to be assigned for the benefit of 
his individual creditors. 

3. Even if the individual creditors obtained 
titie to a claim against Claflin & Co., the 
statute of limitations would bar any recovery 
by them, because they would be afEected by 
Hamlin's knowledge of any fraud in the com- 
position. 

4. This is a proceeding under the bank- 
ruptcy statute, and the statute itself invali- 
dates only those preferences which were ob- 
tained within four months of the filing of 
the petition. 

BLODGETT, Disti'ict Judge. In this case 
p. N. Hamlin on the 13th of April, 1877, 
filed his petition on behalf of Hamlin, Hale 
& Co., asking that the said firm be adjudicat- 
ed bankrupts. The petition was in the usual 
form, setting out that the firm of Hamlin, 
Hale & Co. was insolvent, that it consisted 
of F. N. Hamlin and Robert W. Hale, and 
that they asked the benefit of the bankrupt 
act, that they were willing to surrender all 
their property, and asked that on doing so 
they might be discharged from their debts. 
On the 14th of jNIay, on a petition filed in be- 
half of -Hamlin by one of his attorneys, c 
rule was entered that Hale, the partner who 
had not joined in the petition, should show 
cause in five days after service, why he and 
the firm of Hamlin, Hale & Co. should not 
be adjudged bankrupts. 

This rule was returned served, and in Uie 
due course of procedure Hale made his an- 
swer, denying that the firm of Hamlin, Hale 
& Co. was insolvent, and denying that he, 
Hale, was insolvent, and asking that the is- 
sue made by his denial might be tried by a 
jury. At the same time that Hale filed his 
denial, he also, by leave of court, entered a 
motion to discharge tiie rule and dismiss the 
petition as against himself. 

Several reasons were assigned in support 
of this motion; but I only deem it necessary 
to consider one, viz.: that the said petition, 
so far as it asks for an adjudication of the 
firm of Hamlin, Hale & Co., is a fraudulent 
attempt on the part of Hamlin, to use the 
process and jurisdiction of this court for the 
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purpose of annoying and vexing the respond- 
ent Hale, and to gratify Hamlin's feelings of 
revenge and spite against Hale. 

The undisputed facts involved in this con- 
troversy, as shown by the pleadings and af- 
fidavits on file, appear to be these: 

For sometime prior to tile great fire of 
1871, F. N. Hamlin and -Robert W. Hale, 
liad been doing business as wholesale and re- 
tail dry goods merchants in this city, under 
the firm name of Hamlin, Hale & Co. Their 
losses by the fire were very considerable, 
and in the month of November, 1S71, they 
represented themselves to their creditors as 
insolvent and imable to pay their debts in 
full. From representations made to the'' 
•creditors in regard to the extent of their 
'osses by the fire, and their liabilities and 
assets, their creditors agreed to accept a com- 
jiosition of fifty cents on the dollar on the 
par value of their debts, and all signed a 
■composition deed to that effect, and the prom- 
issory notes of the firm for the commuted 
amount of their debts to their several cred- 
itors were duly executed and delivered, pay- 
able in six and twelve months from the first 
day of November, 1S71. This settlement 
-with their creditors was wholly negotiated by 
Hamlin, and the representations to the cred- 
itors by which it was obtained, were all 
made by him. In January, 1872, , the old 
•firm of Hamlin, Hale & Co. was dissolved, 
and a new firm organized, under the same 
name, to continue the business, by bringing 
in two new partners, which new firm con- 
tinued until November, 1873, when it was dis- 
solved, the two new partners and Hale retir- 
ing from the business, and Hamlin organii:- 
Ing a new firm, under the firm name of 
Hamlin, Davey & Co. All the composition 
notes and other indebtedness of the old firm 
of Hamlin, Hale & Co. had been paid long 
before the dissolution of Hamlin, Hale & 
Co. in November, 1873, and no creditors of 
the firm have since sought to set aside or 
avoid the composition settlement of Novem- 
ber, 1871. 

Hamlin schedules as the only assets of the 
firm of Hamlin, Hale & Co.— E'irst, "a claim 
against H. B. Claflin & Co., amount unde- 
termined;" second^"cIaims against certain 
insurance companies that are in liquidation 
arising from losses by fire of October, 1871, 
for goods burned in the store of Hamlin, 
Hale & Co., amount unknown;" third— "cer- 
-tain book accounts due the firm of Hamlin, 
Hale & Co., the items of which I am un- 
able to state (the books being in the posses- 
sion of Robert W. Hale)." 

The statement of Hamlin in regard to the 
claim scheduled against H. B. Clafiin & Co. 
is, in substance, this: that when the old 
firm of Hamlin, Hale & Co. failed in the 
fall of 1871, and sought a compromise with 
their creditors, they owed the firm of H. B. 
Clafiin & Co., about $870,000 and all other 
persons about ?600,000; that Hamlin having 
the charge of the financial affairs of his 



firm, and being the sole partner engaged In 
negotiating said compromise, as he says, by 
Claflin's direction, represented the assets of 
the firm of Hamlin, Hale & Co., at about 
$350,000 less than they actually were, and 
represented the firm liabilities to H. B. Claf- 
iin & Co., at $350,000 less than they were. 
The object of this was' to enable the firm 
of Hamlin, Hale & Co., to save $350,000, so 
as to be able to pay it to H. B. Clafiin & 
Co., and accordingly, wrongfully, but at the 
direction of Claflin, said false representations 
were made, and about the amount of $350,- 
000 was saved from the assets of the firm and 
paid to the firm of H. B. Claflin & Co., in 
fraud of the rights of the other creditors. 
This is Mr. Hamlin's statement taken ver- 
batim from his rejoinder, as it is called, to 
Hale's denial. 

It also appears that in the spring of 1874 
Hamlin assigne.d to Hale all his interest in 
the notes and accounts of the old firm of 
Hamlin, Hale & Co., and that said assign- 
ment remains in full force. 

It furtlier appears that shortly before the 
filing of this petition In banliruptcy, and 
within the past year, Hamlin has, without 
consideration, obtained from nearly all the 
creditors of Hamlin, Hale & Co. named in 
the schedule filed with this petition, an as- 
signment of the claims of said creditors for 
the fifty per cent thrown off at the time of 
said composition, to Hamlin's father, who 
now holds the same under some pretended 
trust for Uie benefit of Hamlin's creditors. 

It also appears that since this petition was 
filed, a large proportion of said creditors 
have signed papers, stating. In substance, 
that after learning of the statement of Ham- 
lin as to the alleged fraudulent character of 
the composition of 1871, they are still will- 
ing and wish to ratify and confirm the satne 
by signing the said paper, while many other 
creditors have filed affidavits stating tbat 
Hamlin obtained said assignments under the 
pretext that they were to be made for the 
benefit of the firm of Hamlin, Hale & Co., 
and for the purpose of legalizing their com- 
position and curing " any technical defects 
in it 

A careful perusal of the papers filed in the 
case leaves no doubt in my mind that the 
real controversy in this case is over the al- 
leged claim of the old firm of Hamlin, Hale 
& Co. against H. B. Clafiin & Co., growing 
out of the settlement; and that there were 
no debts of the firm of Hamlin, Hale & 
Co. at the time this petition was filed, un- 
less the old creditors who settied with the 
firm in the fall of 1871, at fifty' cents on the 
dollar should set aside that settiement oh- the 
ground of the fraud alldged to have been 
practiced upon them by Hamjin, as he al- 
leges, at the instance and for the benefit of 
Claflin. 

We have, then, this statement of the case: 
Hamlin alleges that a fraudulent settlement 
was made in November, 1871, between the 
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firm of Hamlin, Hale & Co. and their cred- 
itors at fifty cents on the dollar. This settle- 
ment Tvas fair on its face, and is only void- 
able by the creditors at their election. No 
creditors have so far challenged this settle- 
ment, and no steps have been taken of any 
character to set it aside. 

Upon the facts appearing in the case, can 
the firm of Hamlin, Hale & Co. be said to 
o-we debts? LiegaUy, these debts are all set- 
tled and discharged by the deed of compose 
tion and th'e payment of the composition 
notes, and it is, at least, extremely doubtful 
whether the act of Hamlin can revive these 
debts as against his firm, and he demand 
that the firm be adjudged bankrupt by rea- 
son of his awakened conscience as to the 
fraud perpetrated by him, no matter at 
whose instance. The question is, can Ham- 
lin be heard in a court of justice to assert 
his own turpitude as a reason why this court 
should take jurisdiction of this matter, and 
treat the firm of Hamlin, Hale & Co. as still 
owing debts? Aside from this, we have the 
fact that so large a proportion of the creditors, 
after being fully informed of Hamlin's state- 
ments that they had been defrauded, have 
ratified and confirmed the composition, and 
no creditor is now in this court asking that 
an adjudication against this firm be had; but, 
on the contrary, the only person who is press- 
ing this case for adjudication is the peti- 
tioner, Hamlin, who has obtained the trans- 
fer, to his father for his own benefit, of so 
large a proportion of the debts, which he 
proposes to revive against his firm by procla^ 
mation of his own fraud. But if the objec- 
tion above urged to the further progress of 
this proceeding is not sufficient, it seems to 
me that the position assumed that this pro- 
ceeding is carried on by Mr. Hamlin solely 
for the purpose of harassing his late partner, 
is abundantly shown by the proofs. 

Hamlin had, before he filed this petition, 
obtained the assignment, without considera- 
tion, of a large part of these claims to his 
father, and they are now held, as he says, foi 
the benefit of his, Hamlin's creditors. This 
assignment, so procured by Hamlin, must 
enure to the benefit of the firm, so that wa 
have the spectacle of Mr. Hamlin holding 
most of the claims against his firm, which 
he has obtained to be assigned without con- 
sideration, seeking to have his firm adjudged 
banlcrupt on claims which he now holds un- 
der circumstances which would prevent even 
the father, as trustee, from proving a claim 
in bankruptcy against the firm, because he 
could, under the admitted facts in this case, 
hardly swear, in making his proofs, that the 
"said claims were not procured for the pur- 
pose of influencing proceedings in bankrupt- 
cy." Every lawyer knows that no claim can 
be proven in bankruptcy unless this proof is 
made; and it seems to me very evident that, 
on all the facts in this case, the court must 
assume that these claims were obtained with 
the intent to prosecute and influence proceed- 



ings in bankruptcy, such as the election of an 
assignee in the interest of Hamlin. 

The proof is conclusive that a bitter feud 
exists between Hamlin and Hale, and this 
fact, taken in connection with Hamlin's ac- 
tion, and direct agency in obtaining the 
transfer of these compromised claims to his 
father, and his further statement in his re- 
joinder to Hale's denial, that he has' filed 
this petition in order that all the facts in 
regard to the alleged Olaflin prefex-ence might 
be brought out, shows to my mind that this 
petition is not filed in good faith by Hamlin, 
for the benefit of the creditors of the firm of 
Hamlin, Hale & Co., and with the intent to 
surrender the property of the firm, for the 
benefit of such creditors; but on the con- 
trary, is solely for the purpose of vexing and 
harassing Hale and perhaps Clafiin & Co., 
through the process and proceedings of this 
court, and making gain for Hamlin. 

That a court, when it is satisfied its process 
is being abused and used for sinister, op- 
pressive and vexatious purposes, has power to 
dismiss the proceeding is fully sustained by 
the following authorities: Amsinck v. Bean, 
22 Wall. [89 U. S.] 404. So in Morris' Estate 
[Case No. 9,825], Hopkinson, X, says: "The 
judge to whom the power is given to issue 
the commission has also the power to recall 
it, if, instead of answering the purposes for 
which it was issued, it is used as an instru- 
ment of fraud and oppression." 

InEcfort v.Greely[Id. 4,260], Judge Krekel 
says that when bad faith appears to be ac- 
tuating petitioners, "the court will not be 
slow in ordering them not to come here with- 
out clean hands." 

The same rule was applied in this court in 
Re Scammon [Id. 12,429], where this court 
dismissed the petitioner summarily, on mo- 
tion, on the ground that the petition had not 
been filed in good faith. The district courts, 
sitting as courts of bankruptcy, are clothed 
with all the powers of courts of equity to 
accomplish the purposes essential to the just 
operation of the system. Ex parte Christy, 3 
How. [44 U. S.] 312. So, too, the English chan- 
cellors have never hesitated to dismiss cases 
when satisfied they were brought with the 
intent to abuse the process of the court or 
with the purpose of oppressing and vexing 
the respondents. Robs. Bankr, 610; Ex parte 
Bourne, 2 Glyn & J. 137; Ex parte Harcourt, 

2 Rose, 203; Ex parte Gallimore, Id. 424; Ex 
parte Phipps, 3 Mont, D. & D. 505; Ex parte 
Ashworth, 18 L. R. Eq. 705; In re Davies, 

3 Ch. Div. 461. 

It .seems to me, then, that upon the admit- 
ted facts in this case, the rule against Hale 
should be discharged. It cannot be said 
that this firm owes legal debts at this time; 
for, admitting the frauds upon the creditors 
alleged by Mr. Hamlin, still no one but the 
wronged creditors themselves could take ad- 
vantage of those frauds. 

It strikes me, a fair way to test this propo- 
j sition would be to ask if Mr. Hamlin, by 
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going to one of these creditors and volunta- 
rily paying liim the fifty per cent on the old 
debt which was thrown off in the composi- 
tion of 1S71, could maintain a suit at law, or 
in any other form of action, against Hale for 
contribution. If he could not do that, he cer- 
tainly cannot revive the old debt as against 
the firm, and force the firm into bankruptcy. 
I therefore thinlc this court justified in find- 
ing that this proceeding is not prosecuted in 
good faith; that it is an attempt to abuse 
the process of this court, which should not 
be sanctioned or tolerated. 

It might also be aslied, what is to be 
gained, so far as the alleged Claflin prefer- 
ence is concerned, by putting this firm into 
bankruptcy? It was, at most, as far as 
other creditors are concerned, a preference 
which could only be set aside in bankruptcy 
when an adjudication takes place within four 
or six months from the time the preference 
is taken. This preference, if taken at all, 
was taken five and a half years before the 
petition in this case was filed. It is not de- 
nied but that Hamlin, Hale & Co. owed 
Clafiin & Co. all the money paid them; but 
it is claimed they were paid more than the 
other creditors. This would make the settle- 
ment voidable at common law, as between 
the debtors and creditors, but it does not give 
the creditors so defrauded a right of action 
against Claflin & Co., so that the only right 
of action which could be maintained in be- 
half of creditors would be, under the bank- 
ruptcy law, if an adjudication had been had 
against the firm of Hamlin, Hale & Co., with- 
in sis months after the preference was taken. 

Upon the argument of the case it was urged 
that the limitation did not apply nor begin 
to run till the preference was discovered, but 
from a number of cases I have examined, I 
•am of opinion that this rule of the Illinois 
statute of limitations does not apply to pro- 
ceedings under the bankrupt law, and that 
creditors are obliged to be vigilant in ascer- 
taining whether other creditors have been 
given a preference or not, and if they do not 
ascertain that fact within the limited time 
fixed by the bankrupt law, the preference 
will stand. 

The rule Is therefore discharged- 
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HAMLIN V. PETTIBONB et al. 

[6 Biss. 167; i 10 N. B. R. 172; 10 Alb. Law 

J. 141; 20 Int. Rev. Rec. 73; 1 Cent. 

Law J. 404; 31 Leg. Int. 293.] 

Circuit Court, E. D. Wisconsin. July, 1874. 

Error iu Chahge— Bankrupt Act Amendment 

OP June 22, 1874 — Repeals by Implication, or 

BY General Clause — Time — ^Vested Rights. 

1. Where error in a charge refates to a mat- 
ter which might have been corrected on the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



spot, if the attention of the court had been 
called to it, the party failing so to do cannot 
take advantage of the error on motion for new 
trial. 

2. The amendment of June 22, 1874 [18 Stat. 
178] to the bankrupt act does not affect cases 
commenced before December 1, 1873, nor does 
the repealing clause affect suits by assignees 
then pending. The amendments are not in- 
consistent with the original act, except as to 
cases commenced since December 1, 1873. 
[Cited in Re Perkins, Case No. 10,983; Brad- 
bury V. Galloway, Id. 1,764; Singer v. 
Sloan, Id. 12,899; Grey v. Thomas, Id. 5,- 
806.] 

*3. Repeals by implication or by general clause 
are never favored, and are never extended be- 
yond their necessary operation. 

4. In cases where no other time is mentioned 
the amendment only applies to cases arising aft- 
er its passage. Congress did not intend to 
validate contracts void under the original act, 
or to affect contracts theretofore made, or the 
substantial rights of parties acquired under the 
original law. 

[Cited in Brooke v. McCraken, Case No. 1,- 
932; Van Dyke v. Tinker, Id. 16,849; Re 
Montgomery, Id. 9,732; Barnewall v. Jones, 
Id. 1,027; Tinker v. Van Dyke, Id. 14,058.] 

5. The substitution of "knowing," for "hav- 
ing good reason to believe" is merely a verbal 
one. inapplicable to most cases. Notice of facts 
sufficient to put a person upon Inquiry amounts 
in law to knowledge of the facts which inquiry 
would have developed. 

[Cited in Re Hauek. Case No. 6.219.] 

[In bankruptcy. Suit by R. S. Hamlin, as- 
signee, against W. C. Pettibone and others.] 
Motion for new trial after judgment for 
plaintiff. • 

Jackson & Felker, for plaintiff. 
Luther S. Dixon, for defendants. 

HOPKINS, District Judge. This action 
was commenced before the passage of the 
amendments to the bankrupt law, of June 22, 
1874, and the proceedings in bankruptcy were 
instituted long before the 1st day of Decem- 
ber, A. D. 1873; and the sale sought to be 
set aside and avoided by the assignee in 
this case, as fraudulent, was made long be- 
fore that time. 

The case was tried and submitted to the 
jury without objection or exception, upon 
the theory that the recent amendatory act 
did not apply; at least no pretense of that 
kind was made on the trial. The jury re- 
tm'ned a verdict for the plaintiff for the value 
of the property claimed; thereby finding that 
the sale by the bankrupt of the property in 
question to the defendants, who were his 
creditors, was fraudulent under the law. 

In the charge to the jury no reference to 
the amended act was made; but they- were 
instructed that the sale would be void, if 
they found from the evidence the several 
facts and propositions mentioned in the 
original act; to which charge no exceptions 
were taken. 

On the second day after the verdict, the de- 
fendant's counsel filed a motion for a new 
trial, alleging that the court had charged 
erroneously upon the fourth proposition men- 
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' tioned in section 35 [of the Act of 1SC7 (14 ] 
Stat o34)], that the amended act had changed 
that section, so that it was now necessary, in 
order to avoid a sale, that the jury should he 
instructed that they must find that the party 
knew that the sale was made in fraud of the 
provisions of the act, Instead of tliat he must 
have had "reason to believe so." It was 
claimed, that as the last section of the 
amended act repealed all provisions of the 
old law inconsistent with its provisions, the 
old law was on that point absolutely repealed, 
and, it being in its nature penal, it could not 
be considered as existing for any purpose, 
and hence no sale could now be avoided un- 
less it fell within the provisions of the 
amended law, irrespective of the time it was 
made. If this question had been raised at 
the trial, or there had been a request to so 
charge the jury, «nd I had so charged, the 
result would not, I think, have been different; 
for the evidence of the guilty knowledge of 
the defendants was overwhelming, so that, 
as far as the result of the case is concerned, 
it would have been wholly immaterial; and 
as this was a proposition that might have 
been changed, if the attention of the court 
had been called to it at the proper time, and 
as, in my opinion, it could not have affected 
the result, it presents a question of a purely 
technical character. I do not, therefore, feel 
that it would be right to set aside this ver- 
dict for that reason, or to allow that excep- 
tion to the charge after verdict. When a 
charge is wrong in principle, and the error 
is of such a nature as not to have bean 
avoided, if the attention of the court had 
been called to it at the time, by a proper ex- 
ception or request, I allow an exception to 
be filed after verdict; but when it relates to 
a matter that might have been corrected on 
the spot without overthrowing the whole 
theory of the ease, I think it due to the court 
and to the adverse party that the attention 
of the court should be called to it at tlie 
proper time. The rights of the successful 
party are involved, and the com-t should not 
sacrifice them. 

This is a sufficient ground for denying the 
motion, but, as the question is one of great 
importance and of general interest, I think I 
may as well state a further reason for the 
denial, which covers the ground upon which 
the motion was based. 

This was a case of involuntary bankruptcy, 
and the right of the assignee to recover back 
property ti'ansferred by the bankrupt in pay- 
ment of his debts, from the creditor so re- 
ceiving it, is not conferred by the 35th sec- 
tion of the act alone, but such right was 
given by section 39 also. So it becomes neces- 
sary to ascertain the effect of the amend- 
ments upon that section as well as upon sec- 
tion 35. Section 12 of the amended act 
changes section 39 by inserting the word 
"knew" instead of the words "reasonable 
cause to believe," in the original section, 
being thus like the third amendment to sec- 



tion 35. But section 39 as amended, pro- 
vides that its provisions shall app'y to cases 
commenced since December 1, 1873, so that, 
as to cases like this, commenced before that 
time, the original act was not changed. The 
class of cases to which it should apply being 
designated, it left all others to proceed as if 
it had not been passed. It, in that respect, 
was restrictive of its operation, and section 
21, the repealing section, does not change or 
affect the original section as to cases com- 
menced before that time, for that only re- 
peals such acts and parts of acts as are in- 
consistent with the provisions of the amended 
act, and as the amended act, or this section of 
it, by its terms, only applies to cases com- 
menced since December 1, 1873, it is not in- 
consistent with the original act except as to 
cases commenced since that time. Cases com- 
menced before that time were excepted from 
its operation, and are not therefore affected 
by it, or repealed by the repealing section. 
As the right to maintain this suit, upon the 
grounds and provisions contained In the orig- 
inal section 39, remains unchanged and is 
clear, this motion for a new trial should be 
denied. The charge of the court being in 
conformity with that section, there was no 
error of which defendants can complain. In 
this view, it might be unnecessary to consid- 
er the effect of the amendments to section 
35. But as I am satisfied that the construc- 
tion contended for by defendant's counsel 
cannot be sustained, I will briefly state my 
reasons therefor. 

Kepeals by implication, or by a general 
clause like the one inserted in tiie repealing 
section of this act, which amounts to the 
same thing, are not favored, and are never 
extended beyond their necessary operation. 
Kepealing clauses of this kind are limited in 
terms to such provisions as are inconsistent- 
with the amendatory act, and are never con- 
strued to include or alter provisions not em- 
braced in the amendments. The amended 
act Is not inconsistent with any other parts 
of the original act than such as are affected 
by its provisions. The repealing clause Is co- 
extensive with the amendments and only ap- 
plies where they do and when they do. 
Spaxdding v. Alford, 1 Pick. 33. So that the 
effect of such a repealing clause is very dif- 
ferent from what an absolute repeal of sec- 
tion 35 would have been. Davies v. Fair- 
bairn, 3 How. [44 U. S.] 636. Now if It 
should be held that the amendments to sec- 
tion 35 were intended to apply to cases oc- 
curring after the passage of the amended 
act, the repealing clause would only apply 
to such cases, for only as to those would 
there be any repugnancy. The original act, 
as to cases occurring before Its passage, 
would remain unaffected by the repealing 
clause. Congress fixed the time for certain 
portions of the act to take effect before the 
passage (section 12), and for certain others 
(section 10), after; so, I think, the fair In- 
tendment Is, that in cases where no other 
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time was mentioned, they meant that the 
amendment should only apply to cases aris- 
ing after its passage. This, under the cir- 
cumstances, should be so considered as to 
such portions of it as changes the substantial 
rights of parties. I do not believe congress 
intended to change the act, so as to make 
good, contracts that were void under the 
original act, or to change those provisions 
of the statute so as to affect contracts there- 
tofore made. It would require a very clear 
repression by the legislature to give it such 
effect, or as being intended to vary the rela- 
tions of litigant parties. Palmer v, Conly, 4 
Denio, 374; Paddon v. Bartlett, 3 Adol. & E. 
884; College of Physicians v. Harrison, 9 
Barn. & C. 524. If they had so intended 
I think they would have expressed it in 
imequivocal language, as they did in the 
amendment of section 39. 

There are many provisions of the act of a 
practical character that may properly be ap- 
plied in. further proceedings in all cases, such 
as those relating simply to the administra- 
tion of the law, and as do not affect existing 
rights or the validity of contracts. ■ Such 
provisions are of a remedial character, and 
may be presumed to have been intended to 
be applied to all cases. But such parts as 
relate to the substantial rights of parties, 
acquired under the original law, like the 
amendments to section 35, I think it must be 
held that congress did not intend to apply 
to cases occurring before the adoption of the 
amendments. 

The question was suggested as to what ex- 
tent this amendment had changed the orig- 
inal act in the respect heretofore noticed, 
and I must confess it is not without its diflS.- 
culties. But it seems to me that in almost 
every case where the jury would be war- 
ranted in finding that the party "had good 
reason to believe," imder the old statute, they 
would be justified in finding that he "knew," 
under the amended law, so that practically 
the amendment is merely a verbal one in 
that respect It is a rule of universal appli- 
cation, in all cases of fraud on the part of 
the debtor, or seller of property, that notice 
of facts sufficient to put a party upon in- 
quiry, amounts in judgment of law to notice, 
and is sufficient to charge the purchaser with 
knowledge of the matters and things it is 
reasonable to suppose such inquiry or in- 
vestigation would have developed. Inquiry 
on the part of the purchaser having such 
notice, becomes a duty, and diligence an act 
of justice. A scienter may be shown by cir- 
cumstances, and whatever fairly puts a party 
upon inquiry, when the means of knowledge 
are supposed to be at hand; if he omits to 
inquire, he does so at his peril, and he is 
chargeable with a knowledge of all the facts 
which, by a proper inquiry, he might have 
ascertained. 4 Kent, Comm. 179; May v. 
Chapman, 16 Mees. & W. 355; Goodman v, 
Simonds, 20 How. [Gl U. S.] 343; The Lulu, 
10 Wall. [77 U. S.] 192; Hill v. Simpson, 7 



Ves. 152; Smith v. Low, 1 Atk. 489; Booth 
V. Barnum, 9 Conn. 287; Pitney v. Leonard, 
1 Paige, 461; Carr v. Hilton [Case No. 2,437]; 
Hawley v. Cramer, 4 Co wen, 717; Scammon 
V. Cole [Case No. 12,432]. In some of these 
cases "notice" is used instead of "knowl- 
edge," but, as is said in Goodman v. Simonds, 
supra, it is usually in the same sense, and 
that is one of its appropriate significations. 
So, if, within the meaning of the provisions 
of the original section, a party had reason- 
able cause to believe, that, under the fore- 
going rule, would be sufficient to put him 
upon inquiry, and if reasonable inquiry 
would show that the sale was, in fact, a 
fraud upon the act, he woidd be chargeable 
with knowledge of that fact Unless this 
well-settled rule is ignored there is no escape 
from this conclusion. The motion for a new 
trial is denied. 

NOTE. The clause in section 5021 amending 
section 39 of the bankrupt law, by inserting the 
word '"knew" instead of the words "had rea- 
sonable cause to believe," is not to he applied ■ 
to proceedings in bankruptcy commenced before 
the 1st of December, 1873. Tinker v. Van 
Dyke [Case No. 14,058]. 
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HAMMEKIN v. CLAYTON. 

. [2 Woods, 336; i 2 Cent. Law J. 188.] 

Circuit Court, W. D. Texas. Jan. Term, 1874. 

Beal Property — Right of Aliens to Hold at 
Civil axi> Commox Latv— Secret Trust. 

1. Where by the laws of a state aliens are 
prohibited from acquiring and holding real prop- 
erty, a deed made by A. to B. upon a secret 
trust for C. who is a foreigner, A. having no 
knowledge of the trust, is not void; the trust 
only is void. 

2. By the law, of Mexico, which was in force 
in Texas from the 17th of March, 1836 to the 
20th of January, 1840, aliens were prohibited 
from holding lands except by titles issuing di- 
rectly from the government. 

[Cited in Kircher v. Murray, 54 Fed. 621.] 

3. By the common law, an alien might hold 
real estate against every one and even against 
the government until office found. 

4. The same rule prevailed in the civil law of 
Mexico and Texas. Therefore, when an alien 
to the republic of Texas took a deed not ema- 
nating from the government to lands within the 
territory of the republic, his title was good 
against all persons until after some proceeding 
analogous to office found by which his title was 
declared void. 

This was an action of trespass to try titles. 
It had been tried by DUVAL, District Judge, 
and a jury, and came up on motion of plain- 
tiff for a new trial, which was heard by 
WOODS, Circuit Judge, and DUVAL, Dis- 
trict Judge. 

Geo. P. Moore and Charles S. West, for 
plaintiflC. 
Wm. M. Walton, for defendant. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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WOODS, Circuit Judge. The case was an 
action of trespass to try titles, and the facts 
were substantially as follows: The plaintiff 
claimed title under an eleven league grant 
made by the state of Coahuila and Texas to 
Emanuel Crescentia Rejon, dated November 
8, 1833. On the 11th of April, 183G, by a 
deed of that date executed in the City of Mex- 
ico, Rejon conveyed the land in question to 
one Mrs. Laguerenne. On the 27th of Sep- 
tember, 183G, Mrs. Laguerenne executed at 
the City of Mexico an instrument of that date 
by which she declared that she held the 
lands in trust for the plaintiff Hammekin, 
and conveyed the same to him. On the 2Sth 
of July, 1840, Mrs. Laguerenne united with 
her husband in a deed of that date, whereby 
they again conveyed the land to the plaintiff 
Hammekin- The plaintiff was a native of 
the state of New York, and immigrated to 
the republic of Mexico in 1S31, and became 
domiciled in the City of Mexico where he re- 
mained until 1836. In April, of that year, 
he purchased the land in question and paid 
for it 3,000 silver dollars. The deed, there- 
fore, was made to Mrs. Laguerenne who was 
a native of Mexico and had never resided 
out of that country. The deed was made to 
her in trust for the plaintiff, and the reason 
why it was not made directly to the plaintiff 
was that the law of the republic of aiexico 
as the parties supposed, prohibited a foreign- 
er from holding real estate situate in the re- 
public. On March 2, 1836, the independence 
of the republic of Texas was declared, and 
on the 17th of the same month, the constitu- 
tion of the Texan republic was adopted. 
These facts were at the time of the execution 
of the deed to Mrs. Laguerenne unknown to 
her and to Hammekin. In April, 1836, after 
the conveyance to Mrs. Laguerenne, the 
plaintiff took from her a power of attorney 
to sell the land, and started for Texas. He 
was shipwrecked and did not reach his des- 
tination until June, 1836, at which date he 
became a citizen of the republic of Texas, 
and continued to reside in Texas as a citizen 
until 1845. In 1838, he paid the land dues on 
the lands. In 1845, he left Texas and again 
became a citizen of the United States, and 
so continued until the commencement of this 
suit, being at the latter date a citizen of New 
York. In 183S, Mr. and Mrs. Laguerenne re- 
moved to and resided in New Orleans, and 
while there, executed the deed to plaintiff, 
dated July 28, 1840. In 1840 or 1841, they re- 
turned to the City of Mexico, where Mr. La- 
guerenne died, and where Mrs. Laguerenne, 
who is still living, resides. The defendant 
was in possession of the land in controversy 
at the commencement of the suit, but showed 
no title whatever. The constitution of the 
republic of Texas (section 10, General Provi- 
sions; 1 Pasch. Dig. p. 37) -declares: "No 
alien shall hold land in Texas except by titles 
emanating directly from the government of 
this republic." 

Upon this state of facts, the court instruct- 



ed the jury that the deed from Rejon to Mrs. 
Laguerenne of April 11, 1836, was absolutely 
void, and conveyed no title to the grantee. 
In pursuance of this instiniction, the jury re- 
turned a verdict for defendant. The motion 
for new trial is based on the alleged error of 
the court in giving such instruction to the 
jury. The defendant insists that the instruc- 
tion was con-ect, and that the deed was void 
upon two grounds: 1. Because it was made 
with the purpose to evade the laws of the 
state of which Mrs. Laguerenne was a citi- 
zen, and where the plaintiff was domiciled; 
and 2. Because, at the date of the deed, the 
republic of Texas, within which the land was 
situated, had declared its independence and 
adopted a constitution, and both the consti- 
tution and laws of Texas forbid that an alien 
should hold land except by titles emanating 
directly, from the government of the republic. 
We will notice these two points in their or- 
der. 

It is claimed by the plaintiff that the law 
of Mexico at the date of the deed in question 
did not absolutely prohibit all foreigners 
from acquiring and holding rea,l estate in 
Mexido, and to sustain this view, he cites the 
6th, 9th and 10th sections of the decree of 
March 12, 1828, found on page 349 of 
Schmidt's Civil Law of Spain and Mexico. 
In the view we take of the case, it is unnec- 
essary to decide this question. Conceding 
that the law of Mexico was as claimed by 
defendant, we think it does not follow that 
the deed to Mrs. Laguerenne was void. 
There is no evidence in the case that Rejon, 
the grantor, knew that the deed was in trust 
for Hammekin. We think that the deed op- 
erated to convey the title out of Rejon, and 
that the most that could be claimed was that 
the trust was void. Hubbard v. Goodwin, 3 
Leigh, 492. 

The main question in the case is the sec- 
ond, namely: Was the deed in question by the 
constitution and laws of the republic of Tex- 
as absolutely void, so as to convey no title to 
Hammekin? Between the 17th of Jlarch, 
1836, and the 20th of January, 1840, the laws 
of Mexico, unless where modified by the con- 
stitution and statutes of the republic of Tex- 
as, were in force in Texas. Barrett v. Kel- 
ly, 31 Tex. 481; Hanrick v. Barton, 16 Wall. 
[S3 U. S.] 166. It becomes important, there- 
fore, to determine whether by the Mexican 
law the deed of Rejon was void and con- 
veyed no title. Upon this point the decided 
weight of' authority is, in our opinion, with 
the negative of this proposition. The rule of 
the common law is well settled that an alien 
may hold real estate against every one, and 
even against the government, until office 
found. 1 Com. Dig. tit. "Alien C." 2; Craig 
V. Leslie, 3 Wheat. [16 U. S.] 589; Bradstreet 
V. Supervisoi-s of Oneida Co., 13 Wend. 546. 
That this is the rule of the civil law of Mex- 
ico is shown by the following authorities: 2 
Escreche Partidos Hispano Mexicanos, 696; 
2 Sala Blexicano, 240; Ramires v. Kent, 2 
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Cal. 558; People v. Folsom, 5 Gal. 378; Merle 
V. Mathews, 26 Cal. 478. 

In the last cited case the court says: "At 
common law, a conveyance of land to an 
alien was a cause of forfeiture to the crown 
of such lands, not only on account of the 
alien's incapacity to hold them, but likewise 
on account of his presumption in attempting 
hy an act of his own to acquire real proper- 
ty (2 Bl. .Comm. 274), but notwithstanding, 
until office found, the title remained in him. 
So far as we are advised, the consequences 
that might follow this species of infraction 
•of the law were substantially the same under 
the Mexican law as at common law, and un- 
til the denouncement, the alien grantee of 
land could hold and possess it as his own 
property." So in Racouillat v. Sansevain, 32 
Cal. 386, the court declares that "the question 
as to the right of a nonresident alien to hold 
property at common law, and as we under- 
stand it under the civil law, was a matter 
between the alien and the government, and 
could not be called in question in a collat- 
eral proceeding between individuals. The 
proceeding at common law to divest an alien 
of property purchased is by an inquest of of- 
fice, and until office found, an alien may hold 
real estate. Under the civil law, there was 
some analogous proceeding." In Osterman 
V. Baldwin, 6 Wall. [73 U. S.] 121, the facts 
run almost on all fours with the case at bar. 
In 1839, prior to the admission of Texas into 
the Union, Baldwin, a citizen of New York 
and an alien to Texas, bought and paid for 
some lots in the city of Galveston. It was 
objected to Baldwin's title, that when his 
purchase was made, Texas was a foreign 
■country, with a constitution forbidding aliens 
to hold real estate. The supreme court held 
that "the defendants could not object on that 
ground; that until office found, Baldwin was 
■competent to hold land against third persons; 
no one has any right to complain hi a coUat- 
■eral proceeding if the sovereign does not en- 
force his prerogative." 

But it is Insisted, that the supreme court of 
Texas has settled the law otherwise, and that 
this court should follow the courts of Texas 
which have established the contrary doctrine 
as a rule of property in the state. We are 
cited to the cases of Holliman v. Peebles, 1 
Tex. 673; Yates v. lams, 10 Tex. 168; Clay v. 
Clay, 2G Tex. 24; Lacoste v. Odam, 26 Tex. 
458,— and other cases, to show that the rul- 
ing of the supreme court of the state has 
heen, that a deed of lands to an alien, under 
the laws of the republic of Mexico, was ab- 
solutely void, and conveyed no title. We 
should feel bound to follow these decisions 
of the supreme court of Texas, had they not 
been unsettled by later adjudications. The 
case of Barrett v. Kelly, 31 Tex. 476, is sub- 
sequent in date to all the cases cited to show 
the invalidity of the deed of Rejon, and is en- 
tirely inconsistent with those cases; and, 
though not in words, yet in effect it overrules 
them. The facts in that case were, that 
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Wharton, a citizen of Mexico, on the 13th of 
April, 1833, executed a conveyance for lands 
in Texas to J. and W. D. Barrett, who were 
aliens, and the point was distinctly made in 
the case, that the alienage of the Barretts 
gave Kelly, who claimed under a junior 
grant, the better title. But the court sus- 
tained the Barrett title and took the same 
view of the Mexican law as was taken by 
the supreme court of California in the cases 
above cited. The learned judge, who deliv- 
ered the opinion, says: "From 1833 to 1840, 
the defendants (the Barretts) were liable to 
have their land divested from them by due 
process of law, according to the laws of Mex- 
ico. There is no allegation that any court 
or political authority ever adjudicated upon 
the alienage of defendants, while they were 
such, and there can be as little question, that 
without some process of this kind the rights 
of the parties to the land were never divest- 
ed." Pages 481, 482. 

These remarks of the court and its action 
in the case are entirely inconsistent with the 
doctrine in Clay v. Clay, supra, that the deed 
to the Barretts was absolutely void, and con- 
veyed no title. In the case of Settegast v. 
Schrimpf, 35 Tex. 341, the supreme court of 
the state appear to cite with approbation the 
case of Osterman V. Baldwin, supra. We are 
of opinion, therefore, that the later and bet- 
ter view of the supreme court of this state 
is, that under the Mexican law a deed to an 
alien was not void, but conveyed an estate 
subject to be divested upon a proceeding by 
the government for that purpose. Our con- 
clusion is, therefore, that a new trial should 
be granted on account of the error of the 
court in instructing the jury that the deed 
from Rejon to Mrs. Laguerenne was void and 
conveyed no title. 

[DUVAL, District Judge. In instructing 
the jury, upon the trial of this case, that the 
deed from Rejon to Mrs. Laguerenne was a 
nullity, and passed no title under the then 
existing laws of Mexico, I supposed that I 
was following what then seemed to me to be 
the settled construction given to those laws 
by the supreme court of this state. At the 
same time I stated that this construction was 
not in accordance with my own views upon 
the subject Since the argument of this mo- 
tion for a new trial, I have re-examined not 
only the authorities read on the trial, but oth- 
ers submitted since. After a more thorough 
consideration of the questions involved, my 
conclusion is that I was mistaken in suppos- 
ing that the law had been definitely settled, 
as it then appeared to me to have been, by 
the supreme court of this state, in the cases 
of Holliman v. Peebles [1 Tex. 673]; Yates 
V. lams [10 Tex. 168]; Clay v. Clay [26 Tex. 
24]; and Lacoste v. Odom [Id. 458.] If these 
cases are not absolutely overruled (so far as 
the present question is concerned) by the lat- 
er cases of Barrett v. Kelly [31 Tex. 476] and 
Settegast v. Schrimpf [35 Tex. 323], support- 
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ed, as they seem to be, by the case of Oster- 
man v. Baldwin, 6 Wall. [73 U. S.] 121, they 
at least leave the question undetermined and 
doubtful, and It can not be said to have been 
clearly settled by the supreme court of this 
state. Such seeming to me to be the case, 
and this court not being bound to follow any 
doubtful rule of consti-uction, my opinion is 
that a new trial should be granted, and in 
this, I concur with the circuit court judge-js 



Case No. 6,997. 

HAMiUBR V. KAUFMAN et al. 

[2 Bond, l.]i 

Circuit Court, S. D. Ohio. Feb. Term, 1866. 

Pleauixq — Anticipation in Pleading not Nec- 
essary. 

1. A plaintiff or defendant is not bound, in 
his declaration or plea, to anticipate, notice, and 
remove every possible exception, answer, or ob- 
jection which may exist, and with which his 
adversary may intend to oppose him. He suffi- 
ciently substantiates the charge or answer for 
the purpose of pleading, if his pleading estab- 
lishes a prima facie charge or answer. 

2. It is not necessary to state matter which 
should come from the other side. Matter in de- 
feasance of an action need not be stated, and 
whenever there is a circumstance, the omission 
of which is to defeat the plaintiff's right of ac- 
tion, prima facie well founded, whether called 
by the name of a proviso, or a condition subse- 
quent, it must, in its nature, be matter of de- 
fense, and ought to be shown in pleading by 
the opposite party. 

[This was an action at law by Adolph 
Hammer against John Kaufman and others, 
upon a bond accompanying an agreement in 
which the defendants agreed to pay the plain- 
tiff §30,000 for a disclosure of his improve- 
ment in the process and apparatus for brew- 
ing beer. The case was first before the court 
upon defendants' motion for an order on the 
plaintiff for oyer of the bond and agree- 
ment. See Case No. 5,993]. 

Kebler & Whitman, for plaintiff. 
Stallo & Kittredge, for defendants. 

OPINION OF THE COURT. This action 
is in debt for a penalty of 330,000, named in 
a bond executed by the defendant Kaufman 
for himself, and in behalf of the other de- 
fendants, dated December 9, 1S64. The con- 
dition of the bond, as set out in the declara- 
tion, is substantially that the defendants 
shall, in all respects, perform the stipulations 
of a written agreement executed by the par- 
ties on the above-named day, and on the fail- 
ure of the defendants so to do, they shall for- 
feit and pay to the plaintiff on jNIarch 1, 1865, 
the said sum of $30,000 as liquidated dam- 
ages. The declaration then sets out some of 
the covenants in said agreement, reciting in 
substance that the plaintiff had discovered 
valuable improvements both in the process 

2 [From 2 Cent Law J. 188.] 
I [Reported by Lewis H. Bond, Fsq., and here 
reprinted by permission.] 



and apparatus for the brewing of beer, which 
the defendants were desirous of using in 
their brewery at Cincinnati, in making lager 
beer; and averring that the plaintiff, in con- 
sideration of the sum of $30,000, to be paid to 
him by the defendants on March 1, I8t33, 
agreed to communicate to the defendant, 
Kaufman, the knowledge of his improve- 
ments in brewing, and to the best of his abil- 
ity to instruct them in the art of brewing, 
so that they could make lager beer of a good 
quality in the hottest weather, if his mode 
was properly applied. The declaration fui*- 
ther avers, iiiat it was one of the stipulations 
of said agreement, that said Kaufman was 
to call at the plaintiff's office, in the city of 
New York, to receive instructions in the use 
of said improvement It is then averred that 
the plaintiff fulfilled his part of the agree- 
ment by communicating to Kaufman the nec- 
essary information as to the use of his im- 
provements, and that he received the same. 
Prof ert is made of the bond, and of the agree- 
ment; and the breach averred, is the non- 
payment of the $30,000, on the said 1st of 
March, or at any other time. Upon the appli- 
cation of the defendants, oyer of the bond 
and the collateral agreement was ordered by 
the court; and the defendants now come into- 
court, and after setting forth, in haec verba, 
these instruments, demur to the declaration 
specially, stating as the causes of demurrer; 
(1) A vai'iance between the agreement, as set 
forth in the declaration and as it is exhibited 
upon oyer, in that the declaration avers that 
the defendants bound themselves uncondi- 
tionally to pay the plaintiff §30,000, on or be- 
fore March 1, 1865, contrary to the true and 
legal intent of said agreement; (2) that the 
declaration does not aver any sufficient 
breach of the writing obligatory set forth in 
the declaration. 

The demurrer undoubtedly presents the 
question, whether upon the bond and the 
agreement, as set forth upon oyer, the plain- 
tiff exhibits a prima facie right to recover the 
sum claimed in his declai-ation, or whether 
he shall be held to set up his defense by plea. 
Practically it would seem of very little im- 
portance, so far as the interests of the defend- 
ants are concerned, whether the decision on 
the demurrer is for or against them. If the 
demurrer is overruled, they wiU have the right 
to set forth any defense they may have, by 
plea, with the privilege of a full trial by a 
jury, on the issues presented. The agree- 
ment between these parties is unique in its 
chai"acter, and very inartificially drawn. It 
may not be an unreasonable supposition, 
from its peculiar structure and terms, that as 
lager beer was the principal subject-matter, 
that agreeable beverage had a controlling in- 
fluence in its execution. Referring to the 
agreement, the only act to be done by the 
plaintiff was the communication to the de- 
fendant Kaufman, of the knowledge of the 
plaintiff's improvement in the art of making 
lager beer, and permission to use the utensils 
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or apparatus of tlie plaintiff in Its manufac- 
ture. The declaration avers performance X>y 
the plaintiff of this part of the agreement; 
and by its terms, that was the consideration 
for the undertaking by the defendants to pay 
the plaintiff the sum named as the penalty of 
the bond. As already noticed, the only 
breach assigned is the non-payment of this 
sum.- These averments clearly show a prima 
facie right of action in the plaintiff. But it 
is insisted by the covmsel for the defendants, > 
that the declaration wholly omits an essen- 
tial part of the agreement, namely, the stipu- 
lation that if the defendants, on the trial of 
the plaintiff's method of brewing, did not 
find it to be better than the method or process 
previously used by them, they were at liber- 
ty, on or before Slarch 1, 1865,. to discontinue 
the use of it; ahd in that event were not to 
be liable to pay anything for the knowledge 
or information imparted to them by the plain- 
tiff. This provision undoubtedly secured a 
very important right to the defendants; a 
right to abandon the use of the plaintiff's im- 
provement on or before the 1st of March, if 
in their judgment it was not useful or valua- 
ble. It is insisted that the declaration in or- 
der to the setting forth of a legal cause of 
action as for a breach of defendants' stipula- 
tions, should have averred affirmatively, that 
they did continue the use after the 1st of 
March, and thereby became liable to pay the 
$30,000 named as the penalty for a violation 
of their agreement 

There can be no question that the agree- 
ment fully and distinctiy recognizes the right 
of the defendants to discontinue the use of 
plaintiff's improvement, if, in their judgment 
after trial, it was of no value. And it is 
equally clear, that in that event they were ab- 
solved from all obligation to pay. But was 
the plaintiff bound to aver in his declaration, 
that they did continue to use the improve- 
ment after the date mentioned. It would 
seem that after having stated that he had 
complied with his agreement in communi- 
cating the information as to the character 
and application of his improvement, which 
constituted the consideration for which the 
defendants bound themselves to pay him §30,- 
000, and having averred the non-payment of 
this sum as the breach of the agreement, he 
states a case which prima facie entitles him 
to recover. And that the fact of non-user, 
on and dfter the 1st of March, must be set 
up by wiy of plea, if the fact is that they 
ceased to use after that. date. Tlje non-user 
was a fact, in che nature of a condition sub- 
sequent, which the plaintiff was not bound 
to state. The authorities, I think, fuUy sus- 
tain this position. Gould, PI. p. 177, § 17; 
Id. p. 179, § 2L In 2 Chit PI. (10th Ed.) 252, 
it is laid down as a rule that it is enough for 
each party to make out his own case or de- 
fense. He sufficientiy substantiates the 
charge or answer for the purpose of pleading, 
if his pleading establish a prima facie charge 
or answer. He is not bound to antipipate, 



and therefore is not compelled to notice and 
remove, in his declaration or plea, every pos- 
sible exception, answer, or oDjection which 
may exist, and with which the adversary may 
intend to oppose him. 

But there is another well-setUed principle 
of special pleading that has a direct bearing 
on this question. It is not necessary to state 
matter which should come more properly 
from the other side. Steph. PL 350. The 
author says the meaning of this is, that it is 
not necessary to anticipate the answer of the 
adversary. And in 2 Chit PI. 223, it is laid 
down, that matter in defeasance of the ac- ■ 
tion need not be stated, and whenever there 
is a circumstance, the omission of which is 
to defeat the plaintiff's right of action, prima 
facie well founded, whether called by the 
name of a proviso, or a condition subse- 
quent, it must, in its nature, be matter of 
defense, and ought to be shown in pleading 
by the opposite party. Now the application 
of this rule to the question before the court 
is obvious. The ground of demurrer to the 
declaration is, that the plaintiff does not al- 
lege the non-user of his improvement by the 
defendants on or after the 1st of March, and 
that such non-user, under the agreement, was- 
te release the defendants from their obliga- 
tion to pay. But clearly this non-user, if such 
was the fact, was within the knowledge of 
defendants more properly than of the plain- 
tiff, and must be set forth as matter of de- 
fense by plea. The object of all pleading is- 
to advise the adversary party of what is re- 
lied on to sustain or defeat the suit Now it 
clearly was not necessary for this plaintiff to- 
notify the defendants of the abandonment of 
the use of the plaintiff's improvement, on the 
1st of March, by an averment to that effect in 
the declaration; for the plain reason that 
whether the defendants did or did not cease 
the use on or before that day was within their 
knowledge. Perhaps a fair construction of 
the clause of the agreement under considera- 
tion would be, that the non-payment of the 
sum agreed on as fixed damages on the day 
named, was to be ti'eated as notice of the 
non-user by defendants; but in the absence 
of express notice of that fact, the plaintiff 
was not bound to regard this negative evi- 
dence as conclusive. He might have reason 
for the conclusion that the failure to pay was 
from some other cause than the abandonment 
of the use of the plaintiff's improvements. 

Without going more fuUy into the consid- 
eration of the questions raised on the demur- 
rer, my opinion is clear that it must be over- 
ruled. If the views stated are correct, there 
is no variance between the declaration and 
the agreement, as the plaintiff was not bound 
to set forth the condition on which the penal- 
ty of the bond was to be payable; nor in 
making out a prima facie cause of action, was- 
he bound to aver any other breach than the 
non-payment of the sum named as the penal- 
ty. In stating these views, I have great sat- 
isfaction in knowing that if erroneous, my 
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conclusions can work no injustice to the de- 
fendants. If -they have a good defense to 
this action on the merits, the way is plain for 
making it available to them. And I may 
venture to intimate, that the final disposition 
of the case on pleas exhibiting fully the 
grounds of their defense, ought to be more 
satisfactoi7 to the defendants than a decision 
based on the legal points raised by this de- 
murrer. The demurrer is overimled, and the 
■defendants have leave to plead. 



Case No. 5,998. 

HAMMER V. KLEIN et al. 

[1 Bond, 590.] i 

-Circuit Court, S. D. Ohio. Oct. Term, 1S63. 

Pkofeht of Documents — Effect — Right to Otee 
— Special Pleading. 

1. If, in his declaration, a plaintiff makes 
profert of the bond declared on, and also a 
collateral agreement necessary to establish his 
right to recover on the bond, the defendant may 
crave oyer of the bond and the collateral agree- 
ment. 

2. As the legal effect of the profert of the pa- 
pers, they are presumed to be in court, and the 
opposing party has a right to know their con- 
tents, and oyer will be granted on his applica- 
tion. 

3. The right to oyer in a proper case, is a 
part of the common law system of special plead- 
ing, which, in a modified form, has obtained in 
this court from its first organization. 

[At law. Action by Adolph Hammer 
against EHein & Bro.] 

Kebler & Whitman, for plaintife. 
Stallo & Kittredge, for defendants. 

OPINION OP THE COURT. This case is 
before the court on a motion by the counsel 
of the defendants for an order on the plain- 
tiff for oyer of the bond and agreement set 
forth in the declaration. For the purposes 
of this motion, it is not necessary to state in 
detail the particulars of the plaintiff's claim 
as set out In the declaration. The plaintiff's 
cause of action is based on a bond executed 
by one of the defendants in the penalty of 
$30,000, in connection with a collateral agree- 
ment signed by the parties, by which the 
plaintiff bound himself to do certain acts 
therein specified, before the defendants 
shoxild incur the penalty named in the bond. 
These acts, the declaration avra:s, have been 
performed by the plaintiff, whereby the de- 
fendants have become liable to pay the pen- 
alty of the bond. The declaration makes 
profert, both of the bond and the collateral 
agreement 

The counsel for the plaintiff insists that in 
this state of the case the defendants are not 
entitled to oyer as prayed for, either by the 
rules of pleading in this court, or by the com- 
mon law. There can be no question, that 
Tinder the common law system of pleading, 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



oyer of any instrument of writing, of which 
profert is made in the declaration, may be 
demanded, and will be granted, of course. 
As to instruments of writing collateral to 
the bond, it is clear, if profert is made of 
them, oyer may be craved, although the pro- 
fert may have been made without any neces- 
sity for it. Profert being made, the writing 
is presumed to be in com-t, and oyer may be 
requmed. 1 Chit PL (Ad. Ed.) 303; Steph. PL 
.447. In this case, it seems, profert of the 
agreement was properly made, as it was es- 
sential to give the plaintiff a right of action 
on the bond. It is, in fact the sole basis of 
his claim to recovery on the bond, and oyer 
may be claimed, both of the bond and the 
collateral agreement 

It seems to be supposed by plaintiff's coun- 
sel that the right of a party in a case in this 
court, to demand oyer, is abrogated by the 
operation of the seventh rule of this com-t, 
adopting certain provisions of the Ohio Code 
as rules of this court But this rule clearly 
applies only to such papers or instruments of 
writing, which are to be used incidentally 
as evidence, and not to such as are in the 
possession of the plaintiff, and which consti- 
tute the basis of the action. Neither the 
rule referred to, nor any other rule of this 
court has abolished the common law system 
of special pleading. Though the system has 
been greatly modified, it still exists, and has 
existed and been recognized from the first 
organization of the federal courts in this 
district And the right to demand oyer in 
proper cases, being a part of this system of 
pleading, the court has no hesitation in mak- 
ing the order prayed for in this case. Oyer 
is accordingly ordered. 

[As to the nature of the bond and agreement 
sued upon in this case, see Case No. 5,997.] 



HAMMER (PUTNAM v.). See Case No. 11,- 
479. 



Case Wo. 5,999. 

In re HAMMOND et al. 

[1 Lowell, 381; 1 3 N. B. R, 273 (Quarto, 71).] 

District Court D. Massachusetts. Oct, 1869. 

Baskkupt Act — Merchant's Dott to Eeep 
Books— Fraudulent Removal of Goods. 

1. A merchant who has failed to keep proper 
books of account is not entitled to a discharge 
in bankruptcy, although the fault is wholly with 
his book-k^per. The law puts upon the mer- 
chant the duty of seeing that the books are 
properly kept under pain of losing his certifi- 
cate. 

[Cited in Re Archenbrown, Case No. 505.] 
[Cited in Re Howard, 59 Vt 595, 10 Atl. 
716.] 

2. An omission to write up a merchant's books 
for a reasonable time while the books are want- 
ed for use in court the accounts being kept 

I TReported by Hon. John Lowell, LL. D., 
D'oidct Judge, and here reprinted by permis- 
sion.] 
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on slips of paper ready to be inserted in their 
proper places, is not a failure to keep the books. 

3. Otherwise, of an omission without excuse, 
or for an unreasonable time, or a failure to pro- 
cure new books if the old books are lost. En- 
tries on separate loose slips of paper would not, 
as a permanent system, be keeping books. 

4. A consignment of goods for sale is not a 
pledge or conveyance of them within section 29 
of ttie bankrupt law [of 1867 (14 Stat. 531)L 
but where the allegation in specifications of ob- 
jection to the discharge was of a consignment to 
one out of the district, in contemplation of 
bankruptcy and with intent to keep the property 
from the assignee; held (the defendant havmg 
waived all questions of mere form), a suffi- 
cient charge of a removal of the goods from the 
district with intent to defraud creditors. 

[Cited in Re Frey, 9 Fed. 379; Re Graves, 
24 Fed. 551.] 

5. If a bankrupt, having knowledge of ttie 
existence of his books, and of their place of de- 
posit, refuses to give them to his assignee, and 
denies their existence, this is a concealment of 
the books within section 29. 

[Quoted in Re Heller, 9 Fed. 375,] . 

[In bankruptcy. In the matter of Ham- 
mond and Coolidge.] 

H. W. Paine and R. M. Morse, Jr., for 
creditors. 

E. Avery, for bankrupts. 

LOWELL, District Judge. The question 
whether tlie bankrupts kept proper books of 
account is one of fact The law requires 
that a merchant or tradesman should keep 
such books as, considering the nature and 
circumstances of his trade, are necessary for 
exhibiting to a person of competent skill the 
true staite of his dealings and affairs. The 
charge here is that during a certain specified 
period, about sis weeks before the business 
stopped, the defendants kept neither a cash- 
book nor a shipping-book. Tou are relieved 
from embarrassment in the inquiry whether 
these books were necessary, because it has 
been testified on both sides, and is not de- 
nied in argument, that these books were 
kept during some years, and were neces- 
sary; though of this you will judge, as of 
all other facts. No doubt the law means not 
only that books of the right kind should be 
kept, but that they should be kept properly; 
that is, with such reasonable fuln^s and ac- 
curacy as to enable the assignee to acquire 
the information which books are intended to 
disclose. But the specification here merely 
is that no books at aU were kept of the sort 
mentioned during the period alleged, which 
would not be a sufficient allegation that such 
books, though kept, were imperfect, because 
it would not sufficiently point out to the de- 
fendants the accusation which they were ex- 
pected to meet 

You will remember the evidence. It tends 
to show that for a considerable time, ending 
with the actual stopping of the business, the 
books named were not in the hands of the 
book-keeper, and no entries were made in 
them. It is said- that certain entries were 
made on pieces of paper, and both sides have 
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asked for rulings concerning such memoran- 
da. As applied to this case, the only ruling 
I can give is this: That an accidental and. 
temporary omission to make entries in prop- 
er books would not be within the law, as, for 
instance, if the books were taken from Na- 
tick to Boston to be used in an important 
trial, and while they were detained, the- 
clerk made full and accurate memoranda of 
all the transactions of the firm in such a 
way that he would be able to write up the- 
books immediately on their being returned 
to him, it could not be said that the books, 
were not kept This is merely by way of il- 
lustration, and is said to have actually occur- 
red in the month of December, Afterwards, 
it is said, the books were lost If so, and if 
there were no reasonable expectation of find- 
ing them, or if they were not found within 
a reasonable time, it was the duty of the- 
bankrupts to supply their place with others. 
The question turns on the time that you find, 
the books to have been gone, the intent and. 
good faith of the parties, and whether they 
did all that prudent business men, intending- 
to keep their accounts accurately, would nat- 
urally do. A temporary, accidental omis- 
sion, in<^ood faith, and for a reasonable- 
time, to make the entries, would not be a 
failure to keep the books. But a cessation 
to keep them, on purpose, or for an unreason- 
able time, would be. 

I cannot rule, as requested by the bank- 
rupts' counsel, that if they employed a clerk 
whom they considered competent, and left 
the whole charge of the books to him, they 
are to be, discharged. The law does not re- 
quire traders to keep a book-keeper, but to 
keep books; and they are responsible to see- 
that it is done. It is not a question of in- 
tent at all, or o'f due diligence, excepting to- 
the extent before explained [that an accident 
may be overlooked while a fraud would not 
be.] 2 Nor can I rule that entries on numer- 
oss slips of paper, each entry on a separate- 
slip, is a keeping of books, under the law. 
As I have before ruled, it might do for a 
short time in the absence of the books; but. 
as a system or policy of a permanent char- 
acter, no. It is not important whether the- 
book is bound or not; and accounts might, 
be kept on sheets carefully preserved togeth- 
er. You will decide what was done in this 
case, and whether it amounted to a keeping- 
of the books during the time or about the 
time specified, under the rules above laid 
down. 

The concealment of the books from the as- 
signee does involve the question of intent 
If the books were accidentally lost before- 
the banliruptc3', there can have been no such 
concealment. If they were not lost, but 
within the control of the defendants, and. 
were not given up on demand, but their ex- 
istence denied, the charge is sustained. [It 
is not necessary that they should have been 

2 [From 3 N. B. R. 273 (Quarto, 71).] 



HAMMOND i^Case No. 6,000j 



[11 Fed. Cas. page 382J 



put in any unusual or out of the way placets 
The charge that certain goods were, at cer- 
tain times, consigned to Mr. Henry, of Louis- 
Tille, Kentuclvy, in contemplation on the part 
of the defendants, of bankruptcy, and with 
intent, &c., is relied on as a transfer of prop- 
■erty, and as a removal of property from the 
•district In my judgment the clause con- 
cerning any pledge, payment, conveyance, 
.&c., does not include a consignment, which 
would not ordinarily change the title, but be 
merely the employment of an agent It is 
not shown that" Henry had made any ad- 
vances on the goods, or had any pledge of 
them. It does seem sufficient, in substance 
(the defendants having waived objections of 
form), as a charge of a removal from the 
district, and if it was done with a view at 
the time by the defendants of becoming 
"bankrupt and having their property distrib- 
uted under the law, and with Intent to keep 
the property from their assignee, that is, in 
•substance, a sufficient charge that it was to 
defraud their creditors. As all this is al- 
leged, though the contemplation of bank- 
ruptcy was not a necessary allegation, it 
must be proved. You will say therefore, 
whether, when these acts were doil^, if you 
find that they were done, it was in the view 
and with the intent chai-ged. 

[The jury found the bankrupts guilty.] s 



Case No. 6,000. 

HAMMOND V. ALLEN. 

[2 Sumn. 387.] i 

■Circuit Court, D. Rhode Island. June Term, 
1S36.2 

CASCELt,ATION OF AGKEEMEST — ^MUTUAL MISTAKE 

— CoNTnACT Void by Reasox of Mistake 

1. The plaintiff, having a large claim against 
the government of Portugal, appointed the de- 
fendant his attorney, "with power irrevocable," 
to demand and recover the same, and on 27th 
January, 1832, entered into an agreement with 
the defendant to allow him a large sum as com- 
njissions on his agreeing to use his utmost ef- 
forts for the recovery thereof. At the time this 
agreement was made, though wholly unknown 
to both parties, the government of Portugal, 
by a treaty stipulation dated 19th Jan., 1S32, 
had allowed and liquidated the plaintiff's claim, 
so that nothing further remained to be done in 
the premises. Edd, that this was a case of 
mutual mistake going to the substance of the 
contract and making it void, or voidable in eq- 
uity; and a decree was accordingly made that 
the agreement above-mentioned be delivered up 
and cancelled, and that a perpetual injunction 
issue to prohibit the defendant from asserting 
any title at law or equity under the same. 

[Cited in IMercantile Mut. Ins. Co. v. Fol- 
som, 18 Wall. (85 U. S.) 251.] 

[Cited in Wassell v. Reardon, 11 Ark. 705; 

Hughes V. Mercantile Mut. Ins. Co., 55 N. 

Y. 265; Ashmead v. MeArthur, 67 Pa. St 

328.] 
[See note at end of case.] 

3 [From 3 N. B. R. 273 (Quarto, 71).] 

1 [Reported by Charles Sumner, Esq.] 

2 [Affirmed in 11 Pet. (36 XJ. S.) 63.] 



2. In the case above-mentioned nothing but 
a clear and unequivocal ratification of the 
agreement, after full deliberation and a com- 
plete review of all the material circumstances, 
would be held satisfactory by a court of equity. 

[Cited in Berkmeyer v. Kellerman, 32 Ohio 
St 257; Pratt v. Philbrook, 41 Me. 133.] 

3. A mistake of facts going to the essence of 
a contract avoids it. 

[Cited in Yates v. Little, Case No. 18,128.] 
[Quoted in Dodd v. Gloucester Mut. Fish. 

Ins. Co., 127 Mass. 152.] 
[See note at end of case.] 

4. Semble, that if the power of attorney 
above-mentioned was intended to be a security, 
in the nature of a lien, to the defendant for 
his commissionj, it would be a power coupled 
with an interest, though not so in the ordinary 
sense of those terms. 

5. Semble, that a recovery may be had upon 
a policy of insurance on a ship or cargo for a 
certain voyage, where the loss has already oc- 
curred at the time of executing the policy, and 
is unknown to both parties, even though the 
policy does not contain the common words "lost 
or not lost." 

[Cited in Folsom v. Mercantile Mut. Ins. Co., 
Case No- 4,902.] 

Bill in equity to set aside an agreement 
founded in a mutual mistake of important 
facts. The bill prayed, among other things, 
that a certain power of attorney, and a cer- 
tain agreement between the complainant and 
defendant mentioned in the bill, might be 
decreed to be delivered up to the complainant 
to be cancelled. The material facts in the 
pleadings are as follows: 

The power of attorney referred to was an 
irrevocable power from [John] Hammond to 
[Crawford] Allen, to receive from the gov- 
ernment of Portugal, or of the United States, 
and of and from all and every person and 
persons whomsoever, a certain claim or de- 
mand which said Hammond had for and on 
account of the capture and condemnation of 
the American brig Ann, of Boston, and her 
cargo, on a voyage from New Orleans to 
Goree (intending to stop and trade at Fayal, 
Maderia, and Teneriffe), by the Portuguese 
squadron emislng off the island of Terceia, 
and condemned by the tribunal sitting at 
Lisbon, under the authority of the Portu- 
guese government, on the 22d of December, 
1831. The agreement was made on the 27th 
day of January, 1832, between Hammond 
and Allen, by which Hammond agreed to 
pay Allen ten per cent on all 'sums recovered 
until the amount should equal 8,000 dollax-s, 
and on all sums, over that amount, thirty- 
three per cent; and Allen agreed to use his 
utmost efforts to bring the claim to a favor- 
able issue, and to receive the aforesaid com- 
mission in full compensation for his services 
and expenses, already incurred, or thereafter 
to be incurred, in prosecuting the claims. 

The bill, amongst other things, alleged that 
on the 19th of January, 1832, in consequence 
of measures taken by the representatives of 
the government of the United States, at Lis- 
bon, the Portuguese government recognized 
and admitted the complainant's claim to the 
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amount of 33,700 dollars, of whicb lie al- 
leges lie was ignorant until the month of 
aiarch, 1832. That the power of attorney 
was executed in consequence of certain rep- 
resentations made by Allen, that he could 
render important services in prosecuting the 
claim against the Portuguese government, 
without which services the claim would he 
lost; and that Allen proposed to Hammond 
to appoint him his agent; that he was then 
ignorant his claim had been recognized, and 
also that the agreement was executed while 
he remained ignorant of the fact The bill 
also chax'ged, that the claim had not been 
liquidated or paid, in consequence of any in- 
terference or exertions of- the defendant, or 
through any agency or influence on his part. 
That both said instruments were executed 
without due consideration, and when the 
complainant was ignorant of the situation of 
his claim on the Portuguese government 
That the contract of January 27th, 1832, 
"was entered into and executed without any 
adequate consideration or services to be by 
the said Crawford Allen paid or performed," 
under mistaken views and ignorance of the 
then situation of the complainant's claim; 
and was hard, unconscionable, and unequal, 
and ought on that account to be set aside, 
ove:i if said claim had, not been liquidated 
by the Portuguese government at the time 
said contract was made and executed. The 
answer gives the history of the acquaintance 
between the complainant and defendant; 
shows the measures to enforce this claim, 
which the defendant had taken as the agent 
of the complainant, prior to the execution of 
the power of attorney; that -those measures 
were approved by the cdmplainant; that the 
power was read to him; that three copies 
were executed; and that the complainant 
saw all the letters which the defendant had 
received. It alleges that the defendant re- 
linquished all claims for commissions and 
services, amounting to 268 dollars, then due 
him; and that the consideration to the com- 
plainant for executing said instruments, was 
the defendant's relinquishment of the imme- 
diate payment of the money then in his own 
hands, of what was then justly due to him 
for commissions and for services already 
rendered in regard to the reclamation of said 
vessel from the Portuguese government, and 
the agreement on the part of said defendant, 
to use his "utmost efforts to bring the afore- 
said claim to a favorable issue," and to sus- 
tain all the expenses in prosecuting said 
claim. The defendant expressly denies that 
it was any part of the understanding or 
agreement between him and the complain- 
ant that the defendant was not to receive 
said stipulated sums in case there should be 
little or no trouble in obtaining said money. 
On the contrary (he states) the understanding 
and agreement was that the defendant was 
to receive said sums and no more, even 
though his trouble and expenses should much 
exceed said sums, and to receive said sums 
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also if his trouble and expenses should be 
but very small; and both parties fully imder- 
stood that the value of the bargain to the 
defendant depended on these contingencies 
—and the defendant avers that he had no 
knowledge at the time of the situation of 
the claim, except that derived from the let 
ters annexed to his answer, that all the in- 
formation he had was made known to the 
complainant and was common to them both; 
that it was made known to the complainant 
in conversations and by exhibiting said let- 
ters; and he denies that the agreement, 
when executed, was to depend for its valid- 
ity on any subsequent information, from any 
source whatever- "On the contrary, it was 
fully understood that contingencies like the 
one which unexpectedly happened, or others 
of an opposite character, might render the 
agreement very advantageous, or very dis- 
advantageous to the defendant" 

R. W. Greene and Mr. Webster, for plain- 
tiff. 
Dorr & Whipple, for defendant 



STORY, Circuit Justice. This cause has 
been elaborately argued; but, after all, the 
merits lie in a very narrow compass. The 
brig Ann and cargo, owned by the plaintiff 
(who was also master,) was captured by a 
Portuguese frigate for a supposed violation of 
the law of nations in April, 1830; and was 
finally condemned at liisbon in April, 1831. 
The plaintifiE after the captm-e went to Lisbon 
seeking for a restitution of the brig and cargo, 
and made representations to the American 
charge d'affaires there, and procured his in- 
terposition with the Portuguese government in 
his favor. The defendant Allen, residing at 
Providence, had been employed by the plain- 
tiff in certain commercial agencies, and had 
procured insm'ance on the vessel and cargo 
for the voyage, on which she was captm-ed; 
and, as soon as he received information of 
the capture, he made strong applications to 
the American government in favor of the 
plaintiff; and acted for him respecting the 
adjustment of the insurance. His conduct, 
after it was made known to the plaintiff was 
fully approved by him. After the return of 
the plaintiff, to the United States, and on 
the 22d of December, 1831, the plaintiff ex- 
ecuted a letter of attorney to the defendant, 
whereby he appointed him his attorney, "with 
power irrevocable," to demand and recover 
from the government of Portugal, or of the 
United States, &c. his claim and demand on 
account of the capture, with other usual and 
incidental authorities. Subsequent to this 
time, and on the 27th of- January, 1832, after 
some conversations between the parties, the 
defendant having certain moneys in his hands 
belonging to the plaintiff, and having a claim 
thereon for antecedent services of various sorts, 
amounting (as he estimated them,) to the sum 
of $268, and the plaintiff being desirous to 
realize the whole of the funds, an agreement 
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was entered, into between them, whicli con- 
stitutes the subject of the present conti-oversy. 
The agreement, after reciting, that the plain- 
tiff had appointed the defendant his agent 
for recovering his claims on the Portuguese 
government, proceeds as follows: "I do here- 
by agree to pay to the said Allen ten per cent, 
on all sums, which he may recover, until the 
amount received shall equal the sum of eight 
thousand dollars; and upon all sums over 
the amount of eight thousand dollars so re- 
covered I agree to pay him thirty-three per 
cent, which commission he is to retain out of 
any sums recovered." Then follows on the part 
of Allen the following agi'eement: "I hereby 
engage to use my utmost efforts to bring the 
aforesaid claims to a favorable issue; and 
that I do agree to receive the aforesaid com- 
mission in full compensation for my services 
and expenses already incurred or hereafter 
to be incm-red in prosecuting the claims." 
Now, at the time when this agreement was 
made, though wholly unknown to both par- 
ties, the Portuguese government had, by a 
treaty stipulation dated the nineteenth day 
of the same month, allowed and liquidated 
the plaintiff's claim; so that nothing farther 
remained to be done in the premises. The 
information of the arrangement was received 
at Washington in April, 1S32. Subsequently one 
instalment was received and remitted to Eng- 
land, where certain proceedings were had at 
law and in equity between the plaintiff and de- 
fendant, which terminated in an agreement to 
remit their respective claims to the domestic 
forum for a final adjudication. 

The object of the bill, under these cir- 
cumstances, is to set aside the agreement as 
unconscientious, and without consideration, 
and to place tlje parties in the position, which 
they respectively occupied in relation to each 
other, antecedently to that ti-ansaction. The 
parties certainly stood in a delicate relation 
to each other at the time of this agreement, 
that of principal and agent; and I need not 
say, witii what scrupulous fidelity, closeness 
and vigilance, a court of equity watches over 
every transaction between them, in common 
cases, but especially when there is skill, in- 
fluence, and property on one side, and dis- 
tress, ignorance, and unmeasured confidence 
on the other. But considerations of this sort 
do not require to be more than glanced at on 
the present occasion, since there is no allega- 
tion of fraud, or intentional imposition, or 
undue advantage set up in the bill. Some 
suggestion has been, indeed, made in the bill, 
and it has been followed out in the argument, 
that the making of the letter of attorney in 
its terms irrevocable was not understood or 
assented to by the plaintiff. The bill asserts 
the ignorance of the plaintiff; the answer, 
responding to the bill, as expressly insists 
upon the plaintiff's knowledge of it The 
evidence also is clearly on this point favor- 
able to the defendant. Certainly, as this is 
on all sides admitted to be a case, where there 
was no intention of the plaintiff to convey 



an absolute or a mortgage interest in the 
property claimed to the defendant, the dec- 
laration, that the power was to be irrevo- 
cable, must be admitted to be somewhat un- 
usual. But it may have been intended to be 
a security (in the nature of a lien) to the 
defendant for his commissions for his serv- 
ices; and then, in a sense, though not in 
the sense ordinarily given to the terms, it 
might be construed to be a power coupled 
with an interest See Hunt v. Rousmaniere 
[Case No. 6,S9S] S Wheat. [21 U. S.] 174; 
Gaussen v. Morton, 10 Bam. & C. 731. But 
though irrevocable in its terms, it would 
certainly have been competent for the plain- 
tiff at any time to have revoked the power, 
by paying all the just commissions for the 
services of the defendant connected there- 
with. At present, however, it is no other- 
wise important in the case, than as it shows 
the foresight of an intelligent agent, taking 
an abundant (though not an improper) care 
of his own interest, and an implicit confi- 
dence and devoted ti-ust on the other side. 

The real question in the case is whether 
this is such a case of mutual mistake going 
to the substance of the contract, as makes it 
void, or voidable in a com-t of equity. Now, 
the very basis of the contract certainly was, 
that important and valuable services were to 
be x*endered and expenses incurred by the de- 
fendant in the futm-e prosecution of the 
claim. Neither party could have contemplat- 
ed, that the claim was already settled, or 
that nothing further was to be done to earn 
so enormous a compensation. The defend- 
ant himself surrenders the point He admits, 
that his antecedent seiTices on this and in 
aU other concerns of the plaintiff could not 
entitle him to more than §268; and that if the 
actual facts had been known to the plaintiff 
the present agi-eement would not have been 
entered into. The basis then, and the whole 
basis, of the agi-eement was a mutual mis- 
take of a fact, constituting the whole con- 
sideration of the agreement. Each party 
supposed, that the claim was unliquidated, 
and therefore a high compensation ought to 
be allowed for futm-e services, which would 
be rendered at the risk and expense of the 
agent His compensation for those services 
was contingent and dependent upon the suc- 
cessful issue of the claim; and therefore was 
liberally, not to say profusely, provided for. 
The whole argument for the defendant rests 
on the ground, that the possibility of the 
claim having been already adjusted must 
have been taken into the account by the par- 
ties at the time of the agreement, because it 
ought to have been taken into the account, 
and the circumstances naturally led to it 
I think, that there is not the slightest evi- 
dence to establish the fact, that it was actual- 
ly taken into the account On the contrary, 
tiie whole transaction manifests, on the part 
of the plaintiff, an utter despondency as to 
the future success of the claim; and the stipu- 
lation on the part of the defendant is for 
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future efforts, and future services and future 
expenses in prosecuting the claim. The casus 
foederis, if I may so say, the case contem- 
plated by the parties did not exist. 

There is no principle of law more gen- 
erally admitted than that a mistate of a 
fact, going to the essence of a contract, avoids 
IL "Non videntur, qui errant, consenthre," 
is the maxim of the civil law; and It is a 
maxim of universal justice. The only ques- 
tion, which can arise, is in ascertaining and 
distinguishing, what. is an error or mistake 
in circumstances, which do not influence the 
contract, and what is an error or mistake in 
circumstances, which induce the contract 
See 1 Fonbl. Eq. bk. 1, c. 2, § 7, and notes t, v. 
Polhier has expounded this doctrhie with 
great clearness and precision, and it rests on 
principles, about which it is diflScult to frame 
a doubt. At least, if a doubt can be stated, 
it has hitherto been wholly unregarded in 
equity jurisprudence. Poth. Obi. p. 1, e. 1, 
note 18. Thus (to put a case stated by Po- 
their,) if one, with the intention of buying 
from you a pair of silver candlesticks, were 
to buy of you a pair of plated candlesticks, 
you and he both being in mutual error, sup- 
posing them to be silver; such a contract 
would be utterly void. Id. So if A should buy 
an estate of B, which each supposed to be- 
long to B, and the title of B should turn out 
to be utterly void, a court of equity would, 
upon the groxmd of mutual innocent mistake, 
constituting the basis of the contract, re- 
scind it. It is wholly unnecessary to intro- 
duce farther illustrations of so dear a prin- 
ciple, as firmly fixed in English and Ameri-. 
can jurisprudence, as it is in the Roman code; 
and springing from the same general source, 
the law of natural justice. Now, I confess 
myself wholly unable to see, how the present 
case can be extracted from the reach of the 
principle. It is a case of mutual error, upon 
a matter of fact, constituting the very basis- 
of the contract, and the whole consideration 
for it The ingenious arguments, which have 
been urged, and the authorities, which have 
been cited on the present occasion, do not 
appear to me to establish any solid ground ■ 
for excepting the present case from the gen- 
eral doctrine. The authorities steer wide of 
the case. The reasoning, if admissible to its 
f uU extent, shakes the very foundation of the 
general doctrine. 

All the cases cited proceed upon a clear 
distinction. They are cases, where the par- 
ties at the time contracted upon equal terms; 
or where all the facts were, at the time, as 
the parties supposed them to be, but tiiey 
were varied by subsequent events; or the 
parties contracted for the very matter of 
a contingency, that being of the essence of 
the contract 1 agree that mere inadequa- 
cy of price is not per se a groimd to set 
aside a contract fairly entered into by the 
parties, and having no ingi-edient of fraud 
or of a mistake of facts. Mr. Fonblanque 
(1 Fonbl. Eq. bk. 1, c. 2, § 9, notes d, e) 
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has well stated the general residt of the 
cases; with which there is no reason to 
be dissatisfied. And if the consideration 
involves a contingency, which may happen 
before the agreement is completely carried 
into effect, but has not happened, when it is 
entered into, that furnishes no ground to re- 
scind it; for the parties take the contingency 
upon themselves in future. But in all these 
cases, if there is a mutual mistake of mate- 
rial facts; if there is no longer any existing 
subject-matter of the contract; or if the con- 
tingency, though imknown to the parties, is 
actually determined before the parties have 
entered into the contract; under all these 
and the lite chrcvmistances, the contract fails 
in its very basis, and in conscience and equi- 
ty is held inoperative. 

The case has been put of a policy of in- 
surance upon a ship or cargo; and it is 
asked, whether a recovery may not be had, 
even if the ship or cargo is lost at the time 
of executing the policy? Under our policies 
it is very certain, that a recovery may be 
had; for our policies all contain the words 
'lost or not lost;" the effect of which is, 
that the underwriter takes upon himself the 
very risk of a loss at the time, receiving 
a premium for the whole voyage. Per- 
haps (for I do not know, that the point has 
ever directly aiisen in oiu: law) the same 
result would arise upon the true construction 
of the general words of the policy, without 
such a clause, as the underwriter receives a. 
premium for the whole voyage, and under- 
takes the risks of the whole voyage from: 
its commencement to its end; and, therefore,, 
by necessary implication, if the ship is safe- 
at the commencement, he guarantees her 
safety from that period. Roccus seems to- 
deduce this conclusion from the nature of 
the contract of insm-auce, without any clause 
on the subject It may be so. 1 Roccus, 
Assec. note 51. But then it is upon the clear 
xmderstanding, that it is a part of the risks 
of the contract taken by the underwriter, 
for which he receives a proportional premi- 
um. Pothier and Emerigon admit this to 
be the foundation of the special rule applied 
to this class of cases, and, at the same time, 
adcnowledge the general rule in common con- 
tracts to be otherwise. See Poth. Traits des 
Assm*. notes 11, 40; 2 Emerig, Ins. c. 15, § 2, 
p. 154; 1 Marsh. Ins. bk. 1, c. 8, § 2, pp. 332, 
333. The same principle applies to the case 
of the safe arrival of the ship, unknown to 
both parties. In such a case, at least when 
tlie policy contains the clause of "lost or not 
lost," (to which case Mr. Park confines his 
aflarmance of the doctrine. Park, Ins., 6th Ed. 
1809, c. 19, p. 503) the underwriters take 
all i-isks upon themselves for the whole voy- 
age; and it is xmderstood, that being so lia- 
ble, and taking upon themselves all contin- 
gencies on accoimt of losses, the assured con- 
cedes to them all the benefits of a safe arriv- 
al, as an implied result of the contract 
But if an insm*ance were made upon a ship 
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from a particular day, and slie had perished 
before that day, though unkno-wn to both 
parties, no one would suppose, that the un- 
derwriter was bound for the loss. 2 Emerig. 
Ins. c. 15, § 2, p. 136; Roecus, Assec. note 57. 
The reason is clear; the insurance was made 
under a mutual mistake of a fact, constitut- 
ing the essence of the contract at the time 
of its inception. So, if an insurance should 
be made on goods on board a particular ship, 
and the premium should be paid; if the as- 
sured, acting under a mistake, had no goods 
on board, the premium would be recoverable 
back; for the policy never attached, and the 
insm-ance was made under a mutual mis- 
take of a fact, constituting the basis of the 
contract. In short, the principle is (as it is 
stated by Mr. Park), that if the ship or prop- 
erty insm-ed was never brought within the 
terms of the written contract, so that the in- 
sm'er never run any risk, the contract is 
void, and the premium must be returned. 
Park, Ins. (6th Ed. 1809) c. 19, p. 503. 

The case which trenches most closely upon 
the distinction here stated, but which in fact 
turned upon the very distinction, is Earl of 
March v. Pigot, 5 BmTows, 2802. I do not 
say, whether that case was, or was not right- 
ly decided; for upon that point gi'ave doubts 
may be entertained. But the decision there 
made was upon the ground, that though the 
actual death of the father of either of the 
parties was not then in contemplation of 
either of them, it was, as an unknown event, 
wholly immaterial, in the view of both, to 
the essence of their contract. "If (said 
Lord Mansfield), it (the fact of such death) 
had been thought of, it would not have made 
any difference in the act; and there is no rea- 
son to presume, that they would have ex- 
cepted it." That cannot be presumed in the 
present ease; for the very basis of the con- 
tract is an existing contingency, and future 
services and expenses. In Mortimer v. Cap- 
per, 1 Brown, Oh. 156, the bargain proceeded 
upon no mistake of existing facts; and it 
was sought to be set aside upon events sub- 
sequently occurring. The case of the mine, 
in Pox v. Mackreth, 2 Brown, Ch. 420, was 
not a case of a mutual mistake of a fact, 
vital, in the opinion of both parties, to the 
essence of the contract. The sale of the 
land necessarily included a sale of all below 
its surface; and, consequently, the vendor 
must necessarily have contemplated, that it 
included mines as well as common soil. But 
suppose both parties had contracted under a 
mutual mistake, that there was no mine, as 
the basis of their contract, would the conclu- 
sion have been the same? Certainly not; 
any more than if they had conti-acted under 
a mutual mistake, that there was a mine, 
and there was none. In the case of City of 
London v. Richmond, 2 Vern. 421, the only 
question was, whether a court of equity 
should refuse to decree a specific perform- 
ance of a bargain simply, because it was a 
losing bargain, the rent reserved being £700, 



the real value not more than £300. No fraud 
or mistake of fact was pretended. In Rams- 
bottom V. Parker, 6 Madd. 6, the question 
was. whether a contract by one partner, on 
retiring from the partnership, to pay a par- 
ticular sum of money, and be discharged 
from all debts thereof, should be set aside, 
because it turned out by subsequent events, 
that his share of the debts would have been 
more than ten times as large a sum. The 
court said, that there could be no such relief, 
where the advantage or disadvantage of the 
contract was to be the result of futm-e con- 
tingenciesj and was not w^ithin the view of 
the parties at the time. But, suppose all 
the partners at the time had, by mistake, un- 
derstood, that the whole debts were but 
£5,000; and that this was the basis of their 
contract; and it turned out, that instead of 
being £5,000, they were £30,000; it is clear, 
that the contract must have been set aside, 
as founded in mutual mistake. See, on a 
similar point, 1 Domat, bk, 1, tit 1, § 4, 
art, 21. 

These are the most important cases on this 
subject, which have been cited by the coimsel 
for the defendant. They all fall short of the 
point, on which the present case hinges; and 
are distinguishable from it in most material 
circumstances. In my judgment, they leave 
the case of the plaintiff untouched, upon its 
original ground of a mutual mistake of facts, 
constituting the very basis of the contract. 
But it is said, that there has been a full rati- 
fication of the contract by the plaintiff, with 
a full knowledge of all the circumstances. 
It is wholly unnecessary for me to go into a 
minute examination of the acts relied upon 
to establish such a ratification. All, I need 
say, is, that I can perceive no suflicient 
grounds in any part of the evidence to es- 
tablish it as a matter of fact. And, in a case 
of this sort, nothing but a clear and unequiv- 
ocal ratification, after full deliberation, and a 
complete review of all the material circum- 
stances, ought to be held satisfactory by a 
court of equity. 

My opinion, therefore, is, that the plaintiff 
Is entitled to have a decree, that the agree- 
ment of the 27th of Januai-y, 1832, be de- 
livered up and cancelled, and that a perpet- 
ual injunction issue to prohibit the defend- 
ant, from asserting any title at law, or in 
equity, under the same. But this decree 
ought to be upon the terms, that the plaintiff 
bring into court, to be paid over to the de- 
fendant, upon his compliance with this de- 
cree, the sum of $2GS, with interest on the 
same, from the 27th day of January, 1832, 
which the defendant asserts to be a compen- 
sation due to him, and which is not put into 
contestation on the other side. I think, also, 
under all the circumstances, there should be 
no costs to either party. 

[From this decree the defendant apljealed to 
the supreme court. 11 Pet. (36 U. S.) 6a In 
an opinion by Mr. Justice McLean, the decree 
was affirmed, upon the ground of the strong eq- 
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uity in the case of the complainant. 'The con- 
tract was entered into through the mistake of 
both parties; it imposes great hardship and in- 
justice on the appellee, and it is without con- 
sideration,"] 

HAMMOND (ASTJaOM v.). See Case No. 
596. 

HAMMOND (BROOKETT v.). See Case No. 
1,916: 

HAMMOND (BURBANK v.). See Case No. 
2,137. 

HAMMOND (COOK v.). See Case No. 3,159. 

HAMMOND T. CO OLID GE. See Case No. 5,- 
999. 



Case ITo. 6,001. 

HAMMOND V. ESSEX FIRE & MAKINE 
INS. CO. 

[4 Mason, 196.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1826. 

IVLlrike Iksdbanoe — Abandokmbnt— Wages op 
Sbambx— Underwriter's Liability. 

1. After an abandonment of a vessel is ac- 
cepted by the underwriters, they become owners 
for the voyage, and are liable for seamen's 
wages from tie time they become owners. 
They are entitled to the freight earned from 
that period. 

2. Where the vessel and freight are separate- 
ly insured, after an abandonment made to each 
set of underwriters, the underwriters on the 
freight are entitled to the freight earned before 
that time, and tiie underwriters on the vessel 
to that earned after. 

3. If after an abandonment, the voyage is 
continued by the underwriters without objec- 
tions, it is presumed to be continued on the 
original terms as to compensation of the master 
nnd seamen. 

[Cited in The Merchant, Case No. 9,434.] 

4. A master, it seems, may maintain a suit 
in personam in the admiralty for wages, or for 
compensation in the nature of wages. 

5. If the master make a special contract to 
receiye a moiety of the freight in lieu of wages, 
and procures insurance on his part of the 
freight, and abandons as for a total loss, and 
freight is subsequently earned, his abandonment 
does not operate as an assignment of the freight 
60 subsequently earned, and he is entitled to 
recover his moiety of the same freight against 
the owners, or abandonees, who have received 
it. 

TMs was a suit in admiralty in personam, 
brought by [William Hammond], the master 
of the schooner Sally, for Ms wages and sup- 
plies for part of the voyage, of which the de- 
fendants became owners by an abandonment 
to them as underwriters. The facts were as 
follows: The schooner belonged to Messrs. 
Putnam, Cheever, and others, of Danvers, 
imd on the 21st of October, 1824, was lying 
at the port of New York. On that day the 
owners entered into an agreement with the 
libellant as follows: "Articles of agreement 
&e. between &c. Said Hammond agrees to 
take the schooner Sally, owned &c, for the 
purpose of freighting from New York to the 

1 [Reported by William -P. Mason, Esq.] 



southward and elsewhere, as he may deem 
most for their interests. Said Hammond 
agrees to victual, man, and load and unload 
said vessel at his own expense, excepting 
boat hire, which is to be taken from the 
whole stock, and pay to the owners one half 
of her earnings or freight money, and one 
quarter of the passage money, after deduct- 
ing the pilotage and dockage out of the whole 
stock. The owners agree, on their part, to 
keep the hull, rigging, and sails of said 
schooner in good repair at their own expense. 
Said Hammond agrees to pay over to the 
owners then- proportion of the earnings of said 
schooner, as fast as it becomes due. Said 
(owners) agree, that in case Capt Hammond 
should make a voyage to any foreign port, 
that they will pay one haK of the charge 
for tonnage duty, anchorage duty, and cus- 
tom-house expenses." In consequence of this 
agreement, the libellant took the command of 
the schooner as master, and performed sev- 
eral voyages therein. Afterwards, in July, 
1825, he procured a cargo at New York, on 
freight, or a charter for a voyage to Surinam 
and back to New York. In the course of the 
voyage the vessel encountered a very severe 
gale or hurricane, and was so much injured, 
that she put into Norfolk for repairs. She 
was there repaired at an expense exceeding 
her value, and after being repaired, the libel- 
lant pursued the voyage, and earned the 
whole freight by the return of the vessel to 
New York. In November, 1824, the owners 
of the schooner procured the defendants to 
underwrite a policy on the schooner for 2000 
dollars, valuing her at 2000 dollars, for a pe- 
riod not exceeding twelve months, at and 
from all places &c. &e., for all purposes of 
trade &e. &c., comprehending the voyage in 
question. Upon hearing of the disasters to 
the vessel, the owners abandoned to the un- 
derwriters on this policy on the 10th of Sep- 
tember, 1825, and the abandonment was duly 
accepted, and the loss paid. In July, 1825, 
Messrs. Putnam and Cheever, "for them- 
selves ^d whom it may concern," procured 
another policy to be underwritten by the 
Mercantile Insm:ance Company in Salem, of 
2000 dollars on the freight of the schooner 
(whole freight valued at the same sum), at 
and from New York to Surinam, and at and 
from thence to New York, the company not 
to be accountable for wages and provisions, 
unless as a general average. The sum of 
1000 dollars, insured by this policy, was for 
the accoimt of the libellant An abandon- 
ment of the freight was also made upon this 
policy, and a total loss paid by the under- 
writers, 1000 dollars of which has been re 
ceiyed by the libellant While the vessel 
was at Norfolk repairing, the owners wrote 
(in January, 1826) to the libellant, informing 
him that he was to considOT himself in the 
employ of the underwriters from the time of 
the abandonment, as they had paid for her. 
T'hey had written him, in the previous Sep- 
tember, that the abandonment was made on 
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the 10th of the same month. The freight 
earned by the voyage to Surinam and back 
to New York had been received by the de- 
fendants before the suit was brought The 
libellant claimed wages for the voyage from 
•the time of the abandonment; and also com- 
pensation for provisions belonging to him 
then on board, and afterwards expended on 
the voyage. It was agreed that, if the libel- 
lant was entitled to any wages, fifty dollars 
per month was a reasonable compensation. 

Mr. Dunlap, for libellant, contended, that 
the common principles of equity sustained the 
claim of the libellant; he had, in the course 
of his regular business, when no voluntary 
courtesy could be presumed, rendered a serv- 
ice to the respondents, which entitled him to 
a reasonable recompense. 1 Esp. 178. This 
service was also rendered almost by the ex- 
press direction, and clearly with the subse- 
quent assent of the respondents. Upon the 
happening of the loss, he became by law the 
agent of all concerned, bound to do every 
thing in his power for their benefit, and his 
acts bona fide were binding upon them. 
Cond. Marsh. 578; Milles v. Fletcher, 1 Doug. 
231. That it was evident, from the corre- 
spondence, that he was considered in this 
light by the parties. By the French law the 
insurer on the ship, upon an abandonment, 
became entitled not only to the freight which 
might be subsequently earned, but to that 
previously earned, and growing due. Cond. 
Marsh. 602; cites Emerig. Ins. tome 2, p. 221. 
By the English law, where there are differ- 
ent sets of underwriters upon ship and 
freight, upon an abandonment, it seemed 
clear, that the underwriters upon freight 
were, at all events, entitled to no more than 
that part of the freight growing due at the 
time of the loss. That was the utmost ex- 
tent of their right, and their right even to 
that has been denied. Phil. Ins. 478. But 
that the freight subsequently earned passed 
with the abandonment of the ship, of which 
the insurer became the owner, entitled "to 
all her future earnings," and "liable for all 
her future outgoings:" Marsh. Ins. lib. 1, c. 
13, § 4. That in the United States, especially 
in Massachusetts, the doctrine was consid- 
ered as settled, that when a ship and freight 
were both insured, as in this case, by differ- 
ent policies, and an abandonment took place, 
the underwi'iters upon the freight were en- 
titled to all the freight which might be pre- 
viously earned, and those on the ship to all 
which might be subsequently acquired. 1 
Johns. Cas. 377; 2 Johns. Cas. 443; 1 Gaines, 
578; 3 Gaines, 20; 15 Mass. 541. That if 
these positions were correct, the r"— indents 
became the owners, and the libella^v became 
their agent and master from the time of the 
loss. The respondents could not expect to 
obtain a master for their vessel without pay- 
ing for his services, nor could the libellant be 
required to devote his time and services with- 
out a recompense. The objection raised was, 



that the master's interest in the freight for 
the whole voyage was insured; that upon 
the happening of the loss, and his abandon- 
ment, he received from the insurers of the 
freight all that he could have received in case 
no loss had happened, and that all his inter- 
est in the freight passed, and becanu is- 
signed to the underwriters upon the freight; 
that the answer to this objection was, that 
what the libellant received from the insurers 
of fi'eight, was the fruit of a conti-act to 
which the insurers of the ship were neither 
parties nor privies. It was a wager of his 
own, where he paid the whole stake, the pre- 
mium, and with the gain or loss of which they 
had no concern. A creditor insures for a 
term the life of his debtor, who dies within 
the term, and he receives the whole sum in- 
sured; yet the debt remains unaffected and 
undischarged. The owners of the ship were 
jointly interested with the libellant in the 
policy upon the freight. It would not be 
pretended, that he was bound to prosecute 
the voyage farther after the loss; that there 
can be no greater obligation upon the libel- 
lant than upon the owners; it being clear, 
that the underwriters upon the freight could 
claim none of the freight subsequently earn- 
ed, and derive none of the benefit of the libel- 
lant's services in the continuation of the voy- 
age. It seemed difficult to perceive, why the 
circumstance of the libellant's having effect- 
ed a policy upon the freight, should furnish 
a reason for repelling the present claim. 

Mr. Nichols, for respondent, contra, 

STORY, Circuit Justice. In this case it is 
not disputed, as I understand the argument, 
that after an abandonment Is accepted, tJie 
underwriters, as owners of the ship, are 
liable to the payment of the wages of the 
master and mariners for the residue of the 
voyage after they become owners. This is- 
a doctrine so consonant with the general 
principles of law, and, as far as author- 
ities go, so well supported, that in ordinary 
cases of hire, there would not seem much 
room for controversy. Marsh. Ins. c. 13, 
§ 4, p. 602; Thompson v. Rowcroft, 4 East,. 
34; Sharp v. Gladstone, 7 East, 24; Case v. 
Davidson, 5 Maule & S. 79, 8 Price, 569;^ 
McBride v. Marine Ins. Co., 7 Johns. 431; 
Coolidge V. Gloucester Ins. Co., 15 Mass. 347;- 
Marsh. Ins. bk. 1, c. 13, § 4, p. 602. The- 
abandonee of a ship is entitled to her earn- 
ings acquired after the abandonment; and 
whether the freight be earned upon a gen- 
eral contract, or upon a charter-party, al- 
though it may make a difference as to the- 
form of the remedy to recover it; yet it 
does not seem to make any difference as tO' 
the right of the abandonee. Splidt v. Bowles, 
10 East, 279; Chinnery v. Blackburne, 1 H. 
Bl. 117, note; Morrison v. Parsons, 2 Taunt. 
407; Case v. Davidson, 5 Maule & S. 79;' 
Livingston v. Columbian Ins. Co.. 3 Johns. 49;" 
United Ins. Co. V. Lenox, 1 Johns. Cas. 377,- 
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2 Johns. Cas. 443. If so, then he, who re- 
ceives the benefit, ought to bear the bur- 
thens. 

In respect to the relative rights of the un- 
derwriters on ship and freight, in cases of 
constructive total losses, and an abandon- 
ment by the ship-owner to the respective un- 
derwriters, there is a diversity between the 
English and the, American doctrine. In Eng- 
land the doctrine is established, that the un- 
derwriter on the ship, after an abandonment, 
is entitled to the whole freight of the voy- 
age then in the com'se of being earned, as 
incident to the ownership of the ship. That 
was finally adjudged in Case v. Davidson, 
first by the court of king's bench (5 Maule 
& S. 79), and afterwards upon error in the 
executive chamber (8 Price, 559). No dis- 
tinction was admitted in that ease between 
the portion of freight, which might be deem- 
ed earned as a pro rata freight antecedent 
to the abandonment, and^that earned after- 
ward. In America a rule somewhat differ- 
ent has been established in some of our com- 
mercial ti'ibunals, which is entitled to the 
highest respect. The rule is, that up to the 
time of the loss, the underwriter on freight 
(like the ship-owner) is entitled to a freight 
pro rata itineris; and the underwriter on the 
ship to all which is subsequently earned. In 
all cases, therefore, where there is a growing 
freight not absolutely earned, the parties take 
it, when earned, in tiie proportion of the voy- 
age performed before and after the abandon- 
ment The cases cited at the bar fuUy sup- 
port this doctrine; and what is raore ma- 
terial, it has been recognised by the supreme 
court of Massachusetts, to which state these 
parties belong. United Ins. Co, v. Lenox, 1 
Johns. Cas. 377; 2 Johns. Cas. 443; Davy v. 
Hallett, 3 Caines, 16; Livingston v. Colum- 
bian Ins. Co., 3 Johns. 54; Marine Ins. Co. v. 
United Ins. Co., 9 Johns. 186; Coolidge v. 
Gloucester Ins. Co., 15 Mass. 347. As be- 
tween the different underwriters on ship and 
freight in the present case, it Is clear, upon 
these principles, that, by the abandonment, the 
former became entitled to so much freight 
only as was earned antecedent to the loss 
for which the abandonment was made, and 
the imderwriters on the ship are entitled to 
all earned afterwards. 

This, then, being the posture of the case 
ns between the respective underwriters, how 
Is it as between the parties now litigating be- 
fore the court It is plain that the libellant 
has, as master, been in the service of the re- 
spondents since the time of the acceptance 
of the abandonment, and retroactively, by 
operation of law, from the time of the loss. 
The present case is yet stronger, for the 
respondents must be deemed by their own 
acts, with the fullest means of directing the 
voyage, to have justified the master in the 
prosecution of it Whether, after an aban- 
donment to the underwriters on the ship, the 
latter are bound, to prosecute the voyage, as 
succeeding to the rights and obligations of 



the owner in statu guo; or whether they 
may give up the voyage, and undertake any 
new enterprise, it is imnecessary, in this case, 
•to decide. The language of the books is veiy 
direct on this subject (Marsh. Ins. bk. 1, c. 13, 
§ 4; Coolidge v. Gloucester Ins. Co, 15 Mass. 
341; Case v, Davidson, 5 Maule & S. 79, 89, 8 
Price, 559), but it may be well to reserve any 
absolute opinion respecting it until" it forms 
the very point in judgment Here the orig- 
inal voyage was, in fact pursued with the 
unquestionable assent of the respondents, and 
the freight earned on that voyage has been 
received by them without objection. Under - 
such circumstances, in ordinary cases, the 
master would be entitled to receive wages, 
or an equivalent, for the period of his em- 
ployment in the service of the respondents. 
What, then, are the grounds on which his 
claim is resisted? First, it is said, that he 
is not entitled to wages as upon the ordinary 
contract of hire, because here was a special 
contract, which superseded it The latter 
was not extinguished by the abandonment of 
the ship, and the master's claim must stand, 
if at all, upon the terms of his original en- 
gagement with the ship-owner. In consider- 
ing this point it is important to look at the 
situation of the parties after the abandon- 
ment By that event the respondents became 
owners of the ship. They elected to pursue 
the original voyage, and the master also elect- 
ed to pm'sue it. If it was competent for ei- 
ther party to break it up, still It was as com- 
petent for either party to waive that right. No 
objection having been made, on either side, to 
the terms of the original engagement, the fair 
inference is, that for the residue o£ the voy- 
age they adopted them, and consequently the 
master must be understood to be entitied, not 
to wages as upon ordinary hire, but to his 
share of the freight in lieu of wages. So far 
I go along with the argument But the result 
of this reasoning is, that if there had been 
no abandonment the libellant would have 
been clearly entitied to his moiety of the 
freight subject to the Ksipenditures provided 
for in the original agreement 

This leads me to the consideration of an- 
other objection, which is, that the abandon- 
ment of the freight by the master Is an ex- 
tinguishment of his right of recovery; first, 
because he has been fully indemnified and 
paid by the abandonees; and secondly, be- 
cause the abandonment operated as an as- 
signment of the freight now in controversy; 
and the ■ respondents, having notice, ar<) 
bound to pay it over to the assignees, and not 
to the libellant. The first groimd is not well 
founded in point of law. The respondents 
have nothing to do with the contract of insur- 
ance with the underwriters on freight They 
are not parties or privies to it They have 
paid no premium, and are entitied to no in- 
terest in it It is, as to them, res inter alios' 
acta. Their 'contract with the master is to 
pay him his share of the freight; and wheth- 
er he has been indemnified by others or not. 
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furnisbes no discharge of their obligation. 
Suppose the master had received the whole 
freight, there is no pretence to say, that the 
respondents could recover from him any more 
than their own moiety. 

The other constitutes the main ground of 
defence. And if it te -well founded in law 
and fact, there will be no difficulty in giving 
effect to it in the present suit. A court of 
admiralty is not, like a court of common 
law, bound by technical rules as to .remedies. 
It acts like a court of equity, ex. aequo et 
bono, and will give effect to the rights of 
parties, and recognise them, as they would 
be recognised in a court of equity. If, there- 
fore, the master has made an assignment of 
his moiety of the freight, valid in equity, 
this court will give it entire effect, although 
it may not be such an assignment as would 
have transferred a- remedy at law. See Mor- 
rison v. Parsons, 2 Taunt. 407. I agree also to 
the position, that an abandonment does oper- 
ate as an assignment, valid between the par- 
ties, and sufficient to bind their rights to the 
extent of its purport But the difficulty is of 
another sort It is to establish, that the aban- 
donment did assign the right to this freight 
to the abandonees. The general principle has 
been already stated, viz. that the abandon- 
ment to the underwriters on freight conveys 
no title to the freight subsequently earned. 
As to them, such freight is deemed a total 
loss. Whatever is so earned is deemed to be 
earned by and for the benefit of the new 
ship-owners; and all contracts respecting the 
future progress and consummation of the 
voyage, are at the expense and for the bene- 
fit of the new ship-owners. That was the 
doctrine in Davy v. Hallett, 3 Gaines, 16, and 
it was acted upon to its full extent in Cool- 
idge V. Gloucester Ins. Co., 15 Mass. 341. 
The whole embarrassment in this case arises 
from confounding the American with the Eng- 
lish doctrine on this subject By the latter 
the abandonees of freight, so far as respects 
the original ship-owner, would, in an adjust- 
ment with him, be entitled to an allowance of 
aU the freight earned in the voyage, and re- 
ceived or receivable by him. If the whole 
freight was earned, they would be entitled to 
the whole as against him, though as between 
themselves and the abandonees of the ship, 
they could make no claim to any of the 
freight As has been already stated, the 
American doctrine is otheirwise; and it ought 
to be adhered to on the present occasion. 

The true posture of the present case, with 
reference to the American doctrine, is, that 
there was an entire loss of the original voy- 
age and freight, upon the abandonment In 
respect to the imderwriters on freight and 
the assured, the voyage from Norfolk to 
Surinam, and back to New York, was a new 
voyage, carried on by new parties, under a 
new contract grounded, indeed, by the as- 
sent of these parties, upon the same stipula- 
tions as the original contract, but still sub- 
stantially new. The master, after the aban- 



donment at least, so far as the underwriters 
on freight are concerned, was imder no obli- 
ligation to pursue the voyage. It was, as be- 
tween them and him, entirely at an end. If 
he elected to go, it was for his own benefit, 
and not for theirs. They were not subject to the 
charges of victualling or manning the ship, 
and there would be no equity in giving them 
his earnings. If he was under no obligation 
to go the voyage on their account, or to labor 
further in their service, it is clear that his 
acts ought to be referred to his own rights 
and interests. The short view of the matter, 
however, is, that the imderwriters on freight 
can claim no more than was assigned to them 
by the abandonment, and that was only the 
freight antecedently earned. As, therefore, 
the freight afterwards earned has not been 
assigned by the master to any one, he ia 
entitled to recover his moiety of it from the 
respondents, as an equivalent for his wages. 
Upon these principles I shall refer the < 
to a commissioner to report the sum due 
to the master. The freight for the portion of 
the voyage from New York to Norfolk, pro 
rata itineris, belongs to the underwriters on 
the freight, and the master has no claim 
upon it. As to the residue, he is to bear all 
the expenditures provided for in the original 
agreement with the ship-owners, and with 
these deductions he is to be allowed his 
moiety of the freight subsequently earned. 
Considering the circumstances of this case, it 
appears to me that the expenses ought to be 
equally borne by both parties. Decree ac- 
cordingly. 
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Case No. 6,002. 

HAMMOND V. HAWS. 

[Wall. Sr. 1.] 1 

Circuit Court, D. Pennsylvania. May 11, 
1801. 

Role for Tbial or Nojt Pros.— Contisoakoe— 
Beason for. 

To obtain the further continuance of a cause, 
where a rule has been taken for trial or non 
pros., the plaintiff must show some precise 
legal, or strong equitable ground; and it is not 
sufficient to allege, that the attorney in fact 
or law, from attention to other necessary con- 
cerns, could not be prepared. 

The defendant had obtained a rule in Oc- 
tober term last for a trial at this term or non 
pros.2 E. Tilghman now moved to make the 
rule absolute, the counsel -for the plaintiff 
stating that the cause was not ready to be 
brought on by him at this term. The issue 
was joined in October term, 1795, and accord- 
ing to the practice in Pennsylvania, was 
handed up on the trial list for this term. 

1 [Reported by John B. Wallace, Esq.] 

2 In Pennsylvania, this is the rule in practice, 
and not for a proviso trial; though the latter 
rule may be taken at the option of the de- 
fendant 
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Mr. Eawle, for plaintiff [HammoBd's les- 
see], moved for a continuance, .Cwhicli it 
seems is the mode of taking the opinion of 
the court against the application for a non 
pros.). He said, that the non pros, under the 
rule of last term, and now called for, was 
within the discretion of the court; and if the 
plaintiff could assign either Tegal or equita- 
ble ground against it, a continuance ought to 
be granted. That there existed several very- 
forcible reasons in favour of his motion; 
which he stated as follows: That Wilcocks, 
attorney for plaintiff, had, since the last term, 
from advanced life, and other reasons, de- 
clined the practice of the law: that the lessors 
were in England, and managed their concerns 
by Mv. Morris, of New Jersey, as their attor- 
ney in fact, who, since October last, had been 
so pressed by his private avocations and pro- 
fessional duties in his office of judge of the 
district court of the United States, as to have 
rendered his attention to the preparation of 
the cause impracticable: that Mr. Morris, 
finding he could not conveniently manage the 
business of the lessors, had last fall written 
to England, that he wished them to send over 
powers of attorney to some other person, in 
consequence of which, Mr. Bond had been 
substituted, and received his letters in Feb- 
ruary last:3 that Mr. Wilcocks declining to 
act, as before stated, Mr. Bond applied to him 
(Rawle) the latter end of March; and as the 
title was very complex and voluminous, and 
he himself not having enjoyed good health, 
the fact was, that the plaintiff, from these 
circumstances, was not prepared. He fur- 
ther stated, tjiat the defendant relied on a 
long possession against title; and if a non 
pros, took place, it would add five years more 
to this possession: that no inconvenience re- 
sulted to the defendant from the continuance; 
his costs would be paid, and it would be 
better for him, than to succeed in this motion, 
only to be served with new process. 

B. Tilghman, for defendant, said, that the 
plaintiff had kept the action pending for sis 
years; his client poor and attending every 
term; that worn out with delay, he had taken 
this rule last term to force a trial or be dis- 
missed from the action. He admitted the 
court were to decide questions of this sort up- 
on liberal principles, and ought to be satisfied 
with delay, if the party could assign any 
solid and satisfactory excuse, but that in this 
case, none had been made out. 

Mr. Rawle replied. 

Before TILGHMAN, Chief Judge, and 
GRIFFITH and BASSETT, Circuit Judges. 

GRIFFITH, Circuit Judge.* I have no 
hesitation in this case to say the rule for 

3 This representation he made from a letter 
to him, written by Mr. Bond, from New Bruns- 
wick, who had gone there to consult Mr. Morris. 

* It seems the practice for the youngest judge 
first to deliver his opinion, and the chief judge 
last. 



a non pros, should be made absolute. The- 
plaintiff let the cause sleep from October,. 
1795 to October, 1800. The defendant har- 
assed with attendances, then took the rule- 
for trial or non pros. This was served on. 
Mr. Wilcocks, and was a solemn notice, that 
the defendant would be tried or discharged. 
Since then seven months have elapsed; the 
lessors having a regular agent, and an attor- 
ney for transacting their business. The 
vague allegations that their attorney had 
about that time or since, declined business, 
and their agent, Mr. Morris, been so over- 
burthened with other affairs, that he could 
not attend to this, furnish no grounds, upon 
which a court of justice can act; such repre- 
sentations, if admitted to prevail, may be al- 
ways urged. As to the change of the attor- 
ney in fact, it makes no alteration; one con- 
tinued until the other was appointed. Be- 
sides, Mr. Bond's powers arrived in February; 
so that there has been an agent on the spot 
three months, and nothing done but to put 
some papers into the hands of counsel, and 
that not until April. We cannot be influenced 
by such reasons. The plaintiff ought to pro- 
ceed to trial, unless he can lay before us a 
precise' legal ground for postponement, or 
such circumstances of hardship, not resulting 
from inattention, or the acts of his agent and 
attorney, as would make us feel that it was 
essential to justice to retain the cause. 

BASSETT, Circuit Judge. I am always de- 
sirous to give indulgence where it may ad- 
vance justice, and work no considerable in- 
jury or infringe any established rule of law. 
But one party must not be wronged by the 
extension of accommodations to the otlier. 
The only question is, whether the plaintiff 
has used due diligencQ to bring this cause to 
trial, and has been prevented by obstructions 
which furnish a precise and reasonable 
ground for a continuance. I do not think he 
has. I am therefore against it 

TILGHMAN, Chief Judge. The case made 
by Mr. Rawle for the plaintiff, is insufficient 
to authorize us to continue the cause: no le- 
gal reason is assigned to justify the want of 
preparation for trial. 

Let the rule for a non pros, be made abso- 
lute. 

Case "No. 6,003. 

HAMMOND V. HUNT et al. 

[4 Ban. & A. 111.] i 

Circuit Court, D. Massachusetts. Feb., 1879. 

Patent— rNFRiNGEMENT— License — Delivery op 

— PrACTIOB XTin> PtEAUINO. 

l.,The question of what amounts to a deliv- 
ery of a ueense, considered, 
[Cited in Dietz v. Ham Manuf g Co., 47 Fed. 
321.] 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission,] 
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2. Where an exclusive license has been grant- 
ed, the licensee and the patentee are both nec- 
essary parties to a suit for infringement. 

[Cited in Clement Maniif g Co. v, Upson & 
Hart Co., 40 Fed. 472; Rice v. Boss, 4G 
Fed. 196; Brush Electric Co. v. California 
Electric Light Co., 3 C. C. A. 368, 52 Fed. 

3. As a general rule, a cestui que trust is a 
necessary party to a bill in respect to the trust 
property. 

4. The practice, with reference to a plea in 
bar for want of parties, stated. 

[This was a suit in equity by Andrew H. 
Hammond against Howard B. Hunt and 
others.] 

B. E. Valentine, for complainant. 
F. H. Betts. for defendants. 

LOWELL, Circuit Judge. In the case of 
Hammond v. Slason & Hamlin Organ Co. 
[Case No. 6,004], affirmed 92 U. S. 724, this 
plaintiff sued for an infringement of the 
same patent, and in respect to the same form 
of machinery which is in conti-oversy here. 
Certain agreements between the patentee, 
through whom the plaintiff derives title, and 
the organ company, were pleaded in bar of 
that suit, and the plea was adjudged good; it 
being held that the company were licensees 
under the patent in respect to the particular 
machinery then and now under judgment. 
The defendants here pleaded the same agree- 
ments, and that, by yirtue thereof, the organ 
company were not only licensees, but exclu- 
sive licensees. In this "case issue was taken 
on the plea, to settle the fact whether the 
agreements were ever duly delivered and re- 
corded, and the case has now been argued 
on those points, as well as on the matters 
of law involved in the plea. The substance 
of those contracts is stated in the reports of 
the former case. 

The plea does not allege that the plaintiff 
is not suing for the benefit of the Mason & 
Hamlin Organ Company, the licensees; nor 
that the defendants are acting under the 
license. The questions, therefore, are: 
Whether the agreements were aU fully opera- 
tive by delivery and due record? Whether 
the license is an exclusive one? If it is, 
-whether the plaintiff can maintain his bill 
:at aU? If he can, whether the licensees are 
not necessary parties plaintiff with him? 

The complainant denies that there is suf- 
ficient evidence of the delivery of the Ex- 
hibits B and D (lettered in the former suit 
"C" and "E"), and points out that they were 
recorded— one of them some weeks, and the 
other some months— after the death of the 
patentee, and both of them more than three 
months after they were made. As to the 
amount of evidence; it requires very little 
to prove that a deed duly and carefully 
made and executed, and especially if it is 
but one of several made at the same time, 
some of which are admitted to have gone 
into effect, has been delivered. Delivery is 
not now a deliberate ceremony performed In 



the presence of witnesses, and if it is ques- 
tioned, must often be inferred from conduct 
or other circumstances. In the present case 
there is ample evidence of that character. 
All that could possibly be inferred from the 
evidence, looked at in the most favorable 
way for the complainant, is, that Louis, the 
patentee, left these papers with Crosby & 
Gould, his solicitors, to be recorded to case 
the new patent, then applied for, should not 
be issued. That patent was not issued, and 
the papers were recorded. The argument 
thereupon is that the power to record was 
revoked by Louis' death. This is a mis- 
apprehension of the law. If a deed is left 
with a stranger to be delivered to the gran- 
tee on the happening of a contingency, the 
first delivery is complete, and irrevocable by 
death or otherwise. And by a stranger is 
meant one who is not a party to the deed. 
The fact that the pei-sons with whom the deed 
was left had been acting for Louis in the 
matrter is immaterial. Their possession 
would not be his possession in such a case. 
Or, to put it another way, if a grantor puts 
into his own solicitor's hands a deed, as his 
deed, to be delivered thereafter, the tech- 
nical delivery is ah-eady made. As to this, 
and the evidence necessary to prove delivery 
under various circumstances, see Com. Dig. 
Fait, A 3; Shelton's Case, Cro. Eliz. 7; 
Bushell V. Pasmore, 6 Mod. 217; Wheel- 
wright V. Wheelwright, 2 Mass. 447; Souver- 
bye V. Ai-den, 1 Johns. Ch. 240; Jaques v. 
Trustees of Methodist Episcopal Church, 17 
Johns. 548, 577; Hedge v. Drew, 12 Pick. 
141; Doe v. Knight, 5 Barn. & C. 671. I do 
not mean to say that the evidence is as 
favorable to the complainant as I have above 
supposed. If these agreements are such as 
require to be recorded, they were recorded 
in due time so far as the complainant is con- 
cerned, because his title was acquired long 
after that time. Curtis, Pat. § 182. 

Are the organ company exclusive licensees, 
or merely licensees? In the former case, Mr. 
Justice Miller says: "Without elaborating 
this matter, we concur in the opinion of the 
circuit court that Louis, having sold this in- 
vention, and doubt existing whether the pur- 
chasers would obtain a patent for it, intend- 
ed by this contract and by Exhibit D to 
secure to them the exclusive use of that in- 
vention in connection with the first mechan- 
ism, so long as the latter was protected by 
any patent founded on his right as inventor," 
92 U. S, 727. It is argued that this state- 
ment of the use being exclusive was not 
necessary to the decision, and that Judge 
Shepley had intimated that perhaps the use 
would not be exclusive after the patent had 
been extended. Both statements are true; 
but the opinion in the circuit court was 
much less decidedly expressed than that in 
the supreme court, and the reason given for 
the latter opinion appears to be conclusive 
of the point. The sale of the invention car- 
ried with it the exclusive right to all present 
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■or future patents by the same inventor for 
the particular invention sold, whicli is ad- 
mitted to be the one in question here. 

Can an exclusive licensee maintain a bill 
in equity for infringement without joining 
the patentee? And can the patentee main- 
tain one without joining the licensee? I an- 
swer both of these questions In the negative. 
By an exclusive license I mean one which 
•does not amount to an assignment, by reason 
•of something reserved to the patentee, as in 
Gayler v. Wilder, 10 How. [51 U. SJ 477, 
where the patentee excepted out of his grant 
-the right to malie the machines within a cer- 
tain part of the territory granted; or in 
.several cases lilie this at the bar, in which 
tlie patent has been divided by subjects, and 
the grant is to make certain articles exclu- 
sively. 

It is familiar learning that the patent act 
•of 1836, which was in force when these con- 
tracts were made, expressly recognized the 
.assignment of the" whole or of any imdi- 
-vided part of a patent, and an assignment of 
the entire right for any specified part of 
the United States, and provided that an' ac- 
iion for damages against an infringer might 
"be brought by any patentee, assignee or 
^•antee of the exclusive right St 1836, §§ 
11, 14; 5 Stat 121, 123. It has been.uni- 
lornily held that when the interest does not 
•come within this description, but is a license, 
^n action at law must be in the name of 
the patentee. The leading case Is Gayler v. 
Wilder, 10 How* [51 U. S.] 477. Judge Shep- 
ley has held that the same rule holds good 
In equity (Hill v. Whitcomb [Case No. 0,502]); 
•or rather that the licensee himself could not 
maintain the suit alone. He said that the 
■contract was valid, and could probably be 
enforced in equity against the grantor and 
persons trespassing with notice of the con- 
tract, but not as a patent suit, and he dis- 
missed the bill, because the jurisdiction of 
the ch'cuit court In that case depended on 
Ihe suit being maintained under the patent 
law. 

This last point has since been ruled other- 
wise by the supreme court and by Mr. Jus- 
lice Clifeord in this court. Two bills in equity 
have been sustained as patent suits between 
•citizens of the same state, by an exclusive 
licensee himself, against the patentee and 
'Others jointly trespassing with him, know- 
ing of the license. LIttlefield v. Perry, 21 
Wall. 188 U. S.] 205; Star Salt Caster Co. v. 
Crossman [Case No. 13,321]. In both these 
•cases the owner of the patent was a defend- 
jint, and of course could not sue himself, 
"Therefore, the question whether a third per- 
son could be thus sued, was not touched. I 
must adhere to Judge Shepley's decision on 
that point It is to my mind much more 



clear that the licensee should be made a 
party plaintiff, because the profits and dam- 
,ages ax*e his. 

It may be stated broadly that the cestui 
que trust is a necessary party to a bill in re- 
spect to the trust property. This general rule 
may, undoubtedly, be relaxed when the deed 
or will under which the trustee holds, gives 
him not only the legal title, but invests him 
with the, whole duty of receiving and distrib- 
uting the fund, such, for instance, as an as- 
signment to the assignee in bankruptcy. But 
I have never seen a case in which a mere 
nominal trustee, not having any lawful power 
in the premises, has been held a sufficient 
sole plaintiff in equity. ' The chief reason 
for making him a plaintiff at all is to pre- 
vent a future' vexatious action at law by him 
against the defendant, which would be at 
once enjoined by the court of equity,' but 
would need new pleadings and evidence. In 
all such cases the beneficial owner must be 
joined. 

This plea is framed in bar, and the com- 
plainant objects that it cannot be sustained 
in that form as a plea for want of parties. 
It is true that the comrt would not dispose 
of the case on such a ground without giving 
the complainant an opportunity to add the 
necessary parties, if he is able to procvure 
their consent, which I suppose, in this case, 
is unlikely. Here the plaintiff cannot make 
them defendants because he then would 
have no equity left In his biU. There is 
some evidence that he bought the patent 
without actual notice of the agreements. 
But that he is bound by them as against the 
organ company, is conclusively decided by 
the former case; and, therefore, he cannot 
now say that they should be brought in as 
defendants to try that title. Although the 
effect of this plea will not be a peremptory 
dismissal of the bill, it is usual to frame It 
as a plea In bar, and the plea in this case 
contains the requisites of such a plea, the 
principal of which is that it should describe 
the persons whose absence is objected to. 
In this respect it resembles a plea in abate- 
ment, at law. In equity, the objection may 
be taken by demurrer, if the want of parties 
appears on the face of the biU, or by plea, 
or answer, or orally at the hearing. Rule 
53, in equity, limits the right to this extent 
that if the objection is taken for the first 
time at the hearing, the coxni: shall be at 
liberty, if it think fit, to make a decree, sav- 
ing the rights of the absent parties. 

Plea sustained for want of parties; com- 
plainant has leave to amend on or before 
Mai'ch rules. 
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Case No. 6,004. t 

HAMMOND et al. v. MASON & HAMLIN 
ORGAN CO. 

[6 Fish. Pat. Cas. 599; Holmes, 29tj; 5 O. 
G. 31.] 1 

Circuit Court, D. Massachusetts. Dec. 2, 1S73.2 

Patents— Sale op Invbutios sot Patekted— 

Effect of. 
Where a patentee applied for a patent on a 
new combination of parts, which parts had be- 
fore been patented by him, and, at the time of 
such application, granted the defendants the ex- 
clusive right to make, use, and vend under the 
patent for the parts as such; also, by another 
contract, the right to make, use, and sell the 
parts in the particular combination described 
in said application, without limitation of time; 
and a patent for the combination not having 
been granted, the assignees of the extended term 
of the patent for the parts bring suit against 
defendants for the use of these parts in said 
combination: Edd, that defendants' contract 
with the inventor at the time of his application, 
for a patent on the combination, secured them 
the right to make, use, and sell this specific 
combination, without reference to their license 
under the patent for the parts; that as they 
use only this specific combination, they are not 
liable to complainants, and it is unnecessary for 
the court to discuss the effect of the licenses 
under the original term upon the extended term. 
Defendants' right under the contract was in- 
dependent of the existence or duration of their 
licenses. 
[See note at end of case.] 

[Bill in equity for an injunction to restrain 
alleged infringement of reissued letters pat- 
ent [No. 4,486], for an improvement in me- 
lodeons or reed instruments, granted M Dora 
Louis, as administratrix of La Fayette Louis, 
July 25, 1871; and for an account The orig- 
inal patent was granted to Louis Nov. 18, 
1S56 [No. 16,094], and extended for an addi- 
tional term of seven years. The defendant 
pleaded in bar a license from Louis, tlie pat- 
entee, by virtue of certain agreements be- 
tween it and Louis, the material parts of 
which are stated in the opinion.] i 

[This suit was by Andrew H, Hammond 
and others against the Mason & Hamlin Or- 
gan Company.] 

B. E. Valentine, for complainants. 

Frederic H. Betts, for defendant. 

SHEPLEY, Circuit Judge. This i& a bill 
in equity by the complainants, as assignees 
and owners of the letters patent reissued to 
El Dora Louis, "as administratrix of Lafayette 
Louis, on July 25, 1871, for an improvement 
in melodeons or reed instruments, consisting 
of the application of mechanism to produce 
a "tremolo" in the musical note on said in- 
struments. The original patent to Lafa- 
yette Louis was issued November 18, 1856. 

Defendants, by their plea, admit that they 
manufacture and " sell, in connection with 
their own organs, tremolo attachments, made 



> [Reported by Samuel S. Fisher, Esq., and by 
-Tibpz S. Holmes, Esq., and here compiled and 
roprinted bv permission. The statement is from 
Iloimes, 290, and the syllabus and opinion are 
fi-om G Fish. Pat. Cas. 590.] 

2 [Affirmed in 92 U. S. 724.] 
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precisely in accordance with the specifica- 
tion, drawing, and model of an application 
for letters patent, dated September 25, 1868, 
made by Lafayette Louis, the assignor of the 
complainants. The plea admits, for the pur- 
poses of this hearing, that this mechanism 
embodies the invention described in the pat- 
ent of said Louis, on which this bill in equity- 
is brought. The plea sets up a justification 
in using these' mechanisms under a license 
under the original patent granted by Louis to 
Mason & Hamlin, the assignors of these de- 
fendants, and also under a series of contracts- 
between Louis and the defendants them- 
selves, relating to the specific device used by 
them. 

It is not necessary to consider the ques- 
tions discussed at the bar in relation to the- 
license set up in the plea under the original 
patent, as we are satisfied that the defend- 
ants are protected under their agreements- 
with Louis, dated September 25, 1868. 

It appears that Louis, prior to September 
25, 18GS, made an invention of a combination 
of the fan-tremolo with a rotary wind-wheel,, 
and applied for a patent for this combina- 
tion. On the same day he entered into three- 
contracts with these defendants. The first 
was an absolute conveyance to the defend- 
ants of all his "right, title, and interest in, 
and to said invention and letters patent- 
which may issue therefor," and authorized. 
the commissioner of patents to issue said pat- 
ent to the Mason & Hamlin Organ Company, 
as the assignees of aU his rig^t, title, and in- 
terest in and to said invention and letters 
patent The second agreement grants to the- 
defendants the right to make, use, and sell 
the invention above named, and assigned to- 
them, as above stated, in connection with so- 
much of the inventions secured by the let- 
ters patent of November 16, 1856 (on which, 
this suit is brought), and by a patent of June 
10, 1862, "as is contained in the said mechan- 
ism," The defendants agree to pay a royal- 
ty for each and every tremolo mechanism, 
substantially the same as that described and^ 
shown in the said application and accompa- 
nying specifications, drawing, and model, un- 
til the expiration of the term for which the 
said letters patent shall be granted, referring- 
to the letters patent for which application 
was on that day made. This contract ])ro- 
vided for one contingency— that was the- 
granting of letters patent on the application 
then made. The invention and the right to- 
use the specific mechanism had been con- 
veyed to the defendants. If, by the granting 
of letters patent to them, as assignees of" 
Louis, they should obtain the exclusive right 
to use the invention, then, in such case, they 
were to pay Louis a royalty of one dollar for- 
each tremolo manufactured by them during 
the term of the patent The contingency 
contemplated did not happen. Letters patent', 
were not granted for the combination applied 
for. The third agreement provided for an- 
other contingency, namely, the failure of the- 
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defendants to obtain a patent for the inven- 
tion of ISGS.wliich is the case as it now exists. 
This agreement provided "that, whereas, the 
said Louis has invented an improvement in 
keyed reed musical instruments, and has this 
day executed his application for the grant of 
letters patent of the United States to secure 
the same, and has also made and executed an 
assignment thereof to the said Mason & Ham- 
ILa Organ Company, and a license to make, 
use, and sell the mechanism, described in the 
specifications, drawings, and model accompa- 
nying the said application, under letters pat- 
ent originally issued as No. 16,094, and dated 
November 18, 1856, and subsequently reis- 
sued as No. 2,498, dated February 26, 1867, 
and again reissued as No. 2,944, dated May 
26, 1868, and also under letters patent num- 
bered 35,528, and dated June 10, 1862; now, 
therefore, in consideration of one dollar to 
him paid, and for other good and valuable 
consideration, the said Louis hereby cove- 
nants and agrees with the said company 
that, if the said company fail to procure said 
letters patent, for which application has been 
executed as aforesaid, then he,, the said 
Louis, will, and does hereby grant unto the 
said Mason & Hamlin Organ Company tbe 
exclusive right, under the said letters patent, 
already granted, and under any and all reis- 
sues thereof, to malce,use, and sell the specific 
mechanism described and set forth in the 
said executed application, and the specifica- 
tion, drawings, and model accompanying tlie 
same." 

Taking into consideration the three con- 
tracts, it is plain that Louis had invented a 
new combination of the old parts patented 
by him. He applied for letters patent for 
this new combination. He conveyed to de- 
fendants for a valuable consideration, and 
unconditionally, the invention, and the right 
to make, use, and sell the specific mechanism 
described in the application, including the 
old parts, as well as the new combination. 
If the defendants succeeded in obtaining a 
patent for the new combination, they were to 
pay a royalty in addition to the consideration 
they had already paid for the invention. But 
if no letters patent could be obtained, the de- 
fendants were none the less the owners of 
the right to make, use, and sell the "hiven- 
tion," and "the mechanism it contains," and 
"the specific mechanism" described in the ap- 
plication. Independent of the granting, reis- 
suing, or extension of any letters patent, 
without limitation of time, they had pur- 
chased and taken a conveyance of the right 
to make, use, and sell those specific devices, 
in that specific combination. This is what 
tUey do use, and this only, and this they have 
a right to use. Their right is not limited to 
the term of the original patents, embracing 
the parts of the combination. It is true that 
the third contract^ in case of failure to obtain 
a patent for the new combination, grants to 
the defendants the exclusive right, under the 
patents already gi^anted for the parts, to 



(Case No. 6,00^) HAMMOXIA 

make, use, and sell the specific mechanism 
described in the application for letters patent 
for the new combination. But they had the 
right to use this specific mechanism. The 
license under the, old patents was only in- 
tended to make this right exclusive. Their 
exclusive right under them might end with 
the expiration of the term of the old patents, 
but their right was independent of their ex- 
istence, or duration. 
Bill dismissed. 

[NOTE. Upon appeal to the supreme court 
by the complainants the decree of the circuit 
court was aftirmed in an opinion by Mr. Jus- 
tice Miller (92 U. S. 724) in which it was held 
that it was not necessary to decide whether in 
any case a sale of an invention which is never 
patented carries with it anything of value, it 
being evident that the rights growing out of an 
invention may be sold; and, further, that this 
sale, with the right to use it in connection with 
the existing patent and its reissues or renewals, 
protected defendants from liability as in- 
fringers. 

[For another case involving this patent, see 
Hammond v. Hunt, Case No. 6,003.] 
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Case No. 6,005. 

The .ECAMMONIA. 

[4 Ben. 515.] i 

District Court, S. D. New York. Feb., 1871.2 

Collision Off Nantucket — Steamer and Bare 

— Fog— Ignokantlt Changing Course 

— EvmENCE. 

1. A steamer and a bark came in collision 
off Nantucket Shoals in the day time, in a fog. 
There was a dispute as to the wind, the steamer 
claiming that it was south southwest, and free 
for the bark, which was sailing east half north, 
while the bark claimed that it was soulix south- 
east, and that she was close-hauled. The steam- 
er's whistle was heard on the bark, off her' 
weather bow, and, at the second whistle, the 
course of the bark was changed to port about 
half a point, to give her a good full. The fog- 
horn of the bark, which was properly blown, 
was heard ahead of the steamer, which was 
heading west half south. The steamer ported 
her helm, so that, at the collision, she was head- 
ing north northwest, and she struck the bark 
on the starboard side, stem on, at nearly right 
angles: Hdd, that the bark was not in fault. 

2. The steamer was in fault in porting, in ig' 
norance of the bark's position and course, 
which, though parallel, was not end on to her 
own. She should have stopped and reversed, 
without changing her helm. She could only 
infer, from hearing the fog-horn, that it came 
from a sailing vessel under way, and she was, 
therefore, chargeable with knowledge that, if 
there was any risk of collision, it was her duty 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 6,007.] . 
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to keep out of the way, and also her duty to 
slacken her speed, and, if necessary, to stop 
and reverse, and the duty of the sailing vessel 
to keep her course. 

[Cited in The City of New York, 35 Fed. 609.] 

(See The Aleppo, Case No. 157.] 

3. The testimony of the witnesses from the 
bark, as to the wind, was more reliable than 
that of the witnesses from the steamer. 

In admiralty. 

Vose & McDaniel and Everett P. Wheeler, 
for libellants. 
William C. Barrett and Charles Donohue, 

for claimants. 

BLATCHFORD, District Judge. On the 
afternoon of the 28tli of June, 18G9, about 
three o'clock, in a dense fog, off Nantucket 
Shoals, the bark Harriet Lievesley, a vessel 
of 365 tons burthen, owned by the libellants, 
and on a voyage from New Tork to Pictou, 
Nova Scotia, was run into by the iron screw 
steamer Hammonia, a vessel of 3,000 tons 
burthen, bound from Havre to New York. 
The stem of the steamer struck the star- 
board side of the bark about amidships, and 
penetrated Into the bark several feet, crush- 
ing in her starboard side and throwing her 
on her beam ends on her port side, with her 
sails and masts lying flat on the water. She 
was abandoned, her crew, with the excep- 
tion of one man, who was drowned, having 
been taken off by the Hammonia, and car- 
ried to New York. She was subsequently 
raised by wreckers. 

The libel alleges, that the bark had her 
fog-horn constantly blowing; that, about ten 
minutes past three o'clock, p. m., she was 
steering east half north, the wind being 
south southeast, the fog very dense and tbe 
fog-horn blowing, when the whistle of a 
steamer was heard about two or three 
points on the weather bow, which after- 
wards proved to be from the BCammonia; 
that the fog-horn was kept constantly blow- 
ing on board of the bark, and was plainly 
heard by those in charge of the steamer; 
that, in one or two minutes after hearing the 
first wbistle, a second whistle was heard, 
then about four points on the weather bow; 
that, almost immediately afterwards, the 
steamer was close upon the bark, proceed- 
ing almost directly across the track of the 
bark; that the collision then ensued; that 
the bark had a competent lookout, -who was 
on his post and attending to his duties; that 
the steamer, at the time the fog-horn of the 
bark was first heard by those in charge of 
the steamer, was proceeding at a high rate 
of speed, much faster than was safe or pru- 
dent during so dense a fog; that, notwith- 
standing the fog, if the steamer had kept the 
course upon which she was at the Hme, she 
might have avoided the collision; that, even 
in the fog, the collision would not have oc- 
curred if the steamer had been going at a 
reasonable rate; and that the collision 
would not have occurred if the steamer had 
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done anything to avoid it, or anything ex- 
cept what she did do. The libellants claim 
to recover against the steamer the damages 
sustained by them by the collision. 

The answer avers, that, about noon on the 
day of the collision, a dense fog set in; that 
the speed of the steamer was then slackened, 
and six men were put on the watch and look- 
out, and the master, the second officer, and 
a New York pilot, who had been taken on 
board that day, took positions on the bridge, 
and another officer was placed on the quartet 
deck, and four men were kept at the wheel; 
that, owing to the fog, every possible pre- 
caution was adopted and used which long 
nautical experience could suggest; that, at 
three o'clock, p. m., the sound of a fog-horn 
was heard directly ahead of the steamer; 
that, immediately on hearing the fog-horn, 
the helm of the steamer was put hard-a-port, 
and her engines were stopped and then re- 
versed at full speed; that, notwithstanding 
such precaution, the stem of the steamer 
struck in the middle of the starboard side of 
the bark; that, prior to and at the time of 
the collision, the wind was from south to 
south southwest, and free for the bark, and 
the bark starboarded her helm; that, during 
the continuance of the fog, and long prior to, 
and up to the moment of, the collision, the 
whistle of the steamer was blown evdry 
thirty seconds, and those in charge of her 
used the greatest care and skill in managing 
her, and took every possible precaution to 
prevent the occurrence of any accident; and 
that the collision was occasioned by the gross 
negligence and want of care and skill of 
those on board of the bark, in not keeping a 
good lookout, in not blowing the horn and 
in starboarding her helm. 

The theory of the claimants as to how the 
collision occurred is, that the vessels were 
meeting directly end on, that the steamer 
ported and the bark starboarded, and that 
thus they came in contact It is shown, 
that, before the steamer heard the bark's fog- 
horn, the course of the steamer was west 
half south, and that, before the bark heard 
the steamer's whistle, the course of the bark 
was east half north. These courses, though 
in direct antagonism to each other, do not 
necessarily indicate a meeting end on. They 
may as well indicate parallelism of courses. 
It is admitted by the steamer, that she 
changed her course hy porting before she 
struck the bark, to such an extent, that, 
when she struck the bark, she was heading 
north northwest— a change of six points and 
a half. The pilot makes it this, though oth- 
er testimony is to a change of only six 
points. I am entirely satisfied, from the 
evidence, that the blow was given as the 
steamer headed nearly at right angles to the 
course of the bark. An east northeast 
course is a course at right angles to a north 
northwest course. If the bark was heading 
east northeast when struck, she was only a 
point and a half off from her east half north 
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course. The testimony on the part of the 
bark is, that the wind was from south by 
east to south southeast, or, ^ the man at 
her wheel says, south by east half east If 
so, and her course was east half north, she 
was sailing within seven points of the wind 
and was close-hauled on her starboard tack. 
Xicholson, the man at her wheel, says he was 
steering full and by all the time. The testi- 
mony of the witnesses on the bark, which 
was using her sails, and going three or four 
knots an hour, is more reliable as to the di- 
rection of the wind, than that of the wit- 
nesses on the steamer, which was not using 
any sails, and was going from eight to nine 
knots an hour. The testimony on the part 
of the steamer makes the wind south south- 
west, or three points and a half more free 
for the bark. The testimony on the part of 
the bark is, that the first whistle from the 
steamer was heard on the bark by Nichol- 
son, and by the master, and by the cook, 
from three to three and a half points on the 
starboard or weather bow of the bark; that 
the master immediately said that there was 
the whistle of a steamer; that, almost at the 
same time, a report came from the lookout 
on the bow, a Norwegian, that there was a 
whistle on the weather bow; that the fog- 
horn had been, up to that time, being con- 
stantly blown by such lookout; that the mas« 
ter, on hearing the whistle, told the lookout 
to blow the horn freely, which was done all 
the time; that then a second whistle was 
heard further on the starboard bow, and 
from five and a half or six points on that 
bow; that, when the second whistle was 
heavd, the master said to Nicholson that it 
was from a steamer going to the westward, 
and that they were clear of her, and asked 
Nicholson how the bark was heading, and 
Nicholson replied, east half north, and the 
master told Nicholson to keep the bark a 
good full, and Nicholson kept her oK half a 
point; that then a third whistle was heard 
from the steamer, about abeam of the bark, 
and the master said that the steamer had 
ported her helm and was comhig right down 
on the bark; and tliat then, almost immedi- 
ately, the .steamer came in sight, heading 
directly for the starboard side of the bark. 
The man on tlie lookout at the bow of tlie 
bark, and who was the man who was blow- 
ing the horn, was drowned in the confusion 
which ensued upon the collision. 

The theory of the claimants, in order to be 
maintainable, requires not only that the bai-k 
and the steamer should have been approach- 
ing each other about end on, but that the 
bark should have starboarded to an extent 
sufficient to have carried her to the same 
place to which the steamer was carried by 
her porting of six points or six points and a 
half, so as to be there struck at right angles, 
about amidships, on her starboard side, by the 
stem of the steamer. The whistle of the 
steamer was undoubtedly heard by the bark 
before the fog-horn of the bark was heard 



by the steamer. The bark did not starboard 
at all until after the second whistle of the 
steamer was heard, and then she starboard- 
ed, at the utmost, not over a point and a 
half, if as much. The steamer, the moment 
she heard the fog-horn of the bark, put her 
helm hard-a-port and stopped and reversed^ 
If the vessels had been "meeting end on, the 
greater speed of the steamer, when she so 
ported, would unquestionably have carried 
her safely across the bows of the bark, even 
with the starboarding of the bark to the ex- 
tent she did starboard. The claim on the 
' part of the steamer, that the bark was head-' 
ing north northeast at the time of the colli- 
sion, and that, therefore, as the steamer 
headed north northwest at that time, the barb 
was struck at an angle of forty-five degrees, 
angling towards her bow, requires that the 
bark should have starboarded five points and 
a half, and traversed, between the time the 
second whistle from the steamer was heard 
and the actual collision, the distance from 
the line of the course of the steamer to the 
point of collision. The evidence shows that 
this was not the case. The fact is, that the 
bark was well off the starboard hand of the 
steamer, and that the steamer was grossly in 
fault in porting in ignorance of the true posi- 
tion of the vessel whose fog-horn she heard^ 
In face of the actual porting by the steamer,- 
the only defence that could be suggested for' 
her was, that the bark was directly ahead 
of her, and in the line of her course, and 
starboarded. The libel was filed on the 17th 
of September, 1869. The master and wheels- 
man of the bark was examined by deposi- 
tion, September 30th, 1869. By the libel, it 
appeared that the bark's course was east half' 
north, and that the steamer's whistle was- 
heard well ofiE to the starboard of the bark. 
But it did not appear by the libel that the 
bark had starboarded at all. That did ap- 
pear by the depositions of the master and the 
wheelsman of the bark. With this informa- 
tion, the answer of the steamer was put in, on 
the 19th of October, 1SG9. It avers, that the 
wind was south to south southwest, and free 
for the bark, and that the bark starboarded 
her helm, and that the collision was occasioned 
by the negligence and want of care and skill 
of those on board of the bark in, among: 
other things, starboarding her helm. It does- 
not aver that the vessels were meeting end 
on or nearly end on, nor does it aver what 
was the course either of the steamer or of 
the bark, although it avers that the sound of 
the fog-horn was heard directly ahead of the 
steamer. Nor does it aver that the bark, by 
starboarding, changed her course. The the- 
ory of the answer manifestly is, that the 
bark ought to have ported her helm, and was 
in fault in not porting, and in starboarding 
instead of porting, . and that the steamer 
made a jproper manoeuvre in porting when 
she heard a fog-horn directly ahead of her,- 
and was, therefore, without fault Hence,- 
the allegation in the answer, and such tes^ 
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timony In regard to the wind, as there is on 
the part of the steamer, that the wind was 
free for the bark and that she starboarded. 
This means that the wind was free for her, 
so that she could have ported and yet not 
have come into the wind, and that, if she 
had ported, meeting the steamer end on, 
there would have been no collision, as the 
steamer also ported. From the fact that the 
steamer ported to the extent of six points or 
more from a course west half south, and that 
the witnesses for the bark had testified to 
.the starboarding of the bark half a point . 
from a course east half north, the conclusion 
was jumped at by the only witness for the 
steamer, Fokkes, her second officer, who tes- 
tifies on the subject, that the vessels were 
meeting end on, and that the bark caused 
the collision by starboarding and not port- 
ing. This is shown by his testimony. He 
was asked: "You have stated that your 
steamer was steering west half south at 
the time you heard the fog-horn, and when 
the order was given to port. Suppose the 
bark was steering east half north, in what 
relative position would that bring or plaxie 
the steamer and the bark at that time?" 
He answered: "Stem to stem." He was 
.also asked: "You have stated, in your direct 
testimony, that, for some time prior to, and 
iit the time of, the collision, the wind was 
south southwest How was that wind for 
the bark, on the course she was going before 
the collision?" He answered: "She had a 
free wind, and could easily put her helm 
a-port without having her sails aback." 

Independently of the question as to wheth- 
er the rate of speed of the steamer was at 
jail justifiable, there was gross incompetency 
in her management. She ported in entire 
ignorance of the course or position of the 
vessel whose fog-horn she heard. She should 
have stopped and reversed, without changing 
her helm. She could only infer, from hear- 
ing the fog-horn, that it came from a sailing 
vessel under way. She is, therefore, charge- 
able with the knowledge, that, if there was 
any risk of collision, it was her duty to keep 
out of the way of the sailing vessel, and also 
her duty to slacken her speed; and, if neces- 
sary, to stop and reverse, and the duty of 
the sailing vessel to keep her course. Yet 
Fokkes shows his entire ignorance of the rule 
x>f the road, and the same ignorance must 
have existed on the part of his superior offi- 
cers, judging by the course they pursued. 
Thus, Fokkes was asked: "Why was the 
steamer's helm ported?" He answered: "Be- 
cause, it is the law for two vessels meeting 
at sea end on, both to put their helms a-port, 
to go clear of each other." 

The attempt to show that the helm of the 
bark was put hard-a-starboard. by the testi- 
piony of those who saw its position in the 
water after the bark had been capsized, and 
while a boat from the steamer was engaged 
in saving her crew, cannot outweigh the di- 
rect testimony of those on the- bark. Cap- 



sized as the bark was, and lying on her port 
side, her rudder may very well have hung 
over to port, without her helm having b'eea 
starboarded to any gi-eater extent than is 
testified to by Nicholson. 

In any view I can take of the evidence in 
this case, I must regard the steamer as whol- 
ly in fault, and the bark as entirely free from 
fault. There must, therefore, be a decree 
for the libellants, with costs, with a refer- 
ence to a commissioner to ascertain the dam- 
ages sustained by the libellants. 

[This decision was affirmed in the circuit court 
in an opinion by Woodruff, Circuit Judge. Case 
No. 6,007.] 



Case No. 6,006. 

The HAMMONIA. 

[10 Ben. 512.31 

District Court, S. D. New York. July, 1879. 

Passenger's Contract— Contagious Disease— 
Ddtt of Master — Jurisdiction. 

1. F. filed a libel against a steamship, alleg- 
ing that he took passage on her for Hamburg, 
with his wife and son, and that when two days 
out from New York, the master compelled them 
to leave the stateroom in the first cabin and 
confined them during the voyage, in another 
room which was unfit for them. It appeared 
that the child was taken with an attack of 
small-pox or varioloid, and that the master of 
the ship directed the child to be removed to the 
steward's room, telling the father and mother 
that, if they went with it they must stay and 
would not be allowed to come into the first 
cabin again, and accordingly they were all re- 
moved and were not allowed thereafter to come 
to the first cabin: Held, that the court had ju- 
risdiction of the cause of action. 

2. The act of the master was but the per- 
formance of his duty towards the other pas- 
sengers. 

3. The accommodations provided were reason- 
able, and there was no unreasonable confine- 
ment, and the libellant had no cause of action. 

In admiralty. 

Chas. E. Soule and Geo. F. Betts, for libel- 
lant 
Redfield & Hill, for claimants, 

CHOATE, District Judge. The libellant in 
this suit Henry A. Fleischmann, took a first- 
class passage for himself, his wife and son, 
a boy of three and a half years old, on board 
the steamship Hammonia, in April, 1873, for 
Hamburg. He complains in his libel that 
when two days out from New York, the mas- 
ter compelled them to leave the state-room 
in the first cabin upper saloon, and confined 
them without cause in another room oppo- 
site the kitchen and known as the steward's 
room; that from the 5th to the 14th of April 
they were all confined in this room and not 
allowed to leave it "for air, or exercise, or to 
fulfil the calls of nature;" that this room 
"was filled with bad odor, was filthy, overmn 



J [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.1 
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with rats, cockroaches and other vermin, and 
■was not suitable for nor fitted or intended for 
the accommodation of three persons;" that 
the libellant and his son were obliged to 
"sleep in and occupy the same berth," and 
that he was often "bitten by rats which in- 
fested said room," and that "when he expos- 
tulated and demanded that he should have 
the stateroom which he had engaged," the 
master, "insolently refused." And he claims 
damages in the sum of ?10,00O, alleging not 
only the loss and deprivation of the comforts 
and accommodations engaged and agreed to 
be furnished to him and his family, but great 
bodily and mental "distress and agony," and 
injury to health durmg the voyage and for a 
long time afterwards, resulting from the, con- 
finement in said room. Upon the trial the li- 
bellant was allowed to amend his libel, alleg- 
ing injuries to his baggage from the gnaw- 
ing of his trunks by rats. The defence is 
that the child had the small-pos, and that it 
became necessary to isolate him from the 
other passengers, and that-the libellant and 
his wife voluntarily accompanied him when 
the master caused him to be removed to the 
chief steward's room; that they were in- 
formed that if they remained with, the child 
they could not be allowed to go into the first 
cabin or mingle with the other passengers; 
that these precautions were necessary to pre- 
vent the disease from spreading among the 
passengers and crew. And the claimants de- 
ny In all other respects the averments of the 
libel as to the alleg'ed discomforts and in- 
juries suffered by the libellant and his wife 
and son, and also all the averments as to the 
filthy and improper condition of the room to 
which they were removed. There is no doubt 
that this court has jurisdiction of the cause. 
The Moses Taylor, 4 Wall. [71 U. S.] 411; 
The New World, 16 How. [57 U. S.] 469. 

There can be no doubt, also, that the mas- 
ter of a ship has authority, and that it is his 
duty, in case of the appearance of a danger- 
ous and infectious disease, to isolate the sick 
person from all others on board, so far as it 
can be done with a reasonable regard to his 
comfort and welfare, so as to protect from in- 
fection as far as possible the other passen- 
gers and the crew. And in this case, upon the 
master's receiving information from the phy- 
sician that the disease was small-pox, he did 
no more than his duly in removing the child 
from the first cabin; and the restraint put 
upon the parents who went with him to an- 
other part of the ship, in preventing them, 
while living hi the room with, the child, from 
going into the first cabui again, was reason- 
able and proper. The fact that the claimants 
had sold the libellant first-class tickets and 
assigned to him' a room in the first cabin, 
with the comforts and accommodations ap- 
pertaining thereto, did not and could not 
abridge the master's authority in this re- 
spect The safety of the ship and the pas- 
sengers and the ship's company is the first 
consideration with the master, and overrides 



any special assignment to a passenger of par- 
ticular accommodations, where the continu- 
ance of the enjoyment by him of such special 
accommodations will during the voyage seri- 
ously endanger the lives or the health of all 
on board. I think the testimony shows that 
in this case the child had a very light case of 
small-pox or varioloid, and that his removal 
from' the state-room in the first cabin was 
necessary and proper., . 

The libellant has testified to nearly all tlie 
discomforts, inconveniences and injuries set 
forth in the libel and some others as serious, 
except that there is no evidence offered of 
any ill health resulting from the alleged con- 
finement; but on all the material points in re- 
spect to the manner in which the change of 
rooms was effected and the hardships and 
discomforts attending and following it, the li- 
bellant is contradicted and his Statements 
shown not to be founded in fact The proof 
is that the chief steward's room was fitted 
with two berths and a sofa; that it was a 
suitable room for three persons; that the li- 
bellant "was not obliged to sleep in the same 
berth with his son; that the room was well 
ventilated- and comfoi-table; that it was not 
filled with bad odors from the kitchen; that 
the libellant and his wife were not confined 
in the room; that he waS not restrained in 
any way from going, to other parts of the 
ship except the first cabin; that he went 
when hepleased on deck; that he went into the 
smoking room and elsewhere; that his wife 
was not prevented from leaving the room; 
that she occasionally went on' deck; that one 
servant was specially detailed to wait on 
them and that they had as much comfort and 
as good accommodations as their exclusion 
from the first cabin rendered possible; that 
the steward's room itself was substantially 
fitted up as well as the staterooms, and when 
the ship was full it was occupied by first cab- 
in passengers. The libellant testifies that it 
was infested by rats and cockroaches, and 
that he complained. of the rats to the captain ' 
and that the captain passed the matter off as 
a joke. I am satisfied from the testimony 
of the captaua, and the seamen who served 
the libellant's family, and the doctor, that 
this story about the rats and cockroaches is 
greatly exaggerated or wholly unfounded. 
It is certainly proved that he made no com- 
plaints of the room; on the contrary, that he 
expressed himself much pleased with it and 
with the manner in which he was treated. 
That the libellant and his wife suffered sohia 
inconveniences from their necessary isolation 
from the rest of the passengers, is undoubted- 
ly true; but these were as slight as could 
be expected, under the circumstances, and 
were not aggravated by any neglect or ill- 
treatment on the part of the master or officers 
of the ship. They left the ship voluntarily 
at Cherbourg. At that time they made no 
complaint of ill-treatment The libellant has 
failed to make out any cause of action. Li- 
bel dismissed, with Costs, 
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Case No. 6,007. 

The HAMMONIA. 

[11 Blatcbf. 413.] i 

Circuit Court, S. D. New York. Dec. 15, 1873.2 

Collision— Fog— Excessive Speed- Steamer 
AND Sailing Vessel. 

1. If there is not time, after the sound of a 
foff-horn from a sailing vessel, in a fog, becomes 
audible to a steamer, for the latter to slow and 
deliberate sufladently to learn the position and 
course of the sailing vessel, and thereupon take 
the proper measures to avoid her, that fact 
shows, per se, that the steamer is moving at too 
great speed. 

2. In a fog so dense that another vessel can- 
not be seen, it is the duty of a steamer to move 
at such a rate, and with such control of her- 
self, that, when apprised, by the means pre- 
scribed by statute, of the neighborhood of a 
sailing vessel, she san slow or stop in season 
to learn the position and course of the latter, 
and what measures are suitable and proper to 
avoid her. 

3. It is no satisfactory test of the propriety 
of the speed of the steamer, that it is proved 
to be half-speed. 

In admiralty. 

Everett P. Wheeler, for libellants. 
William O. Barrett, for claimants. 

WOODRUFF, Circuit Judge. The decision 
of this case made in the district court [Case 
No. 6,005] was correct, upon the ground that 
the officers of the Hammonia mistook the 
position of the bark, and hastily, without 
due care, ported, and so caused the collision. 
But I desire to add further, that, if there was 
not time, after the sound of the fog-horn, 
from the bark, became audible on the steam- 
er, for the latter to slow and deliberate sufll- 
ciently to learn the position and course of 
the bark, and thereupon take the proper 
measures to avoid her, that fact shows, per 
se, that the steamer was moving at too great 
speed. In a fog so dense that another ves- 
sel cannot be seen, it is the duty of a steamer 
to move at such a rate, and with such control 
of herself, that, when apprised, by the means 
prescribed by statute, of the neighborhood 
of a sailing vessel, she can slow or stop In 
season to learn the position and course of 
the latter, and what measures are suitable 
and proper to avoid her. It is unnecessary 
to fix a precise rate of speed. That will de- 
pend upon circumstances. But, a steamer 
should not ivish on at such speed that, when 
peril arises, she cannot adopt the precautions 
which, on hearing a fog-horn, will be effec- 
tual to prevent collision; and, to that end, 
nothing is more important than that she 
should have reasonable time to ascertain the 
position and course of the vessel which she 
is to avoid. Nor is it any satisfactory test 
of the propriety of the speed of the steamer, 
that it is proved to be half-speed. To adopt 



such a test would be, in effect, to authorize 
the steamer that had the greatest power ot 
motion to move the fastest through a fog^ 
or, in other words, to make reasonable speed 
in a dense fog depend, not upon the place, 
the liability to meet other vessels, or like- 
circumstances, but upon the rate at which 
she is capable of moving when no fog ex- 
ists. 

The libellant must have a decree for the 
amount awarded in the district court, witli 
Interest and costs. 



1 [Reported by Hon. Samu**' Blatchford, Dis- 
trict Judge, and here reprintp'l by permission.] 

2 [Affirming Case No. 6,005.] 



Case Wo. 6,008. 

HAMPDEN BANK v. MORGAN et al. 

[2 Haz. Reg. U. S. 57.] 

Circuit Court, S. D. New York. Jan.. 1840. 

Special Pabtserships— General Liability- 
Withdrawal OF Capital. 

[L The use of the word "Company" in the ti- 
tle of a firm formed as a special partnership 
under the New York statute renders all the 
partners liable as general partners.] 

[2. A special partner, who has withdrawn any 
part of his capital from the firm, is liable, at 
suit of creditors, to pay it back.] 

This was an action [by the president, di- 
rectors, and company of the Hampden Bank 
against Edward M. Morgan, Henry F. Mor- 
gan, Knowles Taylor, and William H. Jes- 
sup] to recover about $14,000, being the bal- 
ance of an account. The action, though nom- 
inally against all the defendants, was virtual- 
ly but against Knowles Taylor, the other par- 
ties making no defense. On the part of Tay- 
lor the defense set up was that he had been 
only the special, and not general, partner of 
the other defendants, and as such, was not 
liable in the present action. It appeared that 
in the latter part of December, 1836, Taylor 
and the other defendants formed a partner- 
ship, in which it was agreed that Taylor wag 
to put in $75,000 and be only a special part- 
ner. This partnership was advertised in the 
usual way, and the other requisitions of the 
law complied with as the defendant alleged. 
The advertisement announced the formation 
of the partnership under the different names 
which composed the firm, and also contained 
the word "Company," and it was now con- 
tended that the use of the word "Company" 
was contrary to the express provisions of the 
statute relative to special partnerships, and 
rendered all the members of the firm gen- 
eral partners. It was also alleged that there 
was not sufficient proof of Taylor's having 
put in a cash capital of $75,000, and that if 
he had done so, he afterwards withdrew it. 
In proof of the latter allegation, it was shown 
that during the existence of the firm, which 
failed in about three months after its com- 
mencement, Taylor had obtained small sums 
at various times from the firm. But in rela- 
tion to his having paid Into the firm the cash 
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capital of $75,000, it was so fully proved as 
to admit no doubt of it. It was also contend- 
ed on tbe part of the plaintiff, that the cer- 
tificate of the partnership had not been sworn 
before the proper officer, as it was sworn be- 
fore the recorder, who is not a judge of the 
county court within the meaning of the law. 

D. D. Field, for plaintiffs. 

E. H. Blatchford and G. G. Moore, for de- 
fendants. 

THE COUBT (BETTS, District Judge), 
charged the jury that it was conceded that a 
cash capital must be paid bona fide by the 
special partner, and if he fails to do so, he 
is to be considered a general partner. But 
the court held tbat the certificate and affi- 
davit was prima facie evidence that the mon- 
ey had been paid, and required no further 
evidence until this proof was impeached by 
the other party, and evidence adduced on 
their part to show that the money never had 
been paid. But in the present case, besides 
the certificate and affidavit the defendant had 
also produced other proof that he paid the 
money. If the jury found the fact that the 
defendant had not paid in the capital, they 
should on that ground find a verdict for the 
plaintiff. 

The court also ruled that the word "Com- 
pany," in the title of the firm, rendered the 
defendant and all the other members of it 
general partners. 

The court considered that the withdrawal of 
part of his capital "only rendered the defend- 
ant responsible to pay it back, but in order 
to raise the point of law, it was necessary to 
ascertain the fact, and the jury were to say 
whether he had withdrawn any part of his 
capital. 

The jury would, therefore, find two facts, 
whether the defendant had paid in the capital, 
and whether he had withdrawn any part of 
it. And then on the other questions of law 
involved in the case, the jury would, under 
the direction of the court, find a verdict for 
the plaintiff. 

The jury find that the sum of seventy-five 
thousand dollars was paid into the concern 
of E. M. Morgan & Co. by the defendant, 
Knowles Taylor. They find also that no part 
of said money has been withdrawn by the 
said defendant. And under the charge of the 
court, they find a general verdict for plaintiff 
in the sum of $14,116.29. 



HAMPDEN STOCK & MUT. FIRE INS. 
• CO. OEDDY STREET IRON FOUNDRY 
v.). See Case No. 4,277. 

HAMPTON (ROUSE v.). See Case No. 12,- 
088. 

HANAN, The NATHAN. See Case No. 10,- 
029. 

HANBBRRY (GREEN v.). See Case No. 5,- 
759. 
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Case No. 6,009. 

HANCE V. McCORMICK. 

[1 Cranch, C. O. 522.] i 

CSrcuit Court, District of Columbia. Dec. 
Term, 1808. 

Trover— Evidence of Possession— Witness 
Fees. 
.1. The possession of the tobacco notes, is evi- 
dence of the possession of the tobacco which 
they represent. 

2. If a cause be postponed for two or three 
days, witnesses attending from Baltimore will 
be allowed pay for those days. 

Trover for seven hogsheads of tobacco. 

The plaintiff had put the tobacco notes into 
the hands of Mr. Heigh, for sale, who lost 
them; they came to the hands of the de- 
fendant [James McCormick, Jr.]. "These to- 
bacco notes were certificates given by the 
public inspector and keeper of the public 
warehouse; that A. B. has a hogshead of 
tobacco, of such a weight and quality, in the 
public warehouse, to be delivered to the bear- 
er of the certificate. 

Mr. Law, for defendant, contended that 
there was no evidence that the tobacco was 
in the defendant's possession, although he 
had the notes, and sold the tobacco to Mr. 
Levy,' who received and sold the same. 

But THE COURT overruled the objection. 
Witnesses living in Baltimore were allowed 
for attendance, although THE COURT post- 
poned the civil cases for two or three days. 



HANCOCK (FOOTS v.). See Case No. 4,- 
911. 



Case KTo. 6,010. . 

HANCOCK V. HILLBGAS. 

[2 Dall. 380.] a 

Circuit Court, D. Pennsylvania. 1797. 

Agreement to Enter Judgment — Amount Due. 

Agreement to enter judgment for amount 
due on promissory note. Held, plaintiff should 
have settled the amount due on notice to de- 
fendant, before he issued execution. 

The defendant [Hillegas] had given a prom- 
issory note to the plaintiff [Hancock, admin- 
istrator] for a specific sum, on which, in 
different modes, there had been several par- 
tial payments. Before any settlement of ac- 
coimts, however, the defendant entered into 
an agreement, that judgment should be en- 
tered against him by an attorney, "for the 
amount that may be due." In pursuance of 
this agreement judgment was confessed, gen- 
erally, on the 12tii of March, 1796; and on 
the 14th of May following, without any pre- 
vious trial, writ of enquiry, or notice to the 
defendant, a fi. fa. was issued and levied, for 
the full amount of the promissory note. 

1 [Reported by Hon. "William Cranch, Chiei 
Judge.] 

2 [Reported by A. J. Dallas, Esq.]. 
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Air. Thomas, thereupon, obtained a rule to 
shew cause why the defendant should not be 
allowed a set-off tpv the amoxmt of his pay- 
ments, and that, in the meantime, proceed- 
ings on the execution be stayed. 

The rule was afterwards opposed by Mr. 
Lee, the attorney-general, who contended, that 
the regular relief was by application to the 
equity side of the court, for an injunction; 
which would only be granted, upon the de- 
fendant's bringing the money Into court, or 
giving security to pay the balance. 

But it was answered by Rawle and Thom- 
as, that the amount due must be ascertained, 
before any use could be made of the agree- 
ment to enter judgment. It was the express 
stipulation of the parties; and as the judg- 
ment has been improperly entered at com- 
mon law, it is on the same side of the court 
that relief should be sought. The courts m 
England and in Pennsylvania are in the con- 
stant practice of staying the proceedings on 
executions, which are issued either for more 
than is due, or before the day of payment. 
See 1 Bac Abr. 195. 

BY THE COURT. The agreement is to 
enter judgment for what may be due. The 
plaintiff has no right to decide the question. 
It is evident, from the terms of the agree- 
ment, that there was something to settle; 
and the plaintiff, either by arbitration, or by 
a jury, should have proceeded to make the 
settlement, with notice to the defendant, be- 
fore he entered the judgment; or, at least 
before he issued the execution. The male 
made absolute. 



Case lHo, 6,011. 

HANCOCK V. NEW YORK LIFE INS. CO. 

[13 Am. Law Reg. (N. S.) 103; 2 Ins. Law 
J. 903; 4 Bigelow, Ins. Cas. 4SS.] 

Circuit Court, E. D. Virginia. Fall Term, 1873. 

Life Insuhaxce — Failure to Jt*AT Premiums 
During War— Repudiation of Contract 
BY Insurer — Right op Action. 

[1. Failure of one living within the military 
lines of the Confederate States to pay premiums 
as they accrued, during the war, upon a policy 
issued by a company domiciled in a loyal state, 
did not put an end to the policy, where such 
premiums were tendered after the close of the 
war.] 

[2. Repudiation by the insurer of any obliga- 
tion under the policy, while the same is still 
legally binding upon it, is a breach of the con- 
tract, giving the insured an immediate right to 
sue for such damages as he has suffered, al- 
though the time for performance by the com- 
pany has not yet arrived.] 

In the year 1851, Augustus Hancock in- 
sured his life with the defendant, in the sum 
of $5000, payable to his wife at his death, 
he, Hancock, agreeing to pay the defend- 
ant ?142 annually at Richmond, Va., by 
way of premium on the same. He paid his 
premiums regularly imtil the war, when the 
defendant removed its agency from Rich- 
mond, and had no agency within the milita- 



ry lines of the Confederate States during the 
war. As soon after the war as the defend- 
ant re-established an agency in Richmond, 
Hancock went to it and offered to pay up 
all his premiums that had accumulated dur- 
ing that period, and offered to continue to 
pay all such as should accrue in the future. 
But the defendant refused to receive his pre- 
miums, and declared the contract at an end, 
iipon the ground that all his rights under it 
had been forfeited by his failm-e to pay his 
annual premiums as they fell due, between 
the yeai-s 18G1 and ISUo. And they at the 
same time requh-ed him to take notice that 
they were tmder no obligations whatever to 
him in respect of said policy. The plaintiff's 
declaration set out the case as stated above. 
The defendant demurred to the declaration 
upon two grounds: 1st. That the failm-e to 
pay the annual premiums as they accumulat- 
ed, forfeited the plaintiff's rights under the 
policy, and 2d, that, though this were not so, 
yet no sufBlcient breach of the contract was 
alleged, as the time when the contract was 
to be performed had not yet arrived. 

Johnston, Williams & Boulware, for de- 
murrer. 

Wm. L. Royall, for plaintiffs. 

On the first point, see Manhattan Life Ins. 
Co. V. Warwick, 20 Grat. 614; New York Life 
Ins. Co. V. Clopton, 7 Bush, 179; Hamilton 
V. Mutual Life Ins. Co. [Case No. 5,986]. 

Upon the second point: It is settled now, 
that a contract may be broken before the 
time for its performance arrives, by one par- 
ty disclaiming its obligation, thereby giving 
the other party the right to treat it as though 
the time for its fulfilment had passed. Chit. 
Cont. (10th Am. Ed.) 799; Hochster v. De la 
Touf, 2 El. & Bl. 678; Frost v. Knight, L. R. 
7 Exeh. Ill; Avery v. Bowden, 5 El. & Bl, 
714; Danube & Black Sea, etc, Co, v. Xenos, 
13 C. B, (N. S.) 825; Dugan v. Anderson, 36 
Md. 567; Moimtjoy v. Metzger [9 Phila. 10]. 
It is true it has been many times decided that 
when a promise is made to pay money on a 
certain day, no action will lie tmtii the day 
has passed. As, for instance, if A. buy a 
horse from B., and promise to pay him $100 
for the same one year from that day, no ac- 
tion will lie for the $100, until the year has 
passed, and this is what was held by Taney, 
0. J., in the case of Greenway v, Gaither 
[Case No. 5,788], with the leading case of 
Hochster v. De la Tour [supra] before him. 
But there is a radical distinction between 
such a case and the case at bar. Where a 
promise is made to pay money at a future 
day, as in the illustration in regard to the 
pm'chase of a horse, time is of the essence 
of the contract . But time is not what is stip- 
ulated for by the insurer in a policy of in- 
sinrance. What he stipulates for is money. 
He promises to pay the insured ?5000, pro- 
vided the insured will pay him $142 every 
year that he, the insured, shall live. And if 
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the insurer get that number of annual pay- 
ments, it is of. no consequence to him at 
what time he pays the $5000, and he. will 
have got all that he stipulated for. The 
plaintiff ought then to recover in this case 
$5000, less as many annual premiums as. 
have accrued since the beginning of the war 
up to this time, and less as many more as 
will accrue during such time as a jury may 
think the plaintiff will live. Each party "will 
then receive what he originally contracted 
to get, and no injustice will be done to any 
one. 

The demurrer was overruled, and at the 
trial BOND, Ohrcuit Judge, instructed: the 
Jury as follows: 

If the jury find that the defendant, the 
New York Life Ins, Co., did insure the life 
X)t Augustus Hancock, for the term of his 
natxn:al life, and for the^ benefit of Sarah A. 
Hancock, as set out in the policy of insur- 
ance offered by the plaintiff in evidence; and 
if the jury find that tjie said Sarah A. Han- 
cock complied with the. terms of said policy 
on iier part to be performed by the payment 
of the annual premium of ?142 io the agent 
of said company, until the said agency was 
withdrawn by the company because .of the 
outbreak of hostilities; and' if the jury find 
that within a reasonable time after. the close 
of hostilities and the re-establishment of the 
.company's agency at Richmond, the plain- 
tiffs offered' to pay the premiums fallen due 
■during the war, but that the company re- 
fused to receive such premiums unless the 
-Baid Hancock would submit to ,a medical 
oxamination for a new policy, and wholliy re- 
fused to be bound by said contract of life 
Insurance, then the plaintiff is entitled to re- 
cover such damages as they may find, from 
■the evidence in the cause, the plaintiffs have 
suffered by reason of the defendant's breach 
of contract 

The jury found a verdict for plaintiff for 
$1371. 



HANCOCK (UNITED 
Case No. 15,295. 



STATES v.). See 



Case No. 6,01S. 

HANCOCK V. WALSH. 

[3 Woods, 351; 8 Cent Law J. 393; 25 Int 
Rev. Rec. 160; 8 Reporter, 71.] i 

Circuit Court, W. D. Texas. April, 1879. 

fiUlT AGAINST A StATE —ACCEPTANCE BX A StATE 

OP Resolutions of Congress — Annexation op 
Texas — Enforcement of Trust against a 
State. 

1. A bill filed against the commissioner of the 
■general land office of Texas to' restrain him from 
allowing locations of land within the limits of a 
grant made to a party under whom complainant 
.daimed, and which was afterwards confirmed, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and" here reprinted' ,by permission. 
j8 Reporter, 71, contains only a partial report] 



by the state of Texas, is not a suit against the 
state. 
[Cited in Chaffraix v. Board of Liquidation, 
11 Fed. 6M.] 

2. The colonization contract made by the re- 
public of Texas, acting by Samuel Houston, 
president ' on January 22, 1844, with Charles 
Fenton Mercer, was valid and binding on the 
republic. 

3. By the terms of the joint resolution of the 
congress of th'e United States for the annexation 
of Texas as a state in the Union, she was al- 
lowed, as one of the conditions of annexa- 
tion, to retain the vacant unappropriated lands 
within her limits, to ,be applied to the payment 
of the debts and liabilities of the republic of 
Texas. This resolution having been assented 
to by the convention of Texas, it is not within 
her power to refuse compliance with its condi- 
tions. 

4. Whether the resolution of annexation, and 
its acceptance by Texas, is to be considered aa 
a treaty or a contract. It is equally binding on 
the state, and she cannot escape from its obli- 
gation. 

5. A state may become a trustee. 

6. A trust assumed by the republic of Texas 
was not extinguished by the formation of the 
state of Texas and her annexation to the Union,, 
but was fastened upon the state as the sovereign 
successor of the republic. 

7. Neither lapse of . time nor any defense 
analogous to the statute of limitations can be ' 
set* up by the; trustee of an express trust, as a 
defense to his^ liability to execute the trust 

[Followed in Preston v. Walsh, 10 Fed. 317. 
Cited in Claybrook v. Owensboro, 16 Fed. 
305.] 

In equity. . Heard on demurrer to the bill 
and on motion for injunction pendente lite. 
The original bill .was filed on. March 6, 1875, 
by, George Hancock, a citizen of Kentucky, 
against J. J. Groos, who at that time was 
commissioner of the general land oflace of the 
state pf Texas. After the filing of the origi- 
nal bill, to wit, 9n August 27, 1875, Hancock, 
the. complainant, died, and the suit was re- 
vived in the name of William Preston, his 
devisee, upon a bill of revivor, filed January 
26, 1876. Afterwards Groos, the defendant 
died, and on April 12, 1879, a bill of revivor 
and supplement was filed against William C. 
Walsh, his successor in office, who entered 
his appea,rance and filed his demurrer to the 
original and supplemental bills. 

The case made by the original and supple- 
mental bills was as follows: The republic 
of Texas, after establishing her independ- 
ence, adopted, substantially, the colonial pol- 
icy commenced in 1825 by the government of 
Mexico to induce the settlement and coloni- 
zation of its lands in Coahuila and Texas. 
Several acts of the congress of the republic 
were passed to carry out this policy. By au- 
thority of these acts thirteen colonial con- 
tracts were entered into by the republic of 
Texas, through the agency of its president, 
with various colonial contractors. Among 
these contracts was one made on January 29,. 
1844, between Samuel Houston, president of 
the republic of Texas, and Charles Fenton 
fiercer, a citizen of Florida, and such asso- 
ciates as he should choose, the original of 
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which is on file in the state depai-tment of the 
state of Texas. By the terms of this contract 
it was stipulated that Mercer should, within 
five years from the date of the contract, set- 
tle upon so much of the public domain of 
Texas as was designated in the contract as 
"Mex'cer's Colony," and described by metes 
and bounds, as many immigrant families as 
he and his associates could induce to move 
thereon, at the rate of one family for every 
section of one square mile of vacant and un- 
appropriated land, with the proviso that at 
least one hundred families should be* settled 
on said lands during every year of the term 
of five years for which the contract was" to 
run. 

In consideration of the performance by 
Mercer and his associates of their part of the 
contract, the republic of Texas agreed to con- 
vey to Mercer and his associates one section 
of six hundred and forty acres of land for 
every family that they should introduce and 
settle upon said lands, and to make a full 
and perfect title therefor to him and his asso- 
ciates as soon as they should exhibit to the 
proper officers the evidence that said families 
had been settled on the lands embraced with- 
in the limits of the colony, and as a premium 
•and recompense for their labor and expendi- 
tures in the performance of the contract, the 
republic of Texas agreed and covenanted to 
give, grant and convey to Mercer and his 
associates, or their legal representatives, one 
section of six hundred and forty acres, or 
two half sections of three hundred and twen- 
ty acres each, for every ten families intro- 
duced and settled by them on said lands in 
pursuance of the contract. Mercer at once 
entered into possession of said lands and 
surveyed and occupied the same by his 
agents and colonists, in conformity with the 
provisions of the contract, and did manage 
and control the same as proprietor thereof, 
and in order to perform the contract on his 
part, and as authorizeu by the contract itself, 
at once organized a joint stock company, 
which was called "The Texas Association," 
composed of many men of wealth and char- 
acter, and he and his associates in said com- 
pany, in compliance with the stipulations of 
their contract, gave their time, labor and 
services to establish said colony, and did in- 
troduce and settle upon said lands not less 
than one hundred families in each and every 
year of the five years for which said contract 
was to run, and well and truly performed 
all the covenants by them to be performed 
under the terms of the contract, and for the 
accomplishment of these ends they sub- 
scribed and paid money exceeding twenty 
thousand dollars. Twelve hundred and fifty- 
six families were, in fact, introduced and set- 
tled within the limits of said colony within 
five years after the date of the contract by 
Mercer and his associates, which, under the 
terms of the contract, would have entitled 
them to one thousand three hundred and sev- 
enty-six sections of land of six hundred and 



forty acres each. On January 29, 1849, the 
date at which said term of five years expired, 
Mercer and his associates offered to exhibit 
to the- commissioner of the general land oflace 
of Texas proof of the facts above stated, to 
wit, of the introduction and settlement of 
said families, and did in fact make a report, 
which is now on file in the general land 
office of Texas, giving the number and names 
of the colonists and families introduced and 
settled by them within the limits of the col- 
ony, verified by affidavit, and with the names 
of the required witnesses attesting and veri- 
fying all the facts therein stated, and show- 
ing the strict performance by Mercer and 
his associates of their covenants in said con- 
tract by them to be performed. The con- 
tract between I^Iercer and the republic of 
Texas further provided that lands lying with- 
in the limits of the Mercer colony, which had 
not been legally located prior to the date of 
the contract, should be held subject to be 
settled by Mercer and his associates for the 
period of five years, and should be set apart 
from" the public domain and kept free from 
all future locations and claims, to be colo- 
nized in the manner specified in the contract, 
for the use and benefit of Mercer and his as- 
sociates. At the date of said contract the 
republic of Texas was seized by sovereign 
demesne of all the lands within the limits of 
the grant to Mercer, and by her statutes held 
out the promise that in all contracts for col- 
onization an immediate equitable title should 
vest in the contractor, subject to be divested 
only upon the non-performance by him of the 
conditions annexed to the grant The stat- 
utes and contract^ taken together, created a 
trust whereby the state, retaining the legal 
title, empowered and required her proper 
officers to convey the legal title to the con- 
tractor as soon as evidence was produced of 
t&e performance of the contract by him. 
Yet, notwithstanuing the premises, the for- 
mer commissioner of the general land office 
of Texas proceeded to issue certificates for 
lands within the colony of Mercer to all per- 
sons holding general certificates of location, 
and to issue patents therefor, and the defend- 
ant Walsh continues to issue patents upon 
surveys made within the limits of the colony, 
in violation of said contract. By reason of 
the performance by Mercer and his associates 
of the terms of tie said contract, they be- 
came entitled to have and receive a full and 
perfect title to 1,256 sections of land within- 
the boundaries of said colony, and also 120 
sections of premium lands, being ten sec- 
tions for every 100 families introduced by 
them and settled in said colony. Full evi- 
dence was adduced, and is of record in the 
archives of the general land office of the 
state of Texas, that 1,256 families, claiming 
and holding under said Mercer, were inti-o- 
duced and settled by him upon land lying 
within the limits of said colony, according 
to the terms of said contract 
The state of Texas has recognized the con- 
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stitutionallty and binding force of said con- 
tract "by the decision of lier supreme court 
and by the issue to the colonists under Mer- 
cer of 1,256 patents for land in said colony, 
whereby the title to 1,256 sections was con- 
veyed to the said colonists. There were 
more than 1,000,000 acres of land lying with- 
in the limits of Mercer's colony which have 
never been located and patented, but remain 
vacant, and are subject to terms of the con- 
tract between the republic of Texas and Mer- 
cer, and should, in equity, be reserved for the 
fulfillment of said contract, and, under the 
statutes of the state of Texas, it is the duty 
of the commissioner of the general land office 
to issue to complainant iind his associates cer- 
tificates for the lands to which the said con- 
ti-aet entitles them. The joint stock company, 
tnown as "The Texas Association," which was 
formed under said conti-act betwen the repub- 
lic of Texas and the said Mercer, had authori- 
ty, under the terms of said contract, to name 
one or more trustees to act for said associa- 
tion, and said association did appoint the 
said Mercer sole trustee, with full authority 
and power to bind the association, and act 
for it in the premises. Mercer accepted the 
said trust, and continued to discharge the 
duties of ti-ustee until the year 1852, when 
he sold and assigned his interest in the prop- 
erty of the association to said George Han- 
cock, who was thereupon duly appointed and 
chosen trustee and chief agent of the associa- 
tion, in the place of Mercer, and invested 
with all the powers of such trustee and agent, 
and said Hancock continued to act as such 
trustee and agent up to the filing of the bill 
In this case, and afterwards to the time of 
his death. The said George Hancock, soon 
after the sale to him by Mercer of his in- 
terest in said contract, came to the state of 
Texas, and found the rights of other colonial 
contractors under discussion in the legisla- 
tm'e, and in litigation in the courts. He was 
advised that there would be an equitable 
adjustment of all colonial contracts, includ- 
ing that of Mercer, and was, for that reason, 
requested by his associates to await the ac- 
tion of the state and confide in its justice. 
He did so, and urged the claims of himselE 
and associates under said contract upon the 
officers of the state. He was thus delayed 
till 1858, when the supreme court decided in 
favor of the constitutionality and validity of 
said contract between the republic of Texas 
and Mercer. Soon after, the war of Kebel- 
lion broke out, which made it impossible for 
him, during its continuance, to assert his 
rights." Recently he has constantly petitioned 
the legislature of the state for redress, but 
has never received any relief. 

After the appointment of said Walsh as 
commissioner of the general land office of 
Texas, the present complainant gave him 
notice in writing of the rights of the Texas 
Association and of complainant, and request- 
ed him not to issue any land certificates or 
patents for lands within the limits of the 
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Mercer colony. Said Walsh refuses to com- 
ply with such request, and threatens to con- 
tinue, and has continued, and still continues, 
to issue certificates and patents for lands 
within the Mercer colony to persons not 
claiming under or in privity with the con- 
tract of Mercer. At. the same time the pres- 
ent complainant demanded of defendant 
Walsh, commissioner of the general land of- 
fice, that he should issue to complainant, as 
chief agent of the Texas Association, certifi- 
cates for 1,376 sections of land, according to 
the terms of said contract, but Walsh re- 
fused, and still refuses, to comply with such 
demand, and refuses to deliver to complain- 
ant any land certificates whatever. No land 
certificates, or patents for land, have ever 
been issued either to Mercer, Hancock, the 
Texas Association or the complainant, for 
lands to which they were entitied \mder said 
contract George Hancock, the successor as 
trustee and chief agent of the Texas As- 
sociation of the said Charles Fenton Mer- 
cer, by his last will and testament, appointed 
the present complainant, William Preston, to 
act as trustee and chief agent of the Texas 
Association, maintain and prosecute its 
claims imder said contract, or any suit based 
thereon, to revive the same, and to do all 
things which the said Hancock, under the 
said agreement of association and contract, 
might do, and did devise or bequeath to said 
WiUiam Preston alL his right, titie and in- 
terest in and to the estate, stock and prop- 
erty of said association. Complainant ac- 
cepted said trust, and he is now chief agent 
and trustee of the Texas Association, and has 
been and is recognized as such by the as- 
sociation and the members thereof. 

In the convention which assembled July 4, 
1845, to frame a constitution for the state of 
Texas, preparatory to her admission as one 
of the United States of America, attempts 
were made to declare colonial grants and 
contracts, including the Mercer contract, to 
be null and void ab initio. All such propo- 
sitions were defeated, and no clause making 
such declaration was inserted in the con- 
stitution, but an ordinance adopted by the 
convention declared that the legislature 
should provide for proceedings in the courts 
by the attorney-general or district attorneys 
to test the constitutionality, legality and good 
faith of aU colonization conti-acts, including 
Mercer's, entered into by the republic of 
Texas, and to decide whether the conditions 
of said conti'acts had been performed by the 
conti'actors. The legislatiire of - Texas has 
never made any such provision of law as 
contemplated by the ordinance of 1845, al- 
though Mercer and Hancock, and the Texas 
Association, have made repeated applica- 
tions for the passage of such an act, where- 
by they could assert and vindicate theh* 
rights in the courts. All colonial contracts 
made by President Houston for the republic 
of Texas, except the contract with Mer- 
cer, have been adjudicated and settied by 
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the state of Texas, either by agreement of 
the contractors with the state, or by judicial 
proceedings authorized by special legislation 
for the particular case. The joint resolutions 
of the congress of the United States, provid- 
ing for the admission of Texas as one of the 
states of the Union, declared that the state 
of Texas should retain all the unappropriated 
lands within her borders, to be applied to 
the payment of the debts and liabilities of 
the republic of Texas, and the convention of 
1845, which framed a constitution for the 
state of Texas, recognized and, in effect, ad- 
mitted that the contract of Mercer was one 
of the liabilities of the republic. On Febru- 
ary 3, 1845, the republic of Texas, by legisla- 
tive act, required Mercer and his associates 
to have the lines of their colony actually 
surveyed and marked by the first day of 
April, 1845, and, notwithstanding the great 
difficulty and expense of making such sur- 
vey within so short a time, the same was ac- 
complished and marked before the time limit- 
ed by the act of congress. Neither Mercer 
nor his associates, nor Hancock, nor the pres- 
ent complainant, have ever abandoned or fail- 
ed to assert their rights under said contract, 
but have continually set up the same openly 
and publicly, and, in all ways open to them, 
have asserted the validity of said contract, 
and the full performance of its conditions 
by said Mercer and his associates. 

Such were, in substance, the averments of 
the original and supplemental bills. The 
original bill prayed for an injunction re- 
straining the defendant and his successors, 
in the office of commissioner of the* general 
land office of Texas, from allowing any lo- 
cation or survey of lands lying within the 
limits of the Mercer colony not yet patented, 
and from issuing any patent or grant of 
land within said limits, except to the com- 
plainant or the Texas Association, and from 
doing, or suffering to be done, any act where- 
by such lands might be located, surveyed or 
patented to any other person or persons ex- 
cept complainant, to be held by him in trust 
for the Texas Association. The bill also 
prayed general relief. 

To the original and supplemental bills de- 
murrers were filed on the following grounds: 
(1) Because the suit is in effect a suit against 
the state of Texas, and seeks to deprive the 
state of the right and power of disposing, in 
her own way, of her own public lands. (2) 
That if complainant is entitled to any relief, 
it must be sought through the political de- 
partment of the government of the state of 
Texas. (3) That the case made by the bills 
does not entitle complainant to the relief 
prayed. (4) That the claim is barred by 
lapse of time. (5) That defendant is an exec- 
utive officer of the state of Texas, whose 
duties are prescribed by law, and that the 
bill does not show that he has violated or 
refused to obey the law. (6) The bill is not 
sworn to, (7) This court is without power to 
restrain or enjoin defendant, he being an 



executive officer of a sovereign state. (8) 
That the acts of defendant complained of in 
the bill involve the exercise of official dis- 
cretion, and are not merely ministerial acts, 
and he cannot therefore be enjoined. (9) 
The bill shows that defendant cannot re- 
frain from patenting the lands mentioned, 
without violating an official duty. (10) The 
bill shows that no injury can come to the com- 
plainant pending the suit. At the hearing of 
the demurrer, counsel for complainant moved 
for an injunction pendente lite, according to 
the prayer of the bill. The demurrer and 
motion were argued at the same time. 

William Preston, John Mason Brown, John 
Hancock, 0. S. West, and W. F. North, for 
complainant 

George McCormiek, Atty. Gen. of Texas, for 
defendant 

WOODS, Circuit Judge. This is not a suit 
against the state of Texas. In the case of 
Osborn v. Bank of U. S., 9 Wheat [22 U. S.] 
738, it was held that "in deciding who are 
parties to the suit, the court will not look 
beyond the record; that making a state offi- 
cer a party does not make the state a party, 
although her law may have prompted his ac- 
tion, and the state may stand behind him as 
the real party in interest, and that a state 
can be made a party only by shaping the 
bill expressly with that view, as when indl- 
vidTials or corporations are intended to be 
put in that relation to the case." The doc- 
trine of this case was approved in the later 
case of Davis v. Gray, 16 Wall. [83 U. S.] 
203. See, also, Dodger v. Woolsey, 18 How. 
[59 U, S.] 331; State Bank ojE Ohio v. Knoop, 
16 How. [57 U. S.] 369; Debolt v. Ohio Life 
& Trust Co., Id, 432; Debolt v. Mechanics' & 
Traders' Bank, IS How. [59 U. S.1 380; Jef- 
ferson Branch Bank v. Skelly, 1 Black [66 
U. S.] 436. 

This suit is brought, not against the state, 
but against an officer of the state, who, it 
is alleged, without the authority of any valid 
law of the state is, by an unwarranted as- 
sumption of power, so using his official posi- 
tioa as to invade rights secured to com- 
plainant by the constitution and laws of the 
United States. This is the very case put 
by the supreme court of the United States in 
Osborn v. Bank of U. S., supra, where it is 
decided that "a circuit court of the United 
States may enjoin a state officer from exe- 
cuting a state law in confiict with the con* 
stitution or a statute of the United States, 
when such execution will violate the rights 
of complainant To the same effect are the 
cases of Davis v. Gray, supra, and Board 
of Liquidation v. McComb, 92 U. S. 531. 
It appears from the bill that Mercer con- 
cluded with the republic of Texas, a contract 
of colonization, that he performed its condi- 
tions, that rights have accrued to him and 
his associates, that these rights have been 
ascertained and fixed as to quantity and 
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character, that he and his associates have 
a vested interest in the lands described in the 
contract, and that the state of Texas now 
holds the nominal legal title only, and that 
the defendant is violating his official duty as 
land commissioner by issuing to strangers 
certificates of title to lands which are in 
fact the property of complainant and his 
associates. Is it within the power of the 
state of Texas to disregard the contract- 
made by Mercer with the republic of Texas? 
If it is not, then, if the commissioner of the 
general land office is invading the rights of 
Mercer or his successors under the contract, 
either with or without the apparent author- 
ity of the legislature, his acts should be re- 
strained by this court 

The supreme court of Texas, in the case of 
Melton V. Cobb, 21 Tex. 539, has held that 
the contract of the republic of Texas with 
Mercer was a valid contract. The court, 
in that case, declares that the legislative 
recognitions of the contract must be deemed 
to have put the question of its validity at 
rest It was, therefore, binding upon the 
republic. It was a grant of lands upon a 
condition subsequent, which condition the 
bill avers has been performed. It created 
an obligation on the part of the republic to 
convey the legal title to the lands as soon 
as the conditions had been performed. It 
was a liability of the republic, which held 
the title to lands which it had contracted to 
convey, and for which the consideration has 
been paid in full. It was as complete and 
binding a liability as a sovereignty could 
assume. And the debates in, and action of, 
the convention of 1845, convened to frame a 
constitution for the state of Texas, show 
that these colonial contracts, including Mer- 
cer's, were regarded as liabilities of the re- 
public. See Debates of the Convention of 
1845, pp. 610, 614, 616, 618, 620, -623, 627, 628, 
630, 633, 640, 644. 

Now, what is the relation of the state of- 
Texas to this liability? By the first of the 
joint resolutions passed by the congress of 
the United States for annexing Texas to the 
United States (5 Stat. 797), it was declared 
that "congress doth consent that the territory 
properly included within and rightly belong- 
ing to the republic of Texas may be erected 
into a new state, to be called the state of 
Texas, with a republican form of govern- 
ment, adopted by the people of said republic 
by deputies in convention assembled, with 
the consent of the existing government, in 
order that the same may be admitted as one 
of the states of this Union." The second of 
said joint resolutions declared "that the 
foregoing assent of congress is given upon 
the following conditions, to wit: * * » 
Second, said state, when admitted into the 
Union, after ceding to the United States all 
public edifices, fortifications, barracks, 
• * * and all other means pertaining to 
the public defense belonging to the republic 
of Texas, shall retain all the public funds. 
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debts, etc., • * ♦ and all the vacant and 
unappropriated lands lying within its limits 
to be applied to the payment of the debts 
and liabilities of the republic of Texas, and 
the residue of said lands, after discharging 
said debts and liabilities, to be disposed of 
as the state may direct, but in no event are 
said debts and liabilities to become a charge 
upon the government of the United States." 
These resolutions, on July 4, 1845, were ac- 
cepted by an ordinance which passed the 
convention with but one dissenting vote, 
which was signed by every member of the 
convention, and which, after reciting the res- 
olutions, declared, "that in order to manifest 
the assent of the people of this republic, as 
required In the above recited portions of 
said resolutions, we, the deputies of the 
people of Texas, in convention assembled, In 
their name and by their authority, do ordain 
and declare that we assent to and accept the 
proposed conditions and guarantees contain- 
ed in the first and second resolutions of the 
congress of the United States aforesaid." 
Hart Dig. 44, 47. On the faith of the ac- 
ceptance of these resolutions, Texas was ad- 
mitted as a state into the Union of states. 

Is it now within the power of Texas to re- 
fuse compliance with any of the conditions 
imposed by these resolutions? It seems to me 
to be clear that it Is not The passage of the 
resolutions by the congress of the United 
States and their acceptance by the deputies 
of the people of Texas constituted either a 
treaty or a contract It probably cannot be 
considered as a treaty, because it was not 
made by the president by and with the advice 
and consent of two-thirds of the senators 
present, as prescribed by section 20, article 2, 
of the constitution, unless the long acquies- 
cence of all departments of the government 
gives it the force and effect of a treaty. 
Whether it be a treaty or a contract, it is 
"alike within the clause of the constitution 
of the United States which forbids a state 
from impairing the obligation of contracts: 
Green v. Biddle, 8 Wheat [21 U. S.] 1. If 
it is to be considered a treaty, it is protected 
hy the second clause of article 6 of the con- 
stitution of the United States, which declares: 
"This constitution and the laws of the United 
States which shall be made in pursuance 
thereof, and all treaties made, or which, shall 
be made, under the authority of the United 
States, shall be the supreme law of the land." 
If this is a treaty, the legislature of Texas 
can no more repeal or annul it than it can 
annul or repeal a clause in the constitution of 
the United States. If it is to be considered 
as a contract it is equally beyond the power 
of the legislature; for a state is as much for- 
bidden by the constitution from passing laws 
to Impair the obligation of contracts made by 
herself as by other parties. By no device that 
a state can resort to can she escape this con- 
stitutional prohibition. It is perfectiy clear 
that she cannot authorize her agents to vio- 
late her own contracts by leaving it to their 
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discretion wlietlier they shall violate them or 
not. 

All that the complainant asks in this case is 
that an officer of the state of Texas may be 
enjoined from invading his rights by a dis- 
regard of the compact made by the state of 
Texas on the faith of which she was admitted 
as a state of the Union. The state of Texas 
has never repudiated the contract made with 
Jlercer. On the contrary, it has been pro- 
nounced valid and binding by her supreme 
court, as we have seen in Melton v. Cobb, 
supra. The act of the legislature of Texas of 
February 2, 1850 (Hart. Dig. 702), is the only 
act to which we have been referred that gives 
authority to any one to issue certificates to be 
located within the Mercer colony, and those 
were to be issued, not generally, but only to 
settlers in the colony who were entitled to 
lands under the Mercer contract, and not by 
the commissioner of the general land office, 
but by a special commissioner appointed by 
the governor, who was to hear proof and de- 
termine what colonists were entitled to the 
lands. This Is a recognition, rather than a 
repudiation, of the contract. There is no act 
of the legislature of Texas directly Imposing 
upon the commissioner of the general land 
office the duty of issuing certificates for loca- 
tion within the Jlercer colony, and if there 
were, it would be null and void. Nor have 
Ave been referred to, or have we been able to 
find, any act which clothes the commissioner 
of the general land office with judicial or 
quasi-judicial functions in regard to the issue 
of certificates and patents. He is, in regard 
to these duties, a ministerial officer only. 

The ground assumed by complainant, that, 
by reason of the facts stated in the bill, the 
state of Texas becomes a trustee for him and 
his associates, seems to be well taken. A 
state may become a trustee. Perry, Trusts, § 
41. The contract between the republic of 
Texas and Mercer was a grant of lands to 
Mercer upon a condition subsequent, which, 
according to averments of the bill, was per- 
formed. The legal title remained in the re- 
public, which thereby became a trustee for 
Mercer and his associates. 3 Washb. Real 
Prop. {3d Ed.) 525 et seq. On the execution 
of the contract, Mercer took a vested estate, 
defeasible only on the non-performance of the 
condition. This trust imposed upon the re- 
public of Texas was not extinguished by the 
formation of the state of Texas and her an- 
nexation to the Union, but was imposed and 
fastened upon the state as the sovereign suc- 
cessor of the republic. New Orleans v. U. S., 
10 Pet [35 U. S.] 662; Smith v. U. S., Id. 326; 
U. S. V. Arredondo, 6 Pet [31 U. S.] 691; Pol- 
lard's Heirs v. Kibbe, 14 Pet [39 U. S.] 353. 

The state of Texas therefore is in the same 
plight, as regards the rights of Mercer and 
his associates, as the republic was, and holds 
the relation to them of trustee to cestui que 
trust We have already seen that the state of 
Texas, by her own express consent, given in 
the most solemn manner, agreed to hold the 



public domain of the republic and apply it to 
the extinguishment of the liabilities of the 
republic. She therefore became a trustee for 
the parties to whom the republic was liable, 
not only by operation of law, but also by her 
own express contract This is an express 
trust which is defined to be a trust created 
by instruments that point out, directly and 
expressly, the property, persons and purposes 
•of the trust Perry, Trusts, § 24. If the state 
were, therefore, a party to this suit, it would 
not be competent for her to set up lapse of 
time or any defense analogous to the statute 
of limitations to protect her from being called 
on to execute the trust. For, as between trus- 
tee and cestui que trust, in the ease of an ex- 
press trust, such as this, the statute of lim- 
itations has no application and no length of 
time is a bar. Perry, Trusts, § 836, and cases 
cited. Much less can an officer of the state— 
who, according to the avexments of the bill, 
is by his acts, done without warrant of any 
valid law of the state, invading the rights of 
the beneficiaries of a trust assumed by the 
state— plead the lapse of time against the en- 
forcement of the trust But, even if the de- 
fendant were in a position to set up the de- 
fense of lapse of time against the relief pray- 
ed by the bill, I think the averments of the 
bill offer reasonable excuse for the delay in 
bringing the suit and it is the law of this 
state that, when such excuse is offered, the 
court will not apply the limitation. McKin v. 
Williams, 48 Tex. 89. 

It is objected that the bill is not sworn to. 
The want of verification of the bill is not 
ground of demurrer. If the bill is not sworn 
to, the court will not allow an injunction *> 
go unless its averments are sustained by evi- 
dence. The laws of congress, of the republic 
and of the state of Texas, and the facts of pub- 
lic history, of all of which the court takes judi- 
cial notice, the exhibits to the bill and the 
affidavits on file, sufficiently establish its aver- 
ments. 

The foregoing discussion has covered all the 
grounds of demurrer, and, In the opinion of 
this court, none of the grounds are well taken. 
This is not a suit against the state, and does 
not seek to deprive her of the power of dis- 
posing of her own lands in her own way, for 
the' lands which the complainant seeks to ap- 
propriate are not the property of the state. 
The relief sought by the bill may be properly 
granted by a court of the United States, and 
the complainant is not compelled to seek his 
rights through the political department of the 
state government, to which he and his pred- 
ecessors have, according to the bill, repeated- 
ly appealed in vain. The acts of the defend- 
ant against which relief Is prayed are purely 
ministerial acts. Any law which authorizes 
the defendant to disregard the contract of the 
state is null and void, and therefore is not 
binding in law. If the defendant violates the 
provisions of a contract protected by the con- 
stitution of the United States, It is immate- 
rial whether he is doing it with or without 
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the apparent sanction of a law of this state, 
4ind no claim that defendant is performing 
an official duty will avail him. The aver- 
ments of the bill make a case of the highest 
•equity, which imperatively demands the in- 
terference of this court to prevent irreparable 
injury to complainant and his associates. 
The complainant seeks to enforce an express 
trust, which no lapse of time can render stale. 
The case seems to run on all fours with the 
case of Davis v. Gray, supra, which went up 
from this district, and in which the governor 
-of the state and the commissioner of the gen- 
■eral land office were enjoined from issuing 
patents for lands within the territory granted 
by the state of Texas to the aiemphis & El 
Paso Railroad Company. The conclusion 
•seems inevitable that the demurrer must be 
overruled and that the injunction should go 
•as prayed in the bill. And it is so ordered. 



HANCOCK MUT. LIFE INS CO. (WIN- 
CHELL v.). See Case No. 17,866. 



Case Wo. 6,013. 

HANCOX V. FISHING INS. GO. 

[3 Sumn. 132; 1 Law Rep. 5.] i 

•Circuit Court, D. Massachusetts. Jan., 1838. 

IssoRABLE INTEREST— Profits of Whaling 
Voyage. 

1. The usage of trade must be taken into con- 
■sideration in the construction of policies of in- 
•surance. 

2. An insurance on outfits in a whaling voy- 
age does not terminate pro tanto with their 
■consumption or distribution; but attaches to the 
proceeds of tie adventure. 

3. A lien, or an interest in the nature of a 
3ien, is an insurable interest. And it will make 
no difference, if the party has a right to pursue 
his debtor personally for the debt, on account 
•of which the lien attached. 

[Cited in Merchants* Mut. Ins. Co. v. Bar- 
ing, 20 "Wall. (87 U. S.) 163.] 

4. An interest does not cease to be insurable 
in the progress of the voyage, simply because it 
IS subject to contingencies, or has not at the 
anoment any thing corporeal or ■ tangible, to 
which it is attached. 

[Cited in French v. Rogers, 16 N. H. ISO; 
Sawyer v. Dodge Co. Mut. Ins. Co., 37 
Wis. 541.] 

5. On sealing voyages to the South Sea, it 
is the usage to take on board stores, for the 
use of the crew, which are dealt out and sold 
•to them during the voyage, and constitute a lien 
•upon their lay, or share of the profits. The 
■plaintiff, who had shipped clothes under this 
usage, to the amount of $1,000, caused the same 
-to be insured, "and the proceeds thereof," by a 
valued policy. After clothes to the amount of 
•$950 had been dealt out and sold to the crew, 
•the vessel was lost. Eeld, that the property in- 
sured was in the nature of an outfit, and that 
•the plaintiff was entitled to . recover the full 
amount of the insurance, according to the valu- 
.•ation in the policy, leaving to the underwriters 

I [Reported by Charles Sumner, Esq. 1 Law 
!Rep. 5, contains only a partial report] 



all their rights to salvage under the abandon- 
ment. 
[Cited in Greely v. Smith, Case No. 5,7.=>0; 

The Fern Holme, 46 Fed. 122.] 
[Cited in Forbes v. Manufacturers' Ins. Co., 
1 Gray, 373; Excelsior Fire Ins. Co. v. 
Royal Ins. Co. of Liverpool, 55 N. T. 357.] 

6. Quaere; as to the validity of an insurance 
by seamen of their shares in lie proceeds of an 
adventure, where the shares are in the nature 
of wages, though given in lieu thereof. 

[Cited in Henshaw v. Mutual Safety Ins. Co., 
Case No. 6,387; Niphon's Crew, Id. 10,- 
277.] 

7. Quaere; where the assured had property 
in the goods insured at the time of the insur- 
ance, whether a subsequent change of interest, 
before or after loss, would affect his right to re- 
cover. 

[Cited in Henshaw v. Mutual Safety Ins. Co., 
Case No. 6.387; Spare v. Home Mut. Ins. 
Co., 15 Fed. 709.] 

[Cited in McDonald v. Black, 20 Ohio, 193.] 

Assumpsit on a policy of Insurance. The 
policy was as follows: "The president, &c., 
of the Fishing Insurance Company, do by 
these presents, cause Z. Cook, Jr., for P. 
Hancox, to be insm'ed lost or not lost one 
thousand dollars on clothes and the proceeds 
thereof, on board schooner Emily, at and 
from New York, on the first day of Septem- 
ber, at noon, to the South Seas, and else- 
where, for the purpose of taking seals and 
oil, and to continue to the termination of her 
voyage at any port in the United States, with 
general liberty and the privilege of taking 
skins and procuring refreshments, and infor- 
mation and*any thing else, at any port or 
place that the master may think for the bene- 
fit of the voyage, entitled to the same aver- 
age as outfits and cargo." Liberty was also 
given to ship home skins by any other vessel 
or vessels. In case of loss, the policy Was to 
be sufficient proof of interest. The premium 
was eight per cent, per annum, warranting 
eight per cent The clothing and proceeds 
were valued at the sum insured. The policy 
contained the usual perils in Boston policies. 
The declaration alleged a loss by the perils 
of the seas. Plea, the general issue. By con- 
sent of the parties, a verdict was taken for 
the plaintiff, for §1200, subject to the opinion 
of the court upon a statement of facts admit- 
ted by the parties; and the verdict to be 
altered and amended according to the opinion 
of the court 

The facts will be found embodied in the 
opinion of the court 

Mr. Parsons and P. W. Chandler, for de- 
fendants, insisted: 

1. That the policy was to continue only un- 
til the clothes were sold. If it was to con- 
tinue till they were sold, delivered, and paid 
for, it amounted to an insurance on seamen's 
wages, and was void. 

2. That the plaintiflO had no insurable inter- 
est, after the goods were sold. That, to re- 
cover on the policy, his interest musthavecon-. 
tinned till the loss happened. But at that 
time he had no control over the property, and 
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no right of property in it. He .had suffered 
no loss, as the crew were personally liable to 
him. 

3. That the proceeds of the cargo had been 
paid for once, by the other policies, and the 
plaintiff must look to the amount there re- 
ceived for his remuneration. 

4. That so far as the clothes were affected, 
there were no proceeds, other than the debts 
of the sailors. If the catchings were insuffi- 
cient to pay the master and owners for ad- 
vances, and if Hancox could recover, it must 
be because there were no catchings,— and the 
policy was held by the court to guarantee the 
catchings, as well as the sailors' debts. 

5. That the plaintiff, as one of the owners, 
was fully insured by the other policies, and 
was fully paid, and if he now recovered, he 
would have, from the same office, a double 
payment of his loss. 

0. G. & F. C. Loring, for plaintiff. 

STORY, Circuit Justice. The questions 
arising upon this policy are of a somewhat 
novel character. The insurance is upon 
"clothes and the proceeds thereof," on a seal- 
ing voyage for seals and oil, in the South 
Seas, and back to the United States. In the 
course of the voyage, the schooner was ship- 
wrecked on Refreshment Island, one of the 
group of the Tristan d'Acunha Islands, in the 
South Seas; and the vessel and cargo, then 
consisting of about ninety barrels of whale 
and elephant oil, and thirty-si? seal-skins, 
were totally lost, with the exception of the 
thirty-six seal-skins, about fifty barrels of 
whale oil, worth $600 or ?700, and one hun- 
dred and eighty-two skins, worth about $2600, 
which had been previously sent home in an- 
other vessel, and had safely arrived. Ac- 
cording to the usage of this trade, it is cus- 
tomary to take on board clothing, bedding, 
and stores of all kinds for the use of the 
crew during the voyage, which are dealt out 
and sold to the crew, according to their wants 
during the voyage, by the master, and they 
are charged against the crew accordingly. 
They are sometimes put on board by the 
owner, and sometimes by other persons; and 
upon all such sales, the master is entitled to 
a commission. The crew in these voyages, 
receive a certain portion of the profits and 
proceeds of the oil and skins taken during 
the voyage, in lieu of wages. Their shares 
of the proceeds of the voyage are received, 
and sold by the owners, and are liable for all 
advances made to them by the owners, the 
master, and the shippers of clothes diiring 
the voyage, in the following order; first, the 
advances of the owners are to be paid; next, 
those of the master; and lastly, those of the 
shippers. 

In the present case, the plaintiff was a ship- 
per of clothes to an amount as invoiced, ex- 
ceeding SIOOO, under the usage; and it was 
agreed, that they should be taken on board 
and dealt out by the master to the crew, as 



they should need them; and be charged to 
them accordingly. The master was to re- 
ceive a commission of seven per cent, for his 
services. Accordingly, in the course of the 
voyage, and before the shipwreck, the master 
had dealt out and sold to the crew about 
$950 worth of the clothing; and there re- 
mained at the time of the shipwreck, unsold, 
about $oO or $100 worth of the clothing, 
which was then lost. It seems, that the 
shares of the crew, in the proceeds of the 
cargo sent home, were insufficient to pay the 
advances due to the owners and master; and 
therefore, nothing Could be obtained from 
that source by the plaintiff. Some of the 
crew ran away; others of them have gone to 
places unknown; and others have no known 
places of residence. Upon receiving informa- 
tion of the loss, the plaintiff, through his 
agent, abandoned to the underwriters for a 
total loss. Three other policies had been 
effected by the owners of the schooner Emily, 
on the schooner and her outfits, for the same 
voyage; upon which also, it seems, abandon- 
ments 'have been made, and they have re- 
ceived payment, as for a total loss. 

Such are the general facts; and upon these 
the question arises, whether the plaintiff is 
entitled to recover for a total loss; if not, 
whether he is entitled to recover for a par- 
tial loss. That he is entitled to recover the 
amount of the clothing which actually per- 
ished in the shipwreck, does not seem to 
me a matter upon which there can be any 
real dispute. No point of this sort was made 
at the argument; and I do not well see how 
any can be made. The real question turns 
upon the right to recover for a total loss. 
That this was a policy upon a real interest 
is clear; and the policy attached upon that 
interest to the full- amount insured. The 
point of controversy is, whether the policy 
upon the goods sold had terminated at the 
time of the shipwreck. The argument for 
the plaintiff is, that, upon the construction of 
the policy, it was either (1) a policy upon 
the clothing, until sold to the crew; or (2> 
it was a policy upon the clothing, until it 
was sold, delivered, and paid for. If the 
former be the true construction, then it is 
said that by the sales to the crew the policy 
pro tanto was discharged. If the latter be 
the true construction, then it amounts in ef- 
fect to an insurance upon the seamen's 
wages; for their shares of the proceeds are 
in the nature of wages; and the policy of 
the law prohibits such an insurance. The 
terms of the policy, construed without any 
reference to the usage of the trade, would 
not involve any real difficulty. A policy up- 
on goods and their proceeds is a policy, 
which covers the original goods, while they 
remain subject to the risks in the policy; 
and any other property, in which the pro- 
ceeds of those goods are invested, when 
taken on board in lieu thereof, and subject- 
ed to the like risks. But it is plain, that 
such could not have been the intention of 
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the parties to tills policy j for though it was 
contemplated, that the clothipg shoulcl he 
sold, it was never contemplated, that the 
proceeds should he, in a strict sense, specif- 
ically invested in any other property dwicg 
the voyage. The usage of the trade, which 
must he taken into consideration in constru- 
ing all policies, fully explains this whole 
matter. Stripped of its artificial texture, 
the real object of the policy was to cover the 
risks of the shippers, arising from the loss 
of the goods, or the frustration of the voy- 
age, by any of the perils insured against. 
The goods were to be put at risk. They 
were to be sold to the seamen; and if the 
voyage was successful, the shipper confi- 
dently looked to the proceeds of the adven- 
ture for the due payment of the sales made 
to the seamen. His reliance upon their per- 
sonal responsibility was altogether a second- 
ary consideration. As soon as the goods 
were sold to the seamen, the shipper acquir- 
ed an interest in the success of the voyage, 
equal to the sales. It was something in the 
nature of an inchoate lien, and whicli be- 
came an actual lien upon liie shares of the 
seamen in tlie proceeds of the adventure pro 
tanto, as fast as they were obtained. It was 
not against the marine perils alone to the 
goods themselves, while they were unsold, 
tliat the policy meant to protect the shipper; 
but also against the hazards of a loss of the 
voyage and adventure. It is analogous to 
an insurance upon outfits in a fishing or 
whaling voyage, where a large portion of 
the outfits are continually in the process of 
consumption in the progress of the voyage, 
and are expected to be repaid out of the pro- 
ceeds of the adventure. No one ever sup- 
posed, that an insurance upon outfl,ts termi- 
nated pro tanto with every day's consump- 
tion or destruction of the outfits; or, that 
such a policy did not attach upon the pro- 
ceeds of the adventure, though they could 
not be deemed in a strict sense the proceeds 
of the outfits. This is sufficiently apparent 
from what was said by the court in Brough 
V. Whitmore, 4 Term H. 206, and Hill v. Pat- 
ten, 8 East, 373. An insurance on the ship 
always includes the provisions of the crew 
for the voyage; and if the ship be totally 
lost during the voyage, no deduction Is ever 
made on accoimt of iiie provisions antece- 
dently consumed, whether the policy on the 
ship be open or valued. See, also, Haskins 
V. PIckersgill, 2 Marsh. Ins. 727; 1 Phil. 
Ins. (1st Ed.) 71, 72; 2 PhJ. Ins. (2d Ed.) 43. 
The terms of the present policy appear to me 
clearly to require this Interpretation- It 'is . 
a policy, as has been already stated, on the 
"clothes, and the proceeds thereof." The 
word "proceeds" can here have no sensible 
meaning with refeirence to the usage of the 
trade, unless It means the proceeds of the 
adventure. And then, again, it is added, 
that the insured Is to be "entitled to the 
same average as outfits and cargo." So that 
the subject-matter of the insurance in this 



case is treated by the underwriters them- 
selves as governed by the same principles 
and entitled to the same average losses as 
outfits and cargo in such voyages are. The 
valuation in the policy, also, in a case of this 
sort, seems to me to point clearly to an un- 
derstanding 'of the parties, that the interest 
insured and property put on board are to be 
treated as of the same value during the 
whole of the adventure, for all the purposes 
of the voyage. Nor does the policy stop 
here; for it goes on to provide, that in case 
of loss the policy itself Is to be sufficient 
proof of interest 

If, then, under the usage of trade and the 
terms of the policy, we are to treat this as 
In the nature of a policy _ on outfits, it would 
seem that there was no substantial objec- 
tion in the way of the right of the plaintlfic 
to recover for a total loss under the aban- 
donment. If, in the present case, the ves- 
sel had been successful in her outward voy- 
age, and upon the homeward voyage had 
been lost, with her .catchings and other pro- 
ceeds on board, it would be difficult to re- 
sist the claim of the plaintiff to a recovery 
for a total loss. He would have had a lien 
on the shares of the seamen in those pro- 
ceeds, or some interest in the nature of a lien. 
It seems perfectly clear, that a person hav- 
ing a lien, or an interest in the nature of a 
lien, on the property on board, has an insur- 
able Interest And It will make no difEer- 
ence in such a case, that he might still have 
a right to pursue his debtor personally for 
the debt, on account of which the lien at- 
tached. There are many authorities in the 
books to this effect; and among them are 
Godin V. London Assur. Co., 1 Burrows, 90; 
Lucena y. Craiifurd, 2 Bos. & P. (N. E.) 294; 
Hill V. Secretan, 1 Bos. & P. 315; Wolfe v. 
Horncastle, Id. 316; Wells v, Philadelphia 
Ins. Co., 9 Serg. & R. 103; Seamans v. Lor- 
ing [Case No. 12,583];'. Bussel v. Union Ins. 
Co. Ctd. 12,146]; and the cases of mortga.- 
gees, factors, and agents, cited by Mr. Phil- 
lips, in his excellent treatise on Insurance. 
1 Phil. Ins. (1st Ed.) 27, 41-51; Id. (2d Ed.) 
pp. 105-122; 2 Phil. Ins. (1st Ed.) 32-34; Id. 
41-^7, 61. 

- But, then, it is said, that in this case there 
were no proceeds, to which the lien did in 
fact attach; and the mere possibility of a 
lien is not sufficient to found an initerest 
This may be true sub modo. But here the 
question Is .not, as to an original interest In 
the clothing on and for the voyage; for that 
is clear. But the question is, whether the 
interest, once having attached to the policy, 
is gone by the subsequent sales; so that the 
plaintifC has ceased to have an Insurable in- 
terest Now, I am not aware, that any de- 
cision has been made, by which it has been 
established, that an interest ceases to be in- 
surable in the progress of a voyage, simply 
because it is subject to contingencies, or has 
not at the moment, any thing corporeal or 
tangible to which it Is attached. What in- 
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deed, upon such an interpretation, would be- 
come of insurances upon profits, or commis- 
sions, or freigtit, whicli are in the course of 
being earned? 

One of the difficulties of the argument is in 
likening an insurable interest to any other in- 
terest in property. The truth is, that an in- 
surable interest is sui generis, and peculiar 
in its texture and operation. It sometimes 
exists where there is not any present proper- 
ty, or jus in re, or jus ad rem. Inchoate 
rights, founded on subsisting titles, unless 
proliibited by the policy of the law, are in- 
surable; as, for example, freight, responden- 
tia, and bottomry. So it was held by a ma- 
jority of the judges in Lucena v. Graufurd, 2 
Bos. & P. (N. R.) 294:, 293. They also held, that, 
where there is an expectancy, coupled with 
a present existing title, there is an insurable 
interest; words which approach very near to 
a description of the present case. After re- 
ferring to the definitions by foreign jurists 
of the contract of insurance, they added: 
"These definitions clearly embrace a contin- 
gent interest, which is subject to the perils of 
the seas, and for the loss of which a compen- 
sation can be made." Lord Eldon, although 
he differed from some of the views of the 
majority of the judges, in tliat case said: 
"I have in vain endeavored, however, to find 
a fit definition of that which is between a 
certainty and an expectation; nor am I able 
to point out what is an interest, unless it be 
a right in the property; or a right derivable 
out of some contract about the property, 
which in either case may be lost upon some 
contingency affecting the possession or enjoy- 
ment of the property."2 Now, these words are 
very expressive and direct, as to the nature 
of the very interest of the plaintiff in the 
present case. He had a right in the original 
property, and he had a right founded upon a 
contract about that property, which has been 
lost by the contingencies of the present voy- 
age. Indeed, the policy in the present case 
seems studiously to have provided for the 
very case, which has happened, by the 
agreement of the underwriters, that in case 
of loss the policy itself shall be a sufficient 
proof of interest. In regard to another sug- 
gestion, that the policy is void as against 
public policy, because it in effiect.amounts to 
an insurance of seamen's wages, a few words 
may suffice. Assuming, for the purposes of 
the argument, that an insurance by the sea- 
men themselves on their shares of the pro- 
ceeds of the adventure would not be good, 
because they are in the nature of wages, 
though given in lieu of wages, (a point, upon 
which I desire to be understood as giving no 



2 Id. p. 321. See, also, on this same point, 
Wiggin V. Mercantile Ins. Co., 7 Pick. 271; 
Buck V. Chesapeake Ins. Co., 1 Pet. [26 U. S.] 
1.51, 102, 1G3; and Columbian Ins. Co. v. Law- 
rence, 2 Pet. [27 U. S.] 25, 46, 47. See, also, 
what was said by Lawrence, J., in Lucena v. 
Craufurd, on this point (2 Bos. & P., N. R, 
301.) 



opinion,) it is a sufficient answer to the argu- 
ment to say, that the present is not the case 
of such an insurance. The plaintiff has in- 
sured his own interest in the voyage, and not 
theirs. They may, indeed, in a possible case 
be benefited by this insurance; but the poli- 
cy itself is not on wages or on shares in lieu 
of wages; but simply on the property orig- 
inally shipped, and upon the proceeds of tlie 
adventure, so far as the plaintiff could or 
might have a lien thereon for his advances 
to the seamen. 

It has been suggested, that the plaintiff has 
in fact sustained no loss, because for any 
thing that appears, he may still recover the 
debts due to him from the seamen; and if 
so, he has sustained no loss. This objection 
has already been in effect answered. The 
question is not, in cases of this sort, wheth»>" 
the party has actually lost his debt, which, 
if caused by the insolvency or death of the 
debtor, would not be by a peril within this 
policy; but the question is, whether he has 
lost the security for that debt by the perils 
insured against, which the underwriters 
agreed to assume upon themselves. A mort- 
gagee or consignee of property may recover 
his insurance, if the property mortgaged or 
consigned is lost in the voyage, although 
the mortgagor or consignor still remains his 
debtor and is solvent Then, again, it has 
been suggested, that the party insured must 
not only have an interest in the property at 
the time when the insurance was made, but 
also at the time of the loss. This I certainly 
have been accustomed to consider the estab- 
lished doctrine, not only in the American but 
in the English courts. It was certainly so laid 
down by a majority of the judges in the case of 
Lucena v. Craufurd, 2 Bos. & P. (N. R.) 205; 
and it has been repeatedly recognized in the 
American courts. See 1 Phil. Ins. 27; Car- 
roll V. Boston Marine Ins. Co., 8 Mass. 515; 
Stetson V. Massachusetts Mat Fire Ins. Co., 
4 Mass. 330, 336, 337; 2 Phil. Ins. 27; Gor- 
don V. Massachusetts Fire & Marine Ins. Co., 
2 Pick. 249; Lazarus v. Commonwealth Ins. 
Co., 5 Pick. 76, 81. However, in the recent 
case of Sparkes v. Marshall, 3 Scott, 186, 2 
Bing. N. C. 761, 774, 776, there are intima- 
tions of opinion by the court of common pleas 
in England that, if the assured had proper- 
ty in the goods insured at the time of the in- 
surance, no change of Interest afterwards, 
before or after the loss happened, would af- 
fect the right of the insurer to recover. 
Whether this doctrine, so novel and so diffi- 
cult to be sustained upon principle, will be 
adhered to, is more than I am able to con- 
jecture. I can only say, that nothing in my 
judgment in the present case proceeds upon 
the admission of any such doctrine. And, 
indeed, it is quite possible, that the court 
may have intended to restrict their observa- 
tions to the particular frame of the policy in 
that case (the words of which are not given 
in the report), and under the peculiar cir- 
cumstances there stated. The policy may 
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have been drawn up in general terms, "for 
whom it may concern." 

Upon the whole, my opinion is, that the 
plaintiff in the present case is entitled to re- 
cover for a total loss. This opinion is found- 
ed upon the nature and terms of the present 
policy, operating upon the usage in this par- 
ticular trade. 1 consider, that the parties to 
this policy intended to cover the whole inter- 
est of the plaintiff, as a valued interest for 
the whole voyage, not only in the original 
clothing, but in the proceeds thereof, when at- 
tached by a lien, or a claim in the nature 
thereof, to the shares of the seamen in the 
proceeds of the adventure; and further, that 
the property insured was to be treated, as in 
the nature of an outfit; and that, if by the 
perils insured agauist, the voyage was total- 
ly lost and frustrated, then that the plaintiff 
was entitled to recover the full amount of 
the insurance, according to the valuation in 
the policy, leaving to the underwriters all 
their rights to salvage, &c., under the -aban- 
donment, as in the common cases of an insur- 
ance upon outfits, and other special interests. 



Case No. 6,014. 

HANCOX V. The PHBNIX. 
[See Case No. 11,111.] 



Case No. 6,015. 

HAND et al. v. The ELVIRA. 

[Gilp. 60.] 1 

District Court, E. D. Pennsylvania. April 14, 
1829. 

Salvage—Claim of Pilot— Contesting Salvors. 

1. What a pilot does beyond the limits of 
his duty as such may he the foundation of a 
claim for salvage, but not such acts as are with- 
in them. 

[Cited in Lea v. The Alexander, Case No. 8,- 
ir)3; The Wave, Id. 17,297.] 

2. If property abandoned by the master and 
crew, be taken possession of by a set of salvors; 
a second set have no right to interfere with 
them and become participators in the salvage, 
unless it appears that the first would not have 
been able to effect the purpose without the aid 
of the others. 

3. The amount of salvage to be allowed must 
be estimated by the compound consideration of 
the danger and importance of the service; the 
value of the property saved is an essential cir- 
cumstance in estimating the latter. 

[Cited in The Wave, Case No. 17,297. Ap- 
plied in The Charles, Id. 4,556. Cited in 
The Choteau, 9 Fed. 212; The Sandring- 
ham, 10 Fed. 571.] 

4. A previous and contradictory statement of 
a witness may be given in evidence to impeach 
his credit, but not as proof of the facts for- 
merly stated. 

[Cited in Merriman v. The May Queen, Case 
No. 9,481.] 

[This was a libel in admiralty by Recom- 
pense Hand, Daniel Hildreth, Enoch El- 

1 [Reported by Henry D. Gilpin, Esq.] 



(Case No. 6,015) HAND 

dridge, John Reeve, Isaac Smith, William 
Cm-gie, Francis Elbertson, Humphrey 
Hughes, assignee of Simeon Palmer, Jere- 
miah Bennett, Aaron Bennett, Albert 
Hughes, and Enoch Willis against the schoon- 
er Elvira and her cargo.] 

P. A. Browne, for libellants. 

Mr. Chaimcey, for owner and claimant. 

HOPKINSON, District Judge. This is a; 
claim of salvage by the owners and crew of 
the pilot boat Leo, for services rendered to- 
the schooner Elvira, by which it is alleged 
she was relieved from great danger and dis- 
tress, and brought safely into the port of 
Philadelphia. A correct and careful under- 
standing of the facts of the case is peculiarly 
indispensable to a just decision of it, for' 
every claim of this description turns on its 
own circumstances. The argument of the 
counsel for the libellants has been mainly 
raised on the statement published in a pa- 
per of this city, and furnished by John Sea- 
bury, the second mate of the Elvira, wbicb 
narrates the occurrences of the voyage in the 
usual- animated and exaggerated style of 
such communications made for the public^ 
and not for the more accurate purposes of a 
judicial inquiry. I cannot receive this publi- 
cation as any evidence of the facts stated in 
it John Seabm'y was examined as a wit- 
ness on behalf of the respondent; what,, 
therefore, he had said or published at anoth- 
er time, was properly admitted to impeach 
or test his credibility; and so far but no 
farther was it legal evidence. If a witness- 
at another time has given an accotmt of a 
transaction different from that given at the 
trial, he may be impeached by proving what 
he has said at another time, on the question 
of his credit; but j'oii cannot substitute the- 
other account in the place of that which you 
have discredited, making it thus the evi- 
dence of the cause. In this case, the differ- 
ence is rather in the force of the expressions- 
used, in the colouring of the description, in 
swelling exaggerations, than in matters of 
fact and essential importance. In a sea-- 
man's protest and reports the waves ai'e 
always mountain high, the winds never less- 
than a hm-ricane, and the peril of life gen- 
erally impending. There may be some pride- 
of authorship in these compositions, and the 
writer may aim to exhibit his power and 
skill in describing dangers. 

I will take the facts as they have been giv-- 
en by the witnesses examined here; and- 
there is no material variance between those- 
on the one side and on the other, where they 
speak of the same transactions. The Elvira 
sailed from St. Augustine, in Florida, on the- 
8th day of February last, loaded with live 
oak for the navy yard, at Norfolk, and bound 
for that port She had on board the captain, 
the first mate, the second mate, two hands- 
before the mast, two cabin passengers and 
seven steerage passengers who had been em- 
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ployed in cutting the live oak. From the Stb 
to the 21st February nothing occurred that 
was remarkable; but on the 21st the schoon- 
er was knocked down on her beam ends; 
about 8 o'clock in the morning they cut away 
the mainmast; the schooner righted and fell 
off before the wind. On the 22d they cut 
away the stauncheons and hove the deck 
load overboard, part of which had been pre- 
viously washed off. On the morning of the 
23d, the foremast was carried away. They 
then rigged two jury masts and determined 
to put into the first port in the United States. 
They could manage the schooner Xvith the 
jm-y masts pretty well; so that they could 
steer an eight point course. From the 23d 
of February to the 18th of Jlarch, we have 
jio regular or continued accounts of the oc- 
currences that happened. It seems that the 
schooner had been blown off, and had been 
navigated as above stated. It is important 
to be here noticed, that the effect of the gale 
was confined to the destruction of her masts 
and rigging; her hull does not appear to 
have received any injury. When she was 
knocked down on the 21st she took in about 
three feet of water; but after she righted 
and was got before the wind, she was cleared 
of this water by the pumps and leaked very 
little; about fifteen strokes in two hours, and 
this came through the deck. From the 21st 
of Februai-y to the 6th of March, the first 
mate says they were much fatigued, but aft- 
er that they were better and thought them- 
selves safe. On the Gth of March a man was 
washed overboard, by their shipping a heavy 
sea, which did not hurt the vessel. On the 
13th of March, they fell in with the schooner 
Milo, bound from Carolina" to New York, and 
put on board of her the two cabin passengers 
and two of the steerage passengers, who, I 
think, it was said, wanted to go there. From 
the Milo they received some bread and beef, 
being all the assistance they thought they 
wanted at that time. On the 14th of March 
they spoke a ship from round Cape Horn, 
belonging to Nantucket, but required nothing 
from her. The mate says that between the 
23d of February and 13th of March, they 
saw several vessels, but did not speak them. 
During the period mentioned, it was blow- 
ing a considerable part of the time, and as an 
excuse for neglecting his log book, the mate 
says they had enough to do to keep the ship 
from going to the bottom. This was be- 
tween the 23d of February and the 6th of 
March, after which, he says, they thought 
themselves safe. On the 17th of March at 
night, they made the lights on the Highlands, 
and, but for an imfortunate change of the 
wind, a few hours would have brought them 
to New York. But the wind came around to 
the westward; and the Elvira, unable to 
get to New York, bore away for Cape Henry, 
her original destination. On the mcafning 
of the 19th they saw a schooner to the west 
of them, about six miles. At 11 o'clock the 
wind died away calm. In the afternoon 



about 2 o'clock, or, as Palmer the pilot says, 
about 4 o'clock, they saw a small schooner, 
in the westward, which they took to be a 
pilot boat, and proved to be the Leo. She 
was steering on the wind S. S. E., and the 
Elyn-a "W. S. W. The pilot boat made one 
tack and fetched them, ran across her bow, 
launched a boat and came on board. There 
is no material difference, I may say, none of 
any kind, between the narrative of the mate 
and that of Palmer one of the pilots. Palmer 
says the weather was suspicious, that the 
sun was about crossing the line, and they 
generally look for a breeze. But the fact 
was that the weather was good, and so con- 
tinued throughout their service. The situ- 
ation of the Elvira at the time she fell in 
with the Leo was, that her masts and rig- 
ging were gone, but they had replaced them 
by jury masts and sails, under which she 
had navigated the ocean for three weeks; 
had been blown off the coast and returned 
to it; by the aid of which she would have 
safely entered the port of New York, but 
for a critical change of the wind; and with 
which she was at that moment making her 
way under a free sail to Cape Henry, her 
place of destination. Whether she would 
have reached there we cannot positively say; 
but we have had no account of the wind or 
the weather to render it improbable. I con- 
fess' that I am not without some doubt, 
whether, in such circumstances, the captain 
of the Elvira was justified in conaing to Phil- 
adelphia at all, and whether it was not his 
duty to pursue his course to Norfolk. He 
thought otherwise and may have been right; 
at any rate he asked and accepted the service 
of the libellants to bring him to Philadel- 
phia; and he is bound to pay for it. 

What was that service in relation to those 
who offered it, and whose claim to be re- 
munerated for it, is now to be decided? 
When the Leo saw the Elvira, the former was 
running with a free wind to her harbour, 
within the Capes of Delaware for the night. 
Jeremiah Bennett first discovered the schoon- 
er from the mast head. The Leo of her own 
accord, uncalled by any signal from the Elvira, 
not knowing of her distress, and perhaps 
supposing she wanted a pilot (for the Leo 
was a pilot boat, then actually cruising in 
her vocation) immediately brought towards 
the Elvira, making signals for her. These 
signals were answered by the Elvira, who 
was then between thirty and forty miles out- 
side of the capes. When the Leo came up 
with the Elvira, she was under low sail: 
the longest mast was not above twenty feet 
long, and she had two masts with temporary 
sails. When the pilots got on board, the in- 
quiry was not about any danger or distress 
on board the Elvira, but the usual salutation 
where are you from, and where bound? The 
answer was, from St. Augustine, East Flor- 
ida, and bound to Norfolk. The pilot then 
asked the master of the Elvira, if he did not 
want to go into the Capes of Delaware. The 
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second mate, Seabury, says the pilots asked 
if they wanted the assistance of their boat 
Palmer did not go on board the Elvira, and 
'testifies nothing of this part of the transac- 
tion, A negotiation commenced for taking 
the Elvira into the Delaware, the pilots hav- 
ing declined to take her to New York,' or 
Cape Henry, as the captain desired; and a 
line is given from the Elvira to the Leo, and 
both vessels proceeded* to the Capes of Dela- 
ware, the Leo towing the Elvira, but assisted 
by her sails. The witnesses differ a few 
hours about the time they came to anchor, 
within the capes; but there is no dispute 
that the weather was good, the night light, 
and no difficulty, danger or fatigue in the 
navigation; Palmer says,' "we towed the 
schooner along very easily." During the day 
of the 20th, the wind being unfavotirabl6, 
they remained at their anchorage within the 
capes. They left there on the 21st, in the 
morning, and anchored about three miles be; 
low Reedy island. They got under way next 
morning about ^ight o'clock; and about two 
or three o'clock, of the same day, came' to, d. 
little below the Point House, that is; about 
three miles froiii this city, and were at the 
wharf in the evening. Both of the mates as- 
sert that the Elvim had on board, when the 
Leo came to her, fifteen days of provision of 
beef, bread, and water, although their al- 
lowance had b^u reduced.- Such are tie 
leading facts of this case; and it is by thfem, 
that the claim: of the libellants must be de- 
cided. 

The first question is, whethe'r the' official 
character of the libellants, they being pilots 
of the Bay and River Delaware, made' it ^eir 
duty to do all they have done for the' relief 
of the Elvira; and whether under these cir- 
cumstances they can present theniselves be- 
fore the court as salvors. I have no difficulty 
on this point; nor has it been insisted upon 
by the counsel of the respondent, although 
very fiilly argued for the libellants. The 
iJiw makes the true discrimination. That 
which a pilot does in the ordinary course of 
his duty, can never be made the foundaition 
of a claim for salvage; and the difficulty and 
exertion being more or less in such a case, can 
make no difference. He takes his chance for 
such hazards; he knows he must be exposed 
to them; and it must be presumed that his 
official compensation is calculated on the 
probability of such exposures. He cannot be 
at the same time, and in the same act, a 
pilot and a salvor. But he may become the 
latter, for services beyond the limits of the 
duty of the former. If when a pilot is put 
on board a vessel to bring her into port, a 
violent wind arises, and she is threatened 
with a casting upon the shore, assuredly it is 
the duty of the pilot to exert his utmost 
labour and skill to preserve her: and for so 
doing he could* not set up a claim for compen- 
sation as a salvor. On the other hand, eases 
have occurred,* and many may be imagined. 
In which the assistance rendered by a pilot 



is clearly beyond what could have been re- 
quired of him by his official duty; and which, 
as Sir William Scott says, "may exalt a pilot- 
age service into something of a salvage serv- 
ice." I consider this case to be one of that 
description; and that the libellants are en- 
titled to compensation for the assistance giv- 
en to the Elvira, according to the circum- 
stances of the ease, and the principles of 
law applicable to it Whether a seaman can, 
in any case, become a salvor for services ren- 
dered to his ship, in any extremity of danger 
or distress, is an&ther question, upon which 
I do not now give any opinion. Great judges 
have differed about it but it is dear that a 
seaman is much more closely bound to a 
ship than a pilot, and his duties to her are 
far more extensive, permanent and severe. 

In deciding a case of this sort, where every 
thing is left to the discretion of the judge, 
I would not exercise that discretion arbitrari- 
ly, but hold it under the control of judicial 
principles and precedents. It is true It is 
difficult to find or force a rule, by which 
to -measure the quantum of salvage. Cir- 
cumstances vary so infinitely in the degree of 
danger; in the extent and risk of the service; 
in the value of the property; in the conduct 
and merit of the salvors, that a standard can- 
not be established to govern every case that 
occurs; nor even for classes of cases. There 
are nevertheless some general principles and 
precedents which have grown out of the ex- 
perience of- the courts, and afford strong 
lights to guide us in every new case, I will 
as briefly as it may be done, take a review of 
thei English and American adjudications upon 
this subject This review will be somewhat 
tedious; but as many decisions of high au- 
thority have been given, since the subject 
has beten agitated in this court, it may save 
uis trouble in future, to look to them now. 

The definition of salvage given by Abbott 
is clear, comprehensive and accm-ate. It is 
"the compensation that is to be made to per- 
sons, other than those connected with the 
ship, by whose assistance a ship or its load- 
ing may be saved from impending peril, or 
recovered from actual loss." A difficulty has 
seldom occurred in deciding whether any giv- 
en case -rt-as or was not a case of salvage. 
The question has generally arisen upon the 
quantum to be allowed. Now whether it be 
a case of impending danger, or of actual loss, 
it seems to be required that the property must 
be sa-ved or recovered by the assistance for 
which this compensation is claimed. We may 
not perhaps be so rigorous as to say, that it 
must be absolutely certain, that the property 
was salved by the assistance of the salvors, 
but it should be reasonably probable, that this 
was the case; and that the ship or cargo 
was preserved from loss or damage by their 
labour, skill and exertions. If goods are 
abandoned by tiose whose duty it was to take 
ca;re of them; or' if those persons are unable 
to preserve and protect them, it may be cor- 
rectly said they owed their preservation to 
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those wlio came to their aid; but it Is dif- 
ficult to maintain this proposition, -when the 
proper guardians of the propei*ty remain with 
it; and have both the ability and inclination 
to protect it from loss or damage. Therefore, 
if property abandoned by the master and 
crew be taliien possession of by a set of sal- 
vors, a second set have no right to interfere 
with them and become participators of the 
salvage, unless it appears that the first would 
not have been able to effect their purpose 
without the aid of the others. The same 
principle must apply to a. case, when the 
master and crew of the vessel are able to ef- 
fect the purpose of preserving and bringing 
her safely in, without the aid of others. 
My main doubt throughout this case has been 
upon this point. I have not clearly seen the 
necessity of any interference on the part of 
these salvors. I have not been satisfied that 
the Elvira could not have made her proper 
port, or some other, in- safety; that she might 
not have come into the Delaware without the 
assistance of the pilot boat; that she was "sav- 
ed from an impending peril." A service maybe 
convenient, beneficial, meritorious, and not 
necessarily, a salvage service. I will not, 
however, urge this objection upon the libel- 
lants. The master of the Elvira thought 
proper to accept the assistance offered to him; 
and the owner now is willing to pay what 
may be considered a Just and reasonable 
compensation for it. No exception has been 
taken to it, on this account The respondent 
has met the claim on liberal grounds. It may 
be that the master of the Elvira acted with 
a proper precaution, and attention to the in- 
terests of her owner, in coming here to refit. 
A change of weather might have been appre- 
hended at that season, which would have 
been dangerous to him; but in the actual 
state of things, when he put himself under 
the protection of the Leo, his danger was not 
pressing or apparent The "impending peril" 
was not immediate, or perceptible. This 
schooner had previously met with several 
vessels; had asked no assistance from any 
of them, further than some small articles 
of provision and water; her master and crew 
had never intimated any apprehension of per- 
sonal danger, nor any intention of seeking 
safety by leaving her. She was sound and 
tight in her hull, and with masts and sails, 
with which she could be pretty well man- 
aged. She had encountered and conquered 
much greater hardships and dangers than 
any that lay between her and her port; 
and the fair presimiption is that she would 
have reached it. 

We must inquire into the quantum of sal- 
vage that should be allowed in such a case, 
according to the principles and practice of 
admiralty courts in other cases. 

The compensation, which may be justly al- 
lowed for this service, should be governed 
by a compound consideration of the impor- 
tance of the service rendered, and the dan- 
ger and labour to which the salvors were 



exposed in rendering it; and the importance 
of the service depends upon the value of the- 
property saved, and the extent of the danger, 
which threatened it With a view to public 
policy this allowance should be weighed in 
a liberal scale; but with a primary regard 
for the unfortunate sufferer, whose protec- 
tion, relief, and interests are the true object* 
of policy. It has frequently fallen to the 
lot of Sir William Scbtt, a most liberal ad- 
miralty judge, to estimate the value of sal- 
vage services, and we shall see the measure 
he has adopted in the case of The Aquila, 
1 0. Rob. Adm. 37. In that case the ship 
and cargo were found at sea, absolutely de- 
serted by those, whose duty it was to pro- 
tect them, and a total loss was certain un- 
less prevented by strangers. The finders 
contended for a property in the goods as 
their own; and not merely for a reward as 
salvors. This, and several other interesting 
questions, were discussed in the ease, which 
are not to our present purpose. The rate of 
salvage is our inquiry, and in this most des- 
perate case, in which the owners owed every 
dollar that was restored to them to the serv- 
ices of the salvors. Sir William Scott gave 
them but two-fifths; or less than one-half. 
In the same volume, page 306, the case of The 
Joseph Harvey is reported. This was the pe- 
tition of a pilot for salvage, in which it was 
decided that a pilot may render a service to a 
ship in distress, which will entitle him to be 
considered something of a salvor. The peti- 
tioner espied the Joseph Harvey under a sig- 
nal of distress; the wind blowing hard; the 
waves running hign. He went to her and 
got on board with great difficulty; this the 
judge thought gave no claim to any thing 
more than common pilotage. It is not says 
he, for such reasons that pilots can be en- 
titled as salvors; their occupation is hazard- 
ous from its nature. In the case of The 
William Beckford, 3 C. Rob. Adm. 355, Sir 
William Scott, says: "The principles, on 
which the court of admiralty proceeds, lead 
to a liberal remuneration in salvage cases; 
for they look not merely to the exact quan- 
tum of service performed in the case itself, 
but to the general interests of the naviga- 
tion and commerce of the country, which 
are greatly protected by exertions of this na- 
ture. The fatigue, the anxiety, the determi- 
nation to encounter danger, when necessai*y, 
the spirit of adventure, the skill and dexteri- 
ty which are acquired by the exercise of 
that spirit all require to be taken into con- 
sideration. What enhances the pretensions 
of the salvors most, is the actual danger 
which they have incurred." I cannot for- 
bear to observe, that not one of these ele- 
ments of salvage, so eloquently described, Is 
found in the case before us. Neither fatigue; 
nor anxiety; nor courage; nor spirit of ad- 
venture; nor skiU and dexterity; nor the 
least actual danger. In the case of The Wil- 
liam Beckford, the judge thought there was 
no peril of life, in the degree contended for 
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by the salvor's counsel; from which ex- 
pression we must presume it did exist in 
some degree; but there was great alarm 
about the possibility of saving the ship after 
she got upon the sand. It was proposed to 
the master to throw the cargo overboard, 
and he acquiesced in it, and it was resisted 
by the salvors, who used their efforts and 
employed their skill, and the ship and cargo 
were finally saved. These exertions were 
continued through the third day, and the 
salvors were numerous. A circumstance al- 
ways, and properly considered. The judge 
acting in so strong a case of labour, skill 
and service, and applying to it the liberal 
principles with which he prefaces his de- 
cree, gave to the salvors, less than one-four- 
teenth part of the value of the property 
saved; that is .something more than one 
thousand two hundred pounds, on seventeen 
thousand six hundred and four pounds. 

In the case of The Trelawney, 4 C. Rob. 
Adm. 223, the Lord Nelson a slave ship had 
recovered the Trelawney, another slave ship, 
on the coast of Africa from some insurgent 
slaves, who had dispossessed the master and 
crew and set them on shore. This was done 
after a severe conflict, with very desperate 
- persons, in which some of the crew of the 
Lord Nelson were wounded. Without this 
adventurous effort, the Trelawney and her 
cargo would have been inevitably lost. The 
judge in deciding the case says, he will con- 
sider the value of the property and the 
service performed, which, he adds, "Is to be 
considered as a rescue effected from pirates, 
and, to say the least of it, full as meritorious 
as recovering property out of the hands of a 
public enemy." On this view he would have 
given salvage in as high a proportion as 
directed by the prize act, for cases of re- 
capture of war. But he remembers the na- 
ture of the trade, in which the two ships 
were employed; their common danger, and 
the policy and duty of rendering mutual as- 
sistance, and not as ships accidentally ren- 
dering such assistance— considerations having 
some bearing on the case before us. Under 
these circumstances the court allowed one- 
tenth of the ship and cargo, both confessedly 
saved from total and inevitable loss. In 
the case of The Blenden Hall, 1 Dod. 414, 
the vessel, loaded with naval stores, was 
separated from her convoy by tempestuous 
weather, by which she was greatly dam- 
aged in her hull and rigging; she was taken 
by a French frigate, her master and crew 
taken out, and the ship scuttled. She was 
found in this situation, by the packet Eliza, 
who put a number of her crew on board of 
her. Afterwards, being in great peril from 
stormy weather, and in great distress, she 
was relieved by the Challenge who put men 
on board of her, and she was brought to Plym- 
outh. Sir WUliam Scott gave one-tenth of 
the value of the property saved . to 'the sal- 
vors. The case of The Raikes, 1 Hagg. Adm. 
246, was the first case of salvage service by a 
llFED.CAS. — 27 



steamboat. Lord Stowell declares his incli- 
nation to encoux'age, as much as possible, 
similar exertions, on account of the great 
slvill and power of vessels of this description. 
The ship saved was delivered from a peril- 
ous situation; there was great alacrity in 
rendering the assistance; the steamboat went 
o.ut from Dover, being sent for on purpose 
to relieve" the Kaikes; she lay by her all 
night in the month of December, watching 
and attending her, and finally brought her 
safe in. The vessel and cargo were esti- 
mated at the value of twelve thousand five 
hundred pounds, and the judge meaning, for 
the reasons stated, to be -exceedingly liberal, 
allowed the salvors two hundred pounds. 
The commissioners, from whose award this 
was an appeal, had given but one hundrecS. 
and fifty pounds. 

These are the leading English cases, and! 
fix a principle of llbei'ality tempered by mod- 
eration, and a just regard to the rights of the- 
owners of property exposed to marine haz- 
ards, that may be safely followed. The^ 
American decisions, on this subject, do not 
differ in their principles from those cited' 
from abroad, although the allowances appear- 
to be rather more liberal. ^ 
I shall refer to some of the best authority. 
An early and leading case In this district, is- 
that of Warder v. La Belle Creole [Case No, 
17,165]. Judge Peters, who examined the- 
question very carefully, says that the com- 
pensation is not to be a mere quantum meru- 
erunt, but an exemplary reward; compre- 
hending a reward for the risk of life and" 
property by the salvors; labour and danger; 
and even as a premium for similar exertions. 
He quotes the principle that "he, who has 
recovered the property of another from immi- 
nent danger, by great labour, or perhaps, at 
the hazard of his life, should be rewarded by 
him, who has been so materially benefited 
by that labour." Thus an imminent danger, 
great labour,- hazard of life, and material 
benefit, are the ingredients of a meritorious 
salvage. The judge says, "that the mari- 
time law has varied from twentieth to one 
half, according to the description and value 
of the article saved, and the risk, labour and 
expense of salvage." In this case of The 
Belle Creole, the court allowed a salvage of 
one-thu;d. The circumstances were these. The 
libel stated that when the saving ship fell 
in with the Belle Creole, she was declared to 
be sinking; her master desired the salvors to 
remain by him; the weather was tempestu- 
ous;- and the captain and crew, at thehr re- 
peated solicitations, were taken on board of 
the Amiable. A proposition- was made to 
burn the Creole. Her captain and crew de- 
clared when they left her, that they relin- 
quished and abandoned her, and every thing 
on board of her; she was left without a 
living person on board; the next day the 
master and crew of the Amiable took from 
her a quantity of merchandise, and she was 
set on fire at the request of her master. The 
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answer admitted, that slie was in great dis- 
tress, and in danger of perishing; and the 
leading facts stated in the libel, were estab- 
lished by the evidence. She had eleven feet 
of water in the hold, when the articles were 
taken out of her; and one half of her cargo 
had been thrown overboard, before she fell 
in with the Amiable. The judge speaks of 
her situation as distressed and hopeless. In 
the case of The Cato [Taylor v- The Gato, Id. 
13,78tJ], she was found by the Alexander "in. 
great distress, and on the point of perishing." 
Her master, crew, and part of her cargo were 
taken out of her, and she was abandoned. 
A gross sum of one thousand five hundred 
dollars, was allowed to the salvors, being 
about two fifths of the property saved. The 
schooner Polly [Tyson v. Prior, Id. 14,319], 
with a cargo of flour, was dismasted at sea; 
continued nine days under jury masts, and 
was in a very distressed situation. She fell 
in with the Triton, on board of which her 
whole crew went; and which remained by 
her that day and the following night Then 
another ship, the Reserve, came up, and the 
Triton being heavily laden, the captain and 
crew of the Polly went on board of the Re- 
serve. The Triton left them; the Reserve 
took the Polly in tow for five or six days; 
and during that time took out the articles li- 
belled, having been detained by this service 
a week on her voyage. Judge Story, affirm- 
ing the decree of the district court, allowed 
a salvage of one-third. Observing that "by 
the stoppage, it seems to have been generally 
considered, that a deviation resulted, and of 
course that the ship was put at the hazard of 
the owner." In the case of The Blaireau, 2 
Cranch [6 U. S.] 240, two fifths were allowed 
by the supreme court of the United States, in 
a very hopeless case, recovered altogether by 
the salvors. The case of The Cora [Bond v. 
The Cora, Case. No. 1,G21] was a deplorable 
case of distress. She was deserted by her 
crew, with five feet of water in her hold; and 
brought into port by part of the crew of the 
Ceres with great difficult?; exposing the 
Ceres to great danger from the absence of so 
many of her hands. The men put on board 
the Cora were also exposed to much danger, 
during a storm. In such a case, one third of 
the gross amount of sales, was given to the 
salvors, by the district court, and affirmed on 
appeal, by the circuit court The Maria 
[Jurgenson v. The Catharina Maria, Id. 7,587] 
suffered in a storm "so long and so much, 
that she became a mere wreck, and no hope 
of safety was left." One third of the arti- 
cles saved from her was allowed to the sal- 
vors. The Maria sunk and was lost. 

With these precedents in our view, I will 
recur to the case of these libellauts. I have 
already shown, that the "impending peril," 
if any existed, was inconsiderable, uncertain, 
and distant; resting rather in apprehension 
than reality. The danger of the original dis- 
aster had gone by; "we thought ourselves 
safe," says the mate, and the conduct of all 
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on board shows that they really did think so. 
Such being the condition of those to whom 
the assistance of the libellants was tendered 
and given; what is the amount of the merit 
of this assistance, in reference to the labour, 
skill, risk, and expense with which it was 
attended? Whea the libellants descried the 
Elvira, they were cruising in their ordinary 
vocation, looking out for employment; they 
were, it is true, without the prescribed limits 
of their pilotage ground, but they had gone 
there for their own pleasure or profit and not 
in the seiwice of the Elvira; at the moment 
they were steering for their harbour, within 
the capes, for the night . They return six or 
eight miles to the Elvira; and this was all 
the distance they went Qut of their way. 
They made fast a tow line; resumed their 
course to their harbour, an^ came to it in 
fine weather, and with a favouring wind, a 
few hours later than they would have done, 
had they left the Elvira to her fate. So far 
they had endured neither labour, risk nor ex- 
pense in this service. On account of a head 
wind they remain snug and safe in this har- 
bour during the next day, which was the 
20th of March; in the morning of the 21st, 
they make sail and proceed up the bay; and 
in the evening come to anchor about three 
miles below Reedy island. The next morn- 
ing, at about eight o'clock, they are under 
way again; and come to, above the Point 
House, that is, about three miles below the 
city, at between two and three o'clock, in the 
same afternoon; in a short time they are at 
the wharf in this city. All this was done 
without one moment of anxiety or danger; 
one effort of labour; and a very small ex- 
pense. The sails of the Leo and the Elvira, 
acted upon by a favouring breeze, performed 
the whole duty, and for aught we know, the 
crews of both vessels reposed in total inac- 
tivity, during the whole passage. In coming 
within the capes, on the night of the 19th, 
the libellants only did what they would have 
done for their own purpose and accommoda- 
tion: and all they added to their labour in 
the service of the Elvira, was the passage 
from thence to Philadelphia, and the towing 
of her into the capes. The Elvira appears to 
me to have been so entirely able to get up to 
the cily of herself, that I am inclined to be- 
lieve, the Leo accompanied her, not because 
her aid was necessary, but to look after her 
reward. When we consider the rate, at which 
these vessels came up the bay and river, 
sailing from their anchorage, a few miles be- 
low Reedy island, to Gloucester Point, a dis- 
tance of fifty-five miles, in about seven hours, 
it is clear the Elvira did not hang very 
heavily on her conductor, but must have been 
greatly aided by her own sails in her prog- 
ress. I must repeat that it can hardly be 
doubted, that she could have come up of her- 
self; that after she got within the capes, she 
was no longer in any danger; and that the 
necessary, indeed the useful service, she re- 
ceived from the Leo, ended on theU* anchor- 
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ing in their harbour, on the. first night It 
will be recollected, that she there got a new 
janchor from the shore, and her danger at 
least was at an end. 

In assessing the compensation, which should 
be paid to these hbellants, we must not over- 
look the great loss irretrievably sustained by 
the owner of the Elvira and her cargo, by 
this disaster. Her masts, sails, and rigging en- 
tirely demolished; her anchor and chain cable 
lost; her load thrown or swept overboard; 
and a voyage protracted for six weelis, that 
might have been performed in as many days. 
It is perhaps not too much to say, that half 
of his property has been sunk in this mis- 
fortune. It would be cruel and unjust to 
.aggravate so much sufiEering, by an extrava- 
gant charge for such inconsiderable services. 
We must not teach a salvor, that he may 
stJand ready to devour what the ocean may 
spare; he must not be permitted to believe, 
-that he brings in a prize of war, and not a 
friend in distress. If he has afEorded his 
.assistance to the distressed in a proper spirit, 
he will be satisfied with a just and. fair re- 
muneration for the labour, hazard, and ex- 
j)ense he has encountered in the service; and 
it is only a proper spirit that we should seek 
^r desire to satisfy. To this measure of com- 
pensation the judge, governed by a liberal 
policy, will add a reasonable encouragement, 
which the 'generous and humane will hardly 
:need, to prompt men to exertions to relieve 
-their fellow men in danger and distress. 
But we must remember that the policy of 
'the law is not to provoke or satisfy the appe- 
-tlte of avarice; but to hold an inducement to 
isuch as require it, to make extraordinary ef- 
forts to save those, who may be encompassed 
with perils beyond their own strength to 
:subdue. In the present case we can hardly 
say, that any extraordinary effort was made; 
to take a tow line for a disabled vessel, is one 
-of the most ordinary acts of courtesy among 
.seafaring men. I know of no probable or 
^plausible calculation, on which I can suppose 
that this pilot boat, and those on board of 
her, could have earned half the amount ten- 
-dered by the respondent, while engaged with 
the Elvira, and certainly they could not have 
•earned it, with less labour, risk and expense. 
I decree that the sum of three hundred dol- 
lars, which is above one ninth of the value 
.of the property saved, be paid, clear of costs 
-to the libellants for their services rendered 
to the schooner Elvira, and her cargo. If in 
fixing this amount of salvage, I have been 
influenced by the sum .offered by the respond- 
.eht, I can assure the libellants that that in- 
fluence has been altogether favourable to 
them. I make no order of distribution 
^among the salvors, as- theur counsel has in- 
formed the court, they have arranged, or will' 
. arrange, this matter among themselves. 
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Case No. 6,016, 

HAND v. YAHOOLA MIN. CO. 

[2 Woods, 407.] 1 

Circuit Court, W. D. Georgia. March Term, 
1S73. 

Judgment bt Default— Opesisg op Same. 

A default was set aside, and judgment open- 
ed where defendant, by affidavit, excused his 
neglect in not making defense, and made it ap-. 
pear that he had a good defense, and offered to 
pay costs and plead instanter; the. motion to 
set aside the default having been made at the 
term at which the judgment was rendered, and 
continued several terms without fault of de- 
fendant. 

[Suit by Nathan H. Hand against the Ya- 
hoola Mining Company.] This cause was 
submitted "on motion to open a judgment by 
default. 

B. N. Broyles, for the motion. 
L. E. Bleckley, contra. 

WOODS, Circuit Judge. The declaration 
was filed on the 15th day of February, 1871, 
and summons was served in the same month. 
On the 10th of March, 1871, Printup & For- 
ch6, attorneys, filed for the defendant, the 
plea of the general issue, signing themselves 
as attorneys for defendant, and for the 
stockholders of- the company. On March 22, 
1871, the court struck said plea from the 
files, because said attorneys, oh a rule to 
show their authority to appear for said com- 
pany failed to do so, and on the ground that 
the stockholders could not be admitted to de- 
fend the suit, and the court refused to allow 
John A. Wimpey, another attorney of the 
court, to file a plea of the general issue for 
certain named stockholders, but said Wim- 
pey did file the general issue, signing him- 
self as attorney for the said company. This 
plea the court ignored as filed without au- 
thority, and on the same day, to wit, on 
the 22d day of March, 1871, plaintiff's coun- 
sel took a default and moved for a writ ot 
inquiry, which was granted, and the jury 
• returned a verdict for over $50,000, on whicn 
final judgment was entered. On the 9th of 
June, 1871, and during the same term and 
ten days before its end, the motion, now on 
hearing to set aside the defaidt and open the 
judgment, was filed. 

In the view we take of the case, it is un- 
necessary to consider whether the plea of the 
general issue, filed by Wimpey for the com- 
pany, was properly stricken or not. We 
assume that the defendant was in default, 
and that judgment by default was properly 
taken. The question then, for decision Is, 
sho.uld the judgment be opened on the show- 
ing-made-by-defendant? -The affidavit, filed - 
in support of the motion, alleges as an excuse 
for the default in filing a plea to the merits 
that the plaintiff, who was the acting treas- 
urer of said company and had control of 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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its affairs up to March 13, 1871, colluded 
with one F. W. Hall, the then clerk of said 
company, they being the only officers of the 
company then residing in Georgia, and that 
they did all in their power to prevent the 
making of any defense to said action; that 
on the 13th of March, 1871, new officers were 
elected for the company, and that the new 
officers were Tmable to organize and provide 
for the defense of the suit imtil after the 
judgment by default had been taken. The 
affidavit further declares that the defendant 
is not indebted to plaintiff upon the claim 
sued on, which is entirely unjust and un- 
founded. The defendant, on making the mo- 
tion to open the judgment, offered to pay 
all costs, to plead instanter, and to go to 
trial so that the plaintiff should not lose a 
term by the opening of the default. The 
hearing of this motion has, -without the fault 
of defendant, been delayed from time to time 
until now. It should therefore be considered 
as if brought to hearing on the day it was 
made. We are clear in the opinion that the 
motion should be sustained. 

It is almost a matter of course to open a 
default on an affidavit showing a meritorious 
defense, and excusing the neglect in not 
pleading within the rules, the defendant of- 
fering to pay costs and plead instanter. 1 
Tidd, Pr. 562, note, and 567; Bennet v. 
Puller, 4 Johns. 486; Davenport v. Ferris, 6 
Johns. 131; Tallmadge v. Stockholm, 14 
Johns. 342. Great injustice might be done 
the defendant by refusing this motion, and 
if loss comes to the plaintiff by opening the 
judgment at this late day, it is the conse- 
quence of his own neglect, for he might have 
had this motion disposed of and a new trial, 
at the same term at which he recovered his 
judgment by default. The motion will be 
sustained on the payment by defendant of 
all costs made up to the date of filing the 
motion, and upon the condition that defend- 
ant plead instanter. 



Case No. 6,017. 

In re HANDELL. 

[15 N. B. R. 71.] 1 

District Court, W. D. Texas. July 1, 1876. 

Baskruptot — Services of Attorset— Priority 
of cx^aim for. 

1. The claim of an attorney for services ren- 
dered in defending a suit prior to the commence- 
ment of the proceedings in bankruptcy is not 
entitled to priority. 

2. The claim of an attorney for services ren- 
dered in preparing the petition and schedules 
and filing the same is not entitled to priority, 

[In bankruptcy. In the matter of Richard 
Handell.] 

1 [Reprinted by permission.] 



By S. T. NEWTON, Register: 
I, the undersigned, register of said district, 
pursuant to the special order of reference 
made herein of the claim of Messrs. Good & 
Coomb es, attorneys, for compensation, would 
respectfully report: That, from a careful 
examination of the petition exhibited, and 
deposition for proof of debt filed by said par- 
ties, it appears that the services for which 
they claim compensation were rendered at 
the instance of the bankrupt, in part, in de- 
fense of a suit pending in the state court at 
Dallas, in said district, prior to the com- 
mencement of proceedings in bankruptcy, 
and for preparing, subsequently, the petition 
and schedules- of said bankrupt and filing 
the same. While I am not prepared to say, 
in view of the amount involved in the suit 
which they defended in said court, that the 
amount charged by said attorneys is unrea- 
sonable, I do not think the claim, as is con- 
tended for by said attorneys, is embraced in 
that class of claims provided for by section 
5101, Rev. St. [14 Stat. 531], which declares 
"that in the order for a dividend the follow- 
ing claims shall be entitled to priority. First, 
the fees, costs and expenses of suits, and of 
their several proceedings in bankruptcy, un- 
der this title, and for the custody of property 
as herein provided." This subdivision of said 
section has been construed to include only 
the costs due the register, clerk, marshal, and 
assignee; and not any expenses incurred by 
the bankrupt, or for services rendered by at- 
torneys for the bankrupt in preparing the pe- 
tition and schedules of the bankrupt "An 
attorney is a general creditor in respect to- 
services rendered in the preparation of the 
petition, schedules, and consultation therefor^ 
and must prove his debt in the usual form 
and take his dividend in concurrence with 
the other creditors of the bankrupt." In re 
Jaycox [Case No. 7,239]. See, also, rule 30, 
General Orders in Bankruptcy. This case' 
and rule seem to be decisive of the question 
presented by this claim, and that the parties 
are entitled to receive but a pro rata divi- 
dend with the other creditors of the estate in 
bankruptcy. 

DUVAL, District Judge. The above report 
of Mr. Register Newton and all the papers- 
connected with the claim of Messrs. Good & 
Coombes, attorneys, etc, against the estate 
of Richard Handell, bankrupt, having been 
considered by me, I concur in the. opinion of 
the register, tiiat under the law the said claim, 
cannot be regarded as_ having priority over 
the creditors, and while it is just and meri- 
torious, it can only be paid pro rata with, 
others. 

The opinion of the register is affirmed and. 
approved. 



[11 Fed. Gas. page 421] 



(Case No. 6,018) HANDLIN 



Case No. 6,018, 

In re HANDLIN et al. 

£3 Dill. 290; i 12 N. B. R." 49; 2 Cent. Law J. 
264.] 

Circuit Court, B. D. Arkansas. April Term, 
1875. 

Bankrupt Act^EXemptioxs out of Partsekship 

Assets— CoNSTiTaTioNAL Provision as 

TO Exemptions Construed. 

Under the bankrupt act of 1867, §§ 14, 36 [14 
Stat. 522, 534], and constitution of the state, of 
Arkansas of 1868 (article 12, § 1), bankrupts 
who are co-partners are not entitled to separate 
or indiTidual exemptions out of the partnership 
effects. 
[Cited in Re Stewart, Case No. 13,420; Re 

Boothroyd, Id. 1,652; Re Hughes, Id. 6,- 

842; Re Melvin, Id. 9,406.] 
. [Cited in Giovanni v. First Nat. Bank, 55 Ala. 

305; State v. Spencer, 64 Mo. 357.] 

Petition for review under section 2 of the 
bankrupt act. This case came before the 
court on a question as to the right of individ- 
uals composing a bajikrupt firm to claim in- 
dividual exemptions out of partnership ef- 
fects. The individual schedules of each of 
the partners aforesaid disclose personal prop- 
erty of Handlin to the amount of $532.85, 
and of Venny to the amount of $130.00. The 
partnership schedules disclose personal prop- 
erty sufficient to make up the sum of $2,000 
claimed by each of the partners. This latter 
sum is the amount allowed to "any resident" 
of the state of Arkansas, as exempt from ex- 
ecution or other final process, by the exemp- 
tion laws of the state as they existed in the 
year 1871. Const 1868, art. 12, § 1. Each 
of the partners claims as follows: Handlin, 
$1,467.13,* which, added to his $532.85, 
amounts to $2,000. Venny claims $1,850.00; 
which, added to his $150.00, amounts to $2,- 
000. Hubbard Stone, the assignee of paid 
bankrupt estate, refused to allow the $1,407.- 
15 and the $1,850 claimed above, and on the 
20th of February, 1875, set apart as exempt, 
and issued certificates as follows:— To Hand- 
lin, specified articles of personalty to the val- 
ue of $532.85; to Venny, same, amounting to 
$150,— being the amount of personal property 
shown by the schedules of each to' be their 
Individual property respectively. To this ac- 
tion of the assignee, the bankrupts by their 
attorneys, excepted, and the matter was 
brought before the district court upon the 
statement of facts herein set forth. Where- 
upon the action of the assignee, as aforesaid, 
was by the court disapproved and set aside, 
and the assignee was pro forma ordered to 
allow each of the bankrupts, Handlin and 
Venny, the balance claimed by each of them 
as above stated, out of the partnership ef- 
fects. The order of the district court was as 
follows:— "The assignee is directed to allow 
to each of the bankrupts out of the partner- 
ship effects a sum which, added to their re- 
spective individual efCects, will give to each 

_ : J 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



an exemption of personal effects to the value 
of $2,000." The assignee excepted, and 
brings the matter before the circuit court on 
a petition for review. It was admitted that 
the bankrupts constituted all the mem"bers of 
the firm; that they were adjudged bank- 
rupts on their own petition, prior to the tak- 
ing effect of the constitution of the state, of 
1874, and while section 1, art 12, of the con- 
stitution of 1868 was in force; and that nei- 
ther of them had a homestead, or claimed a 
homestead exemption. 

Dodge & Johnson, for assignee. 
N. & J, Erb, for bankrupts. 

DILLON, Circuit Judge. The bankrupt act 
(section 14), after excepting from its opera- 
tion the household and kitchen furniture and 
other articles and necessaries of the bank- 
rupt, not exceeding in value, in any case, the 
sum of $500, also excepts "such other prop- 
erty n'ot included in the foregoing exceptions 
as is exempted from levy and sale upon ex- 
ecution or other process * * * by the laws 
of the state in which the bankrupt has his 
domicile." 

The constitution of the state, of 1868, in 
force until after the bankruptcy here in ques- 
tion, contained this provision: — "The person- 
al property of any resident of this state, to 
the value of $2,000, to be selected by such 
resident, shall be exempted from sale on ex- 
ecution, or other final process of any court, 
issued for the collection of any debt, con- 
tracted after the adoption of this constitu- 
tion" (article 12, § 1). This provision is self- 
executing. In re Hezekiah [Case No. 6,448]. 
The bankrupts were co-partners and were ad- 
judged bankrupts as such; one of them had 
individual assets to the amount of $532.85, 
and l^eother to the amount of $150.00, The 
firm assets amounted to several thousand 
dollars, but not enough to pay all the firm 
debts. Each of the bankrupts claims out of 
the firm assets a sum sufia.cient with the indi- 
vidual property set apart to him, to give him 
an exemption of personal effects to the value . 
of two thousand dollars. This claim was 
sustained, pro forma, by the district court, 
and the assignee contests its rightfulness. 

Upon the best consideration I have been 
able to give to the subject, my conclusion is 
that the claim of the bankrupts in this be- 
half cannot be sustained. This opinion rests 
upon the language of sections 14 and 36 of 
the bankrupt act, and of the constitutional 
provision above quoted; upon the general 
principles of the bankrupt law and the law 
of partnership, and upon the weight of :iu- 
thority upon the subject Whatever property 
is exempted by section 14 of the bankrupt 
act is excepted from the operation of the act 
and the title to it does not vest in the as- 
signee. This is not denied, and has been fre- 
quently decided. 

Section 36 relates to the bankruptcy of 
partnerships, and contains the provision tljiat 
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when persons who are partners in trade are 
adjudged bankrupt, "a warrant shall issue, 
upon which all the johit stock and property 
of the co-partnership, and also all the sep- 
arate estate of each of the partners, shall be 
taken, excepting such parts thereof as are 
hereinbefore excepted." That is, all of the 
firm property is to be seized on the warrant, 
and all of the indiTidual property of the part- 
ners, except such of the individual property 
as is exempted to the partners severally. 
And the further provision is that, after deduct- 
ing expenses and disbursements, "'the net I'ro- 
ceeds of the joint stock shall be appropriated 
to pay the creditors of the co-partnership, 
and the net proceeds of the separate estate 
of each partner shall be appropriated to pay 
his separate creditors," etc. Taken all to- 
gether, this language does not contain any- 
thing to favor, but much to contravene, the 
notion that individual exemptions should be 
allowed out of the partnership estate. And 
the same observation applies to the language 
of the constitutional provision. 

But conceding that the language of the 
bankrupt act and of the constitution of the 
state is not so clear to this end as to exclude 
doubt, the general principles of the law are 
against the allowance of the exemption 
claimed. "Where, as in this case, the partner- 
ship and all its members are declared bank- 
rupt, the firm is treated as being dead, ex- 
cept to close up its affairs. There is no ex- 
emption to the firm, as such; nor is it 
contended that there can be. But each of 
the partners claims an individual exemption 
to the amoimt of two thousand dollars out 
of the firm property, and at the expense of 
the firm creditors? and if the claim is valid, 
it would be equally so if there were six i»art- 
ners, instead of two. It is a claim not de- 
pending upon the amount of capital which 
the partner making the claim contributed to 
the firm, nor upon the state of the accounts 
between him and his co-pai-tners. He may 
never have put a dollar of capital into the 
firm, or he may have drawn out all of his cap- 
ital and owe the firm, and yet it is insisted 
that, not only as against his co-partners, but 
as against the creditors of the firm, he may, 
in default of ncJt possessing individual es- 
tate, lay his hands upon two thousand dol- 
lars of the joint estate and appropriate it as 
exempt. This I am sure he could not do be- 
fore bankruptcy without his co-partner's con- 
sent, and after the bankruptcy the co-partner 
is incapable of giving any consent to affect 
rights fixed by that event 

The pretension set up in this case, whether 
considered with reference to the right of co- 
partners or the rights of the firm creditors, 
cannot be maintained. The case might be 
different as to mere joint ownership where 
no partnership relation existed, but it is not 
necessary to consider this point. 

While the adjudged cases relating to the 
yuestion under consideration are not uni- 



form, a careful examination of all of them 
justifies me in saying that they are quite de- 
cisively against the proposition that individ- 
ual exemptions can be allowed out of the 
partnership estate, at the expense of the 
joint creditors. Pond v. Kimball, 101 Mass. 
105; Guptil V. McFee, 9 Kan. 30, a well-con- 
sidered case, following Pond v. Kimball, and 
disapproving Stewart v. Brown, 37 N. Y. 350; 
Bums V. Harris, 67 N. C. 140; Bonsall v. 
Comly, 44 Pa. St 442, 447; In re Blodgett 
[Case No. 1,555]; In re Hafer [Id.* 5,896]; 
Amphtel v. Hibbard [29 Mich. 298]; In re 
Price [Case No. 11,410]; Wright v. Pratt, 31 
Wis. 99. Contra: In re Young [Case No. 18,- 
148]; In re Rupp [Id. 12,141]; Stewart v. 
Brown, 37 N. Y. 350; Raddiff v. Wood, 25 
Barb. 52; In re McKercher, 8 N. B, R. 409. 
Reversed. 



Case Wo. 6,019. 

HANDY V. BROWN. 

[1 Cranch, C. C. 610.] i 

Circuit Court, District of Columbia. 
1810. 
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APPIIESTICESHIP — ISFASCT — ASSIGNMENT OE' 
ISDENTURE. 

An infant cannot bind himself as an appren- 
tice; nor can a master assign the indenture of 
his apprentice. 

[Cited in Charles v. Matlock, Case No. 2,615.] 

Habeas corpus and petition to discharge an 
apprentice. [Joel] Brown, the master, being 
about to leave Georgetown, assigned the ap- 
prentice, with his shop, to another person- 
The articles of apprenticeship were. merely a 
contract between the boy (who was sixteen 
years old) and the master. 

Mr. Jones, for petitioner. There are only 
three modes of binding under the act of Mary- 
land, namely, by the orphans' court, by two 
justices of the peace, or by the father. These 
indentures are not binding on the infant; and 
whether binding or not, the master could not 
assign them. 

F. S. Key, contrS,. This is not a contract 
for personal instruction. The indentures say, 
"teach or cause to be taught" All contracts 
for necessaries are binding on an infant. 
This is a contract for food, clothing, and in- 
struction; all of which are necessaries. 

THE COURT (PITZHUGH, Circuit Judge, 
absent) discharged the petitioner; it not be- 
ing a binding within Act Assem. Md. 1793, c. 
45. If the indenture is binding as an agree- 
ment still it does not create the relative ob- 
ligations of master and apprentice, under the 
act; and if it did, the 14th section forbids the 
assignment except in the case of the death of 
the master. 



1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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Case No. 6,020. 

HANEY et al. v. The LOUISIANA. 

[6 Am. Law Reg. 422.] 

District Court, D- Maryland. March Term, 
1858.1 

COLLisios— Steamer and Sailing Vessel— Mutu- 
All Fault— Look-Odt— Rules op Navigation. 

1. Where a steamboat and sail vessel are ap- 

E reaching each other, and a collision takeS place 
etween them, if there is mutual fault, the loss 
that is occasioned must be divided. 

2. A steamboat in the night time navigating 
the waters of a bay or river, must always have 
a look-out, who, for the time, has no other duty 
or occupation. 

[Cited in The CSty of Washington, 92 U. S. 
SC] 

3. The rules of navigation, as settled in St. 
John V. Paine, 10 How. [51 U. S.] 583, The 
Genesee Chief, 12 How. [53 U. S.J 461, and 
The Oregon v. Rocea [18 Ho-w. (59 U. S.) 572], 
re-affirmed and acted upon. 

[Libel in admiralty by Benjamin Haney, 
Charles Ogden, and John Trenchard, owners 
of the schooner Wm. K. Perrin, against the 
steamer Louisiana, and her captain, George 
W. Rnssell.] 

GILES, District Judge. The libel in this 
case was filed to recover the value of the 
schooner Wm. K. Perrin, her cargo of 
oysters, and personal property on board, con- 
sisting of schooner's furniture, master's cloth- 
ing, &c., amounting In all to between four 
and five thousand dollars. The schooner 
was sunk, with every thing on board, on the 
night of the 20th February last, in the Ches- 
apeake Bay, in consequence of a collision 
with the steamer Louisiana. 

The libellants, in their said libel, state that 
the collision occurred in the following man- 
ner: "That on Saturday, the 20th February, 
185S, the said schooner sailed from Drum 
Point Harbor, in the Patvixent river; and be- 
tween nine and ten o'clock that evening, 
while making her course down the Chesa- 
peake Bay, about five miles below the Rap- 
pahannock light boat, she was ran into by 
the steamer Louisiana, whose master the said 
George W. Russell then was; and that said 
schooner was so much injured that she sunk 
in three minutes, in_deep water, and before 
any property could be saved from the vessel; 
and that the said collision was the result of 
no want of care, negligence, seamanship, 
prudence or precaution on the part of the 
said master or -crew of the said schooner, 
but resulted altogether from the negligence, 
default, misconduct and wrong of the master 
and crew of the said steamer." And they 
proved, by the depositions of Isaac Matthews 
and Daniel B. Burrows, that the said schoon- 
er was two years old, and was worth at least 
$3,000; and that she would carry 200,000 
oysters: 150,000 prime and 50,000 cullings. 
That the prime were worth $7 per thousand, 
and the cullings $3 per thousand; or by the 

1 [Reversed in Case No. 6,021.] / 



bushel the oysters were worth $1 per bushel. 
And by the testimony of Kelly and Coney, 
that she carried 1,200 bushels; and Coney 
also proved that her owners were to have 
one-third of the gross value of her cargo, 
and the remaining two-thirds, after deduct- 
ing expenses, were to be divided as follows: 
one-third to the captain (Ogden), one-third to> 
the mate, and one-third to himself. They 
also proved by William Miles, that he was* 
mate on board the Wm. K. Perrin, at the 
time of the collision, and had hold of th& 
tiller at the time; that he was steering a 
due south course; that when he first saw the 
steamer she bore from the schooner soutli 
half east, on the larboard bow; when the 
steamer came quite near, he discovered that 
she was going more to the west, and would 
come bows on to the schooner if some change 
of the course of the schooner was not made; 
that he immediately shoved his helm down, 
and called out to the men in the cabin to 
turn out; that the captain jumped up and 
got on the helm with him, but that within 
two seconds from the time he shoved his 
helm -down', the steamer struck her, two feet 
aft the main rigging, and fifteen feet from 
the stern on the larboard quarter; and the 
schooner sunk immediately, hardly giving 
them time to save their lives by getting on 
board the steamer- That the schooner was 
, going at'the time about six knots per hour, 
and that Charles Corey was the only boy 
or person on deck with him at the time, and 
he was forward. That he believed if he had 
held on his course, and not ported his helm, 
the steamer would have struck the schooner 
bows on- They also proved by Charles 
Corey, that he was forward, on the larboard 
side of the said schooner, and, when he saw 
the steamer she was about three-fourths of 
a mile distant, and to the leeward of them; 
thinks if they had ield on their course the 
steamer would have run into them bows- on^ 
but that they might have cleared the steamer 
by putting up the schooner's helm; and that 
he called out to Miles to do so, but received 
from him no answer. Burrows, in his depo- 
sition, testified, that when he first saw the 
steamer from his vessel, she was four and a 
half miles ahead, and bore one point to lee- 
ward of his course; and at that time the 
schooner Wm. K. Perrin was about three- 
fourths of his (witness') schooner, and bore 
about a south-east course from i^ and waa 
distant from the steamer about three miles 
and a half. 

The. claimants, in their answer, allege, tliat 
on the night of the collision, the steamer 
Louisiana, being on her regular trip up the 
Chesapeake Bay, from Norfolk, in Virginia, 
to Baltimore, heading due north, discried 
said schooner at the distance of seven miles, 
standing down the bay, and holding a course 
nearly due south; at that time the schooner 
bore about two points to the east of north 
from the starboard bow of the steamer. It 
was the captain's watch on board the steam- 
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er; and tlie second mate, a skillful officer, 
was running the steamer, and was at his 
proper place in the wheelhouse, a position 
from which he had a full and perfect view 
ahead, and on both sides of the steamer. 
That Captain Kussell was on the look-out, 
and several other persons were at the time 
on the deck of the steamer; and it was cer- 
tain, from the course of the two vessels, that 
they would pass in safety at the distance of 
several hundred yards, if no change was made 
in the coui-se of eitlier vessel. That there 
was a pretty stiflE breeze blowing at the time 
from N. N. West, so that the schooner had a 
free and fair wind. That when the schooner 
was within a hundred yards or thereabouts 
of being on a parallel line with the steamer, 
the schooner put her helm down, which turn- 
ed the head of the schooner towards the 
western shore, and ran the schooner across 
the steamer's bows. The instant this unex- 
pected movement was perceived, the wheel 
of the steamer was rapidly plied, so as to 
cause the steamer, as far as possible, to head 
towards the west and at the same instant, 
orders were given to stop, and back the 
steamer. Both of which orders were prompt- 
ly obeyed, but it was then impossible to pre- 
vent a collision. And that such a collision 
was the inevitable result of the change of 
the schooner's course. And the claimants 
proved by A. T. "Ward, that he was the sec- 
ond mate and pilot of the steamer, and was 
on board, and in the pilot-house on the night 
of the collision; and a black man was at the 
wheel; the captain was on the deck. That 
he saw the schooner three or four miles off, 
and that she was then half point on the star- 
board bow of the steamer. When she got 
within 200 yards of the steamer she bore 
north by east on his starboard bow. In order 
to give plenty of room, he put the steamer's 
helm a-starboard, and held a course north 
by west. After he had done this, he discov- 
ered that the schooner had altered her course 
to the west and was steering across the 
steamer's bows. That he then rang the gong 
and signaled the engineer to stop the steam- 
er, and hove his wheel a-starboard to en- 
deavor to come alongside of the schooner. 
That if the schooner had held on her com'se 
she would have passed two hundred yards 
to the east of the steamer. And that the 
schooner when she changed her co\u:se was 
about one hundred yards from the steamer. 
And by Mr. Rice, that he was on board the 
steamer on the night of the collision, and 
came on deck after the gong sounded, and 
that the schooner was then about seventy- 
five yards from the steamer, and was stand- 
ing to the west, and seemed to be wavering 
in her course, as though no one was at the 
helm; and that the collision took place al- 
most immediately afterwards. 

I have thus given a brief outline of the al- 
legations and testimony on either side; and 
as it frequently occurs in collision cases, 
there is a conflict as to the most important 



points in the case. But I am left without the 
advice and information of experienced nautic- 
al men to ascertain who was in fault on this 
occasion. This information from old and es- 
perienced ship-masters is always within the 
reach of the judges in the high court of ad- 
miralty in England, and who sit in that court 
as the "Trinity Masters." But in determin- 
ing this question, I have to guide me, rules of 
navigation which have been recognized 
throughout the commercial world, and have 
been sanctioned and adopted by the supreme 
court The first and one of the most im- 
portant of these rules of navigation (in refer- 
ence to the large increase of vessels propelled 
by steam) is, that "when meeting a sailing 
vessel, whether close hauled or with the wind 
free, the latter has a right to keep her course; 
and it is the duty of the steamer to adopt 
such precaution as will avoid her." See St, 
John V. Paine, 10 How. [51 U. S.] 583. And 
that although just before a collision the mas- 
ter of a sailing vessel may have given an or- 
der or executed a change in the course of 
his vessel which was not judicious, yet this 
does not excuse the steamer, because it had 
the power to have passed at a safer dis- 
tance, and had no right to place a sailing 
vessel in such jeopardy that the error of a 
moment might cause her destruction. See 
the case of The Genesee Chief, 12 How. [53 
U. S.] 461. Another of these rules is, that 
when two vessels, either steam or sailing ves- 
sels, are approaching each other on parallel 
lines, or nearly parallel, in opposite tacks, 
each vessel must, if there be danger of a col- 
lision, put their helms to port, and pass on 
the larboard side of each other; and that 
this rule prevails when a steamer is meeting 
a sailing vessel in all cases, except where the 
sailing vessel is so far on the starboard bow 
of the steamer that its observance would, in- 
stead of avoiding, tend to bring about a col- 
lision, by causing the steamer to cross the 
bows of the sailing vessel. See the case of 
The Rose, 2 W. Rob. A dm. 4; Wheeler v. 
The Eastern State [Case No. 17,494]; The 
Oregon v. Rocca, IS How. [59 U. S.] 572; St 
John V. Paine, 10 How. [51 U. S.] 584. 

Now, in this case it is by no means clear, 
from the evidence, that if the schooner's 
course had not been changed a few seconds 
before the collision, that it would not have 
taken place. I think, therefore, that the 
steamer was wrong, when she had such wide 
waters around her, in running so close to the 
schooner, that if she had not changed her 
course, the steamer must have passed within 
a hundred yards of her, if not over her, as 
two of the witnesses believed. I think the 
steamer was also wrong in attempting to pass 
to the west, or on the starboard side of the 
schooner; for, although it may be as the 
pilot. Ward, testified, that the schooner was 
half or one point on the starboard bow of 
the steamer, yet the steamer should have 
ported her helm and passed on the larboard 
side of the schooner. For, if this rule of 



ifll Fed. Cas. page 425] 



(Case No. 6,021) HANEY 



jiavigation be strictly enforced and generally 

■acted on, every vessel can govern itself ac- 

•cordingly when approaching another, and 

many disastrous collisions may he avoided. 

I think also, there was gross want of skill and 

-proper caution on the part of Miles, who was 

at the helm of the schooner at the time of the 

collision. According to his own ' testimony 

he saw the steamer was "westing on him," 

•(to use his own language) and knew that her 

speed was more than double that of the 

.schooner, and when within one himdred 

jrards of the steamer he attempted to go to 

the west of her,, instead of putting his helm 

up and going to the east, which according 

-to Corey's testimony should have been done, 

.and would have avoided the collision; and 

this, too, after Corey, who was on the look- 

'Out on the schooner, had called to him to 

put his helm up. This, then, makes a case, of 

mutual fault, and I shall decide the loss as the 

-supreme court did in the cases of The Cath- 

.arine v. Dickerson, 17 How. [3S U. S.] 176; 

Rogers v. The St. Charles, 19 How. [60 U. S.] 

lOS. 

Before passing from this ease, I would re- 
mark that if this collision had occurred with- 
•out the schooner having been seen by per- 
:sons on board the steamer until it was too 
late to avoid it, it would have been my duty 
to liave decided the case against the steamer, 
without inquiring into any other circum- 
.-stanceof thecollision. Andforthe reason, that 
-on the night in question, the steamer had no 
proper look-out; for the pilot. Ward, testi- 
fied that he was on the look-out. And the 
.supreme court have again and again decided 
that a look-out must be one exclusively em- 
ployed in watching the movements of vessels 
which they are meeting, or about to pass; and 
must have for the time no other occupation 
•or duty. See [The Genesee Chief y. Fitz- 
hugh] 12 How. [53 U. S.] 462; [St. John v. 
Paine] 10 How. [51 V. S.] 585; and [The 
New York v. Rae] 18 How. [59 V, S.] 225. I 
;am surprised that this steamer, that has 
been so well managed in all that pertains to 
.-the comfort and convenience of her passen- 
gers, and has gained so large a share of the 
public confidence, should be found running- 
-on this occasion without such a look-out on 
-deck. 

[See Case No. 6,021.] 
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HANEY et al. v. The LOUISIANA. 

[Taney, 602.] i 

•Circuit Court, D. Maryland. Nov. Term, I808.2 

-Collision — Steamboat and Sailing Vessel — 
Rules Govebxino Kach— Mutual Fault. 

1. If a steamboat approach ho near a sailing 
vessel, without any fault on her part, as to cre- 

i [Reported by James Mason Campbell, Esq., 
jind here reprinted by permission.] 

2 [Reversing Case No. 6iP20. Decree of cir- 
•cuit court reversed in 23 How. (64 TJ. S.) 287.]- 



ate a reasonable apprehension that a change m 
the course is necessary to save the vessel or the 
lives of the crew, and an error of the moment, 
committed by the helmsman or look-out, bring 
on the disaster he meant to avoid, such error 
will not be regarded as a fault; the steamboat 
alone is responsible, and must answer the loss. 

2. The rule, that when two vessels are meet- 
ing in opposite directions, each one shall port 
her helm, so as to pass each other on the lar- 
board side, applies only to cases where both are 
sailing vessels, or bolii are steamboats, not to 
cases where one is a steamboat and the other 
navigated only by sails. .In the latter case, it 
is the duty of the sailing vessel to keep steadily 
on her course, and the duty of the steamer to 
get out of her way, passing either on the star- 
board or larboard side, as may be most conven- 
ient to her. 

' [See Baker v. The City of New York, Case 
No. 765.] 

3. A steamboat carrying the mail is bound by 
the same laws and rules of navigation that gov- 
ern any other steamer which is engaged in the 
transportation of passengers or merchandise and 
without any mail; no contract with the post-of- 
fice department, or any other department of the 
government, can dispense with any of the duties 
to which steamboats, navigating the same wa- 
ters, are subject. 

4. The strictest supervision should always be 
exercised by courts of justice over steam-ves- 
sels navigating our bays and rivers, and the ut- 
most vigilance and caution constantly exacted 
from them, when approaching sailing vessels. 

[See note at end of case.] 

This case came before the circuit court on 
cross-appeals from the decree of the district 
com:t in favor of the libellants [Benjamin 
Haney, Charles Ogden, and John Trenchard, 
owners of the schooner "Wm. K. Perin], 

R. R. Buttee and Wm. M, Addison, for 
lil>ellants. 

Wm. Schley and Wm. K. Falls, for respond- 
ents. 

TANEY, Circxiit Justice. This is a libel 
by the owners of the schooner William K. 
Perin, of Fair Town, New Jersey, against 
the steamboat Louisiana [George W. Russell, 
captain], for running Into and sinking her in 
the Chesapeake Bay, about five miles below 
the Rappahannock lightboat The collision 
took place between nine and ten o'clock of 
the night of the 26th of February, 1858. 

The schooner was engaged in the oyster 
trade; she was sixty feet long, eighteen feet 
beam, apd registered at thirty-two tons; she 
was loaded with oysters, which she had ob- 
tained in the Patuxent river, and sailed from 
Drum Point harbor, at the mouth of the riv- 
er, on the day above mentioned, down the 
bay, and bound for Philadelphia. The night 
was a bright moonlight one, on which vessels' 
could be seen at a considerable distance. 
When the collision took place, the schooner 
was heading directly west, and she received 
the blow which sunk her, about ten or twenty 
feet from the stern (the witnesses give these 
different distances); the head of the Loui- 
siana striking her at a right angle, on the 
larboard side. In determining whether ei- 
ther or both of these vessels were in fault, 
I proceed to examine, in the first place, the 
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manner in which the schooner was navi- 
gated. 

The light of the steamboat was seen from 
the schooner, three or four miles off; there 
was no one on -decls:, from the time the light 
was seen, until after the collision, but Miles, 
the helmsman, and Carey, the look-out. The 
wind was about north-northwest, blowing a 
stiff breeze, and the schooner standing south, 
and going at the rate of six or seven miles an 
liom*. 

The look-out, Carey, states that he has 
been following the water, as an oysterman, 
for four and a half years, and during that 
time performing the duty of a mariner, when 
not dredging for oysters; that it was a part 
of his duty to help to navigate the vessel, to 
help to look out, and he was always in one 
of the watches; he had never been down the 
bay, below the Patuxent, until the night in 
question. He was walking on the leeward 
side of the vessel, when he saw the light of 
the Louisiana; he saw her, he says, between 
the night-head and foreshroud of the schoon- 
er, and of course, must have been walking 
abaft the foremast at the time. As soon 
as he saw the steamer, he called to the 
helmsman, and said, "Had you not better 
keep away?" and receiving no answer, he 
again called to him, about five minutes after- 
wards, and repeated what he had before 
said, but still received no answer. At the 
time he first saw the Louisiana, he says, she 
was to the leeward, and larboai'd, and east- 
ward of the schooner, and distant three or 
four miles down the bay. 

The statement of this witness shows that 
he was altogether unfit for the duty assigned 
to him. He was no seaman; he was on the 
leeward side of the vessel, abaft the fore- 
mast, where his view of the approaching ves- 
sel was necessarily more or less interrupted 
and confused than it would have been, if 
he had walked or stood at the head or on 
the starboard side, where there was no ob- 
ject between him and the approaching steam- 
boat. It was a cold night, and it would 
seem that he was sheltering himself from 
the wind under the lee of the mainsail, in- 
stead of being at the appropriate place for 
a look-out When he saw the light, he called 
to the helmsman to bear away; in other 
words, to stand more to the east, and re- 
ceived no answer; he contented himself with 
remaining where he was, and repeating the 
direction, without making the slightest effort 
to see the helmsman, or to ascertain why the 
direction had been disregarded; although a 
few steps would have brought him by his 
side. But the conclusive proof of* his incom- 
petency is, that at the time he gave these 
du-ections, he thought, he says, that the 
steamboat was to the eastward of the schoon- 
er; now, if the steamboat coming up the bay, 
was to liie leeward and eastward of the ves- 
sel going down, his direction to bear away, if 
followed, would have placed the schooner di- 
rectly in the path of the ascending boat, and 



rendei'ed a collision almost inevitable. Yet 
he states, positively, that he twice gave the 
dh-ection, although he saw the steamboat 
rapidly approaching on that side. The ap- 
parent inconsistency of his conduct can 
be accounted for only by remembering that 
he was an oysterman rather than a sailor, 
and having never before been on that part 
of the Chesapeake Bay, he did not know, 
precisely, the points of the compass, and 
supposed the steamboat to be to the east of 
south, when she was really on the west; but, 
however this may be, the evident inconsisten- 
cy of his directions, with the position of the 
steamboat, as he says he believed it to be, is 
suflBcient proof, that he was not a competent 
look-out, and that there was gross negligence 
on the part of the schooner, in confiding such 
an important duty to a person so little quali- 
fied to perform it. 

The helmsman was hardly better. It is dif- 
ficult to undei'stand, if he was awake, and at- 
tending to his duty, how it happened that he 
did not hear the advice of the look-out, twice 
given, to bear away. The vessel was a small 
one, and the look-out must have been only a 
few yards from him; but it seems, he sought 
no information from the look-out, and paid 
no attention to him, but took upon himself 
the double duty of look-out and helmsman; 
and the position in which he placed himself, 
for that purpose, made it impossible that ei- 
ther could be performed with proper nautical 
skill. He was on one knee, from a half to 
three-quarters of an hour, watching the Lou- 
isiana, under the boom of the schooner, and 
at the same time attending to his helm; 
the boom was only three and a half feet from 
the deck, and the compass about two feet ten 
inches; so that while he was in that position, 
looking at the steamboat, his attention was 
unavoidably withdrawn from the compass, by 
which it was his duty to steer, and that, too, 
when the vessels were nearing each other, 
and when steadiness and precision in his 
course were of the first importance; and 
when it was also his first duty, in order that 
the steamboat might see how she could avoid 
the schooner. It necessarily, also, for the 
time, diverted his attention from the helm, 
and with the stiff breeze blowing, and her 
sails on the larboard or eastern side, she 
would, upon any relaxation of his hold on the 
helm, luff, and her course be to the westward 
of south. Although he might correct this de- 
viation, as soon as he again looked at the com- 
pass, yet he would inevitably fall into error, as 
to the relative position and course of the Lou- 
isiana, if, while he was looking at her, under 
the boom, he supposed his own vessel was 
standing due south, when, in fact, she might 
be a half point or point to the westward. His 
anxiety and apprehension would seem to have 
impaired his self-possession, as the steamboat 
neared him; he knew, he says, that it was- 
his duty to keep his course steadily, and. 
would not, therefore, have obeyed the direc- 
tions of Carey, even if he h^d heard him. Iru 
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this respect, he was tmdoubtedly right; and 
it was, therefore, his duty to keep his eye 
steadily upon his compass, without looking 
out for the approaching vessel, or conjectur- 
ing "what course it meant to take, or on which 
side it intended to pass him. It was the duty 
of the steamboat to keep out of his way; but 
he watched the steamboat, until his alarm got 
the better of his judgment, and instead of 
continutQg on his course, he put his helm 
down, and brought the head of his. vessel di- 
rectly west, crossing, at right angles, the line 
in which the Louisiana was steering. 

It is evident, therefore, upon the testimony- 
given by themselves, that the schooner, at the 
time of the collision, was in the charge of two 
men, incompetent and unfit to be trusted with 
her navigation, on a great thoroughfare of 
commerce, where she was continually meeting 
sailing vessels and steamboats, moving in the 
opposite direction; and -her mistakes and mis- 
management contributed to the disaster, if, 
indeed, they were not the sole cause of. it. 

It remains to inquire into the conduct of the 
steamboat; for, if the Louisiana was in any 
degree in fault, she must share in the loss. 
The schooner was seen from the steamer, 
when she was three or four miles off; it was 
the master's watch, in which, according to es- 
tablished usage, the running and course of 
the vessel are in charge of the second mate, 
who is always in the master's watch; -Ward, 
the second mate of the Louisiana, was in 
charge that night, and was also the pilot; 
and the Peria was observed, at the distance 
above mentioned, by the second mate, and by 
Captain Russell, who was then on deck. . 

The mate states, that, at the time he first 
saw the schooner, the steamer was heading 
due north, and the schooner appeared to be 
heading a south course, and then bore about 
north one-half east, on the starboard side of 
the Louisiana. The steamboat was going at 
the rate of twelve or fourteen miles an hour; 
she continued at the same rate of speed, and 
upon the same course; and when the vessels 
had approached each other within three or 
four hundred yards, the schooner then bore 
north one point east from the steamer, on 
the starboard side, and when she got within 
about one hundred and fifty yards, the helm 
of the steamer was put to starboard, and the 
vessel headed a north-by-west course, which 
left the schooner bearing two points east, on 
the starboard bow of the Louisiana. At the 
moment he had steadied her in that course, 
he discovered that the schooner, which had 
been standing to the south before, had al- 
tered her course, and had put her helm down, 
and was heading across the bay, as near as 
he could judge, a west course; this led her 
directly across the head of the steamboat, 
and she kept that course until the collision. 
The moment the mate saw the change in the 
schooner's course, he gave.the signals to stop 
and back, which were instantly obeyed; the 
motion of the steamboat could not, however, 
be stopped, withm the distance then between 
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the vessels, *and the collision took place as 
hereinbefore described. 

^ It has been said, there was not a sufficient 
look-out on board the steamboat, but I per- 
ceive no fault in that respect Ward, the 
mate, who was the look-out at the time, is 
proved to be an experienced secfman, entirely 
trustworthy, and who had for years been em- 
ployed in the navigation of steamboats up 
and down the bay, and on the Louisiana for 
four years. He was stationed in the pilot- 
house, which is proved to be the best position, 
for a look-out, on the steamboat; he watched 
the approach of the schooner, from the time 
she was first seen, until the collision, and 
promptiy gave his orders to the helmsman 
and the engineer, as occasion required; nor 
did his duty as pilot, or his attention to the 
compass, interfere with his duty as a look- 
out; for the vessel was in a wide, deep wa- 
ter, where his duty as pilot and as a look-out 
was the same, that is, to conduct the vessel 
safely past other vessels, which she might 
meet with in her way; and he had, by his 
side, a helmsman, skilled and trustworthy, 
with the compass before him, who promptly 
obeyed the orders of the mate— he was a col- 
ored man, and cannot, therefore, be exam- 
ined as a witness. But the mate would see, 
from the heading of his vessel, without look- 
ing at the compass, or taking his eye from 
the approaching schooner, whether the order 
he gave was attended to, and he testifies that 
it was immediately obeyed. And in my judg- 
ment it is evident, from the courses and posi- 
tion of tiie two vessels, from the time they 
came in sight of each other, that they would 
have passed each other in safety, if the 
schooner had continued, as it was her duty 
to have done, to hold her course due south. 

So far as the witnesses on the two. vessels 
differ, as to their relative position when first 
seen, and as they approached one another, 
■the weight of the testimony is decidedly on 
the side of those bn board the Louisiana; 
for there was a steersman and a look-out, 
each competent and experienced, and accus- 
tomed to navigate the bay for years before, 
each in" his proper place, and each confining^ 
his attention exclusively to his appropriate 
duty; while, the look-out on the schooner, 
when he formed his opinion of the relative 
bearing of the vessels, had no compass before 
him, was a stranger in the waters in which 
he was sailing, and could not be expected to 
form an accurate judgment of the points of ■ 
the compass, of which he speaks; and what 
I have before said as to the position and con- 
duct of the helmsman, shows that but littic 
confidence can be placed in his opinion. 
Both of these witnesses say, that if the 
schooner had not changed her course, she 
would still have been struck by the steamer; 
but upon the whole testimony in the case, I 
think they are evidentiy mistaken. The 
schooner was going at the rate of six or seven 
miles an hour, when her helm was put down; 
she was not stationary while her course was 
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changing to the west, and her speed contin- 
tied nearly the same; and she must have 
gone at least twice or three times her own 
length to the west, before she received the 
Wow. The speed of the schooner was ahout 
one-half of that of the steamboat, when both 
vessels were under full headway; and after 
the schooner changed her course, with all her 
sails stiU set, she must have gone at least 
that distance west, before the steamer, backed 
as she was, could have passed over the one 
hundred and fifty yards which separated 
them,, when the Perin put down her helm, 
and changed her course; and if that was the 
case, it shows that if she had kept steadily 
on, due south, she would have passed, at the 
distance of forty or fifty yards, on the eastern 
or starboard side of the Louisiana. Indeed, 
after the schooner headed to the west, being 
stUl under full sail, her speed must have been 
nearly equal to that of the steamer, when 
checked and retarded by the efforts to back 
lier; and if the vessels were meeting in a di- 
rect line, when the helm was put down, as 
the witnesses for the libellants suppose, she 
must have cleared the line of the steamer 
some distance, and been safe on the west 
side; but it appears that ten or twenty feet 
ot the schooner was still on the east side of 
the steamer, when the vessels came in con- 
tact. 

Moreover, from the relative bearing and 
-course of the vessels, as described by the 
master and mate of the steamer, when they 
discovered each other at the distance of three 
or four miles, they would have passed still 
further from each other, if the Perin had 
steadily kept her course south, as the steam- 
er did her course north. But the unfavora- 
ble position in which the helmsman placed 
himself, and his anxious watching of the 
steamer for half or three-quarters of an hour, 
necessarily diverted his attention frequently 
from the compass, and from the strength of 
the wind; with the sails on the eastward 
side, there was a constant tendency to luff, 
and bring her head to the west of south, un- 
less steadily restrained by the rudder, and 
In fact, without any obvious and palpable 
change in her general course, she was found 
nearer the steamboat than a due north and 
south line would have brought them, from 
their relative position, and bearing and dis- 
tance, when they first came in sight of one 
another. 

It has been urged on the part of the libel- 
lants, that this case falls within the rule laid 
down by the supreme court, in the case of 
The Genesee Chief, 12 How. [53 U. S.] 4AZ. 
And undoubtedly, if a steamboat approaches 
so near a sailing vessel, without any fault 
on her part, as to create a reasonable appre- 
hension that a change in her course is neces- 
sary to save the vessel, or the lives of the 
crew, and an error of the moment, commit- 
ted by the helmsman or look-out, brings on 
the disaster he meant to avoid, the error will 
jiot be regarded as a fault, and the steam- 



boat alone is responsible and must answer 
for the loss. It is a rule founded in justice, 
and ought to be rigidly enforced by the 
courts, but It does not bear upon the pres- 
ent case; for the contiguity of the vessels, 
and the collision, appear to have been occa- 
sioned altogether by the incompetency and 
mismanagement of the look-out and steers- 
man of the schooner. 

Nor does the rule that when two vessels 
are meeting in opposite directions, each one 
shall port the helm, so as to pass each other 
on the larboard sidS. The i*ule applies only 
to cases where both are sailing vessels, or 
both are steamboats, not to cases where one 
is a steamboat and the other navigated only 
by sails; in the latter case, it is the duty ot 
the sailing vessel to keep steadily on her 
course, and the duty of the steamer to get 
out of her way, passing on either the star- 
board or larboard side, as may be most con- 
venient to the latter. The rule upon this 
subject was stated by the supreme court, in 
the case of St. John v. Paine, 10 How. [51 U. 
S.] 583, where the whole subject was fully 
considered, and carefully decided; and the 
rules and laws of navigation there stated, 
have always since been adhered to. 

In disposing of this case, I have spoken on- 
ly of the testimony of the mate, and of the 
two witnesses who were on board the schoon- 
er. It is proper, however, to add, that I con- 
sider Captain Russell a competent witness, 
he having been first released by the owners; 
and his testimony strongly confirms that of 
the mate. He saw and observed the course 
of the schooner when she was descried, and 
the course she was steering, and also the 
course of his own boat, and their relative 
bearings, and he had been in^the cabin but 
a minute or thereabouts, after making these 
observations, when he heard the bell ring 
to stop the engine, and upon coming out, saw 
the schooner standing west, across his bows. 
He has been twenty-five years engaged in 
navigating steamboats on the Chesapeake 
3ay, and he proved that the look-out and 
helmsman were both experienced, and well 
qualified for their respective offices, were both 
in their proper places, attending to their re- 
spective duties. 

I have said nothing of the testimony of the 
master of the Keyser, which sailed from the 
Patuxent in company with the Perin. It Is 
obvious, that he was at too great a distance 
to see, by moonlight, the exact course of the 
steamboat or the Perin, when they neared 
each other, or what passed just before, or 
at the moment of collision; for, he did not 
arrive at the place of the disaster, although 
he immediately made sail for It, until the 
steamboat had proceeded up the bay, and 
was out of hail, with a six or seven-mile fair 
wind; it must, therefore, have taken him 
nearly half an hour to reach the wreck; his 
distance must, consequently, have been be- 
tween two and three miles, although he sui>- 
poses It was shorter. These estimated dls- 
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tances, on water, especially at night, are 
seldom entirely accurate, and not to be re- 
lied on, unless made by a practised seaman 
or pilot, accustomed, necessarily, .to measure 
the distance by his eyes. 

Neither can the rate at which the steam- 
boat was' moving, be imputed to her as a 
fault. She was in a wide, open water, on a 
bright, moonlight night, in which a small 
sailing vessel could be seen at the distance 
ot three or four miles, and if the sailing ves- 
sel did her duty by keeping steadily on her 
com-se, a steamer would have no diflaculty in 
passing her at a safe distance, at the speed 
with which the Louisiana was then moving. 
But the circumstance stated in the answer, 
that she Vas carrying the mail, and bound 
by contract to perform the trip between Bal- 
timore and Norfolk, within a certain time, 
has no influence on the decision of the court. 
A steamboat carrying the mail is bound by 
the same laws and rules of navigation that 
govern any other steamer, which is engaged 
in the transportation of passengers or mer- 
chandise, and without any mail; and no con- 
tract with the post-office department, or any 
other department of the government, can dis- 
pense, in any degree, with any of the duties 
to which other steamboats, navigating the 
same waters, are subject. The mail-carrier 
is bound to observe the same laws and regu- 
lations which govern steamboats engaged in 
the ordinary business of transporting passen- 
gers or merchandise. But, for the reasons 
before mentioned, I think the speed of the 
Louisiana was not an incautious or impru- 
dent one at the time, and furnishes no gi-ound 
for subjecting her to any portion of the dam- 
age. 

I am sensible that the strictest supervision 
should always be exercised by courts of jus- 
tice over steam-vessels navigating our bays 
and rivers, and the utmost vigilance and cau- 
tion constantly exacted from them, when ap- 
proaching sailing vessels; this has been the 
invariable rule and settled policy of the 
courts of the United States, in cases of colli- 
sion. But it app'ears to me, upon a careful' 
examination of the whole testimony, that the 
steamboat, in this instance, was in no re- 
spect culpable; and that the disaster wa» 
occasioned altogether by the incompetency 
and mismanagement of those who were in 
charge of the schooner; and in this view of 
the case, the damage must fall altogether up- 
on those who confided their property to in- 
competent or negligent hands. If the steam- 
boat committed no fault, she is not justly lia- 
ble for any share of the damage. The decree 
of the district court must, therefore, be re- 
versed, and the libel dismissed with costs to 
the respondents in this court, each party to 
pay his own costs in the district court. 

[NOTE. This ease was appealed to the su- 
preme court by the libellants, and the decision 
of the circuit court was reversed in an opinion 
by Mr. Justice Grier. 23 How. (64 TJ. S.) 287. 
Chief Justice Taney dissented. The steamboat 
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was condemned to pay the whole damage in- 
curred bv the collision. If was held, foUowm? 
Chamberlain v. Ward, 21 How. (62 IJ. S.) .570, 
that steamers must have constant and vigilant 
look-outs stationed in proper places on the ves- 
sel; these must be experienced persons, and oc- 
cupy favorable positions, usually on the for- 
ward deck. The disregard by the defendants 
below of these fundamental rules of navigation 
on thoroughfares of commerce rendered them 
negligent and liable.] 
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HANFORD et al. v. WESTCOTT et al. 

[16 0. G. 1181.] 

Circuit Court, D. New Jersey. Nov. 10, 1879. 

TbADE-MaBK— ISTERFEBENOE OP COMMISSIONER 

OF Patents. 

1. The commissioner of patents has authority 
under the statute and the rules of the patent 
office to institute an interference between op- 
posing claimants for registration of the same 
trade-mark for the purpose of determining the 
ownership of the same. 

2. The decision of the secretary of the interior 
in 13 O. G. 963, and of the commissioner of 
■patents in Hoosier Drill Co. v. Ingals, 14 O. G. 
■785, considered and approved. 

3. The decision of the examiner of interfer- 
ences, not appealed from, in such an interfer- 
ence is conclusive upon the parties and their 
privies, and cannot be questioned in any other" 
tribunal." 

4. Tlie successful party in such an interfer- 
ence is entitled to a provisional injunction- 
■against the licensees of the unsuccessful party 
when no doubt exists as to the infringement. 

[Cited in Peck v. Lindsay. 2 Fed. 690; Hoi- 
liday v. Pickhardt, 12 Fed. 148; Smith v. 
Halkyard, 16 Fed. 415; Shuter v. Davis,- 
Id. 565; Mubel v. Tucker, 24 Fed. 702.] 

In equity. 

George "W. Dyer, for complainants. 
William B. Guild, for defendants. 

NIXON, District Judge. This is an appli- 
cation for a provisional injunction to restrain 
the defendants from the use of registered- 
trade-mark numbered 6,378. The record 
shows that the complainants, trading under 
the name of A. Hanford & Co., filed an appli- 
cation in the patent office on the 12th of June, 
1S7S, 'for the registration of a trade-mark con- 
sisting of the letters and words "Hanford's- 
Ohesnut Grove," when used in connection 
with the word "Whiskey," and that the same- 
was registered on the 16th of July, 1878. 
They state in their application that they had 
continuouslyused this trade-mark in their busi- 
ness since the commencement of their part- 
nership on the 1st of July, 1872, and that the 
said Albert Hanford had used the same for 
four years immediately preceding that date. 
The defendants do not deny the infringement, 
but justify the use of the trade-mark as li- 
censed by Charles Wharton, who, it is alleged, 
first adopted it in 1857, and has been in the 
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constant use of the same ever since. It fur- 
ther appears from certified copies of proceed- 
ings in the patent office that after the regis- 
tration of the said trade-mark for the com- 
plainants, to wit, on the 16th day of October, 
1878, the said Wharton made application for 
the registration and record of the same to 
him, claiming the ownership. The last clause 
of the eighty-sixth rule of practice of the pat- 
ent office provides as follows: "In case of 
conflicting applications for registration, the 
office reserves the right to declare an inter- 
ference, in order that the parties may have 
opportunity to prove priority of adoption or 
right; and the proceedings on such interfer- 
ence will follow as nearly as practicable the 
practice in interferences upon applications for 
patents." In accordance with this provision 
the patent office declared an interference in 
this case; notice was given to the parties; a 
time fixed for filing the preliminary state- 
ments, and also for taking testimony on the 
issue raised. After full hearing of the ques- 
tion the examiner of interferences filed an 
opinion on the 16th of June, 1879, deciding 
the right to the use of the said trade-mark to 
be in the complainants. No appeal was taken 
from his decision, and, under tlie rules, the 
time for appeaUng has long since expired. 

It is insisted in behalf of the complainants 
that the defendants, claiming under Wharton, 
are estopped from denying the complainants* 
title, and that the question of ownership, hav- 
ing been determined by a tribunal authorized 
by the law to settle it, cannot be opened here 
between the same parties or their privies. 
Such contention raises the inquiry whether 
the legislation of congress has conferred upon 
the commissioner of patents the authority of 
determining the ownership of trade-marks 
upon application made for registration. The 
secretary of the interior claims, and the com- 
missioner of patents exercises, such authority. 
Decision of Secretary of Interior, 13 O. G. 
963; Hoosier Drill Co. v. Ingals, 14 O. G. 785. 
If rightly claimed and exercised, there has 
been an adjudication between the parties as 
to the ownership, which precludes them from 
raising the question again in another forum. 
The secretary of the interior, in his decision, 
quotes section 483 of the Revised Statutes, 
which authorizes the commissioner of patents, 
subject to the approval of the seeretarji, to es- 
tablish regulations from time to time, not in- 
consistent with law, for the conduct of pro- 
ceedings in the patent office. He says that, in 
pursuance of this provision, rules and regu- 
lations have been adopted by the office, with 
the approval of the secretary, wherein it is 
provided that all questions in relation to the 
priority of claims for trade-marks shall be re- 
ferred to the examiner of interferences, and 
by him determined; and that the receipt of 
an application for a trade-mark, its considera- 
tion, allowance or rejection, and registration, 
if allowed, are all proceedings in the patent 
office; and that it is competent for the com- 
missioner of patents and the secretary of the 



interior to make such rules and regulations 
in relation to the granting of certificates there- 
for and registration thereof as in their judg- 
ment shall seem proper. The commissioner 
refers to the clause of the eighty-sixth rul-^, 
hereinbefore quoted, which authorizes the 
declaration of an interference by the office 
in order that tfie parties may have oppor- 
tunity to prove priority of adoption or right, 
and thinks that the phrase "or right" in the 
rule has a wider signification than has here- 
tofore been given to it; that it was meant to 
empower the officer to inquire into all the 
matters specified in section 4939 of the Re- 
vised Statutes, and into the disputes which 
may arise concerning them between appli- 
cants for registration. He holds that the 
clause in that section which prohibits the 
commissioner of patents from receiving and 
recording any proposed trade-mark "which is 
identical with the trade-mark appropriate to 
the same class of merchandise, and belong- 
ing to a different owner, and already reg- 
istered or received for registration," consti- 
tutes the entire basis for an interference pro- 
ceeding, and that an inquiry into the title or 
ownership is necessarily involved in deter- 
mining the question of right I see no rea- 
son to dissent from the correctness of their 
reasoning and conclusions; and the more 
especially when the provisions of sections 
4937 and 4938 of the Revised Statutes are 
considered, which require the commissioner 
to ascertain and determine the party en- 
titled to the exclusive use of the trade-mark 
for the use of which protection is asked. 

The right existing in the patent office to 
declare an interference in trade-mark cases, 
such a declaration afiEords a tribunal where 
the parties may, if they please, try the ques- 
tion of title or ownership. It is not com- 
pulsory, for sections 4944 and 4945 of the 
Revised Statutes give cumulative remedies, 
and open the courts to all persons who claim 
to have been wronged by false registrations, 
imposing penalties for fraudulent representa- 
tions, verbal or written, and preserving to 
parties all existing rights and remedies at 
law or in equity. In the present case the ap- 
plicant, Wharton, would have been permitted 
to withdraw his application for registration 
as soon as the interference was declared, and 
to go into the courts for redress. He elected 
to attempt to prove his right before the ex- 
aminer of interferences. He put in his testi- 
mony, and acquiesced in the decision against 
him without appeal, and it is too late to as- 
sert that he is not bound by the result of 
the contest. A matter is always held to be 
res adjudicata where the question has been 
determined by a tribunal of competent ju- 
risdiction, and where there is a concurrence 
of identity of parties, or privies claiming un- 
der them, and identity of purpose or object. 
Freem. Judgm. § 252; Aspden v. Nixon, 4 
How. [45 U. S.] 497, The infringement be- 
ing admitted, and the title to the trade-mark 
adjudicated between these parties, there is 
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nothing left for the court to do, at this stage 
of the proceedings, except to order a provi- 
sional injunction, and it is ordered accord- 
ingly. 
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In re HANIBEL et al. 

£15 N. B. R. 233; 9 Chi. Leg. News, 165; 15 
Alb. Law J. 271; 24 Pittsb. Leg. J. 152.] i 

District Court, D. Colorado. Jan., 1877.. 

Bankruptcy — Petition — Charges in — Veeifioa- 
TION BY Agent of Coupokation— Sup- 

PLEMENTAl. FkOOFS. 

1. A charge in the alternative, in an involun- 
tary petition, that the debtor is insolvent or in 
contemplation of bankruptcy at the time of the 
alleged fraudulent preference, is not sufficient. 

2. A petition filed by a corporation may be 
verified by an agent, who need not be an officer 
of such corporation; bat the authority of such 
agent to act for the corporation must be set 
forth in the affidavit or otherwise established;- 
it is not sufficient that it be stated by way of 
recital following deponent's name. 

3. Where the affidavits to the petition or the 
depositions as to indebtedness and acts of banli- 
ruptcy are insufficient, the court has power to 
allow supplemental affidavits or " proofs ta be 
filed. 

[Cited in Re Donnelly, 5 Fed. 787.] 

p:n bankruptcy. In the matter of Jolm R. 
Hinibel and others.] 

The petition was filed by the Laflin & Rand 
Powder Company, which was described as a 
corporation organized under the laws of the 
state of New York. Whether this was suf- 
ficient to show that petitioner resided in that 
state, was made a subject of discussion. The 
defect complaineil of in the petition is suf- 
ficiently stated in the opinion. The part of 
the affidavit to the petition which is referred 
to in the opinion is as follows: "Thomas D. 
Sears, the duly authorized agent of the Laflin 
& Rand Powder Company, the petitioners 
above named, for it and in its behalf, to insti- 
tute these proceedings and sign the above 
petition, being personally familiar with the 
facts above set forth, hereby makes solemn 
oath," etc. One of the depositions in proof 
of debt was attested by the clerk of the court, 
who is also a commissioner of the circuit 
court, but had not. signed -the deposition as 
commissioner. Other depositions as to acts 
of bankruptcy were defective, as stated in 
the opinion. 

W. S. Rockwell, for petitioner. 
Blake & Jacobson, with Morrison & White, 
and Post & Coulter, for respondents. 

HALLE3TT, District Judge. This is an in- 
voluntary petition, in which an order was 
entered to show cause before the register. 
oh the return day, respondents moved to 
vacate the order and dismiss the petition on 
several grounds, some of which were held 

1 [Reprinted from 15 N. B. R. 233. by permis- 
sion, 15 Alb. Law J. 271, and 24 Pittsb. Leg. 
J. 152, contain only partial reports.] 
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to be good, and others were overruled. This 
decision, so far as it is adverse to respond- 
ents, is presented for review hy certificate 
from' the register, and with it there is an- 
other question, touching "the right of the 
petitioner to amend the depositions accom- 
panying the petition, which has been ad- 
journed into coiu:t for decision. Referring 
first to -the petition, tliree acts of bankruptcy 
are charged, the second of which is that re- 
spondents, on a certain day, "being insolvent 
or in contemplation of bankruptcy," made a 
conveyance with intent to give a preference, 
and to defeat and delay the operation of the 
bankrupt act [of 1867 (14 Stat 517)]. Ob- 
jection is made to this allegation on the 
ground that the condition of respondents at 
the date specified is not definitely described 
as whether they were insolvent or In con- 
templation of bankruptcy. And this objection 
must be upheld, unless it appear that these 
phrases are so nearly allied that they may be 
taken together as describing the status of re- 
spondents. In attachment cases it is said that 
acts which are so closely connected that it is 
difla.cult to distinguish the one from the other, 
as that a debtor has departed, or is about to 
depart, from" the state, may be described in 
the maimer adopted by the .petitioner. Drake, 
Attachm. § 102. Within this rule it may be 
correct to charge that the debtor is "insol- 
vent, or in contemplation of insolvency," in 
the language of the statute, and the rule is so 
laid down in Bump's Bankruptcy (8th Ed.) 
36. But that phrase is not synonymous with 
that which was used in the petition, for 
bankruptcy is a legal status determined by 
judicial decree, which is clearly distinguish- 
able from' insolvency. In re Black [Case No. 
1,457]. Therefore, to say that one is "in- 
solvent" is not the same as saying that he 
"contemplates bankruptcy," and the rule re- 
ferred to cannot be invoked to support the 
allegation. The charge in the alternative that 
respondents were insolvent or in contempla- 
tion of bankruptcy, is not sufficient, as it is 
impossible to say which is to be relied on. 

It is also urged that the petition is not 
properly verified, because it does not appear 
in the accompanying affidavit that petitioner is 
a" foreign corporation, or that deponent was 
authorized by petitioner to testify in its be- 
half, or that he is an officer of the corporation. 
As to the first point— the legal residence of 
the corporation— it was said in argument that, 
by the amendment to the bankrupt act of 
June 22, 1874 [18 Stat. 178], the first five sign- 
ers to the petition must maJse oath to it in 
person unless they reside without the district, 
and, as there is but one petitioner here, it must 
show its residence before the oath of .an agent 
can be received. When applied to natural per- 
sons the argument is undoubtedly correct, but 
when applied to a corporation it is without 
force; for a corporation can never make oath 
to a petition except through and by means of 
its authorized agent. The right of a corpora- 
tion to file a petition in bankruptcy is not de- 
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nled, and, whether It be a resident of the dis- 
trict or not, it must proceed in the same man- 
ner. In either case it cannot verify the peti- 
tion by its own oath, for it is incapable of 
making oath. Inquiry as to the residence of 
petitioner is, therefore, without merit; for as 
we cannot deny its right to the privileges of 
the act, we must allow it to come into court 
in the only way in which it can act. Certain- 
ly if we should ascertain that the corporation 
has a residence within the district, we would 
not deny its right to appear in court, because 
being invisible and intangible, it cannot go 
before the proper officer and mate oath to the 
petition. In aU these matters where a per- 
sonal act is required of a corporation, the law 
accommodates itself to the necessities of its 
ofCspring, and allows it to go on in the way 
that is possible to it. Commercial Ins. Co. v. 
Melilman, 48 111. 313. I conclude, therefore, 
that upon a petition filed by a corporation, a 
verification by an agent is sufficient imder all 
circumstances, and I think that it is equally 
dear that such agent need not be an officer 
of the corporation. It is true that proof of a 
claim agaioBt a bankrupt's estate can only 
be made on behalf of a corporation by its 
president, cashier, or treasurer, but no reason 
is perceived for extending the rule beyond 
the language of the statute. Corporations 
often do business at a great distance from the 
residence of their officers, and the remedy 
given by the bankrupt act may be quite as im- 
portant to them in such place as at the place 
where the officers reside. Great inconven- 
ience and loss would often arise from the 
necessity of sending to a great distance to 
procure the signature and oath of a prin- 
cipal officer to a petition or other paper, and 
there is really nothing to be gained by re- 
quu-ing it. The oath of an officer may give 
greater certainty as to the nature and amount 
of the claim which shall be finally allowed 
against the bankrupt's estate, but for com- 
mencing proceedings the oath of any other 
agent of the corporation would seem to be 
equally satisfactory. The authority of the 
agent to act for the corporation is without 
doubt material, and should be set forth in the 
affidavit, or otherwise established. In this 
particular the affidavit attached to the peti- 
tion is defective, for although it is stated, by 
way of recital following deponent's name, 
that he is petitioner's agent, there is no aver- 
ment of the fact Deponent has sworn to 
those matters only which follow the declara- 
tion of his oath, and all that precedes is mere 
deseriptio personae, not in any way verified 
or proved. Payne v. Young, 8 N. Y. 158; 
Phillips V. Prentice, 2 Hare, 542. 

Passing from the petition to the proof filed 
with it, it is claimed that the affidavit of 
Sears is not sufficient to show an act of bank- 



ruptcy in respect to the tj^e when the trans- 
fer to Cushman was made. As to the real 
estate, the date of the conveyance is specified, 
but as to the personal property no date is- 
given. It is indeed stated that the personal 
property was owned by respondents prior to- 
October 28, 1876, which, it is contended, should 
be accepted as an averment that it was ownei 
by them up to and upon that day. But this 
construction does not accord with the meaning 
of the words, which may relate to a time long 
before the ffiing of the petition, and beyond 
the limitation of the statute. In- other re- 
spects the affidavit seems to be sufficient to 
prove at least one of the acts charged in the 
petition. The affidavit of Woolfolk, faUing to 
describe with certainty the commercial papt'r 
of which payment was suspended, is admitted 
to be defective, and we have now to consider 
whether these defects may be remedied by 
amendment The right to file amended or sup- 
plemental proofs is denied in one court (May 
V. Harper [Case No. 9,333]), and I do not know 
that it is distinctly affirmed anywhere. But 
it has been held that the whole proceeding is 
founded on the petition by which the court 
gets jurisdiction, and such appears to be the 
language of the act In re Simmons [Id. 
12,864]. It has always been held that the 
petition may be amended, and this seems to 
carry with it the right to verify the amend- 
ments by the petitioner's oath, and also to file 
supplemental proofs in support of the amend- 
ed petition. Of course the right to amend the 
petition is not without limits, for the cases 
must be rare in which a new ground of in- 
debtedness, or a new act of bankruptcy, may 
be brought into the record in that way. But, 
conceding all that may be'' claimed in that 
direction, it must be apparent that, upon al- 
most any amendment of a petition, it will 
become necessary to put in a new oath veri- 
fying the facts alleged, and in very many 
eases it will be necessary to add to the proofs 
on ffle. From the settled nde that a petition 
may be amended, therefore, we may deduce 
the right to change or add to auxiliary proofs, 
so that they may support the petition in its 
new form, and the right to supplement the 
proofs, when conceded, must be allowed in 
the discretion of the court, which will be so 
exercised as to give the petitioner the benefit 
of the law, and at the same time guard against 
deceit and fraud. Witbin this reasonable rule 
defects in the petition and depositions filed 
with it, touching the petitioners' demand and 
the acts of bankruptcy charged, obviously 
arising from mistake or inadvertence, may be 
cured. The relief here asked is of that char- 
acter, and it will be granted on payment of 
costs to the present time. The order to show 
cause, having been improvidently issued upon 
insufficient evidence, will be set aside. 
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Case Ho. 6,034. 

HANK V. CRITTENDEN. 

[2 McLean, 557.] i 

Circnit Court, D. Ohio. July Term, 1S41. 

Guaranty of Dividend — Issolvekct op Phinoi- 
PAL — Respoxsibilitt op Goarantor. 

1. The defendant guarantied to the holder of 
certain certificates of stock in the Portage Hy- 
draulic Manufacturing and Land Company, ten 
per cent, on moneys paid for two years. Held 
that an averment that, within the time specified, 
the company neither made nor declared a div- 
idend was insufficient. 

2. The undertaking was collateral, and in all 
such cases a demand and notice are necessary 
to be averred and proved, or an excuse alledged, 
to charge the guarantor. 

3. The total insolvency of the principal super- 
sedes the necessity of a demand of the princi- 
pal and notice to the guarantor. 

At law. 

Brush & Gilbert, for plaintiff. 
Mr. Andrews, for defendant 

LEAVITT, District Judge. Tiie declara- 
tion in this case is in assumpsit; and sets 
forth, in four special counts, the issuing of 
four several certificates, by the Portage Hy- 
draulic Manufacturing and Land Company, 
dated February 21, 1837, in the following 
form: "This is to certify that Hank and 
Niles have ten shares in the capital stock 
of the Portage Hydraulic Manufacturing 
and Land Company, on 'which one thousand 
dollars have been paid, ti-ansferable on the 
books of said company, by Hank and Niles, 
or their attorney, on the suri^nder of this 
certificate." It is then averred, that the de- 
fendant, on the same day, made an indorse- 
ment, on each of said certificates, as fol- 
lows: *'I hereby guarantee unto the holder 
or holders of the within shares, an annual 
dividend or income of ten per cent for two 
years, from the 13th inst, for value received." 
Then follows an averment that said company, 
for two years after the said 13th of Feb- 
ruary, 1837, "neither declared nor paid any 
dividend or income whatever, of which the 
defendant had notice," &c. The defendant 
has filed a demurrer to the declaration; and 
the first objection urged is, that no sufficient 
consideration for the promise or guaranty is 
alledged. 

The principle is well settled, that in de- 
claring on promises or contracts, which do 
not import ^ consideration, it is necessary 
to aver a good and sufficient consideration. 
Specialties, and bills of exchange and prom- 
issory notes, imply a consideration; and in 
such cases none need be averred. The prom- 
ise or guaranty in this case, not being em- 
braced in either of these classes, it is neces- 
sary that a consideration should be stated. 
The only question is, whether this is suffi- 
ciently set forth in the declaration. It is not 
averred with the formality and precision 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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nsual in such cases; but the promise or 
guaranty, on which the action is founded, 
is copied in the declaration; and from this 
it appears to have been made *^or value re- 
ceived." These "words, it may be assumed, 
were not used -without some design; and 
they clearly amount to an acknowledgment 
by the guarantor of a benefit received from 
the other party, as the moving cause of the 
execution of the guaranty. And in this as- 
pect of the case, we are of the opinion that 
a sufficient consideration for the promise, 
stated in the declaration, does appear. It 
is, also, insisted, by the demurrant tiiat the 
declaration is deficient, because it does not 
aver.a demand on the company for' the pay- 
ment of the dividends on the shares trans- 
ferred to the plaintiff, and a notice to the 
defendant of such nonpayment 

The inquiry which must be decisive of this 
point is, whether the promise on which this 
action is founded is to be regarded as abso- 
lute or collateral. If it can be viewed as an 
unconditional promise to pay the plaintiff 
ten per cent for two years, on the stock 
transferred, it is not necessary to aver a de- 
mand upon the company, for the dividends, 
as no such demand can be required to fix 
the liability of the defendant; but if it is to 
be regarded as a promise to pay ten per cent 
on the stock transferred to the plaintiff, in 
the event that the company shall fail to do 
so, it is clearly one of those collateral tm- 
dertakings, in which it is the right of the 
promisor, before his liability attaches, that 
a demand should be made of the party for 
whom he undertakes, and that notice should 
be given of the failure of that party to pay. 
In this latter aspect the promise, under con- 
sideration, must be viewed. And thus con- 
sidered, the principles applicable to it are 
the same that have been long and uniformly 
sanctioned by courts, in the numerous cases 
of commercial giiaranties, heretofore decid- 
ed, both in this country and in England, If 
an individual guarantee the payment of a 
note or bill, although the same strictness in 
regard to the time of making demand, and 
giving notice is "not required as in the case 
of an indorsement of commercial paper, yet 
the demand and notice are held to be indis- 
pensable, unless an excuse, such as the in- 
solvency of the maker or acceptor, be averred. 
And it is, also, settied by repeated adjudi- 
cations, that to make the writer of a letter 
of credit responsible for goods sold or ad- 
■vances made upon such letter, he must be 
duly notified of the acceptance of the letter, 
and of the amount of sales or advances 
made; and in default of such notice he is not 
liable. The position is believed to be sus-- 
tainableupon principle and authority, that in 
all collateral undertakings, where the lia- 
bility of the guarantor depends on the doing 
of some act by a third person, notice of a de- 
mand upon him, or an excuse for not making 
it must be alledged. The averment in the dec- . 
laration that the company neither declared 
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nor paid any dividend within the two years, 
mentioned in the guaranty, does not super- 
sede the necessity of a demand. The und?r- 
taking of the defendant in its legal efEect is, 
that a profit on the stock transferred, equal 
to ten per cent per annum, for two years, 
shall be made; and that if no profit be made 
the guarantor will be responsible for ten per 
cent; or, if a less profit than ten per cent 
is made, he will pay the guarantee the dif- 
ference between that rate and the profit ac- 
tually made. An averment therefore, that 
the company neither declared or paid any 
dividend or profit is not equivalent to an 
averment that no profit was made during the 
two years; and nothing short of this allega- 
tion, or, that the company was actually and 
notoriously insolvent, will oscuse a demand 
on the company, and notice to the guarantor. 
In this view of the promise or guaranty on 
which this action is founded, the assignment 
of the breach, as stated in the declaration, is 
defective. The rule on this subject Is, that 
the breach should be assigned in the words 
of the contract, eitlier negatively or affirma- 
tively, or in words which, are coextensive 
with the import and effect of it And if the 
breach vary from the sense and substance 
of the contract and be either more limited or 
larger than the contract it wiU be insufficieat 
In the case before the court the words of the 
guaranty as set forth in the declaration are: 
"I hereby guaranty unto the holder or hold- 
ers of the within shares, an annual income 
or dividend of ten per cent for two years 
from the 13th Feb., inst" The breach as- 
signed is: "That the company, within the 
two years, neither declared or paid any divi- 
dend or income whatever." This averment 
does not negative the contract or promise, 
either in its words or according to its legal 
import. To make the averment coextensive 
with the promise or contract according 
to its sense and substance, it should have 
alleged not only that the company did 
not pay or declare any dividend, but that 
It made no profit during the two years 
referred to. The allegation contained in 
the declaration may be strictly true, name- 
ly, that the company neither paid or declared 
any dividend; and yet in entire consistency 
with that averment, a profit even exceeding 
ten per cent may have been made by the 
company. If, instead of declaring and pay- 
ing a dividend, the officers had deemed it 
more expedient to set aside the profits as a 
surplus or contingent fund; or, if such profits 
had been added to the capital stock, it can- 
not be doubted that this would have been a 
substantial compliance with the terms of 
the guaranty, although the company "neither 
declared nor paid any dividend whatever." 
It seems clear to us, therefore, that the aver- 
ment of the breach of the guaranty in ques- 
tion is not coextensive with the contract; 
and that on this ground the declaration is 
defective. The demurrra: to the declaration 
is, therefore, sustained. 



Case jSTo. 6,025. 

HANKIN et al. v. SQUIRES. 

[5 Biss. 186.] 1 

Circuit Court, N. D. Illinois. Oct, 1870. 

Bills asd Notes —Possession' of Time Draft— 
Presumption- BUKDES of Pkoof— CincuMSTAX- 
CES — Chakgisg the Jcut — State Law and 
Practice. 

1. The possession by the payee of a time draft 
unaccepted and uncanceled, is not evidence, 
prima facie, that he had paid it. There not 
being, until acceptance, any obligation on the 
part of the drawee, the rule applicable to prom- 
issory notes does not apply. 

2. Burden of proof.— When payment is al- 
leged it is on the defendant 

3. "Where it is the custom of a bank to stamp 
all drafts paid at its counter, the jury may con- 
sider the absence of such stamp on a draft 
claimed to have been paid to the teller, as a 
suspicious circumstance; also, the fact that by 
the books of the bank the draft did not appear 
to have been paid; also, the fact that the pay- 
ment or presentation of a time draft would be 
a circumstance which the officers of the bank 
would be likely to recollect. 

4. State law and practice are not binding on 
the federal courts. 

[Cited in Finlay v. Bryson, 84 Mo. 666.] 

Assumpsit by the plaintiffs [Charles M. 
Hankin ajid others], merchants in New York 
City, to recover ?658.50, balance of account 
for which they had drawn a ten days' draft 
on the defendant July 10th, 1868, through 
.the First National Bank of Chicago. De- 
fendant [William H. Squires] pleaded pay- 
ment of the draft and offered the draft in 
evidence, but without any marks of cancella- 
tion. 

Ghas. Hitchcock, for plaintiffs. 
Geo. W. Brandt, for defendant 

BLQDGETT, Disti'ict Judge (charging jury). 
It is claimed on the part of the defend- 
ant that the possession of this draft by the 
defendant and its production in court, is 
prima facie evidence that he has paid it I 
do not agree with the counsel for the de 
fendant in this view of the law, but instruct 
you that the possession of this draft is no 
evidence that it has been paid by the de- 
fendant So far as the face of the draft is 
concerned, the defendant is not a party to it 
It has never been accepted by him, and no 
liability has ever been assumed upon the face 
of the paper by the defendant Before a par- 
ty becomes liable upon a time draft he must 
accept it As yet it is a mere request on the 
defendant to pay this amoimt of money. He 
might and was at liberty to refuse to accept 
and throw the plaintiffs back on their orig- 
inal account. He has not accepted the di-aft 
in any form, and therefore I do not think the 
rule of law with which you are all familiar, 
that when you take up your promissory notes 
and get them it is evidence you have paid 
them, applies in this case, because a promis- 
sory note is a completed instrument— an obll- 

1 [Reported by Josiah EL Bissell, Esq., and 
here reprinted by permission.] 
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gation on the party who makes It— and when 
a party takes' his obligation into his posses- 
sion, it is- at least prima, facie evidence that 
he has paid it and is entitled to such posses- 
sion. The evidence, then, as to whether this 
draft' has been paid must rest on the testi- 
mony of the parties outside of the produc- 
tion of this draft by the defendant in court 

In the first place, then, I will say to you 
that the bm:den of proof in this case is 
on the defendant He admits the plaintiffs' 
case against him; he admits that he has re- 
ceived the goods with which they charge 
him, and that he at one time certainly was 
lawfully indebted to them for jfche amount of 
their claim, and he sets up, by way of de- 
fense, that he has paid it in this particular 
manner. He must make out clearly and to 
your satisfaction that it has been paid. Mere 
surmise or guess-work, and presumption not 
founded on well-proven facts, ought not to 
lie indulged .in. 

The draft in question .does not bea.r upon 
its face, or any where upon it, the stamp of 
the bank which its officers state to' you it 
■should bear' if it had been paid. This cir- 
.cumstance is a strong one which T commend 
to your consideration, as going to show, im- 
•der all the testimony, tliat this draft has not 
been paid. We all understand that large 
-moneyed institutions must have a .systematic 
^aj of doing business^ and it is an undis- 
puted fact by the testimohj here, that Tylien- 
ever drafts are paid a't .the counter of this 
"bank, the;y are^invariably stamped jvitti the 
stamp of the bank. 

The defendant claims that on the occasion 
he paid this vten-days'-time draft he also pald^ 
-asight draft to the same bank. He produces 
this sight draft in evidence^ and it bears a 
-stamp shoeing payment 

The defeudanf testifies that immediately on 
receiving his drafts, which he paid in the 
d^e coiurse of his business, he transmitted 
■them to ^ correspondent in Ne^v Tork, for the 
purpose of showing that he had paid them, 
and thereby showing that he was in good 
credit It occurs to me that if a party wish- 
•edto bolster liis credit by showing that he 
had prompUy met his drafts, even before 
maturity, by transmitting them to business 
-men, that he should show they bore on their 
face tlae impress which business men would 
usually look for as evidence that they had 
been paid, and where one of these drafts 
was stamped and the other not, it seems to 
me that a shrewd business man, who was 
-dealing honesUy and wished to impress oth- 
-ers with the conviction that he was not only 
honest, but able to pay his debts, would 
hare in^sted that the otber draft should be 
similarly stamped; and if on inspection he 
"had seen that one T^as stamped and the other 
was not, he would have returned it to the 
teller to whom he paid the money^ for the 
purpose of having it stamped, so that it too 
might bear on its face the evidence .of its 
"being liquidated. 



The defendant, however, testifies that on 
the 14th of July, 1868, the day that he paid 
this sight draft, he went into the bank and 
paid both tliese drafts, and for the purpose of 
his defense he says that he paid the money to 
the teller. The teller of the bank should be 
as much Ms witness as he himself to estab- 
lish this fact, and the books of the bank 
should also show such payment It is In evi- 
dence before you that the books of the bank 
show that this money was not paid; or, rath- 
er, there is no evidence that the money was 
ever paid or received by the bank. The evi- 
dence tends to show that the draft was hand- 
ed' out through the window to the defendant, 
for the purpose of acceptance at the time he 
paid the sight draft. The draft was not yet 
due; it had thirteen days yet to run. You 
are all aware that it is rather an extraordi- 
nary circumstance for a man to pay a draft 
of this kind thirteen days before its maturity, 
and you will take notice, as you have a 
right to do, of the fact that such a circum- 
stance, if it occurred, would ,be likely to im- 
■ press itself upon the agents of the bank who 
were charged with the duty of receiving 
the money on such a draft It is true that 
, Mr. Squires, the draWee, had a right to pay 
: the draft when it was presented to him for 
acceptance, but' if when it was presented to 
• him for' acceptance he had paid the money 
i Instead of accepting it, tliat would be a cir- 
1 cumstance so much out of the course of busi- 
, ness as ' to naturally impress itself on the 
memories' of those concerned in the transac- 
tion; and' yet the tellers who participat'ed in 
the' transaction, testify distinctiy that theJ 
I draft was not paid. 

; The witnesses for tiie plaintiff, brought here 
on behalf of the bank, ,testify that t^iere was 
I no money paid to them; that the draft was 
passed out for .acceptance. It is not an ex- 
traordinary circumstance for .a person to 
whom a draft is so presented to wish to take 
it to his office or place of business for the 
purpose of compai;ing it with his books and 
determining whether it is right or not; there- 
fore It Is not very probable that the fact that 
the draft Tyas not returned immediately to 
the windosy drew much attention. 
Yerdict for plaintiffs. 

On Motion for New Trial. 

BLODGETT, District Judge. I have given 
this ease a good deal o;f consideration. The 
authorities in this state in relation to courts 
charging the jury are not bindtag on this 
' court. I am satisfied the court did not travel 
beyond the limits of the practice allowed in 
the fiederal courts. The motion for new trial 
is overruled. 
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Case Wo. 6,026. 

In re HANNA. 

[4 Ben. 4G9; i 4 N. B. R. 411 (Quarto, 139); 5 
N. B. R. 292.] 

District Court, S. D. New York. Jan., 1871, 

Mortgage— SpeciaI/ Custodian. 

Where, in a bankruptcy proceeding, an injunc- 
tion was issued staying the proceedings in a 
foreclosure suit brought to foreclose a mortgage 
given by the bankrupt on certain real estate, 
and the mortgagees applied to the court, on pe- 
tition, to set aside the stay, in order that the 
property might be sold under the decree in the 
foreclosure suit: Held, that the register in 
charge would be appointed special custodian of 
the property, to sell the same, and receive the 
proceeds subject to the order of the court, the 
deed to be given by the register to convey the 
title free from the lien of the mortgage. 

[Cited in Davis v. Anderson, Case No. 3,623.] 

In this case, which was a proceeding in in- 
Toluntary bankruptcy, an injunction had 
heen issued staying the proceedings in a fore- 
closure suit brought by the firm of A. T. 
Stewart & Co., to foreclose a mortgage up- 
on real estate given by the bankrupt [Sam- 
uel Hanna]. A decree had been made in the 
foreclosure suit, and the property was ad- 
vertised for sale when the injunction was is- 
sued. , The mortgagees applied to the court, 
on petition, setting up that the mortgage was 
given bona fide, and that they proposed to 
maintain the validity thereof as against any 
assignee, alleging, also, that the property 
would be deteriorated greatly in value, un- 
less the property was speedily sold, and 
praying that the injunction might be set 
aside, so as to allow them to proceed with 
the sale. 

F. N. Bangs, for A. T. Stewart & Co. 

M. A. Kui-sheedt, for petitioning creditors. 

BLATCHFORD, District Judge. An order 
will be entered appointing the register in 
charge of this case to be special custodian of 
the property advertised for sale under the 
mortgage to A. T. Stewart & Co., and direct- 
ing him to sell the same under general orders 
19 and 21, and rule 11 of this court, with 
such other advertisement of sale as shall 
seem to him proper, and to receive the pro- 
ceeds of such sale and pay them into this 
coifft, they then to be deposited in the 
United States Trust Company, on interest, 
to the credit of these proceedings, as a sep- 
arate fund, subject to the fm-ther order of 
this com't. The deed to be given by the reg- 
ister to the pm'chaser will convey a title 
under the order of this com*t, free from the 
lien of tlie mortgage of September 30th, 1869, 
in pursuance of the provisions of section 20 
of the act [of 1867 (14 Stat. 526)], and the 
sale will be made free from such lien. The 
order will recite the application by A. T. 
Stewart & Co., and will du'ect that the 
lien of the mortgage be transferred from the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



property to be sold to its said proceeds. If 
it shall be thought desirable, in order to ob- 
tain a better price for the property, the in- 
junction may be so far modified that the 
sale may take place also under the judgment, 
and the referee may unite in the deed. An 
order will be settled, on notice, to carry out 
these provisions. 

[In case No. 6,027, A. T.Stewart & Co. claim- 
ed to have their estimate of indebtedness under 
the value of real estate covered by their mort- 
gage included in the amount on which they were 
entitled to vote for assignee. The claim waa 
not allowed.] 



Case K"o. 6,037. 

In re HANNA. 

[5 Ben. 5; i 7 N. B. R. 502.] 

District Court, S. D. New York. Feb., 1871, 

Amount op Debt — ^Value op Secuiiitt. 

At the meeting of creditors to choose an as- 
signee, a creditor, who held as security for a 
debt a mortgage, which in his proof of debt he 
stated, on information and belief, to be worth 
less than the amount of the debt, claimed to be 
entitled to vote for assignee, on the difference 
between the value, so stated, and the amount -of 
the debt. Held, that he was not entitled to vote 
upon such difference, or any part thereof. 

[Cited in Re Hunt, Case No. 6,884.] 

[In the matter of Samuel Hanna, an invol- 
untary bankrupt] 

At the meeting of creditors called for the- 
purpose, of choosing an assignee herein, the- 
firm of A. T. Stewart «& Co. had filed a proof 
of debt, and. claimed the right to participate 
in the choice of assignee, and to have, the 
sum of ?o0,075.82, being the difference be- 
tween an item (viz., $100,075.82), of indebted- 
ness, and the value of the securities held 
therefor, as such value was estimated and 
sworn to in said deposition, included in the 
amount on which they were entitled to vote. 
Edward S. Innes, a creditor who had proved 
his debt, objected, among other things, that 
said deposition and the matters therein stated 
did not entitle the said A. T. Stewart & Co. to- 
participate in the choice of assignee, upon 
said sum of ?100,075.82, until the value of the 
property held as security should have been 
ascertained by sale thereof, in such nftinner" 
as the court should direct. Thereupon, at the 
request of the counsel for the respective par- 
ties, the question was adjourned into court, 
for decision by the judge, with the following 
opinion by the register: 

By JAMES F. DWIGHT, Register: 

The claim of A. T. Stewart & Co. consists- 
of two parts: 1st. For $25,000 and interest, 
on five several notes and drafts, which 
amount Is unsecured. 2d. For $160,513.80, 
secured by two mortgages, each for $150,- 
000, and upon which indebtedness has been 
paid the sum of $61,591.57, leaving still un- 
paid (but secured by the mortgages), the sum 
of $98,922.23. This creditor claims to fix the- 

1 [Reported by Robert D. Benedict, Esq., and. 
here reprinted by permission.] 
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value of the securities by the deposition of 
the partner making the proof of debt, that 
he "has been informed and believed," that 
the security of the two mortgages is not 
worth beyond the sum of $50,000; and that,, 
although the value of these securities may 
prove to be more or less hereafter, the "esti- 
inate" made in this way is sufficient for the 
purposes of adjusting the amount on which 
the firm may be admitted to vote for as- 
signee. 

I do not consider this position tenable. The 
twentieth section of the act [of 1867 (14 Stat. 
52G)] seems to me to clearly determine this 
point, in saying: "When a creditor has a 
mortgage or pledge of real or personal prop- 
erty of the bankrupt, or a lien thereon, for 
securing the payment of a debt owing to him 
from the bankrupt, he shall be admitted as 
a creditor only for the balance of the debt, 
after deducting the value of such property, 
to be ascertained by agreement between him 
and the assignee, or by a sale thereof, to be 
made in such manner as the court shall di- 
rect" The mortgages themselves were to 
the- extent of 5300,000, to cover loans and 
advances; and, as these loans and ad- 
vances had not equaled the amount stated 
as that security, I am of opinion that A. T. 
Stewart & Co. can be 'admitted as a cred- 
itor," under this proof of debt, only in the 
amount of $25,000 and interest, for the notes 
and drafts ,of the first class stated; and that 
the indebtedness stated of the second class 
must rest in abeyance until the value of the 
securities stated are ascertained In the man- 
ner provided for in the section quoted. 

Mr. Hilton, for A. T. Stewart & Co. 
air. Kursheedt, for Edward S. Innes. 

BLATOHFORD, District Judge. I concur 
with the register in his views. 

[In Case 6,026 a special order was made ap- 
pointing the register special custodian of tiie 
property put up for sale under the mortgages 
to A. T. Stewart & Co.] 
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Case No. 6,038. 

The HANNAH. 

[Cited in The Harmony, Case No. 6,081. No- 
where reported; opinion not now accessible.] 



Case "No. 6,0S9. 

HANNAH et al. v. The CARRINGTON. 

[2 West. Law Month. (1S60) 456.] 

District Court, N. D.%New York. 

Makitimb Libit— Peuformajjcb of Chakteb- 
Paktt. 

1. Under the general maritime law, the ves- 
sel is ordinarily bound to the cargo, and the 
cargo to the vessel, for the performance of the 
usual stipulations of the contract of affreight- 
ment; but that law gives no lien on a vessel 



as a security for the performance of a charter 
party, or a contract for the transportation of a 
cargo, until some lawful contract of affreight- 
ment is made, and property shipped in pursu- 
ance thereof. 
. [Cited in The Pauline, Case No. 10,848; The 

R. G. Winslow. Id. 11,736; Scott v. The 

Ira Chafleee, 2 Fed. 407.] 

2. The cases of The Aberfoyle [Case No. 17] 
and The Pacific [Id. 10,643] commented upon 
and considered as overruled by the case of 
Vandewater v. Mills, 19 How. [60 U. S.] 82. 

The libel in this case was filed [by Perry 
Hannah and others against the schooner Car- 
rington, her tackle, apparel, and furniture, 
and against John Lane, claimant] for the 
recovery of damages alleged to have been 
sustained by the violation of a charter-party, 
or memorandum of charter, made between 
the libellants and certain part-owners and 
agents of the Carrington. By the terms of 
the charter, the vessel was to carry the li- 
bellants' freight, of the kind designated, at 
specified rates, during the season of naviga- 
tion. It is alleged by the libel, that the part- 
owners and agents of the Carrington— find- 
ing that she could earn more -. freight and 
make greater profits by sending her to Buf- 
falo—about the first day of October, and dur- 
ing the period for which she was so char- 
tered, without the libellants' leave, and in di- 
rect violation of the charter-party, withdrew 
her from the trade for which she had been 
so chartered, and refused any longer to em- 
ploy her imder such charter. It also alleges 
that freights were then high, and that the 
libellants were compelled, in consequence of 
such refusal, to employ "other vessels, at high- 
er rates of fteight: and that they were, be- 
sides, prevented from bringing to Chicago a 
large quantity of lumber which they then had 
at Grand-Traverse-Bay; by which they had 
sustained- damages to the amount of §1,800. 
The claimant, by his answer, insisted, among 
other things, that the libellants had no lien 
upon the vessel, even upon the case made by 
the libel; and by arrangement between the 
parties, this question was argued without the 
production of evidence upon the issues of fact 
made by the answer, 

HALL, District Judge. It can hardly be nec- 
essary to say, that this suit, being a proceed- 
ing in rem, can not be maintained, unless, the 
libellants have a maritime lien, or some other 
lien or privilege against, or upon, the vessel. 
As general creditors, however meritorious, 
they can not proceed against the Carrington 
in this form of action; and as they have not 
alleged in their libel, or suggested upon the 
argument, that they have any lien other than 
the lien or privilege given by the general 
maritime law, it is only necessary to consider 
whether, under tliat law, they have any privi- 
lege against the- vessel. Upon this point, the 
libellants' counsel relied upon the followhig 
cases: The Volunteer [Case No. 16,991]; 
Drinkyvater v. The Spartan [Id. 4,085]; The 
Rebecca [Id. 11,619]; Clark v. Crabtree [Id; 
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2,847]; Airey T- Merrill [Id. 115]; The Trib- 
une [Id. 14,171]; and he insisted that the case 
last cited was directly in point in this case. 
The cases thus cited, with the exception of 
that of The Tribune, are of little importance 
as bearing upon this question of lien or priv- 
ilege; but the counsel is right in supposing 
that the case of The Tribune is an authority 
in favor of the existence of the lien insisted 
upon in this case. Nor is he far wide of the 
mark in his claim that it is a case in point. 
There is, however, this difference in the two 
cases. In the case of The Tribune [supra]; 
a cargo had actually been laden on board. 
It was afterwards ordered on shore, and the 
voyage broken up by the ship-owner; and, 
consequently the liability of the ship-owners 
accrued after they had had possession of a 
cargo, against which, upon the performance 
of the particular voyage for which the ves- 
sel was chartered, and such goods were laden 
on board, they might have proceeded to en- 
force their maritime lien for freight; unless, 
Indeed, such lien was waived by the terms 
of the charter. 

I do not, however, regard this fact, as one 
of much significance, and in the absence of 
any conflict of authority, I should not deem 
it material to notice the more important fact, 
that this question of lien does not appear to 
have been discussed by Judge Story; or to 
have been argued by the counsel in ttiat case. 
The omission, of able counsel, to raise the 
question of lien, and a decree declaring the 
existence of a lien directed by a judge de- 
servedly distinguished for his extraordinary 
learning and his singularly full and exact 
knowledge of admiralty law, might, under or- 
dinary circumstances, be properly held suffi- 
cient to justify a judge of this court in main- 
taining the existence of a lien m a similar 
case, without farther authority, and without 
hesitation. But as there are later authorities, 
apparently in conflict with the case of The 
Tribune, it is certainly worthy of remark 
that the learned judge who decided that case, 
did not discuss the question upon which the 
present case must turn. 
• The case of The Tribune [supra] is only 
one of several authorities, each apparently 
sufficient to sustain the position of the ad- 
vocate for the libellants. Lord Tenterden 
says (Abb. Shipp. marg. p. 126): "A charter- 
party, made by the master in his own 
name, furnishes no direct action against the 
owners, grounded upon the instrument iself, 
by the law of England; but when this con- 
tract is made by the master in a foreign 
port, in the usual course of the ship's em- 
ployment, and under circumstances which do 
not afford evidence of frauds, or when it is 
made by him at the ship's home, under cir- 
cumstances which afford evidence of the as- 
sent of the owners, the ship and freight, and 
therefore, indirectly, the owners also, to the 
amount of the value of the sMp and freight, 
are, by the marine law, bound to the per- 
formance. 'The ship is bound to the mer- 



chandise, and the merchandise to the ship,' 
are the words of Cleriac. By the French or- 
dinance, it is declared that the ship, with ita 
furnitm-e and freight, and the cargo, are re- 
spectively bound to the stipulations of the 
charter-party. And Valin, in his commen- 
tai-y says the rule is the same, whether the 
affreightment be made by the owner, or the 
master alone; even at the place of the own- 
er's abode, if the owner does not disavow 
it." The doctrines thus laid down by Lord 
Tenterden are substantially adopted by 
Judge Conkling, in his excellent treatise up' 
on the Jurisdiction, Law and Practice of the 
Admiralty Courts of the United States (pages 
123-128, inclusive), and I infer that these 
principles, in substance, were acted upon, 
without doubt or hesitation, by Mr. Justice 
Nelson, in the case of The Aberfoyle [Case 
No. 17], and, two years later, in the case of 
The Pacific [Id. 10,643]. The case of The 
Pacific was very elaborately and ably ar- 
gued; but the question of jurisdiction, rather 
than the question of lien, was the principal 
subject of discussion, both in the arguments 
of counsel and in the opinion of the coxu't.— 
In the points and arguments of Messrs. B. F, 
Butler and Daniel Lord, for the respondents, 
it was substantially conceded, that the vessel 
became bound to the performance of the con- 
tract upon which the libel, in that case was 
filed. The reporter gives the concession in 
the following language (page 581): (4) "It 
may be admitted that the vessel became 
bound to the performance of the contract, 
and of all the terms of the contract, from the 
day of the making thereof; and that the 
particulars in which the libel alleges the 
breach thereof, were essential terms of such 
contract But the question still recurs— Did 
such breach, occurring before the sailing of 
the ship, she being actually about to sail, give 
jurisdiction to a coturt of admiralty?" It 
was under this concession as to the liability 
of the ship, (if the case was one of admiralty 
jurisdiction) that the learned justice who de- 
cided the case upon appeal, entered upon the 
examination of that case and reached his 
final conclusion therein. It is therefore not 
probable that he examined with care, or de- 
liberately considered, the question of lien 
or privilege; either _ as it might have been 
presented in that ease, or as it is presented 
in the case now under consideration. If it 
was at all considered, it was probably lik- 
ened to the case of the actual lading of goods 
under a charter-party, or bill of lading, and 
not to a ease where the ship-owners had re- 
fused, as in the present case, to receive mer- 
chandise or other cargo which they were 
bound by the terms of a valid charter party 
to receive and ti^nsport. Nevertheless, the 
decision of Mr. Justice Nelson, in the case 
of The Pacific, would have determined mt? 
to decide the question now under discussion 
in favor of the libellant, had not the case of 
The Yankee Blade (Vandewater v. Mills), 19 
How. [60 D. S.] 82, decided at the last term 
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of the supreme court, "been cited by the advo- 
cate for the respondent. 

It was contended on the part of the libei- 
lant in the case of The Yankee Blade, that 
the instrument upon which his libel "was 
filed> was in the nature of a charter-party, 
or had some features of a charter-party; and 
that the court should, therefore, extend the 
maritime lien by analogy or inference, for 
the purpose of giving the libellant his rem- 
edy against the ship, and sustaining their 
jurisdiction. And in his argument, the 
learned counsel for the libellant endeavored 
to establish the following proposition: 
"Agreements for carrying passengers are 
maritime contracts, pertaining exclusively to 
the business of commerce and navigation, 
and consequently, may be enforced, speciflc- 
ally, against the vessel by courts of admiral- 
ty, proceeding in rem." This proposition ap- 
pears to have been deliberately considered, 
and forms the principal subject of discussion 
in the opinion of the court, as delivered by 
Mr. Justice Grier. The learned justice cites 
and relies upon 2 Boulay Paty (Cours de 
Droit Commercial), 299, which would seem to 
be a very direct authority against the exisr- 
ence of a lien in this case. The extract is as 
follows: "Hors ces deux cas, (viz: default 
in the delivei-y of goods, or damage for de- 
terioration,) il n'y a pas de privilege a pre- 
tendre de la part du marchand chargeur; 
car si les dommages et interets n'ont lieu 
que pour refus de depart du navire, pout 
depart tardif ou precipite, pour saisie du 
navire ou autrement, il est evident qu' a cet 
egard la creance est simple et ordinaire sans 
aucime sorte de privilege." The case of The 
Yankee Blade [supra] would necessarily have 
decided this case without further question, 
if the decision of that case had depended 
upon the views entertained by the court upon 
the question thus discussed by Mr. Justice 
Grier in his opinion; but, it was contended 
by the advocate for the libellants in this 
case— and it is apparent upon the face of the 
opinion— that the decision of that question 
was not, in the judgment of the court, strict- 
ly necessary for the determination of the 
cause. Mr. Justice Grier says, the contract 
proceeded upon is not a charter-party; that 
it is nothing more than an agreement for a 
special and limited partnership in the busi- 
ness of transporting freight and passengers - 
between New-York and San Francisco; and 
that it is not one of those contracts to which 
the peculiar principles or remedies given by 
the maritime law have any special applica- 
tion, but it is the fit subject for the jurisdic- 
tion of the common law coxirts. But it ap- 
pears the question before referred to was, 
nevertheless, fully argued by counsel, and 
fully considered by the judge; the com*t hav- 
ing, in that case, followed the practice most 
frequently adopted in that tribunal, to dis- 
cuss and determine the important questions 
raised and argued by tihe respective counsel,, 
whether their determination is or is not ab- 



solutely essential to the judgment to be pro- 
nounced—a practice which has many advan- 
tages^ and has been generally useful, but 
which has, at times, been the subject of im- 
favorable remark. 

The fact that the case of The Yankee 
Blade may have been decided upon the 
ground last suggested by Mr. Justice Grier, 
in his opmion, and the fact that the case of 
The Tribune [Case No. 14,171], The Aber- 
foyle [Id. 17], and The Pacific [Id. 10,643], 
were not referred to by Mr. Justice Grier, 
have induced me to examine, with some 
care, the earlier authorities cited by Lord 
Tenterden, and some other authorities bear- 
ing upon the question, before deciding this 
case. It will be recollected that Lord Ten- 
terden, in his text, cites the saying of Cle'r- 
iac, and also refers to the French ordinance 
(the celebrated Marine Ordinance of Lou- 
is XIV.), and the Commentary of Valin. 
This saying of Cleriac— "Le bateau est 
oblige a la marchandise, et la marchandise 
au bateau"— is found in' his commentary up- 
on the 21st Article of the Judgments of 
Oleron (see Les Us et Coutumes de la Am- 
sterdam, Ed. of 17SS, at page 43), and sub- 
stantially the same language is found in the 
18th article of "Reglemens de la Navigation 
des Rivieres" (Id. p. 297). In the first posi- 
tion, it is not, so far as I cani see, connected 
with any other language applicable to the 
present case; but in the last it would seem 
to be limited, to some extent, at least, by 
the contract The whole article is as fol- 
lows: "Le bateau est oblige a la marchan- 
dise, et la marchandise du bateau; c'est-a- 
dire, si le marchand ne paie pas le fret, s'il 
manaque au terme et cause du retardement, 
le patron ou les mariniers sont privilegies de 
faire saisir les marchandises ou denrees 
qu'ils out conduites, et les faire vendre a' 
"concurrence de leur du; comme aussi si le 
patron ou compagnons n'ont pas fait leur 
devoir, et qu'a leur faute les marchandises 
spient empirees, ou depreeies; le marchand 
prut faire proceder par saisie du bateau, et 
des apparaux pour son indemnite, le tout 
par egal privilege." The privilege of a char- 
terer under this article, and the binding of 
the ship to the performance of the charter- 
party, would seem to be limited to the cases 
specified, and to be confined to cases in 
which the shipper had sustained damages by 
the fault of the master and crew, in respect 
to goods actually laden on board. This is, 
I think, fairly to be inferred, though 1 con- 
cede that it is ,not so distinctly and directly 
expressed, as not to admit of doubt. It may 
be remarked, in passing, that the reference 
in Abbott is probably to the saying of Cler- 
iac, as first above referred to; and that the 
attention of the learned author may have 
rested only upon the epigrammatic saying, 
which forms his quotation, without having 
been at all drawn to the same expression and 
to the context of that saying in the instance 
last above quoted. 
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The article of tlie French ordinance to 
Tvhich Lord Tenterden refers (Liv. 3, tit. 1, 
art 11) is in its literal terms an apparent 
authority for the doctrine which he affirms, 
and for the position of the advocate for the 
libellant in this case. It is as follows, arti- 
cle 11: "Le navire, ses agres et apparaux, 
le fret et les marehandises chargees, seront 
respectlvement affeetes aux conventions de 
la charte-partie." That is to say "the ship, 
her rigging and tackle, the freight and goods 
laden shall be respectively bound by the con- 
ventions and stipulations of the charter- 
party." But the learned commentary of 
Valin upon this article (1 Valin, Rochelle Ed. 
1776, p. 629), after referring to the oft- 
quoted saying of Cleriac before alluded to, 
and remarking upon the privileges which 
exist in certain cases, refers the reader, in 
reference to the damages sustained by the 
non performance of a charter-party (dom- 
mages et interests pretendus par I'affreteur, 
pour I'inexicution de la charte-partie), to the 
16th article, tit 14, of the first book of his 
Commentaries (page 362, vol. 1). In com- 
menting upon this article, and particularly 
that portion of it that relates to the privi- 
lege of the merchant-shippers (marchands- 
chargeurs), he says (page 364): "Cour ce 
qui est de ces marchands chargeurs, mis au 
rang des creauciers privilegies, on ne con- 
ceit que deux cas ou lis puissent se pre- 
senter. L'un est, si les marehandises 
chargees pour leur compte dans le navire, 
ne leur ont pas ete remises, I'armateur du 
navire, ou le capitaine les ayant retenues en 
tout ou partie; I'autre, si les marehandises 
leur ayant ete delivrees, elles se sont ti'ou- 
vees avariees par le faut du maitre ou des 
gens de I'equipage, dont le proprietaire du 
navire est responsable. Mais l'un et I'autre 
cas sont egalement difficiles a rencontrer, 
surtout le premier, un marchand chargeur 
etant, comme il est naturel, extremement 
attentif a demander la deliverance de sa 
marchandise, et a la suivre partout, si le 
proprietaire et le <iapitaine refusent ou dif- 
ferent de lui en faire la remise. Tou jours 
est-il vrai que, hors ces deux cas, 11 n'y a 
pas de privilege a pretendre de la part des 
marchands chargeurs; car s' il ne s' agit 
que des dommages et interets pretendus par 
un affreteur. qui a I'occasson de la saisie 
reelle du navire ou autrement, aura ete 
oblige de retirer du navire les marehandises 
qu'il y avoit chargees, ou qui aura ete em- 
peche d'y faire son chargement; il est evi- 
dent qu'a cet egard, sa creance est simple 
et ordinaire sans aucune sorte de privilege; 
du moins c'est ainsl que je crois qu'on doit 
limiter la disposition de Tarticl© ii., du titre 
des eharte-parties." This quotation cer- 
tainly shows that Valin supposed the privi- 
lege against the ship for the non-perform- 
ance of a ehartor-pai'ty, was confined to the 
two cases mentioned: Of the non-delivery 
of goods laden on board, and of damage to 
such goods, by the act of master or crew. 



And substantially to the same effect, is the 
significant quotation from Boulay Paty, 
made by Justice Grier. That the privilege 
of the merchant charterer against the ves- 
sel chartered, was thus limited under the 
Marine Ordinance of Louis XIV., and in the 
judgment of Cleriac and Valin, and has not 
been extended farther by the general mari- 
time law of Europe, may, I think, be safe- 
ly assumed upon the language of the Code 
de Commerce, as adopted in September, 
1S07, and as published in Paris in 1856. 
This Code (article 191), enumerates the 
privileged debts for which ships and other 
vessels are liable, and extends the privilege 
to some debts which would not. In this 
country, be deemed privileged. These debts 
are divided into eleven classes, and they are 
privileged in the order In which they are 
classed. The 11th class embraces, and is in 
fact confined to "the indemnity due to the 
freighters, for not delivering the goods lad- 
en on board, or" for any damage which the 
goods may have sustained through the de- 
fault of the captain or crew." This clause 
of the article, standing now as it did in 1S07, 
in this language: "(11) Les dommages in- 
terets dus aux affreteurs pour le" defaut de 
deliverance des marehandises qu' lis sont 
chargees, ou pour remboursement des ava- 
ries souffeites par lesdites marehandises par 
la faute du capitaine ou de I'equipage." 
This clearly does not include such a de- 
mand as that prosecuted by the libellant in 
this suit, and this fact is conclusive evi- 
dence that in France it has not, fot the last 
half-century, been understood that such a 
demand is secured by a privilege against the 
ship. The Civil Code of Louisiana contains 
substantially the same provision as the Code 
de Commerce, in respect to the privilege of 
a charterer or freighter; and by that Code 
the privilege is thus defined and limited: 
"The amount of damage done to freighters 
for the failure in delivering goods which 
they have shipped, or for the reimbursement 
of damages sustained by the goods through 
the fault of tiie captain or crew." 

I am not aware that any such privilege as 
is claimed by the libellant in this case, can 
be sustained by any reference to the civil 
law, or maintained upon any of the prin- 
ciples on which the privlliglum, of the Ro- 
man law, is based; and I think it quite 
clear that Lord Tenterden is not sustained 
by the authority of Cleriac and Valin, on 
which he relied. This weakens the authori- 
ties which have been based upon Lord Ten- 
terden's opinion, and I shall act upon the 
conviction that, if the question presented in 
this case shall hereafter be presented to the 
supreme court of the United States, the 
learned justices of that court would abide, 
and ought ta abide, by the opinion expressed 
by Mr. Justice Grier In the case of The 
Yankee Blade, in favor of the respondents: 
The libel is therefore dismissed with costs, 
but without prejudice to any proceeding at 
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law or in personam in admiralty, which may- 
hereafter be instituted to enforce the pay- 
ment of damages claimed in this suit See 
The Freeman v. Buckingham, 18 How. [59 
U. S.] 182-188, at which last mentioned page 
Jlr. Justice Curtis, in delivering the opinion 
-of the court, says: "Under the maritime 
law of the United States, the vessel is hound 
to the cargo and the cargo to the vessel, for 
the performance of a contract of afEreight- 
ment; but the law creates no lien on a vessel 
as a security for the performance of a con- 
tract to transport cargo, until some lawful 
contract of affreightment is made, and a 
•cargo shipped under it" 



HANNAH, The (CLINTON v.). See Case No. 
2,898. 

HANNAH, The (FORBES v.). See Case No. 
4,925. 

HANNAH, The (HUNTER v.). See Case No. 
G,905. 

HANNAH M. BUELL. The (HENDERSON 
v.). See Case No. 6,352. 



Case ISTo. 6,029a. 

The HANNAH M. JOHNSON. 

[Blatchf. Pr. Cas. 35.] i 

District Court S. D. New York. Aug., 1861. 

PiiigE — Pleading — Reasonable Cause "fob. Sei- 
zure. 

1. Mode of pleading in an answer and cl^m 
commented on. 

2. The prize law regards property which was 
enemy property when shipped as continuing to 
be such, although consigned by a bill of lading 
to other parties, unless clear evidence is given 
of a change of title. 

. 3. Vessel released as not being enemy prop- 
erty, and restored on payment of costs, there 
having been reasonable cause for her seizure. 

4. Cargo condemned, as enemy property, un- 
less further proof be furnished within ten days 
BS to ownership of cargo. 

In admiralty. 

BETTS, District Judge. The schooner 
Hannah M. Johnson was captured on the 
31st of May, 1861, twelve miles to the south« 
west of Cape Lookout, on the high seas, by 
the United States brig-of-war Perry, under 
<;ommand of Lieutenant E. G. Parrott, and 
was libelled, together with the cargo on 
board, for condemnation and forfeiture, as 
lawful prize. She is charged with giving aid 
and comfort to the enemies of the United 
States, and, during her previous voyage and 
prior thereto, with having carried the flag of 
'the treasonable league called "The Confeder- 
ate States of America," enemies at war with 
the United States. An allegation against 
her, of having violated the blockade of New 

'• [Reported by Samuel Blatchford, Esq.] 



Orleans, was abandoned by the district at 
torney, on the trial of the cause. Three an- 
swers and claims, nominally, were filed in 
the cause; one by "Charles H. Wells, on be- 
half of himself and others," (after this word 
an illegible scrawl was inserted, supposed to 
be meant for the word "owners,") "of the 
schooner H. M. Johnson, the respondent also 
claiming the", (word very faintly written, sup- 
posed to be) "cargo, as carrier thereof." The 
claimants- deny most of the charges in the 
libel. They do not state the ownership of 
the vessel, or the place or business of her em- 
ployment when arrested. An answer was 
also put in by Charles C. Paber and Henry M. 
Paber, of the firm of 0. 0. & H. M. Paber, 
for their interest in sixty bales of cotton on 
board - the schooner, consigned to them at 
New York, from New Orleans, alleging that 
she was an American vessel, and that her 
sailing from New Orleans without a clear- 
ance did not affect the rights of the claim, 
ajits to the cotton. The claimants do not 
aver any property or interest to be vested in 
them in the sixty bales of cotton on board 
the schooner. An answer was also inter- 
posed by Hampton S. Smith and William 
Patrick, of the city of New York, for their 
interest in sixty-five bales of cotton on board 
the vessel. They aver they were in advance 
to the shippers for the value of the cotton. 
They do not state who were the shippers, noi 
what the advance was, or when or hoiiv 
made. All these claimants make general de- 
nials to the charges in the libel, and take 
substantially the grounds of exception and 
defence to the suit which were made in the 
preceding cases. The mode of pleading the 
defences in this case is exceedingly indefi- 
nite, and discloses essentially nothing of the 
particulars which the claimants propose to 
give in evidence in avoidance of the capture 
It does not appear upon the claims who is 
owner of the vessel, or what was the place 
of her outfit or what has been the course of 
her trade or employment No test affidavits 
are appended to the pleadings. These par- 
ticulars are of material importance, on the 
general charge of the confiscability of the 
vessel or cargo, as enemy's property, as also 
on the charge against her for a violation of 
blockade, had that charge not been aban- 
doned, because, upon the libellants rests the 
necessity of substantiating the averments of 
the libel, so far as to show probable cause 
for the seizure- and prosecution; and they 
are not without relevancy under the further 
charge that the vessel had been employed in 
giving aid and comfort to the enemies of tht 
United States in actual hostilities against the 
government The mode 6f pleading not be- 
ing specifically objected to by the United 
States attorney, its irregularity or imperfect- 
ness will not demand further notice from the 
court as those external facts do not appear 
to have any important bearing upon the mer- 
its of the cause. 
It is not easy to ascertain from the proofs 
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when the vessel sailed south under her li- 
cense, or when or at what port she arrlTed, 
or how she was laden, and for whose hehefit. 
She appears to have been employed in the 
winter and early in the spring of 1861, in 
short trips, on freight, in carrying lumber 
and produce, between ports of the states of 
Florida, liouisiana and Texas; and to have 
terminated that course of business in May, 
1861, and on the 14th of that month to have 
sailed from New Orleans under a Confeder- 
ate States clearance, freighted with a miscel- 
laneous cargo, all of which remained on 
board of her at the time she was taken as 
prize by the libellants on the high seas. She 
was built, owned in numerous shares, and 
registered in the state of New York, one only 
of her owners residing out of that state, and 
in the state of Connecticut The vessel had 
no interest in the cargo laden on board fur, 
ther than for freight, and the only direct 
evidence as to the ownership of the cargo is 
gathered from the loose supposition of the 
chief mate that it belonged to the shippers, 
because he knew of no other owners to it. 
The bills of lading were in all instances 
drawn to consignees or order or assigns, in 
no instance designating whether the goods 
were despatched to the Interest of the con- 
signor or consignee; and no letter of advice 
or explanatory evidence is produced to de- 
termine that matter. The shippers and con- 
signors were all at the place of shipment, 
and leave it wholly undisclosed on the bills of 
lading that the shipment is not entirely 
theirs, and for their exclusive benefit. The 
claimants now ask the intendment to be 
made, on the claims of Smith & Patrick, that 
the cotton shipped to their order became, by 
the address to them, their individual proper- 
ty. Enemy's property in transitu does not 
change its character by such mode of trans- 
mission. The prize law will regard the prop- 
erty as retaining its liability to arrest and con- 
demnation, the same as in the hands of its 
owner when shipped. Wheat Mar. Capt 85; 
The Marianna, 6 O. Rob. Adm. 24. The bill 
of lading, until indorsed and given circula- 
tion as a negotiable instrument, does not 
pass absolutely, property shipped to an as- 
signee or consignee; and especially in prize 
captures, it is regarded as remaining the 
property of an enemy, when exported during 
hostilities which continue to the time of cap- 
ture. The Abo, Spinks, Prize Cas. 46. Or- 
dinarily, the delivery of goods by a shipper 
to the master of a vessel is a delivery to him 
as agent of the consignor, and not of the 
consignee, and will so operate in law, unless 
explanatory facts on the face of the bill 
of lading, or otherwise proved, accompany 
the delivery and evince the contrai-y. The 
Frances, 8 Cranch [12 U. S.] 418. And to 
that effect is the reasoning of the court upon 
the English cases (Lawrence v. Minturn, 17 
How. [58 U. S.] 100, 107), although in Grove 
V. Brien, 8 How. [49 V. S.] 439, it was held 
more broadly that a consignment generally 



(not otherwise explained) vests the goods in 
the consignee. That doctrine, with the qual- 
ification made hy the court, no way impugns 
the rule in respect to prize seizures, and, it 
it can prevail, and be construed to render 
the shipment of the cotton at New Orleans, 
an assignment there, in payment of the claim- 
ants' debt, that result must be obtained by 
full and clear evidencfe that the facts were 
really so, on which the shipment and the 
delivery of the cotton to the master of the- 
vessel, at the time of its shipment, was made. 
The Abo, above cited. The other claimants, 
Faber & Faber, do not assert any interest in 
the cai'go in themselves; but as the claims 
are framed in exceedingly loose and indefi- 
nite terms, and the arguments on the hear- 
ing seem to regard all the claimants as 
entitled to a common defence, the court is 
disposed to consider the points applied to one 
to embrace all the claims pending. 

The other allegations in the libel, upoa 
which the libellants urge the condemnation 
of the vessel and cargo, are that they were 
used and employed by her in aid of the ene. 
mies of the country. The method of such 
employment is not specified in the libel, nor 
does it appear that a substantive offence of 
the denomination is, under the law of na- 
tions, imputable to property, either consist- 
ing in vessels or goods. It may be made a 
confiscable ofEence by municipal law, but it 
would then fall under the jurisdiction of lo- 
cal and municipal coiu-ts, and not be cog- 
nizable by prize courts. The court has not 
been put in possession, since the adjourn- 
ment of congress, of the acts passed at its 
last session; and it is unable to declare that 
no law now exists in this country subjecting 
vessels and cargoes belonging to the United 
States or its citizens to condemnation and 
forfeiture for the commission of the acts de- 
noimced in this libel, nor but that such of- 
fences may be placed under the jurisdiction 
of prize courts. No such law existed at the 
lime of the capture made in this case, and 
there can be no cause for judicial arrest or 
adjudication against this vessel and cargo 
under the public law. 

The further charge, that the vessel sailed 
tmder, raised, or used, the flag of the enemy 
during any part of the voyage, is not sup- 
ported by the proofs. No other evidence is 
adduced to the fact than the answers to the 
preparatory interrogatories. Those answers 
disclose that in some instance, whilst the 
vessel lay in enemy's ports, she was com- 
pelled by the local authorities to have that 
flag on board, but that it was always repu- 
diated by the' officei-s of the vessel as belong- 
ing to her, and was destroyed as soon as they 
got the vessel to sea out of those ports; and 
it is not made to' appear that the flag was 
ever used on the vessel after her officers or 
crew had knowledge or notice that the gov- 
ernment of the United States recognized a 
state of war to be subsisting and waged 
against them by the insurrectionists or rebel* 
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in New Orleans. The vessel left the port of 
New Orleans, on her home voyage, on the 
a 4th of May, 1861. The proof does not show 
that she committed any act previous to that 
time in aid of the enemy, with notice thai 
war was levied against the United States 
and recognized l)y ihe government. The ac- 
ceptance of a clearance under the authority 
of the Confederate States was an act of per- 
sonal misfeasance against the revenue laws 
of the United States, and pimishable under 
these laws, as being tantamount to coming 
into port without a lawful one; but it is 
judicially known to the court that these acta 
were for a considerable period, and until 
open hostilities were set on foot by the in- 
surgent states, tolerated as necessities im- 
posed upon loyal vessels absent from their 
ports of destination, until the rebellion pro- 
gressed to acts of open hostility on the part 
of the rebels and insurgents; and according- 
ly those particular acts at such period must 
be regarded by the court, in a prize suit, as 
committed previous to the recognition by the 
government of an existing state of civil war 
between the insurgent portion of the country 
and the government. 

In my opinion, therefore, it Is not proved, 
on the part of the libellants, that the claim- 
ants of the vessel had actual or constructive 
notice, at the time the cargo in question was 
laden on board of her, that a state of war 
between the insurgents and the government 
existed and was recognized by the govern- 
ment of the United States; and that accord- 
ingly the vessel, her tackle, &c., is not liable 
to seizure and condemnation for the acts al- 
leged against her. The cargo was shipped 
and laden on board ,the vessel at New Or- 
leans by residents of that place, after the 
public secession or rebellion of the state of 
Louisiana, and after the open avowal of war 
with the United States made by the Confed- 
erate States; and all persons domiciled at 
that place are legally chargeable with the 
acts of the government under which they 
claim allegiance. The property so shipped 
was enemy's property, and liable to confisca- 
tion to the United States as such. The judg- 
ment of the court accordingly is that the 
vessel, her tackle, &c., be restored to the 
claimants, on payment of costs, there being 
reasonable cause for her seizure, as she 
sailed from an enemy port, under an enemy 
clearance, and without exhibiting, when ar- 
rested, full muniments of title as aloyal vessel. 
And it is further ordered, that a decree of 
condemnation and forfeiture be rendered 
against the cargo seized with the vessel, as 
being enemy property at the time it was lad- 
en on board, together with costs, leave, how- 
ever, being given to the respective claimants 
thereof to produce further proofs that the 
cargo when shipped, belonged to neutral or 
loyal owners. Such further proofs are to be 
furnished at the costs of the claimants, and 
are to be given within ten days from the 
entry of this decree, unless further time be 



allowed therefor by the court or by" stipula* 
tion of the libellants. 

[NOTE. There was a. hearing anon further 
proofs, and judgment affirmed, in Case No. 6,- 
030. An application for allowance of freight 
for the carriage of the confiscated cargo was 
denied in Case No. 6,031.] 



Case Ko. 6,030. 

The HANNAH M. JOHNSON. 

[Blatchf. Pr. Cas. 97.] i 

District Court, S. D. New TorTr. Jan., 1862, 

Pbize— Ekemy Pkopertt— Transfer to Cred- 
itors. 

1. Enemy property, shipped by an enemy, 
from an enemy port, to his creditor, to be ap- 
plied on a debt, but which, before it came to 
the creditor's hands, was captured at sea, con- 
tinues to be enemy property. 

2. The- transfer to the creditor cannot be car- 
ried into effect after the intervention of the 
legal rights of the captors. . 

Hearing on further proofs. [The original 
proceeding upon the libel is given in Case 
No. 6,02Da.] 

BETTS, District Judge. The decision in 
the above cause, on the hearing upon the 
pleadings and the proofs in preparatorlo, 
concludes, after condemnation of the cargo, 
with costs, as being enemy property, with 
the provisions following: "Leave, however, 
being given to the respective claimant& 
thereof to produce further proofs that the 
cargo, when shipped, belonged to neutral or 
loyal owners; such further proofs are to be 
fnrnished at. the cost of the claimants, and 
are to be given within ten days from the 
entry of this decree, unless further time be 
allowed therefor by the court, or by stipu- 
lation of the libellants." 

On the 8th of January Instant, the counsel 
submitted further proofs taken upon their 
mutual attendance before a commissioner of 
the United States courts, with their respect- 
ive arguments to the court thereon. This 
attempt to protect the cargo was, however, 
limited to the claim of ninety-nine hides in 
behalf of Leopold Lithauer, to which some 
further proofs were produced and addressed, 
and nominally, also, to the claim interposed 
in behalf of C. C. & H. Faber, of New York, 
to sixty bales of cotton. That claim was- 
not upheld before the court after the fur- 
ther proofs were introduced, but I imder- 
stand, from extraneous suggestion, that it 
was the understanding of coxmsel, that the 
court should consider and pass upon the fur- 
ther proofs in this respect also, as part of the 
matter submitted for the judgment of the 
court The hides were shipped by Weiner, 
in his own name, and continued to be his 
property to the time of capture. They never 
came to the hands of Lithauer by, actual or 

I [Reported by Samuel Blatchford, Esq.] 
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symbolical delivery from the New Orleans 
owner. They were designed, no doubt, in 
the process of negotiation and arrangement 
between Weiner and Lithauer, to be remit- 
ted by the former, and were expected to be 
accepted by the latter, in credit upon an 
open account in their mutual dealings, but 
had never, in the transition, so changed 
hands as to become the property of Lithauer, 
or to operate as an acquittance to their value 
of the liabilities of Weiner to him. They re- 
mained, in point of law, the property of the 
New Orleans merchant, and must have con- 
tinued so, without his consent had been pro- 
cured to indorse the bill of lading to Lith- 
auer, or otherwise transfer the merchandise 
to him. It was, no doubt, a mental under- 
standing and purpose with Weiner that the 
goods should go to Lithauer, but that de- 
sign, if existing, failed of being carried into 
effect, and, by the rules of prize law, could 
pot be done after the intervention of the 
legal rights of the captors. Wheat. Capt. 
Mar. 85, § 16; The Abo, 1 Spinks Pr. Gas. 46. 
Accordingly, the hides left New Orleans in 
the ownership of a trader resident there for 
many years, and after the war between that 
state and the United States was set on foot, 
and when seized was enemy property. The 
master of the vessel had alone intervened 
and claimed the hides in the character of 
owner and carrier; but he shows no proof of 
any right of property in hides in himself. 
It accordingly follows that the exportation 
of them from New Orleans was by the ship- 
per for his own interest. 

The claimants, Faber & Co., in the testi- 
mony given on the further proofs, prove that, 
in June last, they received the sixty bales of 
cotton shipped in the Hannah M. Johnson, 
as consignees and cotton-brokers. No bill of 
lading accompanied the shipment. The mas- 
ter's manifest, attested at New Orleans the 
14th of May last, and his freight list of the 
same date, repi*esent the cotton as shipped 
at New Orleans by F. M. Fish. It was 
remitted, through the agency of Jacob Bar- 
ker, for Mr. Fish, who was at the time a 
resident also of New Orleans. The order to 
deliver the goods to Barker was made on 
the drayman's receipts of the cotton on 
board the vessel before she sailed from New 
Orleans, May 14, and Fish's letter addressed 
to Barker in New Orleans, May 22, shows 
that Fish still continued to act as owner 
of the goods, and directed their consignment 
in New York to Faber & Co. Mr. Barker 
conseq^uently, on the 23d of July, by letter 
of that date to New York to IJ'aber & Co., 
recognizes Fish's ownership of the cotton, 
and directs them to deliver it, or the avails 
of it, to Hendrickson, of Rhode Island. Mr. 
Barker never made any advances to Fish 
upon the assignment of the cotton to him, 
and Fish continued to act as the sole owner 
of it until the time it, or its avails, went to 
Hendrickson, which was not until July last. 
Mr. Fish still continues a resident of New 
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Orleans. The further proofs introduced by 
these parties have no way varied the case 
as it stood upon the original evidence, and 
the decision before pronoimced must now be 
made final in respect to those portions of 
the cargo also. Judgment accordingly. 

[An application for freight money for the con- 
fiscated cargo was denied in Case No. 6,031.] 



Case ISTo. 6,031. 

The HANNAH M. JOHNSON. 

[Blatchf. Pr. Cas. 160.] i 

District Court, S. D. New York. May, 1802. 

Freight — ^Pkopektt or Enemy— Confiscated 
Cargo. 

The vessel having been restored, as belonging to 
loyal owners, and part of her cargo having been 
condemned as enemy property, captured on a 
voyage from New Orleans to New York during 
the war, the master of the vessel applied to be 
paid, out of the proceeds of the condemned car- 
go, the freight upon it for the voyage: Hdd, 
that the application must be denied. 

In admiralty. 

BETTS, District Judge. Portions of the 
cargo of the above vessel were condemned as 
prize by the court on the capture of the ves- 
sel and cargo. The vessel was acquitted and 
restored to the claimants, as belonging to 
loyal owners, and not having been employed 
by them in any unlawful acts against the 
government in withdrawing herself from the 
port of New Orleans and returning to her 
home port after the declaration of war by the 
seceded states against the United States. 
Portions of the cargo shipped on board by 
traders domiciled in New Orleans and trans- 
mitted to New York were condemned and 
forfeited as being enemy property. The pro- 
ceeds of tl)at property remain in the registry 
of the com-t undistributed; and the petitioner, 
the master of the vessel, applies in that ca- 
pacity for payment of freight out of the fund 
earned on the transportation of such part of 
the cargo on the voyage from New Orleans 
to New York. 

The petition rests upon the assumption that 
the acquittal of the vessel from condemna- 
tion as lawful prize necessarily admits also 
the legality of her employment In carrying 
the cargo, and her tiue to freight therefor. 
This is by no means a fact or a legal conclu- 
sion. The charges upon which the vessel and 
her lading were seized and tried were, that 
they belonged to the rebels, or, if neutral, 
had evaded the blockade of the port of New 
Orleans. The judgment of the court disaf- 
firmed these charges, except in relation to 
that part of the cargo which was condemned 
as enemy property, and which was brought 
into this port. The vessel, in the transac- 
tion, did not act at all in the character of a 

1 [Reported by Samuel Blatchford, Esq.] 
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neutral. If she had been, in fact, of neutral 
ownership, she would not have been permit- 
ted, under the rules of the prize law, to go 
into an enemy port and freight herself there 
pendente lite with enemy property. Such 
property is subject to capture at sea, though 
found in a friendly vessel destined to another 
friendly port. Kent Comm. 124; Hall. Int. 
Law, 471; Wheat Mar. Capt. c. 3, arts. 9, 
1.3. This pjrsperty would not therefore, be 
exeiiijft from capture on board a neutral ves- 
sel, had it been innocently freighted by the 
shipper from one neutrat port to another; 
and only on such eondii ion would, the car- 
rier be entitled to recover freight from the 
captor for the carriage performed in its trans- 
portation. The undertaking of the master to 
transport the property from an enemy coun- 
try was not, as to him, an innocent act. It 
was in aid of the commerce and trade of an 
enemy, and the rules of public law interdict 
as illegal all such transactions by subjects 
of a belligerent nation with those of its ene- 
my. Wheat Int Law, 35T; The Hoop, 1 C. 
Rob. ja.am.»196. 

The court restored the vessel on this cap- 
ture, on the ground that taking lier from the 
port after the commencement of the war and 
the imposition of the blockade was not a pro- 
ceeding for the benefit of the ent-my, but was 
a withdrawal of home property by loyal citi- 
zens in which matter the enemy had no bene- 
ficial interest The principle in respect to 
enemy property laden in the vessel, and 
transported for the benefit of enemy owners, 
is entirely different Not only is such prop- 
erty liable to confiscation, but the interfer- 
ence of the master, in aiding its conveyance 
from an enemy port for the benefit of its 
owners, is wrongful and illegal, and in vio- 
lation of the rights of his government in the 
property, and of his own duties and obliga- 
tions as a subject during war. This doctrine 
Is declared and enforced most explicitly and 
inflexibly by the highest authorities in Amer- 
ica and Europe. 1 Kent, Comm. 55, 66, 68; 
' Wheat Mar. Capt 220; 3 Piiillim. Int. Law, 
§ 70; The Sally, S Cranch [12 IT. S.] 382; The 
Rapid, Id. 155; Wheat Int Law, pt 4, c. 1, 
arts. 9, 13; The Hoop, 1 C. Rob. Adm, 196. 
The petitioner is disqualified by his own act 
in dereliction pf his duties as an American 
citizen, in aiding and promoting the trade 
and commerce of the enemy, flagrante bello, 
from deriving any advantage against the 
government through his unlawful acts and 
agency. His application, therefore, to be al- 
lowed freight for the carriage of enemy prop- 
erty on the voyage in question, with knowl- 
edge of the character of the property and of 
the existence of Jhe war, cannot be enter- 
tained. The motion must be denied. 

[The proceedings upon the libel and fmrther 
proofs are given in Oases Nos. 6,029a and 6,080.] 
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Case No. '6,032. 

In re HANNAHS. 

[8 Ben. 475.] i 

District Court, S. D. New York. June, 1876. 

Objection to Discharge — Fbaudulest Trans- 
fers — Books op Account. 

1. In February, 1874, H. made a conveyance 
of property to his father, and, in February, 
1874, and in March, 1875, he transferred prop- 
erty to S. & H. He was insolvent or contem* 
plated insolvency, when he made such convey-' 
ance and transfers, and he made them with in- 
tent to give preferences. A petition in involun- 
tary bankruptcy was filed against him on July 
16th, 1875. On his applying for his discharge 
in the bankruptcy proceedings, specifications or 
objection were filed under me oth subdivision 
and the Oth subdivision of section 5110 of the 
Revised Statutes, charging such transfers ^ to 
have been fraudulent, and a,lso a specification 
of objelition that the bankrupt had not kept 
proper books of account, he not having, from 
June, 1874, to January, 1875, kept a cash book, 
journal or ledger: Held, that the specifications 
under the 5th subdivision of section 5110 were 
not sustained, but that the specifications under 
the 9th subdivision of that section were sus- 
tained. 

2. In the absence of a cash book, it was nee 
essary for the bankrupt to show that the en- 
tries which would have appeared in it did ap- 
pear elsewhere in his books as entries of cash, 
and that the state of his cash receipts and pay- 
ments could be ascertained from the hooks 
which he did keep; which had not been shown. 

3. A discharge must be refused. 

Various specifications were filed of objec- 
tions to the discharge of [John J. Hannahs] 
the bankrupt herein. Some were as to al- 
leged false swearing by the bankrupt which 
were held to be not sustained. As to others 
the following opinion was rendered, 

E. Smith, for bankrupt 
R. A. Pryor and Frederick H. Kellogg, for 
creditors. 

BLATCHFORD, District Judge. The peti- 
tion in bankruptcy herein was in involuntary 
bankruptcy. It was filed July 16, 1875. Un- 
der section 10 of the act of June 22, 1874 
[18 Stat. 180], it is the law as to transactions 
occurring after August 22, 1874, that, by vir- 
tue of section 5128 of the Revised Statutes, 
if an insolvent person, within two months be- 
fore the filing of a petition against hifia in 
involimtary banlcruptcy, with a view to give 
a preference to a creditor, makes any trans- 
fer of any part of his property, the person re- 
ceiving such transfer having reasonable cause 
to believe such person is insolvent, and know- 
ing that such transfer is made in fraud of 
the provisions of the bankruptcy statute, the 
same shall be void. It is, probably, true that 
on the question of granting a discharge, the 
court is only to look to the acts and intent 
of the bankrupt, and that, imder the 5th 
subdivision of section 5110, a discharge must 
be witliheld if the bankrupt has given any 
fraudulent preference, contrary to the pro- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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visions of the baiikruptcy statute, or has 
made any fraudulent transfer of any part of 
his property, without reference to whether 
such facts exist in regard to the transferee 
as to enable the assignee to recover back from 
him the transferred property. In re Gay 
[Case No. 5,279]. But, in regard to specifica- 
tions framed under such 5th subdivision, this 
court held, in Re Freeman [Id. 5,082], that 
the "fraudulent" conveyance referred to in 
such 5th subdivision means only such a con- 
veyance as is so declared to be void. If there 
be, in the case of In re Louis [Id. 8,527], any 
thing which seems to conflict with the decision 
in Re Freeman the latter must prevail. 
The point was not raised in Re Louis, and 
that case would seem rather to have been de- 
cided on specifications made under subdi- 
vision 9 of section 5110. So far, therefore, as 
the 5th specification in the present case re- 
lates to fraudulent transfers, it must be over- 
ruled, for all the transfers referred to in it are 
transfers to creditors, and that to Strang and 
Holland Brothers of March, 1875, was made 
more than two months before the 16th of 
July, 1875, while all the others were made be- 
fore August 22, 1874, and, therefore, more 
than four months before July 16, 1875, and 
are governed by section 5128, as it stood be- 
fore the act of June 22, 1874, was passed. 

But, the 9th specification is founded on the 
9th subdivision of section 5110, and avers 
that "the bankrupt has, in contemplation of 
becoming bankrupt, made certain pledges, 
payments, transfers, assignments and convey- 
ances of his property or a part thereof, di- 
rectly or indirectly, absolutely or conditional- 
ly, for the purpose of preferring certain cred- 
itors or persons having or not having a claim 
or claims against him, or who are or may be 
under liability for him, or for the purpose 
of preventing the property from coming into 
the hands of the assignee, or of being dis- 
tributed iu satisfaction of his debts." Under 
the decision of this court in Re Goldschmidt 
[Case No. 5,520], as to the meaning of the 
words in that sub-division, "in contemplation 
of becoming bankrupt," I think that this 9th 
specification is sustained, so far, certainly, as 
relates to the conveyance by the bankrupt to 
his father, in February, 1874, and to his trans- 
fers to Strang and Holland Brothers, in Feb- 
ruary, 1874, and March, 1875. He was in- 
solvent or conteinplated insolvency when he 
made such conveyance and such transfers, 
and he made them with intent to give prefer- 
ences. He is therefore, according to section 
3021, to be deemed to have thi^reby committed 
acts of bankruptcy. He contemplated com- 
mitting the acts of bankruptcy which he so 
committed, and he, therefore, contemplated 
becoming bankrupt, and, as before said, he 
made the conveyance and the transfers with- 
intent to prefer the transferees. 

As to the failure of the bankrupt to keep 
proper books of account, it appears, that, 
from June, 1874, to January, 1875, the bank- 
rupt kept no cash book, jpurnal or ledger. 



In the absence of a cash book, it must clear- 
ly be shown by the bankrupt that the entries 
which would there appear, appear elsewhere 
in his books as entries of cash, and that the 
state of his cash receipts and payments can 
be ascertained from the books he did keep. 
This is not shown. A discharge is refused. 

[In Case No. 6,033, the court refused to con- 
firm a composition with creditors on account of 
two dissents.] 



Case No. 6,033. 

In re HANNAHS. 

[8 Ben. 533.] i 

District Court, S. D. New York. Nov., 1876. 

Composition Phoceedisgs after Refusal of 

DlSCHAKGB— JUKISmCTIOK. 

After the refusal of a discharge in bankrupt- 
cy to H. he filed a petition in composition, un- 
der which a meeting of creditors was had, at 
which he proposed a composition of one-half of 
one per cent., payable in ten days after the re- 
cording of the final order of conllrmation. The 
resolution of composition was passed by the req- 
uisite number and amount of creditors, but 
was opposed by two creditors who had success- 
fully opposed his discharge: Meld, that, without 
I>assing on the question whether the court bad 
jurisdiction of composition proceedings begun 
after the refusal of a discharge, the court was 
satisfied that the composition was not for the 
best interests of the two creditors who opposed 
and defeated the discharge of the bankrupt, 
and would, therefore, refuse to confirm the reso- 
lution. 

[Distinguished in Re Odell, Case No. 10,427.] 

[In the matter of John J. Hannahs, a bank- 
rupt] 

Eugene Smith, for bankrupt 
F. H. Kellogg and J. Reynolds, for dis- 
senting creditors. 

e 

BLATCHFORD, District Judge. The bank- 
rupt having applied for his discharge, his 
discharge was opposed by two creditors, on 
specifications of objection tiled, and, on the 
29th of June, 1876, by an order made by this 
court his discharge was refused. See [Case 
No. 6,032]. He had been adjudged a bank- 
rupt on the 3rd of August, 1875, on the peti- 
tion of his creditors. The grounds on which 
a discharge was refused were, that he had, 
in contemplation of becoming bankrupt, 
made certain conveyances of property to 
creditors for the purpose of preferring them, 
and that he had failed to keep proper books 
of account On the 11th of July, 1876, the 
bankrupt presented a petition to this court, 
which sets forth, "that no assets have come 
into the hands of the assignee appointed 
herein;" that the bankrupt "has no assets or 
property of any kind or deseription;" that his 
"friends have offered to advance a sum of 
money to enable him to propose a composi- 
tion to his creditors;" that his "creditors have 
almost unanimously expressed a desire" that 

1 [Reported by Robert D. Benedict, Esq., and 
Beuj. Lincoln Benedict, Esq., and here reprint- 
ed by permisdiou.J 
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lie "should obtain a discharge from his debts 
and have stated their willingness to accept 
any composition which should accomplish 
that result and leave" him "free to go into 
business anew; that nearly all of said cred- 
itors have voluntarily signed a paper agree- 
ing to accept, by way of composition, the 
payment of fifty cents for every hundred dol- 
lars of the principal amount of their claims 
against" the bankrupt; that he "believes 
that said composition would be gladly ac- 
cepted by every one of his thirty creditors, 
with the exception of two creditors only, 
who have violently opposed" his "discharge, 
and shown a hostile determination to pre- 
vent" him "from ever again engaging in any 
business;" that he "has no means of gaining a 
livelihood and no prospect of ever being able 
to do so, unless through the relief of compo- 
sition proceedings;" and that he "therefore 
proposes a composition to his creditors as 
aforesaid of fifty cents for' ev6ry hundred 
dollars of the debts due to them respectively 
from" him, "payable in cash immediately 
upon and after the final confirmation and 
approval of said composition." The petition- 
contains other proper allegations and prays- 
for a meeting of creditors. A list of cred- 
itors annexed to the petition shows that there 
are 29 creditors "whoUy unsecured and one 
creditor fully secured. Among the 29, are 
the two creditors who opposed the discharge. 
The usual proceedings toolr place and' the 
meeting' of creditors was heldl * At the meet- 
ing the bankrupt proposed the composition 
above named, being^ one-half of one per cen- 
tum, the same to be paid in money within 
ten days after the recording of the final- or- 
der of the court confirming the composition 
proceedings. The statement of debts pre- 
sented to the meeting shows 30 debts. Four 
of the creditors hold security. One of the 4 
is fully secured. The securities held by 2 
others of the 4 are stated to be of no value 
whatever, and the securities held by the 
remaining one of the 4 are stated to be of 
unknown value, but of much less value than 
the claim. The statement of assets-sets forth 
that "the bankrupt has no assets or pcoperty 
of any kind or description whatsoever, ex- 
cept the technical right to redeem the se- 
curities and assets which, as above set forth, 
are pledged to his secured creditors- This 
right to redeem upon payment in full of the 
debts of said secured creditors is of no value 
whatever." The composition is confirmed 
by the signatures of the bankrupt and of 20 
of the 29 unsecured creditors. It is opposed 
by the two creditors who 'opposed the dis- 
charge in bankruptcy. The grounds of op- 
position are, that the proceedings- in bank- 
ruptcy are closed, within the meaning of 
section 4972 of the Revised Statutes, so far 
as the matter -of any discharge of the bank- 
rupt is concerHedi and that, since the re- 
fusal of a discharge to the bankrupt, there 
has not been any case of bankruptcy pend- 
ing, within the meaning of section- 17 of the 



bankruptcy amendment act of June 22, 1S74 
[IS Stat 182], and that, therefore, this court 
has no jurisdiction of this composition pro- 
ceeding; that the composition is not for the 
best interest of all concerned; and that it 
can not proceed without injustice to the cred- 
itors who opposed and. defeated the applica- 
tion for discharge. 

I cannot regard this composition as for- the 
best interest of all concerned. It is not for 
the best interest of the two creditors who op- 
posed and defeated the discharge of the 
bankrupt, and it is unjust to them. They 
were at the trouble and expense of opposing 
the discharge. They were successful. The 
order refusing the discharge was acquiesced 
ia by the bankrupt These two creditors had 
a- right to suppose they had prevented a dis- 
charge of the bankrupt from the debts he 
, owed them, and now they are sought to be 
coerced by friendly creditors, who shared no 
part of the burden of opposing a discharge, 
into accepting, in full satisfaction of their 
debts, the nominal sum of one-half of one 
per centum on the .debts. If this proposal 
of composition had b,een made before a dis- 
charge was applied for, the case would not 
have presented the features it now does. As 
was said by this court in Re Keiman [Oase 
,No ll,«73]i: "The rights and interests of the 
dissenting or non-assenting creditors are un- 
der the protection of the court, and the af- 
firmative vxites of the assenting creditors are 
of no avail to affect such rights and interests, 
if the composition be not for the best inter- 
est of the other creditors, or be unjust to- 
wards them." The object of the assenting 
creditors is stated by the bankrupt and 
himself, in his petition, to be, to enable the 
bankrupt to obtain a- discharge from his 
debts; and this is quite apparent Irom the 
nominal amount of the composition offered 
and from the fact that the bankrupt repre- 
sents that they .would accept even a smaller 
composition than that offered, by saying that 
they have stated their willingness to accept 
.any composition which should accomplish 
that result In view of the fact that the 
bankrupt has no assets whatever, and has 
been refused a discharge on the opposition 
of the creditors who now oppose the pro- 
posed composition, such composition loses all 
the features of a composition, and becomes 
merely an attempt by friendly creditors to 
force upon the opposing creditors a discharge, 
when it has been held,, in a formal proceed- 
ing, that the bankrupt is not entitied to a 
.discharge. Under like circumstances in Eng- 
land, in a liquidation by arrangement, the 
confirmation of a resolution is refused. In 
Be Russell, 10 Ch. App. 255, 263, it appeared 
that the assets were so trifling that prac- 
tically there would be no dividend, and the 
creditors had resolved on a liquidation by ar- 
rangement whereby the debtor was at once 
to receive his discharge without there being 
any .security that the creditors would ever 
receive anything. There were -dissentient 
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creditors who opposed the confirming of the 
resolution. The court remarked, that the 
creditors, being likely to get little under any 
circumstances, may have been desirous to 
discharge the debtor, but that it seems im- 
possible to suppose ttiat the majority of the 
creditors would come to such a resolution as 
that bona fide, for what they considered best 
for the creditors; that it appeared manifest 
that the majority of the creditors had been 
actuated by kindly motives towards the debt- 
or; and that a resolution of that kind could 
not stand against the objection of the dis- 
sentient creditors. The court adds: "The 
act of parliament enables a certain majority 
of creditors to bind the minority, but it must 
be a majority who are bona fide voting for 
what they consider to be for the benefit of 
the creditors and with a view of making the 
best arrangement for the creditors; and if 
it is made plain that the resolutions come to 
are not made bona fide for the benefit of the 
creditors, but with the intent to discharge 
the debtor without any real benefit to the 
creditors, then, in my opinion, the minority 
of the creditors are entitled to object to the 
registration of such resolutions." 

I do not pass on the question of jurisdic- 
tion raised, as the foregoing considerations 
suffice to show that the composition ought 
not to be confirmed. 
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Case Wo. 6,034. 

The HANOVER. 

[Cited in The Atlas, Case No. 633. See Case 
No. 7,466.] 
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7,466. 
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Case l^o. 6,035. 

HANOVER NAT. BANK v. SMITH et al. 

[13 Blatchf. 224.11 

Circuit Court, S. D. New York. Jan. 6, 1876. 

Removal or Suit— Waiver of Eight. 

1. An action at law at issue in a state court 
was called for trial therein, and might, in the 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



ordinary course, have been tried. The defend- 
ant applied for a postponement. This was re- 
fused by the court, except upon terms of the de- 
fendant's consenting to a reference. This he re- 
fused to do, but afterwards, and before the 
trial was actually commenced, he consented to 
a reference of the same for trial, to a person 
named. The order was made accordingly, and 
the immediate trial, which otherwise must have 
taken place, was thus avoided. The defendant 
then took proceedings to remove the cause into 
this court, under section 639, subd. 3, of the 
Revised Statutes of the United States, on the 
ground of prejudice or local influence. On a 
motion by the plaintifE to remand the cause to 
the state court: JSdd, that the defendant had 
waived his right to claim a removal of the 
cause under the section above named. 

2. A party to a suit may, in that particular 
suit, waive his right to remove the suit to the 
federal court; and he may make such waiver 
after the suit is brought, not only by a stipula- 
tion or agreement, but by conduct which is 
equivalent to a waiver. 

[Cited in McLean v. St. Paul «& C. Ry. Co., 
Case No. 8,893.] 

[Cited in Wadleigh v. Standard Life & Ace. 
Ins. Co., 76 Wis. 442, 45 N. W. 109.] 

[This was an action at law by the Han- 
over National Bank against Benjamin E. 
Smith, impleaded with Clark R. Griggs. 
Heard on motion to remand cause to state 
com:t] 

Tracy, Olmstead & Tracy, for plaintiffs. 
Lewis Sanders, for defendant 

JOHNSON, Circiiit Judge. In this case, the 
removal into this com*t was claimed under 
section 639, subdivision 3, of the Revised 
Statutes, and was obtained accordingly. A 
motion is now made to remand the cause, 
as improperly removed. Before a trial had 
actually taken place, the defendant took the 
steps pointed out by the statute, to effect the 
removal, upon an affidavit by the defendant, 
stating that he had reason to believe, and 
did believe, that, from prejudice or local in- 
fluence, he would not be able to obtain jus- 
tice in the state court. The plaintiff was a 
citizen of New York, and the defendant 
Smith of Ohio; while the other defendant, 
who had neither been seivved with process, 
nor appeared, was a citizen of Delaware. 
They were sued upon several liabilities— 
Griggs as first endorser, and Smith as second 
endorser, of a promissory note. 

The plaintiff m-ges, that the removal can- 
not be sustained, because the peititoner had, 
by consenting to a reference of the cause 
for trial by a particular person named, se- 
lected his own tribunal, and had, by thus 
consenting, prevented an immediate trial 
of the cause. This, the plaintiff insists, 
should preclude the petitioner from claiming 
a removal of the cause, under the subdivision 
of the section of the statute referred to. Two 
questions are thus presented— First, wheth- 
er the right of removal in a particular case 
can be waived; and second, whether such a 
waiver should, in this case, be imputed to 
the defendant 

Upon the first of these questions we are 
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not without an intimation of the opinion of 
the supreme com*t, in Insm*ance Co. v. Morse, 
20 "Wall. [87 U. SJ 443. In that ease, under 
a law of Wisconsin, a New York insurance 
company, as a condition of permission to 
transact its business of insm-ance in Wiscon- 
sin, had made and filed in the office of the 
secretary of state of that state, an appoint- 
ment of an agent or attorney within that 
"state, upon whom process might be there 
served, and had also filed a written engage- 
ment that suits commenced in the state court 
should not he removed into the com*ts of the 
United States, by the act of the corporation. 
It was held by the court that neither the 
law of Wisconsin, nor the agreement of the 
parties, could give validity to a general en- 
gagement, made in advance of any controver- 
sy, that the party would not avail himself 
of a resort to the jurisdiction of the courts 
of the United States. Mr. Justice Hunt 
says, in giving the opinion: "He cannot 
bind himself in advance, by an agreement 
which may be specifically enforced, to for- 
feit his rights, at all times, and on all occa- 
sions, whenever the case may be presented." 
This statement of the ground of the decision 
is preceded by other remarks, disclosing the 
line of distinction between this general and 
not lawful renunciation, and other particu- 
lar acts of renunciation which the law will 
sustain. He says: "In a civil case, the par- 
ty may submit his particular suit,' by his own 
consent, to an arbitration, or to the decision 
of a single judge. So, he may omit to exer- 
cise his right to remove his suit to a federal 
tribunal, as often as he thinks fit, in each 
recm-ring case. In these aspects, any citi- 
zen may, no doubt, waive the rights to which 
he may be entitled." The instances given 
show, that, in the waiver of the right to 
resort to the courts of the United States, in 
a particular case, only the private right of 
the individual is concerned. "Its waiva: 
touches no question of public policy. Its 
effectiveness stands upon the maxim, that 
any man may renounce a legal right which 
is conferred for his own advantage. The 
right in question may, therefore, be waived 
by any sufficient agreement of the party, as 
well by direct consent, as by that implied 
by the non-exercise of the right in the man- 
ner prescribed by law. A stipiilation after 
suit commenced in the state court would, I 
think, be, on the principles mentioned, a 
complete bar to the exercise of the right of 
removal; and, on the same ground, any con- 
duet of the party which is equivalent to such 
a waiver ought to be enforced as such by 
the court 

In respect to the second question stated, 
an examination of the facts presented is nec- 
essary. The case was called for trial, and 
might, in the ordinary course, have been 
tried, when the defendant applied for a post- 
ponement This was refused by the court, 
except upon terms of the defendant's con- 
senting to a reference. This he, in the first 
llFED.CAS. — 29 



instance, refused to do, but afterwards, and 
before the trial was actually commenced, he 
consented to the reference of the cause for 
trial, to a person named. The order was 
made accordingly, and the immediate trial, 
which otherwise must have taken place, was; 
thus avoided. Under these eireumstanoes,. 
the defendant ought to be considered as es- 
topped from making an application to re- 
move the cause. The ease is not, in my; 
judgment, within the meaning of the statute.." 
Its language is general, but the right it gives- 
is the right of the party concerned, and he 
may waive it. It is to be construed as if the 
right to waive its benefit were expressed in 
the statute. The defendant was in time to 
apply for a removal when his case was 
called for trial, but his consenting to a ref- 
erence, under the circumstances shown, 
ought, in justice, and does, I think, in law, 
preclude him from a subsequent application 
to remove the cause. To hold otherwise, 
would recognize a consent to a reference as 
an allowable resort to gain the postpone- 
ment of a cause, and the consequent exten- 
sion of the time limited for Its removal into 
the circuit coiu:t The motion to remand 
the cause to the supreme court of the state: 
of New York must be granted. 



HANRIOK (SEVENTH WARD BANK v.). 
See Case No. 12,678. 



Case No. 6,036. 

The HANSA. 

[2 Ben. 299.] i 

District Court, S. D. New York. March, 1868.2 

Collision in New York Harbor— Steam Ves- 
sels Crossing— LooKODT. 

1. Where a steamer was coming into New 
York harbor from the sea, in the daytime, hav- 
ing on her starboard hand a steam vessel, built 
for a floating grain elevator, which was cross- 
ing her path, and the letter kept her course, 
but was struck bj the steamer, and the steam- 
er claimed that there were vessels at anchor 
which prevented her from going under the 
stern of the elevator, the steamer's lookout 
having seen the latter, but not having reported 
her for the reason that, as he supposed, the cap- 
tain and pilot, who were on the bridge, saw 
her: Edd, that, as the vessels were crossmj,, 
it was the duty of the steamer, having the ele- 
vator on the starboard side, to keep out of ttie 
way. The failure of the lookout to report the 
elevator, when he saw her, was negligence. 

2. As the steamer did not pretend that sho 
was baffled or misled by any movement on the- 
part of the other vessel, and her only mode of 
keeping out of the way of the latter was to go 
under her stern, she must prove that^ at no- time 
after she was first near enough to have discov- 
ered the latter, could she have ported, and thus 
avoided the collision. 

3. It was not proved that the steamer entered 
among the crowd of vessels before she ought 
to have discovered the elevator. 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permisfjion.] 

2 [Affirmed in Case No. 6,038.1 
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In admiralty. 

W. J. Haskett, for libellant 
W. Q. Morton, for claimants. 

SHIPMAN, District Judge. This is a suit 
to recover damages for a collision between 
tlie steamer Hansa and the elevator Trans- 
porter, owned by Stephen K. Lane the libel- 
lant. The former is a large sea-going steam- 
ex*, running between New York and Bremen, 
and the latter is a small steam vessel, having 
a tower or elevator on deck, and used about 
the harbor of New York for the purpose of 
transferring grain in bulk. The collision oc- 
curred between five and sis o'clock, in the 
afternoon of the 13th of March, 1865, in the 
Hudson river, opposite New York City, and 
near the New Jersey shore. 

The Hansa was just in from sea, and 
bound to her dock at Hoboken. The Trans- 
porter was a-ossing the river from New York 
to the coal docks at Jersey City. The Hansa 
was in charge of a pilot, and had a lookout 
stationed on her forecastle. This lookout 
says he first saw the Transporter three or 
four points on the starboard bow of the 
Hansa, crossing the river, and that this 
might have been eight or ten minutes before 
collision. He states that he did not report 
her, because he supposed the captain and 
pilot of the Hansa, who were on the bridge 
at the time, saw her. He also says that the 
Hansa blew her whistle to the Transporter, 
but whether before or after he first saw her, 
he cannot say. Both he and Harrow, the 
pilot of the Hansa, say that the Transporter 
did not change her course till at or about 
the time of the collision. The captain of the 
Hansa fixes the distance apart of the vessels, 
when he first saw the Transporter, at a half 
a mile, and says that the pilot saw her at 
the same time. The pilot thinks she might 
have been three, four, or five lengths of tht 
Hansa off when he first discovered her. The 
captain of the Hansa says that he feared a 
collision when he sa\v the Transporter, and 
commenced blowing his whistle. Newman, 
the third officer of the Hansa, says that when 
he first heard the whistle blow, the Trans- 
porter was about a length and a half (of 
Hansa) on her starboard bow, ahead of her 
and coming at right angles. From the whole 
evidence presented on the part of the Hansa, 
she must have been moving at a speed of sis 
or seven knots just before the collision. The 
Transporter was bound from pier 1, on the 
New York side, to the coal docks at Jersey 
City, and was moving at not more than half 
the speed of the Hansa. As the tide was 
ebb she headed, as she neared the west shore, 
a little up the river. It was broad daylight, 
and there can be no doubt that the Hansa 
could have discovered the Transporter early 
enough to have taken decisive measures to 
clear her, unless she was in some way embar- 
• rassed in her movements. The vessels were 
crossing under circumstances which bring 
them directly within the rule laid down in the 



fourteenth article of the statute for preventing 
collisions, which provides that "if two ships, 
under steam, are crossing each other, so as 
to involve risk of collision, the ship which 
has the other on her starboard side shall 
keep out of the way of the other." The 
Hansa had the Transporter on her starboard 
side, from a point a long distance bielow 
where the collision took place, and at which 
it was clearly her duty to have discovered 
her, whether she did in fact or not, and to 
have gone to starboard of her, unless pre- 
vented by circumstances over which she had 
no control. This was her duty, imperatively 
fixed by statute. The burden of proof is on 
her to show that she was prevented from 
conforming to the rule by circumstances be- 
j-ond her control. The only important ex- 
cuse which she offers is, that the river was 
full of vessels at anchor, which rendered her 
navigation difficult On this point the evi- 
dence is conflicting as to the number and lo- 
cation of the anchored vessels in that section 
of the river passed over by the Hansa, be- 
tween the time she actually discovered the 
Transporter and the moment of collision. 
The witnesses for the libellants testify that 
the gi-eat bulk of the anchored fleet lay along 
within three hundred yards of the Jersey 
shore, while the river to the eastward was 
comparatively clear. The witnesses for the 
Hansa, who testify on this point, insist that 
the anchored vessels extended across the 
river to Castle Garden. Captain Yon San- 
ten says he could not have ported his helm 
(as he would have had to do to have gone to 
starboard, and astern of the Transporter), be- 
cause he should have run foul of other ves- 
sels, and that vessels were at anchor clear 
across the river to Castle Garden. This may 
be true after he entered the anchored fleet, 
though I am inclined to the opinion, upon 
the whole evidence, that the vessels at an- 
chor were much more numerous near the 
Jersey shore, along the route which the Han. 
sa took, than in the middle of the river and 
to eastward. But the difficulty in this part 
of the defence is, that the proof fails to show 
that the Hansa entered among this dense 
fleet, before she reached the point where she 
might and ought to have discovered the 
Transporter. She is seeking to exonerate 
herself from the charge of having violated a 
fixed and well-known rule of navigation. 
She does not pretend that she was baffled 
or misled by varying movements of the 
Transporter, Her witnesses say that the 
latter held her course. The Hansa was 
bound, therefore, to keep out of the way of 
the Transporter, and her only mode of doing 
so was to have gone to starboard, and astern 
of her. To effectually excuse her for not 
doing so, she must show that at no time 
after she was first near enough to have dis- 
covered the Transporter could she have port- 
ed, and thus have avoided all chance of col- 
lision. As already remarked on this point, 
the proof is unsatisfactory, and her defence 
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fails. The lookout on the Hansa failed to do 
his duty. He did not reiK>rt the Transporter 
when he discovered her, on the ground, as he 
alleges, that he supposed the captain and 
pilot then saw her. This, of itself, was great 
negligence on his part Nothing, under such 
circumstances, should be left to conjecture. 
He should have reported the steamer at once^ 
and it is possible that his failure to do so 
may have prevented the Hansa from chan- 
ging her course, as she otherwise would, or, 
at least, might have done. 

Let a decree be entered for the libellants, 
with an order of reference to compute the 
damages. 

[On appeal to the circuit court this decree was 
in all respects affirmed in an opinion by Wood- 
rufiE, Circuit Judge. Case No. 6,038.] 



Case No. 6,037. 

The HANSA. 

[5 Ben. 501; 6 Am, Law Rev. 759.] i 

District Court, S. D, New York. Feb., 1872. 

Collision at Sea— Stbambu and Bakque— Look- 
out— Lights— Fog-Sigsals— Speed 
OP Steambb. 

1. The Norwegian barque R. was sunk, on 
May 31st, 1871, about 2.30 a. m., by a colli- 
sion with the steamer H., at sea, about 350 
miles from New York. The H. was bound to 
New York, heading west one-quarter north, and 
going at the rate of 9^ knots an hour. It 
was fosgy at the time, having been so for some 
time, the fog being thinner and thicker at in- 
tervals, and the steam whistle of the steamer 
was being blown at intervals of about a minute 
between each three blasts. She kept an atten- 
tive lookout, but no sound was heard from the 
R. before the collision. The light of the R. 
was seen two or three points on the H.'s star- 
board bow. Orders to starboard the wheel and 
to stop and back the engine* were at once giv- 
■en, but the H, struck the R. a square blow on 
her port side, cutting into her 18 feet, and sink- 
ing her at once and drowning eight of her crew. 
The bark was heading south half west, dose 
hauled on thewind. which was aboutwest south- 
west, and was making between three and four 
knots an hour. Her lookout was blowing a fog- 
horn at brief intervals. The whistle of the 
steamer was not heard till just as her lights 
were seen, and the collision immediately fol- 
lowed. The wheel of the barque was put to 
port just before the blow; but no change was 
made in the course of either vessel by the move- 
ment of their respective helms: Edd, that the 
H. blew her steam whistle properly, and that 
the R. blew her fog-horn properly, and the fact, 
that neither signal was heard on the other ves- 
sel, was due to the fact that the vessels were 
approaching nearly at right angles, with the 
wind blowing the sound away, and to the noise 
of the wind and sea. 

2. The testimony of those on the deck of the 
R., as to the direction of the wind, was more 
to be relied on than tbat of those on the deck 
of the H. 

3. The fog-horn on the R. was a proper fog- 
horn, and was blown in a proper manner—by 
blowing, stopping to take breath and listen, 
nnd then blowing again. 

. 1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
759, contains only a partial report] 



4. The R. was not in fault in not having an 
additional lookout stationed forward, besides 
the man who was blowing the horn. 

5. Although the R, was crossing the usual 
track of ocean steamers, that fact only imposed 
upon her the duty of exercising proper care and 
vigilance, and it was not a part of the ocean in 
which she had no right to be. 

6. The fact, that the R. had but one man at 
her wheel, was no proof of negligence, or of 
want of seamanship on her part. 

7. The lights of theR., which were in the 
mizzen rigging, were where they are customa- 
rily carried on Norwegian vessels, and the H. 
was not misled in any way by them. 

8. It was the duty of the H. to keep out of 
the way of the R. 

9. The burden was on the H. to excuse her- 
self for not having performed that duty. 

10. The rate of speed at which the H. was 
going was not a moderate rate, under the cir- 
cumstances, and she was solely in fault for the 
collision. 

[Cited in The Aleppo, Case No. 157.] 

In admiralty. 

Beebe, Donohue & Cooke, for libellant 
W. Q. Morton and W. W. McFarland, for 
claimants. 

BLATCHFORD, District Judge. On the 
morning of tue 31st of May, 1871, but a few 
minutes before half-past two o'clock, the 
German screw steamer Hansa, in the Atlan- 
tic Ocean, about 350 miles from the port of 
New York, came into collision with the Nor- 
wegian barque Rhea, striking her a square 
blow on her port side, between her mainmast 
and mizzenmast and cutting into her to a 
distance of some eighteen feet The barque 
had all her sails set, except her light sails, 
and was going three or four knots an hour, 
heading south half west, the wind being 
about west south west, and the barque being 
close hauled. The steamer was on a voyage 
from Bremen to New York, and the barque 
on a voyage from Rotterdam to New York. 
After the collision, which occurred in a fog, 
the steamer backed out from the barque, and 
the barque disappeared in the fog, towards 
the port hand of the steamer, and undoubted- 
ly went down with her cargo. The value of 
the barque and her cargo are claimed to have 
been $160,000. The crew of the barque con- 
sisted of a master, two mates, a carpenter, a 
sailmaker, a boatswain, seven able seamen, 
an ordinary seaman, and a steward— fifteen 
persons at all. Of these, there were on deck 
at the time of the collision, the mate (who 
was the ofiicer of the watch), the boatswain, 
the ordinary seaman (who was at the wheel), 
one able seaman (who was on the lookout), 
and three other able seamen— seven persons 
in all. Of these, the man on the lookout was 
lost The other six and the second mate, 
who was asleep in a cabin on deck at the 
time of the collision, were saved, by getting 
on board of the steamer. The other eight of 
the fifteen perished with the vessel. The 
seven who were saved have all of them been 
examined as witnesses in the case. The per- 
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sons on the deck of tlie , steamer at the time 
of the collision were two lookouts, one on 
each how; the second officer, on the hridge, 
and a hoy there with him; the third officer, 
at the con compass, aft by the wheelhouse, 
and two quartermasters and two seamen in 
the wheelhouse— nine in all. She had on 
board a master, four officers, two boatswains, 
four quartermasters, thirty seamen— forty- 
one persons having duties on deck, besides 
sixty-four others, consisting of engineers, 
fire-men, coal-passers, cooks, stewards, boys, 
&c., making one hundred and five in all. All 
of the nine persons who were on the deck of 
the steamer at the time of the collision Iiave 
been examined as witnesses, and also the 
master, the first officer, and the second engi- 
neer. 

The libel alleges that, at and before the 
collision, the barque had a fog-horn blowing 
aad sounding; that the barque kept on her 
course without variation until the steamer 
was close on board of her; that then, to ease 
the blow, if possible, the mate ordered the 
helm aport, but the collision took place be- 
fore any change could be made in her course; 
that the collision was caused without fault 
on the part ^f the barque; that she had a 
proper lookout set, and a fog-horn blowing, 
and a good man at the wheel; that a full and 
efficient lookout was kept; and that the fault 
was in the steamer, in running at too great 
a rate of speed, in not keeping a good and 
efficient lockout, in not in time taking steps 
to avoid the barque, as it was the duty of 
those on the steamer to do, and in not stop- 
ping and backing in time. 

The answer avers, that, during the time 
between midnight and half -past two o'clock, 
a. m., on the 31st of May, a drifting but not 
continuous fog was experienced, which had 
commenced some hours before, and had va- 
ried in the extent of its obscuration, from 
time to time lighting up and changing in char- 
acter, and presenting thick and clear atmos- 
sphere alternately; that, during the preval- 
ence of the fog, lie Hansa was kept at a 
moderate rate of speed, part of the time as 
low as seven knots an hour, and at no time 
exceeding nine and a half knots, nine knots 
per hour being about the rate immediately 
before and at the time of the collision; that 
her rate of speed was regulated according to 
the circumstances; that, in view of the skiU 
and care exercised, and the precautions tak- 
en, in navigating her, and of the reciprocal 
precautions required by law from other ves- 
sels, her rate of speed was at all times pru- 
dent and safe; that, during the half -hour im- 
mediately preceding the collision, blasts of 
her steam-whistle were sounded at intervals 
not exceeding at any time one minute and a 
half, lights of the most effective description 
were displayed, the most vigilant lookout 
was maintained, an officer of capacity and 
long experience was in charge of the deck, a 
force of four men — two able seamen and two 
quartermasters— was kept in the wheelhouse. 



the most effective apparatuses for conveying 
orders from the officer in charge to the en- 
gine-room and the wheel respectively, were 
provided, thus creating a reciprocal duty on 
the part of approaching vessels to give no- 
tice of theii" location by proper sounds of 
their steam-whistles or fog-horns, the dis- 
tance at which the Hansa's steam-whistle 
could be heard being at least two miles in 
much less favorable circumstances, and the 
distance at which ordinary fog-horns and 
steam-whistles on other vessels could have 
been heard by those on the Hansa being not 
less than two miles; that, under these cir- 
cumstances, the speed of the Hansa was, in 
all respects, moderate, judicious, and safe, 
and did not in any manner contribute to the 
collision; that, while so proceeding, the 
steamer heading about west, and ho answer- 
ing blast of whistle or fog-horn, and no hail, 
having been detected, although attentively 
listened for, in the intervals between the 
blasts of the Hansa's steam--« histle, and im- 
mediately after another blast of the Hansa's 
steam-whistle, a dim light, the color of whi -.'h 
was not at first distinguishable, but which 
proved to be the red light of a vessel alleged 
to have been the barque Rhea, came into 
view, and was sighted and reported simulta- 
neously by both lookouts on the bows of the 
Hansa; that the light bore about two points 
on the starboard bow of the Hansa, and indi- 
cated the dangerous proximity of a vessel, 
apparently under full sail, heading to the 
southward, across the bow of the xiansa; 
that, by immediate telegraphic orders from 
the bridge to the engine and wheel of the 
Hansa, her engine was at once stopped and 
backed, and her helm was put hard astar- 
board, but, before the heading or -v^-ay of the 
Hansa couiu be materially affected thereby, 
a collision, inevitable to the Hansa, occurred, 
and the port side of the barque came in con- 
tact with the bow of the Hansa; that, as 
soon as the vicinity of the barque became 
known, every possible effort, on the part of 
those navigating the Hansa, was made, to 
avoid the collision; and that no fault was 
committed by them, and the collision was not 
caused by any fault or negligence on the 
part of those in charge of navigating the 
Hansa. The answer charges that the colli- 
sion was occasioned by the negligence and 
unskiKulness of those in charge of the 
barque, and deficiencies in her equipment, 
and omissions of duty and of precautions, as 
follows: (1) The failure on the part of those 
navigating the barque to give due notice of 
her presexice and approach, by sounding 
properly one or more fog-horns, as, had the 
same been so sounded, they must, necessa- 
rily, have been heard on board of the Hansa 
at a distance much further than was neces- 
sary to enable those on board of her to easily 
avoid any danger of collision at even a much 
greater rate of speed than she was then go- 
ing; and, in the absence of such signal or 
signals on the part of the barque, to indicate 



[11 Fed. Cas. page 453] 



(Case No. 6,037) HANSA 



her presence and Tjearing, all precautions by 
those navigating the Hansa were, necessa- 
rily, unavailing to prevent a collision, and 
would have been so at whatever rate of 
speed the Hansa might have been proceed- 
ing. (2) The barque, at the time of the col- 
lision, was being navigated on a part of the 
ocean out of the usual course of sailing ves- 
sels. (3) Her master, officers and crew were 
not vigilant but negligent, in the perform- 
ance of their duties, and were inefficient as 
to nautical competency, seamanship and num- 
ber, (-i) Before, and at the time of, the col- 
lision, no competent or efEective loolcout was 
stationed or maintained on the barque. (5) 
Immediately before, and at the time of, the 
collision, the wheel of the Ijarque was in the 
sole charge of an inexperienced and incapa- 
ble boy, who was ignorant of the Norwegian 
language, in which language the usual orders 
for navigating the barque were given. (6) 
The lights on the barque were dim, defect- 
ive, and placed on an unusual and improper 
part of the vessel, and, as so defective and 
misplaced, tended to mislead as to her true 
position and bearing. (7) There was a gen- 
eral neglect of discipliile and proper precau- 
tions oa board of the barque, and blasts of 
the steam-whistle sounded from on board of 
the Hansa were heard on board of the barque 
in ample time for her, by answering sounds 
of fog-horn and otherwise, to have notffied 
those navigating the Hansa of the position of 
the barque, and enabled them to avoid a col- 
lision; and, through culpable negligence and 
want of seamanlike presence of mind, sagac- 
ity and promptitude on the part of those nav- 
igating the barque, no answering fog-horn or 
horns was or were sounded, or other meas- 
ures resorted to, to notify the Hansa of her 
position; and the collision was due solely to 
the seven causes thus stated. 

(After collating the evidence of the crew of 
the Rhea, the court proceeds): From the tes- 
timony of these six witnesses, comprising all 
the men who were on the deck of the barque 
at the time of the collision, except Larsen, 
who was lost, it is impossible not to believe 
that the fog horn was being blown from mid- 
night down to the time of the collision, for 
the first hour by Jacobsen, for the second 
hour by Schmidt, and for the time after two 
o'clock by Larsen; and that there was one 
man (Jacobsen) on the topgallant forecastle, 
as a lookout, for the first hour, two (Daniel- 
son and Schmidt) for the second hour, and 
one (Larsen) during the time after two 
o'clock. Before and at the time the lights of 
the Hansa came out of the fog, Hansen (the 
mate) was standing by the mainmast, amid- 
ships, on the starboard side, Christophersen 
was on the starboard side by the main hatch, 
Evaldt was on the port side, amidships, Dan- 
ielson and Jacobsen were between the fore- 
castle and the foremast, and Schmidt was at 
the wheel. These men none of them heard 
any whistle from the steamer any consider- 
able time before they saw her light come out 



of the fog. To Hansen, the order of events 
was masthead light, whistle, green light 
Danielson saw no light but the masthead 
light, and heard no whistle. Christophersen 
heard the whistle and saw the three lights 
simultaneously. Evaldt heard the whistle 
and saw the white and red lights simultane- 
ously. Jacobsen saw the white light and 
then the colored lights, and heard no whistle. 
Schmidt saw no light and heard no whistle. 
The depositions of all of these men were 
taken within twenty-five days after the col- 
lision, and more than two months before the 
answer was put in. 

On board of the Hansa, the second officer, 
Sander, whose watch it was, and who was 
on the bridge, saw the light of the Rhea from 
two to three points on his starboard bow, and 
that was the first he saw or heard of her. 
He could not teU the color of the light, but 
he telegi-aphed immediately to put the helm 
hard astarboard and to stop. Then, seeing 
the sails of the Rhea, he telegraphed to go 
back at full speed. The light was reported 
from the bow after Sander saw it and while 
he was stepping three steps to the telegraph. 
He puts the time between his seeing the 
light and the collision at fifteen seconds. No 
one on the deck of the Hansa heard any 
sound of any fog-horn or other noise from the 
Rhea. The steam whistle of the Hansa was 
being sounded from two o'clock down to the 
time of the collision, by giving three blasts, 
with intervals, of about a minute between 
every three blasts. The starboarding of the 
helm of the Hansa did not change her course 
substantially at aU before the collision. 

(The court .then collates the evidence given 
by the Hansa, showing that, on the voyage, 
she had run about 2,700 miles at the average 
rate of 11 knots an hour, and that she was, at 
the time of the collision, running 9^4 knots, 
and proceeds): It being clear, on the evi- 
dence, that the fog-horn, though blown on 
the Rhea, was not heard on the Hansa, and 
that the whistie, though blown on the Hansa, 
was not heard on the Rhea, the Hansa, in 
endeavoring to discharge the duty incumbent 
upon her of excusing the collision, it being 
her business to keep out of the way of the 
Rhea, charges upon the Rhea, as a fault, that 
the fog horn was not properly blown or 
blown from a proper point on board of the 
Rhea, insisting that, otherwise, it would have 
been heard on board of the Hansa. The fact 
that, with the location of men on the deck of 
the Hansa, no fog-horn was heard from the 
Rhea, is urged by the Hansa as evidence that 
none was blown, or, that, if blown, it was 
not blown in a proper manner or from a 
proper place, while the fact that, with the 
location of men on the deck of the Rhea, no 
whistle was heard from the Hansa, is urged 
by the Hansa, not as evidence that none was 
blown, or, that, if blown, it was not blown 
frequentiy enough, but as evidence that those 
on the deck of the Rhea were not properly at- 
tentive to their duties. A more consistent 
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conclusion, and one which the court should | 
strive to reach, if fairly deducible from tlie 
facts in the case, would be, that, the Rhea 
blowing her fog horn properly and her men 
attentive to their duties, and the Hansa 
blowing her whistle properly and her men 
attentive to their duties, circumstances ex- 
isted which prevented the hearing by either 
of the signal from the other. The wind, ac- 
cording to the testimony from the Rhea, was 
west southwest and the Rhea heading south 
half west, she being, therefore, close hauled 
within five and a half points of the wind, and 
she was going between three and four knots 
an hour. She was bound to New York, and 
beating, and, therefore, sailing as close to the 
wind as she practically could. The Hansa 
had no sails set and was going nearly dead 
against the wind, at a speed of nine and a 
half knots an hour. Under these circum- 
stances, the testimony of those on the deck 
of the Rhea, as to the direction of the wind, 
is much more to be relied on than the testi- 
mony of those on the deck of the Hansa. 
Sander, on the Hansa, says that, at the time 
of the collision, the Hansa was heading west 
one-quarter north, with the wind right ahead, 
a fresh breeze, and a moderate head sea run- 
ning. If the wind was west one-quarter 
north, the Rhea would have been sailing 
seven points and three-quarters off of the 
wind, while her mariners state that she was 
close hauled on the starboard tack, and give 
her distance from the wind, thus close hauled, 
at five and a half points. I, therefore, ac- 
cept the wind at five and a half points on the 
starboard bow of the Rhea, and two and a 
quarter points on the port bow of the Hansa. 
It was of such force that the Rhea, close 
hauled, made a speed of between three and 
four knots an hour. In addition to this posi- 
tive velocity of the wind, two and a quarter 
points on the port bow of the Hansa, the 
Hansa was going through the air at the rate 
of nine and a half knots an hour, against this 
wind, and against a head sea, surrounded by 
the noise which would arise from the sea, 
and from the rapid passage by each other of 
the air and the wind, on the one hand, and 
of the vessel and her masts, spars, rigging 
and other appurtenances, on the other hand, 
and that noise which is always present on a 
steam vessel, even a screw, when in motion, 
at the rate of speed of the Hansa, but the 
presence of which is not marked by the ear 
accustomed to its presence, and only noted 
when it ceases. To the Rhea there were the 
wind and the sea two points and a half for- 
ward of her beam on her starboard side, with 
the noise from sea and wind which would 
exist. In addition to this, the Rhea was ofC 
to starboard of the Hansa. When the Rhea 
was half a mile from the place of collision, 
calling her speed three and a half knots an 
hour, the Hansa was one mile and eighteen 
hundred and eighty-five feet from the place 
of collision, or one hundred and twenty-five 
feet more tiian a mile and one-third, calling 
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her speed nine and a half knots an hour. 
When tlie Rhea was a quarter of a mile from 
the place of collision, the Hansa was thirty- 
five hundred and eighty feet from the place 
of collision, or sixty feet more than two-thirds 
of a mile. When the Hansa was a mile from 
the place of collision, tue Rhea was nine- 
teen hundred and forty-five feet therefrom, 
or one hundred and eighty-five feet more than 
a third of a mile. When the Hansa was a 
half a mile from the place of collision, the 
Rhea was nine hundred and seventy-two 
feet tlierefrom, or ninety-two feet more than 
one-sixth of a mile. When the Hansa was 
a quarter of a mile from the place of col- 
lision, the Rhea was four hundred and 
eighty-six feet therefrom, or forty-six feet 
more than one-twelfth of a mile. The 
course of the Hansa was nearly at right 
angles to the course of the Rhea. It angled 
only a quarter of a point forward of the 
beam of the Rhea, on the com-se of the lat- 
ter. The Hansa was always farther off 
from the Rhea than from the place of colli- 
sion. Under all the cu-cumstances surround- 
ing the case, it is not at all extraordinary 
that no warning signal was heard by either 
vessel from the other, although both vessels 
gave such signals properly and the hands 
on both were attentive and vigilant in listen- 
ing for what could be heard. 

The excuse set up by the Hansa, in her an- 
swer, that the collision was occasioned by 
the failm-e on the part of those navigating 
the bark to give due notice of her presence 
and approach by soimding properly one or 
more fog-horns, is disposed of by tlie fore- 
going considerations, and by others to be 
now alluded to. The fog-horn blown on the 
Rhea appeai-s to have been a proper horn, 
and to have been blown at a proper place 
and in a proper manner. No whistle having 
been heard from the Hansa, there was noth- 
ing to call upon those on the Rhea to blow 
the horn especially in a direction towards 
the Hansa, If, indeed, it could have been so 
blown any more than it was. It was blown 
from the usual station of the lookout on such 
a vessel— the topgallant forecastle— and in 
the usual manner— by blowing, stopping to 
take breath and to listen, and then blow- 
ing again. Stopping to listen was necessary, 
nothing having been heard. Continuous 
blowing, if to be required at all, can only 
be required when called for in answer to 
a warning heard. Listening is as necessary 
as blowing. A second lookout can hear noth- 
ing from another vessel by listening, while 
the first lookout is blowing close to his ears. 
A single lookout can listen, if charged (as 
in this case) with that duty, during the in- 
tei-vals of blowing, as well as a second look- 
out can do so. 

It was urged, on the part of the Hansa, on 
the strength of the testimony of some of the 
officers of the Hansa (the ofBcers and men 
of the Hansa being the only witnesses on the 
part of the Hansa), that one stationed look- 
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out on a sailing vessel, in a fog, was not suf- 
ficient, if he was charged also with the duty 
of blowing the fog-horn; that one and the 
same man could not Wow the fog-horn prop- 
erly, and keep a proper lookout with his eyes, 
and give proper attention with his ears; and 
that a lookout stationed on the top-gallant 
forecastle of a barque like the^ Rhea, and 
there blowing the fog-horn, with 'the wind as 
it was, and with the sails trimmed to port, 
could not see to leeward, and could not make 
his fog-horn heard to leeward, because of the 
interference of the sails. On these subjects 
the libellant has called, as witnesses, seven 
shipmasters, disinterested persons, who have 
no connection with this controversy. All of 
them testify that the proper and usual sta- 
tion for a lookout, on a vessel like the Rhea, 
is on the top-gallant forecastle; and that on 
such a vessel it is not customary to have 
more than one man set as a lookout, in a fog. 
Four of them testi^, that it is usual, on such 
a vessel, for the man who is set as- a lookout 
to blow the fog-horn, if there is a fog. Five 
of them testify, that the blowing of a fog-horn 
does not interfere with seeing or hearing 
properly, during the intervals between the 
blasts, by reason of any effects produced 
by the effort of blowing. Four of them tes- 
tify, that, in an ordinary barque, with such 
sails set as the Rhea had set, there is no ob- 
struction caused by the sails to prevent a 
lookout on the top-gallant forecastle seeing 
on both sides. Three of them testify, that. 
In a fog, one lookout is better than two, be- 
cause of the propensity which two have to 
talk together. The seven witnesses from the 
Rhea were not examined on these subjects. 
The libel was filed June 6th, 1871, and their 
depositions were taken June 20th and 24th, 
1871. None of them were examined orally 
at the trial. The depositions of the witnesses 
from the Hansa were taken July 20th, 1871. 
The answer of the Hansa was filed August 
29th, 1871. The attention of the witnesses 
from the Rhea was not called, on cross-ex- 
amination, to any of the subjects just alluded 
to. Nor does the answer specifically take the 
point that the top-gallant forecastle was not 
the proper place for the lookout, or the point 
that there should have been two lookout men 
in the fog, or the point that the fog-horn 
should have been blown by another person 
than the lookout, or the pomt that the sight 
and the hearing of the blower are interfered 
with, during the intervals of blowing, as the 
effects of the previous effort of blowing, or 
the point that the sails of the Rhea, as trim- 
med, prevented the lookout on the top-gallant 
forecastle from seeing to leeward or making 
his horn heard to leeward. The answer 
contains, in respect to the Rhea, in the par- 
ticulars alluded to, nothing but generalities, 
such as failure to sound a fog-horn properly, 
negligence in the performance of duties, in- 
efficiency in officers and crew as to nautical 
competency, seamanship and number, an in- 
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competent and ineffective lookout, and gen- 
eral neglect of discipline and proper precau- 
tions. These allegations, such as they are, 
are not supported by the evidence, and the 
proofs show that, in respect to a lookout and 
the blowing of a fog-horn, there was no fault 
or negligence on the part of the Rhea. 

To show that the lookout on the Rhea was 
not efficient in seeing or hearing, and did not 
blow his fog-horn properly, the witnesses 
from the Hansa give their opinions as to 
how far a light can be seen in a fog, and how 
far a steam whistle can be heard, and how 
far a fog-horn can be heard. The master of 
the Hansa states, that, while the white mast- 
head light of the Hansa could be seen, in 
clear weather, at least six miles off, the dis- 
tance at which it could be seen during a 
fog would be modified according to the densi- 
ty of the fog. Elsewhere, when asked if he 
can give any idea as to how far such white 
light could be seen in a thick fog, he says, 
that, if the fog was not too thick, the light 
ought to be seen two miles. He also says, 
that he should think the colored lights of the 
Hansa could be seen, in an ordinary fog, a 
mile or a mile and a half, probably. The 
first officer of the Hansa, who was the officer 
of the watch from eight o'clock until mid- 
night, when asked how far the lights of the 
Hansa could be seen in an ordinary, moder- 
ate fog, says, that it is very hard to say how 
far; that, perhaps, in a moderate fog, the 
white light of the Hansa could be seen a mile 
off; and that, in such a fog as had prevailed 
at any time during his watch, he thinks such 
white light could be seen at least a mile. 
Sander, the officer of the watch on the Hansa, 
at the time of the collision, and who was on 
the bridge, says, that, in his judgment, the 
white light of the Hansa could be seen about 
a mile in such a fog as prevailed immediately 
before and at the time of the collision. Yet 
he elsewhere says, that the first he saw or 
heard of the Rhea was seeing her light bear- 
ing from two to three points on his star- 
board bow; that he could not tell the color 
of such light when he first saw it; that the 
vessels collided in not over fifteen seconds 
after he first saw such light; that he could 
not see the hull of the Rhea, but only her 
sails; and that, after liie collision, the Rhea 
ilisappeared from his view at about half tht 
length of the Hansa off— the Hansa being 367 
feet long. This evidence, in connection with 
the fact that the red light of the Rhea was 
burning properly at the time of the collision 
(as more particularly mentioned hereafter), 
and was seen nearly as soon as it could be by 
the lookouts on the Hansa, and that the white 
light of the Hansa was not seen by any one 
of the men on the deck of the Rhea, stationed 
as before mentioned, until the vessels were 
almost in contact, is better evidence of how 
dense the fog was, and of the distance at 
which a light could be seen in a fog, than 
the speculations or opinions of witnesses tes- 
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tifj'ing to relieve themselves from a charge 
of culpable negligence in the management of 
their vessel. 

So, too, as to the steam-whistle. The mas- 
ter of the Hansa states, that the steam- 
whistle of the Hansa could, with a moderate 
freeze, be heard at least three miles to lee- 
ward, and at least one mile to windward. 
Sander says it can be heard about two miles, 
and he gives an instance of hearing it at a 
considerable distance, in the Hudson river, 
on a quiet day, on an occasion when he saw 
the vessel and the pufE of steam also. But, 
from such evidence, and in the face of the 
evidence of those on the deck of the Rhea 
as to their hearing no sound of any whistle 
until they saw the Hansa's lignt, it would 
be going very far for the court to say that, 
on the ocean, with the wind and the sea as 
they were, and in the fog, the mariners of 
the Rhea must have been negligent, because 
they did not hear the whistle, although it 
was duly blown. 

As to the fog-horn, the master of the Hansa 
testifies, that an ordinarj-- tin fog-horn, a foot 
and a half in length, when properly blown, 
can be heard in clear weather at least two 
miles; and that, in a fog, you can sometimes 
hear better and sometimes not so well. San- 
der says, that such a horn, when well blown, 
in a calm, at sea, can be heard at from half 
a mile to a mile off; and that he thinks it 
could, in a moderate breeze, be heard twice 
as far to leeward. These opinions, in view 
of the facts and circumstances, before allud- 
ed to, existing to prevent the horn, though 
properly blown on the Rhea, from being 
heard by those on board of the Hansa, though 
vigilant, cannot be held to be a sufficient 
basis for concluding, either that the horn was 
not blown or that the lookouts on the Hansa 
were not vigilant. These considerations dis- 
pose of the postulate set up in the answer of 
the Hansa, that, if a fog-horn had been prop- 
erly sounded by the Rhea it would neeesarily 
have been heard on board of the Hansa at a 
distance much further than was necessary to 
enable those on board of her to easily avoid 
any danger of collision even at a much great- 
er rate of speed than she was then going, 
and that, therefore, no fog-horn was properly 
sounded by the Rhea. 

It is also set up, in the answer, that the 
collision was occasioned by the negligence and 
unskilfulness of those in charge of the Rhea, 
in navigating her, at the time of the collision, 
in a part of the ocean out of the usual course 
of sailing vessels. This defence, as thus broad- 
ly stated, amounts to the proposition, that the 
Rhea was an obstruction to the navigation 
of the Hansa, and had no business to be where 
the Hansa could hit her. Yet the view is mod- 
erated, in argument, to the proposition, that 
the Rhea was where sailing vessels are not 
usually found by steamers passing between 
New York and the English Channel, and that, 
therefore, the Hansa might justifiably go at a 
greater speed, in a fog, at the place of coUi- 
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sion with the Rhea, than the speed which 
would be justifiable in a locality more fre- 
quented by sailuig vessels. The master of the 
Hansa testifies, that he does not believe that 
the place of collision is exactly in the ti*ack 
of sailing vessels from Em*ope to New York, 
but that sailing ships, beating about, must get 
along as they can; and that he should think 
it must be unusual to find sailing vessels in 
that region, because, during three years' serv- 
ice on the Hansa, he had never met a sailing 
vessel in that locality. Sander testifies, that 
the Hansa was in the usual course of the 
steamers of that line from Bremen to New 
York; and that the scene of the collision was an 
unusual place for saUing vessels. It is also 
attempted to be shown, by the cross-examina- 
tion of the witnesses from the Rhea, that her 
master had found, by sounding, that he had 
got upon the Banks, and too far to the north, 
and that he had headed to the southward 
across what he knew was the usual track of 
steamers from Europe to New York. This 
imposed upon the Rhea the duty of exercising 
proper care and vigilance, but it is impossible, 
on the evidence, to hold that it imposed upon 
her the duty of doing anything which it is 
shown she failed to do. The only possible 
view in which the fact of the Rhea's being 
found in a place where it is unusual to find 
sailing vessels can be of any importance in this 
case is in regard to the speed of the Hansa, 
which subject wUl be considered hereafter. 

It is also set up, in tlie answer, that, im- 
mediately before and at the time of the col- 
lision, the wheel of the Rhea was in the sole 
charge of an inexperienced and incapable 
boy, who was ignorant of the Norwegian 
language, in which language the usual or- 
ders for navigating the vessel were given. 
Much stress is laid, in the evidence, on its 
having been bad seamanship, in the fog, to 
have but one person at the wheel of the 
Rhea, and that person the ordinary seaman, 
Schmidt, and it is sought to be inferred from 
that that there was a general want of proper 
seamanship on board of the Rhea. Schmidt 
was, at the time of the collision, within two 
months of being twenty years of age, and 
had been at sea three years. Bellmer, one 
of the lookouts on the Hansa, was twelve 
days older than Schmidt, and had been at 
sea six years. Meyer, the other lookout on 
the Hansa, was twenty-one years and three 
months old at the time of the collision, and 
had been at sea seven years. Schmidt had 
been for over nine months on a school-ship 
before serving on a vessel. He had been 
accustomed to take his regular turn at the 
wheel at night, alone. Although he did not 
understand Norwegian, the crew understood 
English and spoke it to him. The master spoke 
English. When the mate saw the Hansa's 
light, he called out to Schmidt to put his 
helm hard down, singing out, in English, as 
the evidence would show, "Hard down," and 
Schmidt put it hard down, and remained 
firmly at his post of duty until the collision 
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threw him from the wheel. It is not shown 
that any order was given to him in connec- 
tion with the collision which he failed to 
obey, or that two men at the wheel on the 
occasion could have done anything which 
Schmidt did not do. The seven shipmasters 
before referred to testify that, in moderate 
weather, even* in a fog, it is not customary 
to have more than one man at the wheel of 
such a vessel as the Khea. The com-t can« 
not, on the evidence, hold that there were 
atiy circumstances of wind, sea, weather or 
fog, which made it incumbent on the Ehea 
to have more than one man at her wheel 
at the time of this collision, or made it im- 
proper that Schmidt should be at the wheel. 
It is not shown that anything more, or any- 
thing different, could or ought to have been 
done with her wheel, if several men had 
been at it. The evidence as to the usage 
rebuts any suggestion as to want of seaman- 
ship in having but one man at the wheel, 
while Schmidt is shown to have been com- 
petent for the purpose, alone, under the cir- 
cumstances. 

The answer also sets up, that the lights on 
board of the Rhea were dim and defective, 
and placed on an unusual and improper part 
of the vessel, andy as so defective and mis- 
placed, tended to mislead as to her true posi- 
tion and bearing. It is abundantly proved, 
that the Rhea had her green and red side 
lights set and properly burning. Those 
lights were in the mizzen rigging. It Is 
shown, by the testimony of the mate of the 
Ehea and the testimony of four of the seven 
shipmasters before mentioned, that it is cus- 
tomary, in Norwegian ships, to carry the 
side lights in the mizzen rigging. It is in 
evidence, that the port light of the Rhea was 
seen by the lookouts and the officer of the 
■deck on the Hansa, and that it was seen 
burning by some of the crew of the Rhoa 
after they had gone on board of the Hansa. 
The officer on the bridge of the Hansa says 
that he cannot say that he would have done 
anything different from what he did if he 
had known that the light which he saw was 
in the mizzen rigging of the Rhea. The an- 
swer does not set up that the position of the 
light misled, but only that it tended to mis- 
lead. 

The answer also avers, that blasts of the 
steam- whistle sounded from on board of .the 
Hansa were heard on board of the Rhea in 
ample time for her to have notified those 
navigating the Hansa of the position of the 
Rhea, and enabled them to avoid a collision, 
and that this was not done. This allegation 
is not established, but is disproved. 

The consideration of this case might well 
stop here. The Hansa and the Rhea were 
proceeding in such directions as to involve 
risk of collision, and it was the duty of the 
Hansa to keep out of the way of the Rhea, 
a,nd she failed to do so. The Hansa was 
approaching the Rhea so as to involve risk 
of collision, and it was the duty of tbe 



Hansa to seasonably slacken her speed, and 
to seasonably stop and reverse, and she fail- 
ed to slacken her speed in season, and she 
failed to stop and reverse in season. The 
Rhea kept her course. There was no dan- 
ger to accrue- to the Hansa from obeying 
the rules, and there were no special circum- 
stances existing to render necessary any fle- 
partm-e by the Hansa from the rules. The 
Rhea did not neglect to carry the proper 
lights or to make the proper signals, or to 
keep a proper lookout, or to observe any pre- 
caution required by the ordinary practice 
of seamen, or the special cu'cumstances ot 
the case. The burden being on the Hansa, 
under such circumstances, to excuse herself 
from fault, and she not having dotie so, con- 
demnation of her necessarily follows. But 
I think it is shown affirmatively that there, 
was fault on the part of the Hansa, in fail- 
ing to observe the requirement to go at a 
moderate speed in the fog which prevailed. 

The actual rate of speed of the Hansa at 
the time of the collision was nine and one- 
half knots an hour. That had been her 
speed for an hour and a half previously. 
Her average speed up to the previous noon, 
during the voyage, had been eleven knots an 
hour, using sails whenever px-acticable. 
From the previous noon, without sails, her 
speed had at no time exceeded ten and one- 
half knots. The answer avers, that, during 
the prevalence of a drifting but not contin- 
uous fog, which commenced some hours be- 
fore the midnight previous to the collision, 
the Hansa was kept at a moderate rate of 
speed, part of . the time as low as seven 
knots an hour, and at no time exceeding nine 
and one-half knots, nine knots per hour be- 
ing about the rate immediately before and 
at the time of the collision. These state- 
ments are not borne out by the evidence 
from the log-book of the Hansa. On the 
contrary, of the f om-teen logs at the fourteen 
even hours between the time of the collision 
and the previous noon, there was no rate 
of nine knots, there were two logs at nine 
. and one-half, six logs at ten, four logs at ten 
and one-half, and two logs, namely, at 7 
p. m. and at 8 p. m., at seven. The master 
of the Hansa testifies, that he would consider 
ten miles a very moderate kind of speed for 
a vessel like the Hansa, on a night when 
there was a thick fog at times and lighting 
up at times, and in the location where this 
collision occurred. Her speed from the noon 
before the collision until the collision aver- 
aged, taking the log rates, a little imder nine 
and two-thirds miles an hour, without sails, 
her speed at the time of the collision being 
nine and one-half. From noon of the 29th 
to noon of the 30th, with fore-and-aft sails, ■ 
gaff-topsails and stay-sails set for twenty- 
two hours, she ran at the average rate of 
nearly eleven and one-tenth miles an hour. 
Yet her master testifies that, during a pan 
of the time, on the day preceding the col- 
lision, the fog was steadily very heavy; that. 
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during that time, tlie rate of speed they made 
was from about six and one-half to seven 
miles; that, when the fog "was thick at times 
and lighting up at times, their speed was 
about nine and one-half miles; and that he 
regards those rates of speed as prudent 
rates, under the circumstances. He says, 
that, during the 29th and 30th, the weather 
was sometimes very thick and sometimes 
lighter, mostly cloudy, dark weather, with 
rain and fog; that, when he went to bed. 
two hours and three-qxiarters before ihe col- 
lision, the weather was quite clear; and that 
he had not been in bed before for more than 
thirty-six hours. Sander, the second officer 
of the Hansa, testifies, that, in his judgment, 
the speed of the Hansa, nine and one-half 
knots, at the time of the collision, was a 
moderate and prudent rate of speed for her 
on such a night, heading as she was, and 
with the wind, sea and fog such as they 
were. He says that it began to get thick 
soon after midnight, and continued getting 
thicker and lighting up until the time of the 
collision. The fog was such that the Hansa 
kept her whistle blowing at the same in- 
tervals from before half-past twelve xmtil 
the collision, and that Sander lost sight of 
the Rhea, after the collision, when the Rhea 
was about half the length of the Hansa 
away from the Hansa, that is, about 185 feet 
ofif. 

It is urged, on the evidence, that a steamer 
steers better when going at a quick rate of 
speed than when going at a slow rate of speed; 
that a steamer making a given rate of speed, 
with only sufficient steam for that rate, can- 
not be stopped in any less distance than when 
making double that rate, with sufficient steam 
for such double speed; and that the Hansa 
could be brought to a fuU stop, when going at 
the rate of nine and a half knots an hour, in 
the condition of things as they were at the 
time of the collision, in, as her master thinks, 
less than twice her own length, and in, as 
Sander thinks, from two to three times her 
own length, her lengtti being 367 feet. 

The evidence shows, that there was no 
difficulty in managing and steering the 
Hansa at a much less rate of speed than 
nine and a half knots, for, after the collision, 
she moved around in a circle of a half or 
three-quarters of a mile in diameter, for a 
considerable time, at a speed of four miles 
an hour, and sometimes less, sometimes 
stopping entirely, searching for traces of 
the Rhea. There is no doubt, that a steam- 
er, or any other vessel, win answer her helm 
more readily, so as to avoid a given object 
ahead by actuating the helm, at a less dis- 
tance off from such object when she is go- 
ing at a higher speed than when she is go- 
ing at a lower rate. But this has nothing 
to do with the control exercised by her 
steam machinery to stop her headway and 
give her stern way. That control is more ef- 
fective at the lower speed. Not that five 
knot steam will give her stern way, when 



her speed is five knots only, any sooner than, 
ten knot steam will give her stem way 
when her speed is ten knots. But, a steamer 
with boiler capacity for steam for ten knots, 
and whose usual rate is ten knots, in clear 
weather, can, from running at ten knots, 
with ten knot steam, reduce her rate to five 
knots, in a fog, and so manage her fires, 
and have in reserve a force of steam, as to 
be able to apply, in aid of obtaining stem 
way, in an emergency, a greater power of 
steam than that used to go ahead at five 
knots, and thus avoid many a collision at 
five knots which could not be avoided at ten 
knots. It is the duty of a steamer to avail 
herself of her boiler power to be ready to- 
stop and reverse with power and efficiency 
in a fog, while at the same time she mod- 
erates her speed so as to enable such power 
to be exercised with efficiency, and with 
greater efficiency than if she did not mod- 
erate her speed. That is the meaning of the 
rule that a steamer shall, in a fog, go at a 
moderate speed. It is that she may avail 
herself of the power which belongs, to a 
steamer to go directly astern in spite of 
wind and waves, and thus avoid collisions 
which no vessel but a steamer can avoid. 
Hence it is the steamer that is to keep out 
of the way of the sailing vessel, and she is 
to do it by moderating her speed in a fog. 

Independently of the question of avoiding 
entirely another vessel, a collision at a less- 
rate of speed may be very much less dis- 
astrous. There may be time to give a slant- 
ing blow. In the present case, a considera- 
bly less rate of speed Ln the Hansa would 
probably not have cut the Rhea nearly in 
two, or, the light of the Rhea being seen at 
the same distance it was, the Hansa's helm 
might, at the less speed, have sheered her 
so as to give the Rhea a glancing, and, per- 
haps, not a necessarily fatal, blow. 

In regard to the distance in which the 
Hansa could be brought to a stop, when go- 
ing at the rate of nine and a half knots an 
hour, the evidence given is purely a matter 
of speculation and opinion. It is not stated 
to be the result of experiment or even ob- 
servation. It is not given by an engineer. 
It Is given solely by the master of the Hansa 
and the officer of her deck, the persons re- 
sponsible for this collision, and for the loss 
of property and of life attendant upon it 
But, even if it should be assumed to be pos- 
sibly true, it amounts to nothing. In the 
first place, plunging on through the fog, as 
the Hansa was, with a fresh breeze nearly 
ahead, and a head sea, at the rate of nine 
and a half knots an hour, with the attending 
circumstances before referred to, which 
made it impossible to hear her steam-whistle 
on the Rhea, and impossible to hear the fog- 
horn of the Rhea on the Hansa, a capacity 
to be brought to a full stop in a distance so 
great even as that suggested was of no serv- 
ice. There should have been a capacity to 
be brought to a full stop in a less distance. 
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There woiild have been such capacity if the 
speed had been less than nine and a half 
knots, with the proper reserve of steam pow- 
er ready to be instantly commanded, to re- 
verse with the utmost efficiency. It is a self- 
evident proposition, that if, with a reserve 
force of steam ready to be used, but not in 
use, and the throttle-valve only partly open, 
a speed be maintained less than that which 
would result from having the throttle-valve 
wide open, the vessel can, by reversing, 
with the throttle-valve opened wide, be 
brought to a full stop in a less distance 
from the lesser speed than from the greater 
speed. No proposition to the contrary of 
this is sought to be maintained by any evi- 
dence. Instead of that, this question, and 
this alone, is put, not to any engineer, but 
to Sander, the officer of the deck on the 
Hansa: "Assuming that a steamer is mak- 
ing five knots an hour, with sufficient steam 
for only that rate of speed, can she be 
stopped in a greater or less distance than a 
steamer going ten knots, with steam enough 
for going at that rate of speed?" He an- 
swers: "It will take the same time to stop 
her." The premises being iixelevant, the 
conclusion is equally so. 

It is the more incumbent on these large 
steamers, of great speed, weight and mo- 
mentum, to go at a moderate speed in a fog, 
in order to be ready to reverse with more 
power than that used in their onward move- 
ment, because of the almost certainly fatal 
consequences to anything which they hit with 
a direct blow, as in this case, where the 
Hansa cut into the Rhea to a distance of 
eighteen feet The probability of serious in- 
jvi'y to such a steamer in a collision with a 
sailing vessel is so comparatively small, that 
the steamer, feeling safe herself, takes pre- 
cautions tn a fog substantially only in refer- 
ence to other steamers. The probability of 
serious injury to a sailing vessel in a collision 
with such a steamer is so comparatively 
great, that the steamer should take extraor- 
dinary precautions in a fog, especially in 
moderating her speed, and making that mod- 
erate speed efficient by being ready to re- 
verse with a greater power than that used in 
her onward movement 

The propositions maintained on the part of 
the Hansa, as to speed, are, that, if her speed 
did not exceed such a rate as would admit of 
her being stopped after being warned that an- 
other vessel was in her way, she was going 
at a prudent and allowable rate; that this 
test depends on the distance within which 
she could be stopped, and the distance at 
which she was entitled to expect warning that 
another vessel was in her way; that, if she 
could be stopped within the distance at which 
such warning was to be expected, her speed 
was not unreasonable; that such, distance is 
to be taken at the usual reach of the custom- 
ary warning; and that any other rule will de- 
stroy rapidity of communication by steam 
aa'oss the ocean, and interfere with the rap- 



id transit of merchandise and of the mails, 
which has become a necessity. It is suffi- 
cient to say that no such rule of spsed has 
ever been established or recognized by any 
admiralty court It would put aU sailing ves- 
sels, even though complying with aU the rules 
of navigation, wholly at the mercy of these 
large and powerful steamers, with no chance 
of redress- If the steamers wiU persist in. 
going at these rapid rates in fogs, they must 
take the risk upon themselves and bear the- 
consequences, and not throw the risk upon 
those whose lives and property they destroy. 
I had occasion in the case of The Chancellor 
[Case No. 2,589] to express what I regard to- 
be the settled views of courts of admiralty 
on this subject and it is well, in view of the 
continued and persistent recklessness of 
steamers, to repeat those views. One of the- 
witnesses for the claimant in that case was 
tho master of a steamer plying regularly be- 
tween New Tork and Liverpool. He said, 
that, while crossing the Banks in a fog, it 
was not his custom to diminish his rate of 
speed at all; that he generally went ten or 
eleven knots an hour, through a fog, on the 
Banks; and that from three hundred to four 
hundred yards was the furthest distance at 
which a fog-horn or a bell could be heard. 
On this testimony I made these observations:. 
"This practice, if it be one, of not diminish- 
ing speed in a fog on the Banks, is directly, 
so far as steamers are concerned, in the face- 
of the 16th article of the sailing rules, which 
provides that every steamship shall, when in 
a fog, go at a moderate speed. * * * Two 
prominent ideas were advanced by the wit- 
nesses for the claimant in this case, as justi- 
d^^ing undiminished speed in a fog on the 
Banks. One was, that the danger to any ves- 
sel in a fog is greater the longer she remains 
in the fog. The other was, that the faster a 
vessel is going, the more quickly wUl she 
mind her helm, and thus the better will she- 
be able, on a signal of danger, to avoid collid- 
ing with another vessel in a fog. Neither of 
these ideas has any sanction in the law, and 
any vessel which acts upon them takes upon 
herself the consequences of recklessness. 
The first idea disregards wholly the rights- 
aud the safety of other vessels. The other 
idea presupposes that a signal of danger pro- 
ceeding from a vessel unseen in a fog, to an- 
other vessel, will necessarily be heard so sea- 
sonably, and acted upon so intelligently, by 
the latter, as to secure, by a proper move- 
ment of her helm, the avoidance of a colli- 
sion." 

A review of the principal cases on the sub- 
ject of speed in a fog will show, not only 
that no such rule as that contended for on 
the part of the Hansa has ever been laid 
down or sanctioned by courts of admiralty, 
but that the rule which is applied has not 
" been relaxed in view of the increase of in- 
tercourse by steamers, and of the enlarge- 
ment of the size and power of steamers. 

In The Rose, 2 W. Rob. Adm. 1, 3, in 1843,. 
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Dr. Lushington said: "It may be a matter 
<.f convenience that steam vessels sbould pro- 
ceed witb great rapidity, but the law will 
not justify them in proceeding with such 
rapidity, if the property and lives of other 
persons ai-e thereby endangered." He re- 
iterates this view in the cases of The Virgil, 
2 W. Hob. Adm. 201, 203; The Ii-on Duke 
(1845) 2 TV. Rob. Adm. 377, 385; and the 
Juliet Ersliine (1849) 6 Notes Caa. 633, 635. 
The same view was taken in the case of 
The Londonderry, 4 Notes Cas. Supp. 31, 
45, and by the supreme court of the United 
States in Newton v. Stebbins (1850) 10 How. 
[51 U. S.] 586, 606; McCready v. Goldsmith 
<lSo5) 18 How. [59 U. S.] 89, 91; and Rogers 
V. The St. Charles (1856) 19 How. [60 U. S.] 
109, 112. It was enforced in The Northern 
Indiana (1853) [Case No. 10,320]; The Ba- 
tavier (1854) 9 Moore, P. C. 287, 297, 40 
Eng. Law & Eq. 19, 25; and Amoskeag 
Manuf 'g Co. v. The John Adams (1860) [Case 
No. 338]. 

In The Great Eastern, in the privy council, 
m 1S64 (11 Law T. [N. S-] 5, S, and Holt's 
Rule of the Road, 167, 180), it is said: "Their 
lordships do not mean to lay down any rule 
beyond that expressed in the regulations 
themselves, as to the occasion when a steam 
vessel is bound to moderate her speed, or as 
to the rate which, in the circumstances de- 
scribed in the evidence, she ought not to ex- 
ceed; but their lordships are of opinion, that 
it is the duty of the steamer to proceed only 
at such a rate of speed as will enable her, 
after discovering a vessel meeting her, to 
stop and reverse her engines in sufficient 
time to prevent any collision from taking 
place." This was the principle adopted by 
this court in the case of The D. S. Gregory 
(1868) [Case No. 4,099], where the D. S. 
Gregory, a steamer, came into collision with 
a vessel at anchor, and where it was said, 
that the fact that the steamer, while under 
way in a fog, collided with the vessel at axi- 
■chor, which used all proper precautions to 
give notice of her position, was sufficient 
evidence that the speed of the steamer was 
not moderate, there being no special circum- 
stances existing in the case to justify her in 
maintaining the rate of speed she did; that, 
in such a fog, her speed ought to have been 
as much less than it was as would have been 
sufficient to enable her to avoid the vessel 
at anchor; that she ought not to have gone 
so fast as not to have been able, by slowing, 
stopping and backing, to avoid a collision; 
and that, if the fog was so thick, that, at 
the speed she had, with all the precautions 
she used, she could not avoid the collision, 
the conclusion was irresistible, that her 
speed was not that moderate speed in a fog 
which was required by the well-settled rules 
•of navigation. The same principle was again 
applied by this court in the case of The 
Louisiana (1868) [Case No. 8,537], and in 
The Bristol (Dec, 1870) [Id. 1,890]. 

In the case of Dolner v. The Monticello 



[Case No. 3,971], in the circuit court for the 
Massachusetts district, before Clifford and 
Shepley, JJ., where a steamer, running not 
less than eight miles an hoiu:, in a fog, collid- 
ed with a sailing vessel, in the ocean, thirty 
to forty miles from Cape Lookout the com't 
say: "The only rule to be extracted from the 
statute, and a comparison of the decided 
cases, is, that the duty of going at a moder- 
ate rate of speed in a fog requires a speed 
sufficiently moderate to enable the steamer, 
under ordinary circumstances, seasonably, 
usefully and effectuallj' to do the other things 
required of her in the same clause of the 
statute, namely, to slacken her speed or, if 
necessary, to stop and reverse." 

In the case of The Blackstone [Case No. 
1,473], in the district court for the Massa- 
chusetts district, in November, 1870, where 
a steamer ran down a sailing vessel, in a 
fog, in the Vineyard Sound, Judge Lowell 
held, that the steamer, in rimning at her usu- 
al speed, took the risk of meeting any other 
vessel properly navigating, and further said: 
"I do not place much reliance upon the evi- 
dence, though not contradicted, that a slower 
speed would have made no difference. It 
was well suggested, at the argument, that it 
might at least have enabled the lookout to 
hear the fog-horn sooner, because the noise 
at the steamer's bow would have been less; 
and it is by no means clear that it would not 
have enabled the steamer to avoid the libel- 
lant's vessel after she was seen. Even an 
expert must speak very cautiously to such a 
question, which involves a very close cal- 
culation of what a steamer can do in a 
given time, because no one is in the habit 
of timing them exactly, and a difference of 
a few seconds changes the whole aspect of 
the question. The statute undoubtedly as- 
sumes that a slow speed conduces to safety, 
and there is nothing in this case that should 
take it out of such a general rule, unless 
it be that the fog was unusually dense, or the 
steamer particularly difficult to manage,. in 
either of which cases the necessity for cau- 
tion was all the greater. I should be glad to 
see the experiment tried by a steamer, of 
moderating her speed in a fog, but I have 
hitherto found that they do not consider it 
to be important If it is not they should 
procure a change of the law." 

A very instructive case on this subject is 
that of The Pennsylvania, in the privy coun- 
cil, in June, 1870 (23 Law T. [N. S.] 55). The 
Pennsylvania, a screw steamer, running in a 
line from Liverpool to New York, collided, 
in a fog, in the day time, with a barque, 
about two hundred miles to the eastward of 
Sandy Hook, while on a voyage to New 
York. There was a fresh breeze from the 
south southwest and a heavy swell, the speed 
of the steamer was about seven knots per 
hour, her steam whistle was being sounded 
at proper intervals, she was steering west by 
south, and she was keeping a careful lookout. 
The barque was heading to the southward 



[11 Fed. Cas. page 461] 

and eastward, and making about a knot an 
liour, her helm being lashed alee. The 
barque was seen by the steamer about a 
length of the steamer off on her starboard 
bow, the helm of the steamer was put hard 
aport, and her engines were stopped and re- 
versed. She struck -the barque with her stem. 
The barque had been sounding a bell (in- 
stead of a fog-horn), which bell was heard on 
board of the steamer at about the same time 
the barque came into view. The court of 
admiralty held that the barque, being under 
way, ought to have sounded a fog-horn, and 
not a bell, but that the use of the bell in- 
stead of the fog-horn ■did not occasion or 
contribute to the collision;" thai there was no 
fault in the barque; and that the collision 
was caused wholly by the wrongful porting 
of the steamer and by her improper rate of 
speed. The privy council affirmed the de- 
cision, holding that, if the collision was in- 
evitable when the vessels first came in sight, 
it was the fault of the steamer for going at 
an improper rate of speed; that the col- 
lision was not occasioned by the absence of 
blowing the fog-horn of the barque; that 
if, on the evidence, the fog-horn would have 
been heard further than the bell, it would 
not have been heard at a sufficient distance 
to have enabled the steamer to avoid getting 
into that position; that, in a thick fog, in 
the Atlantic Ocean, in the direct line to New 
York, about two hundred miles to the east 
of Sandy Hook, seven knots an hour is too 
great a speed for a steamer to proceed at; 
that, as against 'the view that a less speed 
than that would paralyze mercantile trans- 
actions and interfere with business and trade, 
in the carriage of passengers and goods, the 
lives of passengers and the safety of goods 
must be protected in the first place; . and that, 
even if these fogs should last longer than 
they are said to do, still the steamers must 
abate their speed, and, if they do not, they 
must take all the consequences of a col- 
lision. See, also, on this point, Rogers v. 
The St. Charles, 19 How. [60 U. S.] 108, 112. 
The case of The Westphalia [Case No. 17,- 
460], in 1S71, in the district court for the 
Eastern district of New York, holds the same 
views. The steamer, in a thick fog, the 
breeze- being very light and the sea calm, 
collided, in a thick fog, in the day time, in 
the English Channel, with a brig. The 
steamer was whistling every fifteen seconds, 
and had slowed her speed to from eight to 
ten knots an hour, and her lookout and otter 
precautions were proper. The brig came in 
«ight from 150 to 160 feet distant, no sound 
from her having been previously heard. 
The engine of the steamer, was at once stop- 
ped and reversed, and her helm was hove 
hard aport, but the vessds were in contact 
before she could be stopped or her course 
materially changed. The brig was sunk. 
The brig had blown a fog-horn after hearing 
the steamer's whistle, but had not blown it 
before. The court held that the steamer was 
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not in fault for porting, but was in fault for 
running at a speed of nine or ten knots an 
hour, in a dense fog; that a speed of seven, 
knots could not be justified; that, although 
the steamer would answer her helm more 
quickly when going at eight or ten knots than 
at six, she could not stop so quickly; that, in 
such a dense fog, she was bound to be going 
as slow as it was possible for her to go con- 
sistent with steerage way, in order to enable 
her to stop in proper time; that she was in 
fault for not doing so; that the brig was in 
fault in not sounding her fog-horn before she 
heard the steamer's whistle; and that the 
damages ought to be apportioned.. 

In the case of the Magna Charta, in No- 
vember, 1871, before the privy council (25 
Law T. [N. S.] 512), which was a collision be- 
tween two steamers, in a fog, in the day 
time, in the Baltic Sea, both steamers having 
been sounding their whistles, one of them go- 
ing at the rate of one and a half knots an 
hour, and the other at the rate of from four to 
five knots an hour, the vessels having become 
visible to each other at seventy yards distance, 
the latter having cut into the former to the 
distance of eleven feet, and the fog being 
so thick that a vessel could not be seen more 
than a ship's length off, both the court of 
admiralty and the privy council held that the 
speed of from four to five knots was too 
great 

The result of all the authorities is, that, 
while the justifiable rate of speed will de- 
pend upon the circumstances of the case, 
there is no such criterion as that the steamer 
may go -at a rate such as will enable her to 
stop within an assumed distance at which 
she may, under favorable circumstances, ex- 
pect to hear a fog-horn or a steam whistle, 
if blown. The present case illustrates the 
folly of such a test Neither vessel heard 
the signal of the other. Yet on the evidence, 
each gave the proper 'signal. The barque 
could do nothing but what she dia. The 
steamer could easily have been going at .less 
speed. 

I forbear to remark on the lookout kept 
on the Hansa, in view of the speed she was 
going at The officer on tlxe bridge saw the 
light of the Rhea before it was reported by 
the men on the lookout on the bow. If the 
Hansa's speed had been less, and the light 
of the Rhea had then been reported as soon 
as a vigilant lookout on her bow could see it, 
and her helm had then been starboarded, and 
her engines had at the same time been re- 
versed, it might well have been that the colli- 
sion would have been avoided, or at least have 
been less disastrous. But I put the decision 
as to affirmative fault in the Hansa on the 
ground solely of the Hansa's speed not hav- 
ing been, under the circumstances, that mod- 
erate speed, in a fog, required of her by the 
rules of navigation. There must be a decree 
for the libellant, with costs, with a refer- 
ence to a commissioner to ascertain the dam- 
ages. 
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Case No. 6,038. 

The HANSA. 

[7 Blatchf, 2S8.31 

'Circuit Court, S. D. New York. June 11, 1S70.2 

Collision— Steamships— CnossiNG usdeb Bisk 
OF Collision. 

1. The rule, that, where two ships under 
■steam are crossing, so as to involve risk of col- 
lision, the ship which has the other on her star- 
"board side, shall beep out of the way of the 
other, enforced and -applied. 

[Cited in Clare v. Providence & S. S. Co., 20 
Fed. 536; Meyers Excursion & Nav. Co. v. 
The Emma Kate Ross, 41 Fed. 828.] 

2. Embarrassment by proximity to vessels at 
anchor is not an excuse for not observing such 
rule, where there is no justification for being in 
such proximity. 

3. The not slackening of speed by the ves- 
.sel bound to observe such rule, condemned; 
and the keeping of her course by the other ves- 
sel, approved. 

[Cited in The City of Panama, Case No. 2,- 
704; The State of Alabama, 17 Fed. 853; 
The Lepanto, 21 Fed. 669.] 

[See The Albemarle, Case No. 135.] 

In admii'alty. 

William Jay Haskett, for libellants. 
Washington Q. Morton, for claimants. 

WOODE.UFF, Circuit Judge. The counsel 
for the claimants has argued this case with 
very gi-eat ability and skill. The rules of mari- 
time law, which, lie urges with great zeal, are, 
for the most part, unquestionable. My ex- 
amination of the testimony has brought me, 
however, to the same conclusion upon the 
facts which is stated with great clearness and 
force in the opinion of the district judge be- 
fore whom the cause was tried below. [Case 
'No. 6,036.] No additional testimony was 
taken in this court, and I do not think I 
sliould state the grounds of decision more 
satisfactorily if I were to discuss the evidence 
in detail. 

It is not Questioned that the Hansa was nav- 
igated in entire disregard of the rule which, 
when two ships under steam are crossing, so 
■as to involve risk of collision, requires that 
-the ship which has the other on her starboard 
side shall keep out of the way of the other. 
The master of the Hansa, from the moment 
he saw the Transporter ofC his stai'board 
bow, was apprehensive of collision, and yet 
•did absolutely nothing with a view to avoid 
It until the collision was inevitable, but con- 
tinued to advance with undiminished speed, 
from six to nine miles an hour, according to 
the varying estimates of the claimants' own 
witnesses, he, as is justly to be infen-ed from 
his own testimony, relying upon an expecta- 
tion, or at least trusting to a hope, that the 
■Transporter would change her course. 

The effort is ingeniously and zealously 
made to excuse the non-observance of the 

1 [Reported by Hon. Samuel Blatchf ord, Dis- 
Ttrict .Judge, and here reprinted by permission,] 

2 [Affirming Case No. 6,036.] 



rule by the Hansa, by denying its applica- 
bility to her when she was greatly embar- 
rassed by the vicinity of numerous vessels 
at anchor, which it was necessary that she 
should avoid. That embarrassment is en- 
titled to consideration, and, if the Hansa had 
done "what she could under the circumstances, 
■would have gi-eat weight, notw^ithstanding 
the doubt created by the conflict of testi- 
mony, as to -whether near the place of col- 
lision there were any vessels which -were a 
hindrance to her appropriatb effort to avoid 
the Transporter by passing to the eastward 
of her. But no sufficient excuse can be found 
for her advancing among those vessels lying 
at anchor, if they were even as numerous as 
her master states, and attempting to pass tiie 
bow of the Transporter at a speed which her 
own pilot estimates at nine miles an hour, 
or at the speed of six or seven miles an hour, 
as her other witnesses judge, when she' had 
the Transporter in full view, according to her 
master's own statement, for half a mile. 

The excuse for not moving more slowly, 
and by that means more carefully, wlych her 
master states, is, that it was necessary that 
she should have the speed she maintained in 
order to have steerage \vay. But the pilot 
testifies that she was manageable at a speed 
of three miles an hour, and, in an ebb tide 
running three miles an hour in the opposite 
direction, it would be very extraordinary if 
the statement of the pilot were not correct It 
gave her practically a motion relatively to 
the water of six miles an .hour, and there 
must be some very extraordinary reason if 
she could not have been safely steered with 
less than that. I am compelled to reject the 
excuse and to say, that if, instead of hop- 
ing that the Transporter would change her 
course, the Hansa had slackened speed, she 
might safely have picked her way among the 
vessels at anchor and passed safely to the 
eastward of the Ti'ansporter, and that it was 
her duty to do so. In short, the proof fails 
to satisfy me that there was any sufficient 
embarrassment to justify her in disregarding 
the rule. Doubtiess, it was more convenient 
for her to take her usual com-se up and along 
the west side of the river. That was the 
most direct route to her berth at Hoboken, 
but such convenience must yield to rules, de- 
vised for general observance and to secure 
safety to others. 

The suggestion is plausible, that the Trans- 
porter was easily managed, and readily 
turned to starboard or port, and that, in cir- 
cumstances of danger, instant and active 
effort should have been made by her. The 
rule is very well, but here, if I am right in 
my previous conclusion, the master of the 
Transporter saw and could see no reason on 
his part for not observing the rule which, 
while it required the Hansa to avoid the 
Transporter, required the Transporter to keep 
her course. When the peril became immi- 
nent, she appears to have done all that was 
possible to avert the consequences. 
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I am constrained to regard the fault as 
wholly on the part of the Hansa. The de- 
-cree must, therefore, be affirmed. 



SANSBROTJGH (UPTON v.). See Case No. 
16,801. 



Case No. 6,039. 

In re HANSEN. 

[2 N. B. B. 211 (Quarto, 75).] i 

District Comrt, S. D. New York. 1S69. 

b ankkuptcx — d iscnakge — specifications of 
Fraud. 

Vague and general specifications reciting 
fraud, &c., Tvill not be allowed in opposition to 
•discharge. 

John T. Wilson, Alexander Simpson and 
James W. Emery, trading under the firm 
Dame ''of John T. Wilson & Company, of 73 
Fulton street in the city and county of New 
York and state of New York, creditors, hav- 
ing proved their debt against the estate of 
said Hans J. Hansen a bankrupt, and having 
received notice of his petition for a discharge 
from his debts, do hereby oppose the grant- 
ing of said discharge, and for the grounds of 
such opposition do file the following specifl- 
•cation: First That said bankrupt has wil- 
fully sworn falsely in his afiidavit annexed 
to his petition, schedule ajid inventory in re^ 
lation to a material fact concerning his es- 
tate, in swearing that said schedule contains 
ja tiTie statement of the property owned by 
him, and that he has no property not men- 
tioned in said schedule; the fact being that 
said bankrupt has real estate not mentioned 
in said schedule, which is owned in trust for 
him and liable for his debts, and to be sold 
for the benefit of his creditors. Second. That 
he has concealed a part of his estate, namely, 
said real estate. Third. He has been guilty 
■of fraud in delivery of his property to his 
iissignee. Foiirth. That he has made fraud- 
ulent preferences. 

BLATCHFORD, District Judge. The spec- 
ifications filed in opposition to a discharge 
are too vague and general to be triable. A 
Hiischarge is granted. 



HANSEN V. The LOUISIANA. See Case No. 
HANSEN (MAJOR v.). See Case No. 8.982. 



Case No. 6,040. 

HANSON V. COX. 

[Hay w. & H. 167.] 2 

Circuit Court, District of Columbia. Feb. 19, 
1844. 

Action against an Administkatris. 
1. An administrator, by omitting to return an 
inventory, is not chargeable with the whole 

1 [Reprinted by permission.] 
- [Reported by John A. Hayward, Esq., and 
Geo. G. Hazleton, Esq.] 
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amount of a creditor's claim, and the burden of 
proof is upon the creditor to show the amount 
of assets which came into the administrator's 
hands, even when tte administrator has neg- 
lected to account. 

2. It is the duty of an executor, upon the 
death of the testator, to take possession of the 
personal property of the deceased, but not to 
dispose of it. He may sue for it, provided he 
takes out letters of administration before trial. 

3. If an executor be also a devisee or residu- 
ary legatee, and enter generally into possession 
of the property, he does it as an executor, not 
as a devisee. 

4. Any time before an esecutor distributes 
or disposes of the property of a testator, and 
continues to hold the property as such, even aft- 
er the expiration of twelve months, is early 
enough for a creditor to commence ■ an action 
to recover a debt due from the testator. 

5. Where an administrator refuses to ac- 
count after a creditor has shown in an action 
against him that he has sufficient in his hands 
to satisfy the creditor's claim, the administra- 
tor cannot be allowed to discharge himself by 
showing payments without showing his receipts. 

This action was brought [by Andrew Han- 
son] against the defendant [Mary Ann Cox] 
as administratrix of William Cox,' deceased, 
for the board, maintenance and clothing of a 
female child, the slave of the said William 
Cox, in the sum of §500. 

Brent & ?rent, for plaintiff. 
Jos. H. Bradley, for defendant. 

The jury brought in a verdict for §300. 
Judgment for assets ascertained to be due 
was §300 and costs, without interest; and 
the cause was referred to W. Redin, the au- 
ditor to ascertain and report whether there 
are sufficient assets to satisfy the judgment 
The defendant, through her counsel moved 
for a new trial. THE COURT overruled the 
motion. 
The foUowingJs the report of the auditor: 
The subscriber reports that William Cox, 
by his will dated the 31st of July, 1S39, 
devised and bequeathed to his wife, Mary 
Ann Cox, and her heirs, all his real, per- 
sonal and mixed property, in trust, to be 
applied, in the first place in payment of hi3 
funeral expenses and just debts, and then to 
be held for the benefit <^ herself for life, and 
after her death for his children. He ap- 
pointed his said wife, executrix, and directed 
that she should not be required to give se- 
curity as such. On the 13th of August, 1839, 
Mrs. Cox obtained letters testamentary, and 
entered into the usual administration bond 
duly to administer. The above suit was 
brought against her on 3d of August, 1841, 
as administrati'ix, and judgment obtained for 
§300, on the 28th of August, 1S43. Mrs. Cox 
has not returned any inventory to the or- 
phans' court of the property which came to 
her hands, nor settled any account there. Ci- 
tations have been several times issued by the 
court requiring her to do so. She has not 
shown to the auditor the amount of assets; 
but has declined to exhibit the state of her 
accounts, and to admit that anything came 
to her hands. 
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Under these circumstances the plaintiff in- 
sisted that from her neglect of duty in the 
orphans' court, and her refusal to account 
now before the auditor, she must be pre. 
sumed to have assets sufficient to discharge 
the plaintiff's claim; and that the burthen of 
proof was not upon him, but upon her, to 
show what assets came to her hands. The 
amount of such assets, and of the claims 
against the estate is information within her 
own knowledge. If insufficient to pay the 
debts in full, she could have protected her- 
self hy returning an inventory, and settling 
an account. In an action on her adminis- 
tration bond, for not distributing the assets 
at the time fixed by our testamentary act, 
would not the court, on her refusal or neglect 
to account before the jury, have instructed 
them to presume assets sufficient? On whom 
is the burden of proof as to assets in an ac- 
tion against an executor de son tort? Need 
the plaintiff show anything more than an 
intermeddling with the estate by such a de- 
fendant? The defendant might have plead- 
ed in this action plene administravit, and put 
in issue the proportion of assets to which the 
plaintiff was entitled, as well as the exist- 
ence of his debt Upon the issue of plene 
administravit on whom is the affirmative, and 
on whom would have been the Jaurthen of 
proof as to assets? By omitting to put that 
fact in issue before the jury, the question as 
to assets is referred to the court; and must 
not the court make the same presumptions 
against the defendant as to assets, that they 
would have instmcted the jury to make? 

The auditor is not aware of any decisions, 
nor of any -established practice of this court 
where an administrator refuses to account. 
He would have thought, that, in such a case, 
it ought to be presumed against him that he 
had assets sufficient to satisfy the plaintiff's 
debt in full. But the court of appeals of 
Maryland has decided that, by omitting to 
return an inventory, an administrator does 
not become chargeable with the whole amount 
of a creditor's debt (Leeke's Adm'r v. 
Beanes, 2 Har, & J. 373); and that the bm*- 
den of proof, in an action against an admin- 
istrator on his administration bond, is upon 
the plaintiff to show the amount of assets 
which came to the administrator's hands 
(Morgan v. Slade, Id. 38; Wilson's Ex'rs v. 
Slade, Id. 2S1; Norfolk v. Gantt, Id. 435). 
Yielding to these authorities, the auditor de- 
clined, therefore, to report, as the plaintiff 
insisted he ought, that, from the defendant's 
neglect to account and to show what came 
to her hands, she must be held to have assets 
sufficient to discharge the plaintiff's debt. 
The plaintiff then undertook to show assets; 
and submitted the affidavit of John Gould, 
which proves that personal property of at 
least the value of twenty-five hundred dol- 
lars of said William Cox was taken posses^ 
sion of and collected by the defendant. It 
was then objected, on behalf of the defend- 
ant, that such property did not come to her 



hands as administratrix; that whatever per- 
sonal property she took, was taken by her 
as devisee and trustee under tlie will of said 
Cox, upon the trusts of the will, before she 
had any notice of this claim; that she was 
sued in this action as administi-atrix, where- 
as, in truth, she was executrix; and that the 
plaintiff's remedy, if any he had, was in 
chancery, and not in a court of law. 

The defendant sets up the will, and claims 
to have acquired and to hold the property of 
the testator, not under the authority of her 
letters testamentary, but of the will. Tak- 
ing this to be so; of that will she is resid- 
uary devisee or legatee, and also executrix. 
In which of these characters did she take? 
It is the duty of an executor immediately up- 
en the death of the testator to take posses- 
sion of all the personal property. He has 
authority through the will, and without let- 
ters testamentary, to collect and preserve, 
but not to dispose of it. He may sue for it, 
before letters granted, and recover at the 
common law; and so, under our act, provid- 
ed he obtain letters before the trial. Act 
Md. 1798, c. 101, subc. 3, § 8; Laws D. O. p. 
43. His right and title commence the instant 
the testator dies; and the property remains 
in his hands, as executor, until the debts are 
paid, or until delivered up to those entitled. 
A legatee can take nothing except by the 
assent of the executor, or on the order of the 
orphans' court. Act Md. 1798, c. 101, subc. 
10, §§ 7, S; Laws D. C. p. 59. If a leg- 
atee obtains jKJSsession of the property be- 
.queathed, and it be necessary that the execu- 
tor should have it for the satisfaction of 
debts, he may maintain an action against the 
legatee, and recover it back. The rule is so 
where the executor and legatee are different 
persons. If they be the same person— if the 
executor be also the devisee or residuary leg- 
atee—and he enter generally into the posses- 
sion of the property he is in as executor, and 
not as devisee or legatee. 11 Vin. Abr. tit 
"Executor" (M b) §§ 5, 7. Possession of per- 
sonal property acquired in one character, con- 
tinues to be held in that character, until the 
possession be changed. The defendant in this 
case unites in her own person both characters 
of executrix and devisee. It must be shown 
that she took possession of the property as 
legatee, or the presumption is that she is in 
as executrix. Is there any act which shows 
an intention on her part to take as legatee, 
and not as executrix? Did she not enter 
generally on the death of the testator? And 
not only so; but if the character in which 
she took is to be determined by her own act, 
must not the obtaining of letters testamen- 
tary giving bond, and taking the oath duly to 
administer, be deemed evidence of an election 
on her part to take as executi'ix? If she 
made such election, or if by entering gener- 
ally, she is to be deemed in as an executrix, 
what act has she since done to change the 
character of her original possession? No 
formal act of assent by her as executrix to tht? 
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residuary bequest is shown at any time. At 
the expiration of twelve months, the period 
for the exhibition of claims, there had been 
no sale, was no distribution, nor any settle- 
ment, and transfer of any balance, after pay- 
ing the debts of the testator, to herself aa 
devisee, or any other act manifesting an in- 
tention to change the character in which she 
had acquired the possession of the property. 
It does not appear that any notice of this 
claim was given the defendant within the 
twelve months, nor earlier than the com- 
m<>ncement of the action. But, if at that 
time the character of her original possession 
remained unchanged, and she continued to 
hold the property as executrix, undistributed 
and undisposed of, the notice of this claim, by 
the commencement of the suit, was in time. 
The auditor thinks the defendant must be 
considered, at the time of commencement of 
this action, as holding the property in the 
character in which she originally acquired 
it, namely, as executrix, or administratrix 
with the will annexed. Then, as to the ob- 
jection that she is sued as administratrix, 
and not as executrix. Ought not that, if a 
defense, to have been pleaded in the action? 
Has she not, by appearing as administratrix, 
confessed that she is such? And would not 
this judgment against her as administratrix 
be a bar to an action for the same debt, by 
the same plaintiff, against her as executrix? 
It is thought so. 

These views having been communicated to 
the parties, the defendant, without waiving, 
but insisting upon her right to rely before 
the court upon the several objections above 
slated, claimed the right to show the claims 
that existed against her husband at the time 
of his death, and the payments she had since 
made. Claims to the amount of $3,212.22, 
including the plaintiflE's, have been exhibited. 
These are particularly stated in a list thereof 
appended to this report If the defendant 
comes in to settle, ought she not to exhibit 
both sides of the account, and not one side, 
the creditor side, merely? She has refused 
to show the debtor side, the amount of the 
assets which came to her hands, and has put 
the plaintiff to prove what he can. The sum 
made out by him may be greatly less than 
the amount really received. Ought she to en- 
ter into this speculation, and be silent, if the 
amount proved be less, and show the true 
amount if it be more? The auditor thinks 
that, to entitle herself to take credit for the 
payments she may have made out of the as- 
sets, she ought to show, what it is in her 
power to do, the precise amount of those as- 
sets, and to state and settle the entire ac- 
count Yielding to the Maryland decisions, 
as establishing that it cannot be presumed 
from the defendant's refusal to account that 
she has assets sufBcient, the auditor thinks 
that the plaintiff having shown assets, the 
defendant ought not to be allowed to dis- 
charge herself by showing payments without 
also showing her receipts. And therefore 
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he reports, upon the testimony of John Gould, 
that the defendant has assets sufBLcient tc 
discharge the plaintifE's debt in full; and 
that final judgment should be entered for 
$300, with interest from the 28th of August, 
1843, and $24.62, the costs of suit, and $27, 
the cost of this audit' 

If, however, the auditor is in error as to 
this, and the defendant can come in and dis- 
charge herself from the sum proved by the 
plaintiff, without showing the amount re- 
ceived by herself, then the account will stand 
as follows: 

He charges her upon Gould's testi- 
mony with $2,500.00 

And he allows in full: 

The fees of the register of 
wills $ 7.00 

Kirby's bill for funeral ex- 
penses 51.00 

Adm's's commission at 10 per 
cent 250.00 

PlaintifE's costs of suit 24.62 

The defendant's costs of 
suit 8,50 

Costs of this audit 27.00 

368.12 

Balance for distribution $2,131.88 

The debts against the estate presented by 
the defendant, as stated, amount to $3,212,22. 
The dividend is 66.4 per cent, and the pro- 
portion due the plaintiff, the sum of $199.20, 
for which final judgment should be entered, 
with interest from the 28th of August, 1843, 
and $24.62, costs of suit, and $27, costs of the 
audit In the amount of debts above stated, 
is one of $1,000, due to Col. Crowell. This, 
it appears from the defendant's statement, 
has never been claimed, but she admits it; 
and the dividend has been ascertained upon 
its allowance. If something more than the 
defendant's mere admission of it as a valid 
claim against the estate be necessary, and it 
shoidd have been rejected, the dividend 
would then have been 96,3 per cent, and the 
plaintiff's proportion $288.90, for which final 
judgment should be entered, with interest 
and costs as aforesaid. "W. REDIN. 
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Case K"o. 6,041. 

HANSON V. FOWI/B et al. 

[1 Sawy. 497.] 1 

District Court, D. Oregon. March 1, 1871. 

Imprisonment por Debt in ADsiiBALTr Suits- 
Claim: FOR Damages por Injoet to Person 
not a. Claim por Debt — At Common Law. 

1. The act of March 2, 1867 (14 Stat 543), 
adopting the state law concerning "modifica- 
tions, conditions and restrictions upon impris- 
onment for debt," does not apply to process in 
admiralty suits. 

2. The act of August 23, 1842 (5 Stat 517), 
gave the supreme court full authorily to regu- 

1 [Reported by L. S. B. Sawyer, Esq., anc 
here reprinted by permission.} 



HANSON (Case No. 6,041) 

late the process and forms of proceedings in 
suits of admiralty, and it will not be presumed 
that congress intended to change the rule pre- 
scribed by that court upon the subject of im- 
prisonment on process in admiralty and adopt 
the state law, unless it is explicitly so provided. 

3. An action to recover damages for an in- 
jury to the person with force, is not an action 
to recover a debt, and the claim for such dam- 
ages is not a claim for a debt, within the mean- 
ing of that term as used in the act of 1867 
(Adm. Rule 48, or subdivision 19 of article 1 
of the state constitution)— at least until it is 
changed or merged in a judgment for a sum cer- 
tain. 

4. At common law, a capias lay, both before 
and after judgment in actions for injuries com- 
mitted with force, but not otherwise, until the 
statute of Marlbridge (52 Hen. III. c. 23, and 
Westm. 2, 13 Edw. I. c. 11, etc.) 

This suit was commenced January 30, 1871. 
The libel charges that in August, 1870, 
while on a voyage from Newport, Wales, to 
this port, in the American brig Madawasca, 
the defendant [A. F.] Turner being then 
second mate on said brig, in the presence 
and with the consent of the defendant 
[Frank] Fowle, who was then master of the 
same, did, without cause, beat the libellant 
[Christian Hanson], a seaman on said brig, 
with a capstan bar and otherwise, and there- 
by fractured his left arm, and otherwise in- 
jured said libellant, to his damage, $2,000. 
Upon reading and filing the libel, an order 
was made at chambers, allowing a warrant 
of arrest to issue against the defendants, in 
pursuance of the S. C. admiralty rules 2, 7, 
and 48. Upon this process the defendants 
were arrested. Fowle gave bail, but Turner 
was committed to jail for want thereof. Sep- 
arate motions or exceptions were afterward 
made or taken by each defendant to vacate 
the order allowing the warrant, or to set 
aside the proceeding and process as irregu- 
lar. On February 11, these motions were 
argued and submitted together. 

Theodore Bm-mister, for libellant. 
J, W. Whalley, for defendant Turner. 
Orland Humason, for defendant Fowle. 

DEADY, District Judge. Section 106 of 
the Code prohibits arrest in an action at 
law, except in certain cases therein specified. 
Subdivision 1 of said section authorizes an 
arrest of a defendant in an action for dam- 
ages "for any injury to the person." Sec- 
tion 107 of the Code prescribes the mode or 
conditions of obtaining a writ of arrest in 
the cases specified in section 106. Code Or. 
164, 165. Substantially these conditions are, 
that the facts authorizing the arrest shall 
appear by affidavit, and that the party ask- 
ing the writ shall file an undertaking, with 
sureties, to the effect that they will pay de- 
fendant all damages which he may sustahot 
by reason of the arrest 

Rules 2 and 7 of the S. O. admiralty rules, 
adopted at the term of December, 1844, au- 
thorize an arrest In all suits in personam; 
but rule 48, adopted at the term of Decem- 
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ber, 1850, "abolishes imprisonment for debt" 
on admiralty process in all cases where it 
is abolished upon similar or analogous proc- 
ess by the laws of the state whei-e the court 
is held. It seems that this rule is not deem- 
ed to adopt the conditions and restrictions 
imposed upon the right to arrest a defend- 
ant by the state law. It simply adopts the 
law of the state prescribing the instances or 
cases In which an arrest is allowed, leaving 
the national courts to pursue their own mode 
of proceeding in the premises. 2 Conk. Adm. 
135, 136. Upon this understanding of the 
law- and the rules applicable to the subject, 
the order allowing the warrant of arrest in 
this suit was made, and the warrant issued 
without the libellant first filing the undertak- 
ing to the defendants. 

It is now contended by counsel for the 
motion, that the act of March 2, 1867 (14 
Stat. 543), entitled, "An act . supplementary 
to the several acts of congress abolishing im- 
prisonment for debt," applies to process in 
admiralty proceeding, and that therefore 
this warrant was improperly issued, because 
the libellant had not first performed the 
conditions imposed by section 107 of the Code 
upon plaintiff's right to have a defendant ar- 
rested in a similar case. If the premises are 
correct, the conclusion follows. 

The act of 1867 provides: "That when- 
ever, upon mesne process or execution issu- 
ing out of any of the courts of the United 
States, any defendant therein is arrested or 
imprisoned, he shall be entitled to discharge 
from such arrest or imprisonment in the 
same maimer as if he was so arrested or im- 
prisoned on like process of the state courts 
in the same district And the same oath 
may be taken, and the same length of notice 
thereof shall be required, as is provided by 
such state laws; and all modifications, con- 
ditions, and restrictions upon imprisonment 
for debt now existing by the laws of any 
state, shall be applicable to process issu- 
ing out of the courts of the United States 
therein, and the same course of proceedings 
shall be adopted as now are or may be in 
the courts of such states. But aU such pro- 
ceedings shall be had before some one of the 
commissioners appointed by the United 
States circuit court to take bail and affi- 
davits." 

The acts to which this purports to be sup- 
plementary are those of February 28, 1839, 
and January 4, 1841 (5 Stat 321, 410); and 
taken together, they, in effect abolish im- 
prisonment for debt on process issuing -out 
of any court of the United States, in all cases 
whatever where, by the laws of the state in 
which the said court shall be held, impris- 
onment for debt has been or shall hereafter 
be abolished; and also provided, that where, 
at the date of the first named act imprison- 
ment for debt was allowed upon conditions 
and restrictions, it should be allowed in like 
manner in the United States courts. 
The provision in regard to conditions and 
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restrictions upon the allowance of an arrest 
not being prospective, do not adopt the laws 
of any state on that brancli of the subject, 
passed since February 28, 1839. It was also 
held, that these acts did not apply to debtors 
of the United States (U. S. t. Hewes [Case 
No. 15,359]) ; nor to process in personam issu- 
ing out of the admiralty courts (Gardner v. 
Isaacson [Id. 5,230]; Gaines v. Travis [Id. 
5,180]). 

Taken literally and construed without ref- 
ex'ence to any consideration beyond that ap- 
pearing upon the face of the statute, there 
is no reason to suppose that congress did not 
intend the acts of 1839 and 1841 to apply 
to process in suits in admiralty, and with 
equal reason, the same may be said of the 
act of 1867. Yet Mr. Justice Betts, in 1848 
and 1849, in the cases above cited (Gardner 
V. Isaacson and Gaines v. Travis)^ deliber- 
ately held the contrary, and I am satisfied 
to follow his conclusion, until congress shall 
otherwise explicitly provide. 

From the foundation of this government, 
in all legislation concerning the process and 
proceedings in the national courts, congress 
has never confounded the three different and 
distinct branches or heads of jurisdiction, 
known as "Common Law," "Equity" and 
"Admiralty." The process acts of 1789, 1792, 
1793 (1 StaL 93, 275, 335), and 1828 (4 Stat. 
278), all uniformly provide that the forms of 
writs, execution and other process, and the 
forms and modes. of proceeding in suits of 
admiralty jurisdiction shall be according to 
the rules and usages which belong to courts 
of admiralty as contradistinguished from 
those of confimon law. These acts, except 
the first one (which was only temporary), 
also provide that these forms and modes of 
proceeding are subject to such alterations 
and additions as the courts of admiralty 
might deem expedient^ "or to such regula- 
tions as the supreme court of the United 
States shall think proper from time to time 
by rule, to prescribe to any curcuit or district 
court concerning the same." 

By the act of August 23, 1842 (5 Stat. 517), 
the supreme court was empowered to regu- 
late the whole subject of process and pro- 
ceeding in courts of admiralty. This was an 
extension, probably, of the power already 
conferred upon that court by the above cited 
acts of 1792, 1793 and 1828. In pursuance of 
this authority the supreme court made rules 
2, 7 and 48, regulating imprisonment on ad- 
miralty process, under which the arrest in 
this case was made. 

Under this state of statutes, rules and de- 
cisions, all of which, it must be presumed, 
were well known to congress at that time, 
I do not think it reasonable to conclude that 
it was the intention. of the act of 1867 to 
modify the act of 1842 — change the rules of 
the supreme court, and so far, withdraw the 
subject from its authority. If so, it seems 
to me, that process in admiralty would have 
been explicitly mentioned; particularly when 



it was so well known that similar language 
in the former statutes on the subject of im- 
prisonment for debt had been construed by 
the courts not to include courts of admiralty. 
On the other hand, substantial reasons can 
be assigned for the passage of the act of 
1867, without including that of the regulation 
of imprisonment upon admiralty process. 

The first half of the act has no application 
to the question before the court in any view 
of the subject It only regulates— by adopt- 
ing the law of the state upon the subject— the 
discharge of persons already imprisoned for 
any cause, on process issuing out of the na- 
tional courts. For instance, by the law of 
this state a person imprisoned on execution 
.—after judgment— ten days, may be fijially 
discharged from such imprisonment if he 
makes it appear that he has no property lia- 
ble to execution. Code Or. 759. The effect 
of this provision, at least, is to enable a per- 
son imprisoned on execution in a common 
law action in this court, to obtain a final dis- 
charge therefrom, upon the same terms and 
conditions that he could in a similar action 
in a state court; and this was not so held 
or understood before. Catherwood v. Gapete 
[Case No. 2,513]; In re Freeman [Id. 5,083]; 
and cases there cited. The latter clause of 
the act obviates or provides for a difficulty 
which had frequently arisen in the adminis- 
tration of the state laws regulating "execu- 
tions and other final process" adopted by sec- 
tion 3 of t^ie process act of 1828 (see In re 
Freeman, cited above), by providing that the 
proceedings to obtain a discharge shall be had 
before a commissioner of the circuit comrt, 
rather than the state officer as provided by 
the state law. 

The middle clause which adopts the state 
law concerning "modifications, conditions 
and . restrictions upon imprisonment for 
debt," was called for or suggested, at least 
as to the "conditions and restrictions," by 
the well known fact, that the acts of 1839 
and 1841, to which it is supposed this is sup- 
plementary, had in this respect been con- 
strued to be not prospective. Since the 'date 
of the first of these acts, serious changes 
have been made on the subject in the states 
then in the Union, while as to the states since 
admitted, they did not apply at all. If the 
phrase '.'modifications upon imprisonment" 
is construed to be something more than cu- 
mulative upon the terms "conditions and re- 
strictions" immediately following, and to 
have a distinct and independent operation 
in regard to the subject— "imprisonment for 
debt"— then it was probably inserted in the 
act to meet and obviate the construction giv- 
en to the acts of 1839 and 1841, in Cather- 
wood v. Gapete and in Ee Freeman, supra, 
where it was held that these acts did not 
adopt a law of the state which, instead of 
abolishing imprisonment for debt, only modi- 
fied it and allowed it in certain cases. 

In addition to these considerations in sup- 
port of the conclusion that the act of 1867 
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was not intended to apply to process in ad- 
miralty, weight should be given to the mani- 
fest impropriety of subjecting imprisonment 
on such a process to all the variant and vary- 
ing conditions and restrictions which may be 
imposed from time to time upon imprison- 
ment for debt in common law actions, which 
mainly arise between citizens of the same 
state, by the legislatures of the several states. 
By the constitution, admiralty courts cannot 
exist in the states. Thehr laws imposing con- 
ditions and restrictions upon imprisonment 
for debt are not framed with a view to the 
exigencies of the class of persons who con- 
stitute the suitors in such courts, or the na- 
ture of the controversies over which they 
have jurisdiction. If a sailor arriving in a 
strange port must in all cases give secm-ity 
in the amount claimed, before he could ar- 
rest an oflacer of the ship in a suit for a 
wanton and serious injury to the person, it 
would generally operate as a denial of justice 
to this class of persons. Under such cir- 
cumstances the defendant, "if sued without 
arrest, would find a substantial defense in a 
fair wind and open sea." Ben. Adm. 232. 

True, if no restrictions are imposed upon 
the right to arrest a defendant, serious injury 
may be done to an innocent party by an ir- 
responsible or transient libellant. But a 
court of admiralty is best calculated to 
judge, ujider what circumstances and to 
what extent to impose restrictions upon the 
issuance of a warrant of arrest. Probably, 
as a rule, security should be first given for 
any damage which the defendant may sus- 
tain if the arrest should prove wrongful; 
but when it appears that the libellant is un- 
able to give such or any security, and prays 
an arrest of the defendant for some prescrib- 
ed cause of arrest, the warrant might issue 
subject to the right of* the defendant to give 
bail, or demand and have an immediate in- 
quiry before a commissioner, to ascertain 
whether or not there is probable cause of suit 
and arrest If upon the examination of the 
case the commissioner should conclude that 
there was probable cause, he should endorse 
that fact upon the warrant, which should 
thereafter be deemed equivalent to security, 
or otherwise he should order the defendant 
discharged. 

Again admiralty jurisdiction is given by 
the constitution exclusively to the United 
States, and the supreme court is the ultimate 
judge of the limits of this jurisdiction. 
Courts of admiralty are in some sense inter- 
national and inter-state courts, and for these 
reasons as well as others, the regulation of 
their process and proceedings seems so ap- 
propriately to belong to the supreme court, 
and is so foreign to the genius and spirit of 
the local laws of the states, that it is not to 
be inferred without very good reason, if not 
explicit declaration, that congress after con- 
fiding this authority to that tribunal by the 
act of 1842, intended to take it away by the 
act of 1887 in the mere matter of "modiflca- 
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tions, conditions and restrictions upon im- 
prisonment for debt," and give it to the- 
states, in proceedings which for the most 
part arise not between citizens of the state,, 
but between non-residents, strangers and. 
aliens. The St. Lawrence, 1 Black. [66 U- 
S.] 52S. 

Nor is it admitted that this warrant of ar- 
rest issued without the facts necessary to> 
authorize an arrest first appearing by affi- 
davit as required by section 107 of the Ore- 
gon Code. The libel being verified and the- 
cause of suit and arrest being identical, the- 
facts authorizing the issuance of the warrant 
did appear from the written oath of the libel- 
lant— his affidavit. In U. S. v. Walsh [Case 
No. 16,635], this court held that when the- 
cause of arrest was sufficiently set forth in 
the complaint, a separate affidavit as to these- 
facts is not necessary to authorize an arresc. 
Counsel for defendant Turner seeks to dis- 
tinguish this case from that, because in the^ 
re-enactment of section 107 in 1865, so as to^ 
allow the writ to be issued by the clerk with- 
out a judge's order, the wording of the sec- 
tion was so changed in this respect, that in- 
stead of simply requiring the facts to appear- 
by affidavit when the writ is allowed, with- 
out reference to the time of its filing as be- 
fore, it read that the affidavit for the arrest 
should be "filed after the commencement of 
the action," and therefore after the filing of 
the complaint, and therefore it must be some- 
thing different and in addition to the com- 
plaint This is an extremely fine point, and 
rests wholly upon the letter of the statute, 
without giving any consideration to the rea- 
son or purpose of it A provisional arrest 
is not allowed before the commencement of 
an action nor after judgment therein. These 
are the limits within which the proceedings, 
including the filing of the affidavit, for a 
provisional arrest must be taken; and for all 
practical purposes an affidavit filed with the 
complaint— at the same time— and upon 
which the writ is afterward allowed is with- 
in the statute. No importance is given by 
the section to its being filed any perceptible- 
time after the complaint. The time between 
the commencement of the action and the^ 
judgment is given for the convenience of the 
plaintiff, and to enable him to procure the 
arrest at any time before judgment, if cause 
should arise in the progress of the action. 
So far, the purpose is .to prohibit or prevent 
the allowance of the writ before the com- 
mencement of the action, and nothing more. 
This being so, a verified complaint may very 
properly be considered both a complaint and 
an affidavit, and if the facts contained in it 
justify an arrest, it is sufficient for that iiur- 
pose. 

Counsel for defendants also argued that an 
arrest for an injury to the person was not 
allowed by the law of this state, and there- 
fore this arrest was not even within the au- 
thority of admiralty rule 48. Of course, coun- 
sel admits that subdivision 1 of section IOC- 
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Above cited, provides for an arrest of the de- 
fendant in an action for damages for an in- 
jury to the person, but he contends that this 
provision of the section is in conflict with sub- 
division 19 of article 1 of the constitution of 
the state, which declares: "There shall be 
no imprisonment for debt, except in cases 
•of fraud and absconding creditors." In U. 
S. V. Walsh, supra, it was held that this 
■clause of the constitution should be con- 
sti'ued as if it read: "There shall be no im- 
prisonment for debt, arising upon contract 
•express or implied, except," etc. In support 
•of this conclusion, the court said: "General 
•or abstract declarations in bills of rights are 
necessarily brief and comprehensive in their 
terms. When applied to the details of the 
varied affairs of life, they must be construed 
with reference to the causes which produce 
them, and the end sought to be obtained. A 
loerson, who, wilfully Injures another in per- 
son, property or character, is liable therefor 
in damages. In some sense he may be call- 
•ed the debtor of the party injured, and the 
sum due for the injury, a debt; but he is in 
fact a wrong-doer, a trespasser, and does 
not come within the reason of the rule which 
exempts an honest man from imprisonment, 
because he is pecuniarily xmable to pay what 
he has promised. For instance, a iierson 
who wrongfully beats his neighbor, liills his 
ox or girdles his fruit trees, ought not to be 
considered in the same category as an xm- 
f ortunate debtor." 

And this accords with the course of the 
common law, which did not give process 
against the body either before or after judg- 
ment only in actions for wrongs accomplish- 
■ed with, force; it being a rule that in actions 
vi et armis a capias lay, and when a capias 
lay in process a capias ad satisfaciendtmi lay 
ufter judgment. . Afterwards a capias was 
given in actions of account by the statute 
of Marlbridge (52 Hen. HL c. 23, and West- 
minster 2, 12 Edw. I. c. 11); in debt and det- 
inue by statute 25 Edw. III. p. 17; in ease by 
statute 19 Hen. VII. c. 9; and in annuity and 
covenant by the statute of 23 Hen. VIII. c. 
14, 3 Bl. Comm. 281; 1 Attys'. Prac. K. B. 
280. 

To conclude, the motion must be denied, 
because: I. That portion of the act of 1867 
which adopts the state law concerning the 
■"modifications, conditions and restrictions 
upon imprisonment for debt," does not ap- 
ply to process in suits in admiralty. II. Tlie 
suit of the libellant is not to recover a debt 
within the meaning of that term as used In 
the admiralty rule 48 of the act of 1867, or 
the constitution of the state, at least until it 
shall ripen into a decree for a sum of mon- 
ey certain, but to recover damages for an In- 
jury to the person with force, for which the 
•defendant might be arrested under admiralty 
rules 2 and 7, whether the state law allowed 
An arrest in such cases or not 

[Upon hearing the proofs the court gave judg- 
ment for the libellant in Case No. 6,042.] 
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HANSON V. FOWLB et al. 

[1 Sawy. 539.]! 

District Court, D. Oregon. April 3, 1871. 

Seamen — Assaolt and Battert of Officer — 
When Master Liable fob — Satisfaction, 
Pboop of — Receipt FOK Claims bs Contractu 
AND Claims ex Delicto — ^Measure of Damages. 

1. A master of a vessel is liable for an un- 
jastifiable assault and battery by one of his 
officers upon one of the crew, when the same is 
done by his connivance, consent or authority. 

2. The consent and authority of the master 
will be presumed when it appears tiiat he knew 
of the trespass or had reason to know it, and 
did not interfere to prevent it. 

3. A receipt given by a seaman upon the pay- 
ment of his wages, which contains a clause ac- 
knowledging satisfaction of all claims for as- 
sault and battery, is not binding unless shown 
to have been the result of a fair and free com- 
promise or settlement for some substantial com- 
pensation or benefit to the seaman besides the 
payment of his wages. 

[Cited in The Oriflamme, Case No. 10,572.] 

4. A receipt for all "demands and dues" 
against a vessel, her master and officers, is not 
upon its face a receipt for assault and battery. 

5. The word "demand" on a receipt ordinarily 
relates only to claims arising ex contractu, and 
not to those arising ex delicto. 

6. Rules for assessment of damages in cases 
of beating and wounding a seaman. 

In admiralty. 

Theodore Burmeister and H. Y. Thompson, 
for libellant 
J, W. Whalley, for defendant Turner, 
Orlando Humason, for defendant Fowle. 

DEADT, District Judge. Christian Han- 
son, lately a seaman and second mate on the 
American brig Madawaska, brings this suit 
against the respondents, the master and mate 
of said brig, to recover damages for an al- 
leged beating and wounding by the latter, 
with the consent of the former, about August 
8, 1870, during a voyage from Newport, 
Wales, to Portland, Oregon. 

The libellant and the respondents have been 
examined as witnesses, also two of the sea- 
men, and the cook arid the cabin boy. The 
arm of the libellant, .which It is alleged was 
fractured by the beating, was exhibited in 
court, and the testimony of physicians heard 
as to the nature of the Injury and Its proba- 
ble cause and consequences. 

The testimony is too voluminous to be de- 
tailed here. It appears that when the brig 
was in the South Atlantic, the libellant was 
at the wheel during the morning watch, steer- 
ing by the wind, the same being light and va- 
rying about five points on either side. Near 
six o'clock the ship was thrown into stays, 
but no harm was done by it except the strand- 
ing of the main sheet, which was not discov- 
ered, however, until after the beating in 
question. When the ship was thrown into 



1 [Keported by L. S. B. Sawyer, Esq., and 
here reprinted by permission,] 
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stays, the master came on deck, and abused 
Hanson on account of it Hanson replied that 
he couldn't help it. The mate immediately 
with the rest of the watch, braced the yards 
on the other tack, and then went forward 
with one man to haul down the foretack. 
Just at this time— near sis: o'clock-— the libel- 
lant's watch at the wheel being about out, 
the master ordered O'Neal to take the wheel, 
and the libellant to go forward and help the 
mate about the foretack. As soon as the li- 
bellant got forward near the capstan, words 
passed between the mate and him about the 
ship being thrown into stays— the mate abus- 
ing the libellant, and finding fault with him 
about it, and the latter answering,- "Mr. Turn- 
er, I couldn't help it" Very soon the mate 
commenced beating the libellant and knocked 
him down near or on the combing of the fore 
hatch and then kicked— booted him— aft to the 
companion way. , 

The libellant testifies that the mate struck 
him six times with a capstan bar. That the 
first three blows he received on his arm in 
attempting to ward them ofC from his head 
and body, and that then he was knocked 
down and struck on the lower part of the 
back three other blows with the bar. That 
then the mate ordered him aft, and as he 
went stooping along from the effect of the 
blows, on his two feet and one hand, the mate 
kicked him in the back and sides until he 
reached the companion-way where the master 
was standing. 

The mate denies having struck the libellant 
with the bar, but admits striking him with 
his fist and knocking him down, and that he 
kicked him with his bare foot, and also struck 
him with his fist as he passed him as they 
were both going aft The mate also testi- 
fies that the libellant was impudent to him 
and pushed him against the anchor, and that 
he was provoked to beat him on that account 
No one saw the men during the affray at the 
capstan, but the libellant was heard to scream 
and say, "I couldn't help it." There is no 
doubt but that his arm was broken on that 
occasion, and the weight of testimony tends 
to support the story of the libellant This 
being so, the beating was unprovoked and un- 
justifiable. It does not however, necessarily 
follow that the mate intended to break libel- 
lant's arm, but he beat him unlawfully and, 
I think, unmercifully, and he must be held 
responsible for the consequences of his con- 
duct and actions. . 

The master denies knowing anything about 
the matter, or that he had any knowledge that 
the libellant was injured while on the vessel. 
I think the testimony strongly preponderates 
in favor of the conclusion that the master was 
cognizant of the beating, and did not inter- 
fere to prevent it but on the contrary, suffered 
and approved it Notwithstanding the at- 
tempt to prove the contrary, I am satisfied 
that the master was on deck, probably on the 
poop, at the time. True, on account of the 
ship's house, he might not have seen the par- 



ties at the time libellant was knocked down 
and had his arm broken, but he must have 
heard enough of the affray then to have called 
his attention to it At least as the libellant 
came aft crying with pain, and the mate 
booting him, he must have seen them. Be- 
sides, it is admitted that the master came on 
deck immediately after the libellant and mate 
came aft and that he saw the former crying 
from the effects of the beating, and that he 
made no inquiry into the matter nor noticed 
it otherwise than to put him to work splicing 
a thimble in the main sheet and when he 
complained that his arm hurt him so he could 
not work, to tell him "to shut up." 

There can be no doubt that the libellant car- 
ried his arm in a sling for several weeks, 
probably as many as six, during which time, 
although he stood his watch, he did not take 
his turn at the wheel on account of the frac- 
ture of his arm. 

The voyage did not terminate for near five 
months afterwards, and yet no inquiry was 
ever made into the matter by the master, and 
the broken arm was allowed to go uncared for 
and to heal as best it might. 

This subsequent utter indifference and neg- 
lect on the part of the master tends to con- 
vince me that he was aware of the beating 
when it occurred and approved it. Indeed it 
is not improbable that he sent the libellant 
forward to where the mate was when he did, 
for the purpose of giving the latter an oppor- 
tunity of punishing the former for letting the 
ship come into stays. The testimony of one 
witness is that he was walking the poop curs- 
ing and swearing about the matter, at the 
time the battery was being committed. Ac- 
cording to the libellant's testimony, as soon as 
the master came on deck he railed out at him, 
calling him a "Dutch hound of h— 11." So the 
testimony of others of the crew is to the ef- 
fect that he was in the habit of telling the 
mate "to make the men move, and if they 
didn't, to mash their heads," and that on one 
occasion he beat one of the men himself over 
the back with a broom-stick, for no particular 
cause as appears. 

The law upon the liability of the master for 
the trespasses of his officers is laid down by 
air. Justice Story in Thomas v. Lane [Case 
No. 13,902] as follows: "The master has the 
supreme authority on board of his ship; and 
has, moreover, a sort of parental responsibil- 
ity and duty devolved upon him, for the due 
exercise of it It is his duty to prevent, as 
far as he may, any undue exercise of author- 
ity by his subordinate officers, and any abus- 
es, Injuries and trespasses by them. If he is 
present when any of the subordinate officers 
inflict chastisement upon the crew, he is 
bound in duty to interfere, and restrain it, if 
it is improper in its nature or character, or 
unjustifiable under the circumstances. If he 
may interfere, and he does not, he must be 
deemed to assent to and encourage it; for no 
officer in his presence has any right to inflict 
punishment without his assent or direction. 
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unless upon an emergency, wMdi admits of 
no delay. It is not sufficient for him to ex- 
cuse himself from this interposition, upon 
any notions of courtesy, or of upholding the 
authority of the officers, or of supporting the 
harmony and discipline of the ship. The law 
has entrusted him -with summary powers, for 
the good, not of the officers alone, but of the 
crew also, and, indeed, for the general good 
of the maritime service, in which he is en- 
gaged. While he should uphold the just dis- 
cipline of the ship with a steady confidence, 
he is to take care that the crew is not made 
the victims of the insolence, the passions, or 
the caprice of the officers under him. If he 
will stand by and see the seamen cruelly, bru- 
tally and unjustifiably beaten without inter- 
ference, he ought not to complain tliat the 
law forces upon him the conclusion that he 
approves what is done, and means to encour- 
age it by his license and authority. He be- 
comes thereby the abettor and supporter of 
the deed, upon the reasonable ground that he 
who knowingly allows oppression shares the 
crime. Such, in my opinion, is the dictate of 
the law on the subject; and it is wholesome 
as an admonition and a preventive against 
the undue resentment and oppression of offi- 
cers, which so often end in the open mutiny 
and rebellion of the injured crew." 

Upon this branch of the case I think the li- 
bellantisentitled to recover against the master 
as well as the mate. To my mind, it is absurd 
to suppose that within the limited area of this 
vessel, carrying a crew of only sis men, that 
the mate could in open daylight and without 
any substantial cause, severely beat one of 
the men, fracture his arm, and boot him from 
fore to aft, without the master being aware 
of it at the time or soon after. If for any 
reason he did not see the transaction at the 
moment of its occurrence, and it had not been 
allowed to take place by his connivance, con- ^ 
sent or authority, he would most naturally in- 
quire into the circumstances as soon as the 
matter came to his knowledge and take some 
steps to rebuke or punish the offending offi- 
cer, and to bind up and heal the wounds of 
the injured seaman. Not having done this, 
the inference is reasonable that he approved 
of the mate's conduct at the time. 

An attempt is made in the pleadings and 
proof by both respondents to set up a receipt 
given by the libellant to the master one or 
two days after the arrival of the vessel at 
this port, in bar of this suit. It is in these 
words. "Received from F. Fowle, the sum 
§93.96, being the amount in full of all de- 
mands and dues against brig Madawaska, 
her officers, captain and owners. (Signed) 
Christian Hanson. Portland, January 17, 
1871." 

There is no direct testimony to show that 
the sum mentioned in this receipt was paid 
the libellant for his wages only, but the fact 
is manifest from all the circumstances as 
well as from the testimony of the master 
himself. He testifies that within a day or 



two after his arrival at this port^ he sent for 
the men to pay them off, and that the libel- 
lant was the first man in the cabin. *'I (the 
master) asked him (Hanson) if he had made 
up his accoimt? He said he had not I told 
him I had. and read it to him, and asked him 
if it was right He said it is. Then I gave 
him the money, and he signed the receipt." 
On cross-examination, he testified further: 
"I did not suppose there would be any claim 
for damages. . I did not think of anything of 
the kind at the time." 

The general jmle is that the word "de- 
mand" in a receipt relates only to claims aris- 
ing out of contract, and does not include 
those arising out of tort, such as this. The 
word "damages" nor any equivalent of it, 
does not occur in the receipt, and the master 
did not think of any such a thing when he 
took it. Upon these facts alone it would 
not be held to-be a release or acquittance of 
this claim. But this is not all. This voy- 
age lasted seven months and twelve days. 
The only place that the vessel touched on the 
way was the Falkland Isles, where she re- 
mained a few days to ship three men in place 
of three of the crew lost overboard. It is 
highly probable that the whole wages for the 
voyage were due the libellant when he sign- 
ed this receipt Dividing the sum received 
by the time of his voyage, gives as a result, 
a little over $13 per month. It is not proba- 
ble that the wages were less than this sum. 
Considering these facts, the nature of the 
subject and the relation of the parties, it is 
apparent that the receipt was neither given 
by the libellant or received by. tjie master 
with any reference to this claim for dam- 
ages. 

But if this receipt contained the word 
"damages," or "all claims for damages," the 
law would not allow the respondents to take 
advantage of it to defeat this suit iinless it 
also satisfactorily appeared that after a fair 
and distinct xmderstanding of the matter, the 
libellant compromised or settled the claim 
for, or on accoimt of some substantial satis- 
faction, compensation or benefit made to, or 
to enure to him. 

The law very properly looks with distrust 
and suspicion upon a release or receipt ob- 
tained from a seaman at or before the pay- 
ment of his wages, for injuries inflicted up- 
on him during the voyage. While the wages 
are unpaid, the master and men deal upon 
such an unequal footing, that no attention 
will be paid to such release when there is 
any ground for suspecting that it was imduly 
or imfairly obtained. 

In Whitney v. Eagar [Case No. 17,584] the 
court held that no attention should be paid to 
a release of the officers of a ship from all 
claims and damages, given by a seaman to 
procure the payment of his wages. In Thom- 
as V. Lane, cited above, there was a receipt 
signed by the seaman on the back of the 
shipping articles, in full of all demands for 
assault and battery and imprisonment In 
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passing upon it, the court said: "To such a 
receipt, given upon tlie mere payment of 
wages, and without any distinct compromise, 
satisfaction, or compensation for trespasses, 
it can hardly be supposed that any court 
would listen as a bar to a suit of this nature. 
It must, under such circumstances, be treat- 
ed as a paper obtained by fraud, surprise, or 
under advantage taken of the party's situa- 
tion." 

The damages claimed in the libel are $2,- 
000. In estimating the damages to be allow- 
ed libeUant, regard must be had to the con- 
dition in life and circumstances of the 
parties. Whitney v. Eagar, supra. The re- 
spondents are the master and mate of a sail- 
ing vessel, and have nothing so far as ap- 
pears, beyond their earnings. The libellant 
is a seaman and a sailmaker, a native of 
Denmark, and under thirty years of age. On 
tw6 discharges given him by a "superin- 
tendent of a mercantile marine office" at 
Hull, England, in 1869 and 1870, he is mark- 
ed as an able-bodied seaman; "very good" 
as to character for "ability, capacity and 
conduct." The evidence shows that the bone 
of the upper arm was fractured, and that it 
has knit together, but not quite in place. 
The arm is yet weak, and unfits the libellant 
to do an able-bodied seaman's duty, but tho 
physicians think it will be a pretty good 
arm in the course of a year. No expense or 
loss of time was incurred by libellant while 
on the brig, on account of the fracture. Al- 
lowing the libellant, if his arm was not in- 
jured, to be able to earn 560 a month and 
find himself, I think it may be safely assum- 
ed that during the current year he will not 
be able, on account of the condition of his 
arm, to earn more than $30 per month. This 
will be a loss to him of $360. For the actual 
breaking of his atm, and the anguish, pain 
and suffering necessarily resulting from the 
fracture and the beating, and the subsequent 
heartless neglect with which libellant was 
treated by the respondents, it is not so easy 
to determine what sum should be allowed. 
In these respects, what are proper damages 
can only be estimated in a very general way, 
and much must depend in each case upon 
the condition in life and circumstances, pe- 
cuniary and otherwise, of the parties. After 
careful consideration, I have concluded to al- 
low the libellant on these^'accounts, ?500. To 
these amounts something must be added by 
way of compensating the libellant for the ex- 
pense which he has incurred in employing 
counsel, to maintain this suit to vindicate his 
rights. For this I will add $200, making in 
the aggregate $1,060 which the libellant is 
entitled to recover in any lawful money of 
the United States. 

Affirmed on appeal in the circuit court, May 
12, 1871, Sawyer, J. [Case unreported.] 

[Motions to vacate the order allowing the 
warrant, and to set aside the proceeding and 
process as irregular, were made in Case No. 
6,041.] 
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HANSON V. ROWELL et al. 

[1 Spr. 117.] 1 

District Court, D. Massachusetts. Nov., 1845. 

"Wages of Seamen — Fokfeiturb bt Desebtios. 

1. Where there was a collision, in the night 
time, and a cry that the vessel was sinking, and 
a seaman jumped from his own vessel to the 
other vessel for safety, and afterwards en- 
deavored to rejoin his own, without success: 
Hdd, that he had not incurred a forfeiture of 
wages. 

2. Wages were allowed up to the time of leav- 
ing his own vessel. 

[Cited in Antone v. Hicks, Case No. 493.] 

This was a libel for wages promoted by 
Hanson, a seaman on board of the ship Su- 
matra, against the owner [and others]. 

E. & G. A. Smith, for libellant 
B. Blake, for respondents. 

SPRAGUE, District Judge. It is insisted 
that the libellant has forfeited all wages, by 
abandoning the ship. It is likened to the 
case of the mariners leaving a wreck, which 
becoming derelict, is afterwards saved by 
other hands. Lewis v. The Elizabeth & 
Jane [Case No. 8,321]. 

There is some force in the analogy, but it is 
not close enough to control the present case. 
The act of the libellant, in leaving the Su- 
matra, was not one of deliberation, but a 
sudden impulse, from the instinct of self 
preservation. In the night time, at sea, the 
Sumatra came in sudden collision with a 
much larger ship; the wind being strong, 
and the waves high. There was a cry that 
the ship was sinking, and the libellant and 
two others jumped aboard the colliding ves- 
sel, a Dutch ship, wliieh immediately sepa- 
rated from the Sumatra. These seamen did 
aH in their power to retm'n to th.eii' ship. At 
their request, the captain of the Dutch vessel 
lay by all night, and went out of his course 
the next day, in order to put them on board 
the Sumatra, but she, although to windward, 
and seeing the Dutch vessel with her colors 
indicating a desii'e to speak, did not run 
down to her, or make any attempt to hold 
communication with her. It. was impracti- 
cable for the Dutch vessel to approach the 
Sumatra. And after lying by another night, 
and finding it impossible in the morning, to 
distinguish the Sumatra from other vessels 
then in sight, she continued her voyage. 
The libellant having only jumped from his 
ship to save his life. La a moment of sudden 
alarm, for which there was sufficient cause, 
and having used every effort to return, it is 
not a case of forfeitm*e of wages. 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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The next question is, up to what time 
-wages shall be allowed? 

Upon this question I have had some doubts. 
If it were satisfactorily proved, that the 
Sumatra might have run down to the Dutch 
ship, and taken these men on board, but vol- 
imtarily declined, I should not hesitate to 
^ive to tlie libellant all that he asks, viz., 
wages until his return to the United States. 
But it is in proof, that the sea was so rough 
that a small boat would not live, that the 
Sumatra had lost several dead-eyes, and lan- 
yards, and that one of the masts, at least, 
was left without the support of shrouds on 
one side; that she was near the Cape of 
•Good Hope, where tempestuous weather 
might be expected, and that all hands were 
requh'ed to repair the damages, so as im- 
mediately to give security to the masts. Un- 
■der' these circumstances, although it would 
seem from the conduct of the Dutch ship, 
that she thought that these men might be put 
•on board the Sumatra, I think that the cap- 
tain of the latter vessel must be allowed to 
-exercise his own judgment, and that it can- 
not be safely said, that he voluntarily refused 
,to take practicable measures to aid the sea- 
men in returning to his ship. Where sea- 
men have been discharged aboard, either 
wrongfully or from necessity, or from sale of 
the vessel for innavigability, wages have 
i)een allowed in some cases, imtil the end of 
the voyage, and in others until the return of 
the seaman, deducting what he may have 
■earned, or allowing his expenses, as the case 
may be. 

In case of capture of a neutral vessel, and 
:a seaman's being taken from her, and the 
vessel afterwards released and completing 
her voyage, wages liave been allowed for 
the voyage, if the seamen have been pre- 
Tented from rejoining the vessel, without 
fault on their part. 

In case of impressment, Judge Peters al- 
lowed wages only to the time of the impress- 
ment The distinction between this, and 
that of taking seamen from a neutral ves- 
sel, in case of capture, is not satisfactory. 
Watson V. The Rose [Case No. 17,288], 

In case of death, there has been some di- 
versity of opinion and practice, elsewhere, 
•on the question whether wages should be 
paid to the end of the voyage, or only to the 
time of the death. In this district, the set- 
tled practice is, to allow wages only to the 
time of the death. 

I shall foUow the decisions in cases of 
■death and impressment, rather than those in 
■case of a sale for innavigability, or a seaman 
being taken from a captmred neutral vesseL 
In the last, the doctrine was not established 
without a struggle, and against names of 
liigh authority. 

And where the discharge has been occa- 
sioned by innavigability, there was some- 
thing of obligation on the part of the owners, 
to fm'nish a ship sufficient for the voyage, 
contracted for by the seamen; and policy re- 



quires that they should not have the induce- 
ment to violate it, which even a release from 
the payment of wages might in some eases 
present. 

In the present case, although no blame is 
attached to the libellant for leaving the Su- 
matra, and he used every effort to return, 
yet he was separated from her by his own 
act, which public policy requires should not 
be encouraged; and if any distinction is to 
be made between this case, and that of a 
forcible impressment, it would be against the 
libellant. Curtis's Merchant Seamen, pp. 
278, 279, 291, 293, 299-301, 304, 329, and cases 
there cited. Wages allowed up to the time 
of leaving the Sumatra. 

Decree for the libellant, ?75.17 and costs. 
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In re HAPGOOD et al. 

[2 Lowell, 200; i 7 Am. Law Rev. 664.] 

District Court, D. Massachusetts. Jan., 1873. 

Bak-kruptot-— Preference. 

A payment by an insolvent debtor, of a per- 
centage on claims of a part of his creditors 
which does not lessen the percentage which his 
other creditors will receive, is not a preference. 

The petition by the Manchester Shoe & 
Leather Company of New Hampshire against 
the two defendants, doing business at Boston 
under the firm name of Hapgood & Co., al- 
leged a debt due from said firm to the peti- 
tioners of about $1,000; and, that said defend- 
ants, being insolvent, did, on the twenty- 
seventh day of December, 1872, and on the 
fifteenth ctay of January, 1873, make certain 
payments to two of their creditors by way 
of preference. The defendants filed a gen- 
eral denial of the acts of bankruptcy, and 
demanded a jury trial, which was afterwards 
tvaived, and the case was heard by the court 
It appeared in evidence that the defendants 
met with very severe losses by, the great fire 
of Nov, 9, 1872, and immediately afterwards 
took an account of their assets and liabilities, 
by which it appeared that they could pay 
about seventy-five per cent of the full amount 
of their debts; and, by the advice of some of 
their creditors, they made an offer of fifty 
per cent, which was accepted by nearly all 
the creditors, who thereupon signed a paper 
in which was recited the loss by fire, and the 
desire of the signers to assist the firm to start 
in business again, and by which they agreed 
to receive notes on an average time of three 
months, for fifty per cent of their respective 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion,] 
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demands, in full discharge of the same. The 
settlement was completed; and, by the early- 
part of January, the payments had been 
made, a large proportion of them In money, 
and to a few small creditors a round sum, 
which would exceed fifty per cent. There re- 
mained outstanding, according to the evi- 
dence, only the debt due to the petitioners, 
and one other of about $700 or $800, out of 
a total debt on the 10th of November of 
about $83,000. After the settlement was com- 
pleted, the defendants had in their hands net 
assets above all their debts to the value of 
about $27,000. The petitioners, through their 
agent in Boston, had at one time agreed to 
talie eighty per cent of their account in full 
settlement; but some dispute afterwards 
arose concerning the mode of liquidation, 
and the bargain was never carried out. They 
filed their petition March 20, 1873, The de- 
fendants had gone on in business during all 
the period after the fire; and the evidence 
tended to show that, after discharging their 
old debts, they had been and continued to 
be solvent All their present debts, except- 
ing the two above mentioned and some of 
the composition notes, had been contracted 
since the fire in the ordinary course of their 
business. 

C. I. Reed & J. B. Bullard, for petitioners. 

N. B. Bryant, for defendants. 

LiOWBIfLr, District Judge. I have decided 
that when one creditor stands by and sees a 
settlement made with the others, under such 
circumstances that his assent to the com- 
promise is to be presumed, he is estopped to 
rely on that compromise as an act of banlv- 
ruptcy. In re Massachusetts Brick Co. [Case 
No. 9,259]. I shall probably adhere to that 
doctrine until a higher court has held it to be 
erroneous. But as this case was not argued 
nor placed upon the ground of the agreement 
concerning the eighty per cent, and the evi- 
dence upon that point may not have been 
fully developed, I must consider the important 
question, whether the payments made by the 
defendants in settlement with the great body 
of their creditors render them liable to be 
made bankrupts under the act It was 
argued with great force and ability, that, 
after a trader is insolvent, there is nothing 
he can lawfully do by way of disposing of 
his property and settling with his creditors, 
excepting 'through the aid and intervention 
of the bankrupt court. Adding the qualifi- 
cation, hinted at above, that the acts com- 
plained of are done without the express or 
implied assent of all his creditors, the propo- 
sition is a sound one in a broad sense. That 
such a person cannot lawfully convey his 
property to trustees, even with the best inten- 
tions and the most careful provision for 
equality among his creditors, that he cannot 
do this or sufEer it to be done, even with the 
sanction or by the decree of a state court 
few lawyers will be found at this time to 
deny. AIL such arrangements, however inno- 



cent in intent, and however probably ad- 
vantageous to the creditors, are made subject 
to the objection of any one of them, unless, 
as in a late instance, congress should make 
a special exception by a new statute. This is- 
because the bankrupt law [of 1867 (14 Stat 
517)], is and must be conclusively presumed 
to be the best and only authoritative rule, 
and to provide the exclusive method and ma- 
chinery for the settlement of the affairs of 
insolvent i)ersons. 

But this case does not bring up any 
transfer of property excepting payments of 
money, nor any thing to withdraw assets 
from creditors; no appointment of a private 
assignee chosen by the debtors to present to- 
creditors the alternative of their manage- 
ment or a lawsuit. It was simply a payment, 
to every creditor who would accept it, of less- 
than his whole debt I cannot agree liiat 
this is necessarily a preference. It has been 
often ruled, and lately by the highest tri- 
bunal, that a payment by an insolvent to a 
creditor, both parties knowing the insolvency ,. 
is to be presumed to be intended as a prefer- 
ence. Toof V. Martin, 13 WaU. [80 U. S.] 
40. The presumption is not iisually said lo- 
be a conclusive one; but, if it were, the pay- 
ment referred to in all these cases is a pay- 
ment in full, or of a larger proportion than 
others will have. The definition of a pref- 
erence is, a payment to one creditor whicii. 
will give him an advantage over the others, 
or which may possibly do so. It is impossible- 
to define it without that idea being included. 
Now, supposing it could be shown, beyond 
any doubt, that a creditor, being anxious for 
his money, perhaps himself in great stress, 
took from a debtor, in full settlement, very 
much less than it was certain the others- 
would get, who is injured? Is the assignee 
to be permitted to say, I will recover back 
this five per cent to add to the ten per cent 
I am paying to those who made no settlement?" 
The case that I have supposed is the case at 
bar. It is proved, without the slightest at- 
tempt at contradiction, that the great body 
of the creditors, knowing that the defendants 
could pay much more, agreed to take one- 
half of their first demands. Their purpose 
was to leave the defendants, solvent In my 
opinion, they have succeeded. Indeed, it is- 
not denied that the defendants are actually 
solvent; but the argument is pressed that 
they are technically bankrupt, because with- 
in six months past, they, being actually in- 
solvent, made certain payments, and that 
nothing can purge this stain but the lapse 
of time. The argument is undoubtedly a 
strong one. If it is sound, any one of the 
new creditors of this firm, having a debt ta- 
the amount of $230 or more, can put them 
into bankruptcy; because there is in oxu* stat- 
ute no provision that only those creditors can 
take advantage of an act of banliruptcy who • 
were such when it was committed. The argu- 
ment is strong; because it would not, irt 
most cases, be possible for the court or a jury 
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to ascertain with any certainty tiiat a pay- 
ment by an insolvent would not or miglit not 
be a preference, and it would not do to enter 
into any nice calculations on the subject. 
But when the very case does arise, in which 
there is no doubt, and.no calculation needed 
to prove that the creditors who have been 
paid intended to take, and in fact did take, 
less than they would have received in bank- 
ruptcy, and that, when they were paid, the 
debtors were left undoubtedly and abundant- 
ly solvent, then it would be an inversion of 
the law to hold liat the creditor who alone 
has gained by this course of proceeding, who 
is, on the day he files his petition, able to 
force a f uU payment at law, may resort to the 
court of bankruptcy as a speedier and more 
stringent mode of obtaining such payment 
It must often happen, incidentally, that the 
bankrupt act can be worked by a shrewd 
creditor to his own particular advantage, by 
bringing a petition when the others wish to 
compromise the debts, or by opposing a dis- 
charge on account of some technical fraud, 
and by those means forcing a payment. This 
cannot always be avoided; but it must be 
guarded against, as far as the weakness of 
the parties concerned wiU permit If they 
choose to submit to enactions, it is not possi- 
ble for the courts to prevent it I do not 
mean to cast any imputations on the petition- 
ers in this case. If they did not choose to 
give up part of their debt, they were under 
no obligation to do so, unless they once 
agreed to terms, as to which I am not fully 
hiformed. What I mean is this: In the pres- 
ent aspect of the case, it is really prosecuted 
to obtain payment in full of the petitioners' 
debt, which they are fully entitied to receive; 
but this is not the com-t to give it them. To 
test the question of preference, I asked the 
counsel of the petitioners if he should feel 
himself obliged to refuse payment in full. 
I did not however, require a categorical an- 
swer to that inquiry. In my opinion, there 
would not be the slightest impropriety in his 
taking payment; and, if not, it is because 
the defendants are solvent, and, if they 
are, they were so as soon as they had made 
such an arrangement with their creditors 
that their assets were clearly and fully above 
the remaining liabilities, and they could go 
on and pay all their remaining debts as they 
accrued. 

I do not intend to encourage any compro- 
mises but such as are full, fair, and equal. 
If any of the creditors who took fifty per 
cent were given to understand that no one 
should have more, or were deceived in the 
exhibit of assets, they might weU complain. 
But there is no evidence of this; and the 
natural inference is, that any one would know 
there was danger that some few creditors, 
by refusing to come in, would be able to 
make better terms than the rest In the ab- 
sence of any complaint of that sort, I do not 
feel bound to listen to one from the party ben- 
efited. 



HAPPY EETURN, The (SWIFT v.) 

If I should decide this case for the petition- 
ers, I should be obliged to say that an in- 
solvent person cannot receive a present of 
§25,000; for that is precisely what happened 
to the defendants. I am not prepared to go 
that length in support of a general formula. 
The proposition with which I began, that 
insolvents must, in general, invoke the inter- 
vention of the bankrupt courts, must be fur- 
ther modified to express the idea, that what 
they do in the way of payments they do at 
their own risk and that of the creditors who . 
are paid, in case it should turn out that any 
one is or can be tajured; but if there is no 
possible harm done, there is no act of bank- 
ruptcy. 

I do not rest my decision on the ground 
that the particular payments mentioned in 
the petition were not acts of bankruptcy, 
while some earlier payments may have been 
so. In my judgment, no such act has been 
committed at any time. No payments were 
made until all the creditors were understood 
to have assented, though a few, like the peti- 
tioners, were to have more than fifty per 
cent The agreement was to take notes; and^ 
if notes had been given, it is perfectly evi- 
dent that the effect would have been to di- 
minish the debts one half, and leave the as- 
sets as they were, making a gift as I have 
said, of about $25,000 to the firm. The agree- 
ment being completed, the firm were solvent, 
for the same reason; and, finding themselves 
able to pay the dividend in money, they 
made it in that way to those that wished it 
Bach payment was the discount of a note 
they had a right to insist on giving, and was 
a substituted payment Not one was made 
until the solvency of the firm was established 
beyond a peradventure, by the signature or 
assent of all, or nearly aU, the creditors to the 
agreement 

At the argument I expressed a doubt wheth- 
er solvency could be proved, excepting by 
the convincing argument of a tender in court 
of the full amount, of the petitionhig cred- 
itors' debt; but as this is not a court for 
the collection of debts, I do not think, when 
the evidence is so clear, I ought to hesitate- 
to pronounce that the solvency is proved. 
Indeed, if the firm had become insolvent 
again by a new misfortune, my decision in 
this case would be the same. I do not say 
there might not be cases in which the debts- 
might be required to be paid before a decree 
of dismissal should be entered. Nor am I 
sure that a somewhat larger discretion over 
the matter of costs might not be safely and. 
wisely intrusted to the courts. 
Petition dismissed, with costs. 
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Case ITo. 6,045. 

In re HABBAUGH et al. 

115 N. B. R. 246; 15 Alb. Law J. 194; 23 Int. 
Rev. Rec. 50; 24 Pittsb. Leg. J. 100.] i 

T)istrict Ck)urt, W. D- Pennsylvania. Feb. 3, 

1877. 

BANKRUPTcr— General Partners. 

1. A creditor cannot compel partners, willing 
•or unwCling, to petition for the adjudication of 
other persons, who are alleged to be their fellow- 
partners. 

2. Nor can any man lawfully be called upon 
to show cause why he shall not go himself or 
jmt anybody else into voluntary bankruptcy. 

In bankruptcy. 

KETCHUM, Disti-ict Judge. The petition 
of the Citizens' National Bank of Pittsbturg, 
and rule to show cause why the bankrupts 
-shall not amend their petition by including 
George W. Cass and the Cambria Iron Com- 
pany, as general partners in their late firm, 
■etc. On August 1, 1874, Springer Harbaugh, 
David Jlatthias, and Samuel T. Owens filed 
their petition in this court praying that they 
might be adjudicated bankrupt. They stat- 
ed themselves as co-partners, carrying on 
business in the city of Pittsburg; that the 
members of said co-partnership were unable 
to pay all their debts in full; that they were 
willing to surrender all their estates and 
effects for the benefit of their ci-editors, and 
desired to obtain the benefit of the bankrupt 
-act [of 1867 (14 Stat 517)]. They also filed 
with the petition schedules of the debts and 
•of the effects of the partnership; also sched- 
tiles of their individual debts and effects, 
and verified the petition and schedules by 
their oaths, and on the same day they were 
adjudicated bankrupts. On September 4, 
1874, at the first meeting of creditors, as- 
signees were chosen, and on September 8, 
1874, the effects of the bankrupts were con- 
yeyed to them. From time to time various 
■orders were made and executed for the sale 
■and other disposition of large amounts of 
valuable property. April 26, 1876, the peti- 
tion of the Citizens' Bank of Pittsburg was 
filed. This petition alleged that George W. 
•Cass and the Cambria Iron Company were 
general pai'tners of the said Harbaugh, Mat- 
thias & Owens, and as such should be join- 
ed with them in bankruptcy, and prayed 
the comt inter alia, to order and direct the 
^aid Springer Harbaugh, David Matthias, 
and Samuel T. Owens to amend their peti- 
tion by including the said George "W. Cass 
and the Cambria Iron Company as general 
partners of said firm of Harbaugh, Matthias 
.& Owens; and the said Cass and the Cam- 
bria Iron Company to file their individual 
■schedules in bankruptcy, on or before a day 
<;ertain, or in default thereof, that the as- 

1 [Reprinted from 15 N. B. R. 246, by per- 
mission. 15 Alb. Law J, 194, contains only a 
liartial report,] 



signees of such bankrupt firm shall file for- 
mal schedules in their respective names, un- 
less on or before a day certain they show 
cause to the contrary. And on the same 
day a rule to show cause accordingly was 
granted upon the said^ bankrupts, and upon 
the said George "W. Cass and the Cambria 
Iron Company, returnable May 26, 1876. On 
May 26, 1876, coimsel appeared d. b. e. for 
George W. Cass and the Cambria Iron Com- 
pany, and moved the coiu:t to dismiss the 
said petition and rule to show cause. The 
motion was argued at length on December 
27, 1876. The proceedings in bankruptcy of 
Harbaugh, Matthias & Owens was purely 
and simply a voluntary proceeding imder 
section 5014 of the revised act as amended 
by section 15 of the act of June 22, 1874 
[18 Stat 182]. They swear in their peti- 
tion that they, as co-partners, were transact- 
ing business, and had carried on business, 
and that the members of said co-partnership 
owed debts and were unable to pay them, 
and were willing to surrender all their es- 
tate and effects, etc., as required by the act. 
It is clear that they meant to swear, and 
meant to be imderstood as swearing that 
the co-partnership was composed of them 
alone. They did not swear that they were 
some or a part of the co-partners, but that 
they were co-partners carrying on business, 
and the members of said co-partnership 
owing debts, wrare willing to surrender their 
estate, etc. If there were other partners who 
ought to have been joined, how were they to 
be joined in a voluntary proceeding? There 
are but two ways: either by their own act, 
or by the petitioning partners including 
them, and asking the court to include them 
in the adjudication. There is no other way. 
Inability to pay alone is the ground of vol- 
imtary bankruptcy alone. No creditor can 
either compel a debtor to go into voluntary 
bankruptcy, or compel a partner to petition 
for the adjudication of his fellows. Nor can 
any man lawfully be called upon to show 
cause why he shall not go himself or put any- 
body else into voluntary bankruptcy. 

The rule in this case is a rule to show 
cause why certain partners already adjudi- 
cated bankrupt in a volimtary proceeding 
shall not open their petition and expand 
their oath, so as to include other persons 
as partners. Like any rtile to show cause,, 
it is compulsory. If cause be shown, the 
showing is compulsory. If no sufficient 
cause be shown, the rule must be made ab- 
solute, and that is a decree that they shall 
do whatever under the exigencies of the 
rule they have failed to show they should 
not do. And in this case it would be no 
less than that they should willingly or un- 
willingly include the other parties in their 
petition. The petition and oath being vol- 
ujitary, and by law embodying and aflSi-m- 
ing a fixed and prescribed series of facta, 
this decree, of course, like any other, would 
be nugatory unless enforced by the comt. 
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It is not a thing that may be treated as 
having been done, because it ought to have 
been done. This oath with its sanction and 
penalties, human and divine, cannot be pre- 
sumed. It would indeed be a strange mis- 
cellany on the record of a court that it is 
dea-eed that certain persons shall, under 
penalty, voluntarily swear that certain per- 
sons were co-partners in a certain firm, and 
to all the facts that would make bankrupts. 
It is an attempt by a creditor to compel a 
partner to do with alleged co-partners what 
the creditor cannot do himself. No creditor 
can compel voluntary bankruptcy. The 
power of one or more partners to put the 
others into bankruptcy on the ground of 
the inability of the firm to pay their debts, 
or, in other words, into voluntary bank- 
ruptcy, arises out of the relation of the 
partners to each other. From the mutual 
principalship and agency of each to all the 
others springs the power, for certain pur- 
poses, and within certain limits, of control- 
ling each other; the same power that en- 
ables one or any number less than all to 
make contracts and perform all acts within 
the scope of the partnership business, and, 
under certain conditions of pecuniary em- 
barrassment or insolvency, to sell out the 
concern, or assign the effects for the benefit 
of creditors. The exercise of this power 
over each other in bankruptcy is held to be 
volimtary, and though it is actually com- 
pulsory as to the other partners, it is not in- 
voluntary in the sense of the bankrupt act, 
because the act of one is held to be the. act 
of all, and if one partner, on accoimt of the 
insolvency of the concern, petitions to put 
the firm into bankruptcy, whether the oth- 
ers assent or not, if they are unable to pay 
their debts, then the petition of one is held 
to be the petition of all, and -they are all 
decreed volimtary bankrupts. 

This petition and rale to show cause do 
not contemplate the voluntary acts of any- 
body, but to compel partners, willing or un- 
willing, to put other persons alleged to be 
partners into bankruptcy, and that too with- 
out even alleging the only ground upon 
wnich these partners could accomplish it. 
The petitioners do not even allege that if 
Cass and the Cambria Iron Company were 
joined, the firm then would be unable to 
pay its debts, and yet they desire to make 
the bankrupt partners swear, inter alia, to 
this. It Is an attempt under the guise of 
voluntary bankruptcy to accomplish invol- 
untary bankruptcy without the legal groimd 
for either. If these bankrupts left out oth- 
ers who were partners, they committed a 
fraud upon the creditors. There was a rem- 
edy for that, and but one remedy. At any, 
time up to the first meeting of creditors, and 
perhaps at any time until the effects of the 
firm had become so fixed that the estate 
could not be put into status quo, the court, 
on showing of the facts, would have an- 
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nulled the adjudication, when all that were- 
liable could have been proceeded against at 
law, or forced into bankruptcy if subject to- 
it But the petitioners have been far from 
this; while they allege that they gave the- 
credit of their debts to the firm on the un- 
derstanding and belief that the parties- 
sought to be included were partners, they 
have from the day of the adjudication done- 
nothing to annul the proceedings. But on 
April "26, 1876, alleging the proceedings to be- 
irregular, they come and ask to cm-e them 
by a proceeding still more irregular. It 
cannot be granted. The petition and all 
proceedings under it are dismissed at the- 
cost of the petitioners. 

[A bill of review of these proceedings was dis- 
missed by the circuit court in Case No. 2,732.1' 
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HARBECK et al. v. The FRANCIS A. 
PALMER. 

[22 Betts, D. C. MS. 193.] 

District Court, S. D. New York. July Term^ 
1856. 

Mabitimb Libit— Materials Foenished— Ven- 
dor. 

[One who contracts to build a vessel with- 
his own materials, the same to be paid for in. 
installments at various periods of the building,. 
is in the position of a vendor, and has no lien 
which can be enforced in admiralty, either un- 
der the maritime law or under the New York 
statute (Act March 29, 1855) giving a lien for- 
work or materials "furnished" for the build- 
ing of a vessel.] 

[See note at end of case.] 

[This was a libel in rem by John H. Hai>- 
beck and others against the ship Francis A., 
Palmer to enforce an alleged lien. Russel 
H. Post and others appeared as claimants.> 

BETTS, District Judge. There is no im- 
portant disagreement between the parties in- 
relation to the facts connected with this case. 
The exception takea by the claimants to the- 
jurisdiction of the court presents the only 
. question now necessary to be considered. 
Indeed it may be fairly intended that no^ 
substantial defence exists to the essential 
merits of the case, nor but that the libellants- 
are entitled, under the assignment to thent 
by Perim, to a large balance yet payable by 
the claimants. 'They oppose this form of 
remedy by the defence that the libellants- 
have no right of action in rem in the ad- 
miralty for the recovery of the money due- 
them. It is admitted by both parties that 
the libellants have the same but no other or- 
higher privilege in respect to this demand. 
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than would have been possessed by their 
assignor, Perim, had he continued to hold 
the rights acquired under his agreement 
with the complainants, in his own name 
and unassigned. 

The ship is an American vessel. The first 
position for consideration then is, whether 
the state statute mailing provision for the 
collection of demands against ships or ves- 
sels (2 Rev. St 405, § 1), or the act in amend- 
ment thereof passed March 29, 1855 (7Sth 
Sess. Laws, 174), secures Perim a lien on 
this ship, for the price of building her, under 
his contract The provision of the two acts 
united, present this enactment as the exist- 
ing law on the subject "Whenever a debt 
amounting to $50 or upwards shall be con- 
tracted by the master, owner or his agent, 
builder or consignee of any ship or vessel 
within this state on account of any work 
done or materials or articles furnished in 
this state, for or towards the building, re- 
pairing, fitting, furnishing or equipping such 
ship or vessel, such debt shall be a lien upon 
such ship or vessel, her tackle, apparel and 
furniture, &c." It appears to me that the 
contract between Perim and the claimauts 
-does not constitute a relationship which 
brings them within the purview of the state 
statute- That plainly contemplates that the 
person setting up a lien against a vessel shall 
have furnished materials or rendered serv- 
ices for her to the benefit of her owner, she 
being the property at the time of some other 
person than the mechanic or merchant man. 
■The act takes effect only "whenever a debt 
shall be contracted." Accordingly the status 
of creditor and debtor is indispensable to the 
vitality of the statutory privilege. It does 
not arise out of the fact solely that the prop- 
erty or labor of one person is in and part of 
a vessel owned by another, but rests upon 
the consideration that the betterment of the 
ship was obtained by means of a direct or 
implied credit given her owner on her re- 
sponsibility. 

The pleadings in this cause and the con- 
tract and specifications thereto attached, 
with the admissions of counsel on both sides, 
present the parties in the following rela- 
tion: Perim was a ship builder, and on the 
1st of February, 1854, contracted with the 
claimants to build the ship in question and 
furnish the materials, &c. She was built 
in his yard in this port, was launched on tEe 
21st day of August, 1854, and delivered the 
same day along side a dock on the East river 
into the actual possession of the claimants, 
although not then in an entirely finished 
state. The contract was that the ship should 
be delivered along side the dock afloat on or 
about the first day of August, 1854, finished 
complete (with certain specified exceptions); 
and It was further stipulated that Perim had 
sold, transferred, assigned and delivered 
over to the claimants, the keel of said ship, 
and all her timbers, beams, planks, bolts and 



every other part, parcel and material of said 
ship so soon as the same shall be put up 
and constructed as a part of said ship. In 
consideration whereof the claimant agreed 
to pay Perim ?60,000, The contract was ac- 
companied with a detail of specification and 
directions respecting dimensions, materials, 
workmanship, &c., and the modes of pay- 
ment, which was to be made in eleven suc- 
cessive instalments, the first one of $5000, 
when the keel was laid, and so on as the 
building progressed, in seven subsequent in- 
stalments of $5000 each, two of §1000 each 
and the last one of §8000 when finished and 
delivered as per contract Perim failed in 
business about the first of August The ship 
was launched on the 21st Perim was bound 
to keep the ship insured against fire whilst 
she was building, and to assign the policies 
to the claimants. 

Giving the contract set up Its natural oper- 
ation, it may well be taken to be one of 
purchase and sale prospective and executory 
in part, but executed and complete as each 
part was constructed. The claimants were 
to acquire a ship not then in existence. 
Perim was to create and construct it progres- 
sively by his own labor and with materials 
supplied by him and a transfer by contract 
in full property may result from the terms 
of the agreement. So soon as a specified 
portion of the vessel was constructed by 
Perim, that part might by force of the stipu- 
lation become the property of the claimants 
and so on from step to step as its building 
advanced, until the ship was launched and 
delivered complete. In that sense . of the 
contract the claimants did not become own- 
ers of any part until the work was done and 
the materials furnished for or towards the 
building of such part, because it was that 
work and those particular materials, aft- 
er they had been supplied by the builder, 
which constituted the subject of their pur- 
chase and property. It is not alleged or 
proved that Perim furnished labor or ma- 
terials to any part of the ship under that 
acceptation after it had become the property 
of the claimants. The transaction between 
the parties in that view of it was not in my 
judgment, one contemplated and described 
in the statute as entitled to the privilege of 
lien. Perim was vendor of his own labor 
and materials, not in the way of reparation 
or betterment of a ship in the ownership of 
the claimants, but for the purpose of con- 
structing and bringing into existence a ship 
of which the claimants were thereby to be- 
come owners. Taking the language of the 
contract to be so definite as to amount to a 
positive sale, and to render the ship in its 
various parts when each was constructed the 
property of the claimants, I am of opinion 
the lien claimed cannot be maintained, be- 
cause the credit intended to be secured by 
the statute was not given, and could not in 
the nature of things come into existence. 
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The act protects a debt contracted by the 
owner, master or agent of a ship, for work or 
materials furnished for or towards the build- 
ing such ship, and does not cover a bargain 
to buy a ship to be built thereafter by a 
ship builder with his own materials. The 
courts in this state, if not controlled by the un- 
equivocal stipulations of the parties, would 
hold this contract a prospective and execu- 
tory one, and that the claimants did not be- 
come owners of the ship,until she was com- 
pleted and delivered according to the con- 
ditions of the contract. Andrews v. Durant, 
1 Kern. DJL N. T.] 35. Furthermore, as a 
general principle, admiralty courts enforce 
municipal liens in respect to domestic vessels 
to the same extent only that the maritime 
law gives the lien on foreign vessels. . Smith 
V. The Eastern Kailroad [Case No. 13,039]. 
I find no authority out of the text of the 
civil law which accords a lien upon a foreign 
vessel which can be enforced in admiralty 
in favor of her builders. This point how- 
ever, is not intended to be passed upon in the 
present case. 

Independent of the considerations already 
suggested, I am of opinion that the contract 
rested upon a personal credit given by Perim 
to the claimants, and displaces all implica- 
tion of a lien on the ship for her price. 
Raymond v. Tyson, 17 How. [58 U. S.] 53. 
The periods and manner of payments and 
the terms of the agreement and the situation 
of the parties denote a bargain of sale in 
this instance on no conditions difiEering from 
that of a sale of a ship already in service. 
If the ownership of the ship did not rest in 
the claimants pari passu as her construc- 
tion proceeded from one stage of Instalments 
to another, then she became their property 
only by virtue of a general purchase of her 
when finished, and the law does not impute 
to a vendor any lien for the purchase money 
of a ship after her free delivery to the pur- 
chaser. In either construction of the con- 
' tract It appears to me the claim of the libel- 
lants rests upon that of a vendor of the ship, 
and not on that of a mechanic or material 
man furnishing necessaries to a ship already 
in being. In my opinion the libel cannot be 
supported. 

[NOTE. In Case No. 203 there was a libel 
filed in the circuit court against the same ves- 
sel to recover for plumbing and coppersmithing. 
The libel was dismissed for want of jurisdic- 
tion.] 
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HARD V. STONE et al. 

[5 Oranch, O. C. 503.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

Attachment— Citizenship— Jdeisdictioit. 

1. It is not necessa;ry, in order to obtain an 
attachment under the Act Md, 1795, c. 56, that 
the instrument of writing produced to the mag- 
istrate, granting the warrant for the attach- 
ment as the instrument by which the debtor is 
indebted, should, upon its face, show a com- 
plete cause of action; nor is it necessary that 
the affidavit should state the plaintiff to be a 
citizen of the United States; it is sufficient if 
the magistrate, granting the warrant, states 
that the plaintiff is a citizen of one of the 
states. 

2. It is not sufficient ground for quashing the 
attachment, that the copy of the short note sent 
with the writ, has, by mistake of the clerk, the 
word "cash," instead of the word "each." 

3. The circuit court of the District of Colum- 
bia has jurisdiction of an attachment issued 
by warrant of a justice of the peace. 

[This was an action at law by Thomas 
Hard against James W. Stone and John H. 
Suttie.] Attachment under Act Md. 1795, e. 
56. 

R. J. Brent moved to quash the attachment, 
because: 

1. The instrument of writing produced to the 
magistrate who granted the warrant for the 
attachment, as the instrument by which the 
defendants were indebted, and which was a 
covenant imder seal to pay for the hire of 
certain slaves, in a certain event, did not show, 
upon its face, that the defendants were in- 
debted as stated in the plaintifiE's afSdavit 
The cause of action would not be complete 
without additional evidence. 

2. That the copy of the short note of the 
cause of action, sent out with the attachment, 
to be set up at the court-house door, has, by 
mistake of the clerk, the word "cash," instead 
of the word "each." 

3. That the plaintiff's afSdavit does not state 
that he was a citizen of the United States. 
It is only stated by the justice who issued the 
warrant for the attachment 

4. That this court has no jurisdiction of an 
attachnfent issued by the warrant of a justice 
of the peace; because, by the act of congress 
of the 3d of May, 1802 (2 Stat. 193), this 
court only has power "to proceed in all com- 
mon-law and chancery causes, which now are 
or hereafter shall be instituted before it, in 
which either of the parties reside out of the 
said territory, in the same way that non- 
residents are proceeded against in the general 
court, or in the supreme court of chancery 
in the state of Maryland," and that the general 
court of Maryland had no jurisdiction of at- 
tachments issued by warrants from justices 
of the peace. Those justices could only issue 
their warrants to the clerks of the county 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 
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courts, not to the derk of the general court. 
Smith T. Greenleaf, 4 Har. & McBC 162, 291. 

Mr. Bradley, contra. 

The act does not require the plaintiff to 
swear that he is a citizen of the United States; 
it is sufficient if he is so in fact. It is not 
necessary that the instrument of writing upon 
which the action is founded should, of itself, 
show upon its face a complete cause of action. 
The plaintiff's affidavit is positive as to the 
amount due, and what is necessary, in addi- 
tion to the instrument of writing, may he sup- 
plied by parol evidence. The mistake of the 
clerk in copying the short note may be, at any 
time, corrected. Independent of the act of 
congress of the 3d of May, 1802 (2 Stat 193), 
the law of Maryland, 1795 (chapter 56), had 
been declared by the act of the 27th of Feb- 
ruary, 1801 (2 Stat 103), to be and remain in 
force in this part of the district; and by that 
act this court has jurisdiction of all cases in 
law or equity arising imder the adopted laws 
of Maryland- Under the laws thus adopted, 
the plaintiff had a right to an attachment It 
was a case in law, of which this coiurt has 
jurisdiction under the act of 27th February, 
1801, and has in fact exercised the jurisdiction 
from the first existence of the court to the 
present time. 

THE COURT overruled all the objections, 
and refused to quash the attachment, (nem. 
eon.) 
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HARDEN v. GORDON et al. 

[2 Mason, 541.] i 

Circuit Court, D. Maine. Oct Term, 1823. 

Seamen — Sickness — Expenses. 

1. The expenses of curing a siek seaman in 
the course of the voyage is a charge on the ship 
by tlie maritime law; and in this charge are 
included not only medicines and medical advice, 
but nursing, diet, and lodging, if the seaman 
be carried ashore. 

[Cited in Lamson v. Westcott, Case No. 8,- 
03r>. Followed in Reed v. Caufield, Id. 11,- 
G41. Cited in The George, Id. 5,329; Reed 
v. Hussey, Id. 11,646; Freeman v. Balier, 
Id. 5,084; The Forest, Id. 4,936; The At- 
lantic, Id. 620; Gallon v. TViUiams, Id. 2,- 
324; Brown v. The D. S. Cage, Id. 2,002; 
Brown v. The Bradish Johnson, Id. 1,992; 
Peterson v. The Chandos, 4 Fed. 651; Long- 
street V. The R. R. Springer, Id. 672; The 
A. Heaton, 43 Fed. 596. ~ 

[Cited in Duncan v. Reed, 39 Me. 417; 
Groucher v. Oaljman, 3 Allen, 189; Holt 
V. Cummings, 102 Pa. St. 217; Scarff v. 
Metcalf, 107 N. Y. 216, 13 N. E. 796.] 

2. The act of congress for the regulation of 
seamen, &c. has not changed the maritime law, 
except so far as respects medicines and medical 
advice, when there is a proper medicine chest 

1 [Reported by "William P. Mason, Esq.] 



and medical directions on board the vessel. 

The charges of nursing and lodging are not aC~ 

fected by the act. 
[Cited in Plummer v. Webb, Case No. 11,233; 
Holmes v. Hutchinson, Id. 0,639; McCar- 
ty V. The City of New Bedford, 4 Fed. 
830.] 

3. The court of admiralty has jurisdiction to- 
enforce the payment of these expenses by a 
libel, for they are in the nature of additional 
wages during sickness. 

[Cited in Packard v. The Louisa, Case No. 
10,652.] 

4. A stipulation, that th6 seamen shall pay 
for medical advice and medicines, without any 
condition that there shall be a suitable medi- 
cine chest, &c. is void, as contrary to the policy 
of the act of congress. 

[Cited in The Sarah Jane. Case No. 12,348; 
Brown v. Lull, Id. 2,018.] 

5. And it seems, that no stipulation contrary 
to the maritime law to the injury of seamen will 
be allowed to stand, unless an adequate addi- 
tional compensation be given to them. 

[Cited in The Sarah Jane, Case No. 12,348; 

The Betsy «& Rhoda, Id. 1,306; .Toy v. 

Allen, Id. 7,552; The San Marcos, 27 Fed. 

568; The International, 30 Fed. 377.] 
[Cited in Gabrielson v. Waydell, 135 N. Y, 

20, 31 N. E. 969.] 

6. A receipt in full of all demands is open to 
inquiry and explanation. A settled account for 
wages, &c. is not conclusive; but it may be 
surcharged and falsified. 

[Cited in The Cypress, Case No. 3,530; John- 
son V. U. S., Id. 7,419; U. S. v. Williams, 
Id. 16,724; Mitchell v. Pratt, Id. 9,668; 
Piehl V. Balchen, Id. 11,137; Lamb v. 
Briard, Id. 8,010; Savin v. The Juno, Id. 
12,390.] 

[Cited in Briggs v. Call, 5 Mete. (Mass.) 507; 
Pendexter v. Carleton, 16 N. H. 490; Perry 
V. Harrington, 2 Mete. (Mass.) 368.] 

7. The onus proband! in respect to the sufH- 
eiency of the medicine chest lies on the owner. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

This was a suit for subtraction of wages, 
brought jointly against [Joshua Gordon and 
another] the master and the owner of the 
brig Enterprize, for wages earned by the 
plaintiff [William Harden] as mate on a voy- 
age described in the shipping articles to be 
from the port of Portland to Guadaloupe and 
a market, and back to a port of discharge, 
and to Portland. The libel also included a 
claim for the expenses occasioned by the 
sickness of the plaintiff in a foreign port in 
the course of the voyage; and upon the al- 
legation subsequently given in by the re- 
spective parties, the controversy was sub- 
stantially narrowed down to the considera- 
tion of lie validity of this claim. 

Charles S. Davies, for libellant 
Mr. Longfellow, for defendants. 

STORY, Circuit Justice. Several questions 
have been presented at the argument for the 
deliberation of the court In the first place, 
whether the claim be within the cognizance 
of a court of admiralty; so that, if it be well 
founded in fact, this court, sitting in admi. 
ralty, is rightfully entitled to enforce it. In 
the next place, supposing the court to pos- 
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sess Jurisdiction, whether by tlie general prin- 
ciples of maritime law, such a claim consti- 
tutes a rightful charge upon the ship, which 
the master and owner are compellable to de- 
fray. And lastly, if the maritime law cre- 
ates such a" charge, whether it has not been 
abolished by our own navigation laws, or in 
the present case displaced by the express 
stipulations and acts of the parties. I need 
scarcely say, that the masterly discussion at 
the bar has brought before the court all the 
principles and authorities, foreign as well as 
domestic, which bear on these interesting 
topics; and if the labom* of arriving at a sat- 
isfactoiy result has not been materially di- 
minished, it has been aided by whatever 
could adorn, or illustrate the matters in con- 
troversy. 

Upon the first point, I do not profess to 
feel any real doubt Supposing, that by the 
principles of law the seamen are entitled, in 
case of sickness, to be healed at the expense 
of the ship, I am of opinion, that the claim 
for such expense may be enforced in the 
court of admiralty. It constitutes, in con- 
templation of law, a part of the contract for 
wages, and is a material ingredient in the 
compensation for the* labour and services of 
the seamen. The admiralty has a rightful 
jurisdiction over the subject of compensation 
of seamen for maritime services, in whatever 
manner or -form that compensation is to be 
paid, if it can be reduced to money. This 
jurisdiction does not arise from the mere tol- 
eration or connivance of the courts of com- 
mon law, as is sometimes represented; and, 
if true, would be. a stain and disgrace to 
these courts, as well as to the admiralty; but 
it is founded in its ancient -and well estab- 
lished jux'isprudence. There never was a pe 
riod, when it was not an essential atti'ibute 
claimed and exercised by that venerable tri- 
bunal; and instead of troubling ourselves to 
find out the origin of this jurisdiction, it 
would be more useful to inquire, how, except 
by subtleties and fictions, the courts of com- 
mon law became possessed of that ample ju- 
risdiction, which they now exercise over 
maritime contracts, with so much honour to 
themselves, and with such solid advantages 
to the country. It is not, because the com- 
pensation is called wages in the shipping 
articles, that the admiralty enforces the obli- 
gajion of payment. It is because the serv- 
ices are maritime; and whatever constitutes 
the compensation and is reducible to money, 
or admits of equitable adjustment in pecunia 
numerata is decreed ex aequo et bono, as the 
just remuneration of those services. It is 
upon this ground, that the compensation of 
fishermen comes within the reach of the ad- 
miralty jurisdiction, although they claim spe- 
cific shares in the cargo; for their share of 
the proceeds of the voyage are_ considered as 
in the nature of wages. See The Frederick, 
5 C. Eob. Adm, 8. And congress, acting up- 
on this just view of the subject, have accord- 
ingly given to this class of mariners the full 
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benefit of the summary process of the admi-- 
ralty. Act Cong. Feb. 16, 1792, c. 6, §§ 4, 5.- 
[1 Stat. 2313; Act June 19, 1813, c. 2, §§ 1, 2, 
[3 Stat 2]. I am aware, that Lord Stowell 
has declined to take cognizance ^of suits for 
shares in whaling voyages (The Sydney Cove, 
2 Dods. 11) ; but there is not the slightest rea- 
son to suppose, that that learned judge has 
so acted, except in deference to the imposing 
force of the prohibitions of the courts of com- 
mon law. What those prohibitions are, we 
have all learned from the reports; and one 
can scarcely read the case of Howe v. Nap- 
pier (4 Burrows, 1944; and see, also, Buggin 
V. Bennett Id. 2035), where the doctrine was 
very ably discussed at the bar, without feel- 
ing a secret persuasion, that Lord Mansfield 
followed the current of prior authority, rath- 
er than the dictates of his own superior judg- 
ment Unless my previous impressions mis- 
lead me, a lurking doubt pervades the whole- 
structure of his opinion. The distinction be- 
tween a special agreement and the ordinary 
agreement, as a foundation for jurisdiction: 
in cases of seamen's wages, has always ap- 
peared to me (I hope it may be spoken with- 
out irrevei'ence) to be little more than sol- 
emn trifiing and evasion. After th'fe most: 
thorough examination of all the common law 
authorities on the subject o'f admiralty juris- 
diction, I feel myself constrained to say, that 
they stand upon no consis'tent or rational 
principle; and that jealousy, more than solid 
knowledge, seems to have urged to a disre- 
gard of the very learned and satisfactory ex- 
positions of the civilians. But this is not 
the place for a full discussion of this subject. 
It is sufficient to guard against the inference, 
that Lord Stowell has shown any approba- 
tion of the common law doctrines on this 
subject. His own decisions in other cases 
demonstrate, that he has never supposed the 
admh-alty jurisdiction over mariners' con- 
tracts to be confined to the entertainment of 
suits, in which the claim is for mere wages, 
earned as such upon the ordinary terms -of 
hire under the customary shipping articles. 
He may, for .aught I know, feel his judicial 
conscience bound up by the controlling man- 
dates of the superior courts of law, so as to 
exercise the admiralty jurisdiction only in 
vinculis; but I cannot persuade myself, that 
a mind so thoroughly imbued with the ti'ue 
spirit of maritime jurisprudence would, in 
the exercise of its own judgment, hesitate to 
support the consistent doctrines of his en- 
lightened predecessors. Indeed in the very 
case of The Sydney Cove, 2 Dods. 11, he de- 
creed wages for the outward voyage, al- 
though the wages accrued under a very spe- 
cial agreement, and the subsequent whaling 
voyage was incorporated into its terms, and 
was originally in the contemplation of the 
parties as a contingent enterprise. But 
whatever may be his opinion, until I am bet- 
ter informed by the highest tribunal, which 
I am bound to obey, I shall continue to seek 
for the true exposition of admiralty jurisdicr 
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tion in the instructive labours of admiralty 
judges. 

in the case of The Isabella, 2 C. Rob. Adm. 
241, there was a claim by the chief mate for 
the value of the privilege of a slave, as well 
as for wages, on an African voyage. It was 
rejected, not, because it was not within the 
jurisdiction of the court, but because it was 
not proved to be a part of the shipping ax-- 
ticles, and rested in parol, and was thought 
to be inconsistent with the statutable regula- 
tions of this trade, which required the whole 
agreement to be in writing. This carries a 
pretty strong implication, that the court felt 
no difficulty in reaching the claim, if it had 
stood in the text of the contract In The Sla- 
donna D'Idra, 1 Dods. 37, where a claim Avas 
made on behalf of Greek sailors for subsist- 
ence after their discharge from the ship, as 
well as for antecedent wages, the court did 
not hesitate to decree It. "It is," said the 
learned judge on that occasion, "wages paid 
in another form, it is part of the compensa- 
tion for their labour; and according to the 
law of the country, to which these men be- 
long, subsistence in the intermediate time 
must be presumed to form part of the contract 
for the'payment of wages." In what respect 
does subsistence in case of a discharge dif- 
fer from additional subsistence in case of 
sickness? To use the language of the court, 
it is but "wages in another form," additional 
wages to meet additional expenses, and con- 
stituting, if tlie maritime law and usage up- 
hold the claim, a part of the contract. In the 
same case an allusion was made to some 
cases of American seamen, then recently be- 
fore the court, where the three months' ad- 
ditional wages allowed by the act of congress 
of 1803, c. G2 [2 Story's Laws, 883; 2 Stat. 
203, c, 9], to seamen discharged in foreign 
ports were sought to be enforced. The court 
refused the application, upon the ground, 
that it was a recent municipal regulation not 
incorporated into the contract But the court 
then declared and again recognised the prin- 
ciple, that if the claim had not grown out 
of a recent legislative act, but was due by 
the universal usage and custom of the coun- 
try, or if the regulation had been embodied 
in the contract, so as to compose a part of it, 
it would have entertained the suit In either 
case we see, that it must have been a claim 
ultra the ordinary earned wages, founded on 
a special agreement or a general usage in- 
corporating itself into the contract And this 
in a case, where the court is most reluctant 
to entertain jurisdiction, I mean, in contro- 
versies respecting foreign seamen on voyages 
in foreign ships. Under a like regulation in 
a British statute, the court would not have 
felt any doubt Indeed in all cases, where 
wages are decreed by way of compensation, 
although not earned, as in cases of an illegal 
discharge, of capture and recapture, of collu- 
sive impressment, &c. the court abandons the 
strict notions of the common law, and deals 
in all the eguities, which by usage or princi- 



ple belong to the contract, as a maritime 
contract. See The Beaver, 3 O. Rob. Adm. 
92; The Jack Park, 4 O. Rob. Adm. 308; The 
Exeter, 2 C. Rob. Adm. 261. The acknowl- 
edged jurisdiction exercised by the admiralty 
in cases, where wages are paid by the run, 
might be disputed upon the narrow rule of 
the common law; for it supercedes the gener- 
al marine regulations, and is a special con- 
tract difEerent in obligations and rights, 
from those which belong to the common con- 
tract See Cutter v. Powell, G Term R. 320; 
The Pearl, 5 C. Rob. Adm. 224. But I do not 
mean to dwell further on this point My 
opinion is that if the plaintiff is entitled t^ 
be cured at the expense of the ship, it is a 
claim in the nature of additional wages dur- 
ing the period of sickness, and is jxist as prop- 
er for a suit of this sort, as a claim for addi- 
tional pay, while in port or for subsistence 
in port, where that has been unjustly with- 
held. It stands upon the same analogy, as 
the compensation allowed by om* laws in 
cases of short allowance of provisions and 
water, where it is expressly provided, that the 
amount shall be recoverable in the same man- 
ner as wages. Act July 20, 1790, c. 29, § 9 
[1 Stat 135]. It is a part of the maritime 
hire and reward, constituting an essential 
term in the contract and no more objection- 
able in point of jurisdiction than a claim for 
any other allowance in the ordinary course 
of trade, or any specific stipulation for an 
increase of compensation in exti-aordinary 
exigencies. The question of jm-isdiction may 
then be dismissed. 

The next inquiry is, whether the maritime 
law does provide, that the expenses of sici; 
seamen shall be borne by the ship. In tiie 
elaborate argument at the bar a great variety 
of authorities di-awn from foreign writ(?rs 
and foreign ordinances has been adduced in 
support of the affirmative. I have examined 
them at large, and they fully sustain the po- 
sitions, for which they were cited- In the 
adminicular researches, (not inconsiderable) 
to which my duty has led me, I have not been 
able to detect a single instance, in which the 
maritime laws of any foreign country throw 
upon seamen disabled or taken sick in the 
service of the ship, without their own fault, 
the expenses of their cure.2 On the contrary, 
the positive ordinances of the principal mari- 
time nations expressly make these expenses 
a charge upon the ship. This is certainly the 
law of France, Denmark, Sweden, the Hanse 
Towns, Prussia, Holland and probably of 
the Italian states. Code de Commerce, b. 2, 
tit 5, ai-ts. 262, 263; Ord. de la Marine, lib. 
3, tit 4, art 11; 1 Valin, 721; 1 Emer. c. 12, 
§ 41, art 15, p. 633; Cleirac, Judgmens d'Ol- 

2 I am not satisfied, that Spain forms an ex- 
ception. Her marine ordinances have not been 
within my reach. And the language cited by 
Cleirac from the Laberinto del Commercio. 
contains a denial only of wages during sickness. 
Cleirac Us et Cout.; Gommentaire sur Hanseat. 
Ord. art 45, p. 104. 
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■eron, arts. 6, 7, p. 16; Old Hanseat OrU. 
arts. 39, 45; New Hanseat Ord. tit 14, art 2, 
and Ivuricke Jus Marit Hanseat. pp. 678, &21; 
Targa. Pond. c. 17, § 16; Id. c. 85, §-7; Jac 
Sea Laws, bk. 3, c. 2, p. 144 (Frick's Transla- 
tion); Pothier, Louage de Matelots, n. 189, 
(Cusliing's Translation, p. 114); Ord. Rotter- 
dam, 1721, arts. 224, 246; 2 Magens, 115, 118. 
Tlie same principle is recognised in the an- 
cient laws of "WIsbuy QLaws of Wisbuy, ait. 
19), and in those of Oleron, which have been 
held in peculiar respect by England, and 
have been in some measure incorporated into 
her maritime jurisprudence.^ The Oonsolato 
del Mare does not speak particularly on this 
point; but from the provisions of this venera- 
ble collection of maritime usages in cases near- 
ly allied, there is every reason to infer, that a 
similar rule then prevailed in the Mediterra- 
nean. Oonsolato del Mare, cc. 124,125; Boucli- 
er, Consulat de la Mer, cc. 127, 128. Molloy 
evidently adopts it as a general doctrine of 
maritime law (Molloy, b. 2, c. 3, § 5, p. 243) ; 
and two elementary writers of most distin- 
guished reputation have quoted it from the 
old ordinances without the slightest intima- 
tion, that it was not perfectly consonant 
with the received law and usage of England. 
Abb. Shipp. p. 2, c. 4, § 14; 2 Brown, Adm. 
182-184. There is perhaps upon this subject 
a greater- extent and uniformity of maritime 
authority, than can probably be found in sup- 
port of most of those principles of commercial 
law, which have been so successfully engraft- 
ed into our jurisprudence within the last cen- 
tury.. Against such an accumulation of evi- 
■dence of -the sense of the commercial world 
I profess myself wholly unable to devise a 
satisfactory answer, even if I felt any secret 
■doubts as to the propriety of entertaining the 
■doctrine. But it appears to me so consonant 
with humanity, with sound policy, and with 
national interests, that it commends itself 
to my mind quite as much by its intrinsic 
■equity, as by the sanction of its general au- 
thority. Seamen are by, the peculiarity of 
their lives liable to sudden sickness from 
■change of climate, exposure to perils, and ex- 
hausting labour. They are generally poor 
and friendless, and acquire habits of gross 
indulgence, carelessness, and improvidence. 
If some provision be. not made for them in 
sickness at the expense of the ship, they must 
often in foreign ports suffer the accumulated 
■evils of disease, and poverty, and sometihies 
perish from the want of suitable nourish- 
ment Their common earnings in many in- 
stances are wholly inadequate to provide for 
the expenses of sickness; aijd if liable to be 
so applied, the great motives for good behav- 
iour might be ordinarily taken away by 

3 Laws of Oleron, arts. 6, 7; 1 Bl. Comm. 419; 
4 Bl. Comm. 423; Walton v. The Neptune [Case 
No. 17,135}. Judge Peters has very correctly 
-expounded the meaning of the words, "deduct- 
ing charges,'' &c. in the 7th of the Laws of 
■Oleron, in this case. They mean extra charges, 
for more delicate diet than usual. 



pledging their future as- well as past wages 
for the redemption of the debt In many 
voyages, particularly those to the West In- 
dies, the whole wages are often insufficient 
to meet the expenses occasioned by the peril- 
ous diseases of those insalubrious climates. 
On the other hand, if these expenses ai-e a 
charge upon the ship, the interest of the own- 
er will be immediately connected with that 
of the seamen. The master will watch over 
their health with vigilance and fidelity. He 
will take the best methods, as well to pre- 
vent diseases, as to ensure a speedy recovery 
from them. He will never be tempted to 
abandon the sick to their forlorn fate; but 
his duty, combining with the interest of his 
owner, will lead him to succor their distress, 
and shed a cheering kindness over the anx- 
ious hours of suffering and despondency. 
Beyond this, is the great public policy of 
preserving this important class of citizens for 
the commercial service and maritime defence 
of the nation. Every act of legislation which 
secures their healths, increases their com-, 
forts, and administers to their infirmities, 
binds them more strongly to their country; 
and the parental law, which relieves them in 
sickness by fastening their interests to the 
ship, is as wise in policy, as it is just in ob- 
ligation. Even the merchant himself derives 
an ultimate benefit from what may seem at 
first an onerous charge. It encourages sea- 
men to engage in perilous voyages with more 
promptitude, and at lower wages. It dimin- 
ishes the temptation to plunderage upon the 
approach of sickness; and urges the seamen 
to encounter hazards in the ship's service, 
from which they might otherwise be disposed 
to withdraw. It would therefore be matter 
of regret to find incorporated into the com- 
mon law a doctrine at variance with that, 
which seems so generally to have received 
the approbation of continental Europe. No 
evidence of such a variance is produced; and 
I am not bold enough to desert the steady 
light of maritime jurisprudence for the more 
doubtful guide of general reasoning. 

We are next led to the consideration of the 
question, whether this charge created by the 
maritime law has -been repealed by our navi- 
gation acts. This is a point of no little em- 
barrassment and difficulty, and has perplex- 
ed the minds of some of our most intelligent 
admiralty judges. The act of congress for 
the government and regulation of seamen in 
the merchants' service provides, that Ameri- 
can vessels of a certain burthen and crew, 
bound on foreign voyages, "shall be pro- 
vided with a chest of medicines, put up by 
some apothecary of known reputation, and 
accompanied by directions for administering 
the same; and the said medicines shall be 
examined by the same or some other apothe- 
cary once at least in every year, and sup- 
plied with fresh medicine in the place of such 
as shall have been used or spoiled; and in 
default of having such medicine chest so pro- 
vided and kept fit for use," the master or com- 
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mander of sucli ship or vessel sball provide 
for and pay for all such advice, medicine, or 
attendance of physicians, as any of the crew 
shall stand in need of, in case of sickness, at 
every port or place, Tvhere the ship or vessel 
may touch or trade at during the voyage, 
without any deduction from the wages of 
such sidt seaman or mariner." Act July 20, 
1790, c. 29, § 8 [supra]. By a suhsequent act 
this provision is extended to vessels of a 
smaller burthen and crew engaged in the 
West India trade. Act March 2, 1805, c. 88 
[2 Story's Laws, 971; 2 Stat. 330, c. 28]. 
The argument of the coimsel of the respond- 
ent is, that these acts create a virtual repeal 
of the general charge in all cases, in. which 
the medicine chest is duly furnished. 

It is observable, in the first place, that the 
clause is merely in the affirmative, and con- 
tains no words abolishing the charge gen- 
erally, or repealing it in the special cases 
within the purview of the acts. The most, 
that can be m-ged, is, that it carries a strong 
implication against the allowance of the 
charge, when the medicine chest is properly 
supplied. In the construction of statutes it 
is a general rule, that merely affirmative 
words do not vary the antecedent laws or 
rights of parties. There must be something 
inconsistent with or repugnant to them, to 
draw after a statute an implied repeal, either 
in whole or pro tanto of former laws; oth- 
erwise the statute is supposed to be merely 
declarative or cumulative- The acts under 
consideration do indeed make a new provi- 
sion; for independently of them, there does 
not seem to exist any obligation on the part 
of the owner to provide a medicine chest for 
the use of the ship during the voyage; and 
it is obvious, that imless medicines are so 
provided, seamen taken sick at sea will be 
without any means of obtaining suitable 
remedies. In this view the provision is 
auxiliary to that of the maritime law; and 
is a substantial benefit to seamen by enlarg- 
ing the means of recovery. In any other 
view it is a serious diminution of their ante- 
cedent rights, giving them medicine, but 
charging them medical advice, and thus 
abridging their most important permanent 
interests. It cannot readily be believed, that 
congress, which has on so many occasions 
manifested a solicitude to guard the interests 
and secm-e the safety of this hivaluable, 
though improvident, class of men, can have 
intended to increase their burthens, narrow 
their privileges, or expose them to the danger 
of still harder sufferings. If indeed, to avoid 
such a conclusion, one were driven to the in- 
dulgence of conjecture, it might not be too 
cash to suppose, that the legislature was 
doubtful, or not aware of the doctrine of the 
maritime law; and had provided, however 
inadequately, for the relief of seamen by a 
measure of precaution, which might mitigate 
the evils of sudden calamity. There is also 
some peculiarity in the penning of the clause, 
which deserves notice. In default of the med- 



icine chest the master is to provide and pay 
for all advice, medicine and attendance of 
physicians; and it is not said, that the charge 
shall be ultimately borne by the owners; nor 
is there any intimation, that the master is in 
any way to be reimbiu:sed. For aught, that 
the statute has declared, the charge is to be 
personally borne by the master, in the natm-e 
of a penalty for an omission of his duty; and 
if the owner is to be reached, it is, because 
the statute obligation is to be constx'ued equi- 
tably beyond the parties, whom it designates. 
And if it is to receive an equitable construc- 
tion for the relief of the master, there is no 
reason, why it should receive a construction 
broader than its terms to the injury of the 
seamen. Assuming then, that medicines and 
medical advice are not a charge on the ship, 
where a proper medicine chest is on board, it 
does not follow, that other charges of sick- 
ness are entitled to the same exemption. 
That would be carrying the doctrine of con- 
structive repeals far beyond what courts of 
justice have hitherto thought it reasonable to 
assei't. 

In the next place, the clause itself applies in 
terms only to the expenses of advice, medi- 
cine, and attendance of physicians. It con- 
siders the medicine chest and medical direc- 
tions, (very erroneously, as experience has- 
shewn,) to be equivalent to the regular ad- 
ministration of medical advice. They may 
be, as has been already hinted, of great utility 
at sea; but when the aid of a physician, as 
well as medicines suited to the particular" case, 
may be obtained in port, it is almost trifling 
with life to entrust the management of dis- 
eases to the unskilfulness or rashness of a 
ship's crew. Such however as the provision 
is, it manifestly contemplates, that the sick 
seaman is on board, or in a situation to com- 
mand the use of the medicine chest and di- 
rections. It cannot therefore be intended to- 
apply to cases, where the seaman is removed 
on shore, and is deprived of these benefits. 
To him the nonexistence of the medicine 
chest, and the incapacity to obtain the use of 
it, are precisely equivalent. Whenever, tliere- 
fore, the sick seaman is removed ashore for 
the convenience of the ship, whether with his 
own consent or without it, if he does not 
draw his medicines from the chest, he is en- 
titled to an allowance equal to his expendi- 
ture for medicines. There is, however, an- 
other more important point of view, in which 
the dause deserves consideration. A sick 
seaman, while on board, is entitled to receive^ 
suitable sustenance and attendance from the 
ship and crew, during his illness. And the 
marine ordinances ah-eady referred to, which, 
are evidence of the general maritime laAV, 
authorise a similar allowance, when he is put 
ashore. The seventh article of the laws of 
Oleron is express on this point It declares, 
"if it happens, that sickness seizes on any 
one of the mariners, while in the service of 
the ship, the master ought to set him ashore." 
This was a very humane provision, and easy 
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in practice, in the short coasting, voyages of 
small vessels, which hugged the shores at the 
period, when these. laws were promulgated; 
but not always convenient or necessary in 
our longer voyages with our spacious ships. 
It adds, "and also to spare him one of the 
ship's boys, or hire a woman to attend him, 
and liliewise to afford him such diet, as is 
usual in the ship." The 19th article of the 
laws of Wisbuy du:ects in like manner, "that 
if a seaman falls ill of any disease, and it is 
convenient to put him ashore, he shall be fed, 
as he was aboard, and have somebody to 
look after him there." 4 The 45th article of 
the Hanseatic ordinance is to the same ef- 
fect "If any mariner falls sick of any dis- 
ease, he shall be put ashore and maintained 
in lilce manner, as if he was on shipboard, and 
be attended by another mariner."5 The 
French ordinance in its summary way only 
declares, that the seaman shall be cured at 
the expense of the ship, (pause au depens du 
navire,) which of course includes every sort 
of expenditure. Admitttog therefore, that 
the acts of congress exempt the ship from the 
charge for medicine and medical advice and 
attendance, there is nothing, that in the re- 
motest degree affects, the charge for board, 
lodging, and nursing, while the sick seaman 
is on shore. This accordingly remains a 
charge upon the ship, and is to be borne by 
the owner, upon the principles of maritime 
law. This is not a novel construction of the 
acts, for the first time promulgated; although 
that would not form any solid objection to it, 
if it stood commended by just rules of in- 
terpretation. The doctrine has been assert- 
ed for a long time by some of those tribunals 
in our country, whose familiarity with pro- 
ceedings of this nature entitle them to very 
gi-eat respect. See Walton v. The Neptune 
[Case No. 17,135]; Swift v. The Happy Re- 
turn [Id. 13,697]. I am hot aware, that it has 
been judicially doubted. My own judgment 
follows it with an unhesitating assent. 

The remaining question is, whether the par- 
ticular ch'cumstances of the case before the 
court furnish an exception to the application 
of the general doctrine. It is said, that the 
shipping articles contain an express stipula- 
tion on this subject. The clause alluded to 
appears from the record before the court to 
be an addition inserted in writing, at the 
very close of the printed instrunfent, after 
the usual in testimonium clause. It is in 
these words: "We further agree and bind 
om'selves to pay for all medicines and medi- 
cal aid, further than the medicine ,chest af- 
fords." Now, there is not the slightest evi- 

4 "GardS et servi par un valet," is the ex- 
pression in Cleirac, page 84. 

c The common English translation of these 
ordinances is quoted, not for its exactness, but 
because it sufficiently conveys the sense. The 
ordinances are to be found in English, in Peters' 
Admiralty Reports, and in .French in Cleirac. 
Us et Coutuuaes de la Mer. 
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deuce of the time, manner or circumstances, 
under which this clause was inserted. It is a 
stipulation ultra the common shipping paper, 
and from the place, which it occupies in a 
printed instrument, and the importance of its 
contents, there is some reason to call for an 
explanation of it It is well known, that the 
shipping paper is always in the possession of 
the master or owner; and considering the 
class of persons, whom it respects, and whose 
rights it controls, it is not too much to ex- 
pect, that a very material variance from the 
common articles should be proved by the 
most satisfactory evidence to have been fully 
explained to the seamen before it should bind 
them. Every court should watch with jeal- 
ousy an encroachment upon the rights of sea- 
men, because they are unprotected and need 
counsel; because they are thoughtless and 
require indulgence; because they are credu- 
lous and complying; and are easily over- 
reached. But courts of maritime law have 
been in the constant habit of extending to- 
wards them a peculiar, protecting favor and 
guardianship. They are emphatically the 
wards of the admiralty; and though not tech- 
nically incapable of entering into a valid con- 
tract, they are treated in the same nanner, 
as courts of equity are accustomed to treat 
young heirs, dealing with their expectancies, 
wards .with their guardians,, and cestuis que 
trust with their trustees. They are consid- 
ered as placed under the .dominion and influ- 
ence "of men, who have naturally acquired a 
mastery over them; and as they have little of 
the foresight and caution belonging to per- 
sons trained in other pursuits of life, the 
most rigid scrutiny is instituted into the 
terms of every contract, in which they en- 
gage. If there is any imdue inequality in the 
terms, any disproportion in the bargain, any 
sacrifice of rights on one side which are not 
compensated by extraordinary benefits on 
the other, the judicial interpretation of the 
transaction, is that the bargain is imjust and 
unreasonable, that advantage has been taken 
of the situation of the weaker party, and that 
pro tanto the bargain ought to be set aside 
as inequitable. Hence every deviation from 
the terms of the common shipping paper, 
(which stands upon the general doctrines of 
maritime law,) is rigidly inspected; and if 
additional burthens or sacrifices are imposed 
upon the seamen without adequate remunera- 
tion, the court feels itself authorised to inter- 
fere and moderate or annul the stipulation. 
And on every occasion the court expects to 
be satisfied, that the compensation for every 
material alteration is entirely adequate to the 
diminution of right or privilege on the part of 
the seamen. Such, as I understand it, is the 
general docti'ine of admiralty jurisprudence 
on this subject; and I am very slow to doubt 
either the wisdom or policy, which has 
breathed so humane a principle into the sys- 
tem. 
In the case of The Juliana, recently de- 
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cicled in the high court of admiralty,6 Lord 
Stowell, with his accustomed ability went 
into a large discussion of this subject; and 
he set aside an express stipulation, by which 
the wages of the seamen, earned in the in- 
termediate periods, were made to depend up- 
on tlie ultimate successful termination of a 
long and divided voyage. To the praise so 
justly pronounced at the bar upon this ad- 
mired and eloquent judgment, I take leave 
to add my cordial assent. It is uttered in 
such a liberal spirit, in such a tone of grace- 
ful moderation, and in such a philosophical 
and rational equity, that it can scarcely fail 
of universal approbation. The question was 
not however, as the learned judge supposed, 
"untouched by any court." A like judgment 
had been pronounced in America many years 
ago; and it fell to my lot in my early pro- 
fessional life to have taken a report of a case 
(which has since found its way into print) 
in which this docti-ine was fully discussed 
and recognised in a court of common law. 
In om* admiralty courts it received an ex- 
plicit support at a very early period. See 
Abbott, Shipp. (Story's Ed. 1810) p. 4S7, note. 
There is no pretence, that any extraordinary 
compensation has been allowed in the pres- 
ent case. The wages are at tho ordinary 
rate, and all the ordinary risks of loss, fas- 
tened upon the seamen during the voyage by 
the maritime law, attach to their earnings 
here. The duty of the court, under such ch-- 
cumstances is plain; it is to set aside the 
stipulation as grossly inequitable. But it 
is said, that this is the case of a mate, which 
is distinguishable from that of a common 
mariner, because his rank, character, and in- 
telligence, place him above the pupilage, 
which the law chooses to impute to the or- 
dinary laborers of the sea. There is certain- 
ly a plausible ground for a distinction be- 
tween tile higher officers of the ship and the 
common mariners in many voyages, and it 
deserves grave consideration; but whether 
it would be safe to apply it to all short voy- 
ages in small vessels, or even to West India 
voyages in general, is more than I am pre- 
pared to answer. There are cases, in which 
the officer is so low in rank, or from the na- 
ture of the voyage so slightly in advance of 
the common seamen, that the distinction 
would perhaps partake more of refinement 
than justice. It would take from the rule 
a saving grace in cases, which might call 
most loudly for its enforcement. But it is 
unnecessary nicely to scan this proposition, 
because here the mate, in answer to the al- 
legation of the owner, denies on oath any 
linowledge of the existence of such a clause 
in the shipping paper. It has been said, 
that a clause of similar import was some 
years ago introduced into the articles, and is 
now in common use in the port of Portland; 

6 Decided March 19. 1822, and reported in the 
London New Times, Marcn 20, 1822, and New- 
York Evening Post, May 13, 1822. 
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and from that circumstance the court ought 
to presume a knowledge on the part of the 
mate of this stipulation. Now, it might be a 
sufficient answer, that in this case there is- 
no evidence of the former habits and voy- 
ages of the mate. For aught, that appears, 
this may have been his first and only voyage 
from Portland. The presumption could only 
arise, when the habit of constant employ- 
ment in the port under similar articles must 
be supposed to force knowledge home to 
the most inattentive ofiicer. But in point of 
fact, the printed stipulation in the ship's 
articles at Portland is not exactly similar 
to that, now under consideration. In the 
printed form handed to the court, the clause 
stands thus, "Deducting therefrom all such 
expenditures as the masters or owners of 
said vessel, cargo or freight shall have in- 
curred in any port, for medicine, surgical 
and medical aid, nursing, and all and every 
expenditure whatever, by reason of sickness, 
wounds, or other disease, for or on accoimt of 
such seaman or mariner, beyond what may 
be furnished from the medicine chest, on 
board of said vessel, the same chest being 
provided according to law." In some re- 
spects this clause is more extensive than that 
before the court, for it includes nm-sing and 
all other expenditures; in other respects it is 
more limited, for it annexes a condition, that 
the medicine chest is duly provided, whereas 
the other clause is absolute in its terms, and 
independent on any such contingency. So 
that there is no pretence to infer a knowl- 
edge of the one clause from that of the othei". 
Looking then to the other circumstances of 
the case, the peculiar structure of the clause, 
its position in the instrument, and the abso- 
lute denial on oath by the libellant, it does 
not seem too much to hold, that it was never 
in his contemplation a part of the shipping 
articles. He was ignorant of its existence, 
and never assented to its obligatoi-y force. 

But there remains an insurmountable ob- 
jection to the clause in the articles before 
the court, that has not yet been alluded to. 
I mean its utter hostility to the act of con- 
gress. It is an attempt to procure through 
the medium of contract a dispensation from 
obedience to the express command of the leg- 
islature. In the eye of this clause, it is 
wholly immaterial, whether the medicine 
chest be properly fm'nished or not, or indeed 
whether there be any on board. It annexes 
no condition, and assumes no responsibility 
on this head. And if by a stipulation of this 
sort the \egislative policy can be evaded, it 
is easy to foresee that the scheme will soon 
become universal in its adoption and com- 
plete in its operation. A public grievance so 
mischievous cannot for a moment be permit 
ted. The law will work its way through 
every contrivance of this nature. And I 
have no hesitation in pronouncing, that the 
clause is illegal from its direct contravention 
of the policy of the act of congress. Even 
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if this interpretation pf the clanse admitted 
of conti'oversy, and we should ihcoi-porate 
into It an implied proviso, that thejuedicine 
chest should be regularly supplied, it would 
not aid the present case. For, upon the di- 
rect and satisfactory evidence of highly in- 
telligent physicians, the medicine chest of 
the Enterprize was utterly inadequate for 
the voyage. In the course of the investiga- 
tion of this suit, it has come to the knowl- 
edge of the coux't, that there is a most crim- 
inal neglect and indifEei*ence on this subject, 
that cannot but excite tlie most painful sur- 
prise and mortification. When we find, that 
some merchants in this neighborhood, in- 
stead of dh'ecting a medicine chest to be fur- 
nished and replenished with an adequate 
stock of all the necessary medicines, drive a 
hard bargain for a supply of the most ordinary 
kinds, and of those least adapted to the 
voyage, at a very trifling fixed price; and 
when even such medicines are insufficient in 
quantity, it cannot but create a feeling little 
short of indignation, tbat there should exist 
among a moral people, such an insensibility 
to human suffering, and such a carelessness 
of human life. This information, which for 
the first time has been brought to the notice 
of the court, is most unwelcome, and calls 
upon it, as an imperious duty, to pronounce 
the most pointed reprobation of the practice. 
If owners will persist in this practice, they 
shall not, so far as this court is concerned, de- 
rive any benefit from such a violation of du- 
ty. "Whenever they seek to exonerate them- 
selves from the charges of sickness imposed 
upon them by the maritime law, the burthen 
of proof of the sufficiency of the medicine 
chest in all respects rests upon them. And 
the court wiU require the fact to be estab- 
lished by the testimony of disinterested per- 
sons, and not exclusively to depend upon 
parties, who have trafficked for the supply at 
a low fixed rate, and may feel a deep interest 
in point of reputation and custom to gloss 
over the infirmities of the transaction. In 
this way the obvious policy of the act of con- 
gress will be enforced, and the mischiefs of 
a gross departure from it may be in some 
measure redressed. 

In every view, which the- court has been 
able to take of the point now under consider- 
ation, the respondents have failed to estab- 
lish, that they were not originally liable for 
the charges of sickness claimed by the libel- 
lant. But it is insisted, in the last place, 
that the claim, whatever might have been 
its original validity, has been completely ad- 
justed and settled by the parties. And a re- 
ceipt, given by the libellant, is relied upon 
as satisfactory proof of the fact. In respect 
to instruments of this nature, however gen- 
eral and comprehensive their terms may be, 
there is no pretence to say, that they have a 
binding and conclusive effect The most, 
tliat can be attributed to them, is, that they 
afford prima facie evidence of all, that they 
purport to declare, and that they are to 



stand, until overthrown by counter proof 
from the other party. They do not arrogate 
the high prerogatives, which the common law 
has attributed to releases under seal; and 
even these may be set aside in equity, when 
surprise, fraud, mistake, or tmdue influence 
have intervened to the material injury of 
tlie party. It need hardly be said, that courts 
of admiralty in the administration of their 
duties, seek to follow the general principles 
of justice, rather than technical rules, and 
consequently avail themselves more of doc- 
trines founded in general equity, than in the 
inflexible strictness of the common law. 
They have not the rashness to impute blame 
to the latter, for they are not insensible of its 
excellence. But they imderstand, that the 
common law does not affect to apply reme- 
dies to all cases of injustice; and leaves to 
other courts the full right to pursue a more 
enlarged equity, whenever their constitution 
enables them to favour and support it. 
When a receipt is given in full of all demands, 
it is not to be taken in the admiralty as con- 
clusive. It is open to explanation, and upon 
satisfactory evidence may be resti-ained in 
its operation. But the natural presumption is 
in its favom', and that presumption wiU pre- 
vail, until it is displaced by du'ect proof or 
strong circumstances. Indeed in cases of 
doubtful or conflicting claims, where a com- 
promise takes place, and receipts are given, 
as final discharges between the parties, upon 
deliberate consideration and in good faith, 
there is the greatest reason to uphold these 
insti'uments, for they tend to general repose 
and security. But when there has been no 
such compromise; when there has been an 
entire mistake of right, or an unobsei-ved 
comprehensiveness in the language, reaching 
beyond the matters under settlement, there 
would be gross injustice in refusing the in- 
jured party an equitable relief. These ob- 
servations apply to general receipts. But 
when, as in the present case, the receipt is 
merely annexed to the foot of an account, 
and admits the payment of the balance only, 
it is to be viewed merely as a stated ac- 
count, and confined in its operation to the 
items, which are specified. It cannot by any 
ingenuity be made to reach other claims, 
which it neither recognises nor repudiates. 
Now ' a stated account is liable to be im- 
peached; and iA a fit case the party is ad- 
mitted to sm-charge and falsify it If er- 
rors and mistakes are apparent on the face 
of it or the party comes with a sti*ong case, 
recent! facto, courts dealing in equities are 
in the constant habit of affording relief. 
And, what presses with more force on the 
present occasion, there are situations of pe- 
culiar influence and confidence between the 
parties, in which the opening of settled ac- 
coimts is very reluctantly refused, and very 
easily permitted. Bu* it is not necessary 
to examine this matter very minutely, be- 
cause, in the case before the court, there is 
no settlement of any claim, except that of 
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wages and an inconsiderable item for medi- 
cines. The other items are not even men- 
tioned in the accoimt; and it is signed with 
an express exception of eri'ors. It therefore 
concludes nothing, and is now open to cor- 
rection as to the item of medicines, for 
which, upon the principles already stated, 
the libellant is not liable. As a receipt, or 
as a stated account, it presents no bar what- 
soever to the controverted claims; and if a 
final settlement of these claims is to be es- 
tablished upon evidence aliunde, that evi- 
dence has not as yet been produced. On the 
other hand, such a settlement is utterly de- 
nied by the oath of the libellant, and that 
oath is supported by the exception of errors 
on the settled account. This point of de- 
fence may then be dismissed without far- 
ther comment, as sustained neither de facto, 
nor de jure. 

The material points presented at the bar 
Iiaving been considered, the remaining duty 
of the court is to pronounce its own judg- 
ment; and it is, that the decree of the dis- 
trict court be reversed, and that the sum of 
fifty-two dollars and sixty-two cents, togetlier 
with the costs of suit be awarded to the 
libellant In justice to the district judge it 
is proper to remarli, that the case stands be- 
fore tlys court very differently in point of 
evidence from that, which was presented to 
him. Decree accordingly. 
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In re HARDIN. 

[1 Haslr. 163; 1 N. B. R. 395 (Quarto, 97); 1 

Amer. Law T. Rep. Banlcr. 4S, 119; 

15 Pittsb- Leg. J. 343.] i 

District Court, D. aiaine. March 16, 1868. 

Baxkrtjptct — Proof op Bebt — Statdte of Lim- 
itations — Revival. 

1. A debt, barred by the statute of limita- 
tions in the state where the bankrupt resides, 
is not provable in bankruptcy against his es- 
tate by a creditor resident in another state, even 
though not barred by the statutes of that state. 

[Cited in Re Cornwall, Case No. 3,250; Re 
Noesen, Id. 10,288; Nicholas v. Murray, 
Id. 10,223.] 

2. Nor is such debt revived. by the entering 
of it on the schedule of the bankrupt's liabili- 
ties. 

[In bankruptcy. In the matter of Herman 
P. Hardin.] Two questions were certified by 
Mr. Register Thatcher to the court for deci- 
sion: (1) Are debts due citizens of Massachu- 
setts and Rhode Island, who have always re- 
sided in those states, provable against the es- 
tate of the bankrupt, who has always resided 
in Maine, when such debts are barred by the 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission. 1 Amer. Law 
T. Rep. Bankr. 48, 119, contains only a partial 
report,] 



statute of limitations of that state? (2) Ai-e 
such debtsi when so barred, revived by the 
bankrupt's entering them upon his schedule 
of liabilities annexed to his petition in bank- 
ruptcy? 

POX, District Judge. The first question has 
been carefully examined by Blatchford, J., in 
Re Ray [Case No. 11,589], and that learned 
judge in an elaborate opinion, decides that 
such demands are provable, notwithstanding 
they would otherwise be barred by the statute 
of limitations in an action at law. Judge 
LoweU, upon the same question, in a very able 
opinion in Re Kingsley [Id. 7,819]. holds that 
such claims are not provable against the estate 
of the bankrupt 

I have carefully examined the opinions, and 
I concur in that of Judge Lowell. I do not 
feel it incumbent on me to do much more than 
refer to his opinion for the reasons which lead 
me to this conclusion. It seems to me beyond 
all question, that if these claims were allowed 
by the register and district judge, and an 
appeal should be taken under the 24th section 
of the banki-upt act [of 1867 (14 Stat. 52S)] 
that on trial before the circuit court the claim- 
ant must fail. This section expressly declares 
that in such an appeal, the creditor shall set 
forth his claim in a statement "substantially 
as in a declaration for the same cause of 
action at law, and the assignee shall plead 
or answer thereto in like manner, and like 
proceedings shall thereupon be had in the 
pleadings, trial and determination of the cause, 
as in an action at law, commenced and prose- 
cuted in the usual manner in the com-ts of 
the United States." 

Could not an assignee plead the statute of 
limitations in such a cause? This language 
expressly authorizes it. It says the assignee 
shall plead in like manner, and like proceed- 
ings shall be had in the pleadings and trial 
as in an action at law in the courts of the 
United States. These courts, in Maine, in an 
action against a resident of Maine, must be 
governed by the laws of Maine regulating the 
limitation of actions, if they are properly 
pleaded, and can administer none other. The 
lex fori must control. Bank of U. S. v. Don- 
nally, 8 Pet. [33 U. S.] 372. 

Judge Blatchford admits that no debt can 
be considered "due and payable," which is 
barred by the statute of limitations; and that 
a debt so barred cannot be proved. If an 
action was pending before him in the circuit 
court in New York on such a demand, and the 
assignee should plead the statute of limitations 
of New York, it certainly seems to me that 
the judge would be bound to recognize the 
validity and effect of the plea. There is not 
a word in the whole bankrupt act which 
authorizes him to reject it, or restrain it from 
its full and ordinary effect; on the contrary, 
the 24fh sec. above quoted, as I apprehend, 
in terms requires the court to proceed in the 
pleadings, trial and determination of the cause, 
as in an action at law. 
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The provisions of tlie 22d section, recLuiring 
the court to reject all claims not duly proved, 
■or when the proof shows the claim to he 
grounded in fraud, illegality, or mistake, in 
my opinion tend to corroborate this construc- 
tion, and sustain the view that only legal 
■claims, such as could he sustained against the 
bankrupt in an action at law, are provable. 

Would the claim of the creditors in the pres- 
■ent case of^er a basis for involuntary proceed- 
ings? The language of the 39th section au- 
thorizes a party guilty of certain acts to be 
xidjudged a bankrupt on the petition of one or 
more of his creditors, the aggregate of whose 
-debts provable under this act amount to at 
least ?2o0. Will it be claimed that debts to 
the amount of ?250, upon which no recovery 
■could be had in the circuit court by reason of 
their being barred by the statute of limita- 
tions, would be such an indebtment as could 
•sustain an involuntary petition in bankruptcy? 
No provision can be found in the statute, 
which debars the debtor in such a case from 
:saying, "I do not owe the claim, the debt is 
not a legal one, and cannot be sustained 
against me"; and yet, the language describing 
the hidebtment is, "debts provable under the 
act." Would not a debtor,* owing demands, 
which could be legally enforced against him, 
iind also outlawed demands, have a right to 
pay or secure all of the former, and would 
«uch conduct be an act of bankruptcy, subject- 
ing him to the provisions of the' involuntary 
■claiise in behalf of the creditors of these out- 
lawed debts? [Would such a preference be 
set aside, and the transfer adjudged invalid, 
and the holders of these old debts allowed to 
share and divide among themselves, all the 
property so conveyed in preference, or in pay- 
ment of legal and valid claims, to the enthre 
•exclusion of the holders of these demands, 
and would such a preference and payment, of 
■every dollar which could be recovered against 
him, deprive him of his discharge, if he should 
1)6 driven into bankruptcy by the holders of 
the claims barred by the statute? Such con- 
sequences would seem to result, 'if the lan- 
guage of the 39th section, "debts provable 
against him," would include demands barred 
Tjy the statute, and if the holders of such de- 
mands are to be recognized as creditors en- 
titled to avail themselves of the benefit of 
this section.] 2 

The language of the statute, to authorize 
-such a construction, and subject a party to 
bankruptcy on claims to which he had before 
the act a complete defence at law, should be 
.-so positive and certain, as to admit of but 
-one construction, and I can find nothing there- 
in which authorizes me to so interpret it. It 
Is admitted that such has been the law in 
England ever since the decision of Ld. Elden 
an Ex parte Dewdney, 15 Ves. 479, and no 

2 [From 1 N. B. R. 395 (Quarto, 97).] 



good reason I think exists for a different con- 
struction of our bankrupt act The only argu- 
ment presented against this view is, that if 
this is the true construction, the bankrupt will 
not be discharged from his old demands, as 
only provable debts axe discharged. I have, 
no doubt that these are provable debts, and 
that they will be discharged by the certificate 
if granted. They are of a provable character, 
but are no longer "due and payable," because 
the law of the forum designated by congress 
for the adjudication presumes their payment, 
and a demand that is paid no longer exists as 
a legal, provable cause of action. The rea- 
soning of Judge Ixiwell on this point is en- 
tirely satisfactory to me, and therefore, is to 
my mind a complete answer to the objection, 
that the debtor would not be released from 
these claims by his discharge. Proof disal- 
lowed. 

[The entry of these claims by the bankrupt 
on -his schedule of liabilities cannot be con- 
sidered as a waiver of the statute, or a new 
promise to take them out of the statute. A 
naked acknowledgment of a debt is, of course, 
not a new promise, but is only evidence from 
which the court or jury may infer a new prom- 
ise on the part of the debtor, and to authorize 
such an inference, to use the language of Mr. 
Justice Story inBellv.Mori'ison.lPet [26 U.S.] 
351, "if there be no express promise, but a prom- 
ise is to be raised by implicattonof law from 
the acknowledgment of the party, such an ac- 
knowledgment ought to contain an unqualified 
and dh:ect admission of a previous subsisting 
debt, which the party is liable and willing to 
pay. If there be accompanying circumstances 
which repel the presumption of a promise or 
intention to pay, we think they ought not to 
go to the jury as evidence of a new promise 
to revive the cause of action." An intention 
to pay his liabilities is certainly the farthest 
thing possible to be inferred from a debtor's 
filing a petition in bankruptcy to be discharged 
therefrom. On the contrary, he thereby says 
he cannot pay and does not intend to pay, or 
to have them remain as outstanding demands 
against him; instead of paying, he means 
and intends forever to be discharged there- 
from. 

[I understand that Judge LOWELL and 
Judge BLATOHPORD both agree in this re- 
sult, and are of opinion that the demands are 
not taken out of the sUtute by being thus 
entered by the bankrupt in his schedules of 
liabilities. The demands of these creditors 
are not provable against the estate of the 
bankrupt, and it will be so certified to the 
register,] a 



HARDIN (TRUMAN v.). See Case No. 14,- 
205. 
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Case No. 6,049. 

HARDING V. ALTBMUS. 

[1 Wkly. Notes Cas. 12.] 

Circuit Court, E. t). Pennsylvania. Oct. 5, 
1874. 

Taxation of Costs — Expexse of Printing asd 
TnASSL.\TiNG Testimoxv. 

[Where the bill is dismissed, defendant is not 
entitled to add to his bill of costs the expense 
of printing the testimony in bis behalf, or of 
translating depositions taken in France under 
letters rogatory.] 

Complainant's bill haying been dismissed, 
the defendant added to his bill of costs the 
expenses of printing the testimony in his 
behalf, and of translating certain depositions 
which had been taken in France under let- 
ters rogatory, and were in the French lan- 
guage. Upon taxation of costs before the 
clerk of the court, these items were disal- 
lowed by him. Defendant filed exception to 
this ruling. 

Mr. Sheppard, for exceptions, 
Mr. Harding, contra. 

McKENNAN, Circuit Judge, overruled the 
exceptions. 



HARDING (CALDWELL v.). See Cases Nos. 
2,301 and 2,302. 



Case No. 6,050. 

HARDING V. CROSBY. 

[17 Blatchf. 34S.] i 

Circuit Court, S. D. New York. Dec. 10, 1879. 

Bankhuptct — Suit by Assignee to Set Aside 
Previous Assigsmest— Necessary Parties. 

1, An assign,ee in bankruptcy brought a suit 
in equity against the voluntary assignee of the 
bankrupt, to set aside a conveyance made by the 
bankrupt, within three months before the filing 
of the petition in bankruptcy, to the defendant, 
in trust for the benefit of all the creditors of 
the assignor, witiout any preferences: Hdd, 
that, as the direct effect of the conveyance, if 
upheld, would be to keep the property away 
from the opei-ation of the bankruptcy law and 
from distribution by the courts and officers of 
the United States, and to give it and its admin- 
istration to a trustee selected by the debtor, the 
plaintifE was entitled, under section 5,129 of the 
Revised Statutes, as amended by the act of 
June 22, 1874 (18 Stat. 390), to the relief ask- 
ed. 

2. The bankrupt is not a necessary party to 
such suit. 

[This was a bill in equity by William A, 
Harding against Charles P. Crosby.] 

William B. Hornblower, for plaintiff. 
Charles P. Crosby, for defendant. 

WHEELER, District Judge. This cause 
has been heard on bill, answer, replication, 
proofs and argument. The bill is brought 
by the orator, as assignee in bankruptcy, to 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



set aside a conveyance by the bankrupts of 
all their property to the defendant, In trust 
for the benefit of all their creditors, with- 
out any preferences, made within three 
months of the filing of the petition. The 
answer admits the conveyance but denies 
that it was made with a view to pre- 
vent their property from coming to their 
assignee in bankruptcy, or to prevent it from 
being distributed xmder the bankruptcy laws 
of the United States, or to hinder their opera- 
tion. The answer is traversed. The princi- 
pal question, is, whether such a conveyance 
is within the provisions of section 5129 of the 
Revised Statutes of the United States, as 
amended by the act of June 22d, 1874, (18 
Stat. 390). That section does not require that 
the assignment be fraudulent, to be avoid- 
ed. If it did this conveyance was out of the 
usual and ordinary course of business of the 
bankrupts, which would be prima facie evi- 
dence of fraud, according to the provisions 
of section 5130. It is only necessary that 
it be made with a view to prevent the prop- 
erty from being distributed under the bank- 
ruptcy laws. The insolvency and contempla- 
tion of it being admitted, the direct efEeet of 
the conveyance, if upheld, would be to keep- 
the property away from the operation of 
those laws, and from distribution by the 
courts and officers of the United States, and 
to give it and its administration to a trustee 
selected by the debtors. They must be deem- 
ed to have intended these direct consequen- 
ces of their act, and to have committed the- 
aet in view of the consequences. These con- 
siderations bring this case within the stat- 
ute. Although, when the bankrupt law of 
1867 [14 Stat. 517] first came to be con- 
stnaed, there were some decisions by emi- 
nent judges to the contrary of this, they 
have not been followed, and the cm-rent of 
the deeisons has almost, if not quite, uni- 
formly since then been in accordance with 
this. It would serve no useful purpose to 
name these cases here. 

There is, also, an objection because the 
bankrupts are not made parties to this bill. 
It is argued that they are necessary parties- 
to a bill to enforce an assignment in trust, 
because there may be an excess, after pay- 
ment of debts, in Oie hands of the trustee, be- 
longing to the debtor, and that the same is 
true here, and that they are or may be inter- 
ested to have the assignment upheld. Here, 
however, all the property of the bankrupts 
subject to the exemptions, is vested in the as- 
signee in bankruptcy, and there could not 
be any excess, after administration of the- 
trust, belonging to the bankrupts personally. 
Hence, there is no occasion for joining the- 
bankrupts. Let there be a decree setting 
aside the conveyance, and for delivery of 
the property, and for an account, according 
to the prayer of the bill. 



HARDING (HASKINS v.). See Case No. 6,- 
196. 
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HARDING- (KELLT ^.). See Case No. 7,670. 

HARDING (McKINSEY t.). See Case No. 
8,860. 

HARDING T. The MAVERICK. See Case 
No. 9,316. 

HARDING V. REPLIER. See Case No. 10,- 
401. 

HARDING (UNITED STATES v.). See Case 
No. 15,301. 



Case No. 6,050a. 

HARDING T. WALKER. 

[Hempst. 53.] i 

Superior Court, Territory of Arkansas. April, 
1828. 

Wages— GrAMisG Contkacts. 

1. Gaining contracts are contrary to good 
morals, and void. 

2. All wagers are not void; but all gaming 
contracts are. 

[This was an action at law by Albert G. 
Harding against Alexander S. Walker.] 

Before JOHNSON, ESKRIDGE, and TRIM- 
SLE, JJ. 

OPINION OF THE COURT. This is an 
action on the case, brought by the plaintifiE 
to recover of the defendant the sum of one 
hundred and fifty dollars, won at a game of 
cards, caUed "seven up." To the declaration, 
the defendant demurs, and insists that there 
is no cause of action set forth. He admits 
that the game mentioned is not one of those 
prohibited by statute, but claims that there 
is not a good consideration at common law 
set forth. 

The demurrer must be sustained- on two 
groimds: First, because the contract is with- 
out a good or valuable consideration. It is 
settled that the law will not raise an assump- 
sit without a consideration, or support an ac- 
tion on a nudum pactum. See 1 Bibb, 182; 6 
Johns. 194; Comyn., 9. Second, because it is 
a gaming contract, and against good morals. 
In the case of Bunn v. Ricker, 4 Johns. 432, 
a distinction is taken between wagers and 
gaming contracts. Wagers against public 
policy or good morals are void as gaming con- 
tracts. It is clearly to be inferred from the 
opinion of the court and the cases referred 
to, that all wagers are not void, but that all 
gaming contracts are. In the case of Good 
v- Elliott [3 Term R. 093] Grose, J., says that 
wagers are not void as gaming contracts. 
Lord Mansfield, in the case Da Costa v. Jones 
[Cowp. 729] says, whether it would not have 
been better policy to have treated all wagers 
as gaming contracts, and to have held them 
void, is too late' to discuss. Thus all declare 
that some wagers are to be supported, but 
deny the validity of all gaming contracts. 
This is a gaming contract, and therefore void. 
Demurrer sustained, and judgment for the 
defendant. 

1 [Reported by Samuel H. Hempstead, Esq.] 



Case No. 6,051. 

HARDING et al. v. WHEATON et al. 

[2 Mason, 378.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1821.2 

Bill in Eqditt to Set Aside Deed — Undue Is- 

FLUENOB. 

1. A court of equity has jurisdiction to enter- 
tain a suit upon the application of Tieirs at law 
to set aside a deed of land obtained from their 
ancestor by undue influences, he being so weak 
in mind and body as to be open to such influ- 
ence, although he be not absolutely insane. And 
the like doctrine prevails, where one of the heirs 
at law has, with the consent of the others, taken 
such a deed upon an arrangement, ttiat the same 
shall be considered as a trust for the mainte- 
nance of the father, and after his death for the 
benefit of all his heirs. 

[Cited in Fishburne v. Ferguson's Heirs (Va.> 

4 S. E. 581; Ashmead v. Reynolds, 134 Ind. 

143, 33 N. E. 763; Moore v. Moore, 56 Oal. 

94; Fishburne v. Ferguson's Heirs, 84 Va. 

110, 4 S. E. 575.] 
[See note at end of case.] 

2. Under circumstances, such a conveyance- 
may be allowed to stand security for actual ad- 
vances and charges, and set aside as to all oth- 
er purposes, on account of imposition. 

[Cited in Nailor v. Nailor, 5 D. C. 93.] 
[See note at end of case.] 

This was a bill in equity brought by [Ste- 
phen Harding and another] two of the heirs 
at law of Comfort Wheaton,_ deceased, which, 
charged, that on the 9th of May, 1805, Com- 
fort Wheaton was seized of certain real es- 
tate in Providence; that he was then infirm 
and weak, both in body and mind, being 
very old, viz. seventy-five years of age, and 
having been severely affected by a stroke of 
the palsy, which destroyed the soundness of 
his understanding; that he was conducting 
himself in such a manner, that his children 
and friends were seriously apprehensive, that 
he would waste his estate, and contemplated 
placing his person and estate, according to- 
the laws of Rhode Island, under guardian- 
ship; that with a view to avoid this neces- 
sity, it was agreed between Asa Handy, one- 
of "file defendants, (a son in law of Comfort 
Wheaton,) and the other defendant Caleb 
Wheaton, (the eldest son of the said Com- 
fort,) with a -view to the appropriation of 
the estate for the maintenauce of their father 
during his life, and the preservation of the 
residue after his decease for the benefit of 
all the heirs, that Handy should procure a 
conveyance of all their father's property to 
himself for these purposes, and should exe- 
cute an instrument declaring these purposes 
for the benefit and security of the heirs; that 
accordingly Handy procured a conveyance 
of the real estate to be made to him in fee, 
by formal conveyances duly executed by 
Comfort Wheaton on the 9th of May, 1805, 
for the nominal consideration of $2,178, and' 
also took possession of the personal estate; 
and that Handy had ever since occupied and 

1 [Reported by William P. Mason, Esq.] 

2 [Affirmed in part and reversed in part in. 
11 Wheat. (24 U: S.) 103.] 
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held the said real and personal estate, and 
received the whole rents and proceeds, but 
had never during the life of said Comfort 
Wheaton, nor since his decease, executed any 
such acknowledgement of ti'ust, but always 
refused so to do, and now claims the same 
■estate to his own use; that Comfort died on 
the 19th of December, 1810, leaving the plain- 
tiffs and the defendant Caleb Wheaton, and 
Correct Handy, and Mary Handy, (daughters 
of the defendant, Asa Handy, and Mary his 

wife, before that time deceased) and 

Wheaton, and Wheaton, sons of Daniel 

Wheaton, deceased, his heirs at law; that 
after his death the defendant Caleb, with the 
dissent of the other heirs, procured adminis- 
tration to be taken upon his father's estate, 
by Thomas Burgess, Esq., with a view to de- 
feat the deeds of the real estate so made to 
Handy; that Comfort Wheaton's estate was 
afterwards declared insolvent; and that the 
real estate conveyed to Handy was after- 
wards sold as the estate of Comfort Wheaton 
under an order of court, according to the law 
of Rhode Island, at public auction, and the 
■defendant Caleb Wheaton became the pur- 
-chaser of the same at the sale expressly for 
the benefit of all the heirs (he being the prin- 
cipal creditor to the estate); that the monies 
received by Handy from the personal estate, 
and the rents and profits of the real estate so 
■convej-ed to him, greatly exceeded all the 
sums expended by him in support of the in 
testate. The bill then prays relief in the 
premises, and that the defendants may truly 
account respecting the same; and that a de- 
cree may be rendered exonerating the same 
estate from the deeds to the defendant Han- 
-dy, after satisfying his claims, if any, and 
ordering one fifth part of the real estate to 
be set off to the plaintiff Nancy, and one fifth 
part to the plaintiff Sterling, and for other 
relief. The answer of the defendant Caleb 
AVheaton admitted all the substantial facts 
charged in the bill, and stated his claims 
against his father's estate to be $620.15, and 
the consideration in the deed of the adminis- 
trator to him to be ?500, The answer of the 
defendant Handy admitted the execution of 
the deeds to him by Comfort AVheaton, and 
alleged them to have been made bona fide, 
and for a valuable consideration; that the 
real consideration on his part was an under- 
taking (besides other main objects) to pro- 
vide a suitable maintenance for the grantor 
■during his life, and payment of his debts, 
&c.; all which was secured to be done by 
two bonds executed by the defendant Handy 
to the grantor, and deposited with a trustee; 
it further stated, that Handy had strictly per- 
formed the conditions of these bonds, and ex- 
plicitly asserted, that the grantor was of 
■sound mind and capacity to make the con- 
veyances, and as explicitly denied the trusts 
and pretences for the conveyances set forth 
in the bill. Issue being taken upon this an- 
swer, the cause came on to be heard upon 
the whole evidence and proofs in the cause. 



Searle and Burgess, for plaintiffs. 
Robbins and Tillinghast, for defendants. 

STORY, Circuit Justice. This cause has 
been argued with great care and ability, and 
it would have been satisfactory to the court, 
if equal attention had been bestowed on the 
preliminary proceedings. The bill contains 
unnecessary amplifications and minute de- 
tails, apparently inserted to give a complex- 
ion to the cause, but in no respect essential to 
a complete exposition of the case propounded 
by the plaintiffs for relief; and it wants that 
brevity, accuracy, and neatness of statement, 
which are so commendable in all chancery 
pleadings. The answer is still more faulty, 
dealing in matter impertinent to the charges 
in the bill, and besides being argumentative, 
it assumes the character of a cross bill, and 
proposes grave interrogatories, instead of con- 
fining itself to its own proper office of a plain 
direct reply to the charges made by the bill. 
The depositions are worded with impertinent 
and leading questions and irrelevant facts, 
which tend to obscure the merits, and draw 
the attention of the parties from the real 
points in controversy, to matters utterly un- 
important to the decision of the cause. The 
wisdom of the rule, requiring all depositions 
in chancery to be taken under commission up- 
on interrogatories previously settled and ar- 
ranged, is most completely established by the 
inconveniences, which have grown up under 
our own lax and inaitificial system. It is 
time we were arrived at a more systematic 
and regular practice. The great mass of tes- 
timony in this case, extending, as I believe, 
to more than eighty depositions, would be re- 
duced in bulk to one half by the mere sup- 
pression of improper matter; and the residue 
after this deduction would be more direct, sat- 
isfactory, and pointed, if written interrogato- 
ries had been addressed to the witnesses, (free 
from the objection of being leading questions) 
such as the learned counsel in this cause 
would have undoubtedly advised, if they had 
been consulted in the preparation of them. It 
is with reluctance, that I make these remarks; 
but they are called from me by a sense of 
duty. And if faults, so obviously easy of cor- 
rection, shall continue to embarrass our pro- 
ceedings, it will be necessary in future to 
adopt a more rigid course, and to refer the 
proceedings to a master to be corrected at the 
cost of the parties^. 

The first point, to which the attention of the 
court has been drawn, and which is prelimi- 
nary in its nature to all other inquiry, is, 
whether the court has jurisdiction of this 
cause, sitting as a court of equity. It is said, 
and tnily, that by the laws* of the United 
States (Act Sept 24, 1789, c. 20, § 16 [1 Stat. 
82]) no suit in equity can be sustained "in 
any case, where plain, adequate, and com- 
plete remedy may be had at law." But this 
clause is merely affirmative of the general 
doctrine maintained in courts of equity, and 
has never been construed in any degree to 
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abridge the original equity jurisdiction. It 
appears to me most clear, as -well upon princi- 
ple as authority, that the case charged upon 
the face of this bill is one to which the juris- 
diction of equity attaches, and that an ade- 
quate and complete remedy cannot be admin- 
istered at law. Frauds and trusts are em- 
phatically within the jurisdiction of courts of 
equity, and these lie at the very foundations, 
on which this bill rests. This is not a case 
lil;e that supposed in the reasoning in Russell 
V. Clarlie (7 Cranch [11 U. S.] 89), cited at 
the bar, where the remedy is ordinarily at 
law, and the only ground for equitable inter- 
ference is tlie discovery sought to establish 
the fraud. In such a case if the discovery 
fails, the plaintiflE shall not be permitted to 
sustain his suit in equity, and thus change 
the regular forum to which the decision of the 
case properly belongs. But here, independ- 
ently of any discovery, the case, if made out 
in proof, justifies equitable relief. The deeds 
to Handy may be set aside, or held good sub 
modo, an account of rents and profits may be 
ordered, and the property may be apportioned 
among the heirs according to their respective 
rights. Besides, even supposing Handy's 
deeds to be void, as the legal title to the real 
estates is now in the other defendant Caleb 
"Wheaton, it is most manifest, that if the heirs 
are entitled to any relief against him, it can 
only be administered in a court, where that 
deed may be made subservient to the real eq- 
uities of the whole case, as between all the 
parties; and no person will for a moment con- 
tend, that such relief could be obtained in a 
court of law. 

Then again it is urged, that here a trust is 
set up resting in parol, and that it is inconsist- 
ent with the rules of law, and the statute of 
frauds, to establish any trust, which is not a 
resulting trust, by parol evidence. And to 
add to the force of this objection, it is stated, 
that the trust here attempted to be enforced 
is not between the grantor and grantee, but 
upon a collateral agreement with a stranger, 
to which the grantor was not privy, and hav- 
ing no just or adequate consideration or proof 
to support it. 

It does not appear to me necessary in this 
case to decide, whether the statute of frauds 
of Rhode Island (Rhode Island State Laws, p. 
473) can apply to cases of this nature, or 
whether the English statute of frauds has 
been introduced into practice in Rhode Island, 
so as to have become, under the express dec- 
laration of the legislature, a part of the law of 
the land (Id. p. 78, § 5). Nor do I think it 
necessary to consider, in what cases parol ev- 
idence may be admitted to establish trusts up- 
on the principles of the common law, or the 
construction of the statute of frauds (see Da- 
vis V. Symonds, 1 Cox, 402; Hutchins v. Lee, 
1 Atk. 447), because this cause does not es- 
sentially depend upon any such grave and im- 
portant discussions. And for the same rea- 
son I pass over the point, how far this court 
would enforce a collateral agreement or trust. 



lilie that charged in the bill, made with a 
stranger to the estate without consideration, 
and resting in parol, though the case of Bart- 
lett V. Pickersgill (1 Eden, 515, 4 East, 577n.,. 
and 1 Cox, 15; and see Botsford v. Burr, 2. 
Johns. Ch. 405) is very significant on this sub- 
ject. My reason for passing over all these- 
topics is, that assuming the agreement stated 
in the bill to be incapable as an agreement of 
being supported in law, or as not proved in 
fact, still if the other circumstances alleged 
are true, it is impossible, that the conveyan- 
ces to Handy can be supported as absolute 
conveyances. The most, that under such cir- 
cumstances he can be permitted to claim, is^ 
that they should stand security for the ad- 
vances made, and charges incurred by him 
for the grantor during his life time; and 
therefore, in this view of the case, there arises- 
by operation of lalv, a resulting trust for the 
heirs of the grantor to the same extent, and 
of the same nature, as that set up in the 
agreement. 

. The material consideration, therefore, is, 
whether Comfort Wheaton was at the time 
of the execution of the deeds to Handy of 
sound capacity and discretion to execute such 
conveyances; and if so, whether under all 
the circumstances they ought justly to be held 
as absolute, or as mere security for the ad- 
vances and charges of Handy. The evidence 
as to the degree of capacity and sanity of 
Comfort Wheaton is certainly contradictory 
to an unusual degree; and it is matter of no 
inconsiderable embarrassment to the court to- 
ascertain, what was his real situation. It is,, 
however, manifest, that after he was afflict- 
ed with a stroke of the palsy, his understand- 
ing was much impaired, his habits of life- 
were greatly changed, and his ability to pur- 
sue business was materially diminished. He 
became intemperate, and addicted to vices, 
which farmed a striking contrast to the reg- 
ularity of his former life. He was squander- 
ing his estate with a negligence, that alarmed 
his children and friends. It is also proved 
by evidence entirely conclusive on this pointy 
that his children, and among others Handy 
himself, expressed a desire, and actually as- 
sisted in the institution of proceedings to 
place him under guardianship. If we add to 
these facts the declarations of Handy him- 
self, as to the incompetency of the party, and 
his extreme old age and infirmity, it does 
not seem too much to assert, that the weak- 
ness of his intellect was such, that if there 
was not an absolute incapacity, there was, a 
state so nearly approaching to it, that a court 
of equity would betray its duty, if it should: 
give a validity to his acts, disposing- of his. 
whole estate, equal to that of a person in full 
health and vigor of mind. The acts of a per- 
son in such a debilitated state are to be 
watched with extreme jealousy; and if these- 
are not entirely void, they are at least to be 
restrained to such effects, as a rational mind 
would be supposed fairly to contemplate. If ■ 
I were, indeed, to give full credit to the tes- 
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timony of the plaintiffs, and it is so higlily 
respectable and cogent, that one is greatly 
staggered in attempting to diminish Its force, 
a. clear case of incapacity would be made 
out, so as to justify a declaration by the 
court, that the deeds were utterly void. But 
even admitting every mitigation, which the 
testimony on the other side can reasonably 
demand, consistentlj^ with the circumstances 
already mentioned, it is diflBcult to resist the 
conclusion, that the party was too imbecile 
to be supposed capable of making a reason- 
able disposition of all his estate. In this 
view of the case, it appears to me, that the 
alleged agreement between Handy and Caleb 
Wheaton, supposing the former intended to 
act with good faith and honesty, (which I 
am bound to presume) becomes not only a 
natural, but a very probable transaction. I 
4o not mean to say, that as an agreement it 
-could have a legal effect and obligation, but 
it may be considered as a family arrange- 
ment, with a view to the suitable mainte- 
nance of the father during his life, and the 
preservation of the property he should leave, 
lor the benefit of his heirs. Laying aside the 
answer of Caleb Wheaton, (which, as the 
answer of a co-defendant, is not evidence 
against Handy) it appears to me, that the 
■other evidence in the case is sufficient, not- 
withstanding Hardy's denial, to establish the 
fact, that such an agreement or understand- 
ing actually took place, and that the deeds 
were executed in pursuance of that arrange- 
ment. I use this fact, however, here, only 
lor the purpose of corroborating the observa- 
tions already made, as to the capacity of 
■Comfort Wheaton; for, if such an arrange- 
ment was made, it demonstrates in the most 
forcible manner the opinion of all parties as 
i;o his incapacity, at least in a judicious man- 
ner, to dispose of his property. I am free, 
however, to declare, that the same conclu- 
sion is satisfactorily established in the case, 
independently of this particular fact 

But the court is pressed with the doctrine 
laid down in Osmond v. Fitzroy, (3 P. Wms. 

129, 131), that where a weak man gives a 
bond, if there be no fraud or breach of trust 
in obtaining it, equity will not set aside the 
bond, only for the mere weakness of the 
obligor, if he be compos mentis; neither will 
the court measure the size of people's under- 
-standings or capacities, there being no such 
thing as an equitable incapacity, where there 
is a legal capacity. And it is hence inferred, 
that unless the court can come to the con- 
clusion, that the party in this case was non 
compos mentis, or that there has been fraud 
-or breach of trust, no relief can be afforded 

against the deeds in controverey. Whatever 
force there may be in the doctrine in Os- 
mond V, Fitzroy in general,— and , it seems 
not to have met the approbation of Lord 
-Thurlow (Griffin v. Deveuille, 3 P. Wms. 

130, note 1 by Mr. Cos; 3 Wood. Lect 
Append. IS; 1 aradd. Ch. Pr. 223, 224),— it 
-cannot be denied, that there may be a de- 



gree of weakness short of legal incapacity, 
which would leave the pai-ty so entirely open 
to influence and imposition, to the persua- 
sions of friends, and the undue operation of 
slight motives, that it would be unjust to 
hold his conveyances entitled to the same 
sanction, as those of a person in the posses- 
sion of a vigorous understanding. Extreme 
weakness will raise an almost necessary pre- 
sumption of imposition, even when it stops 
short of legal incapacity; and though a con- 
tract in the ordinary course of tilings rea- 
sonably made with such a person might be 
admitted to stand, yet if it should appear 
to be of such a nature, as that such a person 
could not be capable of measuring its extent 
or importance, its reasonableness, or its 
value, fully and fairly, it cannot be, that the 
law is so much at variance with common 
sense, as to uphold it Now, it appears to 
me, that Comfort Wheaton was, in the con- 
templation of his friends and family, and 
especially of Handy, in this predicament. 
Handy possessed his confidence, and was 
nearly connected with him, and assuming he 
might be capable in law of executing a deed, 
it is impossible to shut our eyes against the 
fact, that he was in a great measure at the 
mercy of those, who were immediately about 
him, and disposed to influence him. 

Consider, for a moment, the circumstances 
of the case. He was more than seventy- 
five, and as the plaintiffs now assert, seven- 
ty-nine years of age. He had notoriously 
failed from palsy and other infirmities in his 
understanding, and his bodily health was 
greatly enfeebled. Under such circumstances, 
and having several children, he executes con- 
veyances of all his real estate to Handy for 
the consideration stated in Uiose deeds of 
?2,178. At the same time he conveys to 
Handy's wife, as a gift, a portion of his per- 
sonal estate, and the residue he surrenders 
to Handy, to be at his sole disposition. Now, 
in point of fact, no such consideration as $2,- 
178 was paid to the party; so that upon the 
very face of the conveyances the truth of the 
transaction is not disclosed- The deeds are 
at war with the defence now set up. That 
defence is not, that a money consideration 
was paid; but, that bonds were given to se- 
cure to the party the performance of certain 
other conditions enumerated in these instru- 
ments. For what good purpose could this 
suppression of the truth of the case upon the 
face of the deeds be adopted? We are told, 
that these deed are solemn instruments, and 
ought not to be incumbered by parol trusts, 
or contradicted by evidence aliunde. And 
yet the very ground of Handy's defence rests 
on parol evidence, contradicting the consid- 
erations in the deeds. They, therefore, stand 
impeached upon his own shewing, and what- 
ever validity may in other respects belong 
to them, they cannot be admitted to import 
absolute verity. If we advert to the condi- 
tions of the bonds, we shall be abundantly 
satisfied, that they disclose the weakness of 
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a. mind in dotage. There is a trivial enu- 
meration of unimportant things, indicating 
the drivelling wishes of an exhausted intel- 
lect The substance of the condition is -the 
•jiayment of a few debts, and the mainte- 
nance of the party during his life. Now, 
we are not to look to the event, in order to 
^ascertain, whether this was a bargain car- 
rying on its face an adequate consideration. 
It is true, that the party lived five years 
after the execution of these instruments; but 
the chance of life at the time was very far 
■short of this period. Here, then, the party 
disinherits his children, talies personal se- 
■curities for his maintenance for a brief 
period, in lieu of a valuable real property, 
and leaves even these securities in the hands 
of a trustee. And there is not the slightest 
•evidence, that the existence of these securi- 
ties was ever made Ijnown to any of the 
family during his life-time by any person 
whatsoever. I do not impute to Mr. Handy 
xiny original meditated fraud in this trans- 
action; but, if I were compelled to consider 
it in any other light, than as an amicable 
arrangement, and that what was done was 
merely designed to save the estate, and yet 
satisfy the scruples of the aged and discon- 
tented man, I should be driven to set aside 
tl:e£c conveyances, as obtained by undue in- 
fluence exerted over wealiness, caprice, and 
dotage. I must, therefore, even for Handy's 
benefit, loolc to the transaction, not as he 
now represents it, under a new posture of 
things, as an absolute sale; but, in order to 
give him a lien for his advances, as a trust 
to preserve the property, and, in short, as°a 
substitution for the rights of a legal guard-, 
ian. 

Cases are not wanting, in which courts of 
equity have relieved against bargains made 
by persons of fuU age and reason without 
proof of actual fraud and imposition, upon 
the ground, either of public policy, or the 
notion of an unconscionable advantage fallen 
of a person's peculiar circumstances and ne- 
cessities. Decisions of this sort are very' 
familiar, where parties deal with young 
heirs respecting their expectancies. In such 
cases, a court of equity will not suffer the 
conveyances to stand absolute, 'but only for 
such sums as are justly due to the party, 
who has received them. See cases cited 1 
Madd. Ch. Pr. 97, &c.; Chesterfield v. Jans- 
sen, 2 Ves. Sr. 157; Davis v. Symonds, 1 Cox, 
402, 404; Peacocli v. Evans, 16 Ves. 512. 
Lord Hardwieke in a case much resembling 
the present, though certainly not so strong 
or pressing, set aside an assignment of the 
whole of the party's property, and decreed a 
re-conveyance. Hutchins v. Lee, 1 Atk. 447. 
A like decree was made under analogous cir- 
cumstances in Clarkson v, Hanway. 2 P. 
"Wms. 203. See, also, Bates v. Graves, 2 
Ves. Jr. 287. These authorities might justi- 
f y* the court in pronouncing a decree, declar- 
ing the deeds utterly void, if it should be 
satisfied, that there was any imposition prac- 



tised upon the weakness of the grantor. I 
feel disposed, however, to adopt a more miti- 
gated course, as well upon the ground, that 
it is consistent with the relief sought by the 
bill, as, that it agrees with the real com- 
plexion of the case. I shall, therefore, fol- 
low the rule in How. v. Weldon, 2 Ves. Sr. 
516. See, also, Taylour v. Rochfort, Id. 2S1, 
and Belt's Supp. to Vesey, 345, 396; Black- 
bum V. Gregson, 1 Browne, Ch. 420, where 
deeds obtained under acts of imposition were 
held security for advances really made, and 
no farther. Of course, an account must be 
talven, and the case must be referred to a 
master for this purpose. The defendant 
Caleb Wheaton, who is the legal owner of 
the real estate under the administration sale 
is in effect a plaintiff; as he sets up no 
claim, except for an allowance of the debts 
due him' from his father's estate, it is farther 
to be referred to the master to ascertain and 
report to the court the amount, if any, due 
to him. I shall also direct the master to as- 
ceitain and report the value of the real es- 
tate, with the view of giving Handy, upon 
the coming in of the report, an election to 
take the estate at that value, paying the 
heirs now before the court their shares, after 
deducting any sum found due to him by the 
master. If he shall not elect so to do, I 
shall tlien decree him to convey to the par- 
ties before the court their shares of the real 
estate upon the payment to him of the pro- 
portion of the sum so found due to him. 
However, I only intimate this as my present 
opinion, wishing to reserve all farther direc- 
tion, until the coming in of the master's re- 
port. 

No question has been made at the bar as to 
the right of the parties before the comt to a 
decree, without joining the other heirs, or 
showing, that the other heirs were beyond 
the jurisdiction of the court, or could not 
properly be made parties. Whether such 
joinder be in general necessary; or, whether 
under the particular laws of Rhode Island, 
which enable one coparcener to sue at law 
for his portion of the real estate without 
joining his coparceners, a suit may not well 
be maintained by one coparcener by analogy 
in equity, are questions, on which I give no 
opinion. I am satisfied, that under the par- 
ticular circumstances of this case the defend- 
ant Caleb Wheaton, as legal owner under 
the administration sale, suflSciently repre- 
sents all the parties, who can claim any 
benefit in this case; and he (as in effect a 
plaintiff) submits to any decree, that the 
court can make iij favor of the plaintiffs- 
Several questions were made in the course 
of the argument, which I have passed over 
in silence, because they were not necessary, 
in my . judgment, to the decision of the 
merits. 

Decree: This cause was set down for a 
hearing, by consent of parties, at the last 
term of this court, upon the bill, answer, 
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pleadings, and evidence in tlie case, and was 
argued by counsel; on consideration where- 
of, it is ordered, adjudged, and decreed .by 
the court, that the deeds of conveyance, dat- 
ed the ninth day of May, 1805, and executed 
by Comfort Wheaton to Asa Handy, in the 
pleadings mentioned, ought not to be permit- 
ted to stand as absolute and bona fide con- 
veyances to the said Asa Handy, the same 
having been obtained from the said Comfort 
by the said Asa, by imposition upon him, 
he being at the time of the execution thereof, 
in a state of great mental and bodily weali- 
ness, as well from the visitation of Provi- 
dence, as from his extreme old age. And 
it is further ordered, decreed, and declared 
by the court, that under all the circum- 
stances of the case the same deeds of con- 
veyances ought to be permitted to stand 
as security for any advances made, and 
charges incurred, and allowances due, to the 
saic Asa Jiandy, by reason of the premises 
stated in the pleadings, but no farther; and 
at to all other purposes, the same are to be 
held and decreed to be utterly void; and 
the same is hereby ordered and decreed ac- 
cordingly. And it is further ordered and 
decreed by the court, that it be referred to- 
a master for this purpose, to take an account 
of all debts, claims, and dues, between the 
said Asa Handy and the said Comfort 
Wheaton, during his life-time; and in tailing 
such account, the said master is to charge 
the said Asa with all the personal estate 
received by him from the said Comfort, in- 
cluding that conveyed by deed of gift to his 
wife, as in the pleadings mentioned, and also 
with all the rents and profits of said real 
estates; and the said Asa is to be allowed 
credit for all advances made, and charges 
incurred, and allowances due, for labour and 
services to and for the said Comfort during 
his life-time; and also credit for all repairs 
and improvements made by the said Asa, in 
and about the same real estates. And the 
said master is also to take in like manner 
an account of all the rents and profits of the 
same real estates since the death of the said 
Comfort, and is in lilc^ manner to be allowed 
credit for all repairs and improvements on 
the same estates during the same period. 
And the said master is to give notice of his 
meetings for the purpose of taking into con- 
sideration the premises to all the parties in 
interest And all farther orders and direc- 
tions are reserved until the coming in of 
the master's report.3 

[NOTE. Cross appeals were then taken to 
the supreme court, where the decree was affirm- 
ed in part and reversed in part in an opinion 
by Mr. Chief Justice Marshall, who held that 
the circuit court was correct in taking jurisdic- 
tion of the suit, but was in error in directing a 
sale of the premises, as all the heirs who were 
shown to be interested were not made parties, 

s The decree, as here given, varies somewhat 
from the original minutes, having been altered 
upon suggestions of the counsel after the de- 
livery of the opinion of the court 



and it was not shown that they could not have 
been made parties. The trustee had a right, 
however, to retain such money as was actually 
advanced for the debts of his father-in-law, 
and for improvements to the estate whereby the 
rents were enhanced. 11 Wheat. (24 U. S.> 
103.] 
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Circuit Court, D. Massachusetts. May Term, 
1869. 

CosTosis DoTJES— An Valorem Duty— Rule fob 

ASCERTAINISG VALUE — MeAVISG OE "MAR- 
KET Value" — Appkaisemext, 

1. By section 16 of the act of August 30, 1842 
[5 Stat. 563], the actual market value or whole- 
sale price of merchandist imported into the Unit- 
ed States and subject to an ad valorem duty, or 
where the duty imposed was regulated by, or 
based upon, the value of the square yard, or of 
any specific quantity of the same, was_ required 
to be ascertained, as it was in the principal mar- 
kets of the country from which the same was 
imported, and at the time the merchandise was 
purchased, and that there should be added there- 
to, as the true value upon which the duties 
should be assessed, all costs and charges except 
insurance, but including a charge for commis- 
sions. 

[See Bailey v. Goodrich, Case No. 735.] 

2. The same provision was incorporated into 
the act of March 3. 1851 [9 Stat. 629], except 
that the actual market value or wholesale price 
of the merchandise, under the latter act, was 
to be ascertained at the period and place of ex- 
portation. 

3. Under the act of March 3, 1851, where the 
liability of the merchandise to import duty de- 
pends upon the value of a given quantity or par- 
cel of the same, there is no necessity for a pre- 
liminary appraisement in order to ascertain 
whether it is subject to duty at all, or entitled 
to free entry, before it is appraised as required 
by law to ascertain its dutiable value. 

4. Where wool was baled up before it was 
purchased, the words "market value" in the act 
of August 30, 1842. include the cost of covering 
as well as the goods. 

5. On entry of imported merchandise actually 
purchased, or procured otherwise than by pur- 
chase, the owner, consignee, or agent may make 
such addition in the entry to the cost or value 
given in the invoice, as may, in his opinion, raise 
the same to the true market value of such im- 
ports in the principal markets of the country, 
where the importation is made, and may add 
thereto all costs and charges which would form 
a part of the true value at the port where the 
same was entered. No duties can, however, be 
assessed upon an amount less than the invoice 
or entered value. 

6. Where the price paid for the merchandise 
included the box, package, or covering, the ap- 
praisers ascertain the actual market value, or 
wholesale price, of the merchandise, in the con- 
dition as purchased at the time, in the principal 
markets of the country from which the same 
was imported. Charges for baling or covering 
in such cases are not to be added, because they 
are included in the purchase as a part of the 
merchandise. 

[Cited in Saxonville MiUs v. Russell, Case No. 
12,413.] 

1 [Reported by William Henry ClifEord, Esq., 
and here reprinted by permission.] 
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[TJiis was an action at law by Charles I>. 
Harding and others against James S. Whit- 
ney.] 

M. E. Ingalls, for plaintiff. 
W. A. Field, Asst. U. S. Atty., for defend- 
ant 

Before CLIFFORD, Circuit Justice, and 
liOWEI/L. District Judge. 

CLIFFORD, Circiiit Justice. Assumpsit 
against the defendant, as collector, to recov- 
er back import duties alleged to have been 
illegally exacted and paid under written pro- 
test. By the agreed statement upon which 
the case was submitted^ it appeared that the 
plaintiffs, on Jime 29, 1860, imported from 
Melbourne, Australia, via Liverpool, England, 
to this port, fifteen bales of unmanufactured 
wool, containing in all seven thousand and 
four pounds. Wool, unmanufactm-ed, when 
imported from foreign countries, was by the 
act of congress of July 13, 1846, subject to 
a duty of 30 per cent ad valorem, but the 
rate of the duty was reduced by the act of 
March 3, 1857, to 24 per cent ad valorem, 
and section 3 of the same act, which was in 
force at the date of the importation in this 
case, provides "that sheep's wool, unmanu- 
factured, of the value of twenty cents per 
pound, or less, at the port of exportation," 
shall be exempt from duty, and be entitled 
to free entry. . 9 Stat. 42, 46; 11 Stat 192, 
194. Actual market value, or wholesale price 
of merchandise imported into the United 
States, in all cases where it is subject to an 
ad valorem rate of duty, or where the duty 
imposed shall by law be regulated by, or be 
directed to be estimated or based upon, the 
value of the square yard, or of any specified 
quantity or parcel of the same, was required 
by section 16 of the act of August 30, 1842, to 
be appraised, estimated, and ascertained, as 
it was in the principal markets of the coun- 
try from which the same was imported, and 
at the time when the merchandise was pur- 
chased, and the provison was, that to such 
value or price should be added, as the true 
value upon which the duties should be assess- 
ed, all the costs and charges, except insur- 
ance, and including in every case a charge 
for commission at the usual rates. 5 Stat 
563; Cobb v. Hamlin [Case No. 2,922]. 

The same provision was incorporated into 
the appraisement act of March 3, 1851, ex- 
cept that the requirement in that act is, that 
the actual market value or wholesale price 
of the merchandise shall be appraised, esti- 
mated, and ascertained at the period and 
place of exportation, which was the provi- 
sion when the merchandise in this case was 
purchased and imported, 9 Stat 629, None 
of these regulations are controverted by the 
plaintiffs, but they contend that in all cases 
where the liability of merchandise to an im- 
port duty depends upon the value of a given 
quantity, or parcel, of the same, there must 
be a preliminary appraisement of the same, 
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in order to' ascertain whether it is subject to 
duty at all, or entitled to free entry before it 
is appraised, as required by law, to ascertain 
its dutiable value. Costs and charges, they 
admit, must be added in the. second appraise- 
ment, as the true value of the merchandise 
at the port at which the same may be enter- 
ed, upon which the duties shall be assessed; 
but they deny that any such addition should 
be made in the preliminary appraisal to as- 
certain whether the merchandise should be 
entitled to free entry, or be held to be sub- 
ject to duty. But the views of the plaintiffs, 
as applied to this case, cannot be sustained 
for two reasons, either of which is entirely 
conclusive that lie action of the collector was 
correct 

Because the wool was "baled up"' before it 
was purchased in the foreign market, and 
was purchased and sold in the bale, leaving 
no doubt that the price paid included the 
covering, as well as the wool which it con- 
tained. In such a ease, the words actual 
"market value" used in section 16 of the act 
of August 30, 1842, include the cost of the 
covering, as well as the goods, as the whole 
are sold together, without any additional 
charge for the covering. Such costs and 
charges enter into and form a constituent 
part of the market value and wholesale price 
of the goods at the place of exportation. 
Grinnell v. Lawrence [Case No. 5,831] ; Cobb 
V. Hamlin [supra]. 

Because the appraisers did not add any- 
thing to the value of the merchandise as ex- 
pressed in the invoice, and because the duties 
were not assessed upon any greater sum or 
higher value than that made in the entry 
made by the consignee and owner. Deduct- 
ing the usual cost of the baling, the wool in 
this case cost less than 20 cents per poimd, 
but the parties agree that it was actually in 
bales, and that the cost as purchased, includ- 
ing the baling, was more than that simi. 
Entry was made on October 21, 1860, and the 
value of the merchandise, as expressed in the 
entry and invoice, rendered the same sub- 
ject to the duty as assessed by the collector. 
Pursuant to the usual course of proceedings 
as required by law, the collector sent the 
merchandise to the public store, and the re- 
port of the appraisers shows that they 
f oujid that the actual market value or whole- 
sale price of the same, at the time of pur- 
chase, and' place of exportation, was cor- 
rectly expressed in the invoice and entry. 
No appeal was taken fi'om their decision, 
except to the secretary of the treasury, 
and he affirmed their report, and direct- 
ed the collector to assess the duties at 24 
cents, as provided by law in cases where 
the actual market value or wholesale price 
of unmanufactured wool exceeds 20 cents per 
pound. 

Evidence to show that the merchandise 
might have been purchased in bulk at a price 
less than 20 cents per pound is immaterial, 
as the conceded fact is that it was actually. 
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purchased in bale, and at a price greater 
tlian the minimum sum required to subject 
it to duty. Imported merchandise subject 
to an ad valorem duty, cannot be admitted 
to entry except in a very limited class of 
cases not necessary to be noticed in this case, 
unless the true invoice of the same be pre- 
sented to the collector at the time of entry; 
and in all cases where the merchandise was 
actually purchased, and the entry is made 
by the owner, he must make oath that the 
entry contains a just and true account of the 
merchandise as imported, and that the in- 
voice as presented- to the collector contains 
a just and faithful account of the actual cost 
of the importation, and of all charges there- 
on. [Act March 1, 1823], 3 Stat. 729, 73l. 
Experience shows that over valuation, either 
in the invoice or entry, seldom occurs, and 
that it is safe to leave the correction of such 
errors to the treasury department On entry 
of imported merchandise, actually purchased, 
or procured otherwise than by purchase, it 
is lawful for the owner, consignee, or agent, 
as the case may be, to make such addi- 
tion in the entry to the cost or value given in 
the invoice as in his opinion may raise the 
same to the true market value of such im- 
ports in the principal markets of the country 
where the importation shall have been made, 
and to add thereto ail costs and charges 
which, under existing laws, would form a 
part of the true value at the port where the 
same may be entered, but the provision Is 
express, that under no circumstances shall 
the duties be assessed upon an amount less 
than the invoice or entered value. 9 Stat 
43; 11 Stat 199; Gilmore v. Goodrich [Case 
No. 5,447], per Lowell, J. 

Reappraisement is allowed at the instance 
of the government, in the case of fraud, or 
of newly discovered evidence, showing gross 
error in the first appraisement, or in case of 
appeal by the importer, at the instance of 
either party, but it is a great mistake to sup- 
pose that the merchandise must be twice ap- 
praised in cases where the importation is en- 
titled to free entry, if below a certain value, 
or that the proceedings or making the ap- 
praisement, in such cases, difEer from, in any 
respect, the ordinary course of proceedings 
in ascertaining the value of imported mer- 
chandise as the basis for the assessment of 
import duties. 

Appraisers may add to the invoice or en- 
tered value of the merchandise, but they can- 
not reduce the value as given in the invoice 
or entry; and their finding, even in cases 
where they add to the invoice or entered val- 
ue, unless appealed from, is conclusive. Tap- 
pan V. U. S. [Case No. 13,749]; Bartlett v. 
Kane, 16 How. [57 U. S.] 263; Belcher v. 
Linn, 24 How. [65 U. S.] 508. Where the 
price paid for the merchandise included the 
box, package, or covering, the appraisers 
have nothing to do but ascertain the actual 
market value or wholesale price of the mer- 
chandise in the condition as purchased at 



the time in the principal markets of the coun- 
try from which the same was imported. 
Charges for the bailing or covering, in such 
cases, are not to be added, because they are 
included in the purchase as a part of the mer- 
chandise. 



Case ITo. 6,053. 

In re HARDISON. 

[5 Law Rep. 255.] 

Circuit Court, E. D, Virginia. June 8, 1842. 

Bankkuptcy — Petition — Failure to Include 

All Debts — Debt IscoiiRBD ik FiDaoiART 

Character — Whether Decree can be Made. 

1. A petitioner in bankruptcy cannot be de- 
creed a baukrupt when, in his petition and 
schedule, he does not include all his creditors 
and the debts due to them. 

2. Nor can he be so decreed whilst he owes a 
debt as executor or administrator of a dece- 
dent's estate, or any debts that have been cre- 
ated in consequence of a defalcation as a public 
officer, or as guardian, or trustee, or whilst act- 
ing in any other fiduciary character, although 
he may owe other debts not of such a character. 
But see the decisions in Re Lord [Case No. 8,- 
5011; Re Brown [Id. 1,979]; Re Tebbetts [Id. 
13,817]. 

In this case the following questions were 
adjourned from the Norfolk district court, to 
this court: 1. Can the coxu't decree the peti- 
tioner [John Hardison] a bankrupt, under 
the act of congress, entitled "An act to estab- 
lish a uniform system of bankruptcy through- 
out the United States," passed the 19th of Au- 
gust, 1841 [o Stat 440], when in his petition 
and schedule he does not include aH his cred- 
itors, and the debts due to them? 2. Can 
the petitioner be so declared a bankrupt, 
whilst he owes a debt as administrator of a 
decedent's estate which is vmpaid, although 
he may owe other debts not of a fiduciary 
character? 

Before DAJSTIEL, Circuit Justice, and MA- 
SON, District Judge. 

I>ANIEL, Circuit Justice. In considering 
these questions*, it is much to be regretted 
that no illustrations of them can be derived 
from the decisions of the cotuts in England, 
the statutes in that country containing no 
provision similar to that in the first section 
of the act of congress, in relation to voluntary 
bankrupts. Upon the first perusal of this 
section of the act of congress, (under which 
the above questions arise,) a strong impres- 
sion of its import and requirements was 
created, and such impression has been 
strengthened by refiection, and by compari- 
son with the opinions of others, so far as 
these last have been obtainable. The first 
section, after adverting to the character in 
which the debts of the petitioner shall or shall 
not have been contracted, proceeds further 
to prescribe the subject-matter, the very de- 
tail and specification to be contained in the 
petition. It shall set forth, first, to the best 
of his knowledge and belief, a list of the cred- 
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itors; second, their respective places of resi- 
dence; third, the amount due to each; fourth, 
an accurate inventory of the property, rights 
and credits of the debtor of every name, kind 
and description, and the location and situa- 
tion of each and every parcel thereof. It is 
upon such a petition containing these enu- 
merated requisites, that the petitioner may 
he decreed a bankrupt; such plain and posi- 
tive requirements, it seems difficult to mis- 
apprehend, or to dispense with; and if any 
one amongst the conditions, all equally plain, 
can be dispensed with, the whole might with 
the same authority or propriety be disre- 
garded. The statute designs a full disclosure 
of creditors; and of property to be rateably 
distributed amongst them; a suppression 
then as to the one or the other, is not only a 
violation of the letter, but a fraud upon the 
main purposes of the !Uiw. 

The language of this section, in reference 
to the persons who may petition, though not 
as perspicuous as the ends of legislation 
would render desirable, is nevertheless deem- 
ed susceptible of a rational and. definite in- 
terpretation. The clause commences with a 
description of the persons to whom the priv- 
ilege of voluntary bankruptcy may be extend- 
ed. 'T is the person; the position in which 
he stands, and the acts which he shall per- 
form, with which the section is dealing. It 
is he that is the subject of the section 
throughout; it is he on whom it is to oper- 
ate, and on whom conditions are imposed. 
Tlie language is, "all persons whatsoever, re- 
siding in any state, district or territory of the 
United States, owing debts," which shaU not 
have been created in consequence of a defal- 
cation as a "public officer, or as executor, ad- 
ministrator, guardian or trustee, or whilst 
acting in any other fiduciary capacity," upon 
a petition containing the enumerated requi- 
sites, may be decreed bankrupts. The priv- 
ilege sought, is personal; the conditions on 
which it can alone be obtained, must exist in 
reference to him in his person, and be ful- 
filled by him. He must be a resident of 
the United States, or of some territory there- 
of. He must be owing debts which shall 
not have been created in consequence of de- 
linquency as a public officer, or in any other 
fiduciary character, &c. The correlatives of 
these things, or the facts which would dis- 
qualify the applicant for obtaining the r&- 
lief proposed by the law, would seem to be, 
first, that he was not a resident of any state, 
disti-ict or territory of the United States; 
and, secondly, that he was indebted in conse- 
quence of delinquency as a public officer, or 
as executor, administrator, or in some fidu- 
ciary character. The first disqualification re- 
sulting from the inability of the statute to 
opei-ate beyond the territorial limits of the 
country; the second being imposed in the 
natm'e of a penalty upon transactions par- 
taking of the character of fraud, or breach of 
trust Tills clause has, however, been inter- 
preted by some, not as denying the right of 
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voluntary bankruptcy to debtors on their in- 
dividual accounts, because they were debtors 
also in a fiduciary character; but, as mean- 
ing, that where debts existed in a fiduciary 
character alone, such debts came not within 
the purview of the statute, and, that in cases 
where there were debts, both in a fiduciary, 
and in an individual character, the privilege 
of voluntary bankruptcy is permitted as to 
the latter, whilst with respect to the former, 
the situation of debtor and creditor remains 
imchanged. Under this construction of the 
statute, a material difficulty arises. If the 
statute embrace no debt arising by defalca- 
tion, or of a fiduciary nature, these remain- 
ing in statu quo, it would seem that they are 
not provable under the statute, and their 
owners must look to other sotirces or respon- 
sibilities for satisfaction. By the third sec- 
tion of the statute, "all the property and 
rights of property, of every name and nature, 
whether real, personal, or mixed, of every 
bankrupt, (except wearing apparel and some 
articles of furniture,) shall by mere operation 
of law, ipso facto, &om the time of the de- 
cree of bankruptcy, be deemed to be divested 
out of such bankrupt, and be vested in the 
assignee. Nothing, it is presumed, can be 
provable under the statute, which the statute 
does not embrace, but excepts out of its oper- 
ation. By this view of the matter, debts 
arising from defalcation, or created in a fidu- 
ciary character, are placed in an infinitely 
worse situation than any others, Instead of 
being favored and protected as they should 
be. . In fact, they are by this interpretation 
placed wholly out of the pale of the law, and 
rendered hopeless and desperate. For not 
being subjects of bankruptcy, and excepted 
out of the provision of the statute, and the 
decree of bankruptcy, they are not provable 
under the statute, and cannot be satisfied pro 
rata with provable claims. All the bank- 
rupt's property is divested by the statute to 
the latter claims, and the former are left to 
the personal responsibility of the bankrupt, 
after he shall have been stripped in favor of 
a portion of his creditors of all that could jus- 
tify the remotest hope of payment. Can it 
have been the intention of the legislature to 
authorize such mischief? to create such an 
anomaly as a bankrupt law, whose funda- 
mental principle is said to be perfect equal- 
ity of claim, independently of all inclination 
as acts of the parties, yet operating in prac- 
tice the most manifest inequality? It would 
seem, that the obligations of society would 
be better maintained by giving to the law an 
interpretation which will withhold from 
fraud and breach of trust, privileges which 
are declared to be designed for Bonest mis- 
fortune only. This interpretation, too, seems 
less forced and more in accordance with the 
natui'al meaning of the terms of the statute. 
The absence of the exception here comment- 
ed upon from the clause relative to involun- 
tary bankrupts, is not thought to operate 
against the construction, which we deem 
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should be put upon the first clause. It ratlier 
stren^ens that construction; for why should 
this exception, so important in its effects, 
have been introduced as to the one class of 
debtors, and not as to the other, imless in- 
tended to make a discrimination between 
them? The involuntary bankrupt is not seek- 
ing a privilege for himseK; he is affected by 
the determinations and acts of his creditors, 
proceeding upon their own calculations of 
advantage, independently of his wishes; and 
the law might very well extend to these cred- 
itors the right to declare and establish a 
bankruptcy, for their own benefit, freed ftom 
exceptions which it might be equitable to im- 
pose on a debtor himself. Moreover, in the 
instances of involuntary bankruptcy, there 
being no exceptions as to debts or creditors, 
every ci'editor, whether made so in conse- 
quence of a defalcation, or of a fiduciary 
ti'ansaction on the part of the bankrupt, 
would be permitted to prove his demand, and 
thereby would an equal distribution be ex- 
tended to all. 

Upon consideration of the two questions 
aforesaid, submitted under the first section 
of the act of congress, it is the opinion of this 
court, fii-st, That the petitioner cannot be de- 
creed a bankrupt, when in his petition and 
schedule he does not include all his creditors 
and the debts due to them. Secondly, that 
he cannot be so decreed whOst he owes a 
debt as executor, or administrator of a de- 
cedent's estate, or embracing the entire cate- 
gory in the statute which has been created 
in consequence of a defalcation as a public 
officer, or as guardian or ti'ustee, or whilst 
acting in any other fiduciary diaracter, which 
is unpaid, although he may owe other debts, 
not of a fiduciary chai'acter. 

AH which is hereby directed to be certified 
to the United States court for the Eastern 
district of Virginia, at Norfolk. 
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HARDON V. NEWTON et al. 

[14 Blatchf. 376.] i 

Circuit Court, D. Connecticut. Jan. 14, 1878. 

Bill in Equity — ^DissoLnxioN op Corpokation — 

PUAYBR FOR RELIEF — ^PlUA. 

1. H., the owner of shares in the capital stock 
of a Connecticut corporation, filed a bill in equi- 
ty against the president and the directors and 
the corporation, alleging acts of mismanagement 
and breach of trust on the part of the president 
and directors, and that the directors had sanc- 
tioned all such acts, and that a request to them 
to take proceedings for the reUef of the stock- 
holders, would be useless. The hill prayed for 
the dissolutjpn of the corporation, and for the 
distribution of its assets among its creditors and 
stockholders, and for such further relief as the 
case jnight require. The defendants put in a 
plea, that, by the statutes of Connecticut, a 
court of equity could dissolve a corporation only 
under certain specified circumstances, which did 

1 pjeported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



not exist in this case: Eeld, that the plea was 
good. 
[Cited in Langdon v. Eogg, IS Fed. 9.] 

2. On the facts set forth, the court could pre- 
vent the continuance of the breach of trust, and 
could compel the officers to account for such as- 
they had committed, but, to obtain such relief, 
it should he specifically prayed for; and the- 
plaintiff was given leave, on motion, to amend 
his bill in respect to the prayer for relief. 

[Bill by Chester F. Harden against Isaac 
E. Newton and others, praying for the dis- 
solution of a corporation known as the- 
American Suspender Company, and for oth- 
er relief.] 

George H. Starr, for plaintifC. 
John W. Webster and Stephen W. Kellogg,, 
for defendants. 

SHIPMAN, District Judge. This is a bill 
in equity, which alleges that the plaintiff is 
a citizen of the state of New York, and is- 
the owner of sixty-five shares of the capital 
stock of the American Suspender Company, 
a joint stock corporation organized under the- 
statutes of the state of Connecticut, and es- 
tablished InWaterbury,insaid state, of which, 
corporation Isaac E. Newton is the president, 
and the other defendants are the directors. 
All the individual defendants are citizens of 
Connecticut. The defendant corporation 
manufactures elastic suspenders and webs. 
The bill further alleges, in substance, as fol- 
lows: The defendants Newton, Merriman 
and Pritchard own the majority of the stock 
of said corporation. Newton has been its 
president for the past twelve years, and has 
practically controlled all its affairs, except 
the immediate supervision of the sales at the- 
New York agency. The other directors, ex- 
cept said Merriman, have had no real part 
in the direction of the company, but have- 
concurred in and sanctioned the acts which 
are complained of. Newton is incompetent 
for the position of president and manager 
of the company, and has managed its busi- 
ness in such manner as to cause losses, and 
has continued in important positions (1) one 
Dayton, who was known to Newton to be 
dishonest, and to be dishonestly using and 
disposing of the property of the company,, 
and (2). one Judson, who was known to have 
been a dishonest man. Newton secured the- 
election of said Merriman to be secretary 
and treasurer, although Newton had reason 
to believe, and had said that he believed, 
that Merriman was untrustworthy, and was 
using the company's funds for his own bene- 
fit. Newton has neglected to make certain 
lines and grades of goods which would have 
been, and which he knew would have been, 
profitable to the company. He has not al- 
lowed the books of the company to be audit- 
ed, with the fraudulent design of conceal- 
ing the true condition of its affairs from the 
stockholders. No dividend has been paid 
since the year 1866, when it was paid with 
borrowed money. Sundry specified state- 
ments of the pecuniary condition of the com- 
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pany, which were presented to the stock- 
holders, were untrue, and were known to be 
untrue by those of the defendants who were 
■directors at the time when the respective 
statements were made, and in their state- 
ments the assets were largely overvalued. 
By means of their wrongful aqts the cor- 
poration has been losing money, its debts 
have increased, and it is in danger of in- 
solvency. The directors sanction all the 
wrongful acts, and a request to them to take 
proceedings for the relief of the stockholders 
would be useless. The bill prays for a dis- 
•covery, and for the dissolution of the cor- 
poration, and the appointment of a receiver 
to distribute the assets among the creditors 
and stockholders, and for such further relief 
as the case may require. 

The defendants have pleaded to the relief 
which is prayed for. The plea avers, that, 
Ijy the statutes of the state of Connecticut, 
the courts of equity of the stata are empow- 
•ered to dissolve a corporation, and to wind 
Tip its affairs, (1) on the application of any 
shareholder of any corporation, if said court 
shall find that said corporation has voted to 
wind up its affairs, or has abandoned the 
"business for which it was organized, and 
has thereafter neglected, within a reasonable 
time, or in a proper manner, to wind up its 
affairs and distribute its assets among its 
stockholders; (2) upon the petition of one- 
third of the stockholders of any joint stock 
company; and that, under no other circum- 
stances is a court of equity of the state em- 
powered by its statutes to dissolve a corpora- 
tion. The plea further avers, that said sus- 
pender company has never voted to wind 
up its affairs, or to abandon its business, and 
that the plaintiff is not the owner of one- 
third of the capital stock of the corporation, 
and is not one-third of its stocliholders. 

The plea having been set down for argu- 
ment and having been argued, the question 
■of its sufficiency is now before the couit. 
The special relief which is prayed for is the 
dissolution of the defendant corporation, and 
the appointment of a receiver to divide its 
assets among creditors and stockholders, 
which division would be a practical dissolu- 
tion. A court of chancery, by virtue of its 
general equity powers, in the absence of 
statutory provisions, is not authorized to dis- 
solve a corporation, or to distribute the as- 
sets of a corporation, which is pursuing its 
•ordinary business, among its shareholders, 
so as to effect a practical and actual dissolu- 
tion. "A court of equity may hold trustees 
of a corporation accountable for breach of 
trust, but eaainot divest it of its corporate 
■character and capacity," unless under the 
circumstances and in the cases in which the 
•court is specially empowered by statute. 
Ang. & A. Corp. § 777; Verplanck v. Mer- 
cantile Ins. Co., 1 Edw. Oh. 84; Attorney 
■General v. Utica Ins. Co., 2 Johns. Oh. 371; 
Slee V. Bloom, 5 Johns. Oh. 366, 380; Gaylord 



V. Fort Wayne, etc., R. Co. [Case No. 5,284]; 
Attorney General v.. Reynolds, . 1 Bq. Cas. 
Abr. 131. The statutes of Connecticut have 
authorized the courts of equity of this state 
to dissolve corporations and wind up their 
affairs, only in the two cases which have 
been mentioned. The circumstances which 
give a court of equity in this state power to 
dissolve a corporation have not arisen in the 
case of the defendant company. 

But, a court of equity of general jurisdic- 
tion has jurisdiction, at the instance of stock- 
holders, to prevent a corporation and its 
officers from a wilful misapplication of the 
funds of the corporation, to the injury of 
the shares or the dividends of the stock- 
holders, and from waste and misconduct 
which amounts to a breach of trust on the 
part of the managers, and from such acts as 
tend to the destruction of the franchises of 
the corporation, and to compel the officers 
to account for such waste or - misconduct 
amounting to a breach of trust- Dodge v. 
Woolsey, 18 How. [59 U. S.] 331; Bacon v. 
Robertson, Id. 480; Robinson v. Smith, 3 
Paige, 222; Heath v. Erie Ry. Co. [Case No. 
6,306]; Pond v. Vermont Val. R. Co. [Id. 
11,265]. And, if it affirmatively appears 
that the directors have refused to prosecute 
in the name of the corporation, or if the con- 
trolling directors of the corporation axe 
themselves the wrong-doers, and must be 
made defendants, the suit may be instituted 
by a stockholder. Robinson v. Smith, Pond 
V. Vermont Val. R. Co., Heath -v. Erie Ry. 
Co., cited supra. In the last named case this 
branch of the subject was exhaustively ex- 
amined. 

It is insisted by the plaintiff that the plea 
should not be allowed, inasmuch as appro- 
priate relief may be granted under the gen- 
eral prayer, if the allegations of the bill are 
sustained. "A plea to a bill in equity may 
be good in part, and not so in the whole; 
and the court will allow it as to so much of 
the bill as is properly applicable, unless it 
contain the vice of duplicity." Kirkpatrick 
V. White [Case No. 7,850]. If the plea is 
allowed, the bill may be amended in respect 
to the prayers for relief, under equity rule 
35. And, when the specific relief which is 
sought is not wittiin the power of the court 
to grant, and the defect has been pointed 
out by plea, it is just that the plaintiff should 
so amend his bill as to apprise the defend- 
ants of the hitherto undisclosed relief which 
he seeks to obtain. The defendants have 
successfully shown that the specific relief 
cannot be obtained, and the general prayer 
only remains. They are entitled to know 
the result which the plaintiff wishes now to 
accomplish. Langd. Bq. PI. § 61. The 
amended prayers should be consistent with 
the case which is made by the bill. The 
plea is allowed, with costs, with liberty to 
the plaintiff, upon motion, to amend his bill 
in respect to the prayei*s for relief. 
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HARDS et al. v. CONNECTICUT MUT. 

LIFE INS. CO. et al. 

[8 Biss. 234; 6 Reporter, 420; 2 Obi. Law J. 
18; 26 Pittsb. Leg. J. 32.] i 

Circuit Court, N. D. Illinois. June, 1878. 

MouTGAGE — Foreclosure — Time foe Redemption 
— pokeigs isbukance compact — ixvestmest — 
Public Poligt — Mechanic's Liex~Lis Pen- 
dens. 

1. After a decree of this court foreclosing a 
mortgage, an objection that it floes not give the 
time allowed for redemption by the Illinois stat- 
utes cannot be urged by creditors of the mort- 
gagor except in connection with an offer to re- 
deem. 

2. Insurance companies created by the laws of 
other states do not contravene the public policy 
of Illinois by investing their assets in mortgages 
upon real estate within that state. 

3. After bill of foreclosure filed by mortgagee, 
it is not within the power of the mortgagor 
pending the suit, by contract with a mechanic 
without the consent of the mortgagee, to create 
an incumbrance upon the property which can in 
anywise affect the rights of the mortgagee, as 
they may be declared by final decree. 

In equity. On bill and demurrer. In 
June, 1872, defendant filed a bUl in this court 
to foreclose a mortgage for $20,000, executed 
by Sprague, in 1867, upon certain real estate 
in Chicago. March 17, 1874, a decree was 
entered giving the relief asked, ordering a 
sale and giving the mortgagor six months' 
time within which to pay the mortgage debt. 
The mortgagor failing to comply, the prop- 
erty was sold in November, 1874, Greene be- 
coming the purchaser in the interest of the 
company. In January, 1875, a deed was 
made to the purchaser. The present bill 
■was filed in January, 1875, praying a re- 
versal of the foreclosure decree. It appears 
that in September, 1873, Sprague, the mort- 
gagor, contracted with complainants to do 
certain plastering and carpenter work on the 
mortgaged premises. [William G.] Hards, 
in December, 1873, filed his petition in a 
state court for a mechanic's lien, and in No- 
vember, 1874, amended his petition, making 
Greene and the insurance company defend- 
ants. In May, 1874, the other complainants 
filed a petition for a mechanic's lien in tlie 
same court against the same parties. The 
company and Greene pleaded the decree of 
this com-t in bar, and as against Hards they 
specially pleaded the limitation of six months 
presa-ibed by the mechanic's lien statute of 
this state. The bill here filed alleges that 
the insurance company were a"ware of the 
work, etc., being done, but had failed to 
make complainants parties to the foreclosvure 
suit, and that the latter were ignorant of 
the pendency of that suit, and that the in- 
surance company was forbidden by the laws 
of Illinois from taking the mortgage of 1867. 
The defendants demurred. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 26 Pittsb. Leg. 
J. 32, contains only a partial report.] 



Herbert, Quick & Miller, for complainants. 
Isham & Lincoln, for defendants. 

HARLAN, Circuit Justice (orally, after 
stating the facts). Coimsel for complainants 
insist that the decree in the foreclosure suit 
■was erroneous, in that it did not give the 
time for redemption allo-wed by the statutes 
of Illinois. Brine t. Hartford Fire Ins. Co., 
96 U. S. 627. Touching this objection, it is 
sufficient to say that the creditors of the 
mortgagor cannot urge that objection ex- 
cept in connection with an offer to redeem 
the property by paying the mortgage debt. 
No such offer is here made. Complainants' 
counsel also insist that the mortgage of 1867 
was void upon the ground that a foreign in- 
surance company could not at that date, con- 
sistently with the settled public policy of 
Illinois, take a mortgage upon real estate in. 
this state. Waiving any consideration of 
the question as to complainants' rigbt at this 
late day to urge such an objection, the mort- 
gagor himself making no sucb point, it is 
clear tiLiat the mortgage was not void upon 
any such ground. After a thorough exami- 
nation of all the authorities cited, the court 
is satisfied that neither at the time of the 
mortgage nor at any time since, has it been 
against the public policy of this state for in- 
sm-ance companies, created by the laws of 
other states, to invest their assets in mort- 
gages upon real estate in Illinois. The cases 
of Carrol v. City of East St Louis, 67 HI. 
568, Starkweather v. American Bible Soc, 72 
111. 50, and United States Trust Co. v. Lee, 
73 111. 142, cited by complainants' counsel 
in support of his objection, do not embrace a 
case like this. Nothing is to be found in 
either of those cases ■which justifies the state- 
ment that the supreme court of Illinois has 
decided that insurance companies incorporat- 
ed by the laws of other states may not take 
mortgages on real estate in Illinois if au- 
thorized by their own charter so to do. On- 
the contrary, by a statute passed in 1869, do- 
mestic life insurance companies are requirea 
to invest a portion of their capital in certain, 
specified securities, among which are mort- 
gages of real estate. The same statute for- 
bids any foreign life insurance company 
from transacting business in this state until 
it has also an equivalent capital invested in 
like manner. This statute, it is true, was 
passed after the mortgage in question ■v\'as- 
taken, but the reasonable presumption is that 
it -would not have been passed had there- 
been any such public policy as that assumed 
by complainants' cotmsel. 

By the mechanic's lien law of the state, 
the lien of the mechanic must be asserted by 
petition within six months from tbe time his- 
claim matures as against the incumbrancer. 
Hards did not file his petition within that 
time as against "the insurance company, and, 
therefore, his claim, in any event, is by the- 
express terms of the -statute, barred. Dun- 
phy V. Riddle, 86 111. 22. But there is, also,. 
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a fatal objection to botli claims upon anoth- 
er ground. It arises out of tlie doctrine of 
lis pendens. Upon default by the mort- 
gagor, the mortgagee had a jright to fore- 
close. This com-t, having acquired jurisdic- 
tion of the parties and the subject matter in 
the foreclosure suit, it was not within the 
power of the mortgagor pending that suit, by 
contract with a mechanic, and without the 
consent of the mortgagee, to create an in- 
cumbrance upon the property which could 
in anyivise affect the rights of the mort- 
gagee as they might be declared by final de- 
cree. This was substantially held by the su- 
preme court of Illinois in Davis v. Connecti- 
cut Mut Life Ins. Co., 84 111. 508. 

In that case the mortgagor, after the decree 
of sale, but before sale, made a contract with 
a mechanic. It was held that such a con- 
tract did not create an incumbrance upon 
the property as against the mortgagee, whose 
rights were settled and fixed by the final de- 
cree. The contract here was prior to the de- 
cree, but the reason, upon which the doc- 
ti-ine of lis pendens rests, applies to aU such 
contracts made by the mortgagor, after the 
institution of a suit to foreclose. If the me- 
chanics, by force of the statutes, acquired 
a prior lien, notwithstanding the pendency 
of the foreclosure suit, then, according to es- 
tablished rules, they were not affected by 
the final decree. If, however, they did not 
acquire a prior lien, but only one subordi- 
nate to that of the mortgage, then clearly 
they could not disturb the decree rendered 
here, nor have it set aside or modified, ex- 
cept' by ofEering to redeem by paying the 
mortgage debt. 

In reference to the doctrine of estoppel, 
there is no room for its application in this 
C4ise. The mere knowledge of the insurance 
company and its agents that the complain- 
ants were doing work and furnishing mate- 
rials upon the mortgaged premises, could not, 
in the absence of any assurance on the part 
of the company that their claim would be 
recognized notwithstanding the foreclosure 
proceedings, estop the company from insist- 
ing upon its rights under the foreclosure de- 
cree. The mechanics were bound to take 
notice of the suits pending in this court, and 
could not by any subsequent combination 
with the mortgagor defeat the full operation 
of the decree which this court rendered. 
Demurrer sustained. 
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The HARDY, 
p. Dill. 460.] 1 
Circuit Court, D. Minnesota. 1870. 
ADMiRALTr JxjKiSDLCTioN— Maritime Contracts. 
A contract by which a steamboat navigating 
the public inland waters of the United States 
engages, in consideration of freights to be earn- 
ed, to carry certain goods, and collect from con- 
signee the freight money, charges, advances, and 
insurance, together with the price of the goods, 
and after deductmg the freight money to pay 
the balance to the consignor, is a maritime con- 
tract, within the jurisdiction of the district 
court, in admiralty, and is a contract within the 
scope of the master's authority, and binding on 
the owners of the vessel in favor of a shipper 
who had no knowledge that the boat was al- 
ready chartered for the use of others. 
[Cited in Zollinger v. The Emma, Case No. 
18,218; The St. Joseph, Id. „12,230; The 
n4w Hampshire, 21 Fed. 92o; The Jose- 
phine Spangler, 11 Fed. 441; Krohn v. The 
Julia, 37 Fed. 370.] 
[Cited in Peoria & P. U. R. Co. v. Chicago, 
£1. & P. R. Co., 109 111. 137.] 

This was a libel in rem, in the district court, 
agauist the steamboat Hardy. 

Harvey OJOacer, for libellant 
Smith & Gilman, for claimants. 

NELSON, District Judge. 1. That a con- 
tract by which a steamboat navigating the 
public inland waters of the United States, en- 
gages, in consideration of freights to be earn- 
ed, to carry for the libellant certain goods, 
and collect from the consignee the freight 
money and all charges, advances, and insur- 
ance on the goods, together with the price 
thereof, and after deducting the freight mon- 
ey, to pay to the libellant the balance, is not 
unusual in its character, and is essentially a 
contract for a maritime service, of which the 
district court has jurisdiction in admiralty, in 
a proceeding in rem against the boat. 

2. That such a. contract is withui the scope 
of the master's employment, and is binding 
upon the owners and the vessel, in favor of 
a shipper who has no knowledge that the boat 
was at the time chartered by parties to be run 
for their own use and benefit. 

See Monteith v. Kirkpatrick [Case No. 9,721]. 
Criteria of admiralty jurisdiction as to torts 
and contracts: Ins. Co. v. Dunham, 11 Wall. 
[78 U. S.] 1; The Mollie Dozier, 24 Iowa, 192; 
The Moses Taylor, 4 Wall. [71 U. S.] 411; The 
Ad Hine, Id. 555. 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Case No. 6,057. 

HARDY et al. v. BININGER et al. 

_ [The case reported under above title in 4 N. 

1 kon'i (.Q^^^o, 77), is the same as Case No, 
J.j4— U.J 



Case No. 6,058. 

HARDY et al. v. CLARK et al. 

[The district court decision, reported in 3 N. 
B. R. 3S5 (Quarto, 99); 3 Am. Law T. Rep. 
gankr. 11; 17 Pittsb. Leg. J. 61; 2 Chi. Leg. 
News, 121, and 1 Am. Law T. Rep. Bankr. 151, 
—IS included in the report of the circuit court 
Case No. 1,420.] 
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HARDY et al. v. HARBIN et al. 

[1 Sawy. 194.] i 

Circuit Court, D. California. June 21, 1870.2 

Patent fok Mesicax Ghaxts— Puechaseks rRoai 
Patentee. 

Where a bill was filed by the alleged heirs of 
a deceased Mexican grantee of a ranch against 
certain persons who had purchased from a party 
to whom the land had been confirmed and pat- 
ented, to compel a transfer of the estate pur- 
chased, and a delivery of the patent and other 
muniments of title to the complainants, and it 
appeared that the patentee derived title under a 
sale made by order of the probate court which 
under the decisions of the supreme court was 
without jurisdiction to order the sale, and it 
further appeared that the defendants were bona 
fide purchasers for full value, from the patentee 
and had no actual notice of any defects in the 
deraignment of his title from the original gran- 
tee: Edd, that the recitals in the patent that 
the claim was founded on a Mexican grant; 
that it had been confirmed by the board and the 
district court; and that the patent did not af- 
fect the rights of third persons, did not affect 
the defendants with constructive notice of the 
transcript and records of the board and of the 
district and of the proceedings in the probate 
court and the administrator's sale which those 
records described, and further that their omis- 
sion to take notice of those proceedings and that 
the administrator's deed was a nullity was not 
an act of crassa negligentia or "an omission to 
take a reasonable and well established precau- 
tion which should be treated as equivalent there- 
to. 

rOited in Parkhurst v. Hosford, 21 Fed. 885.] 
[See note at end of case.] 

[This was a bill in equity by Alexander 
Hardy, Thomas Botham, and Ellen Hardy 
Botham against James M. Harbin, George 
Taylor, J. C. Parrish, and others. See Case 
No. 6,060.] ' 

W. W Chipman and B. S, Brooks, for com- 
plainants. 
J. B. Harmon, for defendants. 

HOFFMAN, District Judge. The complain- 
ants in tliis case are the children of one John 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

^jirAffii^aie'i iQ 154 U. S. 598, 14 Sup. Ct. 
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Hardy, a native of Canada, who, it is alleged, 
left that country in 1832, and after various 
wanderings arrived in California, where, hav- 
ing become a Mexican citizen, and assumed 
the name of Thomas M. Hardy, he obtained 
from Governor Micheltorena a grant of the 
premises in controversy. This grant is dated 
October 23d, 1843. 

In October, 1848, Hardy died, leaving no 
heirs or relatives residing in this state. Ono 
Stephen Cooper, to whose house Hardy's body 
had been carried from the rancho at which 
he had died, and who had buried him, there- 
upon applied to 0. P. Wilkins, then acting 
as prefect, to be appointed as administrator 
of Hardy's estate. Letters of administration 
were accordingly issued to him on the twen- 
ty-seventh day of March, 1850. 

On the twelfth March, 1851, Wilkins, whose 
office had previously been abolished, trans- 
ferred the papers and documents in the case 
to the then recently organized probate com-t. 
Soon afterward, the probate court, on the pe- 
tition of the administrator, made an order 
for the sale of the real property of the de- 
ceased, and it was accordingly sold for the 
sum of §6,000. The sale was confirmed by 
the probate court, and in July, 1851, a con- 
veyance was executed by the administrator 
to the purchaser. 

In 1852, the claim of the purchasers and 
parties deriving title from them, was pre- 
sented to the board of commissioners for con- 
firmation. In July, 1855, the claim was eon- 
firmed by the board, and in March, 1857, by 
the district court on appeal. This decree hav- 
ing been made final by consent of the attor- 
ney-general of the United States, a patent 
was issued to the claimants in July, 1858. 
The defendants claim title under the patent 
by conveyances subsequent to its date, with 
the exception of two or three who obtained 
their deeds after the final confirmation, but 
before the patent issued. 

The complainants insist, that the prefect of 
the district of Sonoma had no jurisdiction 
over the estate of Hardy, or authority to ap- 
point an administrator thereof; that all acts 
under color of such appointment are null and 
void, and that the probate court of Solano 
county acquired no Jurisdiction by the trans- 
fer to it, by the prefect^ of the papei-s in the 
ease. 

They also insist, that even if the probate 
court acquired any Jurisdiction over the es- 
tate, it never acquired jurisdiction to order a 
sale of the real property of the decedent, by 
reason of various defects and omissions in 
the petition and proceedings for the sale, 
which the biU sets forth; and also, that the 
sale was vitiated by fraudulent practices on 
the part of the administrator and purchaser, 
which the bill details at length; that the 
whole proceeding was the result of a fraud- 
ulent conspiracy against the rights of tlie ab- 
sent heirs of Hardy; and that the defendants 
had notice of these frauds before they ac- 
quired their respective interests. 
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The bill further alleges, that the complain- 
ants never received any intelligence of their 
father after he left the Mississippi river, in 
1S33 or 1834, except by a letter written from 
Monterey in 1847 or 1848, and until within 
the last three years had no information as to 
lais residence or movements, or of the ac- 
■quisition by him of the property, or of the 
various proceedings relating to the same, set 
forth in the bill. 

They ask, therefore, that the defendants 
may be charged as the trustees of the title 
•of the real estate, to the extent of the sev- 
eral interests held by them, for the benefit 
■of the complainants, and that they may be 
decreed to transfer the same to them, and de- 
liver up the patent and all other muniments 
•of title connected with the property. 

The defendants, at an earlier stage of the 
■cause, interposed a demurrer to the bill, 
which, after argument, was overruled by the 
presiding judge of this' court, on the ground 
that the patent, which was presumed to con- 
tain the usual recitals, was a constructive no- 
tice to all who purchased under it, of the 
fact, that the patentees deraigned title 
through a sale by an administrator, and that 
they were thus put on Inquiry, and charged 
with notice of the invalidity of that sale, and 
the nuUlty of the proceedings which led to 
iL. [Case No. 6,0G0.] 

The demurrer having been overruled, an 
iinswer was put in, which, in substance, de- 
nies that John Hardy, of Canada, was the 
same person as Thomas M. Hardy, of Cali- 
-fornia; denies the alleged frauds; denies all 
knowledge or notice on the part of the 3e- 
lendants of such frauds, if they were com- 
mitted, and all knowledge or notice of the in- 
validity of the proceedings in the probate 
■court. On the issues so made, a vast number 
of depositions have been taken; elaborate 
4irguments were heard, and the cause now 
-comes up for final determination. 

The evidence in support of the charges of 
fraud is unsatisfactory and inconclusive; no 
attempt whatever was made to sustain by 
proofs the greater part of the allegations of 
the bill, which state the facts and circum- 
stances constituting the Imputed fraud. So 
far as appears, the judge acted under the be- 
lief that the probate court possessed jurisdic- 
tion to order the sale, and that the proceed- 
ings were regular and fairly conducted. The 
•order confirming the sale recites that "the 
confirmation was, objected to, and that the 
court thereupon proceeded to examine and 
hear all proofs introduced relative to said 
sale; and that it appeared to the court by 
proof made in open court that notice of the 
sale had been given, by publication in a news- 
paper, and posting up notices as prescribed 
in the statute; that the sale was legally made 
in pursuance of the order of the court, and 
that it was in every respect fairly conducted; 
and that a greater sum than the amount spec- 
ified in said report as having been bid cannot 
he obtained. It is therefore adjudged that 



the objections to the confirmation of said re- 
port be overruled, and that the same be con- 
firmed," etc. 

The only evidence against the truth of 
these recitals, is the testimony of a few per- 
sons who assert that they attended at the 
place of sale designated in the notices, and 
finding no one, returned; but that the sale 
in fact took place at a spot some twelve miles 
distant, and that had they been present they 
would have been prepared to bid a larger 
amount than was obtained. Some evidence 
is also offered to show that a party who a1> 
tended the sale was in some way Induced not 
to bid. 

■ But these circumstances, even if true, are 
wholly insufficient to sustain the charges in 
the bill, of a fraudulent and corrupt conspir- 
acy between the probate judge, the adminis- 
trator and the purchasers at the sale. The 
notices of sale are not produced, nor is there 
a particle of evidence to show that either the 
judge or the administrator had any interest 
in or derived any benefit from the pm-ehase. 

Without dwelling longer on the evidence* 
It is sufficient to say that the complainants 
have failed to establish this part of their 
ease. But even if the fact were otherwise, 
it is clear that they have not succeeded in 
bringing home to the defendants actual no- 
tice of the alleged frauds. The latter were 
aware that the land had been granted to 
Hardy, and that it had been sold at an ad- 
ministrator's sale— but of the invalidity of 
that sale by reason of frauds perpetrated 
by the judge, the administrator and the pur- 
chasers, or by reason of the want of juris- 
diction in the eom't, none of them seems to 
have been advised. 

The cireimistanees of the case compel the 
complainants to admit a superior title in the 
defendants as holders of the legal estate 
under the patent, and to' avoid it by an alle- 
gation of fraud and notice of their equities. 
The burden is therefore on them to ava: 
and prove the fraud and the notice (Cen- 
ter V. Bank, 22 Ala. 743), and the defend- 
ants will have the advantage of requir- 
ing that their account of the matter should 
be received as' tme, unless conclusively dis- 
proved. 1 Litt. [Ky.] 42; 7 J. J. Marsh. 301; 
3 Gill & J. 425; cited in 2 Hai-e & W. Lead. 
Cas. p. 126. 

It will not be pretended that the mere 
knowledge that the land had been originally 
granted to Hardy, and that the patentees 
deraigned title through an administi-ator, 
could have any effect to charge the defend- 
ants with notice of any fi-audulent proceed- 
ings in effecting the sale. • They could at 
most be affected with notice of what the 
record of the probate court disclosed — or of 
the absence of jurisdiction in the coui-t over 
the estate sold. Whether they were charged 
with notice even to this extent will be here- 
after considered. But of frauds in fact the 
record disclosed nothing— on the contrary, 
the judgment of tlie com't declared that the 
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sale bad been duly advertised, fairly con- 
ducted, and was for an adequate price. 

In tbe very elaborate arguments of the 
counsel for the complainants, but sligbt al- 
lusion was made to the evidence in support 
of the charges of fraud and actual notice. 
That part of the case seemed to be virtually 
abandoned. I dismiss it, therefore, from fur- 
ther examination, and proceed to consider the 
important and novel questions with respect to 
constructive notice, presented in the case. 

It is not denied that the supreme court of 
this state has decided that the statute for the 
settlement of the estates of deceased persons 
has no application to the estates of parties 
who died previously to the organization of 
the state government Grimes v. Norris, 6 
Gal. 621; Tevis v. Pitcher, 10 Cal. 466; Down- 
er v. Smith, 24 Cal. 114. 

The proceedings, therefore, in the probate 
court of Solano county were a nullity, and 
the deed of the administrator conveyed no 
title whatever to the pm'chasers at the sale. 
On the other hand, it appears that the de- 
fendants are the holders of the legal estate, 
under the patent of the United States; that 
they purchased from parties who were and 
had long been in the actual, notorious, un- 
disputed and exclusive possession of the land; 
that they paid full value for their respective 
purchases; and that they had no knowledge 
of any alleged frauds on the part of those 
fi-om whom they derived title, or of the in- 
validity of the proceedings in which that title 
originated. They are thus innocent, bona 
fide purchasers for value, and without notice 
except so far as, under the circumstances of 
the case, they are charged with constructive 
notice. 

The question thus presented is of great im- 
portance. Its determination may affect the 
rights of all persons who may have pur- 
chased from the patentees of confirmed land 
claims in this state. It is also, I believe, 
novel; for it arises, not as heretofore be- 
tween the patentees and the representatives 
of the original grantee, but between those 
representatives and purchasers from the pat- 
entees, after the confirmation of their claim, 
and the issuance to them of a patent con- 
veying the legal title previously outstanding 
in the United States. 

In the opinion rendered by Mr. Justice 
Field, when overruling the demurrer in this 
case, it is assumed that the patent was in the 
usual form, "with a recital of the existence 
of the grant, the conveyance of the gran- 
tee's interest by the administrator, the con- 
firmation of the claim under the grant, the 
survey upon the confirmation, and the ap- 
proval of the survey," etc. The patent was 
not at that time submitted to the inspection 
of the court. In fact, it contains no recitals 
with respect to the grant or the title of the 
patentees, except that they presented a claim 
for the rancho of Rio de Jesus Maria, found- 
ed on a Mexican grant, made by Gov. Mich- 
eltorena on tbe twenty-third day of October, 



1843; that this claim was confirmed by the 
board of land commissioners and by the dis- 
trict court; that the judgment, on appeal of 
the district court, was made final by stipula- 
tion. A survey was made, duly approved and 
certified to by the commissioners of the gen- 
eral land ofiBce. The patent does not even 
refer to the original grantee, still less to any 
of the conveyances by which the patentees 
deraigned title. For aught that appears on 
the face of the patent, the patentees might 
have been the original grantees of the land. 

It is contended, however, that the patent 
refers to and recites a Mexican grant; to- 
proceedings upon this grant before the board 
and the United States district court, that it 
mentions the name of the rancho, the date of 
the grant, and by whom granted; and that 
it contains an express stipulation, in accord- 
ance with the statute, that the interests of 
third persons shall not be affected thereby; 
that the purchasers from the patentees were- 
thus directed to the source of title of the lat- 
ter, and were bound to take notice of the rec- 
ords of the board of land commissioners, and 
especially of the transcript and records of the 
district eomrt; and that these, if consulted, 
would have disclosed the fact that the pat- 
entees claimed title under an administrator's- 
deed which was a nullity. 

The general doctrine is well settled, that 
the purchaser of a legal title will be liable 
to all equities of which he had actual or con- 
structive notice at the time of the purchase;, 
for by taking the legal estate, after notice of 
a prior right, he becomes a mala fide pur- 
chaser. LeNeve v. LeNeve, 3 Atk. 647-649. 

But a purchaser bona fide, without notice- 
of any defect in his title at the time of the 
purchase made, may (as is said by Lord 
Nottingham, in Bassett v. Nosworthy, Cas. 
t Finch, 102) "lawfully buy in a statute, or 
mortgage, or any other incumbrance; and if 
he can defend himself at law by any such 
incumbrances bought in, his adversary shall 
never be aided in a court of equity by set- 
ting aside such incumbrances; for equity 
will not disarm a purchaser, but assist him. 
And precedents of this nature are very an- 
cient and numerous, where a court hath re- 
fused to give any assistance against a pur- 
chaser, either to an heir, or to a widoAV, or- 
to the fatherless, or to creditors, or even to 
one purclaaser against another." 

In Jones v, Powles, 3 Mylne & K. 581, a 
pei'son who had advanced money upon a 
mortgage of an estate which the mortgagor 
claimed under a will, which turned out to- 
be forged, got a conveyance of the legal es- 
tate which was outstanding in a mortgagee 
whose debt had been satisfied. Upon a bilL 
filed by the heiress-at-law, it was held that 
the mortgagee being a purchaser without no- 
tice of the plaintiff's title could protect him- 
self by the legal title. And Sir John Leach, 
M. R., says: "Upon full consideration of alL 
the authorities which have been referred to, 
and the dicta of judges, and text-writers,. 
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and the principles on -whicli tlie rule is 
grounded, I am of opinion tliat the protec- 
tion of the legal estate is to he extended not 
merely to cases in which the title of the pur- 
chaser for valuable consideration without 
notice was impeached by reason of a secret 
act done, but also to cases in which it is im- 
peached by reason of the falsehood of a fact 
of title asserted by the vendor, or those un- 
der whom he claims, where such asserted ti- 
tle is clothed with possession, and the false- 
hood of the fact asserted could not have been 
detected with reasonable diligence." 

What will amount to this "reasonable dili- 
gence," and when the purchaser will be af- 
fected by constructive notice, will depend on 
the circumstances of each case. "It is scarce- 
ly possible," says Vice-Ghancellor Wigram, 
"to declare, a priori, what shall be deemed 
constructive notice, because unquestionably 
that which will not afiEect one man may be 
abundantly sufficient to affect another. But 
I believe I may, with sufficient accuracy for 
my present purpose, and without danger, as- 
sert that cases in which consti'uctive notice 
has been established resolve themselves into 
two classes, first: * * * and secondly: 
where the court has been satisfied, from the 
evidence before it, that the party charged 
had designedly abstained from inquiry for 
the very purpose of avoiding notice. * * * 
The proposition of law upon which the sec- 
ond class of cases proceeds is, not that the 
party had incautiously neglected to make in- 
quiries, but that he had "designedly abstained 
from such inquiries for the purpose of avoid- 
ing Iinowledge— a purpose which, if proved, 
would clearly show that he had suspicion of 
the truth, and a fraudulent determination 
not to learn it If, in short, there is not ac- 
tual notice that the property is in some way 
afEected, and no fraudulent tiirning away 
from a knowledge of facts which the res 
gestae would suggest to a prudent mind— if 
mere want of caution, as distinguished from 
fraudulent and willful blindness, is all that 
can be imputed to the purchaser, there the 
doctrine of constructive notice will not ap- 
ply; there the purchaser will be considered, 
as in fact he is, a bona fide purchaser with- 
out notice." 1 Hare, 55, cited; 2 White & 
T, Lead. Cas. Eq. (Hare & W. notes). The 
same principles are recognized by the su- 
preme court of the United States in the last 
decision on this subject 

In Wilson v. Wall [6 Wall- (73 U. S.) 83] the 
court says: "On this point, we need only refer 
to Sugd. Vend, (page 622), where he says: 'In 
Ware v. Lord Egmont [4 De Gex, M. & G. 
458] the Lord Chancellor Cranworth express- 
ed his entire concurrence in what on many oc- 
casions of late years had fallen from judges 
of great eminence on the subject of con- 
structive notice, namely: that it was highly 
inexpedient for courts of equity to extend 
the doctrine. When a person has not actual 
notice, he ought not to be treated as if he 
had notice, unless the circumstances are such 



as to enable the court to say, not only that 
he might have acquired, but also that he 
ought to have acquhred it, but for his gross 
negligence in the conduct of the business in 
question. The question, then, when it is 
sought to affect a purchaser with construct- 
ive notice, is, not whether he had the means 
of obtaining and might by prudent caution 
have obtained the knowledge in question, 
but whether the not obtaining it was an act 
of gross or culpable negligence.' " [U. S. v. 
The Watchful] 6 Wall. [73 U. S.] 91. 

The doctrine of constructive notice has un- 
questionably been carried, in some of the 
cases, further than the principles above laid 
down would warrant They would proba- 
bly at the present day be otherwise decided. 
In general, it may be said, that whatever is 
sufficient to put a person upon inquiry, is 
good notice; that is, where a man has suffi- 
cient information to lead him to a fact, he 
shall be deemed cognizant of it 

Thus, the direct statement to a purchaser^ 
of an adverse claim, by the party holding 
it, or by any one acting in his behalf, will 
take effect as actual notice. But it must be 
sufficiently definite to put the purchaser on 
his-guard, and enable him to ascertain wheth- 
er it is authentic. 4 Cushm. 312; Flagg v. 
Mann [Case No. 4,847]. But mere reports 
and allegations, incapable of being traced to- 
any definite source, vague and general as- 
sertions, resting on mere hearsay, and made 
by strangers, may be wholly disregarded. 25- 
Me. 484. 

It has even been said that the notice will 
not be binding unless it proceeds from a per- 
son interested in the property, and in the 
course of a treaty for its purchase. 2 Sugd. 
Yend. 451, 452; Barnhart v. Greenshields, 28- 
Eng. Law & Eq. 77. So, also, where the pur- 
chaser knows that the legal estate is in a / 
third person, he is bound to take notice of 
what the trust is. Preem. Ch. 171. Or, if 
he knows that the title deeds are in another 
man's possession, and he omits all inquiries- 
as to the deeds, he will be held to have no- 
tice of any claim of the party holding them. 
9 Hare, 458; 11 Jur. 52T; 2 White & T. Lead. 
Cas. Eq. p. 139. So, too, if the purchaser 
knows the estate to be in the occupation of 
another than the vendor, he is bound by the- 
equities which the party in possession may 
have in the land. Taylor v. Stibbert, 2 Ves. 
Jr. 439; Jones v. Smith, 1 Hare, 60. So, too, 
"where the purchaser cannot make out title- 
but by deed which leads him to another fact 
he shall be presumed cognizant thereof, for 
it is crasoa negligentia that he sought not 
after it." Moore v. Bennett, 2 Ch. Cas. 246. 

It is also' said to be well established, that 
"a purchaser will have constructive notice 
of anything which appears in any part of 
the deeds or insti'uments which prove and 
constitute the title purchased, and is of such 
a nature, that if brought dh^ectly to hi& 
knowledge, would amount to actual notice."' 
and the rule is said to be the same with re- 
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gard to grants made by the public as to those 
Blade by individuals, and a party claiming 
title originating in a patent from the state, 
Tvill be held to have notice of everything that 
appears on the face of the patent 2 White 
-& T. Lead. Cas. Eq. p. 169; citing Brush v. 
"Ware, 15 Pet [40 U. S.] 93. 

In that case, the contest was between the 
Teal owner of a land warrant and a purchas- 
•er of the warrant under a fraudulent execu- 
tor's sale, who had subsequently obtained a 
patent The court held that, in purchasing 
the warrant, he had merely acquired an eq- 
uity, and that the recital on the face of the 
warrant of the assignment by the executor 
put him on inquiry to inspect the will, and 
■ascertain the validity of the assignment, and 
that the issuance of the patent by the minis- 
terial officers of the government did not bet- 
ter his position. 

What would have been the rights of a pur- 
chaser for value without actual notice from 
the patentee in possession, was not consider- 
•ed. From the foregoing it may be gathered 
^'that although to deprive a purchaser of pro- 
tection as a bona fide purchaser without no- 
tice, he must be proved to have acted fraudu- 
lently, or to have been guilty of gross or cul- 
pable negligence, yet that the failure to take 
-certain well established and reasonable pre- 
-cautions— such as a thorough examination of 
title papers, a search of the records, an in- 
quiry into the rights of those in actual pos- 
session—will be treated as gross negligence, 
-and will make the pm-chaser liable for all the 
consequences of omissions, which are equally 
Injurious whether they proceed from laches or 
<iesign." 2 White & T. Lead. Cas. Eq. 163. 

Such being the general principles applicable 
to this case, we will proceed to consider the 
-questions presented by it. 

1. Did the recitals in the patent that the 
■claim was derived froni a Mexican grant; 
that it had been confirmed by the board and 
the district com-t, and that the patent did 
not affect the rights of third persons, affect 
the defendants, who purchased for full value 
from the patentees, in actual and undisputed 
possession, with notice of the transcript and 
records of the board and of the district court, 
and of the proceedings in the probate com-t, 
•and the administrator's sale, which those rec- 
ords described? 

2. If so, were they bound to take notice of 
the invalidity of those proceedings, and that 
the administrator's deed was a nullity, and 
was their failure to learn tliat fact an act of 
crassa negligentia, or "an omission to take a 
reasonable and well established precaution," 
which may be treated as equivalent thereto? 

The cases of Estrada v. Murphy, 19 Cal. 
-250; Salmon v. Symonds, 30 Cal. 301; and 
Wilson V. Castro, 31 Cal. 420, are cited in 
support of the affirmative of the above propo- 
sitions. But in neither of these cases did the 
questions here presented arise. Estrada v. 
Murphy merely holds that where a confirmee, 
in presenting his claim acts as agent, trustee, 



guardian, or in any other fiduciary capacity, 
equity will compel a ti-ansfer of the legal es- 
tate to the equitable owner, and will conti-ol 
the legal title in the hands of the patentee, 
so as to protect the just right of others. 
Salmon v. Symonds decides that patentees 
who did nol own or claim to own but a por- 
tion of a raneho for which they presented 
their claim, but who have obtained a patent 
for the whole, will be decreed to hold the 
legal title for the part not owned by them in 
trust for the owner. In Wilson v. Castro it 
was held that where the widow of a deceased 
Mexican grantee, together with her second 
husband, conveyed the lands granted to a 
purchaser, who presented his claim and ob- 
tained a patent, equity wiU raise a construct- 
ive trust in favor of the heirs of the de- 
ceased grantee. But the court is careful to 
withhold any expression of opinion as to 
what, under such circumstances, would be 
the rights of a purchaser from the patentee 
without actual notice. 

It has ah'eady been observed that in Brush 
V. Ware, 15 Pet [40 U. S.] Ill, the contest 
was between the patentee and the real own- 
ers of the waiTL-ant under which tlae patent 
issued. The rights of the bona fide purchas- 
ex"s from the patentee were not in question. 
The law on the points under consideration 
being thus found not to have been settled by 
authority, must be determined upon prin- 
ciple. If the purchaser from the patentees 
was bound to look at the record of the pro- 
ceedings before the board, and the district 
court and the deeds it referred to, and was 
affected with notice of every defect in the 
deraignment of the title of the patentees, 
it can only be because no greater effect Is 
attributed to the adjudication of the courts 
that the patentees had established a valid 
claim to the land, than would be given to 
a declaration to that effect by an ordinary 
vendor. 

The adjudication would, in that case, mere- 
ly amount to a judicial detei*mination that 
the original Mexican grant was valid, but 
would have no effect to raise a presumption 
that the confirmee was entitled to the patent, 
strong enough to protect a purchaser from 
him without notice, or to prevent the failure 
of the latter to investigate the derivative 
title from being an act of gi-oss and culpable 
negligence. 

Such is not, in my opinion, a just construc- 
tion of the provisions of the act of 1851 [9 
Stat 632], under which the patent issued. By 
the eighth section of that act, "each and evevy 
person claiming lands by virtue of any right 
or title derived from the Spanish or Mexican 
government, was required to present the 
same," etc. By section 13, "all lands, the 
claims to which shall not have been presented 
to the said commissioners within two years 
after the date of the act, are to be deemed, 
held and considered as part of the public do- 
main of the United States. A subsequent 
clause in the same section provides for the 
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issuance of an injunction by the district 
judge to restrain the confirmee from suing 
out a patent, when his title to the lands con- 
firmed is disputed by any other person. 

It will be seen from these provisions that 
the duty of the board, and of the district and 
supreme courts, on appeal, was not merely to 
inquire into the validity of the original grant, 
but into the validity of the claim of the claim- 
ant If the latter failed to establish, prima 
facie at least, his derivative title, his claim 
must be rejected. 

In practice, the claims were in general 
presented in the names of the owners, and 
not of the original grantees, in cases where 
the latter had conveyed the whole or a por- 
tion of the ranches; and it has occasionally 
happened that a claim for a part of a rancho 
has been duly presented and confirmed, while 
the remainder has become public land by 
reason of the non-presentation of any claim 
for it. 

It was therefore, the duty of the law agent, 
the district attorney, and the attorney-gener- 
al, and of the board and the courts, to look 
into the mesne conveyances to a certain ex- 
tent at least; first, in order that the patent 
might not issue, except to one presumptively 
entitled to it; and second, because if the 
claimants' title could be shown to be invalid, 
and no other claim had been presented, the 
land would become a part of the public do- 
main. 

The provision in the thirteenth section, for 
an injunction to restrain the confirmee from 
suing out a patent, seems to recognize that 
the issuing of a patent might confer some 
rights, and raise to some extent a presump- 
tion in favor of his title. The form of de- 
cree sanctioned by.the supreme court, in cas- 
es where the derivative title of the claimant 
was doubtful, seems also a recognition of the 
same fact. 

In those cases, -the claim was confirmed to 
the claimants, or whoever might be the law- 
ful successor in interest of the original gran- 
tee. To what end insert this saving clause, 
if the adjudication in favor of the claimant 
was so mere a nullity, that not even a bona 
fide purchaser of the legal title, without 
actual notice, would be relieved of the impu- 
tation of gross negligence if he omitted to 
search into the derivative title, and if he 
failed to discover flaws in it which had es- 
caped the notice of the law officers of the 
United States, and even of the supreme court 
itself? Nor. are the observations of the su- 
preme court, in Castro v. Hendricks, 23 How. 
[Gi V.S.I 441, when properly understood, in- 
consistent with this view. 

The court says: "The mesne conveyances 
were also required, but not for any aim of 
submitting their operation and validity to 
the board, but simply to enable the board to 
determine if there was a bona fide claimant 
before it under a Mexican grant; and so 
this court has frequently decided that the 
government had no interest in the contest 



between persons claiming ex post facto the- 
grant." 

The supreme comrt could not, of course, 
have meant that the government had no in- 
terest in showing that the derivative title or 
the claimant was wholly void; for by so do- 
ing the rejection of the claim must have fol- 
lowed, and the lands would in many instan- 
ces have been secured to the public. All that 
the court meant to declare was, that the- 
United States had no interest in contests in- 
ter partes; that theU* rights were not submit- 
ted to the board, and could not be finally ad- 
judicated, for contestants were not permitted 
to intervene in the proceeding (except by way 
of injunction, as provided for in the thir- 
teenth section), and the decision of the boai-d 
was declared by law not to JifCect the rights, 
of thu'd persons. The true meaning of the- 
court is, doubtless, that attributed to it by 
Mr. Justice Baldwin, in Estrada v. Murphy, 
19 Cal. 274. . "It would seem to follow," says: 
the learned judge, "from these and not less 
decisive intimations, in other cases in the su- 
preme court of the United States, that ther 
mere fact that a particular person obtained 
a patent from the government, was not con- 
clusive of his exclusive right, but that it 
might be shown in a proper proceeding that 
others were interested or had a: better right."" 

In the opinion delivered by Mr. Justice- 
Field, when overruling the demurrer in this- 
case, it is said: "It (the patent) is evidencft 
that the title had passed by grant from the- 
former government, or that such equities had 
existed under the former government in fa- 
vor of the alleged grantee as to require or-^ 
justify the cession of the title, and also, that 
by conveyances regular on their face, the le- 
gal title had apparently passed from the 
grantee to the claimants; but it is not evi- 
dence of any equitable relations of the hold- 
ers of subsequent conveyances from the gran- 
tee to each other, for such relations were not 
submitted to the tribunals of the United- 
States for adjudication." 

From the foregoing it results, that a con- 
firmation and patent establish: 1st. That-the- 
original grant was valid, and 2d. That the 
patentee has been found to be a bona fide- 
claimant under the grant, and that, by a 
dei-aignment of ti;tle regular on its face and 
prima facie valid, he has shown himself to- 
be entitled to a conveyance by the United. 
States of the_legal title. 

The purchaser, therefore, from the pat- 
entee, without actual notice, has a right to* 
assume the existence of these facts thus judi- 
cially established. He cannot be charged 
with gross negligence, wiUful ignorance, or- 
even neglect of a reasonable and well estab- 
lished precaution, if he has acted upon the- 
belief, that in the mesne conveyances adjudg- 
ed to be regular and apparently translative 
of title, there would not be found a deed void 
on its face, because it was the result of a 
legal proceeding which was an absolute- 
nullity. 
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In cliarging every patentee with a construct- 
ive trust in favor of tlie successor in interest 
of the grantee, who has failed to present his 
claim, irrespective of any question of notice, 
good faith, or any fiduciary relation towards 
the latter, the supreme court of the state has 
gone as far as either principle or sound 
policy will permit The doctrine of construct- 
ive notice should not, in my judgment, be 
extended conti-ary to the tendency and spirit 
of the recent decisions to a new class of cases. 
It is essential to the secm-ity and repose of a 
vast number of fairly acquired titles in this 
state, that the rights of the purchaser who, 
without actual notice, has obtained the legal 
title from the United States under a patent, 
should be firmly upheld. 

It is well settled, that even where a pur- 
chaser is put on inquiry, all that can be exact- 
ed of him is a diligent effort to ascertain 
whether the purchase will prejudice the equi- 
table rights of others; when such an attempt 
has been made, and it appears that further 
efforts would have been fruitless, the pur- 
chaser's duty is dischai-ged. Williamson v. 
Brown, 15 N. Y. 354; 2 White & T, Lead. 
Oas. Eq. 154. 

In this case, no examination of the record 
would have in fact apprised the purchaser 
that the probate court was without jurisdic- 
tion over the estate of the deceased. One of 
the defendants swears that he consulted a 
lawyer, who advised him that the purchase 
was safe, and such would very possibly have 
been the opinion of a large number of the 
profession. 

The decision of the supreme court, that the 
probate court was without jurisdiction, was 
not promulgated until several years later. So 
far, then, as the doctrine of constructive no- 
tice rests upon voluntary ignorance or will- 
ful blindness, or any moral delinquency 
whatever, it cannot apply to these defend- 
ants: for they had practically and in point 
of fact no means of ascertaining the fact, 
with constructive notice of which they are 
now sought to be charged. If the case of 
Jones V. Powles, above cited, be law, and if 
a purchaser of an estate claimed under a 
forged will, wiU be protected by the subse- 
quent acquisition of the bare legal title, on 
the ground, that the falsehood of the asserted 
fact of title could not have been detected by 
reasonable diligence, a fortiori must these 
^lefendants be protected: for no diligence 
would have enabled them to discover the de- 
fects in the title, unless, in advance of the 
public and many of the legal profession, and 
with greater acuteness than was exhibited 
Tjy the judicial authorities of the United 
States, they had anticipated a decision of the 
supreme court of this state upon a novel and 
perhaps doubtful question of law. Nor could 
they suspect, that by acquiring the legal title, 
they were prejudicing the equitable rights of 
others: for no heirs had appeared to claim 
the inheritance for more than ten years, and 
none were known to exist. And besides. 



their rights as against the United States had 
long since been lost, by their failure to present 
their claim: for the act of 1851 makes no 
exception in favor of absentees, minors, or 
femmes covert. 

The only party that could have been in- 
jured by the presentation of the invalid claim 
was the United States— and they by a solemn 
adjudication, final and conclusive as be- 
tween them and the claimants, had adjudged 
the claim to be valid, and had issued a pat- 
ent for the land. 

Nor in considering the hardships of this 
and similar cases, and the comparative equi- 
ties of the complainants and defendants, is 
it to be forgotten that but for the proceed- 
ings now claimed to have been fraudulent 
and invalid, no claim would have been pre- 
sented for this vacant inheritance, and it 
would long since have been disposed of as 
public land. 

The complainants, therefor seek to avaU 
themselves of the acts of the patentees who 
presented the claim, obtained a confirmation, 
and procured a patent. It is but just that 
their rights should be postponed to those who, 
in good faith and relying upon a deed from 
the government, the paramount source of 
title, have paid their money, occupied and 
improved the land, and for many yeai-s have 
established their homes upon iL 

No distinction can, I think, be drawn in 
this case betw.een those who purchased after 
confirmation and before patent issued, and 
those who pm-chased subsequent to the pat- 
ent Both hold the legal title, dex-ived from 
the United States, under the patent— and 
both have the equitable right to protection. 
Under this view, it becomes unnecessary to 
consider the other important questions of 
fact and of law presented by the case. The 
bill must be dismissed. 

[NOTE. An appeal was then taken to the 
supreme court by the plaintiffs, and the judg- 
ment was afi&rmed in an opinion by Mr. Justice 
Himt, who said that there was not sufficient 
evidence to hold that John Hardy and Thomas 
Hardy were the same person. 154 U. S. 598, 
14 Sup. Ct U72.] 



Case No. 6,060. 

HARDY et al. v. HARBIN et al. 

[4 Sawy. 536.] i 

Circuit Court, N. D. Oalifornia. July 29, 1865. 

Holder of Legal Title, when Converted into 
Trustee — Mexican Prefect had so Jurisdic- 
tion — California Probate Act had no Be- 
trospective Application — Mexican Land 
Grants — Effect of Confirmation — Latent 
UNDER Mexican Grant— Purchasers Charge- 
able WITH Notice op Facts Disclosed by 
Documents through which the Title is 
Traced— Limitation — California Statute of 
Limitations — Parties Defendant to Suit to 
Charge Holders op Legal Title as Trustees. 

1. Wherever property is acquired by fraud, 
or under such circumstances as to render it in- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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equitable for the holder of the legal title to re- 
tain it, a court of equity will convert him into 
a trustee of the true owner. 
[Cited in Norton v. Header, Case No. 10,351; 
Lakin v. Sierra Buttes Gold Min. Co., 25 
Fed. 341; Lans Syne Min. Co. v. Ross (Nev.) 
18 Pac. 362; Butte Hardware Co. v. 
Schwab (aiont.) 34 Pac. 28; South End 
aiin. Co. T. Tinney (Nev.) 35 Pac. 91.] 

2. A prefect under the Mexican government 
in California bad no jurisdiction over the es- 
tates of deceased persons, or authority to ap- 
point an administrator. 

3. The statute of California for the settle- 
ment of the estates of deceased persons has no 
application to the estates of persons who died 
previous to the organization of the state govern- 
ment, 

4. A confirmation of a Mexican land grant un- 
der the act of congress of March 3, 1851 [9 
Stat. 631], inured to the benefit of the con- 
firmees, so far as the legal title was concerned. 
It determined nothing as to the equitable rela- 
tions between them and third parties. 

[Cited in South End Min. Co. v. Tinney 
(Nev.) 35 Pac, 92.] 

5. A patent issued by the United States for 
land granted by the former government is evi- 
dence that the title had passed by the grant 
from the former government, or that sudi eq- 
uities had existed under that government in fa- 
vor of the alleged grantee as to require or justi- 
fy the cession of the title, and also that by con- 
veyances regular on their face, the legal title 
had apparently passed from the grantee to the 
claimant; but it does not affect any equitable 
relations of the holders of subsequent convey- 
ances from the grantee to each other, or to third 
parties. 

6. Where a purchaser of land cannot make 
out his title except through an instrument which 
leads to a particular fact, he is chargeable with 
notice of sudi fact. Accordingly where a pat- 
ent of the United States, upon confirmation of a 
Mexican grant, recites a transfer of the gran- 
tee's interest to the patentee by an administra- 
tor, a purchaser from the patentee is chargeable 
with notice of the character of the conveyance 
of the administrator, and the proceedings upon 
which it was made. 

7. Where parties secured to themselves the le- 
gal title of a Mexican grant, by the presenta- . 
tion to the board of land commissioners of a 
worthless document as a transfer of the gran- 
tee's interest, whereby a fraud was committed 
upon the heirs of the grantee: Held, that the 
patentees would in equity be converted into 
trustees, and that the statute of limitations 
would not commence running in such case 
against the rights of the heirs until their dis- 
covery of the fraud. 

8. The statute of limitations of California 
applies to both equitable and legal remedies; it 
is directed to the subject-matter, and not to the 
form of the action or the tribunal before which 
it is prosecuted. 

[Cited in Norris v. Haggin, 28 Fed. 279.] 

9. In a suit in equity to convert the holders of 
the legal title to land into trustees for the true 
owners, a previous holder of such legal title who 
has parted with all his interest in it is not a nec- 
essary party. 

This was a suit in equity to charge the de- 
fendants [James M. Harbin and others] as 
trustees of certain real property in California, 
and to compel a transfer of the title. It came 
before the court on demurrer to the bill. 

H. H. Hartley and Joseph P. Hoge, for de- 
murrer. 
W. W. Chipman and B, S. Brooks, contra. 



FIELD, Circuit Justice. This is a suit on 
the equity side of the court to charge the de- 
fendants as trustees of certain real prop- 
erty, situated in the county of Yolo, and to 
enforce a transfer of the title to liie com- 
plainants, Alexander Hardy and Ellen Hardy, 
the wife of Thomas Botham. Alexander and 
Ellen claim to be the only surviving children 
and heirs at law of one, John Hardy, deceas- 
ed; and the case presented by their bill is 
briefly this: 

Hardy, their father, was a native of Upper 
Canada, and in 1824 intermarried in that 
province with one Nancy Wright, a citizen of 
the United States, Three <:hildren were the 
issue of this marriage— Alexander, Ellen and 
Nancy. Alexander was born in 1825, in New 
York, and is a citizen of that state, and is at 
present a soldier in the army of the United 
States. Ellen was born in Canada, in 1827, 
and intermarried in 1847 with the complain- 
ant, Thomas Botham. Both she and her hus- 
band are subjects of the queen of Great Brit- 
ain, Nancy was born in New York, in 1829, 
and died at the age of six years. The wife 
of Hardy died in 1832, and soon afterward 
Hardy himself left Canada; and after work- 
ing one or two years at different places on the 
Mississippi river, proceeded to Texas, and 
thence to Mexico, and engaged in the military 
service of the latter country. 

In 1843 he came to California, having in 
the meantime become a Mexican citizen by 
naturalization, and assumed the name of 
Thomas Hardy— by which name, or that of 
Thomas M. Hardy, he was always known in 
this country. In October of the same year, 
he obtained from Micheltorena, then governor 
of the department of California, a grant of 
land of the extent of six square leagues, situ- 
ated in the present county of Yolo. The grant 
was issued to him in his assumed name of 
Thomas Hardy. In October, 1848, he died at 
Benieia, in this state, intestate, possessed of 
the real property thus granted to him; and 
also of personal property of the value of sev- 
eral thousand dollars. 

In March, 1850, the prefect of the district of 
Sonoma assumed jurisdiction over the estate 
of the deceased, and appointed one Stephen 
Cooper, of Benieia, administrator, and issued 
letters of administration to him. Under color 
of these letters, Cooper took possession of the 
property of tie deceased, and proceeded to 
act as administrator. In 1851, the prefect, 
his office having been abolished by law, and 
probate courts having been established in the 
different counties of the state, transferred the 
papers and documents relating to the estate 
of Hardy to the probate court of the county of 
Solano. Soon afterward, upon the petition of 
the administrator, the probate court made an 
order for the sale of the real property; and 
under it the property was sold for the sum of 
$6500. The sale was confirmed by the pro- 
bate court, and in July, 1851, a conveyance 
was executed by the administrator to the pur- 
chasers. 
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In 1S52, the claim of the purchasers and 
parties deriving title from them, to the land 
in question, was presented to the board of 
commissioners, created under the act of con- 
gress of March 3, 1S51, for confirmation. In 
July, 1855, the claim was confirmed by the 
board, and aftenvard, in March, 1857, on 
appeal, by the decree of the district court of 
the United States. This decree was made 
final by stipulation of the parties; and. in Ju- 
ly, 1S5S, a patent of the United States was is- 
sued to the claimants. The defendants de-' 
rive whatever title they possess to the prem- 
ises under the patent and the conveyance of 
the administrator. 

The complainants insist that the prefect of 
the district of Sonoma had no jurisdiction 
over the estate of Hardy, or authority to ap- 
point an administrator thereof, and that the 
proceedings and appointment, and all acts un- 
der color of the appointment, are null and 
void; and that the probate court of Solano 
county acquired no jurisdiction by the trans- 
fer to it of the papers of the prefect. 

The complainants also insist that even if the 
probate court acquired any jurisdiction over 
the estate, it never acquired jurisdiction to or- 
der a sale of the real properly of the decedent 
by reason of various defects and omissions in 
the petition and proceedings for the sale, 
which the bill sets forth; and also that the 
sale was vitiated by fraudulent practices on 
the part of the administrator and purchasers, 
which the bill details at length, and of which 
it alleges the defendants had notice before 
they acquired their respective interests. 

The complainants never received any intel- 
ligence from Hardy after he left the Missis- 
sippi river, except by a letter written from 
Monterey, in the spring of 1847 or 1848, and 
until within the past three years had no infor- 
mation as to his residence or movements, or 
of the acquisition of the property, or of the 
various proceedings relating to the same, 
which are stated in their bill. They ask, 
therefore, that the defendants may be char- 
ged as trustees of the title of the real prop- 
erty to the extent of the several interests held 
by them for the benefit of the complainants, 
Alexander and Ellen, and be decreed to trans- 
fer the same to said complainants, and deliv- 
er up the patent and all other muniments of 
title connected with the property. 

To the bill of complaint the defendants de- 
mur on several grounds, the principal of 
which are: First, that the bill does not con- 
tain any matter of equity upon which the 
court can base a decree, or grant the com- 
plainants any relief. Second, that the claim 
of the complainants is a stale claim, and 
barred by the statute of limitations; and 
third, that there is a defect of parties defend- 
ants. 

The ground upon which the bill proceeds is, 
that the defendants have obtained the legal 
title to property, of which the father of the 
complainants died possessed, and which the 
complainants inherited; that the defendants 



took the legal title, with notice of the invalid- 
ity of the means by which it was obtained; 
and should, therefore, upon obvious prin- 
ciples of justice, be required to give it up to- 
the true owners. The bill is filed for the pur- 
pose of having a trust declared and enforced, 
the complainants relying upon the estab- 
lished doctrine that wherever propei'ty is ac- 
quired by fraud, or under such circumstances 
as to render it inequitable for the holder of 
the legal title to retain it, a court of equity 
will convert him into a trustee of the party 
actually entitled to its beneficial enjoyment. 
And the bill presents a clear case for the ap- 
plication of this doctrine. The prefect of 
Sonoma had no jurisdiction over the estate 
of the deceased, nor any authority to ap- 
point an administrator. Prefects were ex- 
ecutive ofiicers of the government It was 
their duty to maintain public order and tran- 
quillity, to publish and enforce the laws, 
and to exercise a general supervision over 
the subordinate ofiicers, and the public in- 
terests of their districts. They were em- 
powered to impose small fines in the enforce- 
ment of their authority, and to hear com- 
plaints against inferior ofiicers of the dis- 
trict; but beyond this extent they were not 
clothed with any judicial functions. 

Nor did the probate court of Solano county 
acquire any jurisdiction over the estate of 
the deceased after the transfer of the papers 
from the prefect. The statute of California, 
for the settlement of the estates of deceased 
persons has no application to the estates of 
parties who died previous to the organiza- 
tion of the state government This was ex- 
pressly held by the supreme court of Cali- 
fornia, in Grimes v. Norris, with reference 
to the probate of a wiU executed in 1848 (6 
Cal. 621) ; and the ruling in tliis respect was 
affirmed by the same court in the subse- 
quent case of Tevis v. Pitcher, 10 Cal. 465. 
The act which provides for the probate of 
wills also regulates the manner in which 
the estates of parties dying intestate shall be 
closed, and is equally limited in its applica- 
tion to cases arising subsequent to the adop- 
tion of the constitution. It was obviously 
the intention of the legislature to leave all 
estates of decedents, who died previously, to 
be settled under the law as it then existed; 
and such is the ruling in a recent case of the 
supreme court of the state. Downer v. Smith, 
24 Cal. 114. It was, therefore, under color 
of legal proceedings, every step of which was 
a nullity, that the conveyance of the alleged 
administrator was executed. That convey- 
ance enabled the purchasers and parties hold- 
ing under them to present the grant made 
to Hardj"- by the Mexican government to the 
board of land commissioners, and to obtain a 
confirmation of the claim asserted by them 
to the land it embraces, and ultimately the 
patent of the United States. Thus, by means 
of an instrument purporting to transfer the 
interest of which Hardy died possessed, but 
in fact transfeiTing nothing, they obtained a 
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standing before the federal tribunals, and 
have secured to themselves the legal title 
from the government of the United States. 
It is the possession of this legal title, as 
shown by the confirmation and patent, which 
precludes the complainants, who are the sole 
surviving heirs of the deceased, from insti- 
tuting or maintaining ejectment for the prem- 
ises, and forces them to -seek relief from a 
court of equity. And it is upon the confirma- 
tion and patent that the defendants rely to 
resist the claim of the complainants. Their 
position is, that the confirmation inured to 
the benefits of the confirmees, and that the 
patent is conclusive evidence of the validity 
of their title— that it is the record of the gov- 
ernment upon it, which cannot be questioned, 
except in direct proceedings instituted in the 
name of the government or by its authority. 
It is undoubtedly true that the confirmation 
inured to the benefit of the confirmees, so far 
as the legal title to the premises was con- 
cerned. It established the legal title in them, 
but it determined nothing as to the equitable 
relations between them and third parties- 
The object of the govei-nment in the passage 
of the act of March 3, 1851, was to separate 
the public lands from those which were pri- 
vate property, and to discharge its treaty ob- 
ligations by protecting private claims. The 
only question in which the government was 
concerned, and which demanded its consid- 
eration was, what interests in land had the 
former sovereignty parted with; not what 
bad transpired between private parties sub- 
sequent to the action of that sovereignty. 
And in conformity with this view is the laji- 
guage of the supreme court of the United 
States in Castro v. Hendricks, 23 How. [64 
U. S.] 442. After stating that to accomplish 
the purposes of the act of March 3, 1851, 
every person claiming lands in California by 
virtue of any right or title derived from the 
Spanish or Mexican governments, was re- 
quired to present the same to a board of com- 
missioners, the court said: "The mesne con- 
veyances were also required, but not for any 
aim of submitting their operation and valid- 
ity to the board, but simply to enable the 
board to determine if there was a bona fide 
claimant before it under a Mexican grant; 
and so this court have repeatedly determined 
that the government had no interest in the 
contests between persons claiming ex post 
facto the grant." And^ the supreme court of 
California, whilst declaring that the confirma- 
tion inured to thfe benefit of the confirmee, 
has in frequent instances qualified the decla- 
ration, by stating that equities between the 
confirmees and third parties remained unaf- 
fected. Thus, in Estrada v. Murphy, 19 Cal. 
272, the court said: "If the confirmee, in pre- 
senting his claim, acted as agent, or trustee, 
or guardian, or in any other fiduciary capacity, 
a court of equity, upon a proper proceeding, 
will compel a transfer of the legal title to 
the principal, cestui que trust, ward, or other 
party equitably entitled to the same, or sub- 
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■jectit to the proper trusts in the confirmee's 
hands. It matters not whether the presenta- 
tion was made by the confirmee in his own 
name in good faith, or with intent to defraud 
the actual owner of the claim, a com:t of 
equity will control the legal title in his hands 
so as to protect the just rights of others." 

The patent is undoubtedly a record of the 
government upon the title of the claimant. 
Before it is issued numerous proceedings are 
required to be taken before the tribunals and 
officers of the United States, having for their 
object the ascertainment of the validity of 
the grant, preferred under Mexican law and 
authorities, and the identification of the land 
to which it is, or should be restricted. As 
the last act in the series of proceedings, and 
as a result of those previously taken. It is 
issued. It is, therefore, record evidence on 
the part of the government that the previous 
grant was genuine, and entitled to recogni- 
tion and confirmation by the law of nations, 
or the stipulations of the treaty between 
Mexico and the Unite'd States, and is correct- 
ly located so as to embrace the premises de- 
scribed. Until vacated and set aside by pro- 
ceedings instituted in the name, or by au- 
thority of the govei'nment, it is evidence that 
the title had passed by the grant from the 
former government, or that such equities had 
existed under that government in favor of 
the alleged grantee, as to require or justify 
the cession of the title, and also that by con- 
veyances, regular on their face, the legal title 
had apparently passed from the grantee to 
the claimant; but it is not evidence of any 
equitable relations of the holders of subse- 
quent conveyances from the grantee to each 
other or to third parties, for such relations 
were not submitted to the tribunals of the 
United States for adjudication in the settle- 
ment of private land claims under Spanish 
and Mexican grants. 

There is nothing in the numerous decisions 
of the supreme court of this state upon pat- 
ents of the United States which militates 
against this view. Those decisions, with one 
or two exceptions, were rendered in actions 
of ejectment, and only affirm the conclusive- 
ness of the patents in determining the title of 
the patentees in such actions, as against at- 
tempts to resist their operation by parties 
holding either under confirmed grants, or by 
alleged pre-emption and settlement under the 
laws of the United States. It is true it is 
said hi Stark v. Barrett, 15 Cal. 361; that the 
patent, in recognizing the validity of the grant, 
upon the confirmation of which it is issued, 
necessarily establishes the validity of all prop- 
erly executed intermediate transfers of the 
grantee's interest; but this is no more than 
saying that if the grant was valid, a valid 
title was transferred by properly executed 
conveyances of the grantee, a proposition 
which requires no explanation. And the deci- 
sion -in Clark v. Lockwood, 21 Cal. 220, to 
which counsel refer, only goes to the extent 
of declaring that in an action of ejectment by 
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tlie vendee of the confirmee, it is unnecessary 
to introduce the intermediate conveyances 
from the Mexican grantee to the confirmee, 
the confirmation being an adjudication that 
the legal title was in him at the date of the 
presentation of his petition to the land com- 
missioners. The opinion of the court express- 
ly limits the conclusiveness of the adjudication 
to the legal title in that action, and cites from 
the case of Estrada v. M\irphy [supra] to 
show that equities against such titles may he 
enforced by proper proceedings in a court of 
equity. The action of ejectment deals with 
legal titles; the patent determines the position 
of such title, and when the patentee is other 
than the Mexican grantee, it is evidence that he 
had made such a prima facie showing before 
the proper authorities of having a transfer of 
the grantee's interest, as to justify its having 
been issued to him. In the opinions filed on 
rendering the decisions in the state courts 
cited by counsel, though relating to the legal 
title, reference is made in several instances 
to possible equities of 'third parties, for the 
purpose of qualifying the general language 
used as to the conclusive effect of the paten,ts 
and to direct parties asserting such equities to 
the proper tribunal for relief. 

In Rico V. Spence, 21 Cal. 504, which was 
a suit in equity to establish and enforce a 
trust, the court recognized that equities might 
exist which would control the title of the 
patentees, by the observations made to show 
that there were no such equities in that case. 
"The plaintiffs," said the court, "do not show 
the possession of any equities which can con- 
trol the legal title. They present no evidence 
of the existence of any such relation of trust 
or confidence between them and the patentee, 
as imposed upon the latter the duty of acting 
for their benefit, and of holding the title for 
their use. There was no fiduciary relation 
between them. Nor does it appear that there 
was any mistake committed by the authorities 
at Washington in issuing the patent to the 
defendant Spence. The instrument was in- 
tended for the party who received it. Nor is 
it pretended that any fraud was committed 
by the patentee in the deraigument of his 
title from the original claimant of the prem- 
ises. The genuineness and due execution of 
the intermediate conveyances from Jose Mari- 
ano Estrada to him are not questioned. Nor 
can it be said that he acquu*ed his title with 
notice of any equitable rights of the plaintiffs 
which could affect him." 

The case of Brush v. "Ware, in the supreme 
court of the United States, 15 Pet. [40 U. S.] 
93, is in many respects similar to this. In that 
case it appeared that one Hockaday was a 
captain on the Virginia line on the continental 
establishment, which, under the acts and reg- 
ulations of congress, entitled him to four thou- 
sand acres of land in the Virginia reservation, 
within the state of Ohio. A certificate of this 
military right having been obtained from the 
executive council of Virginia, the executor of 
Hockaday fraudulently assigned the same, in 



ISOS, to one Ladd. On the certificate and as- 
signment, Ladd obtained four warrants of a 
thousand acres each, as assignee of the exec- 
utor. One of these warrants was assigned by 
Ladd to Hoffman, by whom certain lands 
were entered. By various transfers, the inter- 
est of Hoffman came into the possession of 
Brush, to whom patents of the United States 
were issued in 1818. In 1839, the heirs of 
Hockaday filed a bill to compel the patentee 
to convey the lands to them, alleging that be 
was a purchaser with notice of their superior 
title. The defendant, among other things, set 
up in his answer that he had no recollection 
or belief that he had ever seen the warrant, 
entry or survey, or copies of either, upon 
which the patents issued; that he was an in- 
nocent purchaser for a valuable consideration; 
that he had no notice of the complainants' 
claim before the emanation of the patents, or 
any knowledge of any fraud or what the will 
of Hockaday contained; that he had been in 
possession under claim of title since 1808, and 
had made lasting and valuable improvements, 
and that the complainants were barred by the 
statute of limitations. But the court held that 
Brush was chargeable with notice of the im- 
perfection of the transfer of the executor by 
the facts which appeared upon the face of his 
title papers. The incipient step in the acquisi- 
tion of his title was the entry in the books 
kept in the oflice of the surveyor. This entry 
could only be made upon the production to 
the surveyor of the warrant, and filing it, or 
a certified copy, in his office. A survey and 
plat of the land were then made and returned 
to the oflace of the principal surveyor, by 
whom they were transmitted to the general 
land-office, accompanied by the original war- 
rant, or a copy of it. The patents were then 
issued. The original warrant, which was the 
foundation of the title, stated on its face that 
it was issued to Ladd as assignee of the 
executor of Hockaday, and the patents were 
in terms issued to the patentee as the last of 
several assignees from the executor. The at- 
tention of the patentee was thus directed to the 
will of Hockaday, in which the authority must 
have been found, if it existed at all, for the 
assignment by the executor. That will con- 
tained no such authority, and so the patentee 
would have ascertained had he made the 
proper inquiries. And the court held that he 
was bound to look to every document which 
was essential to the validity of the title. As 
he neglected to do this, he was not entitled 
to any greater protection than if he had made 
the inquiry and ascertained the real facts of 
the case. "The question," said the com't, "is 
not whether the defendant in fact saw any 
of the muniments of title, but whether he was 
not bound to see them. It will not do for a 
purchaser to close his eyes to facts— facts 
which were open to his investigation by the- 
exercise of that diligence which the law im- 
poses. Such purchasers are not protected." 
The court therefore affirmed the decree direct- 
ing a conveyance to the heirs. 
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The case of Reader v. Barr, 4 Oliio, 4oSi de- 
cided by the supreme court of Ohio, cited in 
the opinion in Brush y. "Ware [supra], is 
equally in point. There the patent was issued 
to one "Newell, as assignee of the admin- 
istrator of iSCenson Eeeder, deceased," and the 
court held that this disclosure of the rights of 
the patentee, and of the manner in which 
they were acquired, was sufficient to charge 
a, subsequent purchaser with notice of the 
equitable rights of the heirs at law of Reeder. 
"If, in the investigation of a title," said the 
court, "a purchaser, with common prudence, 
■ must have been apprised of another rigbt, no- 
tice of that right is presumed.. Here Barr, in 
tracing his tifle, must have seen from the 
patent that Newell's right was derived from 
an administrator, who possessed no title to 
the land himself, and whose deed could be 
available only by previous compliance with 
certain legal formalities. If the assignment of 
an administrator, per se, conveyed the equita- 
ble Tights of the intestate, the purchaser might 
stand in a iflifferent situation. As it is, we are 
of opinion that the recital in the patent is 
sufficient to put a man of. ordinary prudence 
to an inquiry for the rights of the heirs, and 
that a subsequent purchaser must, at his peril, 
ascertain whether those rights have been reg- 
ularly extinguished. Authorities are cited to 
show that presumptions of regularity are to be 
made in favor of public officers. "Williams v. 
JBast India Co., 3 Bast, 200; Hartwell v. Hoot, 
19 Johns. 347. And that the existence of a 
grant is sufficient ground to presume that 
every prerequisite has been performed. Polk 
v. Wendell, 9 Cranch. [13 U. S.] 98, 5 Wheat. 
[18 U. SJ 293; King v. Hawkins, 10 East, 
^16. K this grant were a simple conveyance 
to Newell, his assignees might, perhaps, claim 
-the benefit of these rules; but the grant, upon 
Its face, shows that the heics of Reeder were 
the owners of 4:he estate, after the death of their 
ancestor, and it is going too far to say that 
there is a legal presumption not only that the 
officers of government have performed their 
duties, but that the rights of the heurs of 
Reeder have Tjeen divested by a judgment of 
a court of competent jurisdiction." 

The principle upon "which these decisions 
proceed, is the familiar one, that where a pur- 
chaser cannot make out his tiUe except through 
an instrument which leads to a particular 
Xact, he is chargeahle with notice of such fact 
In the case at bar the principle applies, and 
Js a full answer to those of the defendants 
•who took thehr titie from the patentees. The 
•patent, we must presume, was issued in the 
43rdinary form of such instruments, upon the 
confirmation of a Mexican grant, with a re- 
.cital of the existence of the grant; the con- 
veyance of the grantee's interest by the ad- 
.ministrator, the confirmation of the claim 
under the grant, its survey upon the confirma- 
tion and the approval of the survey by the 
proper officers of the government Such are 
the usual recitals, and of course, in the pres- 
ent case, they directed the attention of all 



subsequent purchasers to the examination of 
the conveyance of the administrator and the 
proceedings upon which it was made. 

The position that the complainants are not 
entitled to relief, because by the act of March 
3, 1851, all lands, the claim to which was not 
presented within two years thereafter, were 
to be deemed part of the public domain, hard- 
ly merits serious consideration- It cannot 
be affirmed that if the sale by the adminis- 
trator had not taken place, friends of the de- 
ceased would not have made efforts to ascer- 
tain whether there were any heirs to the 
estate, and have not succeeded in finding 
them; nor that the property would not have 
been taken in charge by officers of the state 
as a vacant inheritance, and the grant pre- 
sented for adjudication .to the proper tri- 
bunals of the United States; nor that relief 
might not have been afforded the heirs when 
the property was discovered by appropriate 
legislation. The finder of personal proper- 
ty might, with equal propriety, justify its re- 
tention, on the ground that the true o-wner 
would never have foimd it. The claim pre- 
sented by the claimants, resting upon solid 
principles of justice and right, must be sus- 
tained, upon the showing of the bill, unless 
barred by the statute of limitations. 

The statute of limitations of this state is 
peculiar. It differs essentially from the Eng- 
lish statute, and from the statute of limita- 
tions in force in most of the other states of 
the Union. Those statutes, in terms, apply 
only to 'particular legal remedies, and courts 
of equity are said to be bound by them only 
in cases of concurrent jurisdiction, and in 
other cases to act only by analogy to the stat- 
utes, and not in obedience to them. But in 
this state the statute applies both to equita- 
ble and to legal remedies. It is directed to 
the subject-matter, and not to the form of the 
action or the tribunal before which it is 
prosecuted. Such is the language of the su- 
preme court, the only authoritative interpre- 
ter of the laws of the state. Lord v. Morris, 
18 Cal. 486. 

The question then is, whether the statute 
bars the relief prayed, and not whether, aa 
insisted by counsel, the claim on general 
principles adopted in the administration of 
equity is a stale claim, although we may add 
on this latter head that the claim has upon 
such principles no feature that should bar its 
enforcement on that ground. The statute 
provides that certain actions shall be brought 
within three years after the cause of action 
shall have accrued, but declares that in an 
action for relief on the ground of fraud, the 
cause of action "shall not be deemed to have 
accrued until the discovery by the aggrieved 
party of the facts constituting the fraud." 
This exception covers the case at bar. The 
patentees secured to themselves the legal titie 
by the presentation to the board of land com- 
missioners of a worthless document as a 
transfer of the grantees' interest, and- they 
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prosecuted a claim under this document for 
years. By these proceedings a fraud was 
committed upon the heirs of Hardy, and not 
imtil its discovery did the statute commence 
running against their rights. The bill avers 
such discovery within the years prescribed. 
And the defendants who toolt title under the 
patentees are chargeable with notice of the 
character of the claim under which the pat- 
entees secm-ed the title, and consequently are 
precluded from protection as innocent pur- 
chasers. They are therefore chargeable with 
constructive fraud in taking title from the 
patentees, however ignorant in fact of the 
rights of the heirs, and however honest in 
then- intentions they may have been. "An- 
other class of constructive frauds," says ilr. 
Justice Story, after enumerating several 
classes, "consists of those where a person 
purchases with full notice of the legal or 
equitable title of other persons to the same 
property. In such case he will not be per- 
mitted to protect himself against such 
claims; but his own title will be postponed, 
and made subservient to theirs. It would be 
gross injustice to allow him to defeat the just 
rights of others by his own iniquitous bar- 
gain. He becomes, by such conduct, par- 
ticeps criminis with the fraudulent grantor; 
and the rule of equity, as well of law, is 
'Dolus et fraus nemini patrocinari debent.* 
And in all such cases of purchases with no- 
tice, courts of equity will hold the purchaser 
a trustee for the benefit of the persons whose 
rights he has thus sought to defraud or de- 
feat." 

This doctrine has frequent illustration in 
the adjudged cases, where a purchaser takes 
his deed with notice of a prior unrecorded 
deed of the same property against which he 
invokes the registry acts. A court of equity 
treats the taking of the second deed under 
such circumstances, and attempting to hold 
the property as a fraud against which it will 
grant relief, "The ground of it," said Lord 
Hardwicke, in speaking of this doctrine, 
"plainly is this, that the taking of a legal 
estate after notice of a prior right, makes a 
person a mala fide purchaser (and not that 
he is not a purchaser for a valuable consid- 
eration in every other respect); this is a 
species of fraud, and dolus malus itself; for 
he knew the first purchaser had the clear 
right of the estate, and after knowing that, 
he takes away the right of another person by 
getting the legal estate. And this exactly 
agrees with the definition of the civil law of 
dolus malus. * * * Now if a person does 
not stop his hand, but gets, the legal estate 
when he knew the right of equity was in an- 
other, machinatur ad cireumveniendum; and 
it is a maxim, too, in our law, that 'fraus et 
dolus nemini patrocinari debent' " Le Neve 
V. Le Neve, 3 Atk., 646. 

In the ease at bar the bill does not stop 
merely with a statement of the matters show- 
ing the nullity of the proceedings before the 
prefect and pi'obate court for want of juris- 



diction, but it charges in these proceedings 
the most gi'oss and palpable frauds. As in- 
dicating the motive with which the purchas- 
ers at the administrator's sale were actuated, 
the fraudxilent practices alleged may be con- 
sidered, even though the tribunal before 
which they were taken had no jurisdiction 
over the estate of the deceased. These ob- 
servations are made with reference to the 
rights asserted by the complainant Alexan- 
der Hardy, for complainant Ellen Is within 
another exception of the statute, by reason 
of her coverture. 

It may be proper to observe in this place, 
to prevent misconception, that the complain- 
ant Ellen has been treated as having taken 
an interest in the property in controversy, 
as one of the heirs of the deceased Hai-dy. 
It appears that she is a British subject, and 
it may, perhaps, be contended that the en- 
tire estate passed to her brother, an alien 
not being able to take by inheritance. No 
point was made on this head on the argu- 
ment, and we allude to it now only to say 
that it will be open for consideration on the 
final hearing. 

It only remains to consider the objection 
that there is a defect of parties defendant. 
It appears from the bill that Estell was one 
of the purchasers at the administrator's sale, 
and one of the subsequent patentees, and the 
objection is that his heirs or legal repre- 
sentatives are not made parties. The bill 
also shows that he had parted with all his 
interest and claim long before his death. 
No decree could therefore pass against the 
heirs or representatives, and they are not, 
therefore, necessary parties. The proceed- 
ing is against the holders of the legal title. 

The demurrer must be overruled, and the 
defendants required to answer the bill. 

[See Case No. 6,059.] 



Case No. 6,061. 

HARDY V. REDMAN. 

[3 Cranch, C. O. 635.] i 

Circuit Court, District of Columbia. May 
Term, 1829. 

Devise is Trust— Fee. 

A devise to the executor in trust to apply the 
rents and income to the support of the widow, 
with power to sell the estate if the incomer 
should not be sufficient, is a devise in fee to the 
executor; and he is entitled to receive the rents 
accruing after the death of the wife. 

This suit was docketed by consent, to re- 
cover the rents which accrued after the 
death of the testator's wife. The litigation 
arose upon the following clause of the will 
of Samuel Beall: "And it is my will that aft- 
er the payment of my debts and funeral ex-. 
penses, all my other property, (except here 
tofore reserved,) real, personal, and mixed, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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be placed in the hands of my executors liere- 
after named, the proceeds thereof to he ap- 
plied to the support of my said wife, Anne 
Beall, in such manner as they shall think 
proper; and in case the rents and income of 
my estate should rot be found sufBcient for 
the above purpose, then the said executors 

' are hereby empowered to sell such estate, 
and vest the proceeds thereof in such stock 
as they may think proper, for the support of 
the said Anne Beall; and at the death of 
my said wife Anne Beall, the whole of the 
remainder of my estate to devolve on my 
heirs at law." 

The case stated, for the opinion of the 
court, is that on the 27th of August, 1811, 
Samuel Beall was seized in fee of a lot of 
land in Georgetown, and, on that day, by 
deed, leased it to Alexander Kile, for nine- 
ty-nine years, renewable forever, at the year- 
ly rent of ?90, and taxes, payable on the last 
of JIarch, with the usual covenants. That 
on the 9th of May, 1812, Kile being in pos- 
session, assigned his lease to James Redman, 
who entered, and was possessed till his 
death, when his administrator entered, and 
continued in possession to the present time, 
and paid the rent to the 31st of March, 1827, 
but nothing since. That the testator, Beall, 
having made his will on the 6th of January, 
1S20, died shortly after, without revoking or 
altering the same. That the plaintiff is the 
sole surviving executor. That Anne Beall, 
the widow of the testator, died on the 28th 
of November, 1827. That the heirs at law 
of the testator, if any, are aliens, and are 
unknown to the parties. That the widow, 
Anne Beall, died indebted to several per- 
sons, for board, medical attendance, and oth- 
er necessaries. It is submitted to the court 
to say, whether the plaintiff, William Hardy, ' 
is entitled to receive the rents due on the 
said premises, since the 31st of March, 1827, 
either in whole or in part Judgment to be 
entered for the plaintiff, for so much as the 

-court may think him entitled to receive, if 
entitled to receive any part; but, if no part, 
judgment to be for the defendant 

Mr. Marbury, for plaintiff, contended: 

(1) That the assignee was bound by the 
covenant to pay the rent 

(2) That it was a devise to the executors 
in fee. 

When a trustee is to receive the rents and 
profits, he has the legal estate. The power 
to sell vests the fee in the trustee, and he 
becomes trustee for those in reversion. It 
cannot be an estate for the life of the trus- 
tee, for the widow might outlive him. It 
cannot be for her life, because the power is to 
sell, and invest the proceeds in stocks, to 
raise a fund for the support of the widow. 
No interest vested in the trustee; but he has, 
at least, a life estate, because, having ac- 
cepted the trust he was bound to support 
her, whether the annual rents and profits 
would or would not be suflacient for that pur- 



pose, and, therefore, might be subjected to 
loss if the estate were only for the life of 
the widow. Cruise, Dig. tit "Devise," c. 1, 
§§ 13, 18, 24, 26; 6 Coke, 16a. 

O. Cox, contra. 

No greater estate vested in. the executors 
than was necessary to enable them to exe- 
cute the trust They -were not bound to ad- 
vance money, or to make contracts. 2 Rob. 
Wills, 26; 6 Cruise, 315, 316; Co. Litt. 42a; 
Merson v. Blackmore, 2 Atk. 341; Rob. Wills, 
446, 447, in notes; Reading v. Rawsterne, 2 
Ld. Raym. 829; Cro. Eliz. 919. 

CRANCH, Chief Judge. The defendant's 
counsel contends, that this is a devise to the ex- 
ecutors in trust for the use of Mrs. Beall dur- 
ing her life, with remainder to the heirs of 
the testator, and that the use is vested by 
the statute of uses; so that it is, in effect 
a devise to her for life, and that the heirs 
of the testator take the reversion by de- 
scent, and do not take a remainder by pur- 
chase; or, at most, that the executors only 
take an estate during the life of the widow, 
and that the reversiop, descended to the heirs 
at law; for the words, "the remainder of my 
estate to devolve on my heirs at law," give 
them no other estate than the law would 
give them; in which case it is settled, that 
the heir shall take by descent, and not by 
purchase. That, where the devise is charged 
with the payment of a gross sum, it carries 
a fee; but where the sum is .to be paid out 
of the annual rents and profits, it is only an 
estate for life. And that, where lands are 
subjected to a temporary right of possession 
in another, subject thereto, the heir takes 
by descent These principles are correct 
but they do- not apply to this case. This is 
not a devise in trust directly to the use of 
the widow, nor to suffer her to take the rents 
and profits, in which case, perhaps, the stat- 
ute would execute the use; 'but it is a devise 
to the executors, charged with the payment 
of debts and funeral expenses; and that the 
proceeds of the estate should be applied to 
the support of the widow, in such manner 
as they should think proper, and with power 
to sell the estate^ if the rents and income 
should not be found suflacient to support the 
widow and pay the debts. 

In the case of Gibson v. Montfort 1 Ves. 
Sr. 490, 491, the testator devised his real and 
personal estate to trustees, and their execu- 
tors, administrators, and assigns, in trust, to 
and- for several uses, to pay several aiinui- 
ties, sums, and legacies, by and out of the 
produce of the personal estate; if that should 
be deficient, then out of the rents, issues, 
and profits of the real estate. Lord Hard- 
wicke decided that the whole legal estate of 
inheritance was devised to the trustees, and 
said: "It has often been decided that in a 
devise to trustees, it is not necessary that 
the word 'heirs' should be inserted, to cany 
the fee, at law; for if the purposes of the 
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trust cannot be satisfied 'without having a 
fee, courts of law will so construe it, as in 
Shaw v. Wright, 1 Eq. Cas. Abr. 176, and 
several other cases. Here are purposes to 
be answered, which, by possibility, (and that 
is sufficient,) cannot be answered without 
the trustee's having a fee, namely, the pay- 
ment of several annuities, and large pecun- 
iary legacies. If the personal estate is de- 
ficient, which will probably be the case, then 
how is the rest to be raised? Barely by the 
annual rents and profits. It must be so if 
it is a chattel interest, for then it cannot 
be taken out of the estate by anticipation; 
but that cannot be here, for if these pecun- 
iary legacies be not paid out of the person- 
al, the real estate must be sold to satisfy 
them. For several of them are to be paid 
within a year after the testator's death, and 
cannot, therefore, be paid by annual percep- 
tion. This, then, is a purpose which it is 
impossible to serve, unless the trustees have 
the inheritance, for if they are to sell a fee 
they must have a fee; nor will the court 
split the devise." That case seems to be de- 
cisive of the present; for here the executors 
have not merely an implied but an express 
power given to them, by the will, to sell the 
real estate, for the payment of the debts and 
the support of the widow. 

We, therefore, are of opinion that the 
plaintiff, William Hardy, has an estate in 
fee in the reversion of the lot, in trust for 
the heirs at law of Samuel Beall, or for such 
persons as would, but for their alienage, be 
his heirs at law; and, consequently, that the 
plaintiff is entitled to receive the whole rents 
up to the time of the commencement of this 
suit, or to the last pay-day preceding such 
commencement. See Cruise, Dig. tit. "De- 
vise," c. 10, §§ 29-32, 36; Id. c. 11, §§ 49-73. 
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HARDY et al. v. The RXJGGLES. 

[2 Hughes, T8.] i 

District Court, E. D. Virginia. June 28, 1875. 

SniFPixG — Old and New Vessel — Repairs — 
Maritime Lien. 

1. A propeller steamboat, enrolled and owned 
in New York, was burnt, while on a voyage to 
North Carolina, to the water's edge. The hull, 
with steam machinery and propelling wheel on 
board, was towed to Smithfield, Va., and there 
rebuilt; the old hull being used with engine 
frame and boilers standing; but the length of 
the vessel was increased. Held, that this was 
an old vessel rebuilt, and not a new vessel built. 

2. Being still the same vessel, it was a for- 
eign and not a domestic vessel in Virginia. 

3. The owner being a stranger, his agent a 
stranger, and the mechanic who rebuilt the ves- 
sel being without responsibility, and the credit 
of the vessel being a necessary means of obtain- 
ing materials for rebuilding the vessel, and 
these having been furnished on the security of 
the vessel; held, that a lien in admiralty at- 
tached in favor of material-men. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



Libel in admiralty. The steam propeller 
Ruggles, Charles Early master, was owned 
in New York by N. Barba-, and was enrolled 
in New York. While in the waters of North 
Carolina in 1874, she was burnt to the wa- 
ter's edge; her hull remaining untouched, and 
her steam engine and propeller remaining in 
the hull. While lying in this condition in 
Elizabeth City, Novth Carolina, a conti-act in 
writing was made between Samuel Seed of 
the first pai't, and the owner of the second 
part, for finishing and completing this pro- 
peller, as to the carpenters' and joiners' work. 
The length cf the vessel was to be increased 
from what it was originally to 116 feet The 
old dimensions in other respects were to be 
preserved with very slight change. The pro- 
peller's huU was then towed to Smithfield, 
Vh-ginia, where Seed has a shipwright's estab- 
lishment Seed was a resident of New Jer- 
sey, but was conducting this business at 
Smithfield, Virginia. The contract between 
him and Barber was signed on the 9th of 
July, 1874. The contract provided for an 
agent to be appointed by Barber. Barber 
was absent from Smithfield most of the time 
from the date of the contract to October. 
Dm-ing all this time the work progressed un- 
der the contract; some nineteen hands being 
employed as a general rule. Seed was a 
man wholly without property, or other basis 
of credit, and dependent upon his labor and 
its results for what ci'edit was given him. 
During Barber's absence he left Charles Ear- 
ly, former master of the propeller, to look aft- 
er his interests and supervise the reconstruc- 
tion of the vessel. Barber was a stranger in 
Smithfield, and his pecuniary responsibilitj' 
unknown. So was Early. Most of the tim- 
ber and lumber for the reconstruction of the 
propeller was obtained from the lumber mill 
of Thomas A. Hardy, which was situated a 
few miles from the ship-yard where the pro- 
peller was undergoing reconstruction. Be- 
fore the lumber was furnished by Harrison & 
Parker, who had charge of the mill, they 
inquhed as to the source from which they 
were to receive payment for their lumber. 
The result of the information obtained by 
them was that Seed was to be paid for the 
work, as it progressed, every two or three 
weeks; they could be present when he was 
paid and then collect their bills; and, if 
payment was not made, as theu' lumber was 
to go into the propeller, they would have the 
security of the vessel. The proof is that 
they charged the lumber to Seed in a rude 
book not kept by a skiUed bookkeeper; but 
relied upon their recourse on the vessel if 
payment through Seed should not be forth- 
coming. The proof is positive that they did 
not depend upon Seed, or rely on his responsi- 
bility alone, but looked ultimately to the ves- 
sel as their secm-ity. In lengthening the ves- 
sel it was made 123 feet 6 inches long, in- 
stead of 116. Barber, in evidence, denies 
that he authorized or knew until October of 
the increased length. But either he or his 
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agent Tvas present on the vessel during the 
whole time of its rebuilding; and it is not 
credible that the extra length was put upon 
the vessel except by order of his agent or him- 
self. The job, on the part of Seed, was a lump 
3*ob, and it is not to be supposed that, work- 
ing all the time under the eye of Early or 
' Barber, Seed would have put upon himself 
extra work by adding of liis own accord to 
the contract length of the vessel. 

The libel here is for the lumber and timber 
employed in the extra work. E. J. Seed, the 
foreman of Samuel Seed, testified that the 
extra, work was orda-ed by Barber and Early, 
chiefly by Early. He testifies that Early di- 
rected him to order the lumber for the extra 
work from Parker, Hardy's agent This ex- 
tra lumber was sent up from the mill to the 
sbip-yard, along with the lumber ordered by 
Samuel Seed, and it was marked extra after- 
wards on the rude day-book kept at the mill, 
when itcould beascertained whiehwas forthe 
extra work and which for the contract work. 
Wben Parker first got an order from E. J. 
Seed for lumber for the extra work, he took 
the pains to go to the ship-yard and see Early 
about it He thereupon was authorized by 
Early to send this lumber upon the order of 
B. J. Seed, as the latter should need it It is 
proved that this lumber, except cullings, weat 
into the propeller. . It is not proved that any 
of it has been paid for, except to the amount 
of the small credit which is entered on the 
biU filed with the libel. 

The second claim in the libel is for a bill of 
lumber furnished to this propeller by R. J. & 
"W. Neely & Co. on the order of Samuel Seed. 
Of the 4,000 feet charged for in the bUl for 
this lumber filed with the libel, it is proved 
that 1,280 feet were used in other sti-uctures or 
ways than on the propeller, and this amount 
rather exceeds in value- the credit of $35 which 
is entered on the bill. It was strongly as- 
serted in argument by counsel, and stated on 
hearsay evidence by a witness, that still an- 
other part of the lumber charged to the pro- 
peller in Neely's bill was used for the floor- 
ing of a Baptist church near Smithfield; but 
the defendant failed to prove by any one con- 
nected with the work on that church, or hav- 
ing personal knowledge of the facts, that 
such use was made of it The evidence to 
that effect is wholly upon hearsay. 

J. H. Gale, R. F. Graves, and Scarburgh & 
Duffield, for libellants. 

K. S. Thomas and W. H. C. Ellis, for re- 
spondents. 

HUGHES, District Judge. The foregoing 
are the principal facts disclosed by the evi- 
dence in the case, in which there is very little 
conflict Two questions arise upon these 
' facts, viz.: First Was this the repairing and 
completing of an old vessel, or the building 
of a new one? Second. Have the material- 
men a lien upon the vessel for the material 
furnished? 



Unless the vessel is the same in the eye of 
the law with the propeller which was burnt, 
there is no lien for the materials furnished 
by Hardy and Neely & Co.; for It has been 
long ago determined by the United States su- 
preme court that hi the United States there 
is no maritime lien for the matei'ials furnish- 
ed for the building of a ship before It is 
launched. We cannot go back of the deci- 
sions of the supreme court to inquire wheth- 
er they really declare and expoimd the ad- 
miralty law as it obtains among civilized na- 
tions at large; we must implicitly abide the 
decisions of that court on that subject And 
that court has set this question at rest 
in the United States by its decisions in the 
cases of People's Ferry Co. v. Beers, 20 How. 
[61 U. S.] 393, and Roche v. Chapman, 22 
How. [63 U. S.] 129. Therefore, the first in- 
quiry in this case is: Was the work put up- 
on the Ruggles such as to make her a new 
ship? Her hull was left intact The frame 
of the steam engine, the boiler, the apparatus 
connected with the propelling wheel, and the 
wheel itself remained. There was no change 
of the model of the vessel except such as was 
necessary to giving her greater length. All 
the old timber in the hull that was sound 
was retained in Its former position. There 
was no breaking up of the vessel. It was, 
as to the hull, preserved just In the constitu- 
ent condition in which the fire left It, except 
as to the work of lengthening. Molloy, fol- 
lowing all the old authorities, says, "If a 
ship be ript up in parts, and repaired in parts, 
and taken asunder in parts, yet she remains 
the same vessel and not another; nay, though 
she hath been so often repaired that there re- 
mains not one stick of the original fabric." 
This is still 'the general doctrine, and it is 
very rigidly adhered to by the government of 
the United States in its laws of registration 
as to the names of vessels. This being the 
same vessel as the Ruggles, it is a foreign ves- 
sel. The contract for repairing it was made 
In another state. It was brought from an- 
other state into this to be repaired in this. 
Her owner is not a citizen or resident of this 
state; nor is her master; nor is the mechanic 
a permanent resident, who put the work up- 
on her, and in the character of contractor 
with the owner ordered the lumber which was 
used under the contract The same was the 
case as to the mechanic foreman who, in the 
character of agent of the owner, ordered the 
lumber and timber used In the extra work. 

2. Under these circumstances, this being a 
foreign vessel, does the admh^alty law give 
a lien for the material used upon this vessel 
under the eye of its owner or his agent, for 
the extra work that has been described? Up- 
on the principles decided in the case of The 
Grapeshot, 9 Wall. [76 U. S.] 129, this ques- 
tion must be answered in the affirmative: 
(1) The lumber and timber in question were 
necessary for the extra repairs, and the re- 
pairs were necessary to putting the ship in 
seaworthy condition. The owner being a 
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stranger, the agent a stranger, the workman 
heing without money, (2) the credit of the 
vessel was necessary to be resorted to. (3) 
The workman who ordered the materials or- 
dered them on the credit of the ship, and the 
materials were furnished on the credit of the 
ship. The case of The Eledona [Cases Nos. 
4,340 and 4341] differs from the present one in 
the fact that there was no necessity in that 
case for a resort to the credit of the vessel. 
There the mast was furnished to the contract- 
ors on their order, not to the master or his 
crew; and there the price of the mast was 
actually paid to the contractors by the mas- 
ter, who was supplied with money. Here the 
materials libelled for were never paid for 
by owner or master. The master had no 
money with which to do so. The inference 
from all the facts is that the owner has none. 
There has not been from the beginning, and 
is not now, any source from which payment 
for the extra materials can come, except the 
credit of the vessel. This constitutes the very 
difference between the two cases. There the 
credit of the vessel was not necessary. Here 
it was necessary. 

I therefore, on the whole case, must decide 
that the libeliants should be paid. Mr. Hardy 
must recover the whole balance of his bill 
as claimed. Messrs. Neely & Co. should re- 
cover the original amount named, subject to 
deductions, which bring the amount he may 
recover to $61. I will so decree. 
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In re HARE. 

[43 How. Pr. 86.] 

District Court, S. D. New York." March 8, 
1872. 

Bankrdptoy— TAsaTiON OF Costs— Marshal's 
Fees and Expenses. 

[1. Additional allowances should not be made 
to the marshal, under section 47 of the act of 
1867 (14 Stat. 540), unless it is shown that he 
has performed something beyond his ordinary 
duties.] 

[2. The register's decision disallowing a 
charge for a watchman, on the ground that no 
watchman was necessary, reversed by the court, 
and the item allowed.] 

In bankruptcy. In the matter of Utley 
Hare. 

By I. T. WILLIAMS, Register: 

I, the undersigned register in charge of the 
above entitled matter, do hereby certify, that 
upon the taxation of the marshal's costs 
therein, I was attended by Chas. H. Wight, 
Esq., the assignee of said bankrupt, and the 
said marshal, by his deputy, Oliver Fiske, 
Esq., who presented for taxation a bill of 
the items of his said costs and fees, which 
bill is hereto annexed. That I proceeded to 
take the testimony of James Turney and 
Oliver Fiske, which is hereto annexed. That 
after hearing the respective parties, I taxed 
and deducted from said bill the following 
items, to wit: 



Copying papers 5 1 00 

Advertising in Commercial Advertiser. , 4 oO 
24 days' custody, from January 29 to 

February 22d, at $2.50 60 00 

Allowance to marshal 25 00 

$90 50 

That, as to the said item of $60, and the 
said item of $25, the marshal excepted to 
said taxation, and requested that the point 
be certified to the district judge for decision. 

And I fm-ther certify, that the reasons for 
taxing said item of $60 from said bill, are as 
follows: It appears from the testimony, that 
the property in question was a quantity of 
hardware upon the second floor or first loft, 
of a building, the first floor and the second 
and third lofts of which were used by other 
parties for mercantile pui-poses. That said 
goods were deemed sufficiently secure at 
night by locking the door of the room in 
which they were, the custodian keeping the 
key. If so secured in the night, it is not 
suggested that they would not be equally se- 
cure imder the lock and key in the daytime. 
The suggestion that business letters that 
might contain money, drafts or other valu- 
ables, ai*e usually directed to the place of 
business, and might fall into the hands of un- 
reliable persons, in case the -marshal's cus- 
todian was not there to receive them, is 
answered by the fact, that if the door of the 
room were locked the postman would scarce- 
ly deliver them to a person outside. Besides, 
it would be easy to arrange with the post- 
man—for the same man comes to the build- 
ing every day to deliver letters— to deliver 
such letters at the marshal's office or else- 
where. But I think, the marshal is bound to 
deal as economically with property that he 
seizes under a warrant as if the property 
were his own, by purchase or otherwise. It 
cannot, in such case, be pretended, that he 
would be at the expense of having one man 
spend his time in watching it for the space 
of a month or so. He would either .lock up 
the room or box and store the goods. And 
when it is considered, that the responsibility 
of the marshal for loss of such goods, is 
measured by what is called ordinary care, 
such care as prudent men ordinarily take of 
their own property, the suggestion of his lia- 
bility in such a case is absm-d. See Brown- 
ing V. Hanford, 5 Hill, 5SS; Moore v. Wester- 
velt, 1 Bosw. 357; Jenner v. Joliffe, 6 Johns. 
9. It may be suggested that the marshal 
should be allowed upon this item, a sum 
equal to what it would have cost to have 
boxed and stored the goods. In answer to 
this, it appears that about the 12th of Feb- 
ruary, the landlord of the premises in which 
the goods were, obtained possession by sum- 
mary proceedings, and the marshal was then 
obliged to, and did, box the goods and store 
them elsewhere. A bill amounting to $169.33 
for thus boxing, removing and storing, is 
presented to the assignee by McEntree & Co. 

I took the testimony of Charles McEntree, 
a member of said McEntree & Co., and here- 
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•wltti hand the same to the court, with the 
T>ill and vouchers annexed; from which it ap- 
pears, that McEntree & Co. did this work 
with the aid of the men of the deputy mar- 
shal, and that they paid said deputy $30 for 
the aid so rendered by his men. If, there- 
fore, the marshal were allowed anything for 
■such expenses, it would he to pay a second 
lime for the same services. Had the marshal 
in the first instance done this boxing and re- 
moving, it would have avoided all pretext of 
claim for custodianship, and put the estate 
±0 no more expense than it has now incurred 
therefor. The fact that the attorney for the 
petitioning creditors at the time he handed 
the warrant to the marshal, expressed the 
opinion, that it would be necessary to pu,t a 
man in charcre, I don't deem material. He 
<:ould at best bind but one of the creditors, and 
I don't think that the marshal can substitute 
the opinion of the attorney for his own.' He 
must act upon his own official discretion in 
the execution of the warrant As to the 
item, "allowance to the marshal, $25," I 
don't understand that it is claimed that any 
-extra or imusual services were rendered in 
the case; 'none are stated, certainly. -If this 
Item is allowed it must be under the proj 
visions of section 47, which is in these words: 
"For cause shown apd upon hearing thereon 
fiuch further allowance may be made as the 
court in its discretion may determine." It is 
clear that something beyond the ordinary 
duties which a marshal Is called upon to dis- 
charge in all cases, is here contemplated. I 
-cannot think that the present case is brought 
within -the purview of this provision. As the 
taxation of the other two items were not 
-excepted to, I need not state why they were 
rejected. 

BLATCHFOED, District Judge. I think it 
Is proper to allow the item of $60, and to- dis- 
allow the item of $25. The clerk will certify 
-this decision to the register, Isaiah T. Wil- 
liams,' Esq. 
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Case mo. 6,064. 

HARGRAVE v. CREIGHTON. 

[1 "Woods, 489.] 1 

Circuit Court, S. D. Georgia. April Term, 
1873. 

•COHTBACT FOB PaTMENT OF MONET— SuiT IN AU- 
OTHEU COONTRT — MEASURE OP DaSIAGES. 

Where a contract for the payment of money 
is made in one country, payable in the currency 
•ot that country, upon suit brought in another 
country to recover for breach of the contract, 
the plaintiff ought to recover such a sum in the 

I [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by- permission.] 
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currency' of the country where the suit is 
broucrht, as would he equivalent to the sum to 
which he would be entitled in the country where 
the debt is payable, calculated by the real and 
not the nommal par of exchange. 

This case was submitted pro forma to a 
jury. The only question was upon the 
amount of the verdict. 

Henry R. Jackson, for plaintiff. 
R. E. Lester, for defendant. 

WOODS, Ou:cuit Judge. This action is 
founded on several bills of exchange. The 
following is a copy of one of them: "£166. 
13. 4. Manchester, May 2, 1S70. Nine 
months after date, pay to our order one hun- 
dred and sixty-six pounds, thirteen shillings 
and four pence, for value received. Geo. J. 
Hargrave & Co. To Messrs. Hugh Creigh- 
ton & Co. 883 Belfast Payable in London." 
The 9ther bills are similar, save in amotmt 
and time of payment The bills show that 
the contracts were made and were to be per- 
formed In England. It is admitted that the 
verdict must go for the plaintiff. The only 
question controverted is. What ought to be 
the amount of the verdict? Upon this point 
plaintiff has introduced the" testimony of a 
witness, who swears that it would require 
the sum of six thousand and fifty-three dol- 
lars and forty^ine cents, to purchase a bill 
of exchange on London for £1078. 16. 9. This 
is 26^ per cent more than the face value of 
the bills sued on, and is made up partly in 
exchange and partly in the premium on gold. 
The plaintiff claims that he is entitled to this 
261/4 per cent, and the defendant denies it. 

The question whether, in a ease similar to 
this, the plaintiff would be entitled to ex- 
change, has been decided adversely to the 
claim in the courts of New York, Thus in 
Scoffeld V. Day, 20 Johns. 102, where a prom- 
issory note was drawn at Montreal, in the 
British province of Lower Canada, payaljle 
to parties residing in England, it was held, 
that in a Judgment obtained on a note in a 
court of the state of New York, the plaintiffs 
were not entitled to any allowance for the 
current rate of exchange in England at the 
time of the judgment So in Martin v, 
Franklin, 4 Johns. 124, it was held, that when 
a person in New York pui'chases goods in 
England, and is sued here, the creditor can 
recover the amount at the par of exchange 
only, and is not entitled to any allowance for 
the rate of exchange, or for the price of bills 
on England. The court said, "The debt is to 
be paid according to the par and not the rate 
of exchange. It is recoverable and payable 
here to the plaintiffs or their agent, and the 
courts are not to inquire into the disposition 
of the debt after it reaches the hands of the 
agent." The same doctrine was held in 
Adams v. Cordis, 8 Pick. 260, as the prqper 
rule in all cases, except bills of- exchange. 
On the other hand, Mr, Justice Story says 
(Confl. Laws, §§ 308-310): "When a contract 
is made -in one country and -is payable in the 
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currency of tliat country, and a suit is after- 
wards brought in another country to recover 
for the breach of the contract, a question 
often arises as to the manner in which the 
amount of the debt is to be ascertained, 
whether at the nominal or established par 
value of the two currencies, or according to 
the rate of exchange at the particular time 
existing between them. The proper rule 
would seem to be, in all cases, to allow that 
sum in the currency of the country where the 
suit is brought which should approximate 
most nearly to the amount to which the party 
is entitled in the country where the debt is 
payable, calculated by the real par and not 
the nominal par of exchange. In all cases, 
we are to take into consideration the place 
where the money is, by the original contract, 
payable; for, wheresoever the creditor may 
sue for it, he is entitled to have an amount 
equal to what he must pay in order to remit 
it to that country. Thus, if a note were 
given in England for £100, payable in Eng- 
land, or, what is the same thing, payable gen- 
erally, then, in a suit in Massachusetts, the 
party would be entitled to recover, in addi- 
tion to the four hundred and forty-four dol- 
lars and forty-four cents, the rate of exchange 
between Massachusetts and England, which 
is ordinarily from eight to ten per cent, above 
par. If the exchange were below par, a pro- 
portionate reduction should be made, so that 
the party would have his money replaced in 
Jtflngland at exactly the same amount he would 
be entitled to receive in a suit there." In 
Cash V. Kennion, 11 Ves. 314, Lord Eldon 
held that if a man in a foreign country agrees 
to pay £100 in London upon a given day, he 
ought to have that sum there on that day, 
and if he fails in that contract, wherever the 
creditor sues him, the law of that country 
ought to give him just as much as he would 
have had if the contract had been performed. 
Mr. Justice Washington, in the case of 
Smith V. Shaw [Case No. 13,107], in a suit 
brought by an English merchant on account 
for goods shipped to the defendant's testator, 
where the money was doubtless to be paid in 
England, and the question was made, wheth- 
er, it being a sterling debt, it should be 
turned into currency at the par of exchange, 
or at the then rate of exchange, held that the 
debt was payable at the then rate of ex- 
change. See, also. Grant v. Healy [Id. 5,696]; 
Earl of Dungannon v. Hackett, 1 Eq. Cas. 
Abr. 2S8; Bkins v. East India Co., 1 P. Wms. 
895. It seems to me, not only that the weight 
of authority, but the weight of reason is with 
the plaintifiE on this question. The defend- 
ants agree to pay their debt to the plaintiffs 
on a day certain, in London. They break 
their contract, and remove to America, where 
the plaintiffs are compelled to follow them. 
Is not the plaintiff entitled to the same fruits 
of his contract at the hands of a court of jus- 
tice as if the contract had been kept? And 
ought the defendants to be allowed, by break- 
ing their contract, to make it any the less 



valuable to the plaintiff, and ought they to 
derive benefit from their own wi'ong in vio- 
lating their promise by being allowed to pay 
their debt in a cheaper currency than would 
have been required had they kept their cou^- 
tract? These questions, it seems to me, 
should be answered in the negative. The 
legal tender act cannot affect this question. 
The point is, what is due from the defendants 
to the plaintiff on their contract? When that 
is ascertained, the amount is solvable in cur- 
rency. Let the verdict be for ?6,053.49, the 
amount claimed by plaintiffs. 



HARGRAVE (UNITED STATES v.). See- 
Case No. 15,306. 

H. A. RICHMOND. The (FITZGERALD v.). 
See Case No. 4,839. 

HARKER (UNITED STATES v.). See Case 
No. 15,307. 



Case No, 6,065. 

HARKEY V. TEXAS & P. RY. CO. 

[1 Tex. Law J. 116.J 

District Court, W. D, Texas. Dec. 1, 1877. 

Carriers — Isjuries to Passenger— Railroad 
Platforms — Damages. 

[1. A railroad company is bound to the high- 
est degree of care and skill in the construction 
of its platforms for the safety of passengers in 
getting on and off its trains. But it is only re- 
quired to build platforms of sufiicient dimensions 
to accommodate the passengers getting off or 
on at the particular station; and if the platform 
is safe, and constructed according to tne opin- 
ions of persons skilled in such matters, the fact 
that it might have been made more convenient 
will not render the company liable for an acci- 
dent. The laws require safety rather than 
convenience.] 

[2. A passenger injured by the fault of a rail- 
road company is entitled to reasonable actual 
damages, in determining which the jury may 
look to the medical and all other expenses re- 
sulting from the injury, the time lost by plain- 
tiff, and the value of his services while dis- 
abled, and the nature and extent of his injuries.^ 

At law. 

DUVAL, District Judge (charging jury). 
The plaintiff brought this suit in the district 
court of Kaufman county, on January 25,. 
1876, and it was subsequently transferred in 
accordance with law, and filed in this court on 
the 31st of October, 1876. Its object is to 
recover damages for personal injuries al- 
leged to have been received by the plaintiff, 
while being conveyed as a passenger on the 
defendant's road between Mineola and the 
city of Dallas, on or about the 30th day of 
December, 1875. Plaintiff avers that the in- 
juries of which he complains occurred at a 
depot on said road called "Terrel," at night, 
after the train had stopped for supper, and 
that they resulted from a failure on the part 
of said defendant to furnish a. proper and safe 
platform for the ingress and egress of pas- 
sengers at that point to and from the trains, 
and a want of proper lights to enable passen- 
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gers to see tlieir way in and out of tlie same, 
together with their failure to stop said trains, 
all of which he charges were acts of negli- 
gence on the part of said company, PlaintifC 
further avers, on the occasion stated, the de- 
fendant, by its officers, deceived him hy in- 
ducing him to believe that the train would 
stop at the passenger depot to take on pas- 
sengers, thus causing him to wait at that 
point, untU. said train should move up to it, 
and when the same did so move, it failed to 
stop, and that plaintiff, seeing this, attempted 
to get on the same, which was then going at 
the rate of four or five miles an hour, and in 
this attempt received the injuries complained 
of. 

The defendant denies all the allegations of 
the plaintiff, and by special answer avers, 
that on the occasion referred to, the train 
stopped at Terrel station about 8 o'clock, p. 
m., for the space of thirty minutes or more, to 
enable passengers to get their supper, when 
the ordinary usual time for this purpose was 
twenty minutes, and that after the expiration 
of thirty minutes or more, the train backed 
off of the main track upon the side track to 
allow the down train from Dallas to Mar- 
shall to pass; that before doing so, the train 
had remained at the platform where it first 
stopped more than ten minutes over the usual 
time, thus giving the passengers more than 
sufficient time to get supper and resume tlicir 
seats, before backing out to the side track; 
that the plaintiff failed to avail himself of 
this opportunity, and that when the train re- 
turned to the main from the side track, it was 
moving quite rapidly when it reached the 
platform where the plaintiff was standing, 
and that while in such rapid motion he at- 
tempted to board the same, and thus received 
his injury. And so the defendant avers that 
such injury did not result 'from any negli- 
gence or want of care of the company or its 
officers, ^ut solely and entirely from the negli- 
gent and reckless conduct of the plaintiff 
himself. 

This is the case, substantially, as presented 
by the pleadings of the plaintiff and defend- 
ant, and it is for the jury to determine to 
what extent they are respectively supported 
by the evidence before them. 

The defendant, in this case, is a corporation 
and public carrier, and I instruct the jury, 
that as such, it is bound 'to the- highest de- 
gree of care and skill in the construction of 
its road and road-bed, including platforms 
for the convenience and safety of passengers 
in getting on and off its trains, also the like 
care and diligence in the selection of its em- 
ployes, officers and agents in the management, 
maintenance and operation of its road and 
trains, and to employ prudent and skillful 
agents and officers who are bound to observe 
and faithfully carry out all laws, customs 
and instructions imposed upon them by the 
laws of the state, or by the company itself, 
for the protection, care and safety of the pas- 
sengers who may be carried over its road. 



If the jury believe from the evidence that 
on or about the 30th day of December, 1875, 
it was usual and customary for the west 
bound passenger train of the defendant, when 
it reached Terrel at its regular time, as pre- 
scribed by its time card, to wait on the main 
track of the defendant's railway, at or near 
the passenger platform for the space of twen- 
ty minutes, to enable passengers desiring to 
do so to get their supper, and that passengei-s- 
(including the- plaintiff in this suit) on the 
west bound train of that day were informed 
that twenty minutes would be allowed them 
for supper; and if you believe from the evi^ 
dence, that on that day, the said west bound 
passenger train of the defendant did, in fact, 
remain twenty minutes or more on the main 
track at or near the passenger platform at 
said station before backing down to get on 
the side track, and after so remaining fof 
said time on said main track, did then back 
down and go on the side track, and after the 
passage of defendant's east bound train for 
that day, did then back out and go forward^ 
west on the main track, without stopping, 
and that the plaintiff having failed to return 
to and take his seat on the cars before the 
expiration of the twenty minutes above re- 
ferred to, did attempt to get on the defend- 
ant's west bound passenger train when the- 
same was going at a rate of speed rendering 
it imprudent and incautious on his part^ 
and if you further believe, from the evidence,^ 
that the plaintiff's attempt to get on the cars, 
under the circumstances, produced, or con- 
tributed to produce the injury complained of^ 
—you will find for the defendant. 

If the jury believe, from the evidence, that 
at or about the time of the injury for which 
the plaintiff sues, it was usual and customary 
for the defendant's passenger train from the 
east, bound west, to stop on the main track 
of defendant's railway a sufficient time for 
all passengers who desired to do so to get 
supper, and then, after said passengers had 
taken supper, it was usual and customary for 
said train to back down off the main track, 
so as to allow the passenger train of the de- 
fendant from the west, bound east, to passy 
and then, after said east train had passed, it 
was usual and customary for said west 
bound passenger train to back off the side 
track, and then go forward on the main track 
without stopping; and if you further believe^ 
from the evidence, that the defendant's train, 
bound west, on the 30th day of December, 
1875, did conform to what was then usual 
and customary, as above stated, and did stop 
on the main track, as above specified, a suffi- 
cient length- of time for the plaintiff to get 
his supper; and if you further believe, from 
the evidence, that the conductor of the de^ 
fendant's west bound passenger train on that 
day did not assure the plaintiff that the train 
would stop a second time on the main track 
after the east bound passenger train had- 
passed; and if you further believe from the 
testimony, that the defendant was guilty of 
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no negligence or omission of duty on this oc- 
casion, and tliat while said west bound train 
was in motion, at such a rate of speed that 
^n attempt to board it would have been rash 
.and imprudent, and the plaintiff did then at- 
tempt to get on board, and in doing so re- 
ceived the injury for which he sues,— then you 
are instructed that such injury was from his 
-own act, and you will find for the defendant 
It is not enough for the plaintiff to show that 
the defendant was in fault, or was guilty of 
negligence. This the plaintiff must do to 
your satisfaction by competent evidence, be- 
fore he can recover at all. But if you are 
-satisfied, from the evidence before you, even 
■if the defendant was guilty of negligence, 
that the plaintiff's careless, rash and impru- 
.dent conduct produced, or contributed to pro- 
duce, his injury, then you will find for the 
defendant. 

Under these circumstances you will find for 
the plaintiff or defendant. If for the plain- 
tiff, you may consider what amount he ought 
to have, under all the evidence, as reasonable, 
actual damages, and in determining this, 
you may look to the amount paid for medical 
attention, and all other expenses incurred by 
the injury; to the time lost by plaintiff, and 
the value of his services while disabled from 
labor; the nature and extent of the injuxy 
received by him, and all the evidence before 
you on this subject 

The following additional charge was asked 
by counsel for defendant, which the court 
permitted to go to the jury: 

The defendant was only required to build 
s. platform of dimensions sufficient to ac- 
commodate the passengers getting off and on 
the cars at Terrel station, tf the platform 
was safe, and constructed according to the 
.opinion of persons skilled in such matters, 
-the fact that one might have been constructed 
making it more convenient for persons to get 
.on and off the ears will not make the com- 
pany liable. Railroad companies, by law, 
are required, in building their structures, to 
look to the safety rather than convenience of 
passengers. 
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Case KTo. 6,066. 

HARLAN et al. v. The NASSAU. 

[Blatchf. Pr. Cas. 199.] i 

District Court, S. D. New York. July 29, 
18G2.2 

ADMiRALTr— Prizk OP War — Private Liess 
Supplanted. 

1. A motion being made by the libellants in a 
•private suit for the sale of the vessel as per- 
ishing, and it appearing that the vessel was un- 
der capture as prize of war, the motion was de- 
:nied. 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 10,028.] 
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2. The capture as prize overrides and sup- 
plants all private liens. 

[See note at end of ease.] 
In admiralty. 

BBTTS, District Judge. Mr. Williams, for 
the libellants, moves the court, on the service 
of copies of affidavits and notice of motion 
upon the proctors for the claimants of vessel 
and cargo, for an order directing her immedi- 
ate sale, because of the perishing condition of 
the ship. The United States district attorney 
intervenes, and informs the court that the 
vessel and cargo are under capture by the 
United States as prize of war, and were com- 
mitted to the custody of the prize commis- 
sioners in this port as such, on the 2d day of 
June last by a prize-master, who brought the 
said vessel from sea into this port for that 
purpose. A certificate of the prize commis- 
sioners, under their seal of office, dated June 
27, 1862, verifying that fact is laid before 
the court and the district attorney objects to 
the competency of any private suitors to in- 
terfere with or molest such military posses- 
sion, except through the authority of the prize 
court 

The property vests primarily in the sover- 
eign,, and is held by him in trust, in a state 
of abeyance as to the right of property, or in 
a state of legal sequestration, until the right 
is passed upon by the prize courts of the 
country of the captor, 1 Kent Comm. 101, 
103. The capture as prize overrides and sup- 
plants all claims of private liens. Wheat 
Mar. Capt p. SO, art 15. And whether the 
seizure of the property is one of prize or not 
is exclusively a question under the cognizance 
of the prize court in the first instance. Jen- 
nings V, Carson, 4 Cranch [8 U. S.] 2. This 
motion, therefore,, cannot be sustained against 
the legal possession of the vessel as prize of 
war. Motion denied. 

[NOTE. An appeal was then taken to the 
circuit court by the claimant, where the judg- 
ment was affirmed in an opinion by Mr. Justier> 
Nelson, who held that the seizure of the vessel 
as a prize of war discharged all liens. Case 
No. 10,028. 

[See, also, Cases Nos. 6,067, 10,025-10,027, 
for other cases bearing on the seizure of this 
vessel.] 



Case TSo. 6,067. 

HARLAN et al. v. The NASSAU. ^ 

[Blatchf. Pr. Cas. 220.] i •- 

District Court, S. D. New York. Sept 30, '■ 
1862. 

Admiralty — Prize or War — Not Attachable 
IN Private Action. 

In this case, after the vessel had been libelled 
as prize, a libel on the instance side of the court 
was filed against her to recover a private claim. 
The court dismissed the latter libel, holdins that 
the case was under the exclusive jurisdiction oi 
the prize court: that the vessel, while under ar- 
rest as prize, could not be attached in a private 

1 [Reported by Samuel Blatchford, Esq.] 
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action, and that relief must be sought in the 
prize court. 
[Cited. in Re People's Mail Steamship Co., 
Case No. 10,970.1 

In admiralty. 

BETTS, District Judge. The libellant sued 
out a libel on the instance side of the ad- 
miralty court, and had this vessel attached 
thereon on the 17th of June last. After the 
arrest of the vessel, the lihellants, demand- 
ing a debt or lien against the vessel as pri- 
vate creditors, moved the court for an inter- 
locutory order of sale, because of its perish- 
ing condition. The United States interven- 
ed in the suit, alleging that the vessel had 
been seized by the government as prize of 
war, and. was in their actual custody, under 
that seizure, at the time of the service of 
the attachment in this cause. Mr Edwards 
also appeared for a private claimant of the 
vessel. Objection was taken by the inter- 
vening parties to the right of libellants to 
prosecute the vessel in admiralty' while she is 
held in actual custody by the United States 
as prize of war. The motion referred to was 
heard and denied by the court on the 1st of 
July last, on the ground that the instance 
court could not take cognizance of a prize 
capture, and that the remedy of the libel- 
lants, if any they had, must be fii-st sought 
in the prize court, and, under its jurisdiction. 
On the 22d of September, instant, the ease 
was again brought before the court by the 
claimant in this action to have the libel dis- 
missed, and by the libellants, in effect, to ob- 
tain a revei-sal of the former decision of the 
court, and a decree establishing the valid- 
ity of this suit, notwithstanding the prize 
action and seizure also pending over this 
vessel. 

The counsel for the libellants has been in- 
dulged in an elaborate and prolonged argu- 
ment in maintenance of various legal prop- 
ositions advanced by him in support of his 
action, but it does not seem to me that the 
court is called upon to consider the validity 
of the legal positions taken, or their ap- 
plicability to the ease in hand. The points 
rest upon the assumption that the condition 
of the hostilities in which the nation is in- 
volved is not a war in the sense which ren- 
ders the property of neutrals employed in 
hostile acts against the United States, by 
carrying on trade with the insurgents, or 
aiding or assisting them in this warfare, or 
the property of our own citizens seized at 
sea and intended to be used for their benefit, 
subject to capture and condemnation by 
public or municipal law. The court remark- 
ed to the counsel, on the opening of this ar- 
gument, that it seemed quite useless to go 
into those questions as being open to discus- 
sion in this court on its instance side, in the 
existing posture of the subject; that, in the 
earliest sessions of the court on cases of 
prize judisdiotion, these matters were all 
brought up and debated by eminent counsel 



(Case No. '6,068) HARLEY 

in a series of suits, and were carefully con' 
sidered by the court and decided; the cases- 
involving all the questions offered for renews 
ed discussion were in the course of immedi- 
ate revision and final determination before* 
the circuit court of this district and the su- 
preme court in full bench; and' that this- 
•court could not after administering the law 
in that acceptation of it for eighteen months, 
upon the strength of any argument at bar,, 
reverse its former judgments, but would ad- 
here to them until they were acted upon by 
the higher courts. The counsel still persisted 
in his anxiety to deliver the argument pre- 
pared by him in the case, and, after a care-- 
ful perusal of the synopsis of it published in 
the papers, at the same time recalling, so- 
far as practicable, the impressions made by 
it at the hearing, the court sees no legal rea- 
son to surrender its convictions upon the 
questions involved in the case. 

I therefore hold, that the matter charged 
in the libel presents a case within the juris- 
diction of the prize court; that the libellants 
in this case have no authority in law to at- 
tach, in a private action, a vessel or her 
cargo which is under arrest as prize, and is^ 
within the cognizance of the prize court; and 
that, if the libellants have any legal or equi- 
table demand against the vessel proceeded- 
against in the prize court, the remedy must 
be sought in that tribunal. 

It is ordered that the libel be dismissed^ 
with costs to be taxed. 

[See Cases Nos. 6,066, 10,025-10,028, for other 
cases bearing on tne seizure of this vessel.] 



Case K"o. 6,068. 

HABLEY et al. v. FOUR HUNDRED AND 
SIXTY-SEVEN BAHS OF RAIL- 
ROAD IRON, Etc 

[1 Sawy. 1.] 1 

District Court, D. California. Jan. 6, 1870. 

Salvage Coktract by Master Sustaised — Ad- 
ditional Compensation Refused. 

A contract, made by the master with sal- 
vors, for the recovery of the cargo of a sunken 
vessel, sustained. 

[This was a libel brought by Charles Har- 
ley and others to recover compensation for 
salvage service.] 

McAllisters & Bergin, for libellants. 
Samuel M. Wilson, for claimants. 

HOFFMAN, District Judge. There can be 
no question that the vessel and property sav- 
ed were in a condition to be the subject of 
salvage service. The vessel had foundered 
and had sunk with her cargo to the bottom 
of the bay. The Reward, 1 W. Rob. Adm. 
174; The Princess Alice, 3 W. Rob. Adm. 
138; The Emulous [Case No. 4,480]; Bearse 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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V, Three Hundred and Forty Pigs of Cop- 
per [Id. 1,193]; The Centurion [Id. 2,554]. 
Nor does the fact that a contract was made, 
stipulating for the rate of compensation, to be 
paid in the event of and proportionate to the 
degi-ee of success, affect the character of a 
salvage service. 

Parties may agree on the amount of a sal- 
vage compensation, or on the principles upon 
which it shall be adjusted, and such agree- 
ments, if fairly made, and no advantage be 
taken of ignorance or distress, are readily up- 
held by the courts. The Independence [Case 
No. 7,014]; The Emulous [supra]; Bearse v. 
Three Hundred and Forty Pigs of Copper 
[supra]; The A. D. Patchin [Case No. 87]; 
The True Blue, 2 "W. Rob. Adm. 176; The 
Hem-y, 2 Eng. Law & Eq. 564. 

It is claimed by the salvors that their agree- 
ment was made under a misrepresentation 
of the facts, and that the service was more 
arduous and expensive than they had a right 
to anticipate. But it does not appear that 
any willful misrepresentation was made to 
them as to the position of the vessel. The 
precise depth of water in which she lay, and 
especially her position on the bottom in water 
twenty-five or thirty feet deep, were neces- 
arily matters of conjecture, and the libel- 
lants, before entering into their contract, 
might have visited the wreck, ascertained its 
position, and estimated the chances and prob- 
able expense of the service. 

Had she been found in shallower water, or 
more favorably situated than they supposed, 
they would hardly have consented to an 
abatement of the contract price. They can- 
not now demand an enhancement of it be- 
cause the contrary has proved to be the case. 
But, even if the contract could be set aside, 
the libellants would thereby gain no advan- 
tage. Besides the railroad iron libelled in 
this case, the vessel herself was also saved, 
and restored to her owners. The saving of 
vessel and cargo constituted but one trans- 
action—the former being dependent, to a 
great degree, on the previous success of the 
latter. 

If the contract be set aside," the salvors 
will be entitled to a just compensation for 
the whole service to be paid by the owners 
of the vessel and cargo, in proportion to 
their respective interests. In that case they 
could only recover in this action the pro- 
portionate share of the total reward due 
from the cargo which has been libelled. This 
would certainly not exceed the amount agreed 
in the contract to be paid. 

If, in this ease, it had appeared that the 
master of the vessel had used the powers 
entrusted to him, to enter into an agreement 
by which the whole cost of saving both cargo 
and vessel should be thrown upon the own- 
ers of the former, and the vessel restored to 
her OTSTiers substantially without charge, I 
should not hesitate, notwithstanding that the 
master has a general authority to enter into 
contracts of this description, to pronounce 



the contract void, and not made in the ex- 
ecution of the master's duty to act fairly 
and impartially for the best interests of all 
concerned— the owners of the cargo as well as 
tlie vessel. 

But I do not find any evidence that the 
amount of salvage agreed to be given was ex- 
cessive, or beyond what might reasonably 
have been demanded if the saving of the 
cargo had been the sole object of the salvors' 
exertions. The proofs show that in point of 
fact the salvors' compensation will not cover 
their expenses, or at best will leave them 
but a slight and insufficient compensation. 

I am not prepared to say, that if their re- 
ward were to be estimated upon the aggre- 
gate value of cargo and vessel, the share 
due from the former would be less than the 
compensation stipulated for in the contract 
Had the owners of the cargo, on being ap- 
prised of the disaster, revoked the master's 
authority to contract for its salvage, and 
notified the proposed salvors that they would 
themselves tmdertake its recovery, and would 
not be bound by any agreements entered into 
by the master, the case might have been dif- 
ferent. But no such steps were taken, and 
the salvors were permitted to undertake the 
service, incur large expenses, and encounter 
the risks of failure, without opposition or 
objection on the part of the owners of the 
cargo. I am also inclined to think, that had 
the latter undertaken the service, it would 
have been found nearly or quite as expensive 
as under the contract But this, as I am 
not informed what were the means of effect- 
ing the service at the disposal of the owners 
of the cargo, is merely a conjecture. 

Under all the circumstances, my opinion is 
that the libellants are entitled to recover the 
compensation agreed upon in their contract, 
and no more. As there seems to be some 
misunderstanding or confusion as to the pre- 
cise number of tons of iron saved and deliv- 
ered to the owners by them, a reference to 
ascertain that number may be taken, or the 
advocates of the respective parties may ap- 
pear before the judge in chambers, and es- 
tablish the facts. 



Case No. 6,069. 

HARLEY et al. v. GAWLEY et al. 

[2 Sawy. 7.] i- 

District Court, D. California. April 17, 1871, 

Misconduct Forfeits Right to Salvage. 

Where, by the law of the state [Laws Cal. 
1850-53, p. 134], it was provided that any per- 
son who shall take away any goods from any 
stranded vessel, or any goods cast by the sea 
upon the land, or found in any bay or creek, 
* * * and shall not within four days deliver 
them to the sheriff, etc., shall be guilty of a 
misdemeanor, etc, etc; and the libellant hav- 
ing recovered an anchor and chain which had 
been lost in the Bay of San Francisco, and 

1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.1 
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failed to deliver them to the sheriff, or to libel 
the same for salvage; but sold the anchor and 
Jippropriated its proceeds, and the anchor was 
subsequently surrendered by the purchaser to 
the owner, who also recovered the chain from 
the salvor; and the latter filed his libel in per- 
sonam to recover a salvage compensation; held, 
that he had by his misconduct forfeited all right 
to a salvage compensation. 

[Cited in U. S. v. Stone, 8 Fed. 251.1 

[This was a libel for salvage by Charles 
Harley and others against William Gawley 
and others,] 

McAllisters & Bergin, for libellants. 
Milton Andros, for respondents. 

HOFFaiAN, District Judge. This was a 
libel for salvage. It appears that the master 
of the bark Tidal Wave, having lost his an- 
chor in the bay, employed the libellant to 
search for and recover it; for which service, 
if successful, he was to receive $140. 

An expedition was accordingly fitted out at 
considerable expense, and, after some three 
weeks' search, the anchor and chain were re- 
covered. They were found, however, as the 
libellant states, a mile and a half from the 
place where he had been informed they had 
been lost, and the anchor was so covered with 
long grass as to make him suppose it had 
been in the water a much longer time than 
the five or six weeks which had elapsed since 
the loss of the Tidal Wave's anchor. The 
chain was taken to the junk-shop of the libel- 
lant, and the anchor was left in an open 
space at the corner of Market and California 
streets, where it lay for two months; when 
It, together with the chain and all the other 
anchors and chains in the libellant's possession, 
was sold. Before, however, the; purchaser 
had taken possession of the anch'or, it had 
been removed by the respondent, who claim- 
ed it to be his. 

The libellant testifies that he did not know 
to whom the anchor belonged. He subse- 
quently acquiesced in the respondent's claim 
of property, and restored to him the chain, 
which had been delivered to the purchaser. 
He now brings this suit to recover salvage 
compensation. 

This claim is resisted on the ground that 
the salvors have lost all right to their reward, 
by converting the property to their own use, 
and by omitting to proceed against it in court 
and submit "their claims to its adjudication, 
and by omitting to deliver it to the sheriff, 
as required by section 25 of the act of the 
legislature of this state, approved April 10, 
1S50. That section is as follows: "Every per- 
son who shall take away any goods from any 
stranded vessel, .or any goods cast by the sea 
upon the land, or found in any bay or creek; 
or shall knowingly have in his i>ossession any 
goods so taken or found, and shall not de- 
liver the same to the sheriff of the county, 
where the same shall have been found, with- 
in four days after the same shall have been 
taken by him, or have come into his posses- 



sion, shall forfeit treble the value of the goods 
so taken or found, and shall be, deemed guilty 
of a misdemeanour punshable by fine and 
imprisonment, etc. 

It is contended on the part of the libellant 
that this section only applies to "wrecks of 
the sea" strictly so called, i. e., property cast 
upon the shore, and not to goods found on 
the bottom of a bay or river, wholly sub- 
merged in the water. 

To this point Baker v. Hoag, 3 Seld. [7 N. 
Y.] 555, is cited. In that case a lien was 
claimed under the state statute "of wrecks," 
on certain wool found in a canal boat which 
had been sunk and abandoned in the Hud- 
son river. It was held that the statute re- 
ferred exclusively to property known at com- 
mon law as wrecks, i, e., to such goods as are 
after a shipwreck cast by the sea upon the 
land, and left there within some county, for 
they are not "wrecks" so long as they remain 
at sea within the jurisdiction of the ad- 
miralty. But the plaintiff's lien was sustain- 
ed as a valid lien for salvage under the mari- 
time law. The California statute is nearly 
identical with that of New York. The first 
section renounces any right of property, sim- 
ilar to that possessed in England by the crown, 
to ships, vessels, boats, goods, wares, and 
Tuerchandise "cast by the sea upon the land." 
The subsequent sections speak merely of 
"wrecked property." 

But it is by no means clear that the term 
"wrecked property" should be taken to re- 
fer exclusively to what was known as wrecks 
at the common law. Anciently, all property 
, cast after shipwreck by the sea upon the land 
was considered wreck, and adjudged to -be- 
long to the king. But, by the statute of 
Westminster (3 Edw. I. c 4), the rigor of the 
common law was relaxed, and it was en- 
acted that. If a man, dog, or other animal 
escape alive out the ship, it shall not be 
wreck. But even this absurd and unjust lim- 
itation upon the owner's right to recover his 
property was repudiated by Lord Mansfield, 
who declared that the whole inquiry was a 
question of ownership; that the coming 
ashore alive of a dog^ or a cat was' not better 
proof of ownership than if they had come 
ashore dead; and that, if no owner could be 
discovered, the goods belonged to the king, 
and not otherwise. Hamilton v. Davis, 5 
Burrows, 2732. By the laws of the states of 
this country, the ancient rights of the crown 
to waifs, estrays, lost money, goods, wrecks, 
etc., have been generally renounced. In some 
of the states, the proceeds, if unreclaimed 
for a year, are divided between the finder 
and the poor of the town. In some, the ex- 
penses only of the finder are deducted; while 
in otl;ers, as New York and California, the 
proceeds of shipwrecked goods, after allow- 
ing a reasonable salvage are paid into the 
public treasury. 

It seems, therefore, most reasonable to con- 
strue the California statute as renouncing, by 
its first section, any sovereign rights of the 
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people of the state to property, which, as 
technically wreck, might have been supposed 
to belong to them, as against the true owner; 
but in the subsequent sections, as intending 
to provide for the custody, preservation, and 
restitution to the owner, in case he appeared, 
or the final distribution of its proceeds, if un- 
claimed, of all property which, in consequence 
of any marine disaster, might have been lost 
or abandoned. And this, whether it was a 
wreck in the technical sense of the term, or 
was flotsam, jetsam, or ligan; or an anchor 
abandoned by a vessel in a tempest, with no 
buoy attached, which at common law- would 
be neither "wreck," "flotsam," or "ligan," and 
perhaps not "jetsam," though contributed for 
like jettisoned goods in general average. 

But any doubt as to the construction of the 
statute is dispelled by the 2oth section. That 
section provides, as we have seen, "that every 
person who shall take away any goods from 
any stranded vessel" (it may be on a rock 
or reef unconnected with the shore), "or any 
goods cast hj the sea upon the land, or found 
in any bay or creek, and shall not deliver 
them within four days to the sheriff, shall be 
deemed guilty of a misdemeanor," etc., etc 

The anchors in this case were found in this 
bay, and if, as the libellant asserts, he did 
not know to whom they belonged, it was his 
duty under the statute to deliver them to the 
sheriff to be disposed of according to law, or 
at least to proceed against them in this court 
and submit his claim for salvage to its adju- 
dication. He had no right whatever to dis- 
pose of them at private sale without notice to 
any one, and with the evident intention of 
appropriating their entire proceeds. 

The jurisdiction of this court over the case 
either as a suit in rem against the goods 
salved, or in personam against the owner who 
has received his property, is not disputed. 
The Hope, 3 O. Rob. Adm. 215; The Trelaw- 
ney. Id. 216, note. But the court is asked to 
apply to this case the rigorous, but wholesome 
rules of the admiralty which deny to salvors, 
no matter how meritorious, all compensation 
when guilty of misconduct or bad faith. 

The most usual case for the application of 
this rule is when an embezzlement has oc- 
curred; but any misconduct, such as false 
representations made for the purpose of ex- 
aggerating the danger or hardiship of the 
service, and to enhance the reward— spolia- 
tion, smuggling, an obtrusion of unnecessary 
services, a refusal to accept necessary or 
needful assistance, will be punished by a 
total, or partial, forfeiture of compensation. 
Lewis V. Elizabeth & Jane [Case No. 8,321]; 
[The BeUo Corrunes] 6 Wheat. [19 U. S.] 152; 
The Boston [Case No. 1,673]. And see cases 
cited in Fland, Mar. Law, pp. 346, 347, and 
Jones, Salv. p. 124 et seq. 

In the case at bar, I see not how the libel- 
lant can be acquitted of flagrant misconduct. 
He has committed a violation of the law of 
the state, which exposes him to punishment 



as for a misdemeanor. He has attempted to- 
appropriate property which he knew not to- 
be his. and it was only when it was acci- 
dentally discovered and reclaimed by th& 
owner that he has sought the aid of this court 
to obtain a compensation. 

A due respect for the laws of the state witl»- 
in which this court sits, as well as for the 
principles of justice and policy on which those 
and similar laws throughout the United 
States are founded, forbid the court to look 
with any indulgence upon so flagrant a vio- 
lation of their salutary provisions. And if it 
be true^ as suggested at the hearing, that the 
practice of ' appropriating in violation of the 
law, and In entire disregard of the owner's 
rights, anchors, chains, and other property 
found derelict in this harbor, is extensively 
pursued, an additional reason is furnished 
why persons so engaged should be admonish- 
ed of their own duties, and taught to respect 
the rights of others. The libel must be di:i- 
missed. 
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Case No. 6,070. 

In r© HARLOW. 

[10 N. B. R. 280.] 1 

District Court, D. Maine. 1874. 

Bankruptcy— Pledge— Waiver op Libn by Sur- 

BEXDEU. 

H., the bankrupt, was indebted to R. for rent 
of store and otherwise, and in order to secure 
the debt, gave R. an absolute bill of sale of a 
silver cornet, which musical instrument he de- 
livered to R., telling him he could hold it as 
long as- he stayed on the premises and until the 
rent was paid. Subsequently H. borrowed the 
cornet to use, and agreed to return it after 
using it, but had the exclusive possession of it 
several months before he went into bankruptcy. 
On petition of R. to have his lien upon the cor- 
net enforced, etc., held, that he had waived and 
surrendered whatever right he might otherwise 
have had under the bill of sale: that the trans- 
action was a pledge and not a mortgage. 

By CHARLES HAMLIN, Register: 
The petitioner, Ramsdell, has filed his peti- 
tion before the court, alleging, in substance, 
that he rented, October 1, 1871, to said bank- 
rupt, the westerly half of his store, No. 3 
Kendusheag Bridge, Bangor, to be used as a 
jeweler's shop, at the annual rent of five 
hundred dollars, to be paid in monthly in- 
stallments of forty-one dollars and sixty- 
seven cents each, as fast as the same should 
become due; that the bankrupt became his 
tenant, as aforesaid, and remained such ten- 
ant up to the time of his filing his petition in 
bankruptcy, viz., August 13, 1873. He also 
alleges, that the rent was not paid according 

1 [Reprinted by permission.] 
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to the stipulated terms, but tfiat the bank- 
rupt suJGCered it to run in arrear, until tlie 1st 
of June, 1872, when it amounted to one hun- 
dred and fifty dollars, or nearly four months 
rent; and that he then owed the petitioner 
besides, on account of certain fixtures, four- 
teen dollars more; and that the bankrupt, 
June 5, 1872, executed and delivered to the 
petitioner an absolute bill of sale of a cer- 
tain silver cornet with gold trimmings, val- 
ued at three hundred and fifty dollars, and 
thereupon delivered the cornet into the 
hands and possession of the petitioner, to 
be held as security, as well for whatever 
thereafter might be due, on account for rent 
and otherwise, as for what was then due 
for rent and on account, which bill of sale 
and cornet was accepted and received" and 
delivered as aforesaid; and that the bank- 
rupt afterwards borrowed the comet, to use 
on some special occasion, agreeing to return 
it immediately after to the petitioner, since 
which time he has been unable to obtain pos- 
session of. the same. The prayer of the pe- 
tition, after reciting the proceedings in bank- 
ruptcy, , and stating that petitioner's claim 
against the estate amounts to three hundred 
and forty-five dollars and seven cents, asks, 
that his rights under and by virtue of said 
bill of sale may be adjusted and secured, 
to the end that his claim against the bank- 
mpt's estate may be satisfied, etc. The as- 
signee having been duly notified of the pend- 
ency of this petition, the court thereupon 
ordered the same to be referred to the regis- 
ter to investigate and report upon the facts 
and his conclusion as to the rights of the 
parties in the matter. A hearing has been 
had of parties. The assignee filed his an- 
swer to the petition, and in the answer sets 
up for his defense: Pu'st, that the bill of sale 
is fraudulent and void against the assignee, 
because it was made for the express pur- 
pose, between the banlcrupt and this peti- 
tioner, of being a fictitious and colorable 
sale or transfer of said instrument, and to 
secure and save the same from attachment, 
or liability to attachment, as the property 
of the bankrupt, who was then largely in 
debt, imable to meet hia payments, and 
threatened with suits and attachments; sec- 
ond, tliat the petitioner has fully surrendered 
and effectually waived whatever right or 
interest he had to the instrument or cornet 
by or through the bill of sale; and thu-d, 
that any liability which at any time may 
have subsisted on the part of the bankrupt 
to the petitioner by virtue of the bill of sale 
has been fully discharged and paid in mon- 
ey and goods. Testimony of the petitioner, 
banla-upt, and other witnesses, was adduced 
on all of the questions thus raised, and an 
examination had of their accounts and other 
documentary evidence, all of which appear 
in the depositions returned to court 

The case, as disclosed upon the petitioner's 
showing, is found almost entirely in the 
llFED.CAS. — 34 



first part of his deposition, pp. 1 and 2. 
There is no controversy between the pai-ties 
but that the bankrupt- became the petition- 
er's tenant October 1, 1871, at the agreed 
rent of five himdred dollars per annum, nor 
of the execution of the bill of sale, which 
is as follows: "Bangor, June 5, 1872. J. W. 
Eamsdell bought of A. D. Harlow one gold 
and silver instrument. $350.00. Received 
payment, A. D. Harlow." 

The petitioner says, in answer to the (2) 
question, "When and whei*e' was the bill of 
sale given, and for what purpose?" that "It 
was given at my store, at the date it pur- 
ports to be given. It was given to secure 
me on rent of the west half or side of my 
store while he (the bankrupt) remained in 
there." And in answer to the question (3) 
"How the bankrupt happened to secure him 
in this way, and whether the cornet was 
delivered, etc.," he testifies: "I spoke to him 
frequently about rent He was some three 
or four hundred dollars behind hand and 
kept promising to pay me so and so, but 
failed to do so. I asked him if he 'woxild 
secm-e me on that instrument? He said he 
would, and produced the bill of sale. He 
delivered it up to me and I put it in my safe. 
He was to pay me five hundred dollars per 
annum rent It began on October 1, 1871. 
Dh-eetly after he gave me the bill of sale he 
asked me if he could borrow tlie instrument 
to use on the street I told him he could 
if he would return it to me again, as soon as 
he had got done with it He used it several 
times and retm-ned it to me again as soon 
as he had got done with it Have not had it 
in my possession since last May, I think. 
He has kept it since. He gave me the bill 
of sale at the time I requested him to give 
me security on the instrument Couldn't 
say that any one else was present" In an- 
swer to the (4) question, "Whether the bank- 
rupt owed him on account aside the rent, 
and what was said about secm-ing that as 
well as the rent," he says: "He was owing 
me a small account besides the rent * * * 
It was not mentioned at the time he gave me 
the bill of sale whether it was for security 
on the other account besides the rent I 
presented my bill against him for the rent 
he owed me, and the secm-ity was. for what 
he owed me. He said, I could hold the in- 
strument as long as he stayed there and un- 
til the rent was paid." The petitioner has 
treated his case as one of an equitable mort- 
gage in his argument, and claims that be- 
tween himself and the assignee there is no 
necessity of retaining possession of the prop- 
erty' mortgaged, nor recording the bill of 
sale; but the transaction, as stated in his 
petition and testimony, shows "it to be a 
pledge and not a mortgage. The distinction 
between a mortgage and a pledge will al- 
ways be observed both in equity and law. 
A slight examination of the testimony of 
the petitioner will show, first, there was no 
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condition of defeasance (4 Kent^ Comm. 138), 
and, second, ttiere Tvas no fixed time within 
wliicli the debt was to be paid and the prop- 
erty redeemed thereby (Cortelyou v. Lan- 
sing, 2 Caines, Cas. 200). Ramsdell dis- 
tinctly states, near the close of his answer 
to the fourth question, that at the time of 
the execution of the bill of sale the bank- 
rupt said "he could hold the instrument as 
long as he stayed there and until the rent 
was paid." There is no evidence to indi- 
cate when the rent was to be paid, or when 
it was necessary for the bankrupt to re- 
deem the property, in order to prevent the 
petitioner's interest from becoming abso- 
lute. Third. There is nothing in the evi- 
dence tending to show that the petitioner 
has more than a special property in the cor- 
net. He held it as secm-ity until it should 
be relieved by the payment of rent, and 
there is nothing to indicate how long, if the 
rent was not paid, it would take for the 
property to become petitioner's absolutely; 
or that the whole legal title passed, or was 
intended to pass, to the petitioner, as in the 
case of a mortgage. In order to make a 
mortgage out of the transaction, it is incum- 
bent on the petitioner to show that it is more 
than a pledge, and that the legal title passed 
to him, and this he has not done. As is 
said by the court in Jones v. Baldwin, 12 
Pick. 319, "there is no evidence to show that 
the transaction was intended as a mortgage 
rather than a pledge, and it cannot so oper- 
ate unless it can be made to appear that it 
was the intention of the parties that the 
legal property should pass, liable to be de- 
feated by the performance of the condition." 
In this case the transaction was held to be 
a pledge. See, also, Hazard v. Loring, 10 
Gush. 267, and Newton v. Fay, 10 Allen, 505. 
Finally, it appearing that the petitioner hav- 
ing voluntarily surrendered the possession of 
the pledged property into the hands of the 
bankrupt months before the proceedings in 
bankruptcy were instituted, must be held to 
have waived his lien and takes nothing by 
this petition. In re Mitchell [Case No. 
9,037]. 

No opinion is given on the other questions 
raised. 

FOX, District Judge. The court having 
read all the testimony taken before the regis- 
ter, and the arguments of counsel and the 
report of the register, doth order and decree 
that the petition of said John W. Ramsdell 
be dismissed, he having relinquished and 
surrendered any right he might otherwise 
have had to the cornet under the bill of sale 
to him from the bankrupt, bearing date 
June 5, 1872, but without costs to either 
party. 
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Case K"o. 6,071. 

HARMAN v. HARMAN. 

[Baldw. 129.] i 

Circuit Court, E. D. Pennsylvania. April 
Term, 1830. 

Decree of Distribution — Refundisg- Bonds — 
Power oe Attornev to Execute— Seal. 

1. On a decree of distribution it was ordered 
by this court that the complainants, residing in 
France, should give refunding bonds with se- 
curity, pursuant to the act of 1794 [3 Laws Pa. 
p. 149], concerning intestate estates. 

2. Bonds executed here, in virtue of a power 
of attorney executed in Prance before a notary, 
according to the law of that country, but not 
under the seal of the complainants, were held 
not to be such as were required by the law of 
this state. 

[Cited m Cook v. MofEat, 5 How. (46 TJ. S.) 
315.] 

3. The seal of a party is necessary to ^ve a 
paper the effect of a bond in preventing the bar 
of the act of limitation, and giving it priority 
as a specialty in paying the debts of a decedent. 

By a former decree in this case the court 
had dii-ected refunding bonds to be given by 
the complainants, who resided in Prance. 
They executed a power of attorney, before a 
notary in France, according to the forms of 
tlie civil law, authorizing their agents here 
to execute bonds pursuant to the order of the 
court; but the instrument was not under the 
seal of the parties. Whereupon, a question 
arose whether the bonds executed under such 
authority would be valid under the law of 
this state of April, 1794, sections 15, 16. 
This law provides that every person to whom 
distribution of an intestate's estate shall be 
decreed shall give bond, with sufficient se- 
curities in the orphan's court, to refund to 
the administrator the amount of any debts 
which may be afterwards recovered against 
him. 

Mr. Laussatt and Mr. Duponceau con- 
tended, that the seal of a sti-anger may be 
used by the party; and that one seal is suf- 
ficient, though many execute the deed, if they 
all adopt it (4 Com. Dig. tit. "Fait," A, 2, p. 
273); and that the parties in this ease had 
adopted the seal of the notary; but that no 
seal was necessary, inasmuch as the power 
of attorney was sufficient by the law of 
Prance to authorize the execution of sealed 
instruments. The bonds so executed were 
therefore valid by the laws of Pennsylvania, 
in which the law of nations was in force as 
part of her jurisprudence ([Respublica v. De 
Longchamps] 1 Dall. [1 U. S.] 114); that it 
was a principle of that law, that all contracts 
depended for their validity on the law of 
the place where they are executed (Henry. 
Foreign Laws, 48, c. 48, § 1); as also the form 
in which they were executed (5 Pard. Droit. 
Comm. 252, pt. 6, tit 7, c 2, § 2); that no seals 
were used in Prance; and all contracts and 



1 [Reported by Hon. Henry Baldwin, Oireuit 
Justice.] 
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instruments executed before notaries in 
Prance were considered as if they had been 
done before the highest judicial authority 
<1 Perfect. Not. 7); and this being the law of 
the domicil of the complainants, it applies in 
all questions relating to personal property 
in Pennsylvania (Desesbats v. BercLuier, 1 
Bin. 348). 

iHr. Binney, on the other side, contended, 
•that the act of assembly was binding on the 
court, which requiring a bond with securities, 
no other instrument could be accepted; there 
•can be no bond without a seal, nor can one 
bind another by a sealed instrument, unless 
by an authority under the seal of the prin- 
-cipal. Shep. Touch. 57, 58, 217; 6 Term R. 
176; 7 Term E. 207; 5 Barn. & 0. 355; Holt, 
N. P. 141. The bond must be so executed 
that the courts of this state can sustain a 
suit upon it, as a sealed instrument or spe- 
■cialty, to which a seal is indispensable. Tay- 
lor V. Glaser, 2 Serg. & B. 504. In this state 
the sealing is not a matter of form, as a debt 
secured by a specialty has a preference, in 
payment, out of the estate of a decedent, and 
Is not within the act of limitations. The par- 
ties have not put their seal to this power of 
attorney. The only seal affixed to it is that 
•of the notary, without any certificate that it 
was adopted by the parties as theirs. For- 
eigners coming here tp sue in our courts, 
must comply with the forms prescribed by 
the law of the forum, as to the remedy; they 
bave obtained a decree for distribution, be- 
cause the law of this state gives them a right, 
not because they are entitled by the laws of 
France or of nations. They must therefore 
give such bond and security as is recognised 
by the law here, or they do not comply with 
the terms of the decree. 

BAUDWIN, Circuit Justice. We have no 
•doubt that the power of attorney is executed 
in the form, and with all the solemnities re- 
■quired by the law of France, where the par- 
ties are domiciled; nor that any writing made 
under its authority would be binding upon 
them here, as a contract, to the same extent 
^s it would there. The general proposition, 
that the validity of a contract depends on the 
law of the country, in which' it is executed, 
• is undeniable, unless it is to be performed 
•elsewhere; the forms of execution are also 
governed by the local law of the contract, 
•on which it depends whether a seal is neces- 
sary to give it efficacy or not But when an 
instrument is executed in one country, with 
reference to the laws or judicial proceedings 
•of another, it must be executed with the for- 
malities prescribed in that country in which' 
it is to take effect, for the purposes declared 
by the law. The plaintiffs come into this 
•com't to claim the personal property of a de- 
■cedent, domiciled in this state at the time of 
his death; he must pursue his remedy by the 
law of the forum to which he resorts, and 
■comply with all things required to entitle 



them to distribution, one of which is that he 
shall give bond and secturity, in the orphan's 
court, to the administrator, to refund in cer- 
tain cases. 

This com:t, in a suit in equity, between a 
foreigner and a citizen, praying for an order 
of distribution of the estate of a decedent, is 
bound by the same law which regulates the 
proceedings of the orphan's court of the 
state; it has accordingly ordered, that bonds 
shall be given pursuant thereto. The only 
question now before us is, whether the papers 
presented are the bonds of the plaintiffs, 
according to the true intent and meaning of 
the fifteenth section of the act of 1794. "We 
cannot doubt that the intention of the legis- 
lature was, that the security of creditors and 
the administrator, should be ty an instru- 
ment, which should have all the effect and 
attributes of a bond or specialty hy the laws 
of the state, binding the principals and sure- 
ties alike. If the. papers now before us are 
not bonds, the obligation they create may be 
barred by the act of limitation, and in case 
of the death of any of the parties who have 
executed them, the administrator would come 
in only as a simple contract creditor, for the 
sum which he had been compelled to pay to 
a creditor, who may have sued after the or- 
der for distribution. This would be so con- 
trary to the spirit, as well as words of the 
law, and so nnjiist to the administrator, that 
we cannot hesitate on the subject The law 
of this state recognises no instrument of 
writing to be a bond, without the seal of the 
party who executes it The case of Taylor v. 
Glaser was a strong one; there were counter- 
parts of an agreement; one was tmder seal, 
the other had none, and was held not to be a 
specialty. 2 Serg. & R. 504. The seal is not 
a mere formality of execution, but a matter 
of substance, which gives to the paper certain 
legal effects, which cannot be, attached to 
any nnsealed paper. The power of attorney 
not being imder seal, therefore, could give no 
authority to execute a bond in the name of 
the parties; the cases are full to the point, 
apd the law must be taken to be settled. 



Case No. 6,072. 

HARMANSON v. BAIN et al. 

[1 Hughes, 188; i 15 N. B. R. 173.] 

District Court, E. D. "Virginia. Jan. 8, 1877. 

JUHISDIOTION IN EQUITT— CONSTKUCTIVE PhAUD— 

Tkasspers of Propertt to Obtaiit a Prefer- 
EXOB — Negotiable Instrumemts — Conclusive- 
KESs OF Decree in Bankroptot. 

1, Equity has jurisdiction of a bill charging 
fraud, which, except in form and as to the fo- 
rum is nothing more than an action of indebita- 
tus assumpsit, even though the fraud charged is 
only the constructive fraud contemplated by sec- 
tion 5128 of the Revised Statutes of the Unit- 
ed States. Section 35, Bankruptcy. Act [of 
1867 (14 Stat 534)]. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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2. If, however, the allegations of such a bill 
he disproved, and the real gravamen he found 
from the evidence to have been transfers of 
property, charged to have been made m viola- 
tion of section 512S in favor of several persons 
not parties to the bill, in independent transac- 
tions, lield, that the bill described in X, cannot 
be treated as brought to set aside the said 
transfers, first, because it does not pray for 
such a thing in terms; second, because it has 
not made all the persons connected with them 
parties defendant; and third, because even if it 
bad made them all parties, it would have been 
multifarious. Held, therefore, that the bill must 
be dismissed. 

3. Where an incorporated society which ^had 
been a bank of discount, deposit, and circula- 
tion in Virginia, ceased its business in 1862 m 
consequence of public invasion, and in iSGo, aft- 
er publishing that it would make settlements as 
far as practicable by set-off, undertook no other 
business than the liquidation of its afEairs, in 
which it was much hindered by stay laws in 
force until 1SG9, and where before completing 
its settlements, it was thrown into bankruptcy 
in June, 1S72, held, that the question of its in- 
solvency as against persons. with whom it ef- 
fected settlements within four mouths before 
the bankruptcy, should not he considered as if 
the society was a trader, merchant, or bank, 
but with reference simply to whether its lia- 
bilities could meet its assets, that being the 
basis on which all had dealt with it for seven 
years. 

4. Transfers of property are not void under 
section 5128, where it is proved affirmatively 
that the persons who effected them with the 
debtor had no intention of obtaining a prefer- 
ence, or the debtor of giving it. 

5. "Where the deposits due from a society 
which for ten years had ceased business as a. 
bank and ceased to receive deposits, and which 
for seven years had been in liquidation, have 
ceased to be deposits of money, and become mere 
debts, and a commodity bought and sold in the 
market like public stocks, and are not paid or 
payable in money and are only available by way 
of set-off in favor of debtors to the society, held, 
that papers in the form of checks on these de- 
posits are not checks, because not representing 
money, not payable at sight, and too much lim- 
ited in negotiability as to the persons having use 
for them, but are mere evidences of the as- 
signment of ehoses in action in the form of de- 
posits. 

6. Persons who sell such papers in the form 
of checks are not responsible to the assignee 
in bankruptcy of the society owing the de- 
posits, for the amounts stated in dollars on the 
face of the papers called checks. 

7. Upon a bill in the district court to im- 
peach a transaction charged to be void under 
section 5128, that court, sitting in equity, is not 
concluded by an order of adjudication, which 
it has made in involuntary bankruptcy, declar- 
ing the said transaction to have been an act of 
bankruptcy; for the reason, that the character 
of the court, the evidence, the parties to the 
proceeding, and the technical quality of the act 
itself, are different in the two proceedings. 

In equity. The Portsmouth Saving Fund 
Society of Portsmouth, Virginia, was a bank 
of discount, deposit, and circulation, on a 
capital of §32,000, for a 'period of some 
twenty years anterior to 1862. It was com- 
pelled to close its doors in that year by the 
troubles of the country. Its cashier, George 
M. Bain, Sr., now dead, preserved its assets 
as best he could, "with care and fidelity, dur- 
ing the period and until the close of the Civil 
War. The first meeting of the directors of 
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the society after that event was held on the 
11th of August, 1865; but there does not seem 
to have been any definite official ascertain- 
ment of the condition of the society until July 
yd, 1866, when a committee, which had been 
appointed for the purpose, reported its as- 
sets to be at par valuation, less an item of 
profit and loss, $226,700; and its liabilities, 
less its capital stock, including all notes of 
circulation outstanding, •?220,532. At the re- 
sumption of its business in August, 18G5, the 
assets of the society consisted chiefly of notes 
which had been discounted before 1862, and 
which had been lying overdue since that pe- 
riod. Its liabilities consisted chiefly of 
amounts due to depositors and to the holders 
of the notes of circulation; the amount of the 
former being $183,210.40, and the amount of 
the latter (if none of the notes were lost) be- 
ing about §36,726.21. A stay law was in 
force in Virginia, which remained until Jan- 
uary, 1869. The statutes of limitation were 
also in suspension, and there was no chance 
of making collections by suit In this con- 
dition of things the society did not venture 
upon a resumption of its regular business; 
and its directors resolved to open the doors 
of the bank merely for the liquidation of its 
affairs. At their first meeting, held August 
11th, 1865, they "ordered that the cashier re- 
ceive the notes of the institution and checks 
for deposits in payment of any debts due to- 
the institution, and that the cashier give no- 
tice that the persons indebted to the institu- 
tion can pay or renew their notes as former- 
ly." Thus resuming operations only for the- 
purpose of liquidation, the business proceeded 
on tliat basis for about seven years, until the- 
12th of Jime, 1872. It had but one officer,. 
George M. Bain, Sr., in its place of business, 
and part of his time was given to other af- 
fairs. Its directory met but very seldom 
after long intervals. No banking business- 
was done. No business but that of liquida- 
tion went on during this period of seven 
years. Except from sales of real estate no 
cash seems to have been received by the soci- 
ety during this period of liquidation. Except 
possibly as to cash received from sales of 
real estate, no notes seem to have been dis- 
counted otherwise than in renewal or settle- 
ment of old notes representing debts which 
originated before 1862. No cash was paid to- ■ 
depositors or to holders of notes of circula- 
tion. Nor did these two classes of creditors 
expect payment in cash or demand it at the 
counter from the cashier of the society. 
When notes of circulation were presented to 
the society, I infer that they were credited as 
deposits. Interest was credited to the de- 
positors regularly each six months during the 
period of liquidation. 

By June 12th, 1872, notwithstanding the 
hindrances of the stay law, the affairs of the 
society had been liquidated to the extent of 
about $200,000. There was still due to tlie 
depositors at that date $84,840, and there had 
been paid and credited of interest to the de- 
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positors $77,476 since 1S65. This large liq- 
uidation had been effected almost exclusively 
by the process of set-off. Persons indebted 
on notes to the society would purchase from 
depositors assignments . of deposits in the 
-amounts wanted by them. These assign- 
ments were made in the form of checlJS, and 
were called or miscalled cheeks. The soci- 
ety being in liquidation and its deposits and 
notes having become choses in action, and 
■commodities bought and sold in market like 
public stock, Bain & Bro., bankers and 
brokers of Portsmouth, as well as others, 
from time to time, bought largely of the de- 
posits, making thehr heaviest purchases at 
par prices, and smaller -ones at prices ranging 
from one hundred cents down to eighty and 
sixty cents. A few small deposits seem to 
have been bought by them and others at 
thirty cents. The holders of the large de- 
posits seem to have had more or less confi- 
dence in the solvency of the society, and held 
their claims at par. The holders of smaller 
deposits seem to have sold at prices less than 
par as their needs or convenience induced. 
These assignments of the deposits in the form 
of checks were never treated as negotiable 
paper by being presented to the society for 
payment, and protested for non-payment. In 
fact they could, only be-used by debtors to the 
society in setting off their debts. Among the 
■deposits bought by Bain & Bro. were those 
of John Nash, amounting to ?11,517; of the 
Old Dominion Lodge, amounting to $9,000; 
of W. D. Whidbee, amounting to $1,143; and 
■of Nathaniel Owens, amounting to $2,125,— 
these particular deposits making a total of 
.$23,785. They were purchased in the early 
pai-t of 1870. The alleged object of Bain & 
Bro. in purchasing them was to settle with 
them by set-off certain notes due to the so- 
■eiety, to wit: a note of Bain & Co., a mer- 
cantile firm, for $5,000; a note of George M. 
Bain, Jr., for $4,300; and two notes of R. T. 
K. Bain for $1,461 and $1,466 respectively. 
The makers of these notes, with one excep- 
tion, were members of the banking house of 
Bain & Bro. The notes, for the settlement 
of which these deposits were purchased, fell 
■due in August and September following the 
purchases, and were never renewed. The di- 
rectors of the society after that time ordered 
suit on all notes not renewed; but those of 
the Bains were not sued upon. According to 
the testimony of two of the firm they were 
not sued upon because they were considered 
by the society and their firm as having been 
settled by the deposits pm-chased for the pur- 
pose. But no actual entries were made tak- 
ing the subjects of this set-off off the books 
of the society until June 4th, 1872. 

At a meeting of the directors, held on the 
4th of June, 1872, the cashier informed them 
of a suit pendmg against it on which judg- 
ment might be expected, in July proximo. 
This statement brought the directors face to 
face with the question whether or not an as- 
signment should be made for the protection 
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of creditors other than the one who was su- 
ing for judgment; and a committee was ap- 
pointed to examine into the affairs of the 
society, with instructions to report before the 
12th instant, to which day the directors ad- 
journed. The alleged object of the commit- 
tee was to ascertain whether or not the soci- 
ety was solvent. At a meeting of the 12th 
of JTune, the majority of this committee re- 
ported the condition of the society (estimating 
each asset and liability at its supposed value 
or amount) to be as follows: assets, $72,679; 
liabilities, $105,502. The liabilities mcluded 
old notes of circulation outstanding to the 
amount of $20,080, none of which (except for 
$27.50) have been proved in bankruptcy, and 
all of which have probably been lost The 
committee estimated that not more than . 
$5,000 of these notes would ever come in; 
and therefore computed the actual value of 
the assets of the societj^ at $72,679, and the 
amount of liabilities at $90,500. The result 
disclosed by their report was that the society 
was insolvent Before this report was made, 
that is to say, at times between the 12th of 
April and the 12th of June, 1872, Bain & 
Bro. had assigned deposits held by them in 
the society to the amount of $15,307, exe- 
cuting their assignments in the form of the 
"checks" which have already been referred 
to. Most of these were made to persons who 
purchased them with a view of making set- 
tiements with the society, of debts due on 
notes; and the principal one of them, for 
the amount of $14,449, dated on the 4th of 
June, 1872, was drawn for the purpose, as 
they allege, of clearing off from the books of 
the society, first the several notes due by 
persons of their name which have been men- 
tioned, and also balances due on three notes 
of one Bilisoly for about $750, ana a note of 
one Campbell for $240; these latter being 
due from, persons wholly irresponsible, and 
voluntarily paid by Bain & Bro. 

The particular assignments by Bain & Bro. 
of their deposits in the society to the amount 
of $15,307 to different persons, settied the 
following matters, which, as will be seen if 
computed, make up the aggregate of $15,307. 
This amount of money is the subject of the 
suit which is now before the court for deci- 
sion. 

A curtail and discount for H. Wilson 

A note of one Westwood 

A curtail and discount for some one 
not remembered 

A note of one Brownley. 

A curtail and discount for H. Wilson 

A note of Bain & Bro. lying over 
since 1870, principal and interest, . 

A note of George M. Bain, Jr., lying 
over since 1870, principal and in- 
terest 

A note of R. T. E. Bain lying over 
since 1S70, principal and interest. . 

A note of R. T. K. Bain, lying over 
since 1870, principal and interest- . 

A balance due on notes of J. A. Bil- 
isoly, indorsed by J. A. Benson, 
lying over since 1S70, principal and 
interest 792 90 



? 18 94 
29 27 


32 03 
10 26 
18 79 


5,518 33 


4,562 30 


1,615 87 


1,621 44 
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A note of J. B. Campbell, principal, 
protest, and interest, lying over 

since 1870 388 41 

A check given to take up sundry cash 
anterior memoranda held against 
Bain & Bro. by the cashier of said 

society ^04 51 

A check in favor of G. M. Bain, Jr. 5 52 

A note of T. M. Grant 196 94 

A deposit placed to the credit of 

Mary J. McRae, which is still there 50 00 

A check in favor of one Brownley. . 20 00 

A check in favor of George L. Ne- ^ ^^ 

TiUe 20 89 

The four larger of the notes just men- 
tioned were the same -whicli were referred 
to in a previous part of this statement, and 
amounted, principal and interest, to $13,317.- 
94. 

On the same 4th of June the directors au- 
thorized a note of J. G. Holladay, for the 
sum of ?3,000, to be credited by a check 
which Mr. Holladay presented for like 
amount drawn by George L. Neville, one of 
the depositors of the society. They also au- 
thorized one or two smaller transactions with 
other persons, of a similar character, on the 
same day. Similar transactions are shown 
by the books of account to have been had by 
the society within four months before the 
bankruptcy, on which no suits have been 
brought, to the amount of §8,207.59. [The 
time within which the assignee could bring 
suits expired in May, 1876.] 2 At their meet- 
ing on the 12th of June the directors re- 
solved that a deed of assignment should be 
made, and ordered that one should be exe- 
cuted. At the next, or a subsequent day, a 
deed had been prepared and executed by the 
president, but it was never expressly ratified 
by any order of the directors, or sealed with 
the seal of the society, the use of this latter 
for that purpose being refused by the cash- 
ier, George M. Bain, Sr., now deceased. On 
the 17th of June, 1872, James G. Bain, a 
creditor of the society, filed a petition in this 
court against it in involuntary bankruptcy, 
charging as an act of bankruptcy the trans- 
action of the directors with J. G. Holladay, 
which has been mentioned. On the 25th of 
September, 1872, this creditor filed an 
amended petition, charging that the execu- 
tion of the deed of assignment of the 12th 
of June was an act of bankruptcy. On the 
Sth day of November, 1872, after a hearing 
of the petition and amended petition, the 
then judge of this court made an order in the 
usual terms of form 58, Bump (9th Ed.) p. 
937, adjudicating the society a bankrupt. 
From this order there was an appeal to the 
supervisory jurisdiction of the circuit court. 
On the nth of October, 1873, the circuit 
court affirmed the order of the district court 
in an order reciting the transaction with J. 
G. Holladay as an act of bankruptcy. This 
order was suspended afterwards by that 
court on a petition for review, and a rehear- 
ing granted. But on the 9th of April, 1874, 

2 [Prom 15 N. B. B. 173.] 



after the rehearing, that court made an or- 
der renewing its order of October, 1873. The 
usual proceedings in bankruptcy were ac- 
cordingly afterwards had in this court, and 
L. Harmanson became assignee of the assets 
of this bankrupt On the 26th July, 1875, 
the assignee filed his bill in this court against 
Bain & Bro., as a firm, for the recovery of 
$15,307, charged to have been paid to them 
by the society on their checks drawn within 
four months before the 17th June, 1872. The 
bill makes the proceedings and papers in 
bankruptcy part of the record, and, after 
sundry formal recitals and allegations, char- 
ges that the Portsmouth Saving Fund Soci- 
ety being insolvent and in contemplation of 
insolvency, within four months before the 
filing of the petition in bankruptcy, with a 
view to giving preferences to Bain & Bro., 
who then had a large claim against the so- 
ciety for deposits, made certain payments, 
aggregating $15,307, on certain several days, 
in certain several sums stated, on "checks" 
of the said Bain & Bro., who were the per- 
sons receiving the said payments and to be 
benefited by them, they having reasonable 
cause to believe the said society to be then 
insolvent, and knowing and having reasona- 
ble cause to believe that the said payments 
were made in fraud of the provisions of the 
bankruptcy act of the United States; and the 
bill further charges that the said payments 
are void, and that the plaintiff is entitled to 
recover of the said Bain & Bro. the said sum 
of $15,307. The bill makes no other person 
defendant than Bain & Bro. It prays that 
they may be required to pay to the plaintiff 
the said several sums of money, amounting 
to $15,307. There is no allegation in the bill 
that the "checks" sued upon were paid to 
Bain & Bro. in anything else than money. 
There is in the bill no description or mention 
of or allusion to the property which passed 
from the society in settlement of the 
"checks" of Bain & Bro. The answer de- 
nies that the society made to the defendants, 
or any of them the payments or any of them 
in the bill mentioned, and denies that the 
defendants or any of them received or were 
benefited by any such alleged payments. It 
admits that the "checks" spoken of were 
drawn and signed by the defendants, but de- 
nies that any payments were made to them 
on account of the said "checks." There was 
also a demurrer to the bill, the ground of de- 
murrer being that, on the case stated by the 
bill, the plaintiff had full and complete rem- 
edy at law, and a court of chancery had no- 
jurisdiction. 

Scarburgh & Duffield and James E. Heath, 
for complainant. 

W. W. Crump and W. W. Old, for defend- 
ants. 

HUGHES, District Judge. I am to consider 
this bill, first, as to its technical character 
and sufficiency, and second, as to the merits- 
of the case presented by It 
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1. When the argument -was heard on the de- 
murrer, neither the court nor the counsel 
for either party to the cause tnew the facts 
as they have been disclosed by the evidence 
since taken. The court -was wholly ignorant 
of those facts. The case, considered on the 
demurrer, was that of checks drawn by a 
depositor on a bank charged to have been 
at the time insolvent, which checks the bill 
alleged to have been paid to the drawers of 
them, and to have been drawn and paid un- 
der circumstances of knowledge and collusion, 
which, by section 35 (512S) of the bankruptcy 
statute, made them void and fraudulent The 
bill prayed that the drawers of the checks, 
Bain & Bro., who were charged to have re-, 
ceived the benefit of the preferential pay- 
ments, might be decreed to repay the money 
received by them on the checks. The. bill 
was, except in form, nothing more nor less 
than an action of indebitatus assumpsit for 
money of the society had and received by the 
defendant, and the only question presented 
by the demurrer was, whether a bill of the 
sort would lie, where the. only ground on 
which the equitable jurisdiction could be 
founded was confessedly the allegation of 
constructive fraud imder tbe 35th section of 
the bankruptcy act, no actual fraud being 
pretended. If it had been a case of first im- 
pression, I should have unhesitatingly decid- 
ed in favor of the demurrer, but the author- 
. ittes were numerous in asserting that con- 
structive fraud was sufficient per se to sup- 
port the equitable jurisdiction, and I felt 
constrained to overrule the demurrer. -But 
the evidence taken upon the issues joined 
in the bill and answer has most surprisingly 
changed the aspect of the case. 

The bill is founded upon papers which it 
calls checks, and which it treats as repre- 
sentatives of money. But these papers were 
not checks except in form. A check is a 
draft for the payment of money drawn 
against deposits of money on a bank or 
a banker doing a banking business, payable 
at the instant of presentation in money, to 
any bearer, if made payable to bearer, or 
to any holder by order, if made payable to 
order. Its two essential qualities are, being 
a representative of money, and having mer- 
cantile or unlimited negotiability. It would 
be preposterous to pretend that the checks 
named in this bill were payable in money, 
or that there were any deposits of money 
to meet them. And they were not mercan- 
tile paper with unlimited negotiability pay- 
able to any holder, because very few could 
hold them, namely, the few who were debt- 
ors to the bank, and in position to avail 
of them in the way of set-off. Nor were 
these papers called checks representatives of 
cash money in any sense. Nor were, they 
drawn against a bank, but only against a 
corporation, -in slow, tedious liquidation, 
which had ceased to be a bank for ten years. 
They were but the mere evidences of assign- 
ment by their drawers, of choses in action in 
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the form of deposits, which deposits were not 
payable in money. The better opinion now 
obtaining Is, that even a mercantile check 
on a vital bank, passes the titie to its bearer 
by assignment, before presentation for pay- 
ment and at the time of delivery; giving 
him the right to sue the bank for the money 
covered by the check from the time of his 
receiving it, though, in passing from hand to 
hand it might get back, before presenta- 
tion for payment, to the drawer himself. See 
Morse, Banks, pp. 465-474, and the numerous 
cases there cited. Every check, therefore— 
every draft that is a check in fact as well 
as form— may now be considered as an as- 
signment before presentation for payment; 
of course it is after presentation. Certainly 
it cannot be contended that a paper which is 
merely in the form of a check, not mercan- 
tile, narrowly limited in negotiability, not 
drawn on a bank or banker, not payable in 
money, has any other value than as the evi- 
dence of an assignment of a chose in action. 
The checks, therefore, so called by this bill, 
were but assignments. And I do not suppose 
that it wiU be pretended that a person who 
assigns, without guarantee, a chose in action 
which has become a commodity in the mar- 
ket, like public stocks, or government bonds, 
at its market value, the public and all parties 
to it knowing the condition of the commod- 
ity, becomes responsibile to any one for the 
face value of the chose in action sold. Yet 
that is the claim on which this bill is based, 
made of course when the counsel thought 
these were mercantile checlis for money in 
fact 

The case, therefore, in the light of the evi- 
dence before me, presents an aspect wholly 
different from that which it presented at 
the hearing of the demurrer, and which the 
eminent counsel who drew the bill supposed 
that it wore. The Portsmouth Saving Fund 
Society, which was assumed by the bill to 
have been a bank of discount and deposit, 
doing business as such up to the time of the 
filing of the petition against it in bank- 
ruptcy, turns out to have long before sus- 
pended its regular business, and to have been 
doing nothing else than liquidating its old 
business for seven years before that event, 
by the process of set-off. The checks men- 
tioned by the bill as drawn by the defend- 
ants, turn out not to have been checlis, except' 
in form; and to have never been received, held, 
or presented for payment as bankable, pro- 
testable, negotiable paper; but to have been 
in legal effect, in fact and in the minds of 
the receivers of them, the holders of them, 
and the society against -which they were 
drawn, nothing more than evidences of the 
assignment of claims against the society to 
those who received them, by those who drew 
them. The payments of money charged in 
the bill to have been made by the society 
to the defendants on these miscalled "checks," 
turn out to be wholly imaginary and theo- 
retical; no cash having actually been paid in 
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consequence of them; tlie so-called checks 
having been used as mere vouchers to serve 
as the basis for various entries in the books 
of the society. 

The theory and allegations of the bill have 
thus been wholly contradicted by the evi- 
dence. The probata have entirely refuted 
the allegata, and the suit considered as an 
action against Bain & Bro., for money of the 
society had and received by them, has failed 
and must fall. No money was paid by the 
society on the checks; none was received 
from the society by the defendants; nothing 
at all passed from the society to Bain & 
Bro., in their own right and for their own 
benefit, as charged by the bill; and, in their 
own right as a firm, they had no interest 
hi any transaction of the society in and about 
the checks after they had passed from the 
defendants. Bain & Bro. simply held choses 
in action agamst the bank. For seven years 
these deposits had been an article of mer- 
chandise in Portsmouth. As such they were 
sold and assigned by Bain & Bro., hy the 
instrumentality of checks, or orda-s, or bills 
of sale, as the usage authorized. And Bain 
& Bro. had the legal right to sell those choses 
in action in the market for what could be 
got, without any reference to the bankruptcy 
of the society whatever, up to and even after 
the filing of the petition in bankruptcy. The 
act of Bain & Bro. in selling their claims for 
the market price, up to the day of the peti- 
tion, and in evidencing their sales by draw- 
ing checks and delivering them to the pur- 
chasers, was in itself legal, and could not 
of itself subject them to any liability for 
what the purchasers might do in their own 
subsequent negotiations with the society. 
Bain & Bro.'s transactions, as assignors of 
their own right, title, and interest in the de- 
posits, ended with the drawing and deliveiy 
of the checks. In their own right they re- 
ceived nothing from the society. And there- 
fore the bill cannot be sustained, assuming 
that it made no one defendant but the firm 
of Bain & Bro. But it so happens that the 
firm of Bain & Bro. was composed of several 
members, some of whom were identical with 
some of the men whose notes were taken up 
by them. George M. Bain, Jr., one of the 
members of Bain & Co., the note of which 
latter firm was taken up, was a partner 
of Bain & Bro. His individual note was also 
one of those taken up. R, T. K. Bain, whose 
two notes were taken up, was a partner. 
But David A. Bain, deceased member of the 
, firm of Bain & Co., or his representative, was 
not a partner. And James G. Bain and 
Thomas A. Bain, no note of either of whom 
was taken up, were partners. Thus, neither 
all the Bains whose notes were taken up 
were partners in Bain & Bro., nor were the 
notes taken up notes of all members of the 
firm. Bain & Bro., therefore, the defendants 
in this bill, are not identical with those 
Bains who received benefit from the transac- 
tions which were made the subject of formal 
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entries in the books of the society on June 
4th, 1872; and the allegation of the bill in 
that particular, also, is disproved. As to par- 
ties, therefore, I do not see how the bill 
can, by construction, be so enlarged in its 
scope as to be ti-eated as a bill brought under 
section 35 for the property, or its value, 
transferred in violation of its provisions on 
the 4th June, 1872, that property being the 
notes held by the bank of Bain & Co., George 
M. Bain, K. T. K. Bain, and others, and deliv- 
ered on that day by the society to Bain & 
Bro., as agents or trustees of the several 
makers. Generally the prayer for general 
relief in a bill has great aptitudes; but the 
India-rubber properties of the prayer for 
general relief in this bill are inadequate to 
give it such a scope. Nor does the difficulty 
stop here. The curtails and discounts made 
for H. Wilson, the Westwood note, the 
Brownley notes, the Bilisoly notes, and the 
Campbell note were part of the property 
transferred in like manner with the notes 
of the Bains; and these several persons who 
all received the benefit of the transfers are 
in no manner parties to the bill; nor is 
llrs. Mary J. McRae. And even if they were 
parties, as they should be, if the bUl were 
drawn to embrace the parties to aU the 
checks, the payment of which is complained 
of in the bill, it would be hopelessly mul- 
tifarious. Gonsidei-ed, therefore, with refer- 
ence to the recovery authorized by section ■ 
So, the bill is incurably defective in respect 
to parties defendant, in failing to bring them 
before the court As to subject-matter, the 
bill does not pray that the transfers of the 
notes and credits which have been describ- 
ed may be decreed to be void, and does not 
seek the recovery of this pro'perty or its 
value, either in its language, or its intend- 
ment, or in any possible construction that 
can be given to it Even, therefore, if all 
the parties to the transfers of property 
which, or its value, the bill ought to have 
sought to recover back, had been brought be- 
fore the court by the bill, and the bill had 
not become fatally multifarious thereby, 
still it would be defective in not praying in 
terms for the recovery of the property which 
was transferred; or, faiUng that, in not in 
terms alleging its value, and in terms pray- 
ing the recovery of that value. 

I have examined all the cases of suits 
founded upon the 35th section of the bank- 
ruptcy act, which have as yet been report- 
ed as decided by the supreme com-t of the 
United States; and with o'nly two excep- 
tions, in which there was plainly no necessity 
for its so being, the proceeding was by bill and 
brought in equity, because the bills all pray- 
ed the court set aside the transfers or pay- 
ments they complained of as void, and i'. 
was necessary to make all the persons con- 
nected with the transactions, parties to the 
proceedings. These eases are: Toof v. Mar- 
tin, 13 Wall. L80 U. S.] 41; Traders' Bank v. 
Campbell, 14 WaU. [81 U. S.J ST; Tifi:any y. 
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Lucas, 15 Wall. [82 TT. S.] 410; Buchanan 
T. Smith, IG WaU. [83 U. S.] 277; Wager v. 
Hall, Id, 5S4; Allen v. Massey, 17 Wall. 
[84 U. S.] 352; Wilson v. City Bank, Id. 
473; Bartholow v. Bean, 18 WaH. [85 U. S.] 
-635; Cook v. ,Tullis, Id. 332; Tififany v. 
Boatman's Sav. Inst., Id. 376; Mays v. Frit- 
ton, 20 Wall. [87 U. S.] 414; Bayley v. Glov- 
•er, 21 Wall. [88 U. S.] 342; Clark .v. Islen, 
Id. 3G0; Michaels v- Post, Id. 398; Wat- 
kins V. Taylor, Id. 378; Burnhisel v. Firman, 
■22 WaU. [89 U. S.] 170; Amsinck v. Bean, 
Id. 395; Sawyer v. Turpin, 91 TJ. S. 114. 
•One of the points decided in Smith v. Mason, 
14 Wall. [81 U. S.] 419, is, that as strangers 
to a bankruptcy proceeding could not prop- 
erly he affected by the summary process 
used^in a bankruptcy court, and yet are nec- 
•essai'y parties where it is sought to set aside 
transactions under the 35th section, in which 
they have participated, plenary proceedings 
must be brought for that pm*pose in the dis- 
trict or circuit court, or other court of terms. 
I am bound, therefore, in yiew of all these 
•considerations, to hold that on the principles 
of pleading, and the law and evidence of this 
■case, the bill is, in its form and scope, on the 
Issue joined, fatally defective, and must be 
-dismissed. 

2. I think it proper, however, though tech- 
nically unnecessary, to pass also upon the 
•case presented, with reference to its merits. 
I shall suppose the case to stand upon the 
transactions represented by the cheek for 
•§14,499, dated on the 4th of June, 1872, which 
was used to take up the four notes of several 
•of the Bains, wHich have been mentioned, to 
pay off balances on three notes of Bilisoly, 
and to take up the note of J. B. Campbell. 
The taking up of these four last-named notes, 
which were debts of persons wholly irrespon- 
sible, and which were worth nothing to the 
society in strict right, and which were volun- 
tarily paid by some one or more of the Bains, 
-was an unqualified benefit to the society, can- 
not be complained of, could not have worked 
^ preference as against the creditors of the 
society, and may as well be dismissed from 
consideration, and I do dismiss them. The 
note^ of the Bains which they were allowed 
to take up in the same transaction, and which 
aggi-egated in principal and interest $13,- 
■317.94, were worth dollar for dollar; and the 
•question on the merits of the case is, whether 
•or not, under the circumstances under which 
they were taken up, the transaction was void 
under the provisions of the 35th section of the 
liankruptcy act (section 5128, Rev. St.). 

I am confronted in the consideration of this 
question by the orders of the bankruptcy 
•courts, adjudicating the Portsmouth Saving 
Fund Society a bankrupt, the order in bank- 
ruptcy of the circuit court having express'ly 
recited the transaction of the society with J, 
■G.HoUaday as an act of bankruptcy, and that 
transaction having been had on the 4th of 
•June, 1872, the same day on which the check 
i>t Bain & Bro., for $14,499, was used for tak- 



ing up the notes which have been described. 
The bankruptcy co.urts, however, acted on a 
more or less technical view of the case, and 
on a very limited presentation of facts com- 
pared with the thorough development of them 
which now enlightens this courL The par- 
ties benefited by the transaction were not be- 
fore the courts of bankruptcy. The case is 
now before a court of equity, which consid- 
ers every transaction in the light of its mer- 
its more than its technical features, and- 
which renders its decrees in accordance with 
the dictates of substantial equity and justice. 
No actual fraud is pretended. The case ia 
confessedly one of constructive fraud, and is 
heard in a court that will not subordinate the 
ends of justice to merely technical considera- 
tions. I do not consider myself precluded, 
therefore, by the orders of the courts of bank- 
ruptcy referred to, from considering and de- 
ciding this case with respe6t f6 its merits and 
irrespectively of the orders which were made 
by those courts. 

In order that the transfer of the notes of 
the Bains, which are under consideration, 
should be void under section 35 of the bank- 
ruptcy act (section 5128, JElev. St.), certain 
facts must coexist (1) The society must have 
been insolvent within four months before the 
petition in bankruptcy was filed on 17th of 
June, 1872. (2) The transfer must have ef- 
fected a preference, and* have been made for 
the purpose of so doing. (3) Thg persons re- 
ceiving benefit by the preference must have 
had reasonable cause to believe the insol- 
vency of the society. (4) And also to know 
that the object of the transfer was to give 
them a preference. To of v. Martin, 13 Wall. 
[80 U. S.] 40; Clark v. Islen, 21 Wall. [88 U. 
S.] 360; and Mays v. Fritton, 20 Wall. [87 
U. S.} 414. I shall examine the case only 
with reference to the society's knowledge of 
its insolvency, and to the question whether 
the transaction of 4th June, 1872, was made 
for the purpose of securing a preference for 
the Bains. The other points are conceded. 

The term "insolvency" is not always used 
in the same sense. It is sometimes employed 
to denote the insufficiency of the entire prop- 
erty and assets of an individual to pay his 
debts. This is its general and popular mean- 
ing, Toof V. Martin, 13 Wall. [80 U. S.] .40. 
This is the sense in which the term insol- 
vency is used when applied to persons who 
are not traders, and are not engaged in mer- 
cantile, banking, and financial pursuits, car- 
ried on principally by the means of negotia- 
ble paper. As to persons engaged in pur- 
suits carried on by the usCi.^-^cS'ach instru- 
ments, the term insolvency meauis an inabil- 
ity to pay off or take up that sort of paper in 
the ordinary course of business. Now, this 
society of Poitsmouth had long ceased to be 
engaged in the latter sort of business; and 
for seven years preceding the filing of the pe- 
tition, in bankruptcy against it, had been en- 
gaged in the sole business of liquidating its 
affairs. Whether it was insolvent, therefore. 
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was simply a question -wbether its assets 
could be so managred as to, liquidate its debts. 
All persons had been dealing with it for sev- 
en years on that basis; and as against any 
of those persons it would be grossly unjust to 
treat the question of the society's insolvency 
upon any other basis of inquiry. The orders 
in the courts of bankruptcy against it were 
based on the belief of those courts that up to 
June 17th, 1872, it was a bank engaged in the 
business of banking, whose solvency was to 
be determined by the inquiry whether it was 
paying over its counter aU obligations to 
depositors and note-holders as they were pre- 
sented. The evidence which has now been 
taken in this cause shows that the courts of 
bankruptcy were misinformed on that head. 
The society had not been a bank carrying on 
the business of banking since 18G2. Whether 
the society was insolvent, therefore, in the 
sense stated by the supreme court as above, 
was a question which must be admitted to 
have been undetermined up to the 12th June, 
1872, when the committee, which eight days 
before had been appointed to look into its 
affairs, and to report with reference to this 
very question of doubt, made their report. It 
is the bankrupt who must know his insol- 
vency. Up to that time it had been a mooted 
question, even among the officers and direct- 
ors of the society, whether the corporation 
would be able to pay itself out of debt. 

The committee which was commissioned to 
thoroughly investigate, inquire into, and re- 
port upon the question of insolvency, was ap- 
pointed on the 4th June, 1872, the date of the 
transfer of the four notes of the Bains on 
the check of Bain & Bro., which is now un- 
der consideration, and, of course, had not 
then reported. The society, therefore, did 
not then know its insolvency; and the next 
and the vital inquiry is, whether the transac- 
tion of June 4th, 1872, was made for the pur- 
pose, on the part of the society, of giving a 
preference to those Bains who owed the 
notes. It is in evidence that the notes of the 
Bains had been considered as settled by the 
large deposits bought for the purpose, which 
had stood as an offset against them to the 
credit of Bain & Bro. sinoe as early as the 
summer of 1870. These deposits had been 
bought and placed to their credit for the pur- 
pose, and the notes had been left with the 
cashier, who, being the father of its members, 
possessed the unqualified confidence of the 
firm, in pursuance of the standing resolution 
of the board which had been in force since 
1865, and which had somewhat the effect of 
a contract of the society with its customers, 
"that the cashier should receive the notes of 
the institution and checks for deposits in 
payment of any debts due the institution." 
This resolution was general, had been acted 
upon by the society, and not only by the 
Bains, but by nearly all the debtors of the so- 
ciety, and was still in force on June 4th, 1872. 
Inasmuch, therefore, as the transaction had 
really been made in 1870,Avhen no intention of 



giving or procuring a preference could have 
been entertained, the motive existing at that 
time was the real motive of the transaction, 
and gives interpretation to what was done ou 
June 4th, 1872, both as to the society and as 
to the Bains. It is also proved in evidence- 
that the final entries which were made on the 
4th of June, 1872, were made in consequence 
of the committee having- been raised that 
day, and that they were made for the purpose^ 
on the part of the cashier of the society, of 
placing the books of the society in a condi- 
tion, cleared of all closed transactions, to 
show the real status of its affairs, so that the 
committee would have to consider only un- 
settled affairs affecting the question of its sol- 
vency or insolvency. Finally, the idea and 
motive of giving or securing a preference is 
negatived by the fact that part of the especial 
transaction under consideration was the vol- 
untary settlement by Bain & Bro. of four 
debts due from Bilisoly and Campbell, aggre- 
gating about $1000, which were worthless to- 
the society, and could never have been col- 
lected from the persons owing them, the gra- 
tuitous settlement of them showing that a 
preference was not in the mind or motive of 
Bain & Bro. or of the society. 

The circumstances of the case all go to- 
show the truth of the evidence I have men- 
tioned. Instead of proving an intent to give- 
or obtain a preference, the evidence really 
proves that no such an intent existed. The- 
transaction simply conferred upon the Bains 
a privilege that had been conceded to and 
had been enjoyed by debtors owing obliga- 
tions to the extent of $200,000 to the society.. 
For the society to have refused to make the 
transaction would have been to give all of 
those debtors a preference over the Bains, 
The allowance of the transaction by the so- 
ciety, so far from giving the Bains a prefer- 
ence, was simply allowing them the same 
benefit that had been allowed others to ten or 
twenty times the amount. A recovery in 
this suit against Bain & Bro., after omitting 
to bring suits for other transactions of like- 
character which were made within four 
months of the bankruptcy, to the amount of 
$8,207, would work a pref*^rence !n favgr of 
the persons benefited by these last-named 
transactions, and a discrimination against 
Bain & Bro., so that a suit brought to set 
aside a preference would itself, if successful, 
work a preference against these defendants- 
of the very character which it seeks to con- 
demn. 

The evidence in the case proves that the in- 
tent and purpose of the transaction of the 
4th June, 1872, was not to give or obtain a 
preference, but was other than that, and fair^ 
honest, and legitimate on the part of the so- 
ciety and the defendants in this cause. The- 
transaction had really been concluded, except 
in form, two years before, when no design of 
giving or obtaining a preference, in evasion 
of the bankruptcy law, could have been en- 
tertained, and it was had in pursuance of an 
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honest contract or understanding wliicli the 
society had made with its customers, which 
its venerable cashier had uprightly fulfilled 
with aU who complied with its terms, and 
which was in full force on 4th June, 1872. A 
court of equity will not, for the sake of mak- 
ing out a case of constructive fraud, disre- 
gard' honest intentions, which are proved, 
and cast ahout ingeniously to find dishonest 
ones, which can only be inferred. I disdain 
such an office in this case and upon the mer- 
its decide that the bill must be dismissed. 
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HARMANSON v. BAIN. 

[1 Hughes, 391.] i 

District Court, E. D. Virginia. May, 1877. 

Suit against a Bankropt — Whether Plea ov 
Setoff is a Suit— Negotiable Paper— "With- 
out OrFSET" — Agreement between Maker and 
Payee. 

1. The filing of a plea of setofE, in a suit 
brought by an assignee against a creditor in 
bankruptcy, is not the maintaining of a suit at 
law "against the bankrupt," such as is forbid- 
den by section 5105 of the Revised Statutes 
of the United States, to a creditor who has 
proved his claim in bankruptcy. 

2. Even if it were, section 5073, relating to 
setoff, and section 5105 must be construed to- 
gether; and where the bankruptcy court permits 
ike assignee to bring suit in a common law court 
against a creditor who has proved his claim, it 
must be implied that that court ipso facto gave 
leave to the creditor at the same time to with- 
draw his proof of claim and to plead his offset 
in the common law suit. Such a plea of setoff 
is not a "suit" in contemplation of section 5105. 

3. If the creditor who has proved his claipa 
fails, or is not allowed, to plead his offset m 
such a common law suit, and judgment goes 
Against him for a debt against which he has an 
offset, the court of bankruptcy, having full pow- 
er over such a judgment, is bound by section 
5073 to offset it with the claim of the creditor 
at its proper value. 

4. The words "without offsef ' in common use 
on the face of negotiable paper, do not defeat 
the operation of section 5073, have no value as 
between the maker and the payee, and as to 
them are to be construed to-, have the same 
meaning as the words "without offset as against 
a holder by indorsement." 

5. Where it was agreed between the maker of 
a negotiable note and the payee, that the note 
should be payable in greenback currency, and 
other debtors of the payee were in the hab- 
it of paying their notes in the payee's depre- 
ciated certificates of indebtedness, the rate at 
which the maker of the note may set off such 
certificates held by himself against the payee is 
their market value at the time of the maturity 
of the promissory note. 

Action of assumpsit The Portsmouth Say- 
ing Fund Society ceased business as a bank 
in 1862, in consequence of public invasion. 
At the close of the war, in the summer of 
1865, it resumed busuiess only for purposes 
of liquidation, and its directors by resolution 
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authorized its cashier to wind up its affairs 
as far as possible by setoff. From sales of 
property the society afterwards derived some- 
funds in greenback currency. With part of 
these greenback funds it afterwards discount- 
ed a promissory note for R. T, K. Bain, the 
defendant, with the understanding that it 
should be payable in greenback currency. 
This note, with its renewals, matured on the- 
29th of August, 1870, its amount being then 
§2,434. Bain and the firm of Bain & Bro., of 
which he was a member, held at that time 
claims foimde'd upon original deposits in the 
bank to a greater amount than the firm and 
each of its members owed the bank, whether 
on notes or claims susceptible to be set off 
or otherwise. These deposits were then worth 
75 to 80 cents' on the dollar. For the reason 
that he or his firm held such deposits, this- 
note of the defendant stood over unpaid un- 
til the 30th of April, 1872. At this latter date, 
partly for a claim for deposits held since 
1870, and partly for a claim as a depositor 
transferred on that day by Bain & Bro. to the 
defendant, the defendant was a creditor to 
the bank to the amount of ?2,S28.4S, and was- 
its debtor for the promissory note of $2,434 
already mentioned. A petition in involun- 
tary bankruptcy was filed against the so- 
ciety on the 17th of June, 1872, and on the 
28th of June, 1872, the society was adjudicat- 
ed a bankrupt. In its schedule of debts due 
to it, it itemized this debt of $2,434 due from 
R. T. K. Bain. In the course of proceedings, 
that is to say, in April, 1874, R. T. K. Bain, 
the defendant, through his attorney in fact 
(who could not, under section 5078 of the Re- 
vised Statutes, legally prove for him as a. 
resident creditor), proved his claim in bank- 
ruptcy as depositor for $2,828.48, and made no- 
mention of the notes as an offset in the proof 
of claim. Although it would seem that the 
defendant appeared by attorney in some of 
the meetings of the creditors in bankruptcy, 
and voted by attorney, yet there is no evi- 
dence that he recognized the acts of his at- 
torney in fact Indeed, the attorney in fact 
had no written power of attorney, and it is- 
admitted that the defendant neither received 
nor demanded either of two dividends which, 
have been declared to him as a creditor by 
the assignee and register in the bankruptcy 
proceedings. It is supposed that the assets- 
in bankruptcy will pay a dividend of fifty 
per cent at least Without demand by the 
I assignee, and without any refusal on the part 
of the defendant, to recognize the validity of 
the note for $2,434 due by him, the assignee, 
August 1875, brought this suit against the 
defendant upon the note which has been men- 
tioned, on the common law side of this court. 
The defendant pleads his offset of $2,828.48, 
and the court allows his plea of offset to be 
filed. 

James E. Heath and C. Duffield, for plain- 
tiff. 
W. W. Old, for defendant . 
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Counsel for plaintife rely upon section 5105, 
Tlev. St. XJ. S., and upon Russell y. Owen [61 
jMo. 185], and Brown v. Farmers' Bank of 
ICentucky, 6 Bush. 198. 

Counsel for defendant rely upon section 
•5073, Rev. St.; Colt v. Brown, 12 Gray, 233; 
Demmon v. Boylston Bank, 5 Cush. 194; 5 
Rob. Prac. 998; New Lamp Chimney Co. v. 
Ansonia Brass Co., 91 XJ. S. 656; Downer v. 
Bggleston, 15 Wend. 52; Lechmere v. Haw- 
"kins, 2 Esp. 626; Eland v. Kan-, 1 East, 375; 
.and Cornforth v. Rivett, 2 Maule & S. 510. 

HUGHES, District Judge. The promis- 
sory note of the defendant, having been re- 
turned by the bankrupt society in its sched- 
ules, and not having been disputed by the 
■defendant, and the claim of the defendant 
intended as an offset to it having been proved 
in bankruptcy by an attorney in fact (whose 
action, although illegal, will not be disputed 
lyy the defendant unless technical use of it be 
made against him), all this having been done, 
the bankruptcy court had full jurisdiction, 
under the unqualified language of section 
4772, to adjudicate the mutual rights of the 
assignee in bankruptcy and the defendant, 
upon the rule of setofe established by section 
5073. The defendant did not, by any act of 
iis own, render the suit at common law nec- 
essary. The bringing of that suit in another 
forum than the court of bankruptcy was the 
voluntary act of the plaintife. The defendant 
as a creditor was standing upon his right of 
setoff in the bankruptcy court By proving 
his claim there he submitted it to the juris- 
diction of that court, and secured it from de- 
feat by the statute of limitations, and he has 
done no act to put the plaintife to the neces- 
sity of resorting to the common law forum. 
The plaintife, by leave expressed or implied 
from the bankruptcy court, brought this suit 
■on the common law side of the district court; 
and it must follow, as a corollary, that by 
the same leave, express or Implied, the de- 
fendant has been permitted to withdraw his 
proof of claim in the bankruptcy proceeding 
and to plead his claim as an offset in this 
■suit If the court were not so to hold as to 
its implied leave to either party, the greatest 
injustice would be done the defendant, in 
first having permitted, if not invited, him to 
prove his claim In the bankruptcy court, and 
then using that fact in bar of a right which 
the law itself gives him to offset at a proper 
rate with that claim the debt he owes to the 
iissignee. Section 5105 was never intended to 
"be used for such a purpose. Its object was 
to confine the creditor to one forum or the 
other in respect to his claim upon the bank- 
rupt It must be construed in connection 
with section 5073 so as to allow him, if the 
assignee in bankruptcy should resort to any 
forum other than the bankruptcy court for 
the assertion of a claim of the estate against 
Iiim, to use his counter claim there as a set- 
•off. In Catlin v. Foster {Case No. 2,519], so 
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far was this principle carried, that a creditor 
who had proved his claim in bankruptcy 
which had been disallowed by the bankruptcy 
court and who had failed to appeal under 
sections 4980 and 4981, was allowed to plead 
the claim so rejected as a setoff. In fact the 
filing of a plea of setoff in a suit brought by 
an assignee in bankruptcy is not the "liiain- 
taining a suit at law against the bankrupt," 
such as is forbidden to a creditor who has 
proved his claim by section 5105. 

As to the objection of the plaintiff's counsel, 
that the plea of setoff was not noted as filed 
by leave of court within two years from the 
appointment of the assignee in bankruptcy, 
that seems to have been merely a clerical 
omission. But even If the plea of setoff had 
not been filed until this present hearing, the 
objection could not be allowed to prevail; be- 
cause, when the bankruptcy court gave leave 
to the plaintiff to bring this suit, that leave 
implied a contemporaneous permission to the 
defendant to avail himself of the same right 
of setoff in the common law court under sec- 
tion 5073, which he had secured in time in 
the bankruptcy proceeding. This question, 
however, is of little practical importance; for, 
even if in the common law court the defend- 
ant were debarred by section 5105 of the right 
of pleading his setoff, and judgment wore to 
go against him for the amount of his promis- 
sory note, still, even in that case, the judg- 
ment being in favor of the assignee in bank- 
ruptcy, who is under the control of the court 
of bankruptcy, that court would nevertheless 
be bound to apply the rule of section 5073, 
and set this judgment and the defendant's 
claim off, the one against the other. 

Dismissing, therefore, that branch of the 
case, I come to consider the more important 
question; "What amount should be allowed 
the defendant in offset against the plaintiff's 
demand? The extreme demand of the de- 
fendant is, to be allowed the full amount of 
his claim on account of deposits which he 
held against the society as of April 30th, 1872, 
viz., §2,828.48. The extreme demand of the 
plaintiff is, that defendant should be allowed 
only the amount of the dividend to which the 
claim of the defendant will be entitled in 
bankruptcy, say 50 per cent The plaintiff 
bases his proposition on two facts, namely, 
that the defendant agreed that his note should 
be payable in greenbacks, and second, that 
the note purports on its face to be payable 
"without offset" I think from the evidence 
that the intention of the society and of the 
defendant was that the note should not be 
treated as payable in deposits at their par 
value, as other creditoi-s of the society were 
allowed to do in paying off their indebted- 
ness. But it could not have been legally in- 
tended by either of the two parties, that in 
the event of a liquidation in court of the af- 
fairs of the society the defendant should not 
have the right to set off, against the note he 
owed payable in greenbacks, his own claim 
against the society at its just valuation. 



[a 1 Fed. Cas. page 541] 

Some of the many authorities to this effect 
were cited by the defendant While the de- 
fendant, in my judgment, has not the right 
to a credit against this note of the full amount 
of his claim against the society, yet I am 
bound to allow him a proper percentage of 
that claim. What that percentage should be, 
I confess I arrive at in a somewhat arbitrary 
way. It is conceded, that at the maturity 
of the note in August, 1870, and on the 30th 
of April. 1872, some ten weets before the 
petition in bankruptcy was filed, the market 
value of the claim of the defendant was 75 
to 80 cents in the dollar. This was about the 
value of the deposits of the society (when^sold 
in large amounts) down to the time when the 
proceeding in bankruptcy was about to be 
commenced, which proceeding naturally de- 
pressed the market price af terwar^. I shall, 
therefore, on the principle that the defendant, 
having had no agency in, is in nbWise re- 
sponsible for the consequences of the bank- 
ruptcy proceeding, allow his offset at the rate 
of 70 cents in the dollar, and will give judg- 
ment on that basis. As to the words "without 
offset" used in the body of the negotiable 
note, they are to be read as if they were 
"without offset as against a holder by indorse- 
ment." Their sole purpose and effect is to 
give negotiability and credit to the paper. 
They are not treated by the courts as having 
any effect between the maker and the orig- 
inal payee of the paper. They have no effect 
or value in this suit, and cannot be construed 
to nullify section 5073 of the Revised Stat- 
utes. 
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HABMANSON v. WILSON et al. 

[1 Hughes (1877) 207; 14 Am. Law Eeg. (N. 
S.) 627] 1 

Circuit Court, E. D. Virginia. 

CONSTITOTIONAI. LaTV — IMPAIHME^fT OF ObLTGA- 
TIOS OP COSTRAOTS. 

The act of assembly of Virginia, allowing an 
abatement of interest which accrued during the 
late civil war, does not contravene the clause 
of the national constitution which forbids the 
states from passing laws impairing the obli- 
gation of contracts, this state having always 
and continuously reserved the discretion to ju- 
ries of allowing or disallowing interest, interest 
not being a subject of common law right, but 
of legislative permission. 

Bill of foreclosure in equity. 

This bill is brought to subject certain real 
estate of the defendant, [Samuel M.] Wilson, 
to the payment of two notes held against 
him by the assignee of the Portsmouth Sav- 
ing Fund Society, now in bankruptcy, secured 
by deed of trust. One of the two notes is 
for the sum of §3450, dated February 4th, 
1862^ which was given in renewal of other 
notes which commenced before April, 1861. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
14 Am. Law Beg. (N. S.) 627, contains only a 
partial report.] 
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The other note, given in like manner for- 
notes beginning before April, 1861, is for the- 
sum of $2990, and is dated on the 29th No- 
vember, 1870. The defendant, Wilson, makes- 
no opposition to the prayer of the bill, except 
that he claims that interest be not charged. 
against him for the period of the late CiviL 
War. The fact that the last note was given. 
in 1870 does not conclude the maker of.it 
from claiming an abatement of war inter- 
est, a statute of Vhrginia (Code 1873, p. 982,. 
c. 139, § 7,) allowing such abatement, even 
after judgments have been rendered, upon, 
motion in the courts rendering them. 

The question of the abatement of interest 
was argued by James E. Heath, Esq., for the- 
complainants, and by the defendant, Mr. 
Samuel M. Wilson, and Messrs. Baker and- 
Walke for the abatement Their respective- 
briefs are here given. 

Mr. Heath's brief: 

The defendant, Wilson, claims that the in- 
terest on the debts sued upon for the period 
commencing April 17th, 1861, and ending 
April 10th, 1865, shall be remitted. He relies- 
iipon an act of the legislature of Virginia, 
passed session 1872-73. See Acts 1872-73, p.. 
344, c. 353; Code Va. 1873, p. 1120, c. 173, §• 
14. The contracts sued upon are negotiable 
notes, made by the said Wilson, payable sixty- 
days after date, dated February 4th, 1882,. 
and November ■ 29th, 1870, respectively. As 
to the debt dated 29th of November, 1870, it 
is alleged the consideration accrued prior to- 
the 10th day of April, 1865. Interest is de- 
mandable and recoverable in all eases where- 
there has been either an express or implied' 
contract therefor. The obligation to pay in- 
terest, where it is implied from the natm-e of 
the contract, is as strong and binding as- 
where the obligation is contained in the con- 
tract, and in both cases interest is a neces- 
sary incident to the original debt, and a mat- 
ter of strict right, which must be allowed by 
the court ' A contract to pay interest wiU be 
implied either from general mercantile usage- 
or custom, as in the case of bills of exchange- 
and promissory notes, upon which, in the ab- 
sence of any other agi*eement. Interest runs- 
from the day of matm'ity and payment; or 
from the demand". If they be payable on de- 
mand; or from the issuing of the writ, where 
no demand is made; or it will be implied 
from the particular course of dealings be- 
tween the parties, or the special custom of 
one party, known and acceded to by the- 
other. So also where, by the terms of an 
agreement or contract the pi'lnclpal is to be- 
paid at a specific time, an agreement is al- 
ways implied to make good any loss arising- 
from default of payment at the proper time,, 
by the payment of interest after such default 
Page V. Newman, 9 Bam. & 0. 378; Foster 
V. Weston, 6 Bing. 709; Calton v. Bragg, 15- 
East, 223; 1 Hen. & M. 211; Wood v. HIckock,. 
2 Wend. 501; Robinson v. Bland, 2 Bm-rows,. 
1086, 3 Cow. 436. 
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The foregoing authorities establish the doc- 
trine that interest upon contracts silent as to 
interest is as much a part of the principal, 
after matui'ity or day of payment, or from 
demand, if they be payable on demand; or 
from the issuing of the writ, -where no de- 
mand is made; or from the day upon Avhieh, 
according to the contract, the principal is to 
be paid, if a day be appointed, as contracts 
which, upon their face, expressly provide for 
interest; and, in both cases, where implied 
and where expressed, interest is a matter of 
strict right, and must be allowed by the court. 
Interest, then, being the fruit of the prin- 
cipal, it being a part of the contract, ex- 
pressly or by implication, does the act of 
April 2d, 1873, upon which the defendant, 
Wilson, relies, constitute such a defence as 
should be respected by the courts? It will be 
observed that the act of the legislature ap- 
plies to suits for the recovery of money 
founded upon contracts, express or implied, 
or on causes of action, or on liabilities, which 
were entered into or existed, or where the 
original consideration accrued prior to the 
10th day of April, 1865. The constitution of 
the state (article 5, § 14) provides that the 
general assembly shall pass no law impair- 
ing obligation of contracts, etc.; and the con- 
stitution of United States (article 1, § 10) pro- 
vides that no state shall pass any law impair- 
ing the obligation of contracts, any ex post 
facto law or bill of attainder. This act of 
1872-73 is confined, by its very terms, to a 
class of cases existing prior to its enactment; 
in other words, it acts retrospectively en- 
tirely. It impairs the obligation of the con- 
tract by changing the rights of the contract- 
ing parties thereto, authorizing the debtor to 
pay less by $6 on the $100 for four years than 
he contracts to pay, and obliging the creditor 
to receive that much less than he contracted 
to receive. 

In Planters' Bank v. Sharp, 6 How. [47 U. 
S.] 301, 327, Justice Woodbury says: "One 
of the tests that a contract has been im- 
paired, is that its value has, by legislation, 
been diminished. It is not, by the constitu- 
tion, to be impaired at all. This is not a 
question of degi'ee, or manner, or cause, but 
of encroachment in any respect on its obli- 
gation, dispensing with any part of its force." 
Again, the supreme court of the United States 
says: "Any law which enlarges, abridges, or 
in any manner changes the intentions of the 
parties, resulting from the stipulations in the 
contract, necessarily impairs it The manner 
or degree in which this change is effected 
can in no respect influence its conclusion; 
for whether the law affect the validity, the 
construction, the duration, the discharge, or 
the evidence of the contract, it impairs the 
obligation, though it may not do so to the 
same extent in all supposed cases. Any de- 
viation from its terms by postponing or 
accelerating the period of performance which 
it presa'ibes, imposing conditions not ex- 
pressed in the contract, or dispensing with 



the performance of those which are a part 
of the contract, however minute and ap- 
parently immaterial in their effect, impairs 
its obligation." Ogden v. Saunders, 12 
Wheat [25 U. S.] 213, 327; Green v. Biddle, 
8 Wheat. [21 U. S.] 1, 84. It will not be con- 
tended that the contracts to which the statute 
in question applies, are not diminished in 
value, nor that the intentions of the parties 
to said conti'acts are changed, nor that the 
validity, construction, and discharge of said 
contracts are materially affected, nor that 
there is a plain deviation from the terms of 
the contract by an imposition of conditions 
not expressed in the contract, nor that a por- 
tion of the conditions of said contracts are 
dispensed with. The meaning of that pro- 
vision of the constitution of the United States 
which forbids a state passing any law im- 
pairing the obligation of contracts as con-' 
strued and defined by a series of decisions 
of the supreme court, extending from 1810 to 
1871, is that the laws existing at the time 
and place of making the contract and of the 
place where the contract is to be pei'formed, 
are as much a part of the contract as if they 
were incorporated by express words into the 
contract That the state may alter at will 
whatever- belongs merely to the remedy; pro- 
vided, the alteration does not affect the value 
of the contract, or in any way impair its ob- 
ligation. But if the value of the contract is 
lessened by changing the remedy, then the 
constitution is violated just as much as if the 
legislation complained of affected directly 
the contract itself. McCracken v. Hayward, 
2 How. [43 U. S.] 608; Green v. Biddle, 8 
Wheat. [21 U. S.] 1; Sturges v. Crownhi- 
shield, 4 Wheat [17 U. S.] 122; Fletcher v. 
Peck, 6 Oranch [10 U. S.] 87; Von Hoffman 
V. City of Quincy, 4 Wall. [71 U. S.] 553; 
White V. Hart 13 Wall. [80 U. S.] 646. The 
supreme court of this state have, at all times 
upon similar questions, been controlled by 
the decisions of the supreme court of the 
United States in the foregoing cases, and 
have but recently reaffirmed them in the 
cases- of Taylor v. Stearns, 18 Grat 244; 
Bank of Old Dominion v. McVeigh, 20 Grat 
457; and the Homestead Cases, 22 Grat 266. 

The facts in Taylor v. Stearas were these: 
G. A. W. Taylor conveyed to James M. Taylor 
and John Enders, by deed dated 39th of Sep- 
tember, 1800, a house and lot in the city of 
Richmond, to secure the payment of $13,- 
299.55, due by ten negotiable notes, bearing 
even dates with said deed, and payable each 
at six months after the next preceding. In 
1866 the trustees advertised the house and lot 
for sale, and the grantor thereupon applied 
to the circuit court of Richmond for an in- 
junction to stop the sale, on the ground that 
the general assembly, at the session of 1865- 
66, had -passed an act providing that there 
should not be any sales under deeds of trust 
for the payment of money (except in certain 
specified cases, of which this was not 
one), until 1st day of Januaiy, 1868. Acts 
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1865-66, p. 179. The injunction was granted, 
and at tlie hearing was dismissed, upon the 
gi'ound that the act of assembly relied upon 
"by the grantor was contrary to the provision 
-of the constitution of the United States which 
forbids the passage of a law by a state im- 
pairing the obligation of contracts, and upon 
4in appeal to the court of appeals, the de- 
■cision of the court below was unanimously 
affirmed. Rives, J., in delivering the opinion 
•of the court in that case, says: "The consti- 
tutional prohibition applies to all contracts, 
whether verbal or written, express or implied, 
•executory or executed; whether between in- 
dividuals, corporations, states and individ- 
■uals, -or between separate states." 18 Grat. 
275. The law of the general assembly, de- 
KJlared to be unconstitutional by the court of 
appeals in Taylor v. Steams, was a law which 
simply postponed the creditor in the collec- 
tion of his debt It did not prohibit the col- 
lection of any part of the debt, but declared 
that a certain class of debts should be col- 
lected, after notice by the creditor, in in- 
stalments of one, two, and three years. If 
■that act, which postponed the creditor in the 
-collection of his debt, defeated the agreement 
of parties and impaired the obligation of the 
^jontracts to which it applied, we respectfully 
submit, that the act relied upon by -the de- 
fence in this suit is much more plainly in 
violation of the constitution, because the in- 
■tention of the parties is not only defeated, 
but a portion of the contract is entirely ab- 
rogated and annulled. The agreement, as 
■evidenced by the contracts sought to be en- 
forced in this suit, was that the principal 
was to be paid on the days specified for the 
payment in the contracts, and if not paid on 
-the days of payment, then the implication 
was that the principal sum should bear inter- 
-est, at the rate of six per centum per annum, 
till paid. The laws of this state, existing 
when these contracts were entered into, made 
them valid contracts; no subsequent acts of 
the legislature can diminish or enlarge the 
' express contract then made to pay the prin- 
•cipal, and the implied contract to pay inter- 
est, if the principal was not paid when due, 
without defeating the intention of the con- 
tracting parties and impairing the obligation 
of the contracts. Chicago v. Sheldon, 9 
Wall. [76 V, S.] 50, 55; Bant of Old Dominion 
T. McVeigh, 20 Grat 466. 

The history of the question of interest is a 
•very interesting one. It seems that, by the 
a.ncient common law, no interest was allowed 
■for the use of money; and Hume, in his His- 
tory of England, at chapter 33, says: "In 
1546, a law was, for the first time, passed 
fixing the interest of money at ten per cent 
Formerly all loans of that nature were re- 
:garded as usurious. The preamble of this 
very law treats the interest of money as 
Illegal and criminal." Mr, Jefferson (1 Am. 
St. Papers, 1st Ed., p. .307) says, that "in 
"England all interest was against law until 
;the statute of 37 Hen. VIIL" And his con- 
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fidence in the correctness of this statement 
is strengthened by the fact that, up to this 
time, the Roman Catholic religion prevailed 
in England, and interest was unlawful in all 
Roman Catholic countries. The statute re- 
ferred to of Hen. VIH is not an affirmative, 
but a negative statute; it provides that "none 
shall take for, the loan of any money or com- 
modity above the rate of ten pounds for one 
hundred pounds, for one whole year." All 
statutes passed since, in England and in this 
country, are of the same character. They are 
negative, not affirmative; they do not de- 
clare in what cases interest shaU. be taken, 
much less do they, ta any case, require it to 
be" paid. It follows then, necessarily, that in- 
terest is a matter of agreement, since all lia- 
bility must be fixed by law or by agreement, 
and we have seen that the law does not re- 
qmre interest. If the above position be cor- 
rect "sve must conclude that the allowance 
of interest by the com'ts as an incident to ^ 
the debt as a fruit of the principal, is 
founded exclusively upon the agreement of 
the parties. Calton v. Bragg, supra. This 
agreement, as we have before said, may be 
expressed in writing or by words, or it may 
be implied, and is as binding and as in- 
variably assessed in cases where it arises by 
implication as where it is in writing or ex- 
pressed in words. 

The agreement as we liave seen, may be 
implied: (1) From the custom or usage of 
the business in which the debt is contracted. 
When such custom is known to the parties, 
or may reasonably be presumed to have been 
known, it enters into the original contract, 
and forms a part of it (2) When the prin- 
cipal is to be paid at a specific time, the law 
always implies an agreement to make good 
the loss arising from a default, by the pay- 
ment of interest Per Lord Mansfield, in 
Robinson v. Bland, 2 Burrows, 1086. It is a 
maxim universally acknowledged and acted 
upon, that where interest does not run with 
the principal, none accrues until default js 
made in payment "All contracts to pay un- 
doubtedly give a right to interest from the 
time the principal ought to be paid." Lord 
Thurlow, in 2 Brown, Oh. 3; Calton v. Bragg, 
before cited. (3) Where an acc'oimt has 
been liquidated by both parties, and the debt 
therefore becomes due. and . payable, it car- 
ries interest on the same ground of a debt 
payable at a specific time: there is an implied 
conti*act to pay. Boddam v. Riley, 2 Brown, 
Ch. 3; 1 P. Wms. 376; 7 Johns. 213; 3 Wils. 
205; 15 Johns. 424. (4) Where an account 
has been rendered, and the debtor, during a 
reasonable time for that purpose, makes no 
objection, it may be presumed that he has 
acquiesced in its correctness, and it then be- 
comes a liquidated account, and carries in- 
terest from the time of such presumption. 2 
Yes. Sr. 239. 

In the foregoing enumerated class of cases, 
and others of a kindred nature, interest is 
considered and treated by the courts as a 
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necessary incident to the principal, and al- 
lowed as a matter of right But there is 
another class of cases where interest is not a 
matter-of right, where it is not an incident of 
the principal, and where properly and neces- 
sarily it is left to a jury, in its discretion, 
to be allowed or not; and when this discre- 
tion is fairly exercised, the courts will not 
interfere with the verdict. -It is to this class 
of cases that our statute (Code Va. 1873, p. 
1120, c. 173, § 14, to which the act of 1872-73— 
relied upon by the defendant, Wilson— is an 
amendment, and which has been the law of 
this state since the Code of 1819) is intend- 
ed to apply, and does apply. The class of 
cases of which we are now treating, ahd 
which, we insist, are included and controlled 
by our statute, differ widely, and must be 
distinguished from those cases where inter- 
est is allowed by the courts as an incident 
of the principal, and as a matter of strict 
right The confusion and difficulty which 
seem to exist upon the question of interest 
grow out of the mingling of these classes. 
They are entirely independent of each other, 
and the la-inciples which govern and control 
them bear no analogy to each other. 

Interest is a question in the discretion of 
the jury, and is allowed by way of damages 
or punishment, where the debtor has been 
guilty of fraud or injustice, or some injury 
has been done; and in such cases the legal 
rate of interest is assumed as the rule or 
measure of damages. Thus, in actions of 
tort, technically so called— as in trover, det- 
inue, or in trespass— interest may be allowed 
by way of damages, by the jury (14 Johns. 
128, 385; 13 Grat 219, 454, 461; 11 Leigh, 
219) ; in actions ex contractu, as in covenant 
for breach of covenant; in assumpsit to re- 
cover money improperly retained and with- 
held from lie rightful owner, as in the case 
of an attorney collecting the money of his 
client and failing to pay it over, or a sheriff 
collecting money on an execution and misap- 
propriating the money thus collected, and on 
penal bonds. So in cases where an agent 
makes advances to his principal, or the prin- 
cipal to his agent, and in cases of fiduciaries 
receiving money and making no disposition 
of the same for an unreasonably long time, 
or innocently misapplying the funds in hand, 
— in all these cases, and those of a like char- 
acter, the question of interest is left to the 
discretion of a jury under the advice of the 
court, and that discretion, properly exer- 
cised, will not be disturbed by the court 
Our statute before referred to applies to such 
cases as we have enumerated, and not to 
cases where interest is a part of the debt by 
expression or by implication. The rule by 
which the two classes of cases are to be dis- 
tinguished is thus stated in Rensselaer Glass 
Factory v. Reid, 5 Cow. 616: "Where money 
has been lent, advanced, or expended by re- 
quest, and under an agreement to pay at a 
specific time, or when it has been had and 
received under a like agreement, then the 



allowance of interest may be safely referred: 
to the principle of an implied contract to pay 
interest on default; and so, also, where the- 
money is not to be refunded at a particular 
time, but a default arises from a demand^ 
or notice, the same principle will apply. But 
where no time of payment is fixed, and. 
where the duty to pay arises from the rela- 
tive situation of the parties, it seems it 
should be referred to a jury to determine 
whether damages shall be given by an al- 
lowance of interest" 

The facts of this ease show conclusively 
that it is not one of that class in which a 
jury could allow interest in its discretion, 
because: (1) The contracts are payable at a 
specific time and place. (2) The notes evi- 
dencing the indebtedness are negotiable: the 
maker, at the time of their execution, a citi- 
zen of Virginia, residing at Portsmouth; the 
contract made in Portsmouth, and payable 
in Portsmouth; and according to the custom 
and usage of the bank holding these notes, 
and the custom and usage of such transac- 
tions in Yirginia (which custom and usage 
was known, or presumed to be known, to the 
maker), interest accrued and was payable 
from the day upon which the notes fell due. 
(3) Wilson has ali-eady made a payment up- 
on each of said notes, to be applied (and 
which has been applied) to the extinguish- 
ment in part of the interest (4) The deeds 
of trust executed by Wilson to secure these 
debts, or his indorsers for these debts, and 
which under the law enures to the benefit 
of the holder of the notes, provide for the 
securing of the prhicipal and interest. 

The cases cited by Mr. Wilson in his note 
have no application to the case at bar. Mc- 
Oall V. Turner, 1 Call, 115, was an action 
upon a bond for penalty; and all the judges 
who delivered opinions in that case use the 
following language: "The act of assembly 
has altered the common law; and by allow- 
ing the penalty to be discharged by the pay- 
ment of the principal and interest due there- 
on, necessarily turns the quantum Into a 
question to be determined by circumstances; 
and it is the province of the jury to decide 
that question." The plaintiff, McGall, pur- 
posely absented himself from the country, 
and remained absent during the Revolution- 
ary War, and left no authorized agent to act 
for him. He put it out of the debtor's pow- 
er to pay the interest It will be observed, 
in the first place, that the instrument sued 
upon, the character of the contract, in Mc- 
Gall V. Turner, is of that class in which, by 
the act of assembly, interest is left discre- 
tionary with the jury; and in the second 
place, the plaintiff, by his own voluntai-y 
act, had placed himself, not only beyond the 
reach of the defendant or debtor, but was a 
citizen of the British government, between 
which and the debtor's government war exist- 
ed for about eight yeai-s, the result of which 
was the establishment of an independent 
government for the country of the debtor. 
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In the case at bar, as we have before sbown, 
■the debts sued upon are of that class in 
^hieh interest is a strict matter of right 
after maturity; and the holder of these 
debts, the Poitsmouth Saving Fund Society, 
a body corporate under the laws of Virginia, 
doing a banking business in the city of Ports- 
iQouth, never changing its place of business, 
much less placing itself beyond the reach of 
its debtors. If the debtor voluntarily places 
himself where he cannot communicate with 
his creditor, and by consequence renders 
himself unable to pay his interest,- surely the 
law, which would exempt from the payment 
of interest where the creditor absents him- 
self from the country and places it beyond 
the power- of the debtor to pay, will compel 
the debtor to pay where the default has hap- 
pened by the act of the debtor himself. 
Brewer v. Hastie, 3 Call, 21, was a suit in 
chancery brought to settle up a long running 
account between the parties, in which there 
were mutual credits and debits, and no bal- 
ance struck (a case emtnently proper for the 
exercise by the court of a discretion in fibcing 
the time from which interest shall run); 
and when the debtor sought his creditor to 
pay his debt, he found he had left the coun- 
try. The court, upon the authority of Mc- 
Call y. Turner, decided interest should be 
abated durhig the war. The creditors, Has- 
tie & Co., were British subjects. Ambler's 
Ex'rs V. Macon, 4 Call, 605, does not bear up- 
on the question at issue here. The expres- 
sion used by the court in this case, that "in- 
terest, during the war, ought not, in justice 
and equity, to have been allowed," etc., was 
not necessary in establishing the principles 
governing the case under consideration, not 
acted upon in the decision of the case, and 
cannot therefore be relied upon as settling 
or establishing any principle. 

The citations from the letter of Mr. Jeffer- 
son to Mr. Hammond (1 Am. St Papers, pp. 
307-312). are interesting and improving, but 
are not law for this court The views there- 
in presented were in answer to the charge 
that the government of the United States 
had not kept the treaty of peace, inasmuch 
as our courts had refused to allow interest , 
to run on debts due British subjects during 
the war. Some of the views expressed in 
this letter upon the subject of interest are 
sound, and some in conflict with a long series 
of decisions of the supreme court of the Unit- 
ed States since made and hereinbefore re- 
ferred to. Mr. Jefferson says that "interest 
is no part of the debt; that an assignment 
of the debt does not necessarily carry inter- 
est- upon the debt; and that interest depends 
altogether on the discretion of the judges 
and jurors." Page 307. We have seen that 
in many cases interest is a part of the debt, 
following the debt, and recoverable as a mat- 
ter of strict right. 

The cases relied upon by the defendant, 
Wilson, establish that interest accrued dur- 
ing the Revolutionary War upon debts due 
llFED.CAS. — 35 



by the citizens of this country to those of the 
British government, where the creditor 
placed it out of the debtor's power to pay in- 
terest, ought properly to be abated. Chief 
Justice Chase, in Shortridge v. Macon [Case 
No. 12,812], decided in the circuit court of 
the United States for North Carolina, in 
1S67, allowed interest during the late war 
upon a debt due citizens of Pennsylvania by 
a citizen of North Carolina. He uses the 
following language: "It is claimed, however, 
that whatever may be the right of the plain- 
tiffs to recover the principal debt from the 
defendant, they cannot recover interest for 
the time during which war prevented all 
communication between the states in whicn 
they respectively reside. We cannot think 
so. Interest is the lawful fruit of principal. 
There are, indeed, some authorities to the 
point, that interest which has accrued during 
war between independent nations cannot be 
afterwards recovered, though the debt, with 
other interest, may be; but that rule, in our 
judgment, is applicable only to such wars." 
We are told by the defendant, Wilson, in his 
answer, that the notes held by the plaintiff, 
and sought to be enforced in this suit, are 
renewals of notes executed prior to the 17th 
day of April, 1861, We are also informed 
by him that the.Confederate forces evacuated 
Portsmouth about the middle, of May, 1SG2, 
and that he remained within the Confederate 
lines from that time until the termination of 
the war. The record shows, then, at the 
date of the maturity of said debte, when they 
were payable, and for some time thereafter, 
the maker was in Portsmouth, where the 
holder was doing business, and nothing pre- 
vented the payment of the debts. 

The supreme court in Ward v. Smith, 7 
Wall. [74 U. S.] 447, held' as follows: (1) 
The designation of a bank as a place of pay- 
ment of a bond, imports a stipulation that 
its holder will have it at the bank when 
due, to receive payment, and that the obligor 
will produce there the funds to pay it. (2j 
If the obligor is at the bank at the maturity 
of the bond, with the necessary funds to 
pay it, he so far satisfies the contract that 
he cannot be made responsible for any future 
damages, either as cost of suit or interest 
for delay. (The opposite of the proposition 
last stated must be true, and the party, under 
such circumstances, seeking a rebate of the 
interest, should show, that on the day of 
maturity, he was ready, and at the place 
named, to discharge the debt) The court 
further held, in Ward v. Smith, supra: If 
the rule that interest is not recoverable on 
debts between alien enemies, dmring war of 
their respective countries, is applicable to 
debts between citizens of states in rebellion, 
and citizens of states adhering to the nation- 
al government in the late Civil War, it cau 
only apply when the money is, to be paid to 
the belligerent directly; it cannot, apply 
where there is a known agent appointed to 
receive the money, resident within the same 
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jurisdiction of the debtor. In the latter case, 
the debt will draw interest. Mr. Wilson, in 
his answer, says, that the amount due on 
the 17th of April, 1861, on the note of in- 
dorser, Arthur Emmerson, was ?3400, and 
this amount remained due as principal until 
the 10th day of April, 1865. On the ITta 
day of August, 1865, he paid to the Ports- 
mouth Saving Fund Society, the sum ot 
$892.76, and on the 15th of November, 1867, 
he paid the further sum of $554.24. These 
payments were made in gross, but credited 
to the note indorsed by Arthur Emmerson, 
as shown by statement filed and marked 
"Exhibit A." He claims a rebatement of the 
interest on the original debt of $3400, in- 
dorsed by Emmerson, from the 17th of April, 
1861, to 10th of April, 1865. The position 
taken by Mr. "Wilson with reference to the 
abatement of interest on this debt is wholly 
untenable. Statement "A," filed with his an- 
swer, shows, and he himself says, that the 
payments which he made in 1865 and 1867, 
were applied by the cashier, Mr. Bain, with 
his consent, to the extinguishment of the 
interest first, and then of the principal of the 
debt indorsed by Arthur Emmerson. The in- 
terest on this debt ceases to be a question, 
the rights of the parties relating to the in- 
terest have been adjusted— it has been paid. 
The parties who settled it were competent to 
settle it; they had a right to settle it; they 
have settled it; rights have become vested 
by the settlement; property acquired by the 
bankrupt, or its creditors in the interest, and 
the contracts thus made, rights thus acquired, 
cannot be annulled, violated, divested. These 
payments cannot be disturbed. If a creditor 
holds two claims against his debtor, and the 
debtor makes a payment, and directs to 
which debt the payment shall be applied. It 
must be so applied, and the law will not per- 
mit any change in the application; so, if the 
debtor fails to make the application, and the 
creditor exercises his right to apply the pay- 
ment in the absence of insti'uction from the 
debtor, the application once made is final, ir- 
revocable; or, if both creditor and debtor 
fail to make the application of the payment, 
the law makes it, and both parties are bound 
by the direction of the law. Hill v. Souther- 
land's Ex'r, 1 Wash. UaJ] 133; [Mayor, etc., 
of Alexander v. Patten] 4 Cranch [8 U. S.] 
320; U. S. V. Khrkpatrick, 9 Wheat [22 U. 
S. 720]. In the case at bar, the payment was 
made to the extinguishment of that portion 
of the debt which the law requires shall be 
first satisfied, to wit, the interest. It is a 
much stronger case than could arise under 
the doctrine of the application of payments 
for the non-interposition with rights of par- 
ties once settled and adjusted. 

S. M, Wilson, for defendant 

Interest is no part of a debt, unless made 
so by special contract to pay interest; and 
the allowance of interest, both in England 
and the United States, has, as a general rule, 



been left discretionary with the com-ts. This 
is shown by the whole current of legislation 
on the subject in Virginia, from the earliest 
periods in the history of the commonwealth 
down to the present time. In the year 1730, 
interest was fixed at sis per centum per 
annum. 4 Hen. St. at Large, p. 294. In the 
year 1734, it was reduced to five per cent, 
and this, by successive legislation, was con- 
tinued the rate until the 1st of May, 1797, 
when the rate was restored to six per cent. 
In the Code of 1819 (1 Rev. Code, p. 508) we 
find it enacted that "in all actions founded 
on contracts, when judgment shall be ren- 
dered in covurt, if interest be allowed, such 
interest shall be upon the principal sum due, 
and shall continue until such principal sum 
be paid; and on all actions founded on con- 
tracts, and tried before a jury, the jm*y shall 
ascertain the principal sum due, and fix the 
period at which interest shall commence, if 
interest be allowed by them, and judgment 
shall be rendered as carrying on interest till 
the judgment shall be satisfied." In the 
Code of 1849 (page 673) it is enacted that 
"the jury, in any action founded on con- 
tract, may allow interest on the principal 
sum due, or any part thereof, and fix the 
period at which such interest shall com- 
mence. And in any action for a cause aris- 
ing hereafter, whether from contract or from 
tort, the jury may allow interest on the sum 
foimd by the verdict, or any part thereof, 
and fix the period at which said interest 
shall commence- If a verdict be rendered 
hereafter which does not allow interest, the 
sum thereby found shall bear interest from 
its date, whether the cause of action arose 
heretofore, or shall arise hereafter, and judg- 
ment shall be entered accordingly." This 
same section was re-enacted in the Code of 
1860 (page 732), and again re-enacted in the 
Code of 1873 (page 1120), with a proviso 
"that in all suits for the recovery of money, 
founded on contracts, express or implied, or 
on causes of action or liabilities, which were 
entered into or existed, or where the original 
consideration accrued prior to the 10th day 
of April, 1865, it shall be lawful for the 
court or jury, by whom the suit may be tried, 
to remit the interest upon the original debt 
found to be due, or any part thereof, for the 
period commencing on the 17th day of April, 
1861, and ending on the 10th day of April, 
1865, or for any portion of said period." 
These acts are cited to show how fully and 
continuously the question of interest has been 
kept in the control of the legislature, and 
submitted by it to the discretion of the 
courts, in which it rested at common law, and 
how clearly and continuously it has recognized 
interest as no part of a debt, by leaving 
the allowance of it to the discretion of courts 
and juries. As to the disallowance or remis- 
sion of interest during the late war, author- 
ized to be made by the courts or juries by 
the Code of 1873, as quoted above, the act 
is but an affirmance of the law as recognized 
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jind declared by the court of appeals, the 
highest judicial tribunal we have in Virginia, 
in cases carried before it subsequent to the 
"War of the Revolution. In the case of Mc- 
•Call T- Turner, 1 Call, 115. This was a case 
in which the jury of the district court of 
King and Queen county found a verdict for 
the principal of the debt claimed, and in- 
terest thereon from the date of the bond to 
the 19th day of April, 1775, and from the 
19th day of April, 1783, till paid, thus remit- 
ting interest during the period of the War 
■of the Revolution. From the judgment -of 
this verdict an appeal was taken, and the 
judgment was affirmed without dissent from 
either of the judg'es of the court of appeals. 
In this case the creditor, during the war, 
from some time in the year 1775 to some 
time in the year 1783, was out of Virginia 
In parts beyond sea. Each of the judges, 
in delivering his opinion in the ease, recog- 
nized the question of interest due as one to 
be decided by the jury, who, according to 
the language used by Judge Carrington, 
should say "when it should commence, how 
long it should continue, and when it should 
be suspended or extinguished." President 
Pendleton, in delivering his opinion in the 
case, says: "The only (Juestion, therefore, is 
whether interest during the war constitutes 
£i bona fide part of the debt And I do not 
lesitate to declare my opinion in the nega- 
tive, whatever stigma may be attached to 
that opinion. Our situation at that period, 
-attacked by a powerful nation, to whose 
government we had been subject, called for 
the exertion of every power, personal and 
pecuniary, in defence of life, liberty, and 
property; and without commerce (which had 
lieretofore been monopolized by that nation) 
to enable our citizens to pay their debts, 
takes tiie e^e out of every principle on 
which interest is demandable. The objec- 
tion applies to all creditors, but a fortiori 
against those of the nation who unjustly 
Tarought us into that situation." This case 
was decided in the year 1797 by the court 
■of appeals. In the year 1801 the case of 
Brewer v. Hastie, 3 Call, 21, was decided 
lij the court of appeals in accordance with 
the decision in the case of McCall v. Turner, 
war interest for the eight years of the Revo- 
lution being disallowed by the court. The 
claimant of debt and interest in this case was 
a British subject, and non-resident of the 
■commonwealth. Following these cases comes 
the case of Ambler's Ex'rs v. Macon, 4 Call; 
603. The court of appeals stated, in its de- 
cree in this case, that "interest during the 
war ovght not, in justice or equity, to have 
Tjeen allowed on debts due to domestic cred- 
itors, no more than to foreign; but since 
it has not been attended to, either in prac- 
tice or judicial decisions, until so much busi- 
ness has been otherwise adjusted, it would 
"be unjust at this late era to introduce it in 
a particular case, unless in one attended with 
peculiar circumstances." This last-named 



(Case No. 6,074) HARMANSON 

case was decided in the year 1803, twenty 
years subsequent to the close of the War of 
the Revolution. 

In the three cases above cited no one of 
the judges of the court of appeals expressed 
dissent to the rulings of the court, and the 
decrees never having been reversed or over- 
x-uled, stand among the judicial decisions as 
exponents of the law on the subject em- 
braced by them, and fully sustain the prin- 
ciple that the question of allowing interest 
during war is at the discretion of the courts 
and juries. As said above, the act of 1873, 
giving legislative sanction to the disallow- 
ance of interest dui-ing the late war, is but 
an affirmance of the doctrine recognized and 
declared by the court of appeals, and only 
shows that the power to disallow interest 
dtiring the war exists in the courts and ju- 
ries, and was, no doubt, passed to indicate 
that the exercise of the power is required for 
Oie general good, and called for by right and 
justice. From the language of the decree 
in the case of Ambler's Ex'rs v. Macon, 4 
Call, 605, it may be inferred that the ques- 
tion of interest running during the war was 
overlooked, in the majority of cases, imme- 
diately succeeding the War of the Revolu- 
tion; but this can be readily imderstood if 
we consider how few persons, compai-atively, 
know the laws, though all are presumed to 
understand them. That the debts of private 
individuals then must have been slight, 
both in number and amoimt, compared with 
the mass of liabilities now resting on our 
people; and that the people then having 
come through the War of the Revolution 
with their labor and social organization un- 
changed, and theu: properly nearly intact, 
and with lands yielding generous returns to 
tillage, their power of recuperation must 
have been such as to leave but little neces- 
sity for any relief, save such as the creditor, 
in most eases, could easily extend to the 
. debtor. The case is different now, when our 
people having recently passed through a wai* 
of almost imparalleled magnitude, during 
which a very large portion of the state has 
been laid waste and devastated, from which 
it is but beginning to recover, have yet the 
great bulk of their antebellum indebtedness 
to meet while their whole system of labor 
has been swept away, and requires to be 
organized again, and farming, their main 
occupation, can barely be relied on for sub- 
sistence, and often fails in affording it The 
rate of interest is fixed by statute law, and 
particular cases are defined in which it may 
be allowed; but the law does not declare or 
make interest a part of a debt; and while 
laws are enacted for the construction and 
enforcement of contracts, they form no part 
of them (unless possibly of implied con- 
tracts), and this, though contracts when 
made are only valid and binding so far as 
they are in conformity with law, and, as a 
general rule, are made and to be construed 
under the laws and usages existing at the 
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place and time they are entered into. There 
are probably, now, no contracts for tbe pay- 
ment of money existing in Virginia wbicb 
have not been made since the allowance of 
interest on contracts in suits brought on 
them has been submitted by express law to 
the discretion of the com'ts or juries. If I 
be correct, no party to any contract can com- 
plain of the provision of the Code of 1873, 
quoted above. 

As to interest being no part of a debt at 
common law, I refer to Vin. Abr. tit. "Inter- 
est," (c), § 7, and to Chit Cont. tit "Interest," 
and cases cited there; and on this subject, 
and also as to interest not running dm-ing 
wars, involving general and national calam- 
ity, I ask to present the following extracts, 
made fi'om a communication made by JNIr. 
Jefferson, when secretary of state of the 
United States, to Mr Hammond, ministei- 
plenipotentiary from Great Britain to the 
United States, under date of the 29th May, 
1792, and published in volume 1, American 
State Papers, and to call attention to those 
portions of said communication from page 
304 to 317, as containing the fullest exposi- 
tion I have been able to find, both as re- 
gards interest forming no part of a debt at 
common law, and its not running dm-ing war, 
or other national calamity cutting off in- 
come, the source properly from which inter- 
est is payable. "Section 54, the treaty, is 
the text of the law in the present case, and 
its words are, that there shall be no lawful 
impediment to the recovery of bona fide 
debts. Nothing is said of interest on those 
debts; and the sole question is, whether, 
where a debt is given, interest thereon flows 
from the general principles of the laws. In- 
terest is not a part of the debt but some- 
thing added to the debt, by way of damage, 
for the detention of it. This is the defini- 
tion of the English lawyers themselves, who 
say, 'Interest is recovered by way of dam- 
ages, ratione detentionis debiti.' 2 Salt. 622, 
623. Formerly all interest was considered 
as unlawful in every country in Em-ope; it is 
still so in Roman Catholic countries, and in 
countries little commercial In Eng- 
land, also, all interest was against law, till 
the statute of 37 Hen. VIH. c. 9. The grow- 
ing spirit of commerce, no longer restrained 
by the principles of the Roman Chm-ch, then 
first began to tolerate it. The same causes 
produced the same effect in Holland, and 
perhaps some other commevcial and Catho- 
lic countries. But, even in England, the al- 
lowance of interest is not given by express 
law, but rests on the discretion of judges and 
jm-ies as the arbiters of damages. And we 
may add, once for all, that there is no insti-u- 
ment or title to debt so formal and sacred 
as to give a right to interest on it under all 
possible circumstances. The words of Lord 
Mansfield (Doug. 753), where he says, 'That 
the question was, what was to be the rule 
for assessing the damages, and that in this 
case, the interest ought to be the measm-e 



of the damage, the action being for a debt; 
but in a case of another sort the rule might 
be different;' his words (Doug. 376), 'that 
interest might be payable in cases of delay^ 
if a jury, in their discretion, shall think fit 
to allow it;' and the doctrine in Giles v.. 
Hart, 2 Salk. 622, that damages or interest 
are but accessory to the debt, which may be 
barred by cu-cumstances which do not touch 
the debt itself,— suffice to prove that interest 
is not part of the debt, neither comprehended 
in the thing nor in the term; that words- 
which pass the debt do not give interest 
necessarily; that the interest depends alto- 
gether on the discretion of the judges and. 
jm-ies, who wUl govern themselves by all 
existing circumstances, will take the legal 
interest for the measure of their damages, or 
more or less, as they think right, will give it 
from the date of the contract, or from a year 
after, or deny it altogether, accordingly as 
the fault or the sufferings of one or the other 
party shall dictate. Om- laws ai-e generally 
an adoption of yom-s, and I do not know that 
any of the states have changed them in this 
particular. But there is one rule of your and 
our law, which, while it proves that every title- 
of debt is liable to a disallowance of Interest, 
under special curcumstances, is so applicable- 
to our case that I shall cite it as a text, and 
apply it to the ch-cumstances of om- case. It 
is laid down in Yin. Abr, 'Interest' (c) § 7,. 
and Abr. Eq. 5293, and elsewhere, in these 
words, 'Where, by a general and national 
calamity nothing is made out of lands whichi 
are assigned for payment of interest, it ought 
not to rtm on dm-ing the time of such calami- 
ty.' This is exactly the case in question- 
Can a more general national calamity be con- 
ceived, than that universal devastation which, 
took place in many of these states during the- 
war? Was it ever more exactly the case any- 
where, that nothing was made out of the- 
lands which were to pay the interest?" 

In the history of the world, there probably 
has been no instance among civilized nations- 
of a general or national calamity in which 
the people have been so deprived of availa- 
ble income while it was pending, or at its 
close left so little able to meet then: engage- 
ments, especially the payment of interest 
which accrued while it lasted, as the people 
of Virginia have dm-ing and since the recent 
war. During the war they were barely able 
to secm-e subsistence for themselves and fam- 
ilies, in many cases losing their entire prop- 
erty by the exigencies of the war, and called 
on by the state authority to contribute their 
time, means, exertions, and, in many cases, 
their lives, to the defence of the state. _ Since 
the war, through the abolition of slavery, a 



very large proportion of what constituted 
theii- productive property has been swept 
away; and resuming the cultivation of their 
lands, which had been ravaged and desolated 
by the war, without any organized system 
of labor, and without adequate circulating- 
medium (now needed more than ever), which. 
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they have not the means to purchase, and are 
prohibited from creating, as they did before 
the war, their financial condition has been 
and continues "worse than at any other period 
in om' history. If there ever existed cases 
in which interest accrued dm'ing war or na- 
tional calamity should be disallowed, the 
■cases which it was the object of the statute 
of 1S73, above quoted, to reach, stand pre- 
■eminent among them; and the facts adverted 
to above, and giving birth to the statute, ap- 
peal trumpet-toiigued to the com-ts and ju- 
ries, to whose discretion the question of al- 
lowing intei'est dm-ing the war is submit- 
ted, not to allow it 

Messrs. Baker & Walke united in the ar- 
gument of Mr. Wilson, and cited the follow- 
ing additional authorities: Code Va. p. 1120, 
■§ 14; decisions United States eom'ts, de- 
■claring state laws imconstitutional: Gil- 
<;hrist v. Little Rock [Case No. 5,421] 
[.Tackson v. Lamphire] 3 Pet [28 U. S.] 280 
rWatson V. Mercer] 8 Pet [33 U. S.] 88 
IGreen v. Biddle] 8 Wheat [21 U. S.] 90-92 
XFletcher v. Peck] 6 Cranch [10 U. S.] 128 
Dartmouth College v. Woodward, 4 Wheat 
117 U. S.] 625; and case of Tucker v. Wat- 
son, 6 Am. Law Reg. 220, decided by dis- 
trict court of appeals at Petersbm-g, Judge 
Joynes. 

HUGHES, Distiict Judge. The exhaustive 
arguments of counsel in this case relieve me 
of the task of collating the authorities, or pre- 
senting any extended reasoning, upon the 
questions at issue. I think that upon author- 
ity, as presented in the Virginia cases of Mc- 
Call V. Turner, 1 Call, 115; Brewer v. Hastie, 
3 Call, 21; .ajnbler's Ex'rs v. Macon, 4 Call, 
605; Tucker v. Watson, 6 Am. Law Reg. 
220; and the series of acts of assembly by 
which this state has expressly and continu- 
ously, from the beginning, preserved to her 
juries a discretionary power over the subject 
of interest on money,— we may assume the 
Jaw of this commonwealth, as between citi- 
zens thereof, to be, that interest during a 
period of war may be disallowed by a jury 
or a court without breach of contract The 
legislature of Virgmia, by a long series of 
acts, reaching down, in conjunction with acts 
of parliament, from the time when, by ex- 
press statute, the taking of interest on money 
at such rate as the statute expressly named 
was declared not to be usury, and was con- 
verted from a crime into a statutory privi- 
lege,— has reserved to itself the power to say 
first through a jury, under what circumstan- 
ces interest may be taken at all; and next 
what percentage of interest shall be allowed. 
These statutes, and the decisions of her high- 
est courts and ablest judges in the cases I 
have named, seem to me to settle the law of 
the subject for this commonwealth. The law 
may not be precisely the same in other states 
of the Union, or in England. The weight of 
authority elsewhere is probably in favor of 



the exaction of war interest; and the deci- 
sions of the supreme court of the United 
States in cases between other litigants than 
citizens of Virginia probably incline in ihe 
same direction; but a federal court adjudi- 
cating between citizens of a state of xhe 
Union in cases where the lex loci contractus 
governs, is bound to follow the law of that 
state as interpreted by its courts of highest 
resort; and therefore I feel bound in this 
case to disregard contrary decisions on this 
subject which may have been made by the 
courts of other states, or by the federal courts 
in adjudicating between citizens of other 
states, and uphold the Virginia statute (sec- 
tion 14, c. 173, Code lS73).i If I were to deny 
the power of the court or of a jury to disal- 
low war interest in Virginia, I should have 
not only to nullify an act of assembly which 
all courts of the state are "now administering, 
but to disregard solemn decisions of its su- 
preme court of appeals, never overruled, and 
rendered at a time when mat court com- 
manded, probably more than at any other, 
the highest consideration among lawyers and 
jurists. See Fowler v. Dillon [Case No. 
5,000]. The only ground upon which opposi- 
tion is or can be made to this provision of the 
Code leaving it in the discretion of court and 
jury to allow or not interest during the period 
of the late- war is that it impairs the obliga- 
tion of contracts, and thus violates that 
clause of the national constitution which pro- 
hibits the states from passing laws having 
such effect 

It is contended, however, in reply, that in- 
terest is not in all cases an obligation of con- 
tract in the meaning of the clause of the 
national constitution referred to. It is true 
that it is sometimes expressly provided for 
in the bond, promissory note, or other writing 
in which parties unite. In such cases, of 
course, the payment of it is an obligation of 
contract; and but for the fact that the tak- 
ing of interest at all is wholly -of legislative 
permission, and that that provision has been 
in Virghoja continually coupled with a legis- 
lative reservation to juries of discretion over 
it there could be no denial of the fact that 
the obligation was protected by the provision 
of the national constitution which has been 
named. 

But in the large majority of cases interest 
is not payable by express contract. In a 
multitude of them the obligation to pay it Is 
only implied. Where it is not given by ex- 
press contract and the obligation to pay it is 
not implied by the courts, there is a large 
class of cases in which it is given as dam- 
ages for the non-payment of money when 
due. There are, therefore (using the terms 
of the civil law,) three modes in which inter- 
est may become due: by obligation ex con- 
tractu, by obligation quasi ex contractu, and 

lA decision of Judge Giles, of the United 
States court, district of Maryland, disallowing 
war interest, is given elsewhere. [See Jackson 
Ins. Co. V. Stewart Case No. 7,152.] 
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by obligation ex delicto; that is to say, by 
contract, by implied contract, and by tort. It 
is witli reason contended that the prohibition 
of the national constitution does not apply to 
the tn'o latter classes of contract, but only to 
the first There is reason for prohibiting the 
states from impairing express contracts en- 
tered into in solemn form; while great mis- 
chief and abuse may result from wholly an- 
nihilating their power over the multitudinous 
class of implied contracts, which are infer- 
ences of the courts often contravening the 
intention of parties. The clause of that in- 
strument containing the prohibition is in 
these words: "No state shall - . . pass 
any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts." 
Each of the other phrases in the context is 
used in its strictly technical sense. "Bill of 
attainder" has a well-defined judicial mean- 
ing, and the courts will not give it a con- 
structive meaning other than or beyond its 
technical one. So the phrase "ex post facto 
law" is held to embrace only laws relating to 
crimes, and will not be allowed by the courts 
to embrace retrospective laws affecting civil 
rights. Likewise, it is contended that the 
phrase "obligation of contracts" should be 
strictly construed; that is to say, should be 
treated technically, and should not be inter- 
preted to embrace other contracts than those 
known in the classification of the civil law 
as "obligationes ex contractu," or "express 
contracts." It is a historical fact that the 
prohibition was inserted in the constitution 
on the motion of an eminent civil lawyer, 
educated in Scotland, Mr. Wilson, afterwards 
justice of the supreme court of the United 
States. There can be no doubt that the 
mover of the provision intended it to have 
only its technical signification; and it is with 
reason contended that the phrase should be 
construed strictly, and not be latitudinously 
extended to apply to obligationes quasi ex 
contractu (implied contracts), or to obliga- 
tiones ex delicto, the obligation to pay dam- 
ages. What possible reason can exist for de- 
priving the states of power over tie latter 
classes of obligations? 

Neither of the notes which are the subject 
of the petition in this case gives interest in 
terms. It is due upon each of them only by 
implication. It is due for the forbearance of 
money. It is due by obligation quasi ex con- 
tractu. It may with reason be contended 
therefore, that this is not one of the class of 
contracts falling within that prohibition of 
the national constitution which would ren- 
der tlie act of the Virginia assembly void in 
regard to express contracts. But however 
this phrase of the national constitution may 
be interpreted touching the special subject of 
interest in other states, and in suits between 
citizens of other states, the question in Vir- 
ginia stands upon a special basis, to some ex- 
tent peculiar to this commonwealth. Here 
the state of the law relating to interest is as 
follows: By common law, the taking of in- 



terest was usury, and a punishable offence. 
This being the normal condition of the law 
for a long time, a statute finally was passed 
in England giving the creditor permission to 
charge a certain limited percentage of inter- 
est, the taking of a greater percentage being 
still left as a punishable offence; and in Vir- 
ginia this statutory permission has been con- 
tinued from time to time down to the present 
day, always coupled with a legislative pro- 
vision that the allowance of even the rate of 
interest permitted to be tak^ by law should 
be within the discretion of juries. Therefore 
this legislative provision has entered into and 
become a part of every contract of interest^ 
express or implied, which has been made, 
during its existence upon the statute-book. 
Being a part of the contract in every case, 
the clause of the national constitution prohib- 
iting the passage of laws impairing the obli- 
gation of contracts does not apply to this law 
of Virginia. The condition of the law in Vir- 
ginia, on this subject, is precisely the same as 
it is on the subject of corporate charters. 
When the legislature grants a charter, but 
for a general law on the subject it would 
have no power to alter or amend the charter 
until the term for which it had been granted 
had expired. This is so, because of the deci- 
sion of the supreme court in the Dartmouth 
College Case, which declared charters to be 
contracts, and that laws altering charters had 
the effect of impairing the obligation of con- 
tracts, and therefore contravened the clause 
of the national constitution forbidding such 
.laws. The consequence has been, that most 
or all of the states— Virginia among them— 
have expressly reserved the right to alter or 
amend every charter that is granted. In Vir- 
ginia this reservation is not repeated in each 
act of charter, but is a standing provision in 
the form of a general law of corporation, so 
that now, by virtue of that general law, the 
legislature of the state alters and amends 
every charter at its pleasure, and these 
amendatory laws do not contravene the 
clause of the national constitution under con- 
sideration. Precisely the same is the case 
with reference to the disallowance of inter- 
est. From a period long anterior to the adop- 
tion of the national constitution, has the gen- 
eral assembly of this state reserved to itself 
the power of intrusting the allowance of in- 
terest to the discretion of juries. This ex- 
press reservation of power has entered into 
every contract between her citizens that has 
been made within a hundred years, and the 
act of assembly of 1872-73, c. 353, p. 344 (Code 
1873, § 14, c. 173, p. 1120), directing the courts 
and juries to exercise that discretion, does 
not, in my opinion, in any degree, impair the 
obligation of contracts within the inhibition 
of the national constitution. 

As to the equities of the ease, alluded to by 
both counsel in the conclusion of their briefs, 
I think there are, in general, very strong 
equities against the allowance of war interest. 
In the great majority of cases in which the- 
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interest for that period is unpaid, tlie cred- 
itors refused to accept it, at the time it fell 
due, in the currency then in circulation. 
They preferred to take the chances of re- 
ceiving gold or its equivalent, after the war 
should be over, and of the enactment of such 
legislation as the state has actually resorted 
to. The permanent and fixed legislative pol- 
icy of the state had been and was, to reserve 
to her juries the discretion of allowing or dis- 
allowing all interest; and these creditors cer- 
tainly ought to have contemplated the very 
probable contingency of the legislature's di- 
recting the exercise of this discretion as to 
interest falling due during the war, ,when all 
the resources of the state and her citizens 
were devoted to the prosecution of their side 
of the contest. They had knowledge of the 
legislative policy alluded to, and had notice 
of the probability that war interest would be 
disallowed as described. If, with such no- 
tice, they chose to refuse interest, as it be- 
came due, or to forbear the collection of it, 
they cannot now complain of the harshness 
of the law by which it is disallowed. The 
assignee in bankruptcy has made his claim to 
war interest in this case by bill in chancery, 
making the maker of the notes, the trustee in 
the deeds of trust securing their payment, 
and the indorsers of the notes on which the 
interest is claimed, parties defendant. A de- 
cree wiU be given in accordance with the 
prayer of the bill, except that the defendant, 
Wilson, will be required to pay the amount 
which shall be found due upon the notes, 
without computing interest for the period be- 
tween the 17th of April, 1861, and the. 10th 
of April, 1865. 



Case Wo. 6,075. 

HARMER et al. v. GWYNNB. 

[5 McLean, 313.] i 

Circuit Court, D. Ohio. Oct. Term, 1851. 

Bill op Peace — ^Whes Authouized — Rules of 
Evidence in Bqoiti. 

J. The rule, though general, is not universal, 
that more than one trial at law is required, to 
authorize a bill of peace. Much depends upon 
the circumstances of the ease. 

2. If a trial has been full and satisfactory, 
and from lapse of time an acquiescence may he 
presumed, and, if in addition to this, a case in 
the circuit court has been reviewed and af- 
firmed by the supreme court of the United 
States, strong ground exists for a bill of peace. 

3. Under the 9th section of the practice in 
chancery act of the state, of 1824 [22 Ohio St. 
p. 75], a titie may be quieted, when it has been 
established. 

4. In such a case the court cannot direct, in 
a second trial before a court of law, that the 
same evidence shall be received as was used in 
the first trial. In directing an issue to a court 
of law, this may be done. Or, in granting a 
new trial, such an order may be made as a con- 
dition. 

1 [Reported by Hon. John McLean,. Circuit 
Justice.] 



5. The rules of evidence, except the answer of 
the defendant, are the same in chancery as at 
law. 

[Cited in Dishong v. Finkbiner, 46 Fed. 15.] 

[This was a bill in equity by William Har- 
mer and others against A. E. Gwynne.] 

Mr. Chase, for plaintiffs. 
Mr. Walker for defendant. 

OPINION OF THE COURT This Is a bill 
to quiet title. In December, 1829, the plain- 
tiffs recovered, by an action of ejectment, in 
this court, certain lots in the city of Cincin- 
nati on which a judgment was rendered, 
which judgment was affirmed, on a writ of 
error, by the supreme court, at January term, 
1833- The bill states that the lots claimed 
were conveyed to the ancestor of the com- 
plainants, by John C. Symmes, on the 6th of 
May, 1791, and that the deed was regularly 
recorded. That Gen. Harmer, shortiy after 
the' deed was esrecuted, took possession of the 
lots, and remained in possession until his 
death, in 1814. That when Gen. Wilkinson 
commanded the garrison at Fort Washing- 
ton, he had the parade ground enlarged so as 
to include the lots, by which means their 
boundaries became obliterated and lost. 
Judge Symmes did not obtain the patent for 
his Miami purchase until 1704. The deed to 
Gen. Harmer being prior to that time. It was 
supposed that the legal titie remained in 
Symmes, and it was levied on and sold under 
an execution, as his property, to Ethan Stone. 
In 1811, Gen. Harmer filed a biU. in the su- 
preme court of Ohio, and obtained a decree 
that the said Stone should release to his 
heirs all his pretended titie. This was in 
1820, Gen. Harmer having died in 1814, The 
heirs of Gen. Harmer, on his death, came into 
the possession of the premises. The release 
executed by Stone, under the decree of the 
court, described the lots as lying south of 
Front street, they being situated north of it. 
At the death of Gen. Harmer, his heirs were 
minors. After they became of age, in 1828, 
they brought an action of ejectment in this 
court for the lots and recovered possession of 
them, which they have ever since maintained. 

The bill alleges that the defendant, who 
claims by descent from his father, who was 
one of the defendants named in the ejectment 
writ, has- lately commenced an action of 
ejectment in the superior court of Cincinnati, 
which was removed by the defendants to this 
court. The bill further alleges, that the 
boundaries of said lots, and many other facts 
proved in the action of ejectment, cannot 
now be proved, by reason of the death of the 
witnesses; and they pray that they may be 
quieted in their title by enjoining the defend- 
ant; and that if the court shall be of the 
opinion that the defendant is entitied to an- 
other trial at law, that he may be required to 
receive the depositions and evidence used in 
the former case. The defendant demurred, 
generally, to the bilL The remedy claimed. 
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in this case may be resorted to, to suppress 
oppressive litigation, and prevent irreparable 
miscbief. And an injunction may be grant- 
ed to quiet the possession of an owner of 
laud against ejectment suits, where the right 
of the complainant has been satisfactorily es- 
tablished by law. And in some cases it has 
been held immaterial what number of trials 
has been had. 2 Story, Eq. Jur. § 859. This 
jurisdiction was formerly much questioned. 
liOrd Cowper refused an injunction where 
five verdicts had been rendered for the plain- 
tiff. But the house of lords overruled this 
decision, and established the jurisdiction. 26 
B. C. L. 859. 

The power to grant injunctions is confided 
to the discretion of the court of chancery, to 
be exercised in all cases, where that court 
shall deem it necessary, for the furtherance 
of justice. Trustees of Huntington v. Nieoll, 
3 Johns. 586. In that case there was one 
trial for trespass, and, under the circum- 
stances, it was held that the court ought to 
quiet the title. It has not been usual to ex- 
hibit a bill in chancery for quieting a title be- 
tween two individual claimants until after 
several verdicts at law. But it seems not to 
have been held that any precise number of 
verdicts at law before a bill of peace can be 
sustained. The better rule would seem to be, 
that the title at law has been fully and fairly 
established by one or more trials. 2 Term 
R. 601. In Leighton v. Sir Edward Leigh- 
ton, 1 P. Wms. 672, there were two verdicts 
for the defendant, and afterwards two for 
the plaintiEf, and the court perpetually en- 
joined further litigation, quieting the plain- 
tiff in his possession. By a note in that case 
it is said, that in a cause much litigated, the 
defendant shall not be concluded by one ver- 
dict. That ease was affirmed, on an appeal 
to the house of lords. 2 Brown, Pari. Cas. 
21. After the right to real estate has been 
satisfactorily established at law, equity will 
quiet the title against further disturbance. 
It is immaterial what number of trials have 
been had, whether two or more, so that the 
right be satisfactorily established. Marsh v. 
Reed, 10 Ohio, 347. In Weller v. Smeaton, 1 
Brown, Ch. 573, the demurrer was allowed, 
as the right had not been established at law. 
In that case the lord chancellor said, if after 
trial, the party should begin again, and com- 
mit new trespasses, it is possible a case might 
be made to induce this court to intei'fere by 
way of injunction, but merely where one par- 
ty claims, and another denies the right, it is 
impossible to entertain the bill. 

On the part of the defendants, it was con- 
tended that the general rule on this subject 
required two or more trials at law, before 
chancery would restrain the defendant from 
prosecuting an action at law, to recover the 
possession of the premises; and the follow- 
ing authorities were read in support of the 
position assumed: Finch, Prec. 262; 1 
Brown. Pari. Cas. 266; 2 Brown. P.arl. Cas. 
217; 2 Atk. 48; 3 Johns. 586, 500; 1 P. Wms. 



672. In the case before us the facts have 
been tried once only by a jury; but excep- 
tions were taken as to the admission of the 
facts in evidence before the jury, and the 
principles of law which belong to the case 
have been twice considered and decided; 
first, in the circuit court, and then in the su- 
preme court This, in such a case, is entitled 
to consideration. Long continued possession 
is also a matter not to be disregarded in the 
case. From lapse of time, a presumed acqui- 
escence in the first decision may be drawn. 
And in addition to the above consideration, 
all the points which could be raised, were 
made and deliberately considered in the cir- 
cuit court, and also in the supreme court, we 
are inclined to think might afford ground on 
which to quiet the title. But there is another 
gi'ound on which this proceeding may be 
sustained, and which has not been advocated 
in the argument. In the 9th section of the 
practice in chancery act of 1824, of this 
state, it is provided, "That any person hav- 
ing both the legal title to, and possession 
of land, may institute a writ against any 
other person setting up a claim thereto; and 
if the complainant shall establish his title to 
such land, the defendant shall be decreed to 
release his claim thereto, and to pay the com- 
plainant his costs; unless the defendant 
shall, by his answer, disclaim all title to 
such lands, and offer to give such release to 
the complainant, in which case the complain- 
ant shall pay to the defendant his costs, ex- 
cept for special reasons appearing, the court 
shall otherwise decree." 

In the case of Clark v. Smith, 13 Pet [38 
U. S.] 20, under an act of Kentucky of 1796, 
which contained the same provisions as are 
in the Ohio act, the supreme court held it af- 
forded ground of relief. They say, "The 
state legislatures have no authority to pre- 
scribe the forms and modes of proceeding in 
courts of the United States; but having cre- 
ated a right and at the same time, prescribed 
a remedy to enforce it, if the remedy pre- 
scribed is substantially consistent with the 
ordinary modes of proceeding on the chan- 
cery side of the federal courts, no reason ex- 
ists why it should not be pursued in the same 
form as in the state courts." Under th<^ 
above statute it is not perceived why relief 
may not be given to the complainants, if 
they shall show themselves entitled to it. 
It is a new right so far as the form of the 
action is concerned, which can be enforced 
only by a court of chancery. And in such 
a case the supreme court have held relief 
may be given. In regard to the alternative 
prayer of the bill, to require the court of law, 
if the injunction shall not be granted, to re- 
ceive the evidence in behalf of the complain- 
ants that was used on the trial of the former 
ejectment I am inclined to doubt the power 
of the court. Where chancery directs an is- 
sue at law, such an order may be made. But 
can the chancellor in thi^ manner control the 
judgment of a court of law. In directing or 
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granting a new trial, this may be done as a 
■condition of granting the' motion. But the 
rule of law, in regard to the admission of evi- 
■dence, is the same at law as in chancer5^ It 
is true the answer of the defendant, respon- 
sive to the. bill, is evidence which must be 
■contradicted, but in every other respect the 
rule in both courts is the same. The demur- 
rer is overruled, and leave is given to the de- 
fendant to answer the bill. 

[For previous stage of this litigation, see 
■Case No. 6,076.] 



Case ITo. 6,076. 

HARMER V. MORRIS et al. 

[1 McLean, 44.] i 

Circuit Court, D. Ohio. Dee. Term, 1829.2 

Ejectjient — Acquisition op Lands by Gkantor 
AFTER Date of Deed — Misoks — Map as Evi- 
dence—Book of Surveys — Act Doxe bt Mis- 
take. 

1. Symmes executed a deed for the lots in 
■controversy in 1791, and in 1794 obtained a 
patent for the same and other lands, from the 
United States. From the date of this patent the 
•first deed operated as a legal conveyance. A 
suit against the purchaser of this property on a 
judgment against Symmes in 1S03, on the 
ground that he acquired the legal title, and that 
Symmes's d^ed conveyed only an equitable title, 
was unnecessary. The mother of minor heirs 
has no power to authorize an agent to act for 
such heirs, in matters relating to their real es- 
tate. 

[See note at end of case.] 

2. To prove boundary, a map which has gov- 
■erned in the sale of lots, and has been treated 
for many years by the proprietors and purchas- 
ers as the original map, may be received in evi- 
dence. 

[Cited in City of Elgin v. Beckwith, 119 111. 

3G9, 10 N. E. 558.] 
[See note at end of case.] 

3. The remarks, however, made on the map 
by the proprietor, are not evidence. ■ 

4. A book published by a deponent respecting 
the date, &c. of certain surveys, may be read in 
evidence, with a view to qualify his deposition. 
Acts done through mistake are not binding, 
whether done by principal or agent. 

[Cited in Yates v. Little, Case No. 18,128.] 
[See note at end of case.] 

[Action by the lessee of Harmer's heirs 
against George Morris and David Gwynne.] 

■ Mr. Caswell, for plaintiff. 
Mr. Bwing, for defendants. 

OPINION OF THE COURT. This action 
•of ejectment was brought to recover posses- 
sion of a lot of ground in the city of Cincin- 
nati. The lessors of the plaintiff claim as 
heirs of Gen. Josiah Harmer; and they have 
given in evidence a deed executed by John 
■C. Symmes, in whom the legal title was adft- 
■erwards vested, for the whole of the land 
covered by the plat of the city. The deed 



1 [Reported by Hon. John McLean, Circuit 
JTustice.] 

^ [Affirmed in 7 Pet. (32 U. S.) 554.] 



i was dated the 6th May, 1791, and acknowl- 
edged the 28th November, 1804, and recorded 
in the same month. The boundaries speci- 
fied in the deed are, "on the south on the 
front of River street, lying directly in front 
of Fort Washington, being twelve rods wide 
on the street, including two lots, and extend- 
ing northerly from the said front street twen- 
ty rods, to the south side of the second street 
from the Ohio, and adjoining the said sec- 
ond street twelve rods from east to west; 
and on the east bounded by lands of his ex- 
cellency, Gov. St Clair." These, lots were 
not within the original plan of the city. 
Symmes obtained a patent from the United 
States for the land in 1794. The defendants 
claim title under Ethan Stone, who pur- 
chased it at sheriff's sale in 1803, as. the 
property of Symmes on a judgment obtained 
against him by Lemmon. The defendants 
also gave in evidence the record of a chan- 
cery suit brought by Harmer against Stone, 
on the ground that as Symmes had only an 
equitable title at the time he executed the 
deed to Harmer, in 1791; an equitable title 
only was conveyed, and liiat by the purchase 
at the sheriff's sale, Stone became vested with 
the legal title; and the bill prayed that 
Stone should be decreed to release his title 
to the premises to the complainant 

This suit was prosecuted and in 1817 a 
decree was obtained by the heirs of Harmer, 
(their ancestor having deceased) for the title ■ 
of Stone. 'But he did not execute a release 
in pursuance of the decree until some four 
or five years after the decree, when at the 
instance of George W. Jones, an agent of 
the widow and heirs, a part of whom were 
minors, Stone went to the ground in company 
with the counsel for the heirs and a survey- 
or,' and the lots were set off as Stone direct- 
ed. The surveyor handed Jones a plat of 
the survey, and a release in pursuance of it 
was executed by Stone. Mr. Jones states 
that he had no written authority to act as 
agent, and that one of the heirs, and perhaps 
the only one of full age, gave him no author- 
ity, verbal or written. He acted merely at 
the request of the widow. The witness sup- 
posed the deed of release was executed for 
the same lots as contained in the deed from 
Symmes to Harmer. The plaintiffs then 
proved that in 1824, an execution against 
Ethan Stone was levied on a part of the 
gi'ound included in Stone's deed of release, 
but which, it is contended was not within 
the boundaries of the lots conveyed to Har- 
mer by Symmes, and wliich was sold as 
Stone's property by the sheriff, in February, 
1825, to one Kirby, who conveyed the same 
to Jones. ' Afterwards Stone, on being in- 
formed that this purchase was made to quiet 
the title of the heirs of Harmer, executed a 
release to Kirby. It is proved that the heirs- 
have had possession of the premises for a 
great number of years, and that they caused 
to.be erected thereon, one or more valuable 
buildings. 
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JIucli evidence has been introduced in rela- 
tion to the houndaries of these lots. With 
other witaesses, Thos. Henderson has been 
sworn, who states that he has heard several 
of the old residents of Cincinnati, now dead, 
speak of Harmer's lots; and among others, 
he recollected the names of Joel Williams 
and David Zeigler, the latter being the agent 
of Harmer, and they censured Stone for at- 
tempting to take away Harmer's property. 
The plaintiffs then read from a work by 
Doet Drake, called "A Picture of Cincinnati," 
the date of the surveying of the lots lying 
east of Fort Washington. This evidence is 
admitted and also the statement of Hender- 
son, though they are objected to by defend- 
ant's counsel. The deposition of Doct Drake 
has been read in evidence in relation to the 
same matter, as contained in his book, -and it 
is considered that the statement in his book 
may be read to correct, or in some' degree 
qualify the statements in his deposition. 
The book was written when the facts were 
fresh in the recollection of the witness, and 
they were probably stated with greater ac-" 
curacy than he could be expected to state 
them after the lapse of many years. The 
book is therefore not admitted as an ancient 
record of facts or events, but merely as the 
statement may have some bearing on the 
deposition of the author recently taken and 
read in evidence. The remarks of Williams 
and Zeigler, as related by the witness Hen- 
derson, go to establish no fact which can 
have a bearing in the case, and the jury will 
so consider them. Gest, the surveyor, was 
examined, as a witness, and other witnesses. 
The defendants then offered a map con- 
tained in Drake's boot, corresponding with 
the plan given in evidence by the plaintiffs, 
except no numbers were given to the four 
first lots. Another plat was then given in 
evidence by the plaintiffs which was num- 
bered 3. And the witness Henderson stated 
that that map was shown to him in 1809, by 
John C. Symmes, in the presence of Daniel 
Symmes. That he saw the map again in 
1811, when the lots were numbered, which 
appeared to have been done by Daniel 
Symmes. That he then copied the plat on a 
larger scale, at the request of a number of 
the' citizens of Cincinnati, and had it placed 
upon the records of the county. That on 
this plat were designated the lots, alleys 
and streets, of the upper part of the city, 
and that sales of lots were made with ref- 
erence to it, and that it was treated and con- 
sidered as the original plat of the city for 
that part which lies east of the garrison. 
This plat was objected to by the defendants, 
but the court overruled the objection, and 
admitted the map as evident g, with the ex- 
ception of remarks made upon it in the hand- 
writing of John C. Symmes. The plaintiffs 
then prayed the court to instruct the jury 
"that inasmuch as they claim title to the 
premises in dispute under the deed from 
Symmes to Harmer, and not under the deed 



of reledse made by Stone, they cannot be di- 
vested of their title to the lots which that 
deed conveyed by the possession of the prem- 
ises for the period of five or six years, which 
they supposed to be a part of the original 
lots, though embraced in the deed of release, 
but not in the decree." This instruction was 
given to the jury. A deed having been giv- 
en by Symmes to Harmer, for these lots in 
1791 when the patent was issued to Symmes 
for the same land in 1794, the deed of 1791 
took immediate effect and vested Harmer 
with the legal title. Stone therefore by his 
purchase of these lots on execution in 1803, 
as the property of Symmes, acquired no right 
to them either legal or equitable, and no ne- 
cessity is perceived for the prosecution of 
the chancery suit against Stone for a release 
of the legal title. This suit, however, and 
the proceedings under it, can in no sense im- 
pair the title of the plaintiffs. At most, 
these proceedings were unnecessary, and 
would seem to have no other bearing in the- 
case than to show the boundaries of the lots. 
A mistake in the release of Stone cannot^ 
under the circumstances, in any form preju- 
dice the rights of the heirs. They gave no- 
assent to the release, in a form which could 
bind them to take other land than that con- 
tained in the deed of Symmes. 

The defendants then prayed the court to- 
instruct the jury "if they believe upon the 
whole evidence, that Mrs. Harmer, the next 
friend of the minors, in prosecuting the bill 
in chancery and obtaining the decree given 
in evidence authorized George W. Jones to- 
obtain the deed of release under the decree, 
and take possession of the lands, and that 
George W. Jones under this authority, as 
agent for the complainant, obtained the de- 
cree, and in conjunction with the attorney 
for the complainants, who obtained the de- 
cree, assented to the location of the ground, 
and that the agent accepted the deed and 
took possession of the land according to the 
boundaries described in the deed, the lessors- 
of the plaintiff are concluded by his acts and 
they cannot recover." This instruction the 
court refuse to give. Jones was not the reg- 
ularly constituted agent of the plaintiffs. He- 
acted at the request of Mrs. Harmer, and, 
as above remarked, he was authorized to do 
no act which could bind the lessors of the 
plaintiffs, all of whom were minors with one- 
exception. But, if Jones had been author- 
ized to act as agent, the acceptance of the- 
deed of release under the mistaken impres- 
sion that it described the lots truly as con- 
veyed by Symmes, would not bind his prin- 
cipals. The defendants further ask the- 
court to instruct the jury that *'if upon the 
whole evidence the jury believe that Mrs. 
Harmer, the next friend of the minors, in 
prosecuting the bill in chancery, and obtain- 
ing the decree given in evidence, authorized 
Jones to obtain the deed of release under the- 
decree and take possession of the lots, that 
Jones, under this authority, in conjunction, 
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with the attorney assented to the location of 
the ground, accepted a deed and took pos- 
session accordingly, and continued his agen- 
cy after the lessors of the plaintifE arrived 
at full age, and the defendants purchased 
before the lessors of the plaintifE disavowed 
the acts of their agent, and before the de-. 
fendants had any knowledge of their inten- 
tion to do so, and no such notice was given 
by Jones, although public sale of the adja- 
cent lots was made, the lessor of the plain- 
tiffs caonot recover." This instruction is 
refused for the reasons above given. Mrs. 
Harmer had no power to appoint .Tones an 
agent to act for the heirs; her powers, as 
natural guardian were, at most, very limit- 
ed, and did not extend to the management of 
the estate of her minor children. The fourth 
and fifth instructions asked are also refused. 
It Is unnecessary to repeat these instruc- 
tions, as they are both answered by the want 
of power in Jones, as an agent, .to bind the 
lessors of the plaintifiC; and the fact that 
Stone acguired no title either legal or equita- 
ble to these lots, by his purchase of them, or 
a part of them, at the sherifE's sale; con- 
sequently his release to Earby, as well as his 
release to the lessors of the plaintifC, com- 
pose no part of the title relied on by the 
complahiants. Stone having acquired no ti- 
tle, could release none by the conveyances, 
executed. Under these instructions the jury 
found the defendants guilty, and a judgment 
was rendered for the lessors of the plaintiff, 
on the verdict. 

[NOTE. The defendants then sued out a 
writ of error, and the supreme court aflarmed 
the judgment in an opinion by Mr. Justice Sto- 
ry, who said that the deed of 1791 passed a le- 
gal title to Harmer, which became consummated 
when his grantor obtained a patent from the 
United States in 1794. The mother could not, 
as next friend, authorize any "release to be tak- 
en during the minority of her children which 
would bind them. As Dr. Drake had already 
been used by the defendants as a witness, it 
was proper to put his book in evidence to ex- 
plain, quali^, or control his testimony. The 
plat was evidence, as it had been used by the 
original proprietor of the whole city, and was 
recognized by the corporate authorities in mak- 
ing their surveys. It was the best proof obtain- 
able, although not conclusive. 7 Pet (32 U. S.) 
554. See, also, Case No. 6,075.] 



HABMISON (UNITED STATES v.). See 
Case No. 15,308. 



Case No. 6,077. 

In re HARMON. 
[See Case No. 6,078.] 



Case M-Q. 6,078. 

' In re HARMON. 
p.0 Chi. Leg. News, 22; 6 Am. Law Rec. 196.] 
Circuit Court, N. D. Ohio. 1877. 
On exceptions to petition in involuntary 
bankruptcy [in the matter of Gilbert Har- 
mon]. ' 



(Case No. 6,079) HARMON 

Before WELKER, District Judge. 

Held, 1. That it is not necessary in the pe- 
tition to allege that the debts of the petition- 
ers are unsecured debts, when it is alleged 
that they are provable debts. 

2. That the depositions in support of the 
petition in reference to the debts of the peti- 
tioners, must show that they were unsecured 
debts, as well as otherwise definitely describe 
them. 

Exceptions overruled as to the petition, sus- 
tained as to proof of debts, and leave given 
to petitioners to amend the proof of debts. 



HARMON (DICKEY v.). See Case No. 3,894. 

Case Wo. 6,079. 

HARMON et al. v. JAMESSON. 

[1 Cranch, C. C. 288.] i 

Circuit Court, District of Columbia. March - 
Term, 1806. 

BAXKRUPTCT— :ATTA0HI3JG Crbditob- 

Under the bankrupt law, an attaching credit- 
or was entitled to only a ratable part of his- 
debt, with the other creditors; and that part 
was to be ascertained by the assignees, under 
the direction of commissioners. 

In bankruptcy. 

CRANCH, Chief Judge. Sacket, Doolittle,. 
Allison, and others, creditors of Harmon & 
Davis, attached the money of the bankrupts, 
before them bankruptcy, in the hands of 
Jamesson. During the pendency of .these at- 
tachments, Harmon & Davis became bank- 
rupts, and a commission issued, upon which, 
they have been discharged, and a dividend 
of 10 per cent, has been made. The defend- 
ant, Jamesson, by his answer, admitted §807 
of the effects of Harmon & Davis to be in 
his hands, ready to be paid as the court 
should order. This money has been brought 
into court, and the question is, whether it 
shall be decreed to be paid over to the as- 
signees of Harmon & Davis, to be distributed 
according to the bankrupt law, or whether 
this court will decree to each of the at- 
taching creditors, "a ratable part of his- 
debt, with the other creditors of the bank- 
rupt," who have proved their debts under the 
commission, and received their dividend of 
10 per cent This question depends upon the- 
construction of the 31st section of the bank- 
rupt law of 1800 (2 Stat 30), which is in 
these words: "That in the distribution of the 
bankrupt's effects, there shaE be paid to every 
one of the creditors, a portion-rate, accord- 
ing to the amount of their respective debts, 
so that every creditor having security for his 
debt by judgment, statute, recognizance, or 
specialty, or having an attachment under 
any of the laws of the individual states, or 
of -the United States, on the estate of such 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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"bankrupt, (provided there be no execution ex- 
-«cuted upon any of the real or personal es- 
tate of such bankrupt, before the time he or 
:she became bankrupt,) shall not be relieved 
upon any such judgment, statute, reco^i- 
zanee, specialty, or attachment for more than 
-a ratable part of his debt, with the other 
■creditors of the bankrupt" 

By this section, then, a creditor "having 
.an attachment," "shall not," "in the disti-ibu- 
tion of the bankrupt's effects," "be relieved" 
"upon such attachment, for more than a 
jatable part of his debt, with the other cred- 
itors of the bankrupt" But this, it is said, 
implies that he shall be relieved upon such 
attachment for a ratable part and therefore 
this court cannot decree the whole to be 
jiaid over to the assignees. But he is only to 
be relieved for his ratable part, in the dis- 
-tribution of the bankrupt's effects. What 
then is a distribution of the bankrupt's ef- 
fects? By going back to the 29th section, 
we shall find an answer. It is a distribution 
-among such of the bankrupt's creditors as 
have duly proved their debts under the com- 
mission, and is to be made by the commis- 
sioners and assignees. By the 30th section, 
a second, or any subsequent dividend, is to 
be made "by like order of the commission- 
ers," "amongst such of the bankrupt's cred- 
itors as shall have made due proof of their 
-debts." The word "distribution," has a tech- 
nical meaning, prescribed by the statute. 
The court understands the 31st section to 
mean, that in the distribution of the bank- 
rupt's effects by the assignees under the or- 
der of the commissioners, an attaching cred- 
itor, who has duly proved his debt under the 
•commission, shall not be relieved upon the 
attachment for more than a ratable part of 
his debt. If this negative pi-oposition implies 
-an affirmative, the affirmative proposition 
must be correspondent to the negative. Thip 
.affirmative proposition can only be, that in 
the distribution of the effects by the assignees 
under the order of the commissioners, the 
-attaching creditor, who has duly proved his 
debt under the commission, shall be relieved 
upon his attachment for a ratable part of his 
debt. This construction seems to arise so 
obviously, upon an attentive reading of the 
.act of congress, that the court cannot deem 
it necessary to go into a detail of the argu- 
ments which support it. It may, however, 
iDe observed, that, by the act the commission- 
•ers are constituted the sole ti-ibunal compe- 
tent to receive proof of debts against the 
bankrupt's estate. They are also the only 
-competent tribunal to make the order for a 
dividend, and to ascertain its amount There 
■can be no distribution, but by their order. A 
debt proved before this court is not a debt" 
-duly proved under the commission; and a 
distribution made by this eoui-t, is not a 
•distribution within the meaning of the act 

The general object of the bankrupt law, 
was to distribute the effects of the banlc- 
Tupt, equally among his creditors, and to [ 



prevent priorities and preferences. Hence it 
avoids an assignments and transfers of prop- 
erty made on the eve, or in contemplation of 
bankruptcy. This wise provision of the law, 
might, however, be completely defeated, by 
permitting attaching creditors to gain a prior- 
ity. Hence it provides, that no such cred- 
itor shall be relieved on such attachment, for 
more than a ratable part of his debt with 
the other creditors. Of what use, then, could 
it be to say, that the attachment should be a 
lien for such ratable part when the creditor 
would be equally entitled to his ratable part 
without such a lien? The law could not pre- 
sume that the commissioners or the assignees 
(the very persons inti-usted and commanded 
by the law to distribute the effects) would 
not do their duty, and faithfully execute the 
command of the law. The opinion of THE 
COURT, therefore, is, that this court cannot 
decree any part of the money to the attach- 
ing creditors, but that the whole must be paid 
over to the assignees, to be distributed ac» 
cording to law. 



Case ITo. 6,080. 

Tlie HARMONIA. 
[See Case No. 6,005.] 
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The HARMONY. 

[1 Gall. 123.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

UsLOADisa Goods tvithout a Peumit — Forfei- 

TUKE OF VjESSEL — PRACTICE. 

1. Under the 50th section of the act of March 
2, 1799, c. 128 (4 U. S. Laws [by Folwell] 279; 
[1 Stat. 665, c. 22]), if foreign goods exceeding 
$400 in value are unladen without a permit, 
&c. the vessel is forfeited from which they are 
unladen, although they were not actually 
brought in such vessel from a foreign port; 
but had been trans-shipped into her on the home- 
ward voyage. 

[Cited in U. S. v. The Virgin, Case No. 16,- 
625; The Industry, Id. 7,028; Jackson v. 
U. S., Id. 7,149; U. S. v. 129 Packages, 
Id. 15,941; The Active, Id. 33; The Sarah 
Bernice, Id. 12,343; The Saratoga, 9 Fed. 
328; U. S. V. Curtis. 16 Fed. 186.] 

2, Amendment by inserting a new substan- 
tive offence disallowed; the statute of limita- 
tions having run against it 

See Dunl. Adm. Prac. c. 18. See Cross v. U, 
S. [Case No. 3,434]; The Edward, 1 Wheat. 
[14 U. S.] 261; U. S. v. Four Part Pieces 
of Woolen Cloth [Case No. 15,150.] 

[Cited in Anonymous, Case No. 444; Tyson v. 
Belmont, Id. 14,315a; Tiernan v. Woodruff, 
Id. 14,027; Newell v. Norton, 3 Wall. (70 
U. S.) 266; The Favorite, Case No. 4,696. 
Applied in U. S. v. 123 Casks of Distilled 
Spirits, Id. 15,943. Cited in Reed v. Crow- 
ley, Id. 11,644; The Maggie Jones, Id. 8,- 
947; U. S. V. Mosely, 8 Fed. 690; The 
Corozal, 19 Fed. 655; The George Tau- 
lane, 22 Fed. 800; Dieckerhoff v. Robert- 
son, 29 Fed. 782.] 

1 [Reported by John Gallison, Esq.] 
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[Appeal from the district court of the 
"United States for the district of Massa- 
clmsetts. 

[This was a libel tiy the United States 
aprainst the schooner Harmony, Paoli Hewes, 
claimant, for unloading goods without a per- 
mit] 

G. Blake, for the United States. 
S. Dexter, for claimant. 

STORY, Circuit Justice. The libel is found- 
ed on the 50th "section of the collection act 
of 2d March, 1799, c. 128 (4 U. S. Laws [by 
Folwell] 279; [1 Stat. 665, c. 22]), for unload- 
ing goods without a. permit at Boston. The 
attorney for the United States moves for 
leave to amend, and to insert a new count, 
founded on the 28th section of the same act, 
for receiving on board, from another vessel, 
certain foreign goods and merchandize in the 
Bay of Passamaquoddy. It is stated, that 
this latter transaction has now, for the first 
time, come to the knowledge of the* district 
attorney; that It took place more than three 
years ago, and of course the forfeiture would 
be barred by the statute of limitations; and 
that the transaction had no immediate con- 
nexion with the offence, for which the orig- 
inal seizure was made at Boston. 

The amendment has been opposed on sev- 
eral grounds: 

1. That it would be introductive of a new 
cause of action, which is not allowable. On 
examination, I do not find that this has, even 
at common law, been considered as of itself 
a sufficient objection. 2 Tidd, Pr. 643, 644; 
2 Strange, 890; 1 Wils. 149. Though it ap- 
pears, that amendments in such cases, have 
been granted only under particular circum- 
stances. Sackett v. Thompson, 2 Johns. 206; 
Harris v. Wadsworth, 3 Johns. 257. In reve- 
nue Informations, such amendments were 
formerly denied (Edgell v. Decker, Bunb. 
252); but latterly they seem to have been gen- 
erally allowed, as the attorney general might 
obtain the same effect by a new information 
(Attorney General v. Henderson, 3 Anstr, 
714). In admiralty and maritime causes, to 
which class the present belongs, such amend- 
ments are within the scope of the general 
rule, that you may allege new allegations in 
the appellate court Cler, Prax. tit 54. 

2. It has been further objected, that such 
amendments ought not to be allowed, because 
the statute of limitations has actually run 
against the forfeiture; and it would ,be in ef- 
fect reviving a new right of action, which in 
an original information would be barred. 
That the statute of limitations would run 
against a cause of action then before the 
court, has been held a good reason for allow- 
ing an amendment, as to such cause of action. 
2 Tidd, Prac. 643, 644; 1 Wils. 144; Sayer, 
233; Cross v. Kaye, 6 Term R. 543; Mad- 
dock V. Hammet, 7 Term R. 55. But in such 
cases, the court will not admit an amend- 
ment, if it be to introduce a new substantive 
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cause of action, or new charge against the-' 
defendant Id.; Petre v. Craft, 4 Bast, 433. 
Now I think this rule a perfectly reasonable- 
one, and I shall adhere to it in this case. The- 
amendment must be disallowed, because the- 
cause of action would be gone on an original 
Information; and it is clearly a new sub- 
stantive charge- I will only add, that a third' 
objection made, that it might affect the rights^ 
of the sureties on the bond given for the prop- 
erty, has not been considered of weight in 
any cases at common law. Where the prop- 
erty is delivered on bond, it is too much to^ 
contend, that the rights of the court over it 
can be increased or diminished by that cir- 
cumstance. Every person, so bailing the- 
property, is considered as holding it subject 
to all legal dispositions by the court. Rex v- 
Holland, 4 Term R. 457. A fortiori the ob- 
jection would, with great difficulty, find sup- 
port in a court exercising admiralty jurisdic- 
tion. Motion denied. 

On a hearing of the cause on the merits,. 
STORY, Circuit Justice, delivered the follow- 
ing opinion: 

The schooner Harmony has been libelled for 
landing foreign goods and merchandize, ex- 
ceeding $400 in value, in the port of Bostom 
without a permit, and in the night-time, con- 
trary to the 50th section of the revenue act 
of 2d March, 1799, c. 128 (4 U. S. Laws, 360) 
[1 Stat 665, c. 22]. It is admitted, that the- 
facts prima facie support this allegation, ani 
the defence relied oh is, that these goods and' 
merchandize were not brought In said schoon- 
er from a foreign port or place, but were- 
taken out of a British vessel in Passama- 
quoddy Bay, within" the limits of the United- 
States, and there immediately put on board' 
of the Harmony; and it is contended, that 
the 50th section of the act referred to, ap- 
plies only to vessels which have actually- 
brought the goods and merchandize from a. 
foreign port or place, and not to goods and; 
merchandize, which have been shipped with- 
in our waters. It is admitted, that the trans- 
shipment in Passamaquoddy Bay,_ if suffi- 
ciently proved, was a violation of the 27thi 
and 28th sections of the same act, and an in- 
ference is thence drawn, that the 50th sec- 
tion ought not to be applied to the case. 
There can be no doubt, that the vessel was 
forfeited under the 28th section; but as there- 
is no count in the libel founded thereon, the- 
forfeiture cannot be decreed for that cause. 
The words of the 50th section are, "that no- 
goods, wares "or merchandize, brought in any 
ship or vessel from any foreign port or place, 
shall be unladen or delivered froin such ship- 
or vessel within the United States, but in 
open day, &c., nor at any time, without a per- 
mit," on penalty of forfeiture; and If they- 
are so unladen, and the value exceed $400, 
the act declares, that the vessel shall be sub- 
ject to the like forfeiture. The argument is,. 
that the vessel so declared to be forfeited, 
is the vessel, which shall bring the goods frorm 
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a foreign port or place, and none other; and 
that these words are a description or desig- 
nation of the vessel forfeited, and not of the 
goods. 

Perhaps, in strict grammatical construc- 
tion, this is the more natural import of the 
clause; but without any violation of pro- 
priety, the language may also be applied to 
the goods. It would in this view read in ef- 
fect thus, "No goods, wares, or merchandize, 
brought from any foreign port or place, in 
(that is, on board of) any ship or vessel shall 
be unladen or delivered, &c., without a per- 
mit" If it be urged, that this is an unauthor- 
ised transposition of the words, and gives 
them a construction the reverse of their 
literal signification, I might answer in the 
words of Lord Coke, "Qui haeret in litera, 
haeret in cortice." But it is not necessary to 
resort to this maxim. In the construction of 
all statutes, it is a general rule, that the 
court are to expound them according to the 
intention of the framers. This intention is 
to be gathered, not merely from an examina- 
tion of a single section, but from comparing 
together different sections of the same stat- 
ute. When it is once ascertained that the 
legislature have created an offence, the extent, 
to which it reaches, is to be sought in the ex- 
position of the mischiefs which it seeks to 
remedy, and cases within the same mischief 
and the same intent have been frequently 
<3onstrued within the prohibitions, although 
not exactly within the letter. 2 RoUe, 318; 
Plowd. 350, 363; 3 Atk. 203; Com. Dig. 
"'Parliament," R, 10, 13, 15, 19. From the 
operation of this rule, penal statutes do not 
seem always to be exempted. Plowd. 10; 
Hardr. 208; Plowd. 82. For though they are 
to be construed strictly, yet they are to be so 
■construed, as to meet the mischief, which the 
legislature show a clear determination to sup- 
press. 

Let us now examine with this view the act 
before us. It will be admitted, that its ob- 
vious intent was, to regulate all trade in mer- 
<:handize brought from foreign ports, and to 
guard the revenue of the United States from 
frauds. The duties which are payable on 
foreign commodities are exacted by other 
laws; but the mode of collection, and the reg- 
Tilations of importation are in a great measure 
confined to this act. The sections of the act 
from the 23d, up to the oOth section, contain 
a series of provisions evidently intended to 
prevent the importation of all goods, foreign 
as well as domestic (sections 47, 48), from any 
foreign country, without the same being put 
■under the inspection of the proper revenue 
ofiicers. The fact of their having come from 
a foreign country, and not the conveyance, 
by which they come, is that which gives the 
right to duties; and it is the security of the 
latter, which has engaged the solicitude of the 
legislature. 

Now it has been supposed, that the 27th 
and 2Sth sections apply to trans-shipments 
within four leagues of the coast, or within 



some district of the United States, before the 
arrival of the vessel at a port of delivery, 
and to this construction the court was inclin- 
ed, from the manifest intention of the legisla- 
ture resulting from provisions applicable to the 
progressive order of the voyage. If that opin- 
ion be right, and a foreign cargo be brought 
into a port of delivery in the United States, as 
for instance into the Vineyard, and thence 
trans-shipped in another vessel to another 
port of delivery in the United States, without 
payment of duties, and landed in the latter 
port without a permit, it would follow upon 
the argument of the claimant's counsel that 
neither the goods nor vessel would be for- 
feited by the 50th section. Not the goods, for 
they would not then be brought from a for- 
eign port in the ship; nor the ship, for she 
would not have come from a foreign port 
Now such a construction would be manifestly 
against the whole scope of the act It would 
destroy, by an intermediate trans-shipment, 
the whole security of the revenue. Precisely 
the same words are used in the same con- 
nexion in the 51st section, and all the regula- 
tions prescribed by that section, as to weigh- 
ing and gauging, and the removal of goods 
landed on a wharf, would be inapplicable to 
goods so intermediately trans-shipped. It has 
indeed been suggested, that this section ap- 
plies to any foreign goods in any ship or ves- 
sel whatsoever, and is not confined to the ship 
or vessel bringing them from a foreign port. 
But I cannot feel the distinction. The words 
are the same, and if the 51st section had at the 
close contained a forfeiture of the vessel, as it 
does of the goods, I imagine the construction of 
both sections must have been the same; and 
if so, have I not a right to say, that in the 
50th section, the words apply to any foreign 
goods imported in any vessel from any port 
whatsoever? Further, it is one great object 
of the legislature, to make the owner of the 
ship a surety for the fair and upright conduct 
of the owner of the cargo. Without the con- 
nivance of the master, goods to the amount 
of $400 can hardly be smuggled from the 
ship. The master has the confidence of the 
owner, and is responsible to him for his own 
acts. This strong inducement to watchful- 
ness, to integrity, and prompt interdiction of 
illegal traffic, would be wholly lost upon the 
supposed construction of the act in a variety 
of cases. When I can perceive a construc- 
tion, which hardly varies the letter of tlie 
act and yet comports with its general intent, 
which suppresses the mischiefs and enforces 
the purposes of the general policy, I cannot 
think that any rule respecting penal statutes 
is violated by deciding that the present case 
is within the purview of the 50th section. 

After the decisions of the court in the cases 
of The Hannah [Case No. 6,028], and The In- 
dustry [Id. 7,028], at this term, it seemed diffi- 
cult to avoid this conclusion. But entertain- 
ing, as I do, the most entire respect for the 
learned counsel for the claimant, I can never 
deem that of light or trivial consideration. 
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which he shall choose to urge to the court; 
and if he has failed to satisfy my doubts, it 
cannot be, that his arguments have wanted 
either exactness or perspicacity. I affirm the 
•decree of the district court, with costs. 



HARMONY, The (CLAYTON t.). See Case 
No. 2,871. 

HARMONY, The (CONOKLIN v.). See Case 
No. 3,089. 



Case No. 6,083. 

HARMONY V. MITCHELL. 

[1 Blatchf. 549; 1 8 N. Y. Leg. Obs. 329.] 

Circuit Court, S. D. New York. Oct. Term, 
1850.2 

Trading with Enemy's Codntbt -^ Seizure op 
Goods — When Justified — Taking Private 
Propertt for Use op Army — Liability op 
Opfioer Ordebikg Seizure. 

1. Where a trader is, during war, engaged 
in trading with a portion of the enemy's coun- 
try that has been reduced to subjection, and his 
trading there is permitted and encouraged by 
the invading army, liis goods cannot be seized 
on the ground that he is engaged in an unlaw- 
ful trade with the enemy. 

[See note at end of case.] 

2. To justi^ the seizure of property during 
war, to prevent its falling into the enemy's 
hands, the danger must be immediate and ur- 
gent, not contingent or remote. 

[See note at end of case.] 

3. A military officer has a right, in a case of 
extreme necessity and impending danger, for 
the safety of the government or of the army, 
to take private property for the public service; 
and, in such case, the officer is not liable as a 
trespasser, but the owner must look to the gov- 
ernment for indemnity. 

[See note at end of case.] 

4. But, where property was seized by a mili- 
tary officer, not on account of any impending 
danger at the time, or for the purpose of being 
used against an immediate assault of the 
enemy, by which the seizing army might be en- 
dangered,- but for the purpose of strengthening 
the army, and aiding in an expedition against 
the enemy's force some 200 miles distant, and it 
was so used, Md, that the officer was not jus- 
tified in taking the property, but was a tres- 
passer. 

[See note at end of case.] 

5. In such case, the liability of the officer for 
taking and appropriating the property, accrued 
at the time of the seizure; and if the plaintiff, 
after the seizure of his goods, does not waive 
the liability of the officer, or resume ownership 
over the goods as his private property, he is en- 
titled to recover against the officer in trespass. 

[See note at end of case.] 

6. In a case where the superior officer who 
gives the order for the seizure is not justified, 
neither will the subordinate officer who executes 
it be justified. 

[See note at end of case,] 

This was an action of trespass [by Man- 
uel X. Harmony against David D. Mitchell]. 
The declaration contained three counts, al- 
leging the stoppage and seizing by the de- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 13 How. (54 U. S.) 115.] 



fendant, of horses, mules and wagons, with 
goods, the property of the plaintiff. [Dam- 
ages ?100,000.] 3 There was a plea of not 
guilty, and three special pleas to each count 
The first was, that at the time when, &c., 
the United States were at war with Mexi- 
co, and the defendant was lieutenant colo- 
nel of a part of the military force employed 
in the war, under the military command of 
Col. Doniphan; that the latter, having full 
and complete authority so to do, command- 
ed the defendant to stop and seize the prop- 
erty, as he had a lawful right to do; and 
that the defendant merely transmitted the 
command of Col. Doniphan to his troops, 
and was not otherwise instrumental, &c. 
The second special plea was, that at the 
time when, &c., the United States were at 
war, and the defendant was lieutenant colo- 
nel of a military force of the United States, 
employed in the war, under the military 
command of Col. Doniphan; that the plain- 
tiff, being a citizen and resident of the 
United States, after the war existed, know- 
ing its existence, drove the horses and mules 
from the territories and jurisdiction of the 
United States, into the territories and juris- 
diction of Mexico, with the design to trade 
and carry on a friendly commercial inter- 
course with the citizens of Mexico, and to 
afford aid to the same in the war; that 
Col. Doniphan, having full and complete 
authority so to do, commanded the defend- 
ant to stop, seize, «&c., as he had a lawful 
right to do, for that cause; and that the 
stopping, &c., necessarily occurred in the 
execution of the command, for that cause, 
&c. The third special plea was the same 
as the last, except that it omitted all about 
Col. Doniphan, and averred the seizure to 
have been by the defendant, in performance 
of his duty as lieutenant colonel, and as he 
had a lawful right to do for that cause, &c. 
To the special pleas to the first and third 
counts there were general replications of 
de injuria sua propria. But to the special 
pleas to the second count there were spe- 
cial replications. To the fii'St special plea 
the plaintiff replied, admitting the war, the 
office and employment of the defendant^ the 
superijority of Col. Doniphan, and that the 
defendant was bound to obey his lawful 
commands, and averring that the property 
was found by the defendant, and known by 
Col. Donipian, to be owned and used by the 
plaintiflE as his private property; that the 
plaintiff was a citizen of the United States, 
and was, with his property, in the peace 
. and xmder the protection of the United 
States, of which Col. Doniphan and the de- 
fendant had notice; that Col. Doniphan 
did not command the property to be seized, 
nor was the same in fact seized by the de- 
fendant, for the pmrpose or in contempla- 
tion of any proceeding in due course of law 
for any alleged forfeiture thereof, but to ap- 

3 [From 8 N. Y. Leg. Obs. 329.] 
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ply the same to the use of the United States, 
without ■ compensation to the plaintiff, of 
which the defendant had notice; and that 
the propei-ty was stopped and seized of the 
defendant's own wrong, and without the 
cause in the plea alleged; and traversing 
the allegations that Col. Doniphan com- 
manded the defendant and had lawful 
right so to do, and that the stopping, &e., 
occurred in the execution of such command. 
To the second special plea the plaintifiE re- 
plied, admitting the war, the office and em- 
ployment of the defendant, the office of Col. 
Doniphan, and that the defendant was 
boimd to obey his lawful commands, and 
that the plaintiff was a citizen and resident 
of the United States, and averring that the 
property was found and known by the de- 
fendant and by Col. Doniphan to be owned 
and used by the plaintiff as his private prop- 
erty; that the plaintiff, so being a citizen, 
was, with his property, in the peace and im- 
der the protection of the United States, of 
which the defendant and Col. Doniphan had 
notice, and did not take the property from 
the territories or jm-isdiction of the United 
States into the territories and Jurisdiction of 
Mexico, except to and in such places as had 
been and were captured and subdued, and 
at the time held in subjection by the forces 
of the United States, and while such places 
were so held under subjection to such forces 
and to the United States, nor except by the 
license and permission of the commanding 
officers of such forces, duly authorized to grant 
the same, nor with the design to trade or 
can-y on a friendly intercoiu-se with the citi- 
zens of the republic of Mexico, except only 
with such of them as had then become and 
were in subjection to the forces of the United 
bcates at such places, and by the license and 
permission of the commanding officers of 
such forces at such places, duly authorized 
to grant the same, and not to afford aid to 
the republic of Mexico or its citizens in the 
said war, of all which the defendant and 
Col. Doniphan had notice; that Col. Doni- 
phan did not command the defendant to 
stop, seize, &c., nor was the property stop- 
ped, seized, «S:c., by the defendant, by reason 
of the supposed driving from the territories 
or jurisdiction of the United States into the 
territories or jurisdiction of Mexico with 
the imlawful design alleged, nor for or in 
contemplation of any proceeding for a for- 
feitm'e thereof, but to apply the same to 
the use of the United States, without com- 
pensation to the plaintiff; and that the 
property was stopped, seized, &c., by the de- 
fendant, of his own wrong, and without the 
cause alleged; and traversing the rest of 
the plea, as before. To the third special 
plea the replication was substantially the 
same as the last, mutatis mutandis. Issue 
having been taken [by rejoinders and si- 
militers] * the cause was tried before Mr. 

4 [From S N. Y. Leg. Ohs. 329.] 



Justice NELSON. In the course of the- 
trial, some discussion occurred as to the 
forms of pleadings, ilr. Justice NELSON 
intimated his opinion, that the first special 
plea was bad, and the others perhaps de- 
fective, for not alleging a forfeiture. But 
he admitted all the evidence offered, sub- 
ject to the objections taken. 

The case on the part of the plaintiff was- 
this: An inland trade betweeia the citizens 
of the United States and the interior north- 
ern parts of Mexico, had, from small begin- 
nings, become quite large and important, be- 
fore the late Mexican War. At first, it was- 
carried on irregularly, in small expeditions 
from the state of Missouri, chiefly from St. 
Louis, connected with hunting parties or the 
fur trade. The merchants of the Atlantic cit- 
ies soon found it worthy of attention, and 
larger e35)editions were set on foot. The 
United States government favored the trade, 
so far as to allow a drawback of duties on ex- 
portations in that direction. The Mexican 
government allowed their military governors 
to exact duties, which entitled the goods to 
go to any part of Mexico. The customary ex- 
action at Sante F6 was 3500 a wagon load— 
a specific duty, without much reference to 
contents or value, which favored the use of 
large wagons, closely packed with costly 
goods. The plaintiff was a native of old 
Spain, but a naturalized citizen of the United 
States domiciled and residing in New-York. 
He retired from the firm of F. Harmony's 
Nephews & Co., for the purpose of entering 
into this trade, "^;^'■hen Texas was annexed, in 
March, 1845, diplomatic intercourse was sus- 
pended between Mexico and the United 
States, and by many hostilities were expect- 
ed. Gen. Taylor had been sent down to Cor- 
pus Christi, on the coast of Texas, and a 
squadron from the United States navy was 
sent along the coast of Vera Cruz. In Octo- 
ber, 1845, the Mexican government consented 
to open negotiations, and requested a with- 
drawal of the squadron, which was acceded 
to, and Mr. Slidell was sent as a minister to 
Mexico. In December, 1845, the president, 
in his message, stated the situation of affairs, 
and expressed his hopes of an amicable ad- 
justment Apprehensions of hostilities, which 
had checked the trade, having blown over, 
the plaintiff, in December, 1845, entered into 
active preparations for a large expedition, to 
start early in the spring of 1846 from Inde- 
pendence, at the head of navigation on the 
Missouri river. He selected and purchased 
his goods at New- York and Philadelphia, 
some of them imported, and had them ar- 
ranged and packed expressly for the business. 
They were sent overland from New-York and 
Philadelphia to Pittsburg, where large cov- 
ered wagons were made for them. The wag- 
ons and goods were sent to St Louis, and 
thence to Independence, the general starting 
place, were oxen, teamsters, &c., had to be 
procured. The plaintiff arrived there in 
April, and was there about a month, engaged 
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In preparing and arranging his expedition. 
Hostilities witli Mexico broke out, quite un- 
expectedly to all at that time, while the plain- 
tiff was at Independence. The existence of 
war was recognized by congress, and pro- 
claimed by the president at Washington on 
the 13th of May, 1S46. Before the plaintiff 
heard of this, and about the 26th of May, he 
started on his expedition, with a train con- 
sisting of fourteen large wagons drawn by 
twelve oxen each, twa travelling cariages 
drawn by mules, and twenty-six men; the 
goods costing about ?40,000, the wagons and 
outfit about $10,000, and the expenses of 
transportation being generally computed at 
a sum equal to the first cost There was a 
garrison of United States dragoons within a 
few hours ride of Independence. The offi- 
cers knew of his preparations and intention 
to go. One of them passed him just after he 
had started, and knew nothing of any war,, 
and no interiniption of the trade appeared to 
have been apprehended. About ten days aft- 
erwards, while the plaintifE was going at the 
rate of fifteen or twenty miles a day, and 
when he was fairly out on the prairies, he 
was overtaken by anotlier officer with dra- 
goons, who notified him of the war, and or- 
dered him to follow on in his rear, Follow- 
ing him, the plaintiff had to take a longer 
route than usual to arrive at Bent's Fort, sit- 
uate on the old boundary line between the' 
United States and Mexico, distant five or six 
hundred miles from Independence, and three 
or four hundred from Santa F6. . These dis- 
tances were over a wilderness, without roads 
or' houses, without inhabitants except the 
wildest tribes of Indians, and without pro- 
visions except such as were secured, by the 
rifle. The oxen and mules had to be pas- 
tured; the men were all armed, and, secur- 
ing themselves at night under the wagons, 
had to defend their property from the Indi- 
ans, and procure food for themselves. The 
plaintiff was delayed about a month to allow 
the mounted troops under Gen. Kearney to 
precede him, he having permission to follow 
in their rear. There was some show of re- 
sistance by the Mexicans near Santa Fg, but 
none was really made. The wagon trains of 
the plaintiff and other traders entered Santa 
P6 about the 2Dth of August. New-Mexico 
was found under subjection to Gen. Kearney, 
who acted and was recognized as governor. 
He gave the plaintiff permission to ti-ade in 
New-Mexico, charging $4 a wagon for a li- 
cense. It appeared by his instructions, and 
by those sent to the other generals and com- 
modores, that they were directed to favor the 
trade with Mexico, as far as practicable con- 
sistently with hostile operations. The trade 
in New-Mexico was small, and the market 
filled. The plaintiff sold his oxen, and re- 
mained until December, when, everything be- 
ing quiet in that region. Gen, Kearney sent 
Col. Doniphan, with his regiment of mount- 
ed volunteers, down the Kio Grande, to open 
a communication with and join Gen. Wool, 
llFED.CAS.— 36 



who .was supposed to have crossed the Rio 
Grande from Texas, several hundred miles 
below, on his way to Chihuahua, Gen. Kear- 
ney left another regiment, with some artillery, 
at Santa F6, under Col. Price, and proceeded 
himself with dragoons overland to California. 
The plaintiff borrowed money, and purchased 
mules for his wagons at high prices, using 
ten mules to each wagon; and he, with the 
other traders, was permitted to join and fol- 
low Col. Doniphan southerly down the Rio 
Grande, along the present boundary between 
Mexico and the United States, some three 
hundred miles, to El Paso del Norte, where 
the Mexicans had a fortification, called San 
Eleasario. The defendant, Lieut Col. Mitch- 
ell, belonging to Col. Price's regiment, was 
separately authorized by the latter to open 
communications with Gen. Taylor, with one 
hundred mounted men as an escort. As he 
was going the same road, he joined Col. Doni- 
phan, upon the understanding that he was at 
liberty to leave him and proceed alone if he 
chose. Col. Doniphan, just before reaching 
El Paso, was attacked by surprise at Brazito 
on Christmas Day, by a considerable Mexi- 
can force, which he defeated and pursued, 
entering El Paso a day or two afterwards. 
The Mexican troops which escaped retired to 
the city of Chihuahua, about 280 miles south- 
west from El Paso, towards the interior of 
Mexico, and proceeded to fortify themselves 
at Sacramento, near that place. Col. Doni- 
phan and Lieut Col. Mitchell, finding at El 
Paso that Gen. Wool was not at Chihuahua, 
nor any where within reach of communica- 
tion (he having in fact gone south to join 
Gen. Taylor), sent back to Col. Price at Santa 
Fe for a reinforcement of artillery. The ar- 
tillei-y arrived about the 1st of February, un- 
der Major Clark, and rested a few days, and 
then preparations were made for advancing 
from -El Paso to Chihuahua, near which place 
it was known the Mexicans would be en- 
countered in a much superior force. The 
plaintiff had been able to make some sales at 
El Paso. There were about 315 large trad- 
ers' wagons there, including his. His ac- 
quaintance with the Spanish language gave 
him advantages over others. He was an in- 
terpreter for both sides— the Mexican inhab- 
itants, and the American officers. While at 
El Paso, the funds provided by the govern- 
ment for the United States' troops failed. 
They procured necessaries through the trad- 
ers, who, on selling their goods to Mexicans, 
money being scarce, would take provisions in 
payment, turn them over at the same prices 
to the quartermasters, and receive drafts on 
the United States' disbursing officers in pay- 
ment The plaintiff supplied Lieut Col. 
Mitchell's quartermaster in this way. His 
i trading -with the Mexicans was known and 
encouraged. The road between El Paso and 
Chihuahua was over a moimtainous desert 
excessively bad and rough, and the worst 
difficulties of all were the long distances 
which had to be travelled without water, and- 
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often without pasture for the cattle. One of 
these was of sixty miles, which the heavy 
wagons could not cross without being three 
daj's without water. Tradei'^ knew how to 
ease and manage their cattle, but, when re- 
quired to march with an army, their ease 
and convenience would be but little attended 
to. Either the Mexicans or the Americans 
first marching over this road to attack the 
other, would expose themselves considerably, 
especially to cavalry and to sudden attacks. 
The plan was discussed and contrived by the 
defendant and other American officei-s, of 
making use of all the traders' wagons, as a 
protection and defence during the march and 
attack. Behind and between the wagons the 
army could march and fight with compara- 
tively little exposure. "Corrals," as they 
were termed, could be formed, by arranging 
the wagons in a circ,le, chaining them togeth- 
er, and forming a kind of fieldwork, behind 
which all would be safe, and against which 
cavalry could do nothing. The three hun- 
dred teamsters, armed with rifles, formed no 
mean force of themselves. This was a fav- 
orite plan of the defendant, and he urged it 
strenuously. Nearly all the other traders 
agreed to come into it But the plaintiff and 
two other large traders were opposed to it, 
deeming the risk too great, and apprehensive 
that the Mexicans would become hostUe to 
them, and deter them from trading, if they 
thus made themselves a part of the attacking 
force. The United States* officers had re- 
ports of an insurrection at Santa Fe in their 
rear, and were in ignorance of the situation 
of Gen. Wool and Gen. Taylor at the south, 
having rumors through the Mexicans, that 
Gen. Taylor was killed and his army taken; 
but they resolved to proceed rather than re- 
main inactive or retire. 

There was some controversy upon the trial 
as to the orders given by Col. Doniphan. 
He du-ected how the wagons proceeding 
with the army were to march, and directed 
the teamsters to be organized into companies 
and battalions, as if mustered into sei-vice, 
they to elect their officers, who were to be 
recognized as such. It was admitted that 
his orders were to be communicated by the 
defendant to the plaintiff; but it was urged 
that while he gave some discretionary orders 
to the defendant, he contemplated the exer- 
cise of no force by him to compel the plain- 
tiff to proceed. The defendant, however, 
with a detachment of men, compelled the 
plaintiff's men, wagons and mules to proceed 
and march with the rest. The plaintiff pro- 
tested, both to him and Col. Doniphan, 
against the act, and this was the seizure and 
trespass complained of. The plaintiff, some 
ten days before, had asked leave to proceed 
to Chihuahua with his wagons without the 
troops, but had been refused. Some sug- 
gestions were made, that by so doing, and 
then by declining to proceed with the rest, 
and pretending his mules had been run away 
with, he evinced a desire to join the Mexi- 



cans. Lieut. Col. Mitchell afterwards gave 
a certificate, stating that the reasons why 
the traders were compelled to accompany 
the army were: "1st We wished to make 
use of the wagons and bales of goods to form 
a field-work, in the event of our being at- 
tacked by an overwhelming force in the field; 
2d. We wished to avail ourselves of the 
services of the American teamsters, whom 
we had armed and organized as an infantry 
battalion, numbering nearly three hundred 
men; 3d. We wished to prevent this large 
amoimt of property from falling into the 
hands of the enemy, because it would have 
aided him in paying and equipping his 
troops.'* The army turned off westerly from 
the Rio Grande, about the 13th of February, 
and encountered the Mexicans at Sacramen- 
to on the 2Sth. The animals of the plaintiff 
were very much worn and injured by the 
march, and some of them lost On the last 
day's march, about twenty miles, the wag- 
ons proceeded, four columns abreast, over 
rough ground, with the troops marching be- 
tween them. The Mexican intrenchmeuts 
were upon an eminence on one side of the 
road, where it passed between the hills. 
After a reconnoissance the wagon train and 
artillery crossed a gulley, made a circuit 
and galloped up an opposite eminence in 
front of the Mexicans and formed a corral. 
The Mexican cavalry sent to oppose this ma- 
noeuvre were completely checked and driv- 
en back. The United States artillery fol- 
lowed up the advantage, and, a charge upon 
the intrenchmeuts being immediately made, 
they were all soon carried, and the whole 
Mexican force put to rout The only man 
killed on the American side was a trader, 
who had been elected major of the battalion 
of teamsters. The Mexicans attributed their 
defeat principally to the "galloping fort," as 
they termed the wagon train. All the Amer- 
ican officers admitted that the wagons had 
been serviceable. The battle being over, 
Cols. Doniphan and Mitchell hastened to 
take possession of Chihuahua. The plain- 
tiff's wagons, men and mules were left to 
take care of themselves. Some of the mules 
were taken by the artillerymen and soldiers, 
and others lost The wagons were at length 
taken to the plaza at Chihuahua, and the 
goods stored with the Spanish consul. Col. 
Doniphan advised the plaintiff to sell what 
he could, and he attempted to do so, but the 
wealthy inhabitants had retired, and he sold 
but little. Col. Doniphan, after a month or 
two, being about to retire from Chihuahua 
with his troops, the plaintiff gave him an 
order for his goods, leaving them in the 
hands of the Spanish consul. The Mexican 
authorities returned to Chihuahua at once, 
and seized the goods and sold them. They 
had caused the plaintiff to be published as a 
man amenable to their vengeance. He dared 
not remain there, but retired with the army. 
One trader was killed by the mob. Some 
others remained in safety. 
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The defendant contended, that the plaintiff 
had no right to trade with the enemy; that 
his properly was liable to arrest on that 
ground; that Col. Doniphan had a right to 
prescribe in what order the plaintiff's wag- 
ons should proceed and march; that the 
property was liable to fall into the .enemy's 
hands, and it would have been madness to 
leave it at El Paso; that the emergency was 
such as justified the taking it, to save the 
lives of all concerned; that Col. Doniphan 
had taken it as a public oflacer, not for, him- 
self, but for the government, and the plain- 
tiff's only remedy was by application to con- 
gress; that the defendant was a subordinate 
officer; that he only obeyed the order of 
Col. Doniphan; that, right or wrong, he was 
bound to obey it, and it was a lawful order; 
that the plaintiff had resumed the ownership 
of his property; and that the abandonment 
of the goods to Col. Doniphan deprived him 
of all right of action against the defendant, 
and occasioned the seizure of the property. 
The depositions of Col. Doniphan, Major 
Clark, and others, were read, giving their 
views of the propriety of the course pursued. 
The proceedings had in congress on the 
plaintiff's petition, and the report of the sec- 
retai-y of war on the subject, were read. In 
this report, the secretary of war (Mr. Marcy) 
had said: "With regard to the act of Col. 
Doniphan in taking possession of the train, 
it appears to have been justifiable under the 
circumstances, if it was necessary to pre- 
vent the train from falling into the hands of 
the enemy— a result of which Mr, Harmony 
appears to have been desirous, as he was 
furnished with Spanish passports. And the 
same may be remarked of the subsequent 
forced marches whereby his teams were, in- 
jured." It appeared that the plaintiff was 
furnished with a passport given by the Span- 
ish consul in New-York on the 4th of April, 
1846, certifying that the plaintiff was a na- 
tive of Spain, and was travelling to Mexico 
as a merchant; and that it was a common 
thing to take such passports irrespective of 
any war. The chief Mexicans, being of 
Spanish blood and descent, looked upon na- 
tives of old Spain with more favor than upon 
natives of Missouri or Texas. 

After the testimony was closed, the coun- 
sel, on the suggestion of the court^ discussed 
the principles of law bearing upon the case. 

Francis B. Cutting and Charles B. Moore, 
for plaintiff, cited and commented upon the 
cases of Del Col v. Arnold, 3 Dall. [3 TJ. S.] 
333; Murray v. The Charming'' Betsey, 2 
Cranch [6 TJ. S.] 64; Maley v. Shattuck, 3 
Cranch [7 U. S.] 458; The Julia, S Cranch 
[12 U. S.] 181; The Anna Maria, 2 Wheat. 
[15 tJ. S.] 327; Gelstou v. Hoyt, 3 Wheat 
[16 U. S.] 246, 274, 327; U. S. v. Bice, 4 
Wheat [17 U. S.] 246; XJ. S. v. Eliason, 16 
Pet [41 U. S.] 291; McKenna v, Fisk, 1 
How. [42 IT. S.] 241; Fleming v. Page, 9 
How. [50 U. S.] 603; Mayor, etc., of New 



York V. Lord, 17 Wend. 285; Wilson v. Mac- 
k'enzie, 7 Hill, 95; Sutton v. Johnstone, 1 
Term B. 493. 

J. Prescott Hall, Dist Atty., and Lorenzo 
B. Shepard, for defendant referred to 
O'Brien, Military Law, pp. 337, 344; Gelston 
V. Hoyt 3 Wheat [16 U. S.] 246; Martin v. 
Mott, 12 Wheat [25 U. S.] 29, 32, 33; The 
Marianna Flora, 11 Wheat [24 U. S.] 1; The 
Rapid [Case No. 11,576]; Wilkes v. Dinsman, 
7 How. [48 U. S.] 130, 131; Griswold v. Wad- 
dington, 16 Johns. 438. 

[Hon. W. L. Marcy, who, as secretary of 
war, had written the report above mentioned, 
attended the trial, and, having advised with 
and assisted plaintiff's counsel, he, at their 
request stated his views respecting the cases 
in which a military oflScer might destroy 
property to prevent its falling into the hands 
of the enemy, or, in an emergency, take it 
and apply it to the use of the government. 
He argued that unless the officer agreed with 
the owner, being a citizen or neutral, to pay 
what the latter demanded for his property, 
or obtained the consent of tlie owner to take 
it, he made himself personally responsible 
for what he took for the use of his command, 
even undei' the most pressing emergencies. 
That if a garrison wanted provisions, they 
could not be permitted to go into a store and 
take them, and then to justify the act hy 
saying they would otherwise starve. That 
thei*e was no immediate danger to the prop- 
erty of plaintiff where it was taken; that 
there must be an existing and pressing dan- 
ger to justify the taking of it; that the taking 
it because the officer wished to advance into 
the enemy's country 200 miles, instead of re- 
maining where he was, could not be' justi- 
fied by the plea of necessity. That in all 
such cases the officer subjected himself to 
an action by the owner, although his su- 
periors might have no inclination to censm-e 
his course.] b 

NELSON, Circuit Justice. One ground on 
which the defence is placed is, that the plain- 
tiff was engaged in an unlawful trade with 
the public enemy, and therefore his goods 
were liable to confiscation; and that any per- 
son, particularly an officer of the army, could 
seize the same. The principle of law is ad- 
mitted; but, as I \mderstand the evidence, 
this ground of defence has altogether failed. 
The defendant was not only not so engaged, 
but was engaged in trading with that portion 
of the territory which was reduced to subjec- 
tion by our arms, and where his trading with 
the inhabitants was permitted and en- 
couraged. The army was directed to hold 
out encouragement to traders, for the pur- 
pose of conciliating the inhabitants, and 
did so. 

Another groimd taken by the defendant 
and relied upon in the defence, stands upon 

5 [From 8 N. Y. Leg. Obs. 329.] 
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another principle of public law, namely, tbe 
taking possession of tbe goods of tbe plain- 
tiff at a time wben it was necessary for tbe 
purpose of preventing them from falling into 
tbe bands of tbe enemy. Tbis bas been 
urged as particularly applicable to bis goods, 
some portions of wbicb consisted of arms 
and munitions of war, wagons for trans- 
portation, <*"■'". Tailing tbe whole of tbe evi- 
dence togoi r, and giving full effect to every 

part of it, we think tbis branch of tbe de- 
fence has also failed. No case of peril or 
danger bas been proved, either as it re- 
spected the state of tbe country, or tbe force 
of tbe public enemy, which would lay a 
foundation for taking possession of tbe goods 
of the plainlifC at San Eleasario, tbe place 
at which they were seized. On tbe contrary, 
tbe country was in possession of tbe arms of 
tbis government; and there was no enemy or 
hostile public force at the time In tbe neigh- 
borhood, which put the goods in tbe danger 
of being captured. The plaintiff's goods, 
therefore, stood in the same condition as the 
goods of any other trader who bad been per- 
mitted to trade in tbe country. The evidence 
fails to malie out a case of seizure of prop- 
erty on account of the urgent danger of its 
falling into the hands of the enemy. Tbe 
danger must be immediate and urgent, not 
contingent or remote; otherwise every man's 
property, particularly on tbe frontiers, would 
be liable to be seized or destroyed, as it 
always will be more or less exposed to cap- 
ture by the public enemy. There was no im- 
mediate or impending peril in the case, as 
there was no enemy in the neighborhood or 
advancing to put the goods in danger. They 
were more exposed to marauding parties than 
to any public force; and those the plaintiff 
considered himself able to take care of. 

The next ground of defence, which consti- 
tutes the principal question in the case, and 
upon which it must probably ultimately turn, 
is tbe taking of the goods by tbe command- 
ing officer, for public use. I admit tbis prin- 
ciple of public law. But this, too, rests upon 
the law of necessity. I have no doubt of 
the right of a military officer, in a case of ex- 
treme necessity, for the safety of the gov- 
ernment or of the army, to take private prop- 
erty for tbe public service. Tbe officer in 
command of an army upon its march, if it 
were in danger from tbe public enemy, would 
have a right to seize tbe property of the citi- 
zen, and use it to fortify himself against as- 
sault while the danger existed and was im- 
pending, and, in ordering the seizure, would 
not be liable as a trespasser. The owner 
must look to the government for indemnity. 
The safety of the country is paramount, and 
the rights of tbe individual must yield, in a 
case of extreme necessity. No doubt, if the 
enemy had been in force in the neighborhood 
of the United States troops at San Eleasario, 
with the disparity which existed at Sacra- 
mento, and if the same danger bad existed 
there that threatened them at the latter 



point, the commanding officer might, for the 
safety of bis army, have seized the wagons 
and teams of the plaintiff, and have appro- 
priated them to tbe public service while the 
danger lasted. An immediate and urgent 
necessity would have justified the seizm'e for 
the safety of tbe army. Looking, however, 
at tbe testimony, it seems to me quite clear, 
that these goods were seized, not on account 
of any impending danger at the time, or for 
the purpose of being used against an imme- 
diate assault of tbe enemy by which the com- 
mand might be endangered; but that they 
were seized and taken into the public service, 
for the pmrpose of co-operating with the 
army in their expedition into the enemy's 
country. Tbe mules, wagons and goods were 
taken into tbe public service, for the purpose 
of strengthening tbe army, and aiding in the 
accomplishment of tbe ulterior object of the 
expedition, which was the takmg of Chihua- 
hua. It was not to repel a threatened as- 
sault, or to protect the army from an impend- 
ing peril. In my judgment, all the evidence 
taken together does not make out any im- 
mediate peril, or m-gent necessity, existing at 
the time of seizure, which would justify the 
officer in seizing private property, and im- 
pressing it into the public service. The evi- 
dence does not bring tbe case within tbe prin- 
ciple of law. There is not only no evi- 
dence of an impending peril to be met and 
overcome by the public force, but the goods 
were taken for a different purpose. The 
army had to march over two hundred miles 
before it reached or found tbe enemy. The 
danger, if any, lay in the pm-suit; not in re- 
maining at San Eleasario, or retui'ning to 
Santa F6. There bad, indeed, been a sudden 
insurrection against the authority of tbe gov- 
ernment at Santa F6; but it was immediate- 
ly suppressed. 

As to the remaining grounds of defence— 
tbe re-delivery of the property, and its ac- 
ceptance by the plaintiff— the liability of the 
defendant for taking tbe goods, and ap- 
propriating them to the public service, ac- 
crued at the time of the seizure. If it was an 
unlawful taking, tbe liability immediately at- 
tached; and the question is, whether that lia- 
bility was discharged or released by any sub- 
sequent act of tbe plaintiff. Col. Mitchell, 
who executed the order, was not alone re- 
sponsible. Col. Doniphan, who gave the or- 
der, was also liable. They were jointly and 
severally responsible. "Was any act, then, 
done by the plaintiff, which waived tbe lia- 
bility, or by which he resumed the owner- 
ship and possession of the goods? Certainly, 
the abandonment of the goods to Col. Doni- 
phan at Chihuahua cannot be regarded as an 
act of resumption of ownership; on the con- 
trary, it was consistent with the assertion of 
his liability. There bad been a negotiation 
between them; Col. Doniphan advised him to 
sell the goods at Chihuahua, and look to the 
government for indemnity; and, in pui-suance 
of this, measures were taken for their pro- 
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tection. and safe keeping. I doubt if there be 
any evidence showing an intent on tbe part 
of the plaintiff to resume ownership over the 
goods as his private property, after they had 
been seized hy the army, or any act done by 
him that would, when properly viewed, lead 
to that result. 

After the expression of these views by the 
court, the counsel on both sides declined going 
to the jury, and, under the law as laid down, 
the jury rendered a verdict upon the facts for 
the plaintiff, for §90,806.44. 

[NOTE. The defendant then sued out a writ 
of error from the supreme court, where the judg- 
ment was affirmed in an opinion by Mr. Chief 
Justice Taney, who said that the trading, hav- 
ing been sanctioned by the executive branch of 
the government, and also by the commanding 
military officei, could not be considered as com- 
merce with the enemy. Private property may be 
seized to prevent it from falling into the hands 
of the enemy or for use of army in some imme- 
diate danger such as will not admit of delay. 
Private property, however, cannot be seized for 
the purpose of insuring the success of a distant 
expedition upon which the army is about to 
march. An officer mailing a seizure cannot jus- 
tify his trespass by showing the orders of his 
superior officer, as an order to conypit a tres- 
pass can afford no justification to the person 
committing it Whether thedwner resumed pos- 
session of goods after seizure is a question for the 
jury, and in the present case they were justified 
in finding that he did not. 13 How. (54 U. S.) 
115.] 

HARMONY SETTLEMENT (NACHTRIEB 
v.). See Oise No. 10,003. 

HARMONY SOCIETY (LEMIX v.). See 
Case No. 8,239. 

HARNDBN (PISHER v.). See Case No. 4,- 
819. 

HARNDEN (ROBERTS v.). See Case No. 
11,903. 
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ELA.RNEY et al. v. The SYDNEY L. 
WRIGHT. 

[5 Hughes, 474.] 

District Court, E. D. Virginia. Slarch 12, 
1SS3. 

Admiralty— Lien fob Supplies— I:?xocent Pdb- 

CnASER. 

[1. The right to proceed against a vessel in 
rem for supplies is not analogous to liens at 
common law or by statute, and is not, like them, 
affected by mere transfer of possession.] 

[2. A ship's liability in rem for supplies at- 
taches to her everywhere.] 

£3. A ship is not liable in rem for supplies, un- 
less they are of a kind suited to her, and re- 
ceived directly by her at or near the port where 
they are furnished.] • 

[4. A vessel has the burden of proving that 
supplies furnished in a foreign port were not on 
her credit in rem.] 

[5. A vessel in the hands of an innocent pur- 
chaser is liable in rem for supplies furnished her 
in a state where neither ber owner, charterer, 
nor master resided or were known.] ^ 

[Cited in The Pirate. 32 Fed. 488.] 

By a charter-party, dated on the 23d day 
of September, 1880, the Delaware Transpor- 
tation Company of Philadelphia, chartered to 



John B. Reeside of Washington City, the 
steamer Sydney- L. Wright, to be used on the 
waters of Albemarle Sound, in North Caro- 
lina, on a route from Elizabeth City to Eden- 
ton, from the 1st of October, 1880, until the 
1st of aiay, 1881. The price of the hiring 
was a fixed sum per month; the steamer was 
to be delivered to Reeside at Norfolk City, 
and after her service was ended, he was to 
return and deliver her at Norfolk. The cap- 
tain, engineer and fireman of the steamer 
were to be nominated and appointed by the 
company, and the captain and engineer were 
to be paid by the company; which was also 
to furnish the oil and tallow for the engine 
and the running lights. Reeside was to pay 
all other expenses, including the board of the 
entire crew. There were other stipulations 
not material to the questions involved in this 
suit The company contracted to let, hire, 
deliver, and give the use of the steamer to 
Reeside. The steamer was in due time de- 
livered to Reeside and put upon the route 
designated by the charter-party. Reeside 
had obtained a mail contract from the post- 
office department; and his principal object 
in chartering the Wright was to carry the 
United States mail on that route. The steam- 
er was employed in this service from October, 
1880, until' early in March, 1881; when, in 
consequence of some delinquency on the part 
of Reeside in paying the charter price for the 
use of her, the Delaware Transportation Com- 
pany ordered her home; and she left Eliza- 
beth City for Philadelphia, on or about the 
9th of March. The Sydney Wright had, for 
two or three months before then, been sup- 
plied 'With the coal which she used in her 
engine, by Harney & Co., of Elizabeth City, 
the libellants in this suit; and the coal had 
been put on board of her by Harney & Co., 
from their wharf, which was the one used by 
the steamer at Elizabeth City; and this coal 
had been charged to the steamer by Harney 
& Co., on their books, in the original entries. 
The coal which was to be used by the Wright 
for her trip home, and which was taken on 
board on the' 8th of March, was obtained 
from Harney & Co., and paid for by a draft 
of her captain, in their favor, on the com- 
pany in Philadelphia. When the Wright left 
Elizabeth City, Reeside was' there, and Ree- 
side and Harney, one of the libelling firm, 
looked over together Reeside's accounts with 
the firm, on the night of the 8th of March; 
and on this occasion Reeside gave to Harney 
& Co. his acceptance, payable in Washington, 
at four days, for $325.80. This amount Ree- 
side admitted to be due; but a receipt was 
taken for the acceptance, which Harney says 
was given on account The acceptance was 
never paid, and is still due. The principal 
indebtedness— probably the exclusive indebt- 
edness to Harney & Co.— was for coal for the 
Sydney Wright The steamer went direct to 
iier owners in Philadelphia. Capt. Stoddard, 
one of the firm of Harney & Co., residing in 
Norfolk, shortly after this time sent a claim 
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for coal fumislied the Wright, amounting to 
six 01- seven hundred dollars, to counsel in 
Philadelphia, for collection. This claim em- 
braced the amount of the unpaid acceptance 
of Reeside, before mentioned. After some 
considerable lapse of time, the counsel in 
Thiladelphia informed Capt Stoddard that 
the claim was not a good one against the 
steamer. The daim was duly presented to 
the Delaware Transportation Company. On 
the 20th of December, ISSl, after the claim 
had been sent to Philadelphia and returned, 
as just stated, the Delaware Transportation 
Company sold the Sydney Wright to Edward 
.T. Galwey, of New York, for $6500, and re- 
ceived the purchase money in cash. Jlr. Gal- 
wey is the claimant in this cause. Early in 
February, 1882, the Wright came to Norfolk 
on her way southward; which was her first 
appearance in Norfolk after passing through, 
going home, nearly a year before. The libel 
in the present suit was thereupon filed and 
the steamer arrested. She was soon released 
on stipulation or its equivalent. The libel 
claims $748.12; but having been taken out 
in an emergency, it is since found that that 
amount is grea,ter than what is claimed as 
due for the coal furnished the Wright at 
Elizabeth City. The amount really demand- 
ed is $575.65. As between Reeside and Har- 
ney & Co., the question is, whether $325.80 
or $575.65 is the amount due. This question 
depends upon anouier one of fact, viz.: 
whether a wheelbarrow, which was used by 
Harney & Co. in measuring the coal delivered 
from their wharf to the steamer, held 230 or 
280 pounds. If it held the latter amount, 
$575.65 is due. If it held only the former 
amount, then only $325.80 is due; for which 
sum the acceptance of Reeside was given. 
The acceptance itself is lost; but a release of 
it is filed with their libel by Harney & Co. 

Sharp & Hughes, for libellant. 
Harmanson & Heath, for respondent, 

HUGHES, District Judge. As to the ques- 
tion of fact in this case, I think there can 
be no doubt, from the evidence, that the 
wheelbarrow referred to held one-eighth of 
a long ton, or 280 pounds of coal; and, there- 
fore, that the amount due the libellants, 
and unpaid, is $575.65. The main contro- 
verted question in the ease is, therefore, the 
question of law: whether the charterer of 
a chartered vessel can bind her for necessary 
supplies in a foreign port. Here, the general 
owner was a resident of Philadelphia; and 
the special owner, or charterer, a resident of 
Washington City. In Elizabeth City, North 
CaroUna, therefore, the Sydney Wright was 
indisputably a foreign vessel. Neither her 
general owner, nor her special owner, nor 
her master, nor any of her principal officers, 
were residents of North Carolina. Reeside 
was only occasionally at Elizabeth City; the 
general owner of the steamer, never. Ree- 
side was a man of no means, or credit, or 
even of general acquaintance there. The se- 
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quel developed that he was insolvent; for he 
did not pay the charter price of the steamer 
which he was using in the execution of a 
cash contract; and he did not pay even for 
a two-months' supply of the coal consumed 
in propelling the steamer. Thei-e was noth- 
ing in North Carolina to form the basis of 
credit to the enterprise in which the boat was 
engaged, except the steamer herself; and the 
evidence shows that in point of fact the coal 
.-ow sued for was charged to the steamer, 
when and as it was delivered by the barrow 
load. The general owner, who was a stran- 
gei- there, had sent her into Albemarle Sound 
for a seven months' service, in charge of ono 
who was a stranger there and an insolvent; 
who was without personal credit, and with- 
out the right to personal credit; sent her there 
in disregard of the homely admonition in 
the Black Book of the Admiralty, which is 
the horn-book of maritime law (T\viss's Ed. 
vol. 3, p. 261): "A managing owner of a 
ship or vessel must beware to whom he 
lets it." 

It would seem that this was a clear case 
of the liability of the vessel for a necessary 
supply; but it has been so strenuously de- 
nied, in argument at bar, that the admiralty 
lien attached in this instance, that I feel 
called upon to go somewhat into elementary 
principles in dealing with this denial. It 
seems to me that the denial rests upon a mis- 
apprehension of the ti-ue nature of an ad- 
miralty lien. A tendency exists in the minds 
of many counsel, of a few text-writers, and 
I may add, in rare instances, of judges of 
courts, to confound the admiralty lien with 
the common law lien, from which it differs 
both in origin and essential character. Thus 
assimilating two different things, they natu- 
rally infer that the two respective liens must 
be created in like modes by like agencies; and, 
looking to the analogies of the common law, 
are apt to fall into the belief that, in order 
for the admiralty lien to attach to a vessel, 
it must be created by the owner or by an 
authorized agent, by means of some act of 
one or the other of these persons, more or less 
formal, positive and solemn; that is to say, 
in some such manner and through some such 
instrumentality as that by which a common 
law lien is created; whereas one of the es- 
sential incidents of an admiralty lien is, 
that it is the vessel herself which acts in its 
creation, she herself being the contracting 
party or tort-feasor,— ownership, proprietor- 
ship, agency, attorneyship, and the like ideas, 
being ignored. I use the phrase "admiralty 
lien," although in truth the word "lien" is 
not properly an admiralty term. Except in 
the English and American law of admiralty, 
the term "lien" can hardly be said to belong 
to the admiralty vocabulary or nomenclature. 
At common law there was no lien except in 
conjunction with the possession of the thing 
which was the subject of it A tailor could 
hold the garment, a livery keeper the horse, 
1 the hotel-keeper the baggage of a customer, 
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until his claim against the owner ai'ising 
from expenditure ^lpon the object of the lien 
was satisfied. Statute law has extended the 
lien so as to allow it in favor of the me- 
chanic, who has built a house for another; 
in favor of the judgment and execution cred- 
itor upon the property of the judgment debt- 
or, real and personal; and in many other in- 
stances expressly provided for by statute. 
It has been only by express statute, however, 
or through the instrumentality of equity in 
following the law, that the lien at common 
law has been extended, in special cases, be- 
yond possession. 

Wholly different from all this is the ad- 
miralty lien. a:iie creditor of a ship has in 
general no possession: and the admiralty 
law, which is a universal law, cannot be 
enlarged by local statute. "What it was In 
its origin it is now, except so far as it has 
been gradually improved and enlarged by 
enlightened judges and jurists. And, there- 
fore, what is in modei'n times called the ad- 
miralty lien has no affinity with the common 
law right of lien. At common law, the right 
of the lien-holder was to retain and hold the 
thing as property. In the admiralty, the 
right of the creditor of a ship is to find, sue 
and arrest her, as if she were a living per- 
son. At common law the right to sue a 
person and to hold his property bound by 
lien, were distinct and different In admiral- 
ty there is bat one right; which is, to pro- 
ceed in rem against a ship as a living per- 
son, by name; a right to sue and arrest the 
ship. This admiralty right to sue and ar- 
rest a ship, is simply the same right as that 
which the creditor had i'l early times to 
sue and. arrest the corpus of his debtor. 
There were conditions under which the debt- 
or could be thus dealt with, and conditions 
under which he could not be thus dealt with; 
and the same is the case with the admiralty 
right to proceed in rem against, to sue and 
arrest, the ship. In early times the debtor 
could be sued and arrested by virtue of the 
mere fact that he prima facie owed the debt; 
but the law has been modified so as to au- 
thorize arrest only as against non-residents 
or debtors about to abscond. The admii*alty 
law has in this respect been somewhat mod- 
ified; but not to as gi-eat an extent as the 
municipal law has been ameliorated in re- 
gard to the arrest of debtors. 

It is plain that these last mentioned rights 
of procedure, which are simUar in origin 
and perfectly analogous, are wholly different 
from the common and statute law right of 
lien; and it would have been no more im- 
proper under the old law to say that a cred- 
itor had a lien on, in the sense of a corporeal 
property in, the person of his debtor, than 
it is now to say that a creditor has a cor- 
poreal lien upon a ship for his claim, be- 
fore his service of process in rem upon her, 
and actual arrest. As in the one case, the 
right of the creditor was simply to sue and 
arrest; so in the other case, the right of the 



creditor is simply to sue and arrest As in 
the one case there was no "lien," in the com- 
mon law meaning of the term, before actual 
an*est; so in the other case, there is in 
the eye of the admiralty law, no corporeal, 
possessory "lien" before actual arrest. An 
admiralty lawyer of the Continent would, I 
am sure, be at a loss to comprehend the 
term 'lien" as often used by American writ- 
ers in respect to a ship, although used in 
cases in which the right to proceed in rem 
in admiralty were fully recognized. It is 
true that there are corporeal and actual hy- 
pothecations in admiralty by which liens are 
established upon ships in. the fullest sense 
of the common law lien; as for instance, 
in the case of bottomry bonds; but the or- 
dinary right to proceed in rem in admiralty, 
against a ship, independently of such hy- 
pothecations, is of an essentially different 
character. A ship is a traveller and stran- 
ger; and if no ship ever went beyond the 
horizon in which her owner, her master, or 
her charterer was personally known to local 
dealers in ships* supplies, there would never 
have been such a system of laws as that 
known over the world as the admiralty code. 
These laws all relate directly to ships as 
voyagers, strangers and travellers; and the 
system has grown up in the interest of com- 
merce; and has been adapted to the con- 
venience and requirements as well of ships 
themselves, as of the classes who deal with 
shipping. 

One of the fundamental principles of tho 
admiralty law is, that when a ship, this 
stranger and -traveller, comes into a port 
and is there furnished with the repaU's or 
supplies apparently proper for keeping her 
afloat in the service of commerce, the ship 
herself being the contracting party, she may 
herself be sued as a -living person for the 
things furnished, irrespectively of the condi- 
tion, as to responsibility, or credit, of any 
individual on board, whether he be owner, 
or master, or chai-terer. It is a fundamental 
principle of the admiralty law, that the ma- 
terial man who ministers to the needs of a 
ship, whose papers are regular, may ignore, 
as the admiralty law itself ignores, the per- 
sons in immediate charge of the ship; and, 
be these persons ever so responsible and well 
known and wealthy, may sue and hold the 
ship herself for the price of the services or 
articles supplied to her. This is a law of com- 
merce, as necessary to the welfai-e of ships 
and the prosperity of commerce, as it is 
just to the persons who minister to the wants, 
of ships. It is true that home or domestic 
vessels are, in many localities, excepted from 
these wholesome rules, on the principle that 
cessante ratione cessat et ipsa lex; but I 
have no concern with that part of the subject 
in the case at bar, which respects a foreign 
vessel.] 1 

1 On the subject of liens on domestic vessels, 
see The Raleigh [Case No. 11,539J. 
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The necessary and just law of commerce, 
to which I have been reJterring, is what con- 
■ f ers on the creditor of a ship, the right to 
proceed in rem against her— to sue and arrest 
her. The body of laws embracing this right 
is not local. It is universal. It is not an out- 
growth of tlie English or American laws 
of navigation, or of any local system of 
jurisprudence whatever. It is as old as the 
most primitive navigation known to history, 
and as ancient as any code on earth. It has 
force everywhere, and follows a ship around 
the globe, with lengthening chain, into every 
port known to commerce which she may 
enter. This right to sue and arrest a ship 
is as tenacious as the law conferring it is 
universal. If supplies ai'e furnished her to- 
day in Norfolk, and she sails out of port to- 
morrow to circumnavigate the earth, this 
liability to suit and arrest will follow her 
everywhere though she be absent for years 
and traverse a com-se as long as the belt of 
the equator. Through every moment of her 
absence and at every point hi her journey she 
will continue liable to the right of her Nor- 
folk creditor, to sue and arrest her for his 
demand. How incongi-uous, how preposter- 
ous, therefore, is the idea of lien in the cor- 
poreal and possessory sense of the common 
law, applied to such a right! How vain is 
the endeavor, how gi'oss the mistake, of as- 
similating this right, to the county-court idea 
of a lien, registered in a local deed-book! 

As to the conditions under which the right 
to sue and arrest a vessel arises, on the pre- 
sumption that credit for supplies is given to 
her, it is' obvious, first, that the ship must her- 
self be the immediate and direct recipient of 
the supplies or repairs furnished to her; that 
is to say, she must be in or near the port 
where they are fm'nished, and must receive 
directly herself, for her own use, the things 
furnished. It would be too great a stretch of 
the privilege conferred upon the creditor 
by the admiralty law, to aUow him, on the 
legal presumption that credit was given the 
ship, to sue and arrest a vessel to which he 
has sent supplies at a distance of hundreds of 
miles, on her own credit. There may be no 
such vessel. She may not be at the port to 
which the supplies are sent She may not be 
in need of them. They may never reach her. 
In such a case, obviously, the convenience 
and requirements of commerce do not de- 
mand, nor would they be subserved, by such 
a stretch of the law of credit in admiralty, 
as to embrace cases in which so many con- 
tingencies may intervene to intercept supplies 
from the ship. 

In the next place, the repairs or supplies 
should be apparently proper and necessary 
for the vessel in the condition in which she 
may be, when receiving them; and they 
must be furnished, in good faith, for the use 
and benefit of the vessel. 

As a third requisite, it is sometimes con- 
tended, that the supplies must be furnished 
specifically and distinctly on the credit of 



the vessel. Whatever may be the law on this 
head, as to a domestic vessel, I do not think 
it applies to a st-anger and fo'i'eigner. It 
is the policy of the admiralty law to dis- 
courage such a doctrine as to a foreign ship, 
and not to listen to evidence tending to show 
that supplies have been furnished to such a 
vessel on any other than her own credit. 
To permit such an enquiry, to allow a ques- 
tion to arise whether the ship or some per- 
son were credited by the material man who 
ministered to her wants, would be of most 
pernicious influence upon dealings between 
ships and material men; and, by encourag- 
ing litigation on such questions, would create 
apprehensions of suits in commercial com- 
munities which would seriously embarrass 
foreign vessels coming into port for supplies. 
The presumption of law is, that supplies 
proper for a foreign ship have been furnish- 
ed on her own credit; and the burden of 
proof is thrown' upon respondents to show 
positively to the contrary. The exception 
sometimes set up to this general rule, of 
cases in which, though the vessel be foreign, 
and her owner also foreign, yet her charter- 
er lives and conducts business in port, and 
has full control of the vessel, and is known 
by the material man to have this control 
and to be responsible for the vessel's con- 
tracts, will be adverted to in the sequel. 

The authorities supporting the principles 
annotmced in what has been said above, 
are numerous and conclusive. I shall cite, 
however, only such as bear directly on the 
case at bar. In the ease of The City of New 
York" [Case No. 2,758], Mr. Justice Nelson 
held, that the agent of the charterers of a 
vessel could bind her for supplies, even 
though the libellants knew that the vessel 
was under charter. In the case of Thomas 
v. Osborn, 19 How. [60 U. S.] 22 et seq., the 
United States supreme court held, that the 
master, though charterer, could bind the 
ship. The reasoning on page 30, that the 
owner could protect himself by stipulations, 
is worthy of special note. In Hill v. The 
Golden Gate [Case No. 6,491], Sir. Justice 
Catron and Judge Treat recognized the right 
of a charterer to bind the vessel. So, in 
the same case when in the com-t below 
[Id. 6,492]. So in the case of Flaherty v. 
Doane [Id. 4,849], where it is said, "Admi- 
ralty liens depend more on services ren- 
dered the ship than on any question of 
agency." In the case of The Patapsco, 
13 Wall. [80 U. S.] 329, a libel for coal 
furnished on the order of the charterer 
was sustained. In the case of The Phoebe 
[Case No. 11,064], it was held, that the mas- 
ter, though charterer, could, on a contract 
of affreightment, bind the ship, and that 
"the owner has his remedy against the char- 
terer." In the case of The Neversink [Id. 
10,133], Mr. Justice Nelson held a vessel liable 
for supplies of coal furnished apparently at 
the master's orders. The ship is liable for 
supplies fm-nished in a foreign port, though 
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the owner is there and ordered them in per- 
son, if lie was non-resident and tliey were 
furnished on the ship's credit The Kalor- 
rama, 10 Wall. [77 XJ. S.] 204. In the case 
of The Freeman, 18 How. [59 U. S.] 182, 
it was held that the charterer cquld bind 
the vessel for the performance of conti-acts 
of affreightment If so, then a fortiori can 
he bind her for those supplies without which 
the conti'act can not be performed. The 
power of a master to bind the vessel and 
her owners even though chartered, is recog- 
Aiized in Bass v. O'Brien, 12 Gray, 477; and 
Arthur v. The Cassius [Case No. 564]. See, 
also, The Nestor [Id. 10,126]; The Sarah 
Star [Id. 12,354]; and The Monsoon [Id. 
9,716]; also Mr. Etting's Essay, 21 Am. 
Law Reg. 2, in note; The India, 14 Fed. 476; 
and The S. M. Whipple, Id. 354. The case 
of The India is in all material respects pre- 
cisely lUce the case at bar. That of the 
Whipple is like in its principles. As to 
whetlier the coal furnished to the Wright 
was necessary, the fact that a vessel is in a 
foreign port itself creates the presumption 
of necessity as to supplies furnished. See 
The Washington Irving [Case No. 17,244]; 
The Eclipse [Id. 4,268]. And the fact that 
the supplies are ordered by the master in a 
foreign port is sufficient proof of the exist- 
ence of a necessity for the supplies and 
for credit, in the absence of fraud or col- 
lusion. See The Grapeshot, 9 Wall. [76 
TJ. S.] 136; The Guy (a case much lit:e 
this at bar) Id. 758; The Lulu, 10 Wall. 
[77 U. S.] 192; The Emily Souder (see para- 
gi-aph 3 of syllabus), 17 Wall. [84 U. S.] 
6U6; air. Etting's Second Essay, 21 Am. 
Law Reg. 85, notes 2, 4; The James Guy 
[Case No. 7,195], affirmed 9 Wall. [76 U. S.] 
758; The Plymouth Rock [Case No. 11,235], 
alfirmed [Id. 11,237]; and The Metropolis 
[Id. 9,o03J. Nor does the presence of the 
owner of a vessel in a foreign port, where 
supplies are ordered by himself, or there 
being ordered by himself, if he be non-resi- 
dent, defeat the lien; for this is abimdantly 
shown by the cases supra. 

The respondent relies upon the cases of 
Beinecke v. The Secret, 3 Fed. 665, ^ heard 
at the same time with Maxwell v. The Se- 
cret, Id.; and The Norman, 6 Fed. 406. As 
to Beinecke's libel, it was for supplies fur- 
nished to and shipped by her charterers in 
New York for the steamer at Jacksonville, 
. Florida, between which port and certain 
foreign ports the Seci-et was running. The 
charterers were residents in New York; the 
supplies were delivered and charged to them. 
The Secret was at the time at Jaclcsonville, 
or on the' route on which she was running. 
All 'the facts of the case were in combat 
with the presumption of law that the sup- 
plies were fm*nished on the credit of the 
vessel. The Secret was not only not in 
port, but a thousand miles ofE; the supplies 
were, of course, not put upon board of her 
by the libellant The vessel was not, there- 
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fore, in port under conditions in which it 
is the policy of the law to encom-age the 
supplying of the needs of foreign vessels; 
and I think the decision of the court, in 
this case, against the libellant, was in enth*e 
harmony with the authorities which I have 
cited. The claim of Maxwell against the 
same vessel was of the same character. 
The supplies were fm'nished at the order 
of charterers resident in New York, and 
were charged to them. When a part of 
them were fm-nished, the steamer, it is true, 
was at New York, but she was about to 
sail for Jacksonville. She was allowed to 
sail while the goods were not yet paid for. 
The bill for the goods was not sent to the 
charterers until several days after the steam- 
er had sailed. The facts of the case were 
all in the teeth of the presumption of law, 
that the supplies were fm-nished on the cred- 
it of the ship; and placed the case beyond 
the reason and policy^ of tlie law encom-ag- 
ing the furnishing of needful supplies to for- 
eign ships. The claim of Maxwell was in 
principle identical with that of Beinecke; 
and the decision of the court was in har- 
mony with the general principle of admi- 
ralty, presuming credit to be given the ship, 
in proper cases for such a presumption. 

The case of The Norman [supra] was not 
so plainly an exceptional one to the general 
rule. The supplies were furnished in New 
York, on the order of charterers resident in 
New York, to a vessel, owned indeed in Bos- 
ton, but registered in New York. The ves- 
sel was running between New York and 
Nassau; and was in the possession, use and 
control of the New York charterers; who, 
if not technically, were actually her owners 
pro hac vice. The ship was thus practically 
divested of the foreign character. She was 
virtually a domestic vessel, owned pro hac 
vice by home charterers'. These special 
facts strongly conflict with the general pre- 
sumption of law, that supplies fm-nished to 
a foreign ship, in a port where owners, char- 
terers and master are all strangers, are 
fm-nished on the credit of the ship; and 
seem to take this case out of the general 
rule. I am not dispc^ed to question the pro- 
priety of the decision rendered in it; espe- 
cially as there may have been facts unre- 
ported that may have influenced it largely; 
but I regret that it was not rested on the 
leading facts to which I haveaUuded. Where 
supplies are fm-nished to a ship which is 
virtually a domestic ship, on the order of 
owners or charterers who are residents of 
the port where they are furnished, and who 
are well known to dealers in ships' supplies 
in that port, it may well appear that the pre- 
sumption of law, that they were furnished 
on the credit of the ship, is overthrown; 
and I think a court may well say to a libel- 
lant, ".you shall not be allowed to manu- 
facture a presumption of law not existing in 
your case, by charging supplies to a ship, 
and affecting ignorance of facts which be- 
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lie the presumption." Exceptions like tliese, 
not only do not discredit a great and sacred 
principle, but really sustain it I do not 
think these last cases named are similar in 
their 3ssential featm:es to the one at bar, 
or conflict with the general principle of the 
liability of a chartered vessel for supplies 
furnished in a port in which she herself, 
her chai'terer, and her owners, are all stran- 
gers. I will decree accordingly. 

[The opinion and statement in this case are 
published from the original MS. as filed in the 
clerk's office.] 



Case No. 6,083. 

The HAROLD HAARFAGER. 

[8 Ben. 216.] i 

District Court, E. D. New York. July, 1875. 

Bill of Lading — DrscHAuos of Cargo— Coofek- 
AGE — Damage. 

1. Cement was shipped in a steamship under 
an ordinary bill of lading. When it was being 
discharged, the heads came out of some of the 
barrels, and some were found with loosened 
staves, so that cement escaped from them on 
the dock, whidi was gathered up and replaced, 
but so as to be injured by an admixture of dirt. 
The loose casks were re-coopered on the dock; a 
portion of them, while waiting to be coopered, 
were left on the dock over night, and being in- 
sufficiently covered, the cement was injured by 
rain. Held, that it was the duty of the ship to 
have had the casks coopered in the hold, if that 
was necessary to prevent the escape of their 
contents while being discharged. 

2. Even if the casks had become loose in the 
hold, by being made of green wood and shrink- 
ing excessively from the heat of the hold, which 
was not proved, that would not discharge the 
ship from her liability for a failure to put them 
in proper landing order before discharging them. 

3. The ship was liable for the cement lost, 
and for the damage to what was injured by rain 
and by being carelessly mixed with dirt. 

A steamer brought a quantity of Portland 
cement, shipped under an ordinary bill of 
lading, and unloaded it at a dock in the East 
river. Many barrels of cement had the 
heads stove in and staves loosened, and ce- 
ment escaped on the dock in quantities, which 
was afterwards scraped up to fill the de- 
pleted barrels, without much care to keep 
it clean. Some barrels that were in bad con- 
dition were re-coopered in the hold, and land- 
ed safely; ofhei-s were not, and were re- 
filled and coopered on the dock. There was 
so much waste that all the barrels could not 
be refilled. A number of barrels stood over 
night on the dock awaiting the coopers, and 
were covered with a canvass, but not suffi- 
ciently to protect them from damage by rain 
that occurred. The consignees complained 
to the stevedore and the officer in charge of 
the ship, during the unloading; and after- 
wai'ds brought this suit for damage and loss 
of the cement. 

1 fReported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



Hawkins & Cothren, for libellants. 
Butler, Stillman & Hubbard, for claimants. 

BENEDICT, District Judge. The demand 
in this case is based upon a bill of lading in 
ordinary form, which acknowledges tlie re- 
ceipt of 2,000 barrels of Portland cement in 
good order and condition. The answer avers 
that the casks in which the cement was 
packed were improperly coopered, whereby 
some of the cement escaped into the ship's 
hold; that this was carefully taken out and 
well and securely coopered up in barrels; 
that many of the cement barrels sufEered 
from the ordinary wear of the voyage, and 
these were coopered ana made tigut, and the 
whole cargo in good order and condition, was 
then delivered to the libellants; and that 
libellants sustained no damage. 

The proofs show that while the casks of 
cement were being landed from the ship, the 
heads came out of many of them, and quan- 
tities of cement escaped from these and from 
other casks upon the dock, which was scraped 
up and replaced in the casks before delivery. 
It is also proved that cement was lost in this 
way— some casks when refilled being found 
not to contain the full quantity shipped. The 
value of the cement in the refilled casks was 
also in some cases impaired by the admixture 
of dirt gathered in the scraping up the ce- 
ment from the dock. The weight of the evi- 
dence also is that 39 casks were detained on 
the dock awaiting the ship's cooper, and 
while there were insecurely covered, so that 
the cement was damaged by rain which fell 
during the night. The proof is insufficient 
to show that the casks in which tne cement 
was shipped were different from ordinary 
casks, or were incapable of sustaining the 
ordinary wear of such a voyage without in- 
jury. It is beyond dispute, that either from 
the loose condition of the casks, or from the 
way in which they were handled, (quantities 
of the cement escaped in the landing, whence 
damage arose. 

The ship avers no pern of the seas; she 
proves no inherent defect in the casks. It 
was her duty to cooper the casks in the hold, 
if tha^ was necessary to enable her to land 
them without losing the contents. Her obli- 
gation to handle them so as not to injure the 
contents is also clear. Her liability is there- 
fore the same, whether the loss arose from 
the loose condition of the casks when placed 
in the slings, or from bad handling after- 
wai'ds. 

It was suggested on the trial, but not 
proved, that the casks were constructed of 
green wood and that heat in the hold had 
shrunk the staves, so that the heads and 
staves were loosened. It is unnecessary to 
decide what would be the effect upon the 
ship's liability, if proof had been given of the 
existence in the wood of the casks of an ex- 
cessive liability to shrink under the ordinary 
heat of a ship's hold. It might well be that 
such a condition would be an inherent defect 
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that would absolve the ship from liability for 
the contents of caslis lost in the ship's hold. 
But even such proof would not excuse the 
carrier for contents lost on the dock in the 
landing, when that loss could be prevented 
by the sei-vices of a cooper in tightening the 
staves and heads of the casks before putting 
them in the slings. 

In this case the obligation to cooper the 
casks in the hold is admitted by the answer, 
and this duty is alleged to have been pec- 
formed by the ship. The defense set up is 
performance. Upon the evidence the con- 
tract was not performed, and the libellant is 
entitled to recover the amount of the dam- 
age arising from the loss of cement from the 
casks refilled, frona the destruction of the con- 
tents of 39 casks* wet while on the dock, and 
from any diminution in value arising from 
the admixture of dirt scraped from the dock 
In the process of refilling. Let a reference 
be had to ascertain the amount of the loss ac- 
cording to this opinion. 



Case No. 6,084; 

HABP V. The GRAND ERA- 

p. Woods. 181.] 1 

Circuit Court, D. Louisiana. Nov. Tenn, 1871. 

Carriers — Cokxecting Likes of Steamers — 

Through Bill op Ladisg — Liability 

FOR Damage to Goods. 

Where several carriers unite to complete a 
line of transportation and receive goods for one 
freight, and give a through bill of lading, each 
carrier is the agent o-f all the others to accom- 
plish the carriage and delivery of the goods, and 
is liable for any damage to- them, on whatever 
part of the line the damage is received. 
[Followed in Richardson v. The Charles P. 

Chouteau, 37 Fed. 533.] 
[Cited in Atchison, T. & S. F. R. Co. v. 
Roach, 35 Kan. 748, 12 Pac. 98; Peterson 
V. Chicago, R. I. & P. Ry. Co., 80 Iowa, 
100, 45 N. W. 575; Knight v. Providence 
& W. R. Co., 13 R. I. 574.] 

[Appeal from the district court of the 
United States for the district of Louisiana.] 
In admiralty. 

George W. Race, W. H. Foster, and B. T. 
Merrick, for libellant 
R. H. Marr, for respondent 

WOODS, Circuit Judge. On March 14, 1870, 
A. H. Redford shipped, at Nashville, eight 
boxes of books, on the steamer Tyrone, to be 
transported to New Orleans and delivered to 
libeUant A bill of lading was delivered by 
the officers of the Tyrone, by which the Ty- 
rone reserved the right of reshipping. The 
Tyrone proceeded to Cairo and transferred 
freight and bill of lading to the Grand Era, 
which received the goods and adopted the 
bill of lading. On March 25, 1870, the Grand 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 



Era arrived at New Orleans and delivered 
said eight boxes to libellant The books in 
five of the boxes were damaged by water, to 
the amount of $-^2.91. The answer of George 
L.^Kouns, claimant alleges that the boxes 
were not transferred from the Tyrone to the 
Grand Era, but from the Tyrone to the wharf 
boat at Cairo, and thence to the Grand Era. 
That the Grand Era had no agreement or 
understanding with the Tyrone, but the con- 
tract of the Grand Era was made with the 
shipper at Cairo, and was simply to transport 
the boxes from Cairo to New Orleans and 
there deliver them to the consignee. That 
the Grand Era did not assume or adopt the 
terms of the biU of lading given by the Ty- 
rone, and did not become privy to or bound 
by any contract made by that boat That the 
books were well and carefully stowed on 
board the Grand Era and received no damage 
while so on board, and were delivered in the 
same condition in which they were received 
at Cairo, Wm. P. Turpin and John Tansy 
testify that the books in the boxes were in 
good condition and di'y when delivered to 
the Tyrone. John M. Cloud, clerk of the 
Grand Era, witness for claimant testifies 
that the books were in apparent good order 
when received from the Cairo Transfer Com- 
pany, and they were delivered in the same 
order. They were stowed on the boiler deck 
besile the baggage of passengers, and he 
saw them every day and saw no damage 
done' them. The original bill of lading went 
through, and the Grand Era paid the Tyrone 
her share of the freight James Kerr, for 
claimant testifies that the eight boxes were 
received at Cairo from one C. T. Hinde, agent 
of the Nashville Packets. They were re- 
ceived about March 18, and delivered in New 
Orleans, March 24 or 25. He says: "We 
gave to Hinde a transfer bill of lading, com- 
prising all the freight shipped by said Hinde 
to a number of parties. The books were 
stowed on a barricade, which is a rack be- 
tween decks, and witness did not see how 
they could have been damaged by water." 
The libeUant testifies that the bill of lading 
given by the Tjrone was brought to his store 
in Camp street on March 25, 1870, and pay- 
ment of freight demanded by a clerk of tbe 
owners of the Grand Era. 

The evidence .satisfies my mind beyond 
doubt that the books were in good condition 
when delivered to the clerk of the Tyrone, 
and received on board that boat at Nashville, 
and that they were in a damaged condition 
when delivered by the Grand Era to Harp, 
the consignee, at New Orleans. The evidence 
does not disclose whether the damage was re- 
ceived while the books were on the Tyrone, 
or after they had been delivered to the Grand 
Era. So that the question is presented, is the 
Grand Era liable for damage occurring while 
the freight was on the Tyrone, or at the 
wharf boat at Cairo? -As the Grand Era re- 
ceived the goods in apparent good condition, 
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even if she is not liable for damage whlcli 
■was sustained liy the goods before such de- 
livery, the burden of proof is on the re- 
spondent, to show that the damage did not 
happen after they were delivered to her. 
The burden of proof is on the carrier, to 
show that a loss was occasioned by a cause 
for which he is not responsible. Nelson v. 
Woodruff, 1 Black [66 U. S.] 150; English v. 
Ocean Steam Nav. Co. [Case No. 4,490]. As 
already intimated, the evidence on this point 
is balanced and unsatisfactory. But even if 
the damage occurred on the Tyrone or wharf 
boat, we think the defendant is primarily 
liable. When several carriers unite to com- 
plete a line of transportation and receive 
goods for one freight, they are" each liable 
for damages, subject to reclamation against 
the party by whose act the damage occm-red. 
Hart V. Rensselaer & S. R. Co., 4 Seld. [8 
N. T.] 37. Any other rule would subject 
shippers and consignees to such great incon- 
venience and uncertainty as to amount to a 
denial of a remedy. It sometimes occurs 
that in the course of transportation, freight 
passes into the custody of four or five differ- 
ent steamers or railroads, all forming one 
line and giving through bills of lading. To 
I'equire the owner to ascertain to which one 
the damage is attributable before he brings 
his action, is putting a burden upon him, 
which makes relief almost impossible. Each 
earlier is the agent of all the others to ac- 
complish and complete the carriage and de- 
livery of the goods, when a tlu'ough bill of 
lading is given and freight charged. Under 
this rule of law we entertain no doubt that 
the defendant is liable in this action for the 
damage sustained by the consignee. The 
damage is satisfactorily shown to be $422.19, 
for which, with interest and costs, let a de- 
cree be entered against the steamboat and 
the obligors on the bond of release. 



Case No. 6,085. 

In re HARPER. 

[6 Chi. Leg. News, 279.] 

District Court, D. Minnesota. May, 1S74. 

Baskruptct —z Bar to Debtor's Dischakge — 
Fraudulent Prefekbsoes, Gifts, Etc. 

[The fraudulent preference ■ "contrary to the 
provisions of this act," and the fraudulent pay- 
ment, gift, transfer, etc., of property, mentioned 
in section 29 of the act 1867 (14 Stat. 531), as 
being a bar to the debtor's discharge, must be 
such as are denominated frauds by the terms of 
the law, and particularly described in section 
35. Hence giving a preference more than four 
months before the filing of the petition, or mak- 
ing a payment, gift, transfer, etc., more than 
six months before the same date, will not bar 
the discharge.] 

[Cited in Re Wolfsliill. Case No. 17,930.] 

Demurrer to speclflcations against a dis- 
charge. 

Gilman, Clough & Wilde, for creditors. 
Gordon E. Cole, for bankrupt. 



NELSON, District Judge. John B. Harper, 
who had been adjudged a bankrupt in this 
court, having applied for a discharge from 
his debts, certain of his creditors, opposing 
such discharge, filed three distinct specifica- 
tions wherein they set forth the grounds of 
their opposition. To the first and third of 
these specifications the bankrupt interposed 
demurrers, averring that the matters alleged 
therein are not sufficient in law to prevent 
his discharge. The questions arising upon 
these demurrers are submitted to the court 
for decision. The first specification charges, 
in substance, that the bankrupt has given a 
fraudulent preference contrary to the provis- 
ions of the act establishing the system of 
bankruptcy, in that he did within sis months 
before the filing of the petition of adjudica- 
tion of bankruptcy against him, being insol- 
vent, and knowing that fact, and being in- 
debted to one W. J. Van Dyke in a large sum 
of money, pay a portion of said indebtedness, 
with intent to thereby prefer him over the re- 
maining creditors. The question for my con- 
sideration, presented by the demurrer to this 
specification, is whether such a state of facts 
creates a preference fraudulent under the act 
and forbidden thereby, which would prevent 
a discharge. 

Section 29 declares, among other things, 
that "no discharge shall be granted * *■ * 
if the bankrupt * * * has given any fraud- 
ulent preference contrary to the provisions 
of this act." There is another clause of this 
section denying a discharge if, in contempla- 
tion of becoming a bankrupt, any payment is 
made for the purpose of preferring a credit- 
or, but it is not pretended that this specifica- 
tion is framed to cover such a charge. The 
specification of fraudulent preference must, 
in my opinion, be governed by the first sub- 
division of section 35, and can be a prefer- 
ence fraudulent under the act only when 
made within four months before the filing of 
the petition in bankruptcy. See Bean v. 
Brookmire [Case No. 1,168]. It is urged that 
there is no limitation in section 29 reciting 
the transactions which forbid a discharge on 
account of a fraudulent preference, but I 
think the designation, "fraudulent preference 
contrary to the provisions of the act," is def- 
inite enough, and refers us to the 35th sec- 
tion to ascertain the character of the transac- 
tion. The demurrer to the first sipecification 
is therefore sustained. 

The third specification charges that the 
bankrupt made a fraudulent transfer of some 
part of his property, in that he expended 
large sums of his own money, during the 
years 1867, 1868 and 1869, in permanent im- 
provements upon property belonging to his 
wife, with intent to hinder, delay, and de- 
fraud his creditors. The demurrer to this 
specification must also be sustained. 

It is true, that the fraudulent acts alleged 
would entitle the assignee to recover the 
amount of money expended by the bankrupt 
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in improTements upon the property owned by 
his wife, if done with the Intent charged. 
The assignee has the same legal and equita- 
ble rights that any creditor had before the 
adjudication of banliruptcy; but when it is 
considered that the policy of the bankrupt 
law, while it provides for an equal distribu- 
tion of the estate among the creditors, also 
contemplates the discharge of the bankrupt 
unless he has committed an act specially men- 
tioned in section 29, I think the character of 
fraud set up in this specification can not be 
regarded such as would bar a discharge. In 
my opinion, 'the fraudulent payment, gift, 
transfer, etc., of property mentioned in this 
section, must be such as are denominated 
frauds by the terms of the bankrupt law and 
particularly described in section 35. Such 
transfers are denounced, and the bankrupt 
making them forfeits all right to his dis- 
charge. The construction urged by the so- 
licitor for the creditors would embrace all 
conveyances, if fraudulent as to creditors, 
whether under the bankrupt act, the state 
statute, or the common law. The right of 
the assignee to the possession of the entire 
estate of the bankrupt, and to recover by 
proper proceedings property fraudulently dis- 
posed of, is full and ample; but the limita- 
tion of the right of the bankrupt to a dis- 
charge is restricted to the prohibitions in 
section 29, and where the frauds mentioned 
are not expressly defined therein, we must 
look to other portions of the bankrupt act for 
an explanation. This specification does not 
charge a fraudulent transfer within the 
terms of section 35, and is not sufficient 
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Case ISTo. 6,086. 

HARPER V. COOKE et al. 

SAME V. STEVENS. 

[5 Ban. & A. 50.] i 

Circuit Court, D. Massachusetts. Dec, 1879. 

Patents— Improve ji EXT in Pi,y Traps— Noveltz 

— INPJIISGEMENT. . 

Reissued letters patent number 6,493, dated 
June 22d, 1875, for an improvement in- fly traps, 
held to be novel and infringed by the defendants. 

[This was a proceeding in equity by James 
M. Harper against Howard O. Cooke and 
others, and was heard with another suit of 
the same nature by the same plaintiff against 
Nathaniel B. Stevens, for the alleged in- 
fringement of reissued letters patent No. 6,- 
493, granted to plaintiff June 22, 1875. The 
original patent, No. 131,098, was granted to 
him September 3, 1872.] 

1 [Reported by Hubert A. Banning, Esq., and 
Honry Arden, Esq., and here reprinted by per- 
mission.] ' 



Thos, H. Dodge, for complainant 
Thos. Weston, Jr., for defendants. 

LOWELL, Circuit Judge. These suits are 
brought for the infringement of the reissued 
patent granted the plaintiff. No. 6,493, dated 
June 22d, 1875, for an improvement in fly 
traps. The specification and drawings show 
a cylinder made of wire cloth, inside of 
which is a much smaller cone of the same 
material, with a hole in its top; these are 
supported by a circular wooden block or 
base, flat on its lower surface and hollowed 
on its upper surface, and with shoulders and 
projections upon which the cone and cylin- 
der are to rest, leaving openings for the 
greater part of the circumference through 
which the flies are expected to crawl. The 
operation of this trap is said to be that the 
flies crawling up through a narrow and dark 
passage into the part of the trap containing 
the bait and covered by the small cone, are 
attracted by the light above and find their 
way into the large cylinder, but cannot re- 
member the way for a return journey, and 
collect in the upper trap. The specification 
disclaims a trap whose base block contains a 
convex sui'face upon the inside, and claims: 
"1. The concave base block, having exten- 
sions and shoulders in combination with the 
cylinder and cone, substantially as described. 
2. The base block, having passages in its 
periphery and a concavity inside thereof, in 
combination with the cylinder, substantially 
as de.seribed." The advantage of the con- 
cave block is that it will retain liquid bait. 

In this case, as in so many others, the field 
of invention has been thoroughly explored 
before and since the date of the patent and 
the inquiry is whether that part which fair- 
ly belongs to the patentee is narrow enough 
on the one hand to escape the earlier con- 
structions, and broad enough on the other to 
cover those which are later. The patent of 
Reuben Shaler, granted in 1859, describes a 
fly trap of wire gauze, which has an upper 
and lower receptacle connected by a trap- 
door, which is kept sufficiently open by an 
upright piece of wire. The base block has a 
mode of entrance for the flies substantially 
like that of Harper, but it is convex on the 
upper or inner side, and the liquid bait was 
put upon a rag or sponge which was fastened 
to the block. The other conti-ivances which 
are prqved to antedate Harper, have not the 
peculiar advantage of the mode of construct- 
ing the entrance, which makes it difficult 
for the flies to find their way out It is Sha- 
ler's trap which caused the disclaimer jn 
Harper's patent, and it is that which raises 
the only nice point of novelty. The connec- 
tion between the upper and the lower trap 
is much more simple and compact in Hai*- 
per's contrivance, and 'the trap-door is dis- 
pensed with, as well as wire posts by which 
Shaler supported his upper bell-shaped re- 
ceptacle. This is in addition to the change 
in the base block from convex to concave,' 
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which is admitted to be a useful change. 
It is not necessary to inquire whether Har- 
per would infringe Shaler, because the pat- 
ent of the latter has long since expired, but I 
think it reasonably clear, in view of the ex- 
isting traps, that Harper made an improve- 
ment upon Shaler which will support a pat- 
ent for a limited claim; that is, for the com- 
bination of such a block with such a cone 
and cylinder as he describes, in substantially 
the same way. 

Then, does the trap made by the defend- 
ants Howard and Samuel Cooke, and sold 
by the defendant Stevens, infringe Harper's 
patent? It differs in two particulars, which 
amount to patentable differences in the opin- 
ion of the defendant's expert, Jlr. Walker, 
and a patent has been or is to be applied for; 
but the new patent, if one should be ob- 
tained, may infringe the old. The differ- 
ences are not obvious on a hasty inspection. 
They are these: The lower and upper cages 
are firmly fastened together at the bottom. 
This is an improvement; but as Harper's 
corresponding cages are so made as to fit to- 
gether at the same place, the difference is 
immaterial in the trap when in operation. 
Then, instead of cutting away a part of the 
circular base block, so as to leave suitable 
projections and shoulders to receive the cage 
or cages, the defendants attach to a circular 
base block three pieces of bent wire, or thin 
plates of brass, which serve as shoulders 
and projections, and at the same time, being 
elastic, they serve as springs to keef) tlie 
cage and block united, which is another im- 
provement, but likewise unessential to the 
trap when in use. Harper describes his cone 
as fitted closely to the block, but springs 
would certainly be more effectual than the 
best fitted unelastic block. The defendants' 
trap, when standing upon a table ready for 
use, has a base block with a concave ring 
cut out of it, on the upper surface, to receive 
the molasses or other liquid bait, and with 
openings not distinguishable in function or 
mode of operation from those of Harper, 
with an inner and an outer cage of wire gauze, 
resting upon the block at the same place, and 
for the same purpose, and in substantially 
the same way, with those of the plaintiff. 
From the comparison which I have given, 
it is apparent, I think, that the defendants 
have taken the combination of the plaintiff, 
and that the improvements which they have 
made are by way of addition to, rather than 
avoidance of, his mode of construction. 

I, therefore, find the patent valid, and to 
have been infringed. As the defendant in 
the second case merely sells the traps made 
by the defendants in the first case, an ac- 
counting in the fii*st case will, I suppose, be 
all that is necessary at present. Decree in 
the first case for injunction and account. 
Decree in the second case for injunction. 

[For another case involving this patent, see 
National Manuf g Co. v. Myers,' 15 Fed. 237.] 
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HARPER V. DOUGHERTY et al. 

[2 Craneh, 0. C. 284.] i 

Circuit Court, District of Columbia. May 7, 
1822. 

Equity — Effect op Responsive Akswbb — Sale 
OF A Ch.\ttbl— Specific Pekform- 

AXCE of CoSTRACT. 

1. To constitute a valid sale so as to change 
the property in a chattel, there must be a certain 
price agreed upon, and the thing must be de- 
livered, except in the case of a vessel at sea. 

2. The answer, so far as it is responsive to the 
allegations in the bill, is conclusive evidence, 
unless contradicted by two witnesses, 

3. Quaere, whether a court of equity can or 
ought to decree the specific execution of a con- 
tract for the sale of personal goods in any case 
whatever. 

Bill in equity by Samuel Harper against 
Daniel Dougherty, John McPherson, Daniel 
McPherson, John McPherson, Jr., Thomas 
Tuley, and Nathaniel S. Wise. It states that 
the plaintiff, in March, 1819, purchased of 
John McPherson & Son, (who were the said 
John McPherson and Daniel McPherson, car- 
rying on the business of tanning leather un- 
der the firm of John McPherson & Son) a 
quantity of sole-leather to the amount of $2,- 
243.99 then lying in the vats; that it was not 
delivered because it was not entirely in a 
state to be removed, and J. M. & Son, were 
by agreement to complete the leather and de- 
liver it to the plaintiff. That the sale was 
bona fide; and that J. M. & Son received a 
valuable and full consideration for the same. 
That they afterwards failed in business. 
That John McPherson, Jr. set up a claim to 
the leather and took possession of it. That 
he is a man of desperate circumstances, and 
entirely without property, or the means of 
paying the plaintiff. That Daniel Dough- 
erty, knowing of the plaintiffs claim, pur- 
chased the leather of John McPherson, Jr. 
but has not paid for it That J. M., Jr. re- 
fuses to deliver up the leather to the plain- 
tiff. The bill then prays an injunction, and 
that the money in Dougherty's hands may be 
applied to pay the plaintiff; and for gen- 
eral relief. A supplemental bill states that 
Dougherty had conveyed the leather by a 
deed of trust to N. S. Wise to secure the pay- 
ment of his (Dougherty's) two notes to J. M., 
Jr. for $1,750 each, and prays that Wise may 
be made a defendant, and tliat the plaintiff 
may have the benefit of the trust, and that 
the property may be sold to pay the plain- 
tiff's claim. The answer of Daniel McPher- 
son denies that he or any of the firm of J. M, 
& Son, ever made the sale of sole-leather to 
the plaintiff, which is charged in the bill; or 
ever entered into any contract with the plain- 
tiff whereby this defendant or the said firm 
became bound to deliver to the plaintiff any 
quantity of sole-leather. The answer of 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Dougherty admits that he had notice of the 
plaintiff's claim when he purchased the leath- 
er of J. M., Jr. The answer of John Mc- 
Pherson, Jr. states that J. M. & Son, being 
indebted to him in the sum of $3,201.68 in 
April, 1818, engaged to deliver him one thou- 
sand Spanish hides manufactured into mer- 
chantable sole leather. That in April, 1819, 
Daniel McPherson gave him possession of 
whatever hides then remained in the tan-yard 
in part liquidation of his claim for one thou- 
sand doUarSj and that he sold them to Dough- 
erty for $4,500, and they were delivered to 
him by Tuley by the authority of this de- 
fendant 

air. Mason and Mr. Jones, for plaintiff. 
Mr. Swann and 'Mr. Wise, for defendants. 

> 

CRANOH, Chief Judge (THRUSTON, Cir- 
cuit Judge, a.bsent). The questions arising 
in tliis case are: (1) Was there a complete 
sale of the leather, so as to change the prop- 
erty, and vest it in the plaintiff? If not, then 
t2) Was there such a contract for the sale and 
delivery of the leather as a court of equity 
will enforce? If not, then (3) Whether there 
was any contract which gave the plaintiff a 
specific lien on any, and what quantity of 
leather. (4) If there was any such sale or 
couti-act with Daniel MbPherson, or with J. 
M. & Son, then the title of J. McPherson, Jr. 
must be examined, because he dates his title 
in April, 1818, one year before the plaintiff's? 
(5) If the plaintiff is entitled to any decree in 
his favor, shall it be for a specific delivery of 
the leather, or for as much money in Dough- 
erty's hands as will satisfy the plaintiff's 
claingi? 

1. To constitute a valid sale of a chattel, 
so as to change the property, there must be 
a certain price agreed upon, and the thing 
must be delivered; except in the case of a 
vessel at sea, when the transfer is made by 
the grand bill of sale. In the present case 
the sale is expressly denied by the answer, 
which is evidence, and conclusive, unless con- 
tradicted by two witnesses to the same point. 
And it is contended that this answer is con- 
tradicted by two witnesses; but this will be 
considered hereafter, if necessary. By the 
plaintiff's own showing in the bill, no price 
was fixed to the leather, anu it was not de- 
livered. If, therefore, there was any con- 
tract about the leather, it was not such a sale 
as transferred the property to the plaintiff. 

2. Was there such a contract for the sale 
and delivery of the leather ,as a court of 
equity will enforce? This question may be 
divided. IsL Was there a contract for the 
sale and delivery of the leather? and 2d. If 
there was, can a coux*t of equity decree a spe- 
cific performance? First, was there a con- 
tract for the sale and delivery of the leather? 
Tlie bill states the affirmative. The answer 
positively denies it; and the plaintiff has pro- 
duced no evidence of such a contract It is 



true that Mr, Rinlier and Mr. Litle testify 
that Daniel McPherson admitted that the 
hides which J. M., Jr. claimed were the iden- 
tical hides which he (D. M.) had sold to the 
plaintiff; and Mr. Binker adds, that he un- 
derstood D. M. as admitting distinctly that, 
he had sold the hides as charged by the plain- 
tiff, and as denying that they were actually 
transferred to J. M., Jr. The latter circum- 
stance is not noticed by Mr. Litle; but he 
says that D. M. "added that he did not at 
the time, intend to deliver them to said Har- 
per." It may be obsei-ved, that these affida- 
vits appear to have been taken ex parte, and 
without notice to the defendants.- There was 
no cross-examination. The point of the ques- 
tion, which appears to have been put to D. M. 
in the presence of the committee of the 
monthly meeting, was respecting the identity 
of the hides, and not the sale, or the terms of 
the sale. Neither the price nor the quantity 
of the leather was mentioned; nor is there 
the least evidence on that subject The sale 
which was spoken of at the meeting might 
have been the sale which is stated in the de- 
fendant D. M.'s answer, which was aban- 
doned, and which is admitted in the plain- 
tiff's affidavit Admitting, however, that the 
answer of D. M. is contradicted by two wit- 
nesses, yet the plaintiff has failed to prove 
the terms of the contract There is no evi- 
dence of the quantity of leather sold, nor of 
the price; nor of the amount due to the 
plaintiff. What is there, then, for the court 
to enforce? It cannot make contracts for the 
parties; nor can it enforce contracts not 
proved. 

3. There is no evidence of any otlier con- 
tract, which gave the plaintiff any specific 
lien on any quantity of leather. The plain- 
tiff having failed to show any contract which 
would entitle him to relief in a court of 
equity, it becomes unnecessary to inquh-e into 
the validity of the title of John McPherson, 
Jr. or of Daniel Dougherty; or to consider 
the question whether a court of equity can, 
or ought in any case, to decree the specific 
execution of a conti-act for the sale of per- 
sonal goods. Bill dismissed, with costs. ■ 
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Case No. 6,089. 

HARPER V. NEFF et al. 

[6 McLean, 390.] i 

Circuit Court, D. Indiana. May Term, 1855. 

Chattel Mort&age — Security for Pbbformasce 

OP COXTRACT— SUBSTITUTION. 

A mortgage having been given on certain ar- 
ticles of property to secure the payment of ?1,- 
500, a subsequent agreement was entered into 
between the parties to deliver over to the mort- 
gagor the articles of property, on his giving se- 
curity to sell the same at reasonable prices, and 
account to the mortgagee every fifteen days for 
the proceeds, and pay the same over to him, &c. 
The security was given, and an action being 
brought on the new agreement, the security 
pleaded that the original mortgage on the ar- 
ticles had been assigned to him. To this plea 
the plaintiff demurred. The court held that this 
plea was no answer to the declaration;- that 
the new agreement was substituted for the mort- 
gage, the plaintiff relying on the personal se- 
curity given instead of the lien on the articles 
of property. 

[This was an action at law by John M. 
Harper against Edwin W. Neff and James 
Blake.] 

Henderson & Mackenzie, for plaintiff. 

OPINION OF THE COURT. The plaintiff 
states in his declaration, that on the 21st of 
January, 1S53, by their deed of that date, the 
defendants bound themselves to the plaintiff 
to pay him the sum of $1,500, which deed was 
and is subject to a certain condition there- 
under written, which condition — after recit- 
ing that said Neff was then indebted^to the 
plaintiff by a judgment in the Marion circuit 
court in about the sum of sixteen hundred 
dollars, and that the plaintiff then had a bill 
of sale on certain articles of jewelry, tools, 
&c., such as were usually kept in jewelry 
and watch stores, to secure the payment of 
said sum of about sixteen hundred dollars, 
and that said articles of jewelry were then 
deposited by the plaintiff in the safe at S. A. 
Fletcher's banking house, and were then of 
the cost price of fourteen hundred and 
twenty-nine dollars, and that said plaintiff 
was then about to re-deliver to the said Neff 
said articles of jewelry, &c., to be by him sold 
to the said Neff, returning the proceeds to 
the plaintiff or his attorneys— was and is, that 
if the said Neff should use due and proper 
diligence to make sale of the said articles at 
reasonable prices, and would, every fifteen 
days after the same should be delivered to 
him as aforesaid, render an account and pay 
over the proceeds of such sales to Henderson 
& Mackenzie, or the other authorized agents 
of the plaintiff, until, of such proceeds, the 
plaintiff should receive the sum of fourteen 
hundred and twenty-nine dollars, with accru- 
ing interest thereon, the obligation should be 
void. To which condition there was and is 
also thereunder written this proviso, that if 
said Neff should prefer to re-deliver to the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



plaintiff said jewelry or any part thereof, the 
same should be received by the plaintiff at 
its cost price on said obligation, and should 
operate as a payment of fourteen hundred 
and twenty-nine dollars. The plaintiff avers 
the delivery to Neff of the jewelry, &c., and 
that he neither re-delivered the jewelry nor 
paid the proceeds, or any part thereof, of 
the sales made, &e. The plea alleges "that at 
and before the time of executing by said 
Blake & Neff of the writing obligatory in said 
declaration mentioned, the said plaintiff held 
a mortgage or bill of sale executed by said 
Neff, which is the same bill of sale named 
in said declaration, by which said Neff mort- 
gaged and sold to said Harper all the jewelry, 
goods, tools, &c., named in said writing obli- 
gatory, and a large amount not mentioned 
in said writing obligatory, amounting in all 
to the sum of two thousand, forty-three dol- 
lars, and thirty-one cents; which mortgage 
was conditioned that said Neff should pay to 
the said Harper the sum above stated, with 
all interest due and to become due thereon, 
for which said Neff had executed his certain 
promissory notes, amounting in the aggregate 
to the sum aforesaid, which mortgage was in 
full force and unsatisfied at the time of the 
execution of said writing obligatory in said 
declaration mentioned, and said Harper was 
then holding said goods, jewelrj', tools, &c., 
in said writing obligatoi-y named, by virtue 
of said mortgage; and the said defendants 
say that after said writing obllgatoiy had 
been executed and delivered to plaintiff, the 
said plaintiff for value received did, after said 
jeweliy, tools, &c., had been, under the terms 
thereof, delivered to said Neff for the pur- 
poses therein stated, assign said mortgage to 
James Blake, by means whereof tlie said 
Blake became and was the owner of said 
goods, jewelry, &c., in said declaration men- 
tioned, and the said writing obligatory be- 
came and was void and of no effect," *i&e. To 
this plea the plaintiff filed a general de- 
murrer. 

The plea is no answer to the declaration. 
The agreement on which the action is founded 
recites a previous mortgage given- on the jew- 
elry, tools, &c., to secure the payment of a sum 
amounting to sixteen hundred dollars. This 
mortgage in the agreement is called a bill of 
sale, but that does not alter the legal effect 
of the instrument. The jewelry, &c., at this 
time, was in possession of the plaintiff, and 
the agreement states, that he was about to re- 
deliver the jewelry, &c., to Neff, the mort- 
gagee, who "bound himself to sell it at a rea- 
sonable price, and pay to the plaintiff or his 
attorneys, every fifteen days, the amount re- 
ceived on such sales, until the sum of $1,429 
should be paid; and Neff had the option to 
return the articles to the plaintiff, at their 
cost, in payment of the sum last mentioned, 
and Blake was security for Neff that he 
would faithfully perform the agreement In 
his declai-ation, the plaintiff sets forth, as a 
breach of the undertaking, that Neff had 
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neither paid over any part of the proceeds of 
the sales, nor returned to the plaintiff the 
articles, &e. The defendants plead that the 
original mortgage, which was superseded by 
the new agreement, was assigned over by 
plaintiff to Blake, one of the defendants. 
The plaintiff had relinquished the mortgage 
by the new agreement, in which Blake was 
security. The assignment of the mortgage, 
therefore, could have no effect on the new 
agreement. The plaintiff, in delivering the 
jewelry, tools, &c., to Neff, abandoned the 
mortgage, and relied on the personal security 
of Blake; and, if the mortgage could 'have 
any effect whatever in the hands of Blake, it 
could have no other than to operate as an 
indemnity to him for the liability he had in- 
curred hy signing the new agreement The 
demurrer is overruled, and judgment must be 
entered on the new agreement 



Case Wo. 6,090. 

HARPER et al. v. NEW BRIG. 

[Gilp. 536.] 1 

District Court E. D. Pennsylvania. March 10 
1835. 

Mabitime LiESs— Repairs and Materials— State 
iiAW — Sale of Vessel uxder Preferred 
OLAiirs— Ki(jHT OP Lien Obeditor to S -rplus 
—Assignee of a Vessel Sjbject to a Lies. 

1. A lien of workmen and materialmen on a 
vessel, m a port to which she belongs, depends 
entirely on the provisions of the state law by 
which it IS given. ^ 

[Cited in DaWs v. Child, Case No. 3,628: 
im^7' F^ Y""^^' I^,- 8.933; The Alida, Id 
ScSfntfd^ll/"^^^"^' ^'' ^'''^'' 

2. The debts for which a lien on a vessel is 
given, are those contracted by the master and 
owner for work and materials used in building, 
repairing or furnish ng her: the persons to 
whom such a hen is given, are the workmen and 
materialmen, who furnish the work and mate- 
rials so used. 

^?ocfty;°i?.'i6^ii^- "^'^ ^" ^''' ^^ ^- 

,3. Where work or materials, necessary for 
^ZSllh ^^P»^"°S or supplying a vessel, are 
furnished on a contract with an intermediate 
agent or person who is not the owner or master! 
Srfi^^^-'^f*^^ workmen and materialmen, nor 
such intermediate person or agent have a lien 
on the vessel. 

^S? 2?7^P^^J^n*^ ^-mi^K Medora, Case No. 
ii,2d7; Carroll v. The Leathers, Id. 2,455.] 

in^;n^^^n?. money, subject to distribution, is 
. m court after the report of an auditor, the de- 
cree does not follow the report of the auditor 
been ?ak"n%o it^'"''^^' ^^''''"^^ ''*' exception has 

^h^'^^J^^r ^ surplus remains in court after 
^rfmh^nUt^ I ""^^^f ^l "^ .P™ceeding in rem in the 
tw^^fZ' "■ ^^^\^' ^^^P» ^ J^en or appropria- 
^i^^nf^ ^^A^' y«isel Precedently legally fixed, mav 
claim a, distribution of such surplus, although 
his ongina] demand was not such as could be 
proceeded for in the admiralty. 
[Cited in The Fanny, Case No. 4,637: The 

fri^kT^S^?''^^^'^ Remnants 'in Coirtt 
Id. 11,697; Leiand v . The Jledora, Id. 8,- 

1 [Reported by Henry D. Gilpin,. Esq.] 
llFED.CAS. — 37 
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I 237; The Velocity, Id. 16,911; People^s 
Ferry Co. y. Beers, 20 How. (61 TJ. S.) 402; 

Editf Id 4,28f ] * ^^^^ ^'*' ^'^^^' ^^ 

6. Where a vessel, bona fide assigned by the 
owner, is subsequently sold under a lien of 
workmen and materialmen, the assignee is en- 
titled to a distribution of the surplus, in pref- 
erence to a creditor having no such appropria- 

The New Brig having been condemned and 
sold by the decree of the court made- at Au- 
gust sessions, 1834 [Case No. 3,643], the- 
money arising from the sale was brought into- 
court for distribution. A great number of 
claims were filed, and among them one on the- 
part of Charles A. Harper and William C> 
Bridges. All of them were referred to art 
auditor for liquidation. On his report being: 
made to the court, Messrs. Harper andl 
Bridges filed exceptions thereto. 



HOPKINSON, District Judge. In August 
last a libel was filed in this court by William 
S. Davis and George W. Lehman, against a 
certain vessel called the New Brig, praying: 
for process of attachment against her, and 
that she might be condemned and sold for 
the payment of certain debts due to the 
libellants, and conti-aeted with them by the 
owner of the brig,, for materiaJs furnished 
by them, and used by them, in building her. 
The process was accordingly ordered, tbe 
vessel was attached, and a final deci-ee of 
condemnation made, after which the vessel 
was in due course sold, and the proceeds of 
the sale brought into court whei-e they now 
remam, subject to the order of the court for- 
theu- disti-ibution. A great number of per- 
sons who furnished work or materials for- 
the brig, have presented their claims to m&- 
coui-t and prayed for payment out of the- 
moneys which proceeded from her sale 
Among them is the libel and claim of Charles: 
A. Harper and William C. Bridges, who, withi 
their petition, filed their account, consisting: 
of several items, and amounting in the whole 
to the sum of six thousand and eighty-five 
dollars and seventy-eight cents. This claim' 
with all the others, was referred to an au- 
ditor to audit and examine all the accomrts- 
and distribute the funds in court amongst the^ 
claimants. The auditor has performed this: 
duty, and made a report of his proceedings 
to the court No exception was taken to- liis: 
report but one on the part of Messrs. Davis 
and Lehman, which was dismissed; and an- 
other on the part of Messrs. Harper ana 
Bridges, which is now to be decided. These- 
libellants take exception to the report- a> 
Because the auditor has reported, that a part 
of their account, or claim, was a lien on the 
vessel by virtue of the acts of assembly of 
this commonwealth of the 27th March 1784 
[2 Laws Pa. p. 95], of the 5th March 1819 IT 
Laws Pa. p. 161], and of the 11th April 1825 
[8 Laws Pa. p. 437]. (2) Because he has re- ■ 
ported, that in the distribution of the funds 
arising from the sale of the brig, the claim, 
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of Messrs. Harper and Bridges sliould be 
postponed to the claims of tlie otlier claim- 
ants enumerated. Some other exceptions are 
set out, but they depend upon the decision of 
the question mainly argued at the bar, that 
is. whether the account of Messrs. Harper 
and Bridges, or any part of it, gave them a 
lien on the brig, or a preference of payment 
out of the funds now in court, on the ti-ue 
consti-uction of the acts of assembly above 
referi'ed to. Some of tJie items of this ac- 
count have not been insisted upon as liens, 
or debts, entitled to a preference; such as the 
account of J. Thomas for salt, twenty-three 
dollars and seventy-five cents; of G. Good, 
for scraping, twenty dollars; and of advances 
made by Messrs. Harper and Bridges to 
Jacob Tees, of cash, at sundry times, to build 
the brig, two thousand two hundred and 
forty-eight dollars and twenty-one cents. 
The other items of the claim consist of the 
accounts of several persons for work or ma- 
terials furnished for the said brig, all of 
which were contracted for by Messrs. Harper 
and Bridges, and on their credit and respon- 
sibilitv, and the greater part of which has 
been actuaUy paid by them. More than half 
of Collins' bill, of four hundred and fifty dol- 
lars, is paid, and the whole of that of Bald- 
win, for copper, amounting to fifteen hundred 
and eleven dollars and twenty-five cents. 
Soker's account for ship chandlery, of four- 
teen hundred and twenty-one dollars and 
forty-eight cents, is paid. Indeed, there re- 
main unpaid of these accounts, only those of 
Hart and Flannegan, plumbers, for eighty 
dollars and sixty-two cents; and W. and S. 
Brown, riggers, for two hundred and two dol- 
lars and forty-four cents. 

The claim of Messrs. Harper and Bridges, 
as they have put it forth in their libel, is as 
follows: They allege that, between the 22d 
Febraary, 1834, and the 1st October, of the 
same year, at the request of Jacob Tees, who 
was building a new brig at the port of Phila- 
delphia, they did provide, furnish and de- 
liver to the use of the said brig, divers spars, 
blocks, copper, nails, ropes, rigging and 



other materials, necessary in the building 
and rigging of the said brig; and, also, at the 
request of the said Jacob Tees, did procui-e 
and cause divers work, labour and services 
to be done in and upon the building of said 
brig, by riggers, painters, plumbei-s and oth- 
ers, by them the libellants employed and 
paid for that purpose; and also that they did 
advance large sums of money to the said 
Jacob Tees, to be laid out by him, and which 
were so laid out, in and about the building 
and rigging of the said brig. The first claim, 
which charges that the libellants themselves 
furnished the materials enumerated, cannot 
be maintained, as they are clearly not of the 
description of persons mentioned in the acts 
of assembly, as entitled to the Ijenefit given 
.by them. The last mentioned claim, to wit, 
for moneys advanced by them, to Jacob Tees, 
to be laid out in buUding the brig, is not now 
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insisted upon as entitled to a lien and pref- 
erence. Of course, the whole case tm-ns on 
the second allegation, that is, that the li- 
bellants did procure and cause divers work, 
labour and services to be done in and upon 
the building of the said brig. So the case 
stood at the argument, since which, on the 
suggestion of the court, an amendment has 
been made to the libel, aUeging, in substance, 
that the petitioners did procure and cause to 
be provided, furnished and delivered to the 
use of the said brig, and which were used 
and employed in and upon her, certain 
enumerated materials necessary for her 
building. In short, in respect to the materials 
which are now the subject of conti-oversy, 
the petitioners allege (1) that they did, them- 
selves, provide and furnish them to and foi- 
the brig; and (2) that they did procure and 
cause them to be provided and fiu-nished by 
other persons, which persons were after- 
wards paid and satisfied therefor, by the pe- 
titioners. 

The argument, on both sides, admits that 
the right of the petitioners must depend upon 
the provisions of the act of assembly of 
Pennsylvania, passed on the 27th March, 
1784, and its supplements. The title of this 
act declares its object to be, "to secure the 
persons employed in the building and fitting 
ships and vessels for sea, by making the 
body, tackle, furniture and apparel of such 
ships and vessels, liable to pay the several 
tradesmen employed in building and fitting 
them, for their work and materials." The 
preamble of the act declares, that the busi- 
ness of ship building is an important branch 
of the commerce of the state; that the 
"tradesmen employed in this business are 
liable to losses by reason, that the persons 
employing them are frequentiy masters of 
ships, strangers and persons having no fixed 
property in the country," and that the ships 
or v^sels .are not liable to pay the amount of 
their bills, "whereby their labour and mate- 
rials have been taken to satisfy other debts." 
To remedy this evil, it is enacted, that "ships 
and vessels of all kinds, built, repaired and 
fitted within this state, are hereby declared 
to be liable and chargeable for all debts con- 
tracted by the masters or owners thereof for 
or by reason of any work done or materials 
found or provided by any carpenter, black- 
smith and others for, upon and concerning 
the building, repairing, fitting, furnishing and 
equipping such ship or vessel, in preference 
to any, and before any other debts, due and 
owing from the owners thereof." By the 
spirit as well as the language of this act, the 
debts to be preferred, are those which are 
contracted by the master or owner of a ves- 
sel, for work or materials found or provided, 
for the building of her, and the persons to be 
secured in the payment of said debts, are the 
mechanics and materialmen, by whom such 
work and materials are furnished and pro- 
vided. These persons are to have a lien, a 
preference of payment, upon and out of their 
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own labour and materials, which shall not be 
taken from them to pay other debts. Nei- 
ther the policy nor the enactments of the law 
go beyond this; and the law is satisfied when 
the debts, described as the objects of its 
protection, are paid and satisfied. The courts 
of Pennsylvania, not considering such prefer- 
ence to be entitled to judicial favour, have 
given a strict construction, to a similar enact- 
ment in favour of mechanics and others em- 
ployed in building a house, in many cases; in 
that of WilUams v. Tearney, 8 Serg. & R. 58, 
in that of Hinchman v. Lybrand, 14 Serg. & 
B. 33, and in that of HUls v. Elliott, 16 Serg, 
& R. 56. The* parties to the contract pro- 
tected- by the provisions of the act, are de- 
clared to be the owner, or master of the 
vessel on the one side, and the person fur- 
nishing work or materials for her on the oth- 
er. Indeed the latter are particularly de- 
scribed, as carpenter, blacksmith, mastmaker, 
sailmaker, shipchandler, and others; so that 
it would seem, that the mere fact of furnish- 
ing and providing materials for a vessel, will 
»ot give the lien, unless done by some of the 
persons mentioned and described in the act; 
and the supplements afterwards enacted, to 
extend the protection to venders of sail doth 
iind lumber merchants, confirm this construc- 
tion of the law. 

The counsel of the petitioners, not denying 
■this construction, has endeavoured to show 
that the contracts in question, although not 
made directly by the mechanics and materi- 
^men with the owner of the brig, were so 
made virtuaUy, by a fair legal implication 
and intendment With whom did Mr. Col- 
lins, Captain Baldwin or Mr. Ker, make their 
contracts for the materials- furnished by them 
for this brig? Who was their debtor? On 
whose responsibility did they part witli their 
•property? Did they know Jacob Tees in the 
whole transaction? Did they make any con- 
tract, directly or indirectly with him express- 
ly or by any legal implication? The whole 
testimony, to which I wiU generally refer, 
for there is no^contrariety in it on this ques- 
tion, no ambiguity to be explained, shows di- 
rectly and affirmatively the contrary.- Tees 
was a man of no credit; a man they would 
trust for nothing; with ,whom they would 
have no such dealings, and would make no 
contracts. It is clear that these contracts 
were made, not with the owner of the vessel, 
but with Messrs. Harper and Bridges, on 
■their personal credit and responsibility. The 
•only contract with Tees, was made by the pe- 
titioners themselves, for their indemnity and 
security, but such a contract is also without 
the bounds of the act, because they do not 
■fall within the description of persons or cred- 
itors to whom the lien and preference are 
given. 

But It is contended by the petitioners,- that 
In making these contracts, they acted as the 
agents of the owner, and that thus the con- 
tracts may be said to have been made, by the 
jnechanics and materialmen and the owner, 
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through the agency of the petitioners. The 
evidence does not sustain this view of the 
case; certainly the creditors did not consider 
that they were making contracts with the 
petitioners, as the agents of Tees, but for 
themselves and on their own account and 
responsibility. So they are- charged in the 
biUs. The petitioners never made any other 
suggestion, or pretended they were acting as 
the mere agents of another. This notion of 
agency is repudiated by all the cause. But, 
if it were so, how would it help the petition- 
ers? Either as principals or agents, they 
have paid the bills; there is an end of the 
debt so far as the materialmen are concerned; 
and it is to them that the benefits of the law 
are given, and not to agents who make con- 
tracts, who take upon themselves and guar- 
antee debts, and afterwards actually pay 
them. From that 'moment it is a contract 
between the agent and the principal, either 
made before the contracts were made for the 
materials, or raised by the law on his paying 
and advancing the money for the principal. 
In either case it is not a contract, or a debt 
within the provision of the acts in questioQ. 
The agent makes his' contract and arrange- 
ment with his principal, for his services, or 
for his advances, in his own way, for such 
reward, or such security as they may agree 
upon, and they look to each other, according 
to the terms of their contract, for a faithful 
performance of their respective stipulations. 
But with all this, the act to encourage ship 
building and give a preference to mechanics 
employed in building vessels, has nothing to 
do. It is a common debt, a common contract 
between the parties, and to. be recovered itf 
the common way. It is also obvious, that in 
order to support the claim on this ground 
and tb consider it as a debt of the owner, 
contracted by his agent with the material- 
men, it is necessary* to drop Messrs. Harper 
and' Bridges as the claimants, for, in their 
own right, for themselves, they cannot main- 
tain it, and to put in their places, the persons 
that have been paid. How can this be done? 
They are answered at once; they are paid; 
they have no claim or debt, unsatisfied, either 
against Sir. Tees or his brig. They are no 
longer creditors, on this account, of the own- 
er, or of the ship, or of Messrs. Harper and 
Bridges. Their debt is extinguished by the 
payment; it exists, for no purpose, against 
any body or thing. A new contract, a new 
debt, may have arisen by this payment be- 
tween other parties; but the materialmen 
have no part or interest in it But, may the 
petitioners use the names and rights of other 
persons to enforce or recover their debt from 
Mr. Tees? Can they take to themselves, for 
their own use, the security which the law 
gave to the materialmen and mechanics, and 
to them alone? On what" ground do they 
claim this right or this equity? If as agents, 
paying money for their principal, then it was 
the payment of the principal, and there is an 
end of the debt and the security given by the 



HARPER (Case No. 6,090) 

law for it, and of all the rights dependent up- 
on a connection with the debt; if as sureties, 
paying the debt of their principal, it must he 
shown hy some authority or established prin- 
ciple of law, that a surety, paying a debt in 
such circumstances, succeeds to, or may as- 
sume the privileges granted by the act of as- 
sembly to creditors and contracts of a differ- 
ent character and description. No debt is 
due to the surety until he pays the original 
debt, and then one arises, by implication of 
law, from his principal to him; but the same 
act, and the same moment that give birth to 
this new debt, are the death of that which 
is the object of legislative favour. They do 
not and cannot exist together. The surety 
has no debt until he has cancelled, annihilat- 
ed the claim of the mechanic, nor can the se- 
curity given for the payment of that debt, 
secure it. The letter of the law, the policy of 
the law is satisfied, when those persons for 
whose benefit they were enacted, are paid, 
and their contracts fulfilled. It never intend- 
ed to cai-ry on this preference, to continue 
this lien, through all the channels of equity 
that may spring from the original transac- 
tion. But if we were to admit that this right 
of preference, this privilege, is such a one as 
may be adopted, transmitted by an equitable 
implication, assumed at will; if it may be 
separated from the debt it was given and in- 
tended to secure, and be attached to another 
debt, another contract of a different charac- 
ter, with a different consideration, and be- 
tween other parties, still it is a necessary pre- 
liminary, that the right should have existed 
in the persons from whom it is pretended to 
be derived. Here, then, we must return to 
the original debts and the original creditors, 
on whose rights the petitioners found their 
present claim, and we shall find that they 
were not contracted with the owner of the 
vessel, nor on his credit, nor the credit of the 
brig, but on a contract Tf ith the petitioners 
personally, and on their credit and responsi- 
bility, which, therefore, is not such a contract, 
nor such a debt, as falls within the provi- 
sions of the act of assembly. The persons, 
then, who furnished the articles in question, 
sold them to Messrs. Harper and Bridges, by 
whom they w^ere delivered to Mr. Tees for 
the use of his brig. On such a sale no lien 
attached to the brig; no right of preference 
was vested in them; and, of course, none 
could be transmitted to the petitioners by im- 
plication of law or otherwise. 

Under these different views of the case, 
in no aspect in which it presents itself, can 
I discover any principle which will author- 
ise me to comply with the prayer of the peti- 
tioners, and award to them a preference of 
payment, out of the funds now in court, aris- 
ing from the sale of the brig, to indemnify 
them for the moneys they have actually paid 
for materials employed in building her. As 
to the small accounts, or sums, that remain 
unpaid, but for which they are responsible, 
they have not even the equity which attaches 
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to the other cases; in fact, they have no debt, 
no claim, until they do pay. The remaining 
part of the petition which prays for the rem- 
nant, or surplus of the funds in court, after 
paying and satisfying the preferred debts, as 
reported by the auditor, will be the subject of 
the future consideration and order of the 
court. 

The exceptions were overruled, and the re- 
port confirmed. 

The libel and petition of Messrs. Harper 
and Bridges, besides the prayer and claim dis- 
posed of in the opinion given by the court on 
the exception to the report of the auditor, con- 
tained a prayer that the sui-plus remaining in 
court, after satisfaction of the preferred 
claims, should be adjudged to be paid to 
them. 

HOPKINSON, District Judge (March 20, 
1835). The libel and petition of Charles A. 
Harper and William C. Bridges, trading under 
the firm of Charles A. Hai-per & Co. prays, in 
the first place, that their claim and debt may be 
paid out of the moneys in court, proceeding 
from the sale of the New Brig, as a preferred 
debt, in common with the other debts entitled 
to a preference under the provisions of the act 
of assembly of 27th March, 17S4; and, in the 
second place, if that should be denied, that 
the surplus of said proceeds, remaining after 
the satisfaction of the claims adjudged to be 
paid, shall be paid to them. The first prayer 
of this petition has been denied by the court, 
and the other is now to be considered and de- 
cided. This claim on the surplus or remnant 
of the proceeds of the sale of the brig, was 
presented to the auditor, and by him allowed 
and reported accordingly. It has been ar- 
gued, that no exception having been made to 
this report, it is final, and, of itself, entitles 
the petitioners to the money. I cannot assent 
to this doctrine. The money in court is suffi- 
cient, as it always must be where there is a 
surplus, to pay all the petitijjners, whose 
claims have been allowed, their respective 
debts. They are all satisfied, and have nei- 
ther any interest nor right to interpose in the 
disposition of the remainder of the fund. 
There is, therefore, no party in court to take- 
exception to the report of the auditor for the- 
distribution of the surplus; but it is, never- 
theless, the duty of the court to look carefully 
to the disposal of it. It cannot go out of the- 
custody of the court, but by the action and or- 
der of the court, and no such order will he- 
made, until the court is well satisfied that tht 
party asking for it is legally entitled to it. It 
is not a derelict to be picked up by the first 
person who may lay his hand upon it; it has 
a legal owner somewhere, and to him only 
should it be transferred. The decree of the- 
court, in such a case, will by no means fol- 
low the report of the auditor as a thing of 
course, because no exception has been taken 
to it; but must be made on the judgment 
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and responsibility of tlie court, there being no 
parties whose consent will cure an error. 

The power of a court of admu*alty over 
these remnants or sm-pluses is not. an arbi- 
trary power, but is governed by principles, 
which the coui-t is bound to observe before 
It acts, whether there be or be not a party 
in court, having an interest or disposition 
to obtain a proper distribution of them. 
We have but few reported adjudications on 
this subject, but there is enough to put us 
on the ground, on which such claims should 
stand. I will advert to them, somewhat at 
large, because, this being the first case of 
this description that has called for my de- 
cision, I wish to have my views of it fully 
understood. In the ease of The John, 3 
C. Rob. Adm. 2SS, the facts were these. The 
ship was an American vessel, sold under a 
dea-ee of the court for wages, which being 
paid, a surplus remained of about seven hun- 
dred pounds. A motion was made to arrest 
this money on behalf of Messrs. Wright & 
Oo. who had supplied ai-ms and stores to the 
ship, on a voyage from London to Venice. 
It was m'ged, for the claim, that, as it was 
a foreign ship, the pai-ty could have no oth- 
er remedy. The application was supported 
by an affidavit of one of the claimants, 
which exhibited these facts: that, in the 
year 1798, the American ship John, R. Jack- 
son, master, being in the river Thames, was 
chartered, on a voyage from London to 
Venice, with a cargo or freight; that Ameri- 
can ships being then exposed to capture by 
the Algerines and the French, it became ex- 
pedient that she should be armed jfor her de- 
fence, and have on board additional stores; 
that the master of the ship applied to the de- 
ponent's house to be furnished, with such 
arms and stores as he stood in need of, and 
they accordingly fm-nished them; that, with- 
out these supplies the ship could not go on 
her voyage with safety, and without paying 
a heavy premium of -insurance; that the sup- 
ply of arms and stores was so furnished on 
the credit of her voyage, and on the assur- 
ance of the solvency of her owner, John Don- 
aldson, of Philadelphia. The ship went on 
her voyage, and returned to London in 1799, 
when, on the application of the master, a 
fui-ther supply of stores was fm-nished. Re- 
peated applications had been made to the 
agent or broker of th6 ship, as well as to 
the master, for payment, but no part could 
be obtained. When the ship was sold, a 
principal part of the arms and stores, fur- 
nished as aforesaid, remained on board and 
were also sold, and the proceeds thereof 
brought into court The owner, John Don- 
aldson, became insolvent; the master, Jack- 
son, died in America; and the petitioners 
had no prospect of obtaining payment, unless 
the court woul^ enable them to recover it 
out of the balance of the proceeds, arising 
from the sale of the ship, remaining in court 
On these facts, the court thought there was 
a distinction in the case of foreign ships 
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against which the party could have no other 
remedy; but there being an attachment of 
the proceeds on the part of another credit- 
or, and, of course, a conflicting claim, the 
money was not to be paid to the petitioners 
until it was removed. Afterwards, this be- 
ing done, the com-t said, that the cases had 
been looked up, and that it had continued 
to be the practice of the court to allow ma- 
terialmen to sue against remaining proceeds 
in the registry; and the payment was de- 
creed. The dea-ee. It will be observed, was 
for supplies of arms and stores, necessary 
for the safety of the ship, furnished by the 
petitioners, du-ectly to her, in a foreign port 
at the request of the master, on the credit 
of her voyage; and the court seems to have 
considered the petitioners to be, in fact ma- 
tei-Ialmen furnishing the articles In question 
dh:eetly to the ship. Oei-tainly It was a case 
in which the master had the right to hy- 
pothecate the vessel, and, in a future case, 
we shall see the importance of this circum- 
stance. This case of The John will fm-ther 
show, that a like decree was refused for a 
creditor, whose account was of a general 
and imsettled natm-e. It was as follows. 
In September, 1798, the ship arrived at Lon- 
don, from Philadelphia, with a cargo; and, 
by the master, Jackson, was put into the 
hands of the appearer, to collect the freights 
and do the necessary ship's business, as 
agent She was chartered for Venice, and 
the outfit and insm-ance for that voyage, 
were paid by him, and he also, by the order 
of Jackson, insm*ed the ship from Venice 
to London, and on her arrival made various 
disbursements and advances for her, which, 
with some other charges included In his ac- 
count, made a final balance due to him of 
two hundred and ninety-six pounds, five 
shillings and ten pence. He further states, 
that the owner of the ship was bankrupt, 
and the master dead in America, and that 
he has no chance of recovering the balance 
due to him, but from the proceeds of the ship 
remaining in com-t; that he had paid all the 
tradesmens' bills and demands against the 
ship, with some exceptions, for which he did 
not consider himself responsible, they being 
employed by said Jackson himself. The 
court rejected the petition, observing that 
the account was of too general and unset- 
tled a natm-e to entitle the party to this 
remedy. 

I. find a case decided in this court with 
much consideration-, which confirms the doc- 
trines of that just cited, and explains more 
fully the principles of the decision. I refer 
to that of Gardner v. The New Jersey [Case 
No. 5,233]. It was a suit for mariner's 
wages, in which a decree of condemnation 
was passed and the ship sold. There re- 
mained a surplus or remnant, after the pay- 
ment of aU the sums adjudged to be paid, 
with the costs and charges. The petition of 
the master was presented, stating, that he 
had expended,, during the voyage, for pilot- 
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age and mariners' wages, and other charges 
necessary for the ship's use, two hundred 
and fifty-seven dollars which remained un- 
paid; and that there was due to him for 
wages as mastei', eight hundred and twenty- 
seven dollars. Another petition was also 
presented by W. Baldwin, stating that he 
was employed as physician in and for the 
ship, on her voyage, and that there was due 
to him for his services one hundred and 
sixty-seven dollars. The petitioners respect- 
ively prayed, that the sums due to them 
should be paid out of the surplus moneys re- 
maining in court, after the payment of the 
sums decreed. The judge says, "When I 
first came into this court, I made, in several 
instances, distribution of surplus money, 
under the idea that I had power so to do, 
agi-eeably to the doctrine now stated (in the 
argument) to justify me in granting the pray- 
ers of the petitions: but, on experience, I 
found myself involved in many diificulties, 
in the application of this doctrine." He de- 
clares that he found it necessary to fix some 
general rules for his government in the dis- 
tribution of surplus moneys, and determined 
"that it shall appear, that a sum claimed out 
of the surplus or remnant is, either of itself, 
or in its origin, a lien on the ship, or other 
thing out of which the moneys were pro- 
duced." This rule, he says, is justified by the 
practice of the civil law, of the English chan- 
cery, and of the courts of common law. 
Proceeding on this principle he allowed the 
claim of the master for the sums paid by him 
abroad to the mariners, as well as for moneys 
advanced by him in foreign ports, which he 
considered to be liens for which the ship was 
hypothecated. Supplies afforded by material- 
men and pilotage, are suable in the admiral- 
ty, and "if the master pays demands for those 
claims, he represents the claimants, and the 
lien continues on the moneys produced by the 
sale of the ship." I am not prepared to adopt 
the suggestion that the lien continued, either 
upon the ship or her proceeds, after the debt 
was discharged for the payment of which it 
was given; but it is enough for the principle, 
that the debt, in its origin, was a lien on the 
ship: it was for necessaries furnished in a 
foreign port, for which the ship was liable, 
and for which the master had power to 
hypothecate her. The judge observes, that 
for materialmen and domestic pilotage, and 
the sums due on their account, he has gen- 
erally referred the parties to the state juris- 
diction, wishing to avoid collisions, "but -for 
those furnished or paid in foreign ports, or 
here on ships on then: voyage, and not at the 
port of outfit, the owners being resident here, 
I have reimbursed or distributed out of sur- 
plus money.s, where liens or hypothecations 
have appeared to me to have attached." On 
the same principle, wharfage has been al- 
lowed out of proceeds, as the wharfinger 
might detain the ship until payment While 
therefore, the judge allowed the claim of the 
master to be paid, out of the surplus, for his 
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advances made for the ship abroad, he re- 
fused his claim for wages, on the ground that 
"his contract was clearly personal, and made 
with and on the credit of the owners resident 
here, and not on that of the ship." In con- 
cluding his opinion he adds, 'T deem it an ex- 
clusion from a distribution, or a claim to the 
sm-plus, imless a lien or appropriation is pre- 
cedently and legally fixed, that those who 
claim such distribution could not sue in the 
admiralty for their demands." If, therefore, 
a lien or appropriation of the thing, or mon- 
ey proceeding from it, is legally fixed, the 
party may claim the distribution, although 
the original demand was not such as could 
be sued for in the admiralty. 

Adopting the rules or principles so well 
explained in the cases I have referred to, 
we must apply them to the case now under 
consideration. The claim of the petitioners 
to the surplus in question may be considered 
as resting on two grounds, either of which, 
if maintained, will entitle them to it: (1) 
The original debt (2) The bill of sale made 
and executed by Jacob Tees, the owner of the 
brig, dated on the 23d November, 1833, by 
which she was sold and transferred to the 
petitioners. 

1. As to the original debt It began with 
a personal conti-act or arrangement made 
between Tees and the petitioners, by which 
they were to procure and furnish materials, 
and advance money for the building and 
equipping of the brig, the details of which 
contract are set out in the deposition of Tees. 
It was altogether a personal agreement be- 
tween the parties, giving no lien upon the 
vessel, and clearly not suable in the admiral' 
ty. In the performance of this agreement, 
the petitioners contracted for and purchased 
from various persons, certain materials to be 
used in the construction of the brig, biit which 
were sold and delivered solely on the credit 
and responsibility of the petitioners, with- 
out any reference to or dependence upon the 
owner, or the brig, for payment The whole 
transaction took place here, in the port Avhere 
the vessel was built and the owner resided. 
The sale and delivery of the materials in 
question were, in truth, made to the petition- 
ers and not to Tees; who, however, after* 
wards received them from the petitioners on 
such terms, for security and reimbursement, 
as they had previously agreed upon. It was 
an affair between themselves, in which the 
persons who furnished the materials had no 
part or concern. This case, then, differs in 
its essential features from that of The John. 
That was a foreign ship, whose owner was 
in a distant country, with whom no conti-act 
was made, and to whom no credit was giv- 
en. The advances were made altogether on 
the credit of the ship and her earnings, and, 
if she was not made liable for repayment, 
the creditors had no remedy for the recovery 
of their demands. The arms and stores, in 
that case, were furnished by the petitioners 
directly to the ship, and the court consid- 
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ered them as materialmen, and not as mer- 
eliauts purchasing the articles from material- 
men on their credit, for, in the final decree, 
The court, as the reason for it, says, "It has 
been the practice of the court to allow ma- 
terialmen to sue against proceeds in the reg- 
isti-y." Nor will the claim of the petitioners, 
on the ground of the original debt, stand bet- 
ter on the principles adopted by Judge Pet- 
ers in the. case of Gardner y. The New Jersey 
[supra]. The debt due by the owner of the 
brig to Harper and Bridges never was suable 
in the admiralty, never was a lien on the ves- 
sel, nor can be so on the proceeds of her 
sale. The law never appropriated the brig 
or her proceeds for the payment of their 
debt It was the common case of money paid 
and advanced, and goods sold and delivered, 
by one man for the use of another, on a 
personal contract and responsibility to be 
sued for and recovered in a court of common 
law. 

The remaining title, which the petitioners 
set up to sustain their claim to the money in 
court, is the bill of sale made by Jacob Tees 
to them on the 23d November, 1833, which, 
for a consideration of three hundred dollars, 
grants, sells and transfers to them "the Jiull 
of a new brig, now building by said Tees at 
his ship-yard;" and Tees further engages to 
finish her. Jacob Tees, in his deposition, says 
that he gave Harper & Co. that bill of sale 
as a security for payment of the money the 
firm advanced, and that he was to pay them 
two and a half per cent besides the interest 
or to take their notes at four months, with- 
out interest until due. The bill of sale on its 
face assigns and transfers absolutely to the 
petitioners all the right, title and interest of 
Tees in and to the brig, or, as explained by 
his affidavit gives them a lien or mortgage 
upon her for the payment of the advances 
In money and materials made by them for 
her building. If, then, on the supposition of 
an absolute sale, the petitioners are consid- 
ered as standing in the place of Tees, with 
all his rights, they would be entitled to the 
surplus money which remains after satisfy- 
ing all the claims upon the vessel and her 
proceeds; especially in the absence of any 
conflicting claim or right to it But the right 
of the petitioners stands equally strong on 
the other ground or supposition. The brig 
has been fairly and bona -fide assigned or 
pledged to them for the payment of moneys 
advanced by tUem, in good faith, to the own- 
er, and actually expended and applied in 
building her. They have therefore obtained 
a preference of any general creditor of Tees, 
even if such a one could come into this court 
for these funds. They show a "lien or ap- 
propriation" of the vessel, which was 'legal- 
ly fixed," and which gives them a precedence 
over any a*editor having no such secmlty or 
appropriation of this property for the pay- 
ment of his debt; and the appropriation fol- 
,lows tlie pro'ceeds or the sale of the brig 
pledged and appropriated. 



Decree. It is ordered, adjudged and de- 
creed, that the surplus and remnant of the 
proceeds of .the sale of the new brig, after 
payment of all sums adjudged to be paid, 
and costs and charges, amounting, as ap- 
pears by the auditor's reports, confirmed by 
tiie court, to the sum of thirteen himdred 
and nineteen dollars and sixty-six cents, be 
paid by the clerk of the court to the petition- 
ers, Charles A. Harper and William O, 
Bridges, trading under the firm of Charles A. 
Harper & Co. 



Case ISTo. 6,091. 

HARPER et al. v. REILT. 

p. Cranch, C. C. 100.] i 

Circuit Court District of Columbia, Nov. 
Term, 1802. 

"WlTNESS^MPEACHMENT — CkEDIBILITT, 

The declarations of a witness not under oath, 
may be given in evidence to discredit his tes- 
timony. 

Trover for two hogsheads of sugar. The 
defendant moved for the continuance of the 
cause to the next term on account of the ab- 
sence of a witness. The affidavit stated that 
the witness would prove a conversation be- 
tween himself and Gilpin, a witness who it 
was supposed would be produced on the part 
of the plaintiffs [Harper and Lyles]. 

THE COURT refused a continuance, be- 
cause the testimony of the defendant's wit- 
ness would not be competent on the princi- 
ple that the declarations of a witness not un- 
der oath, shall not be adduced against the 
witness' declarations on oath. Quaere. See 
Peake, Ev. 84, 85, and 3 Burrows, 1244. On 
motion, THE COURT granted a new trial. 



Case No. 6,092. 

. HARPER V, SMITH. 

[1 Cranch, 0. C. 495.] i ■ 

Circuit Court, District of Columbia. July 
Term, 1808, 

Actions on Bonds — Obligok as Witness pob 
Sdkett — Instkcctioxs of Court— Pi,ead- 

ING AND PkOOF— VAElASfOE. 

1. The principal obligor in a bond is a com- 
petent witness for the surety. 

[Cited in Virginia v. Evans, Case No. 16,969: 
Piles V. Plum, Id* 11,165.] 

2. The court will not give an instruction upon 
a point not material to the issue, 

3. An averment that the usurious contract 
was made in November, is supported by evi- 
dence that it was made in September. The va- 
riance is not material. 

Debt on a joint and several bond, executed 
by Douglas as principal, and Smith as surety. 
The action against each obligor was several. 

Mr, Taylor, for defendant, offered Douglas 
as a witness in this action against Smith, and 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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cited Abrahams v. Bunn, 4 Burrows, 2251; 
Smith V. Prager, 7 Term R. 60; Jordaine v. 
3LasIibrooke, Id. 601; Lockart v. Graham, 1 
Strange, 35- 

Mr. Swann, for plaintiff, objected, because 
Tie swears to discharge himself; for if Har- 
per recovers against Smith, Smith may re- 
cover upon motion against Douglas, with the 
-costs of this action. 

E. J. Lee, in reply, cited Peake, L. E. 93, 
128, 129; Carter v. Pearce, 1 Term B. 163; 
rand Bent y. Baker, 3 Term R. 27. 

THE COURT (nem. con.) admitted Mr. 
Douglas to be sworn. 

The plea was usury, and Mr. Swann, for 
plaintiff, contended that the contract as laid 
in the plea being that J. &. D. Douglas should 
give their bond, and the bond on oyer being 
a bond signed "J. & D. Douglas," with only 
one seal, and the names subscribed by James 
Douglas only, the evidence did not support 
the plea. The usurious contract must be 
strictly proved. Carlisle v.Trears, Cowp. 671. 

THE COURT (DUCKETT, Circuit Judge, 
icontra) refused to instruct the jury that the 
t)ond produced on oyer was not the bond of 
J. & D. Douglas, because they supposed the 
question not material to the issue. The aver- 
ment in the plea was, in substance, that the 
bond in the declaration mentioned was ex- 
ecuted in pursuance of the corrupt agreement, 
and the description of the bond, calling it the 
bond of J. & D. Douglas, was not necessary 
to be proved, the proof being that the bond 
in the declai-ation mentioned was given in 
execution of the corrupt agreement. 

The allegation in the plea was, that the cor- 
rupt agreement was made on the day 

■of November, and the evidence was, that the 
terms of the agreement were concluded in 
:September. 

THE COURT (nem. con.) said the variance 
■was not material. 



HARPER V. STEVENS. See Case No. 6,086. 



Case No. 6,093. 

HARPER V. "WEST. 

[1 Cranch, 0. 0. 192.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Bill of Exchange— Acceptasce — Executor de 
Sos Tort, 

1. If the agent of the drawee of a bill write an 
order on the back of it to another person to pay 
it, this order is evidence of the drawee's ac- 
ceptance of the original bill. 

2. Evidence may be given to show that the 
<iefendant is executrix in her own wrong, with- 
out charging her as such. 

Assumpsit, upon a bill drawn by Luke, on 
"West, in favor of plaintiff, and accepted by 
"West, by 0. Stephenson, his agent The evi- 

1 [Reported by Hon. William Cranch, Chief 
Judge-l 



dence was an order drawn by Luke, on West, 
and on the back of it, an order drawn by 
Stephenson, in behalf of West, on the treas- 
urer of the theatre. 

Mr. Jones, for defendant, objected, that 
this was not evidence of an acceptance by 
West 

But THE COURT overruled the objection, 
being of opinion that if Stephenson was the 
authorized agent of West for that purpose, 
his indorsement, in the form in which it was 
written, amounted to an acceptance. Moor 
V. Withy, Esp. 42. 

Mr. Jones, objected to the plaintiff's giv- 
ing in evidence acts to prove the defendant 
to be executrix in her own wrong, contend- 
ing that if he meant to rely upon such evi- 
dence, he ought to have stated it specially 
in his application. 

But THE COURT (nem. con.) permitted 
the plaintiff to go into evidence of acts of 
intei-fering with the goods of the deceased, 
&c. 



HARPER'S FERRY CASE. See Case No. 2,- 
013. 

HARRELL (BEALL v.). See Case No. 7,- 
222. 

HARRELL (JARRELL v.). See Case No. 7,- 
222. 

HARRIES (UNITED STATES v.). See Case 
No. 15,309. 



Case No. 6,094. 

The HARRIET. 

District Court, E. D. Pennsylvania- July 28, 
1848. 

Shipping— Average— Port of Necessity— Meas- 
ure OF Damages- Authority of Master 
over Cargo— Freight. 

1. The expenses and charges of going to a 
port of necessity are properly the subject of gen- 
eral average only where the voyage has been or 
might have been resumed; not where it has 
been abandoned, from necessity. 

[See Barnard v. Adams, 10 How. (51 U. S.) 
270; Columbian Ins. Co. v. Ashby, 13 Pet 
(38 U. S.) 331; Scudder v. Bradford, 14 
Pick. 13; Delano v. The Gallatin, Case No. 
3,751.] 

2. The ordinary measure of damages for the 
breach of a contract of affreightment, where the 
goods have been unlawfully disposed of at an 
intermediate i>ort, is their prime cost, with inter- 
est, and charges of shipment and transportation. 

[See Jackson v. The Julia Smith, Case No. 7,- 
130.] 

3. The master has no authority to sell the 
cargo in order to make repairs, unless he be 
clearly unable to procure funds on the credit 
of the ship, or to hypothecate the cargo. 

4. Where a vessel has been captured, on her 
voyage, and condemned at an intermediate port, 
and part of the cargo has been restored and sold 
at the same port, no freight is due therefor. 

[See Sampayo v. Salter, Case No. 12,277; 
The Nathaniel Hooper, Id. 10,032.] 

[Decided bv Kane, District Judge. Cited in 
1 Brightly, Dig. 69, 239, 787, and 792, to the 
points as stated above. Nowhere more fully re- 
ported; opinion not now accessible.] 
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Case Wo. 6,095. 

The HARRIET. 

[OIc. 184.] 1 

District Court, S. D. New York. Sept, 1845. 

Rdles of Court— Costs. 

1. Under the rule of this court, in suits in 
rem for services on board of vessels on the 
North rivers a libellant crinnot recover costs 
when less than $50 is in demand, if he had a 
clear remedy therefor known to him, in the lo- 
cal courts. 

2. The onus is upon the claimant to show that 
-the libellant had such remedy, to entitle himself 
to a decree for costs. 

3. The object of this rule was to prevent an 
unnecessary resort to the expensive proceedings 
in rem. It will not be so enforced as to compel 
the mariner to resort to the local courts only in 
case his remedy there is convenient and sure. 

4. A similar doctrine prevails in the civil law, 
and is also employed as a means for preventing 
the creation of costs unnecessarily in the prose- 
cution of demands. 

In admiralty. 

Mr. Marbury, for libellant 
Mr. Shufeldt for claimant 

BETTS, District Judge. The libellant sues 
In rem by a summary proceeding, to recover 
wages earned by his son, a minor, as a hand 
on board the schooner Harriet, making trips 
from Saugerties, Ulster county, to Troy, Al- 
bany, Hudson, New- York, Brooklyn, and 
some other ports on the Bast river. The tes- 
timony of the boy proves the services to have 
tieen rendered, and that $17.25 is due for his 
wages. This evidence is corroborated by 
otlier witnesses, except as to the balance due. 
They were unable to testify to that point 
The claimant attempted, by cross-examina- 
tion of the boy and the exhibition of his own 
memorandum book, to prove that a larger 
araount of payments had been made him, but 
in this he was unsuccessful, and nothing was 
elicited to conflict with his evidence in chief 
as to the actual balance due. 

Upon the facts proved, in my opinion there 
can be no doubt that the libellant is entitled 
to recover, as claimed, $17.i:5, with interest 
from the first of August last Indeed, this is 
not very seriously controverted by the counsel 
for the claimant, but the point most discussed 
and relied upon arises on the question, wheth- 
er the libellant shall recover or pay costs in 
this court and in this form of action. It 
was proved by the boy, that the claimant, 
who is master and part owner of the schoon- 
■er, lived in the same to'wnship with, and 
but four or five miles distant from the li- 
Ijellant and that the libellant made the bar- 
gain personally with him for the services 
•for which this suit has been instituted. The 
■claimant further proved that he occupied a 
house and a small piece of land at that place, 
as owner, and had money at interest, §700 at 
■one place and $200 at another. The rule en- 
forced in this court in this respect Is, in 'suits 



1 [Reported by Edward R. Olcott, Esq.] 



■ 



in rem for services on board vessels upon in- 
land waters of the state, the libellant shall 
not recover costs, if he had a dear remedy 
known to him, in the local law courts. 
Where the owner or master, hiring a marinei 
for that service, is of undoubted responsi- 
bility, and can be proceeded against conven- 
iently by the mariner at his place of resi- 
dence, and the seaman chooses to resort to 
the expensive process of the admiralty, his 
costs of suit should be borne by himself, and 
not be thrown upon the owner. The debi 
may be collected with equal celerity and cp'" 
tainty in a justice's court at a charge of a 
few shillings, as before this tribunal under 
the burthen of costs exceeding the amount of 
the debt * To show that his case does not fall 
within the principle of the practice, the libel- 
lant offered evidence of common report, and 
the opinion of the neighbors, that the claim- 
ant was largely in debt and dilatory and 
evasive in satisfying obligations against him, 
and that it would be difficult to reach his 
property, if he actually owned any, by process 
from the local courts. The testimony is not 
so definite and direct as to establish the fact 
that debts could not be so collected from the 
claimant, but they afford a colorable cause or 
warrant for the libellant to attach the vessel 
in the- first instance, and impose on the claim- 
ant the onus of showing that the other meth- 
od would afford a sure remedy to the libel- 
lant, without his resorting to an attachment 
out of this court 

The testimony offered by the claimant tends 
to strengthen the doubt as to a clear remedy 
for the recovery of small debts against him 
at law. His brother testifies to his ownership 
and possession of the house and lot of land, 
but no evidence is offered that he had a dol- 
lar's worth of personal property, subject to ex- 
ecution, out of which the debt could be se- 
cured in case the libellant obtained judgment 
against him, and real estate is not bound by 
such judgment He is not subject to im- 
prisonment for the debt, and it is not made to 
appear that the libellant would be in a bet- 
ter condition to make the money by aid of a 
judgment In a justice's court than without 
one. He applied for payment tbree several 
times to the claimant personally without suc- 
cess, and under the circumstances, I am sat- 
isfied he was justified in taking his proceed- 
ing in the first instance against the vessel. A 
principle similar to that invoked by the claim- 
ant obtains in courts of cIvU law. If the de- 
fendant, upon being sued, pleads In limine 
litis, that no demand was made upon him for 
the debt before the institution of the suit; 
that he was, and still is, ready and willing to 
pay the demand claimed, he will not be mulct- 
ed in costs; but if no demand was made, and 
he defends the suit upon other grounds, he is 
liable for costs. Brown v. Saul, 4 Mart (N. 
S.) 438; Howard v. The Columbia, 1 La. 420. 
The object of the rule was to prevent an un- 
necessary and wanton resort to the somewhat 
severe and Expensive process allowed in ad- 
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miralty; but it would counteract the policy 
whicli protects a mariner's earnings, to put 
him to the expense and delay of a suit at law, 
in order to ascertain whether he could, in 
that way, recover the wages due him. He 
should rightly and in equity be restricted to 
that method only in case his remedy thereby 
is convenient and sure. I shall, therefore, or- 
der a decree to be entered up for the libellant 
for the wages as above stated, with summary 
costs to be taxed. 



Case No. 6,096. 

The HARRIET. 

[01c. 222; 1 11 Hunt, Mer. Mag. 361-1 

District Court, S. D. New York. Nov., 1845. 

Practice is Admibaltt — Affidavit by Attok- 

SfBY. 

1. Courts of law, as a general rule, requirb 
affidavits to the merits of a cause to he made by 
the parties to the action, where a question of 
diligence or good faith is iuvolred, but the rule 
is not inflexible, and the deposition of the at- 
torney, upon good cause being shown, is suffi- 
cient. 

2. The strict lules of the common law are not 
applicable to admiralty practice. The proctor 
is, in many cases in point of fact, dominus litis, 
clothed with all the authority of the party him- 
self. 

3. Without regard to that distinction, courts 
proceeding according to the civil law, admit 
proctors to exercise all the functions of attor- 
neys at law. 

[Cited in Daily v. Doe, 3 Fed. 918.] 

In admiralty. 

Pritcbard, for claimant. 
Mulock, for libellant. 

BETTS, District Judge. A motion has been 
made in this case, that the libellant be re- 
quired to file additional security for costs. 
It was opposed, upon the ground that the 
affidavit upon which the motion is based is 
made by the proctor in the cause, and not 
by the claimant, whom he represents. The 
courts of law, as a general rule, require affi- 
davits to the merits of a cause, and in those 
instances, where the diligence and good faith 
of a party are in question, to be made by the 
party himself. Still the rule in those cases 
is not inflexible, for the deposition of an at- 
torney or other person, may be substituted, 
when good cause is shown for the change. 
Sullivan v. Magill, 1 H. Bl. 687; Peake, 97; 
Geib Y. Icard, 11 Johns. 82; Roosevelt v. 
Dale, 2 Cow. 581; Chase v. Edwards, 2 
Wend. 283. In strictness, the principle upon 
which the affidavit of the actual party is de- 
manded would scarcely apply to proceedings 
In admiralty courts, as the proctor there, for 
many purposes, is in fact dominus litis, 
clothed with all the authority, and bearing 
the responsibilities of the party himself. 
Clerke, Praxis Adm. tits. 7, 48, 51; Betts, 
Adm. 10. Although, by the rules of this 

1 [Reported by Edward R. Olcott, Esq.] 



court, its practice is assimilated to that of 
the supreme court of the state upon ques- 
tions which it has not specifically provided 
for, yet that would not change essentially 
the features of admiralty practice, when 
variant from that of the common law. But 
I think, in this ease, it is in consonance with 
the established course of law courts to allow 
affidavits, on motions incidental to a cause, 
and when the facts cannot be supposed to 
rest peculiarly in the knowledge of the party, 
to be made by attorneys and proctors. 2 
Wend. 283. This is the invariable course in 
courts proceeding according to the civil law, 
the source of the admiralty practice, without 
reference to any special functions of a proc- 
tor differing from a mere attorney. Caulker 
V. Banks, "3 Mart. (N. S.) 543. The motion 
is accordingly granted. 



Case Wo. 6,097. 

The HARRIET. 

[01c. 229.] 1 

District Court, S. D. New York. Dec, 1845. 

Maritime Services — Lien under State Law — 
Enfokcemest is Admiralty. 

1. Where no materials are furnished or labor 
bestowed in the refitment or reparation of ves.- 
sels, services, which are entitled to take the 
rank and character of maritime, are such as are 
performed in aid of the ship's company, or the 
navigation of the vessel, and are rendered while 
she is afloat upon tide waters. 

2. A watchman employed on board a domestic 
vessel, is, under the state law, entitled to a lien 
upon her for his services, provided they amount 
to over fifty dollars, and he may sue therefor in 
his own name in admiralty. 

[Cited in Bradley v. Bolles, Case No. 1,773; 
Cunningham v. Hall, Id. 3,481; Fox v. 
Holt, Id. 5,012; The George T. Kemp, Id. 
5,341; The Erinagh, 7 Fed. 234.] 

In admiralty. 

W. Mulock, for libellant 

W. M. Pritcbard, for claimants. 

BETTS, District Judge. This was a suit 
to enforce a lien for wages under the state 
law, as a watch and keeper in charge of the 
above ship, a domestic vessel, whilst she was 
lying at the wharf in New- York; and the 
libel alleges that more than §50 is due there- 
for. The claimants filed a demurrer in the 
cause, pleading to the jurisdiction of the 
court, on the ground that the demand is not 
of a maritime character, and cognizable in ad- 
miralty. It is conceded that the libellant is a 
mere laborer on shore, not a mariner, and in 
no way attached to the ship, except sleeping 
on board nights, and watching her during 
the day, and that she was moored at the 
wharf in a dismantled state. I think, upon 
the statement of the case, those services are 
not of a character which would, by the mari- 
time law, create a lien or privilege to the 
libellant against the ship. 

1 [Reported by Edward B. Olcott, Esq.] 
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When no materials are furnislied or labor 
bestowed in the refitment or reparation of 
vessels, services which are .entitled to take 
the rank and character of maritime, must be 
such as are performed in aid of the naviga- 
tion of the vessel or the ship's company, or 
in furtherance of her appropriate business, 
and are rendered whilst she is employed 
afloat upon tide waters. The privilege has 
never been extended to draymen, who take 
her cargo to' a vessel, or remove it from her, 
or to stevedores, who stow it, or discharge it, 
for the reason that men so engaged on domes- 
tic vessels are merely laborers, employed 

. essentially in services distinct and different 
from navigating, or aiding to navigate or 
benefit the vessel or crew in actual employ- 
ment It is unnecessary to inquire what 
rule would be rightfully applied, when the 
vessel is a foreign one, or a keeper is em- 
ployed on her in the stream, and away from 
a dock or wJtiarf. But it is urged if that ob- 
jection prevails, t^e libellant is still entitled 
to this remedy, the lien being given him by 
the local law, and that this court will secure 
him the benefit of it whether the claim has 

■ the character of maritime or not. The stat- 
ute of the state renders every debt over $50 
"contracted on account of the wharfage, and 
the expenses of keeping such vessel (any 
ship or vessel within the state) in port, in> 
eluding the expense incurred in employing 
persons to watch her, * * * a lien upon 
the vessel, her tackle, apparel and furni- 
ture." 2 Rev. St [2d Ed.] p. 405, § 1, sub- 
sec. 3. 

For the claimants it is contended that the 
statute has reference to such debts only as 
are contracted for wharfage, or keeping the 
vessel, in which a watchman's expense are 
included, and that no debt arises against the 
vessel as to such keeper or watchman, inde 
pendent of wharfage. I am satisfied this is • 
not the true construction of the act. The 
controlling and principal object and pur- 
pose of the law is to supply security to those 
who actually benefit vessels in the way point- 
ed out by the statute, and it strikes me that 
a construction, which would provide a securi- 
ty for those who do not perform the serv- 
ice, and deny it -to those who do, would be 
incongruous in the extreme. The phraseolo- 
gy of the law is somewhat indirect but by 
affording a protection, by way of a lien, to 
those who incur expenses in employing per- 
sons to watch a vessel, the legislature pal- 
pably regarded the service of watching as the 
meritorious ground of the lien, and intended 
its advantages should accrue to whoever sup- 
plied that benefit to the vessel. If a wharf- 
inger puts on board a watch, and pays him, 
those expenses come under the protection of 
the lien, and only so for the reason, that by 
such payment he became equitably subrogat- 
ed to the rights of the man who rendered 
the service. The privilege created by the 
act must be considered intended for the serv- 
ice of watching, although so expressed as to 



embrace also the person who, it might be 
Supposed, would natm*ally incur the expense 
of employing the watch. It is conceded that 
the wharfinger could maintain an action 
here 'for this demand, and in my opinion 
the libellant may proceed in his own name, 
and enforce in this com"t his remedy undei; 
the statute, provided his claim is proved to 
exceed ^50. [The General Smith], 4 Wheat. 
[IT U. S.] 438; The Robert Fulton [Case No. 
11,890]. 

Decree for the libellant and against the de- 
mm-rer, with the usual liberty to the claim- 
ants to plead over. 



Case No. 6,098. 

The HARRIET. 

[1 Spr. 33.] 1- 

District Court, D. Massachusetts. Oct., 1S42* 

Seastas's Wages — Acoeptasce of No^kkegotia" 

BLE jNOTE — WhETHEU "WaIVEU OP RiGHT 

TO Pkoceed by Libel. 

A seaman taking the note of the master, not 
negotiable, and giving a receipt for his wages 
and putting the note in suit, is not thereby pre- 
cluded from proceeding by libel against the ves- 
sel for his wages. 

[Cited in The Eclipse, Case No. 4,268; The 
Home, Id. 6,6o7.] 

This was a libel for wages promoted by the 
chief mate of' the schooner Harriet I^ ap' 
peared that the libellant was discharged from 
the vessel on the 7th of September, at which 
time the master gave him his note, not nego- 
tiable, for the amoimt of the wages due, and 
took his receipt in fuU. On the next day the 
libellant applied to an attorney and sued out 
a writ against th^master, upon the note, and 
caused him to be arrested. On the day after 
his arrest, the master gave notice of the poor 
debtor's oath. The libellant then applied to . 
the covmsel in the present case, who filed a 
libel against the vessel. The defence was 
rested upon the ground, that the mariner, by 
taking the note, and putting it in suit, had 
lost his lien on the vessel. It appeared at the 
hearing, that the vessel was hired by the 
master of the owner, under .a contract to 
victual and man her, and pay over one half 
of the earnings to the owner. 

G. T. Curtis and W. "W. Story, for libellant 
R. H. Dana, Jr., for owner. 

SPRAGUE, District Judge, held that the 
note was not payment It was not a promis- 
sory note, in the .sense of the law, and was 
not prima facie evidence of payment, even by 
the local law of Massachusetts. The mariner 
received no value tor his release. The fact 
of his suing the master was no waiver of his 
right to proceed against the vessel. The mas- 
ter, before this transaction, was liable for the 
wages; and until satisfaction and payment, 

1 [Reported by F. B. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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the mariner tniglit pursue any or all of his 
remedies at the same time. Decree for wages 
and costs. - 

Curt. Merch. Seam, 319; 3 Kent, Gomm. 

25Gc; Abb. Shipp. 662. 063, and note; The 

Betsey and Rhoda [Case No. 1.366]: 1 Pars. 

•Mar. Law, 447, note; 2 Pars. Mar. Law, 5S1, 

note. 



Case No. 6,099. 

The HARRIET. 

[1 Story, 251.] 1 

Circuit Court, D. Maine. May Term, 1840.2 

Pesal Statutes — Consthdctiox — Bouktt for 
FisnisG Vessels — ^When is Vessel "At Sea" 
— Memoraxdum — False Certificate — Fraud — 
Mistake. 

1. Although penal statutes are to be construed 
strictly, yet all the provisions thereof must be 
taken together, and interpreted according to the 
import of the words, and not by the mere di- 
vision into sections, so as to give effect to the 
objects and intent of the statute. All statutes 
relating to the same subject matter, are to be 
interpreted together, and such a construction is 
to be given to them, consistent with the words, 
as will avoid the mischief, and promote the ob- 
jects and policy contemplated by the statutes. 

[Cited in The Bolina, aase No. 1.608; Bains 
V. The James and Catherine. Id. 756: Liv- 
ingston V. Story, 11 Pet. (36 U. S.) 395; 
U. S. T. New Bedford Bridge, Case No. 15,- 
867; Harrison v. Vose; 9 How. (50 U. Sj 
379; XJ. S. v. Wilson. Case No. 16.731; U. 
S. V. Marks, Id. 15,721; tJ. S. v. One Raft 
of Timber. 13 Fed. 799; U. S. v. Starn, 17 
Fed. 437.] 

[Cited in Tilton v. Tilton, 35 N. H. 432; Chi- 
cago & N. W. Ry. Co. V, City of Chicago, 
148 111. 149, 35 N. E. 881.] 

2. The 5th and 6th sections of the act of 1813, 
c. 34 [2 Story's Laws, 1352; 3 Stat. 51, c. 35] 
and the act of 1819, c. 212, [3 Story's Laws. 
1742; 3 Stat. 520, c. 89], relating to the bounty 
upon all such vessels and boats, employed in the 
bank and other cod-fisheries, as shall be em- 
ployed at sea for the term of four months, in- 
clude within their terms all vessels engaged in 
the cod fisheries, without limitation or specifi- 
cation as to the length of their fares, or the na- 
ture of their fisheries. 

[Cited in U. S. v. The Reindeer, Case No. 16,- 
145; U. S. V. The Paryntha Davis, Id. 16,- 
003.] 

3. A vessel is "at sea," within the intent of 
the acts of 1813 and 1819, when she is without 
the limits of any port or harbours on the sea- 
coast. 

[Cited in The Helen Brown, 28 Fed. 112.] 

4. In this case, an almanac was offered as evi- 
dence of the particular days on which the vessel 
(the Harriet) sailed and returned, wherein the 
letters R. and S. and dots were placed against 
particular days, as being the very days of her 
sailing and returning. It was held, that such a 
document was not a proper journal or memoran- 
dum book thereof entitled to credit, and that for 
this purpose an exact journal or memorandum of 
the actual days of her sailing and returning, 
should have been kept, in the nature of a log- 
book. 

5. Where a vessel was enrolled and licensed 
for the fisheries, and without an oath having 
been taken by all the owners to the ownership, 
us prescribed by the statutes of 1813 and 1819, 

1 [Reported by William W. Story, Esq.] 

2 [Aflirming Case No. 6,100.] 



and fraud and deceit were charged in procuring 
the bounty allowed by law to such vessels; it 
was heldt that it must be satisfactorily proved, 
on the part of the United States, that the omis- 
sion by the owners, who did not take the oath, 
was through fraud and deceit, and not through 
mistake, in order to render the vessel liable to 
forfeiture. 

[Cited in U. S. v. The Reindeer, Case No. 16,- 
145.] 

[Cited in Murray v. Joyce, 44 Me. 347.] 

6. Where a certificate, made by the agent of 
the owner, of the particular times of sailing and 
returning of a vessel, engaged in the cod fisher- 
ies, was discovered to be incorrect and false aft- 
er the bounty was received, it was held, that if 
the incorrectness and falsity were by mistake, 
there was no forfeiture under the acts of 1813 
and 1819; but if by fraud and deceit, there 
was. 

[Appeal from the disti-ict court of the Unit- 
ed States for the district of Maine.] 

Libel of seizure for an asserted forfeiture 
under the act of the ,29th of July, 1813, c. 34 
[2 Story's Laws, 1352; 3 Stat 51, c. 35], giv- 
ing a bounty to vessels licensed for, and en- 
gaged in, the cod fisheries. The libel charged, 
among other things, that the HaiTiet was in 
1833 enrolled and licensed for the cod fisher-^ 
ies, and that during the existence of her en-* 
roUment and license, she was employed in a 
trade other than that, for which she was so 
licensed. It also charged, that the Harriet 
was, during the same year, enrolled and li- 
censed for the cod fisheries, and that the own- 
ers of the said vessel did, by fraud and de- 
ceit, obtain the allowance provided for ves- 
sels employed in the fisheries, contrary to the 
act of 1813, c. 34 [c. 35]. The claim and an- 
swer denied the material allegations as to the 
forfeiture. At the hearing in the district 
com't in September, 1836, a decree of forfei- 
ture was pronounced [Case No. 6,100], and 
from that dea'ee an appeal was taken by the 
claimants [Boynton and others] to the circuit 
com't. 

Mr. .Howard, DisL Atty., for the United 
States. 
O. S. Daveis, for the claimants. 

STORY, Circuit Justice. This cause has 
been very elaborately argued upon the pres- 
ent appeal, both as to the matters of law and 
matters of fact, arising in it The only alle- 
gation in the libel, which seems now relied 
on, is that founded on the act of 1813, c. 34 
[2 Story's Laws, 1352; 3 Stat 51, c. 35]. 
The fifth section of that act, in substance, 
provides, that there shall be paid, on the last 
day of December, annually, to the owner of 
every vessel, or his agent, that shall be quali- 
fied, agreeably to law, to carry on the bank 
and other cod fisheries, and that shall actual- 
ly have been employed therein at sea, for the 
term of four months, at the least, of the fish- 
ing season next preceding, which season is 
accounted to be from the last day of Febru- 
ary to the last day of November, in every 
year, for each and every ton of the vessel's 
bm'then, if of twenty tons and not exceeding 
thirty tons, two dollars and forty cents, and 
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if above thirty tons, four dollars, three eighths 
of which shall belong to the fishing vessel, 
and the other five eighths shall be divided 
among the several fishermen, according to 
their proportions of the fish taken on board 
during the season. The sixth section, "in sub- 
stance, provides, that there shall be paid, at 
the lilie time, and in the like manner, to the 
owner of every fishing boat or vessel (the 
word "boat" not being used in the preceding 
section) of more than five tons or less than 
twenty tons, which shall have been actually 
employed at sea in the cod fishery for the like 
term of four months, and to his agent, the 
sum of one dollar and sixty cents upon every 
ton admeasurement of such boat or vessel; 
which allowance shall be accounted for as a 
part of the proceeds of the fares of such boat 
or vessel, and distributable accordingly, with 
a proviso, that such boat or vessel shall have 
landed in the course of the season, not less 
than twenty quintals of fish for every ton of 
her admeasurement; and that certain other 
regulations and proceedings (which are not 
necessary to be mentioned,) shall be observed 
and kept by the parties. Then comes the fol- 
lowing clause, on which the forfeiture is now 
claimed; "And if, at any time within one 
year after payment of such allowance, it shall 
appear, that any fraud or deceit has bean 
practised in obtaining the same, the boat or 
vessel, upon which such allowance shall have 
been paid, if found within the district afore- 
said, shall be forfeited; otherwise the owner 
or owners, having practised such fraud or de- 
ceit, shall forfeit and pay one hundred dol- 
lars, to be sued for, recovered, and distrib- 
uted," in the manner prescribed by the act 
of 1799, c. 12S [1 Stoiy's Laws, 573; 1 Stat 
627, c. 22]. By another act passed in 1819 
(Act March 3, 1S19, e. 212 [3 Story's Laws, 
1742; 3 Stat. 520, c. 89]), the allowance was 
increased; and it was thereby provided, that 
from the passage of that act there should be * 
paid on the last day of Decembei*, annually, 
to the owner of "every fishing boat or ves- 
sel," or his agent, qualified agreeably to law 
to carry on the bank and other cod fisheries, 
and "that shall actually have been employed 
therein at sea for the term of four months at 
least of the fishing season next preceding, 
which season is accounted to be from *the 
last day of Februai*y to the last day of No- 
vember, in every year, for each and every ton 
of such boat's or vessel's burthen, according 
to her admeasurement as licensed or enrolled, 
if of more than five tons, and not exceeding 
thirty tons, three dollars and" fifty cents; and 
if above thirty tons, fom: dollars," &c. &c.; 
with some other provisions not necessary to 
be mentioned. The second section of the 
same act provides; "That such parts of the 
fifth and sixth sections of the act hereby 
amended (the act of 1813, c. 34 [2 Story's 
Laws, 1352; 3 Stat. 51, c. 35]) as are contrary 
to the provisions of this act be and the same 
are' hereby repealed." Now, the Harriet is 
of the burthen of twenty-four tons and 66/95 



of a ton; and one of the questions, made at 
the present argument on behalf of the claim- 
ant, is, whether the forfeiture, provided tot 
in the last clause in the sixth section of the 
act of 1813, c. 34 [3 Stat. 51, c, 35], in ease 
the allowance is obtained by fraud and de.- 
ceit, is applicable to any other boats or ves- 
sels than those, which are previously enu- 
merated in the same section, to wit, boats oi 
vessels of more than five tons and less than 
twenty tons; or whether it also applies to the 
description of vessels in the fifth section of 
the act, to wit, vessels of twenty tons and up- 
wards. 

The main stress of the argument on behalf 
of the claimant against applying the clause 
to any other vessels, than those described in 
the sixth section, is founded on the general 
consideration, that penal statutes are to be 
construed strictly; that cases within the same 
mischief are not to be deemed within any pro* 
hibition, imless the words clearly cover" 
them; and that here the natural position of 
the clause connects it directly with the pre- 
vious parts of the sixth section, as in pari 
materia; and that the language, "boat or ves- 
sel," are the vei*y words of reference used in 
that section, whereas the word "vessel'* only 
is used in the fifth section. That there is 
great weight in that suggestion need not be 
denied. Penal statutes are to be construed 
strictly; and cases within the like mischief 
are not to be drawn within a Clause, impos- 
ing a prohibition or a forfeiture, unless the 
words clearly comprehend the case. These 
are known rules in the administration of jus- 
tice, which I am not in the slightest degree in- 
clined to question. That the juxtaposition of 
this clause with other clauses of the sixth 
section undoubtedly adds weight to the con-" 
struction contended for, I freely admit. But 
in construing a statute we are to take into 
consideration all the provisions thereof; and 
to look to all the objects and the entire intent 
of the statute. It is to be interpreted as a 
whole; nay, the principle goes further, and 
all statutes on the same subject matter are to 
be interpreted together. If, then, a clause is 
found in one section, which, in its general 
language and import, is equally as applicable 
to other sections and provisions of the same 
act, as it is to the very section, in which it ia 
found; if the main objects of those sections, 
and the true intent and policy of the act will 
be best promoted by reading it as applicable 
to all those sections; and if public mischiefs 
equally within the scope of the statute, would 
be thereby prevented, and upon a different 
consti'uction those mischiefs would be left 
without redress; there certainly is very 
strong ground to say, that the clause ought to 
be so construed as to suppress the mischiefs, 
and not promote or protect them; that, as 
its language is appropriate, so it shall be 
construed as intended to include them. 
Where the public mischief is the same, and 
the words are sufficient to cover all the cases, 
it would be against all just rules of interpret 
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tation to confine the language to one case 
onJy. 

Now, in the present case, if the clause had. 
Btood by itself, as a seventh section of the 
act, without the alteration or addition of a 
single word, there could have been no ground 
for the argument now addressed to the court; 
for it would have been an irresistible infer- 
ence, that "boat or vessel" applied to the 
"vessels" mentioned in the fifth section, as 
well as to the "boat or vessel" mentioned in 
the sixth section. If there was fraud or de- 
ceit in obtaining the allowance, (or bounty, 
as it is usually called) the forfeiture was 
equally necessary to secure the purposes of 
the statute,— to protect the honest owner, and 
to punish the dishonest owner. Now, what 
possible difference can it make in the con^ 
fitruction of a statute, that there is a sub- 
division into sections? Suppose this act con- 
tained no such subdivision, might it not be 
read precisely in the same manner now, as 
it would then read, and be interpreted in the 
same way? Clearly it might; for statutes 
are construed by the import of the words, 
and not by the mere division into sections, or 
periods, or sentences. The intention of the 
legislatures does not break itself into sec- 
tions. It is to be drawn from the entire cor- 
pus of the act, and not from single passages. 
But, in the present case, there is another 
most material consideration in aid of this in- 
terpretation, and that is, that the legislature 
have manifestly adopted it, or acted upon 
it in the amendatory act of 1819, c. 212 [3 
Stat 520, c, 89]. The first section of that 
act (already cited in its substance) merges 
the fifth and sixth sections into one, so far 
as the allowance or bounty is concerned, and 
apportions it by the same rule,— the tonnage 
of the "boat or vessel," and upon the same 
condition,— the employment at sea for a spe- 
cific period. It also repeals all such parts 
of the fifth and sixth sections, which are 
inconsistent with its own provisions. Hence- 
forth, then, we must read both acts together, 
as constituting one entire act, striking out 
the parts repealed, precisely in the same way 
and manner, and with the same effect, as if 
the act of 1819, c. 212 [3 Stat. 520, c. 89], 
had re-enacted in one act all the provisions 
of the act of 1813, c. 34 [3 Stat, 51, c. 35], ex- 
cept those, which were repealed. Of course, 
this would leave the clause of the sixth sec- 
tion of the act of 1813, imposing the for- 
feiture or penalty, in full force; and, there- 
fore, as the language of the new act, as well 
as this clause, both included the same de- 
scriptive words, "boats and vessels," boats 
and vessels, whether below twenty tons bur- 
then, or above it, would be equally within 
the reach of the forfeiture and penalty so 
prescribed. This view of the matter, in my 
judgment, puts an end to the controversy on 
this point. 

The next question, which has been argued, 
is, as to the true meaning of the clause, re- 
quiring the boats and vessels to be employed 



"at sea" for the prescribed term. On behalf 
of the United States a doubt has been sug- 
gested by the district attorney,"whether boats 
and vessels employed in the shore fisheries, 
that is, making short voyages, or fares, or 
trips, in the fisheries on our immediate coasts, 
and returning into port within a few days, 
so that they may be out by day and in port 
by night, are within the purview of these 
acts. I profess not to feel the soundness of 
this doubt It is plain to me, that the very 
small tonnage of some of these "boats and 
vessels," varying from five tons to thirty tons, 
as well as the known habits and usages of 
the trade, exhibit on the part of congress an 
intention to encourage all cod fisheries of this 
sort whether on the great and distant banks, 
or on the coasts of the sea nearer home. The 
act of 1813, c. 34 [3 Stat. 51, c. 35], speaks ex- 
plicitly of "the bank and other cod fisheries." 
Now, the bank fisheries are, in common par- 
lance, always spoken of, as contradistinguisu- 
ed from the shore or coast fisheries. Neither 
the act of 1813, nor that of 1819, speaks of 
boats or vessels, which are to be at sea dur- 
ing the whole period of four months continu- 
ously, without any intermediate return into 
port; and if they did, the act would apply to 
very few, if any, of our vessels engaged in 
the cod fisheries. It would be most ex- 
traordinary, if, when congress provided a 
bounty to boats and vessels, varying so much 
in their tonnage as from five tons to thirty 
tons, and hardly capable of keeping the sea 
but for short and favorable periods, and 
which the very terms of the act contemplate 
would make, not a fare, but "fares," that is, 
distinct voyages out and home during the 
four months, I say, it would be most ex- 
traordinary, if the very return into port with- 
in the period should defeat the bounty. If 
the boat or vessel be at liberty to return at 
all, there is in neither act any limitation, as 
to the frequency of the returns, whether by 
day or by night, any more than there is as 
to the "fares" made by her during the sea- 
son. The seventh section of the act of 1813, 
c, 34 [3 Stat 51, c 35], requures, that the 
owner of a fishing vessel of twenty tons and 
upwards, or his agents, shall, previous to re- 
ceiving the allowance or bounty, produce to 
the collector a certificate signed by him, 
therein mentioning the particular days, on 
which the vessel sailed and returned on the 
several voyages or fares, she may have made 
during the' preceding fishing season, to the 
truth of which he shall swear, or afilrm. But 
it no where limits the times or the periods 
of sailing or of returning. Besides; it is 
well known, that boats and vessels of this 
class ordinarily fill up their whole capacity 
and bui-then in a few days, or weeks; and 
the very object of the acts, in encouraging 
the fisheries, would be defeated, if they could 
not after they were full, return and land 
their cai-go, and go again to sea in quest ot 
more. But it is sufficient for me, that the 
acts speak a plain and intelligible language 
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on this subject, applying it to "all boats and 
vessels," employed at sea during the fbur 
months, without any other qualification oi~ 
limitation, as to the length of their fares, or 
the nature of their fisheries, whether on the 
banks, or on the coasts. 

Then, as to the other point What is the 
true meaning of being "at sea," in the sense 
of these acts? What is the sea? We all 
know, that the sea embraces all tide waters 
on the coast of our country, and the bays 
thereof. When once any boat or vessel is out 
of the limits of our ports, or harbours, extra 
fauces terrae, vel portus, the boat or vessel 
Is in a legal, as well as in a nautical sense, at 
sea. Mr. Justice Blackstone, in his Commen- 
taries, states this . doctrine in a very clear 
manner. "The main sea (says he) begins at 
the. low-water* mark. But between the high- 
water mark and the low-water mark, where 
the sea ebbs and flows, the common law and" 
the admiralty have divisum imperium, an 
alternate jurisdiction; one upon the water, 
when it is full sea; the other' upon the land, 
when it is an ebb." See 1 Bl. Comm. lio; 
The same doctrine is' stated in Constable's 
Case, 5 Coke, 106. Lord' Hale treats the 
same subject in his tract, De Jure Maris, and' 
says: "The sea is either that, which lies 
within the body of a country, or" without 
That arm or branch of a sea, which lies with, 
in the fauces terrae, where a man may rea- 
sonably discern between shore and shore, is, 
or at least may be, within the body of a coun- 
try. The part of the sea, which lies not 
within the body of a country, is called the 
main sea or ocean:" Hale's De Jure Maris, 
etc.,'Harg. Law Tracts, p. 10. The satne doc- 
trine has been repeatedly recognized in the 
circuit courts, and in the supreme court of'' 
the United States. See TJ. S. v. Furlong, 5 
Wheat [18 U. S.j 184; U. S'. v. Wiltberger, 
Id. 99; The Abby [Case No. 1^]; IT. S. v. 
Grush [Id. 15,268]; U. S. v. Coomb's, 12 Fet 
[37 U. S.] 72. Now, applying this doctrine 
to the present case, I should say, that the 
Harriet was at sea, employed in the cod 
fisheries, the moment that she sailed on her 
outward voyage, and she had got out of port, 
or- beyond the limits of the port or harbour, 
extra fauces terrae, and that she was not at 
sea, trojh the moment, that on her return 
voyage she came within the limits of the 
port or harbom*, intra fauces terrae. I know, 
of no principle applicable to cases of this 
sort l)y which any allowance can be made 
for any time, while the vessel is in port 
either on the outward or the homeward voy- 
age or fare. Neither do I know of any. mode, 
acknowledged by law, of apportioning the 
time, half to each part of the voyage or fare; 
that is, to deem half of the day on the out- 
wai*d voyage to be at sea; and half of the 
day, on the return voyage, in port It is to 
the actual facts, that the law looks, and not 
to any average or apportionment not estab- 
lished by these facts. The true duty of the 
owner and skipper of these boats and ves- 



sels is, to keep an exact journal or memo- 
randum of the actual times of being at sea, 
whether whole days, or parts of days; and 
thus to enable the collector, or other officers 
of the customs, to ascertain with entire ex- 
actness the true time passed at sea. The 
mere marking, or mere dotting of an al- 
manac, which might be exchanged or altered 
at pleasure, would be, and could be no just 
or sufficient proof of Uie verity of the marks 
or dots therein, as expressing the true times. 
If any document of this sort is to have 
weight as an original journal or memoran- 
dum, to repel suspicion or to establish ver- 
ity, it must be some document, which in its ^ 
nature or character, like a log-book kept at 
sea, should contain original entires made 
from day to day, and be beyond question a 
document not made up for a particular pur- 
pose afterwards, -upon general recollections 
and suggestions of the parties in interest 
What I desire to say is, that, for the reasons 
already suggested, the almanac, now pro- 
duced as a- memorandum of the times of the 
sailing; and of the return of the Harriet on 
her several voyages or fares, is not a satis- 
factory document to relieve the case from 
any otherwise well-founded suspicions of bad 
faith, or fraud or deceit. It may, or may 
TiOt be correct But it carries no persuasive 
proof per se under the circumstances of the 
present, ease, to satisfy doubts or to control 
presumptions arising from- other portions of 
th6 evidence.- ■ 

Some other objections have been taken in 
the present case, by the district attorney, 
which if may be well to dispose of in this 
place. First it is said, that the Harriet was- 
not- duly qualified, as a vessel licensed for the 
fisheries,. to obtain the allowance or bounty, 
because alt the owners did not take the oath 
of ownership, required by law to be taken 
on such enrolment within ninety days from- 
the granting of the enrolment The act of the 
18th of 'February, 1793, c. 52, § 1 [1 Story's 
Laws, 285;, 1 Stat 305, c. 8], provides, that 
ships or vessels of twenty, tons and upwards, 
which shall be enrolled and having a license 
in force, shall be deemed vessels of the United 
States, entitled to the privileges of ships or 
vessels employed in the (ioasting trade or - 
fisheries. The second section of the same act 
provides, "that -in order for the enrolment of 
any ship or vessel, she- shall possess the same 
qualifications, and the same requisites in all 
respects shall be complied with, as are made 
necessary for registering ships and vessels b}- 
the act" &c. for the registering and recording 
of ships and vessels; Act 1792, e. 45 [1 Sto- 
ry's Laws, 269; 1 Stat 231, c. 6]. Now, this 
last act requires (section 4) that in order to a 
registry, an oath or affirmation shall be taken 
by one or more of the owners, of the owner- 
shipi built &C. of the ship or- vessel; and the 
fifth section "provides, that it shall be the duty 
of every owner, resident within the United 
States, of any ship or vessel to which a cer- 
tificate of registry has been granted, to trans- 
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mit to the collector a like oath or affii-mation 
with that taken hy the owner, on whose ap- 
plication the register was granted, within 
ninety days after the same was so granted; 
and if such oath or aflSrmation be not taken 
and. transmitted as required, the certificate of 
registry granted to such ship or vessel shall 
be forfeit or void. Now, the argument is, that 
the same provisions are applicable, and the 
same forfeiture incurred, by the omission of 
the other owners of the Harriet to take the 
required oath or affirmation within ninety 
days after her enrolment. The Harriet was 
enrolled on the 16th of April, 1831, and re- 
ceived a license on the 10th of April, 1833. 
Assmning this objection to be well founded 
in point of law, (on which I give no opinion,) 
what then is the predicament of the Harriet, 
according to the argument? It is, that she 
was not a vessel licensed for the fisheries dur- 
ing the season, but her enrolment and license 
were forfeited; and she was in no respect 
entitled to the bounty. In other words, she 
was not, within the words of the acts of 1813 
and 1819, a vessel "qualified agreeably to law 
for carrying on the bank and other cod fish- 
eries." But how, then, does the forfeiting 
clause of the act of 1813 apply to her? It is 
clear, that it applies only to vessels "quali- 
fied agreeably to law" to carry on those fish- 
eries; which, under these circumstances, ac- 
cording to the argument, was not the case of 
the Harriet. Besides; the forfeiture attaches 
to the procuring of the allowance or bounty 
by any fraud or deceit, practised in obtaining 
the same. How can this be affirmed in the 
case of the Harriet, as to the owners, who 
omitted to take the proper oath or affirmation? 
That was either a mistake, or an omission on 
their part, and not naturally or necessarily 
a fraud or deceit The omission could not 
amount to a fraud or deceit practised upon 
the collector; for from the papers in his own 
office, he knew, or ought to have known, that 
there had been such an omission or mistake 
by some of the owners. It may be added, 
that if this omission be set up as a fraud or 
deceit, it should be proved to have been so 
intended; of which there is not a shadow of 
proof. There can be no doubt, that, in the 
understanding of the parties, the Harriet was 
"qualified agreeably to law," in the sense of 
the acts of 1813 and 1819, to carry on tJie 
fisheries; that is, she was enrolled and li- 
censed for the fisheries; and even if the enrol- 
ment had become void, and forfeited by the 
omission, within ninety days, it having been 
granted in 1S31; yet the license granted to 
her by the collector, in April, 1833, was mani- 
festly supposed by the collector, as well as 
the owners, to be a good one, under the en- 
rolment, and in no just sense could the ob- 
taining of the license be treated as a fraud 
or deceit practised upon the collector. Sup- 
pose the Harriet had been fairly and truly 
employed for the full term of four months at 
sea, during the fishing season of 1833, and 
had received the allowance or bounty for that 



year, upon the mutual mistake of all the pur- 
ties, that she was duly enrolled and licensed, 
could there be any ground to enforce the for- 
feiture now insisted on in the present pro- 
ceeding. But this objection does not in fact 
arise in the present case. The very libel 
founds the forfeiture upon the allegation, that 
the Harriet "was a vessel of the United States, 
duly enrolled and licensed to be employed in. 
carrying on the bank and other cod fisheries, 
and being so enrolled and licensed, the owners 
of said boat did then and there, by practising 
fjraud and deceit, obtain the allowance by law- 
provided for vessels employed in the fisheries, 
passed &c., contrary to the form of the statute 
in such ease made and provided; whereby 
the said vessel, her tackle, &c. became for- 
feited to the United States." Now, this alle- 
gation admits the vessel to have been duly 
enrolled and licensed, and in her character, 
as a vessel so enrolled and licensed, to have 
received the allowance. The United States 
are, therefore, estopped to deny the very foun- 
dation, on which the forfeiture is made to 
rest. In every view of the matter, then, this 
objection may be dismissed. 

Another objection is, that the Harriet was 
not, in point of fact, employed dui'ing the 
season in the cod fisheries; but was, in fact, 
employed in the hake fishery. It is said by 
the district attorney, that the hake fishery is 
distinct from the cod fisheries, the hake fish- 
ery being carried on exclusively in the night. 
But it by no means follows, that if it be the 
common usage and custom for vessels em- 
ployed in the cod fisheries to engage in the 
hake fishery dm*ing the night, as an incident 
to their principal employment, that the em- 
ployment is not truly such, as the acts of 
congress contemplate. We all know, that it 
is a common usage and incident to the cod 
fisheries, to fish for and to catch pollock, hal- 
ibut, haddock, and other fish; and it has never 
been imagined, that this was not within the 
scope of the license. Until the mackerel fish- 
ery was, by the act of congress, separated 
into a distinct employment, it was frequently 
carried on in connexion with, and as an inci- 
dent to the cod fisheries. No one can now 
doubt, that mackerel may be still caught in 
the cod fisheries, if it be not so pursued, as to 
supersede the principal employment, l^it is a 
mere accessory or incidental fishery. This 
was the doctrine fully recognized by tie learn- 
ed district judge, and afterwards on appeal 
in this court, in the case of The Nymph [Cases 
Nos. 10,388 and 10,389]. Upon that occasion, 
the district judge said: "All the bank and 
coast fisheries have been carried on under the 
authority of this license. Pollock, hake, and 
other fish, which are cured and dried in the 
same manner as cod; and no doubt has been 
raised as to the legality of the employment." 
There is no evidence in this case, which, 
properly considered, establishes the fact, that 
the Harriet was exclusively employed in the 
hake fishery, in conti-adistinction to the cod 
fisheries, during the season. Before I should 
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be prepared to adopt such a conclusion, I 
shoulcl require the most determinate and sat- 
isfactory evidence, that the hate fishery was 
intentionally and exclusively carried on, dur- 
ing the season, as the principal employment 
of the Harriet in contradistinction to the cod 
fisheries. 

We are driven, then, ,to the consideration of 
the mere matter of fact, whether the allow- 
ance or hounty of the Harriet was in. fact 
procured by fraud and deceit The act of 
1S13, c. 34 [3 Stat. 51, c. 35], in the seventh 
section, requires, that the owner or owners 
of every vessel of twenty tons and upwards, 
or his or their agent or representative, shall, 
previous to receiving the allowance made by 
the act, produce to the collector the original 
agreement or agreements made with the fish- 
ermen employed on board the vessel, and 
also a certificate, to be by him or them sub- 
scribed thereon, mentioning the particular 
days, on which the vessel sailed and return- 
ed, on the several voyages or fares she may 
have made in the preceding fishing season, 
to the truth of which he or they shall swear 
or affirm before the collector. A certificate, 
purporting to be such as is thus required, 
was actually subscribed and sworn cto before 
the collector, by Leander Miller, on the first 
day of January, 1834; and on this certificate 
the allowance was paid. The certificate 
states the particular times of the sailing and 
return of the Han-iet on her different fares, 
(in all nineteen fares,)- amounting, inclusive 
of the days of her sailing and her return, to 
one hundred and thirty-one days, between 
the 7th of May, 1833, and the 29th of Octo- 
ber, 1833. There is, however, an error in the 
calculation, apparent on the face of the pa- 
per, of ten days, which being deducted, 
leaves the whole period to be one hundred 
and twenty-one days only, including the days 
of sailing and return. It is manifest, there- 
fore, that the Harriet was not, on tiie very 
face of the paper, entitled to the allowance, 
for she was not employed at sea, according 
to this certificate, four months during the 
fishing season of 1833. Even supposing, that 
we were absolutely to look to mere averages 
of time, which, in my judgment, however 
common the practice may be, is an incorrect 
mode of fixing it, for the act requires the 
vessel to be actually, and not merely pre- 
sumptively or constructively at sea, for font 
full months; still, averaging the times of 
sailing and retm-ning to enable the Harriet 
to be at sea half the day, and half the day 
in port, there are but one hundred and 
twelve days at most, which can be asserted 
to be her days at sea. This circumstance 
alone would certainly not be decisive to es- 
tablish fraud or deceit in the owner or his 
agent; for it might be by a pure mistake, in 
which case, although the allowance was 
wrongfully paid and wrongfully received, 
yet it was not necessarily or naturally a 
cause of forfeiture within the act. If, on the 
other hand, the certificate was Imowingly and' 
11 FED.CAS. — 38 



designedly thus drawn with intent to deceive 
the collector, trusting to Ms not detecting the 
errors in the calculation, then undoubtedly 
it woidd be evidence of fraud and deceit. 
But in point of fact the certificate was false, 
and was shown to the agent to be false at the 
time, when it was sworn to. It is now ad- 
mitted, and indeed, is established beyond 
controversy, that the particular times stated 
in the certificate of the sailing and the re- 
turn of the Harriet were not the true times; 
but they were put into the certificate by 
George Miller (an inspector of the customs) 
with the assent of the agent, to make up the 
supposed period of four months required by 
the act, without the slightest regard to the 
real periods of the Harriet's sailing and re- 
turn; and thus the collector was imposed up- 
on as to the true and real state of the facts. 
. This fact is, under such circumstances, prima 
facie -evidence of fraud and deceit in the 
owner or his agent. In order to repel this 
imputation, George Miller was introduced by 
the •claimant as a witness in the court below, 
to show the manner and circumstances, un- 
der which the certificate was made; and his 
testimony directly and fully established, that 
the certificate was made up in the manner 
above stated; but he denies, that it was done 
or intended to be done fraudulently or de- 
ceitfully. He professes to say, that he deem- 
ed it immaterial to state the actual times of 
the sailing and return of the Hari-iet, so only, 
that the four months' employment at sea 
were actually made out This is, indeed, 
most extraordinary conduct on the part of a 
public officer, in direct contravention of the 
very language and purport and object of the 
seventh section of the act of 1813. A good 
deal of stress has been laid in the argument 
upon the question, whether, upon the present 
appeal, George Miller ought to be deemed the 
witness of the government or of the claimant 
I think, that he is to be deemed the wit- 
ness of the claimant, as he was in the court 
below. The government have not here adopt- 
ed or used him as a witness; and tmless so 
expressly adopted and used, he must be ti-eat- 
ed, as here introduced, as he was in the 
court below, as a substantial witness for the 
claimant. To fortify his testimony, evidence 
is now adduced in the cause to show, that 
the Harriet was in fact employed in the cod 
fisheries in the same year, during nearly the 
whole of the month of November, so as to* 
make up the whole period of four months. 
An almanac is now also produced by the 
United States purporting to be the almanac 
in which the original days of the sailing and 
return of the Harriet partly in pencil marks 
of R. (Return) and S. (Sailing) and dots in 
ink, against certain days In the almanac, as 
being the very days of (S.) Sailing, and ot 
Return (R.). Now, I have already had occa- 
sion to state, that such a mode of keeping an 
account pf the times of the fares, Is not in 
any just sense a journal; and, as a record- 
er document it is so easily capable of being 
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fabricated at any moment, for the purpose of 
relieving the cause from its distress, that no 
court of justice, mindful of its own duty, 
could give it entire credit as a veritable paper. 
It has very much the air of an afterthought; 
and it pm-ports to give, in the month of No- 
vember, a single continuous fare or voyage of 
fourteen days. November, as we all know, 
Is ordinarily one of our months of uncertain 
and boisterous weather; and there is evi- 
dence in the case, which establishes, that, in 
that very season, there was at least the usu- 
al quantity of such weather, in some of 
which it might be difficult for the Harriet to 
keep the sea on our coast without imminent 
danger of loss or injury. But I do not rely 
on this circumstance. There is much evi- 
dence in the case, on both sides, which might 
justify comments, if it would assist my own 
judgment in the final conclusion. After weigh- 
ing the whole of the evidence, I am entirely 
satisfied, that the decree of condemnation 
ought to be affirmed. I proceed upon the ad- 
mitted ground, that the certificate, as sworn 
to, was knowingly false; and being so, there 
was fraud and deceit practised in obtaining 
the allowance provided by the act. It neces- 
sarily misled the collector, and lulled his vig- 
ilance. If a man will knowingly swear to a 
false statement, it is no apology, that he 
deemed it just as well, as if it contained the 
truth, because the truth might equally have 
availed to him for the purpose. The delib- 
erate statement of a falsehood to a public 
officer, to obtain the allowance, is a fraud 
and a deceit. Upon such certificate the par- 
ty may obtain only, what the truth might 
have entitled him to receive. Still he does 
receive it by a deceit practised upon the offi- 
cer; and it has the odious features both of 
an allegatio falsi, and a suppressio veri. Nei- 
ther has any claimant a just right to com- 
plain, that the court does not place implicit 
confidence in his subsequent explanations, 
when he has already shown himself ready to 
practice, or to countenance, deceit upon pub- 
lic officers. It is but a wholesome adminis- 
tration of public justice, to hold the party 
boimd by the statement, which he has delib- 
erately adopted and solemnly sworn to, as 
the truth. 

The decree of the district court is affirmed 
with costs. 



Case Ho. 6,100. 

The HARRIET. 

[1 Ware (343), 348.] i 

District Court, D. Maine. June Term, 1836.2 

Bounty t-ok Fishing Vessels — Fraud— FoitPEi- 
TDKE OP Vessel — ^Mistake iit Cektificate. 

1. The forfeiture provided by the act of July 
29th, 1813 [3 Stat. 49], for fraudulently obtain- 
ing the bounty allowed to fishing vessels, at- 

1 [Reported by Hon. Ashnr Ware, District 
Judge.] 

2 [Affirmed in Case No. 6,099.] 



taches only when there is actual fraud and de- 
ceit used in obtaining it. 
[Cited in U. S. v. The Reindeer, Case No. 16,- 
145.] 

2. If the certificate stating the days which she 
was employed, and verified by the oath of the 
owner, is proved to be false, it is prima facie, 
but not conclusive evidence of fraud and deceit. 
The owner is not precluded from showing that 
the errors of the certificate arose from an inno- 
cent mistake. 

3. If the errors of the certificate are proved to 
have arisen from mistake, without fraud, the 
owner may, to avoid a forfeiture, show that the 
vessel was employed on other days than those 
named in the certificate. 

This was a libel filed by the district attor- 
ney on behalf of the United States, against 
the schooner Harriet [Boynton and others, 
claimants], of about twenty-four tons burden, 
for an alleged forfeiture in fraudulently ob- 
taining the fishing bounty. The Harriet was 
regularly enrolled and licensed for carrying 
on the bank and other cod-fisheries, for the 
year 1833, when the forfeiture is alleged to 
have accrued. A large number of witnesses 
were examined at the hearing, but the mate- 
rial facts are stated in the opinion of the 
court. 

Mr. Anderson, Dist Atty., for the United 
States. " 
C. S. Daveis, for claimant. 

WARE, District Judge. To entitle a vessel, 
licensed for the cod-fisheries, to the bounty 
provided by the laws of the United States, it 
is required that she shall be actually em- 
ployed in fishing for four months, during the 
fishing season, which, by the act of July 29th, 
1813, is declared to commence from the last 
of February, and terminate the last of No- 
vember. The seventh section of the act pro- 
vides that the owner of any fishing vessel of 
twenty tons or over, or his agent, shall, before 
receiving the bounty, produce to the collector, 
who is authorized to pay it, the original agree- 
ment made with the fishermen employed, and 
also a certificate to be by him subscribed, 
stating "the particular days on which such 
vessel sailed and returned on the several voy- 
ages or fares which may haTe been made in 
the preceding fishing season, to the truth of 
which he shall swear or affirm before the said 
collector." The original agreement of the 
fishermen was produced, and also the certifi- 
cate required by the law, which were sworn 
to by Leander Miller, as the lawful agent of 
the vessel. The certificate states the number 
of fares, and the day of sailing and returning 
on each. The total of the several fares, as 
they are carried out in the certificate, is 131 
days of actual employment But there is a 
manifest error of computation, of ten days, on 
the face of the certificate. The eleventh fare, 
according to the certificate, commenced Au- 
gust the 26th, and terminated by the return of 
the vessel into port on the first of September. 
This is carried out sixteen days. Now ex- 
cluding one day for sailing and returning, and 
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liere are but six days of actual employment 
Deducting these ten days from the total, and 
there remain but 121 days, only one day over 
four months. According to the certificate, she 
commenced fishing on the 7th of May, and 
■ended on the 29th of October. In this period 
she is represented as having made nineteen 
fares, amounting as corrected to 121 days. 
Now it is satisfactorily proved that she was 
actually in port between thirty and forty days 
when the certificate represents her to have 
been employed in fishing. The certificate, 
therefore, sworn to by the agent, is proved 
beyond a doubt to be grossly incorrect. 

The incorrectness of the certificate is ad- 
mitted on the part of the claimant, but it is 
denied that this is conclusive evidence of 
fraud. It is contended that he is not pre- 
cluded from showing how the certificate hap- 
pened to be erroneously made out, and that 
the vessel was actually employed in fishing 
the whole time required by law; that the 
boimty was fairly earned, and honestly re- 
ceived. On the other hand, it is argued by 
the district attorney that the claimant is not 
admitted to show that the vessel was em- 
ployed on any other days than those included 
in the certificate and sworn to by the agent of 
the vessel; that the. sworn certificate being 
falsified, fraud is to be inferred as a presump- 
tion of law, and condemnation follows of 
course. My "opinion is, that the claimant is 
not absolutely precluded from showing that 
the vessel was employed at other times than 
those specified in the certificate. The certifi- 
cate which the law requires is not the origi- 
nal journal or log-book of the vessel, in which 
the entries are made at the time. If it were, 
it would certainly be difficult to admit any 
evidence to contradict the entries which were 
made from day to day during the employment 
of the vessel. The certificate ought to be an 
exact transcript of this journal, so far as re- 
lates to the days of sailing and returning. 
But if, in copying from the original journal 
or memoranda, an error should be made, I can 
see no reason why the claimant should not be 
permitted to show that the error was acci- 
dental, and therefore innocent To hold such 
an error conclusive proof of fraud, would be 
giving to the law a construction of extraordi- 
nary strictness, and in a statute so highly 
penal, not warranted, unless the words of the 
act clearly require it The sixth section of 
the act which is the penal section, provides 
that "if it shall appear that any fraud or de- 
ceit has been practised in obtaining the same, 
(the bounty,) "the boat or vessel on which such 
allowance has been paid, shall be forfeited; 
otherwise the owner or owners, having prac- 
tised such fraud or deceit shall forfeit and 
pay one hundred dollars." Thife language 
clearly excludes the idea that it was intended 
to annex the forfeiture and penalty to a mere 
legal and presumptive fraud. It distinctiy 
implies that there must be intentional fraud 
or actual deceit Itwould be confounding the 
meaning of terms to call a simple mistake, in- 



nocently made, fraud or deceit If the claimant- 
is permitted to show an error in the certifi- 
cate, it seems to follow, as a natural infer- 
ence, that he may, to avoid a forfeiture, prove 
that the vessel was employed on other days 
than those mentioned in the certificate. But 
in order to let in this evidence it ought to be 
made clearly to appear that the error in the 
certificate was innocently made, and not with 
any fraudulent design; and to exempt the 
vessel from forfeiture, the proof of her em- 
ployment for the requisites time ought to be 
full and entirely satisfactory. When the cer- 
tificate has been falsified by satisfactory 
proof, and the vessel shown not to have been 
employed, within the period in which that 
represents her to have been employed, the 
time required to entitie her to the bounty, the 
government has made out undoubtedly a pri- 
ma facie case of forfeiture, theburden of proof 
is then shifted on the claimant and condem- 
nation will follow imless he can show by sat- 
isfactory evidence that the vessel has actually 
been employed the time required by law. 
Ten Hogsheads of Rum [Case No. 13,830]. 

To explain the error of the certificate the 
claimant called George Miller, at that time 
an inspector of the customs at St George, 
who says that he made out the certificate 
from a journal kept in an almanac, in which 
the days of sailing and returning were mark- 
ed; that in making the certificate, he had 
no reference to the particular days of sail- 
ing and returning, to the time she was out 
in each trip, nor to the number of fares 
made, but that he took the aggregate of the 
whole time she was out, divided it into a 
convenient number of fares according to 
the size of the blank with which he was fur- 
nished, and entered them accordingly, tak- 
ing care that the whole number of days ex- 
pressed by the certificate should correspond 
with the whole number in the almanac. It 
is not a little singular that any man should 
suppose that this coidd be a correct mode 
of making the certificate -when in the cer- 
tificate itself the agent swears that it truly 
gives not only the time actually employed, 
but also the true time of her sailing and re- 
turning. It is more so, that an officer of 
the customs should entex-tain such an opin- 
ion, as, if the certificate does not purport 
to state the time when the vessel was at 
sea, the collector is deprived of one of the 
most efficient checks which he can apply to 
prevent frauds in obtaining the fishing 
bounty. The inspectors are directed by the 
collector, whenever they see a fishing vessel ' 
in port, to make a memorandum of the day, 
and at the close of the season these memo- 
randa are sent to him. When the fishermen 
apply for their bounty he compares these 
with the certificate of the days in which 
they claim to have been at sea, and these 
journals of the inspectors thus operate as 
an important check ugainst any" fraud which 
the fishermen may be disposed to practise. 
But if the certificates do npt profess to state 
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truly the days when the vessel was at sea, 
it is obvious that information of this kind 
can be of little use. In fact, it would be 
just as well to aver in the certificate that 
the vessel had been employed four months 
in the fishing season, without stating any 
particular time. If the bounty is to be paid 
on such a certificate, it will be nearly im- 
possible, in ajiy case, for xne government 
to detect a fraud. The fishing season in- 
cludes nine months, from the last of Feb- 
ruary to the last of November. To convict 
a vessel, then, of fraudulently claiming for 
more time than she had been actually em- 
ployed, it would be necessary for the gov- 
ernment to prove negatively that for more 
than five months she had not been employed 
in fishing. 

When the bounty is paid on a certificate, 
such as this now appears to be, giving no in- 
formation as to the particular time when 
the vessel was employed, it presents a case 
certainly very much calculated to awaken 
suspicion. In the present instance, this does 
not lead to suspicion of fraud on the part 
of the claimant, for it does not appear that 
he had any knowledge of the manner in 
which the certificate was made. On the 
contrary, the fair presumption from the evi- 
dence, is, that he was ignorant of it. But it 
was well known to his agent, and, in a legal 
point of view, the act of me agent is the 
act of the principal. And at any rate it 
imposes on the court the duty of carefully 
examining the evidence produced to clear 
the vessel from a forfeiture. The journal 
or almanac from which Miller says hfe made 
the certificate, has been produced before 
the court The first remark which naturally 
occurs upon it, is, that it is not a journal 
kept by the skipper, but by one of the men. 
Parsons, the man who kept the journal, says 
that it was not kept with a view of its being 
used In obtaining the Dounty, but merely for 
his own private satisfaction. It does not 
appear that the skipper kept any account 
of the time that the vessel was employed. 
None has been produced, and if he did keep 
one, as was his duty, it is not a little re- 
markable that it was not exhibited at the 
hearing. It was from the journal of Par- 
sons, such as it is, that Mjller made out the 
certificate; but when it Is examined it is 
found not to agree with the certificate in 
any one particular, except in the day upon 
which the vessel began her employment It 
not only differs in the number of fares, the 
times when they were made, and the period 
at which the employment terminated, but 
also in the aggregate of the whole time. 
According to the certificate the vessel made 
nineteen fares, and was employed one hun- 
dred and thirty-one days, or, after the cor- 
rection is made by the deduction of ten 
days, one hundred and twenty-one days. 
According to the journal of Parsons, she 



made twenty-one fares, and, including both, 
the day of sailing and that of returning, 
she was employed one hundred and thirty- 
three days; but escluding one of these days- 
from each trip, she was actually employed 
but one hundred and twelve days. It is- 
not easy to comprehend upon what principle 
this certificate was made, if it was founded 
on this journal. The customary mode of 
computing the time, which is well under- 
stood by the fishermen, is to deduct one day 
from each fare for sailing and returning to- 
port That it was so understood by the par- 
ties in this case, appears from the certificate- 
itself, as the time is carried out with a 
deduction of one day for each fare. Parsons 
indeed stated that he did not in all cases 
mark the days on which they sailed and re- 
turned, but that if they left port in the aft- 
ernoon, or returned in the morning, these 
were not marked as days employed in fish- 
ing. But he does not state in how many 
instances this occurred, and I see no sufii- 
cient reason why, in computing the time 
from this journal, we should depart from the- 
established usage. The journal of Parsons, 
with all the aid derived from his own ex- 
planation on the stand, not only fails or 
proving an employment for the time re- 
quired to entitle the vessel to the bounty, 
but computing the time according to the 
universal practice, it proves negatively that 
she was not employed that time. I have 
thus far gone upon the principle that this 
journal, aided by his examination under 
oath, is entitled to full credit; or rather 
that he might be admitted as a witness to- 
prove the time that the vessel was employed, 
and that these memoranda, which he swears 
were made at the time, might be used to 
aid his recollection; for the journal, per se, 
is clearly not evidence. But in point of 
fact if fifil credit is to be given to Miller, 
this journal is proved to be so incorrect as 
to be inadmissible for any purpose. Miller, 
as an inspector, kept a jom'nal himself, 
which at the close of the fishing season he 
returned to the collector. In that journal 
he had marked this vessel as in port five 
days, when, according to Parsons' journal, 
she was at sea. And independent of Miller's 
testimony, she is proved to have been in 
port several other days, when according to 
this journal she was fishing. As the claim- 
ant has failed in proving that the Harriet 
was employed four months in fishing, there 
must be a decree of condemnation. 

[On appeal to the circuit court, the decree 
of the district court was afiarmed, with costs. 
See Case No. 6,099.] 
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Case Wo. 6,101, 

The HARRIET ANN. 

[6 Biss. 13; 1 6 OhL Leg. News, 268.] 

District Court, N. D. lUinois. Feb., 1874. 

LAcnBs IN Enforcing Maritimb Lien, 

1. A seaman's lien for wages will not be en- 
forced in admiralty, as against a bona fide pur- 
chaser, after the lapse of two seasons. Such a 
claim has become "stale." 

[Cited in The Artisan, Case No* 567; The 
Live Oak, 30 Fed. 78.] 

2. Though courts of admiralty are not gov- 
erned by any absolute rule of limitations, tiiey 
will never do injustice to bona fide, purchasers 
by the enforcement of old secret liens. 

[Cited in The Rapid Transit, 11 Fed. 335.] 

In admiralty. This was a libel, filed April 
3, 1S73, by Die M. Nelson, against the scow 
Harriet Ann, for seaman's wages during the 
years 1869, 1870 and 1871. The vessel was 
owned by John A. Nelson, who was also her 
captain. In the spring of 1870, quite expen- 
sive repairs were made on the vessel, the 
money to pay for which was obtained from 
Amos J. Snell and Clark Lipe, to whom Nel- 
son gave a mortgage foi" their advances. The 
libellant worked upon the vessel as a seaman 
a part of the season of 1870, for which he 
seems to have been fully paid. In the 
spring of 1871, Snell and Lipe became owners 
■of- the vessel and received a biU of sale of her, 
which was duly recorded, although Oapt Nel- 
son retained a right to purchase her at a stip- 
ulated price during the season of 1871, a 
right, however, which he never exercised. 
During the season of 1871, Capt. Nelson con- 
tinued master of the vessel, and libellant 
(Worked upon her as mate from the 24th of 
August to the close of navigation, for which 
there is a balance of wages due him. Libel- 
lant was fully aware of the advances made by 
Snell and Lipe and of the final purchase of 
the vessel. When- Snell and Lipe purchased 
the vessel, she was represented to them to be 
free and dear of all liens and incumbrances. 

Brandt & HoflEman, for libellant 

John C. Richberg, for the Harriet Ann. 

BLODGETT, District Judge. Libellant now 
■claims a lien on the vessel for all the wages 
earned by him for the seasons of 1869, 1870 
and 1871, inclusive, which amounts in the ag- 
gregate, as his proof shows, to about ?560. 

There is no statute of limitations applicable 
to this class of. actions. Seamen are said to 
"be the wards of a court of admiralty, and 
their lien upon the vessel for wages is always 
recognized and enforced, when the aid of the 
-court is invoked in apt time. What lapse of 
time shall make a claim for wages, or any 
maritime lien, "stale," must depend so great- 
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ly upon the facts in each case that no general 
rule can be laid down which can be applied 
in all cases. The courts will always see to it 
that injustice be not done to subsequent bona 
fide purchasers and incumbrancers, by the en- 
forcement of old secret liens. In this district, 
my learned predecessor has uniformly refused 
to enforce liens of this character after the 
lapse of two seasons. Substantially the same 
rule was applied by the learned judge for the 
Eastern district of Michigan, in the case of 
The Dubuque [Case No. 4,110]; and in the 
case of The Key City, 14 Wall.. [81 U. S.] 653, 
the supreme court says (page 660): "While 
courts of admiralty are not governed in such 
cases by any statute of limitation, they adopt 
the principle that laches or delay in the judi- 
cial enforcement of maritime liens, will, un- 
der proper circumstances, constitute a valid 
defense. Where the lien is to be enforced to 
the detriment of a purchaser for value, with- 
out notice of the lien, the defense will be held 
valid under shorter time, and a more rigid 
scrutiny of the circumstances of the delay, 
than when the claimant is the owner at the 
time the lien accrued." 

Tested by these rules, it seems to me libel- 
lant's earnings for the years 1869 and 1870, 
if anything remains \mpaid which was earned 
in 1870, must be deemed a "stale" claim as 
against this vessel. No good reason is shown 
why the wages earned in 1869 were left un- 
paid, and those earned in 1870 were paid or 
nearly paid. Jndeed there is some proof tend- 
ing to showthat there was an indebtedness be- 
tween libellant and the owner of the vessel 
upon which these wages might have applied. 
Libellant is not shown to have been a man of 
much pecuniary means or able to do without 
these earnings. 

A different rule, I think, should apply to the 
earnings of 1871. Snell and Lipe had then 
become the owners of the vessel, and were 
bound to see the wages paid. The captain 
was their agent, and the wages, while a lien 
on the vessel, l)ecame their debt 

A decree will therefore be entered for the 
wages of 1871, and a reference made to a com- , 
missioner to take proof as to the amount of 
such wages. 

NOTE. In a recent case in the Eastern dis- 
trict of Michigan— The Melissa [Case No. 9,400] 
—it is held that, in order to maintain the de- 
fense against a claim as stale, it must be al- 
leged and proved that respondents were pur- 
chasers in good faith, for a valuable consider- 
ation, and without notice of the existence of 
the claim. In the case of The Hercules [Id. 
G,400], Judge Brown in the Eastern district of 
Michigan, held that creditors of a vessel plying 
upon the lakes must enforce their liens, as 
against bona fide purchasers without notice, 
during the current season of navigation, or 
within such reasonable time after the com- 
mencement of the new season as might be neces- 
sary to arrest the vessel; but that the circum- 
stances of the case would frequently vaiy the 
rights of the respective parties. 
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Case No. 6,103. 

The HARRIET NEWHALL. 

[3 Ware, 105.] ^ 

District CJourt, D. Massachusetts. Sept., 1856. 

Collision — Measure op Damages roR Loss of 
Cargo. 

1. The nature and measure of damages con- 
sidered. When intentional and when not. 

[2. In cases of loss of cargo by collision the 
damages are limited to the actual loss, without 
any allowance for expected profits; hence the 
basis of the computation is not the value of the 
cargo at the port of destination, but its prime 
cost, together with all charges, premiums for in- 
surance, etc. Following The Amiable Nancy, 3 
Wheat. (16 U. S.) 546.] 

In admiralty. 

Shepley & Dana, for libellants. 
Howard & Strout, for respondent 

WARE, District Judge. The value put on 
the vessel on the evidence reported, I think 
is reasonable, and is confirmed at $1,500. 
The damage in the loss of the cargo, is pre- 
sented in the report in a double aspect. 
First, the original cost, including the ship's 
stores and furniture is found to be §557.32. 
Secondly, the value of the same at Boston, 
her port of destination, provided she arrived 
in safety, is found to be $lf861.72. Which 
of these is the true measure of damage in 
a loss by collision? Damage may be done 
and a right to indemnity arise under two 
different conditions. First, under a contract, 
which a party has failed to perform, and the 
plaintiff seeks damages for the non-perform- 
ance. The French law has an appropriate 
name for these, which are called dommage 
et enterests; and they include the actual 
loss sustained and the profits which the par- 
ty has failed to gain. For in every contract, 
a profit is expected and constitutes the mo- 
tive of the contract. If one party is disap- 
pointed in this expectation, by the failure of 
the other to fulfil Ms engagements, he has 
a right, according to the circumstances of 
the case, to demand a sum which will indem- 
nify him for the actual loss and the profits, 
which have been defeated. See, an example, 
in Domat, Civ. Law, pt 1, lib. 3. tit. 5, § 2, No. 
4, which is amplified by 6 Toullier, No. 286. 
The second condition is when the damage 
is caused by a tort. And this may be pre- 
sented under a twofold aspect The first, 
is when the tort is unintentional, occasioned 
by a fault indeed, but such a fault as may 
happen to a prudent and careful man from 
sudden surprise, by which the mind is 
thrown off its balance, or from momentary 
inattention or forgetfulness, to which the 
most cautious men are liable; faults 

Quas in curia fudit 
Aut humana parum cavit natura. 

Such delinquencies are looked upon with in- 
dulgence, and in these the proper measure of 

1 [Reported by George F. Emery, Esq.] 



damages, it may be assumed with a consider- 
able appearance of reason, is the actual loss 
sustained, without augmenting it by the 
profits which the party might have made. 
The second aspect is when the tort is wil- 
ful and malicious; and here tlie court may 
and ought, according to circumstances, to- 
enhance the indemnity by adding to the ac- 
tual loss the expected profits. And the ex- 
amples referred to above show that this may 
be done in the ease of a wilful breach of con- 
tract. In some eases, as in slander, libel, 
seduction, torts to the person accompanied 
with contumely and intended to disgrace 
a man, it has been thought that courts may 
go beyond a simple reparation of the wrong" 
to the individual, and award damages in 
poenam. 2 Greenl. Ev. § 253, and note, 
where the qtuestion is fully argued pro et 
contra. Collision almost invariably belongs- 
to the first class. We never suppose it to 
be intentional and malicious, and it would 
seem that the proper measure of damage 
is the actual loss sustained. 2 Pars. Cont 
459, and the cases in the notes. In the case 
of The Anna Maria, 2 Wheat. [15 U. S.] 327, 
which was a wrongful capture by a priva- 
teer, the conduct of the captors is described 
as "a wanton marine trespass for which no- 
sufficient excuse was given. The breaking 
open of trunks, when keys were offered 
them, and taking out the crew and putting- 
them in irons and leaving the vessel in this- 
situation, were acts not to be excused." And 
the ultimate loss of the vessel is represented 
as resulting from the illegal violence and 
misconduct of the captors. As the loss, in. 
this case, was the consequence of a wanton 
and malicious tort, it would hardly have 
been considered as a harsh judgment, if the 
court had added to the actual loss, the reason- 
able profit that might have been expected from 
the sale of the cargo at the port of destina- 
tion. Neque malitiis indulgendum est Dig. 
6, 1--38. A wilful trespasser has no reason 
for complaint, if ie is required to put the 
injured party in as good a condition in ev- 
ery respect as he would have been in, but 
for the wrong done; yet the court, in this- 
case, held that the true measure of dam- 
ages was "the value of the vessel and the 
prime cost of the cargo, with all charges 
and the premium of insurances where it has- 
been paid with interest" Nothing was al- 
lowed for expected profits. A claim of ex- 
pected profits was presented in a subsequent 
case,— The Amiable Nancy, 3 Wheat [16 U- 
S.] 546,— and was rejected, first on account 
of the uncertainty of the rule in its applica- 
tion, and secondly, the difficulty of support- 
ing its legal correctness. Though the courts- 
say, that if the suit had been against the 
original wrong doers, it might have been 
proper to visit upon them exemplary dam- 
ages, as a proper punishment for their law- 
less violence. These decisions establish a 
rule of damages in cases of marine tort, not 
(Mily on the highest authority and that bind- 
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ing on this court, but one that appears to be 
reasonable when the tort is not malicious. 
When it is, the latter case comes very near 
to an authority for going beyond that, nor 
do I see any impropriety nor any violation of 
sound judicial principle, in adding the prof- 
its of the sale at the port of destination. 
The difficulty of determining precisely what 
they might have been, does not appear to 
me to be an insuperable objection to the 
allowance of a fair mercantile profit. The 
Francis was lost by the collision on her re- 
turn from Newfoundland, where she had 
been for a cargo of fish. I do not understand 
that she earned freight on her outward voy- 
age. The fish were taken in fresh and salted 
by the crew with salt taken out for that 
purpose. The prime cost of the fish must be 
considered as what was paid for them in 
Newfoundland, and of the salt, the price paid 
in Boston. To this must be added a reason- 
able' charter of the vessel from the time she 
left Boston to that of the disaster, with 
wages and subsistence of the master and 
crew, with the premium of insurance, if any 
was paid, and if not a fair premiiun for the 
voyage. 

NOTE. How far courts and juries are, in 
cases of malicious torts, authorized to award 
penal damages, is a question perhaps not per- 
fecUy settled in the jurisprudence of the com- 
mon law. The question has been learnedly and 
acutely examined by Mr. Sedgwick of the New 
York bar, in a treatise on the Law of Dam- 
ages, and by Mr. Greenleaf, in the second vol- 
ume of his excellent treatise on Evidence, No. 
253, note. Mr. Sedgwick holds, on the author- 
ity of decided cases, that thu jury may legally 
rive punitory damages by way of example. Mr. 
Greenleai, that only compensatory damages can 
be given. It is certain that the language often 
used by the courts, not only in charges to the 
jury, but in opinions deliberately given on ques- 
tions of law, goes very far to justify the doc- 
trine maintained by Mr, Sedgwick. Exem- 
plary, vindictive, and punitory damages, and 
most money damages in poenam, in their fair 
and common meaning, imply something more 
than a bare and naked compensation to the 
complainant. Mr. Greenleaf, by a careful anal- 
ysis of the cases, has endeavored to show that 
this language may be satisfied if it is restricted 
to mere compensatory damages, a simple resti- 
tutio in integrum of the injured person, and in 
some of them he has perhaps successfully shown 
it; but in others this seems to be doing some 
violence to the ordinary and natural meaning 
of the words. Whether all the cases will ad- 
mit of this construction or not, where the ques- 
tion is reduced to its elements and examined 
on principle, it seems to' he quite clear in the- 
ory that Mr. Greenleaf maintains the true nrin- 
ciple. Every private wrong that involves a 
violation of public order, includes two kinds 
of injury perfectly distinct in- their nature: the 
private damages sustained by the injured in- 
dividual and the public injury by the example 
of violation of public order, and the license 
and encouragement which would be given to the 
lawless and violent if it were not repressed by 
due punishment. The individual is to be in- 
demnified by a private action in his own name, 
the public by their own action and by a pen- 
alty proper in its nature and extent to protect 
the public from the influence of such examples. 
But there is no reason why the indemnity due 
to the public for the wrong done to them, should 
be transferred as a gratuity to the individual 
through whom they have sufEered. 



Case No. 6,103. 

The HARRIET ROGERS. 

[Cited in The Sam Gaty, Case No. 12,276. 
Nowhere reported; opinion not now accessible.] 



HARRIETT, The (MYERS v.). See Case No. 
9,992. 

HARRILL'CDNITED STATES v.). See Case 
No. 15,310. 



Case No. 6,104. 

The HARRIMAN. 
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Circuit Court, D. California. Nov. 4, 1867.2 

Construction op CHARTER-PARTr — When 
Freight not Earned — Departure of Con- 
signee FROM Port op Destination— No Freight 
WITHOUT Full Ferformancb — Contract nr 

CHARTER-PARTY AN ENTIRETY— FAILURE TO PER- 
FORM— WhEN Risk and Danger of Voyage a 
Defense. 

1. Where, in accordance with a charter-party, 
the vessel chartered was to proceed with a cargo 
from San Francisco to Valparaiso and report 
there to the commanding oflOicer of the Spanish 
fleet and discharge at such port as he should 
name, and afterwards the charterer consented 
that the vessel might call at the Ohincha Is- 
lands, and, if it met the commander there or at 
any other point, might discharge as he might 
order; and the vessel, having proceeded to the 
Chinclias, and the master learning there that 
the Spanish fleet had left Valparaiso badly shat- 
tered, returned to San Francisco without going 
to Valparaiso or meeting the Spanish comman- 
der, Md, that the contract had not been per- 
formed; that its performance had not been 
waived by lie fact that the Spanish command- 
er or fleet had left Valparaiso, and consequent- 
ly that no freight had been earned. 

[See note at end of case.] 

2. The departure of the consignee named in a 
charter-party from the port of destination consti- 
tutes no waiver of the contract— such contract 
being not to find the consignee but the port of 
delivery. . 

3. Freight being the compensation for the car- 
riage of the cargo, if the carriage is not made 
the freight is not earned. 

4. The contract by a charter-party for the car- 
riage of a cargo to a certain port being an en- 
tirety, it must be executed completely or no 
claim for compensation arises. In case of fail- 
ure it is immaterial whether the failure of the 
carrier arises from his fault or his misfortune. 

[See note at end of case.] 

5. The risk and danger of losing a cargo in 
performing or attempting to perform a stipu- 
lated voyage may be shown in answer to a 
claim for damages preferred by the shipper for 
breach of tihe contract, but such risk and danger 
will not entitle the carrier to any compensation 
for partial performance. 

[See note at end of case.] 

[Appeal from the district court of the United 
States for tiie district of California.] 

On the seventh of May, 1866, C. J. Jan- 
sen, the owner of the ship B. L. Harriman, 
chartered her to Joseph Emeric, the llbeUant, 
for a voyage from San Francisco to Cobija, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 9 Wall. (76 U. S.) 161.] 
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Bolivia, or other ports in the Pacific, the 
port of discharge to be designated before the 
sailing of the vessel. The charter-party pro- 
vided that instructions for the vessel should 
be given by letter in triplicate, and if the 
vessel proceeded pursuant to them direct to 
Valparaiso, the commanding officer of the 
Spanish navy, vrho was supposed to be at that 
port, should have the right to receive a por- 
tion of the cargo there, or the whole of it, 
or to decline to receive any portion there, 
and to send the ship to another port in 
Chili, Peru, or the Chincha Islands; and, 
in such case, that the vessel should pro- 
ceed immediately to the port named by him, 
and there complete her discharge. The char- 
terer, on his part, agi-eed to provide the vessel 
with a cargo of coal of seven hundred and 
eighty-six tons, and to pay for the use of the 
vessel during the voyage fifteen, dollars per 
ton, in gold coin of the United States, one 
half to the owner at San Francisco two days 
after the sailing of the vessel, less two and 
a half per cent, discount for cash, and the 
other half to the owner on receipt of a c^in- 
celed bill of lading that the coal had been 
delivered. On the fourteenth of May the char- 
terer wrote to the master of the ship a letter, 
designating the first port of Valparaiso as the 
port to which he was to proceed with his 
vessel on leaving San Francisco, and direct- 
ing him when there to report himself to the 
commanding ofBcer of the Spanish navy, and 
stating that such ofiicer would have the right 
to take the whole of the cargo, or a portion 
of it, or to refuse to take any portion, and to 
send the vessel to another port, as mentioned 
in the charter pariy. On the seventeenth day 
of May the charterer wrote to the master a 
second letter, stating that since addressing Jiis 
previous letter he had received from Panama 
what he terms "an instruction," which he in- 
closes. This instruction is an extract from a 
letter of his correspondent requesting him, if 
he had not attended to all outstanding orders, 
to suspend operations until further orders, 
giving as a reason that it was probable that 
the Spanish naval forces might have changed 
their base of operations; but directing him, 
if he had taken up a vessel before receiving 
the letter, to "instruct the ship to seek after 
the fleet between the port of Valparaiso and 
the Chinchas." The charterer added to the 
extract a request that the master would follow 
the instruction so far as was in his power. 
On the nineteenth of May the charterer sent 
another communication to the master, inform- 
ing him that in case the wind, weather or 
other circumstances favored his making the 
Chincha Islands, he was at liberty to call, 
there, without, however, prejudicing the char- 
terer's rights under the charter-party and 
instructions. The vessel sailed from San 
Francisco on the twenty-second of May and 
arrived at the Chinchas on the third of Aug- 
ust Whilst there the master was informed 
of the bombardment of Gallao on the second 
of May, and that the Spanish fleet had sailed 



away badly shattered. On the same day a 
regular Chilean mall steamer arrived and re- 
ported that all was quiet at Valparaiso, and 
that nothing was known of the Spanish fleet. 
After remaining a few hom-s at the Chinchas 
the vessel left, and the captain immediately 
ordered her back to San Francisco, where she 
arrived on the sixth of October. On the 
eighth he made a formal protest and served 
a copy on the charterer. The owner then 
insisted that he was entitled' to the full 
freight which was stipulated for the perform- 
ance of the voyage, and called upon the char- 
terer to receive the cargo, discharge the vessel 
and pay the balance of the freight claimed. 
To this demand the charterer refused to ac- 
cede, alleging that the voyage agreed upon 
had not been performed. The ship-owner 
thereupon paid the duties upon the cargo, 
discharged the vessel and had the coal sold. 
The charterer then libeled the vessel for 
breach of the charter-party and the conver- 
sion of the cargo to the owner's use. The dis- 
trict court held that full freight had been 
earned by the ship, and entered a decree in 
favor of the charterer for the residue of the 
proceeds of the sale of the coal, after charging 
him with the expenses of sale and commis- 
sions. From this decree the libeUant appeal- 
ed; and two questions were presented for 
determination: (1) "What was the contract 
between the ship-owner and the charterer? 
and (2) was that contract performed by the 
ship or was its performance waived by the 
charterer or prevented by his fault or omis- 
sion? 

Doyle & Barber, for appellant. 
Wm. H. Sharp and S, M. Wilson, for re- 
spondent. 

FIELD, Circuit Justice. The charter-party 
provided for a voyage to any port of the 
Pacific, to be named before the sailing of the 
vessel, and for written instructions upon this 
point. These instructions were given in the 
letter of May 14, and the port of Valparaiso 
was named. The contract thus became, in this 
particular, clear and explicit The charter- 
party stipulated for the exercise of certain 
rights over the coal and vessel by the com- 
mander of the Spanish, navy at Valparaiso, 
and the instructions repeated the stipulation, 
and directed the master of the vessel when 
there to report to him. Both documents were 
evidently drawn upon the supposition that 
the Spanish commander was at the time at 
the port of Valparaiso, and would be found 
there on the arrival of the vessel. No serious 
question could be raised upon these docu- 
ments standing alone. A change in the con- 
tract thus accepted and a new destination of 
the vessel are supposed to have been effected 
by the letter of May 17. But that letter only 
directed the master of the vessel to seek the 
Spanish fleet between Valparaiso and the 
Chinchas. It was an instruction founded upon 
the supposition that the fleet might have 
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•cbanged its base 'of operations. There was 
no certain knowledge that such change had 
taken place; it was suggested as a possibility 
■only, in consequence of which the vessel was 
to seek for the fleet in passing between the 
Chinehas and Valparaiso, The contract to 
proceed . to Valparaiso was not abandoned. 
None of the parties concerned understood the 
letter as changing the port of destination. 
The master did not so understand it In his 
protest, after his return, he declared that his 
vessel left San Francisco bound for the port 
of Valparaiso via the Ghincha Islands. He 
did not pretend that he had made the voyage 
for which the charter-party stipulated, but 
contended that the voyage was broken up and 
his retiu'n to San Francisco justified by the 
withdrawal of the Spanish fleet from the coast 
of Chili and the absence of its commander, 
the consignee of the cargo. 

The owner of the ship did not so understand 
the letter. He assumed in a communication 
to the charterer, written on the sixteenth of 
June, nearly a -month after he had learned of 
tlie departure from Valparaiso of the Spanish 
fleet, that the vessel was obliged imder the 
contract, to proceed to that port, for he men- 
tioned that no provision was made in the 
charter for the possibility of there being no- 
body to receive the cargo on the arrival of the 
ship, and asked for instructions in that event 
to communicate to the captain. 

The charterer did not so understand the 
letter. He only requested a compliance with 
the suggestion of his correspondent so far as 
it was in the master's power, and in his com- 
munication of May 19, he accompanies his 
permission to touch at the Ghinchas, with the 
stipulation that it should not prejudice his 
rights under the charter-party and instruc- 
tions. But besides this, he testifies that at the 
request of the ship-owner, he wrote to his 
friends at Panama, his associates or agents 
In the business of supplying the Spanish fleet, 
to designate some one at Valparaiso to receive 
the cargo, in the event that the Spanish com- 
mander had left on the ship's ai'rival. The 
owner was himself examined as a witness, 
and no denial of this statement was made. 

Thus all the parties concerned construed 
the contract in the same manner, and did not 
regard its pm-port or obligation as in any re- 
spect changed by the letter of Slay 17. We 
may, therefore, safely / ti'eat the letter as 
simply a request that the captain would 
■comply with the suggestion, of the charterer's 
correspondent at Panama, so far as he could 
•do so consistently with the provisions of the 
charter-party; and that it neither had, nor 
was intended to have, any other or greater 
Import If the vessel had intercepted the 
Spanish fleet between the Chinehas and Val- 
paraiso, the acceptance at sea of the cargo, 
•or a portion thereof, by the Spanish com- 
mander, would have been as valid and bind- 
ing as, in the absence of the letter of May 
17, such acceptance would have been at Val- 
paraiso. But there was no obligation rest- 



ing upon the commander to accept at sea 
the cargo, or any part thereof, or to make 
there the option given by the charter-party. 
He could have pointed to that instrument 
and replied, that he would exercise his rights 
and privileges thereunder at Valparaiso. The 
letter simply provided for anticipating, if the 
Spanish commander consented, the time and 
place for the acceptance of the cargo, or for 
directing its partial or entire discharge at 
some other port 

Such being in our judgment, the obvious 
consti-uction of the letter of May 17, it fol- 
lows that the original contract completed by 
the instructions of May 14, requiring tlie ves- 
sel to proceed to Valparaiso, was not subse- 
quently changed, and as the vessel only pro- 
ceeded to the Chinehas, such contract was 
not performed. 

But it is contended that performance was 
waived by the fact that the Spanish com- 
mander, the consignee of the cargo, had left 
Valparaiso; and that the captain was justi- 
fied in avoiding the risk of possible seizure 
of the cargo by the authorities at Chili, which 
it is assumed he must have incurred had be 
proceeded to that port in the absence of the 
Spanish fleet 

The departure of the consignee named from 
the port of destination constituted no waives 
of the contract. The contract was not to 
find the" consignee, but to find the port of 
delivery. It may be that the consignee had 
appointed agents to appear for him and rep- 
resent his interests; and if he had not dona 
so the law indicated the course which the 
master of the vessel could have pursued— he 
could have stored the cargo at the shipper's 
risk. The storing in such case would have 
been, so far as the earning of freight was 
concerned, the legal equivalent to delivery 
to the consignee. Suppose, by way of illus- 
tration, the case stated by counsel, that the 
cargo had been consigned to the president 
of an incorporated company, and while the 
vessel was at the Chinehas, authentic intel- 
ligence had been received that the company 
had been dissolved, and that the president 
had absconded to parts unknown; and there- 
upon the ship had retraced her course back 
to San Francisco; would it be pretended in 
such case that the freight stipulated for the 
enture voyage had been earned? And if 
freight would not have been earned in that 
case, why can it be considered earned in this 
case? The law of the contract is not chan- 
ged by the fact that the consignee in one 
case is a naval commander, whose fleet has 
sailed from the port of destination, and in 
the other case is the absconding president of 
a dissolved company. The principle on 
which the right to freight depends is simple- 
and well settled. Freight is the compensa- 
tion for the carriage of the cargo. If the 
carriage be not made the freight is not earn- 
ed. The contract is an entirety— it must be 
executed completely, or no claim for compen- 
sation arises. Such is the general rule, and 
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it is immaterial -svhetlier the failure of the 
carrier arise from his fault or his misfortune. 
Thus if the carriage be prevented by a block- 
ade of the port of destination— whether such 
blockade were known or not at the time the 
contract was made— the freight is not earned. 
The risk or even impossibility of entering the 
port in such case constitutes no ground upon 
which compensation can be claimed, though 
the voyage be in other respects performed. 
The only exception to the rule that perform- 
ance must precede the right to compensation 
is where such performance is prevented by 
the fault or omission of the shipper. 

In Scott V. Libby, 2 Johns. 336, a vessel 
was chartered for a voyage from New York 
to the city of St. Domingo and back. The 
charterer was to pay an entire sum for the 
whole voyage in sixty days after the return 
of the vessel. On arriving in sight of St 
Domingo the vessel was turned away by a 
British cruiser on account of the blockade of 
the port The vessel thereupon returned 
to New York, and the owners refused to 
deliver the cargo until the freight was paid. 
In an action of trover for .the conversion of 
the cargo, it was held by the supreme court 
of New York that no freight was due, that 
the blockade had dissolved the charter- 
party, and the claim for freight was gone. 
The case of Burrill v. Cleeman, 17 Johns. 
72, is to the same purport 

The risk and danger of losing the cargo 
in performing or attempting to perform a 
stipulated voyage may be shown in answer 
to a claim preferred by the shipper for 
breach of the contract; but this is a very 
different thing from the assertion of a right 
to compensation where the contract is not 
performed. When compensation is made 
dependent upon performance there must be 
performance, however difficult or dangerous. 
The difficully or danger may, in some in- 
stances, relieve the carrier from more than 
nominal damages for not performing the 
contract; but neither will entitle him to the 
slightest compensation when the perform- 
ance is not had. 

In this ease the contracting parties knew 
of the war existing between Spain and Chili, 
and the possible rislss and dangers to be 
encountered in the voyage to Valparaiso. 
Tne charterer did not guarantee that the 
port would be safe or warrant that the 
Spanish naval commander would be there 
to protect the vessel on her arrival. It is 
probable that both parties expected that he 
would at all times be able to extend protec- 
tion to the vessel; but as they made no pro- 
vision for a possible disappointment in this 
expectation, and for compensation upon such 
event, we do not pei'ceive upon what prin- 
ciple we can interpolate into the contract a 
provision of that kind, or, which is equiva- 
lent to the same thing, allow compensa- 
tion as if such provision existed. 

Suppose, as counsel pertinently inquires, 
the ship-owner in this case had sued the 



[11 Fed. Cas. page 602] 



chai-terer for freight, could he have alleged 
performance of the contract? Clearly not, 
for no such performance was had. Could, 
he have alleged that the performance was 
prevented by the charterer? Certainly not, 
for the charterer had done nothing to pre- 
vent the execution of the contract, nor had 
he omitted anything for which he stipulat- 
ed, either expressly or impliedly. What, 
then, could the owner have alleged as a rea- 
son for not proceeding to Valparaiso?— that 
the Spanish naval commander was not 
there? But the charterer did not agree that 
he should be there; nor did his absence pre- 
vent the vessel from entering the port But,, 
then, there was danger that the cargo might 
be seized by the Chilean authorities. This- 
possibility of seizure was one of the perils 
assumed by the contract, and, like a sim- 
ilar danger where the port of destination is- 
bloclcaded, did not waive the necessity of 
performance as a condition precedent to com- 
pensation. 

Our conclusion is that the charter-party 
was not performed by the ship; that the- 
freight stipulated for such performance was 
not, thex-efore, earned; and that the chai*- 
terer was entitled, upon the arrival of the 
vessel at San Francisco, to the possession of 
the cargo and to a retiu:n of the advanced 
freight Watson v. Duykinck, 3 Johns. 335 r 
Griggs V. Austin, 3 Pick, 20; and Phelps v. 
Williamson, 5 Sandf. 578. The decree of 
the district court must therefore be reversed 
and a decree entered in favor of the libel- 
lant for the amount of the advanced freight 
and the amount of the proceeds of the sale- 
of the coal {after deducting therefrom the- 
duties paid and the expenses of sale), -to- 
gether with intei*est on both amounts and 
costs of suit 

[NOTE. On claimant's appeal to the supreme 
court tills decree was affirmed in an opinion by 
Mr. Justice Swayne, holding that the contract of 
affreightment is governed by the same princi- 
ples as other special contracts. It is an en- 
tirety. Difficulty or improbability of accomplish- 
ing the undei-taking will not avail as a defense. 
It is the province of courts to enforce contracts, 
not to make or modify them. Where there is- 
neither fraud, accident, nor mistake, the exer- 
cise of dispensing power is not a judicial func- 
tion. 9 Wall. (76 U. S.) 161.] 



Case TTo. 6,104a. 

HARBIMAN v. DODGE. 

[Betts, Scr. Bk. 554.] 

District Court S. D, New York. May 18, 
1857. 

Maritime Lien — Scpplies— Liabilitt of Mort- 
gagee OF Vessel. 

[A master appointed by the owner, and sail- 
ing the vessel on shares with him, has no power- 
to bind one who holds the title merely as secu- 
rity, for supplies furnished in her home port^ 
by representing such person as owner.] 

The libel in this case was filed [by Charles- 
Harriman against Sewell V. Dodge] to recov- 
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er $51.83 for an anchor supplied by the libel- 
lant to the sloop Exchange, in May, 1854. 
The vessel had belonged to one Kingsland, as 
the libeliant knew, having dealt with him as 
such owner. In November, 1853, Kingsland 
conveyed her to the respondent to secure his 
indebtedness to him. The anchor was or- 
dered by McGee, the master, who was sailing 
the vessel on shares, and who was appointed 
master by Kingsland in the spring of 1854. 
In July, 1854, the vessel was conveyed to one 
Thompson, at Kingsland's request McGee, 
when he bought the anchor, said Dodge own- 
ed the vessel. The sale was in effect for 
cash, though delivered without exacting im- 
mediate payment Both parties resided in the 
city of New York. 

Mr. McMahon, for libeliant 

Beebe, Dean & D.onohue, for respondent 

HELD BY THE COURT (BETTS, District 
Judge). That the libeliant gives no proof of 
such exigency as would give him a lien upon 
the vessel for the anchor, under the ruling in 
the ease of Pratt v. Keed [19 How. (60 XJ. S.) 
359], recently decided in the United States su- 
preme court. That, no obligation against the 
vessel having been created by the sale, the 
vendor cannot sustain an action against her 
owner for supplies because of his ownership, 
without proving that the purchase was his 
personal act or made by his authorized agent 
That if McGee did tell the libeliant he was 
authorized by the respondent to buy the 
anchor, no authority for that declaration is 
shown, as he was appointed master by Kings- 
land, and sailed her on shares with Kings- 
land; and Kingsland testifies that he never 
authorized him to make such statements. On 
the contrary, the testimony goes clearly ■ to 
prove that the respondent only held a mort- 
gage interest in the sloop, and that the title 
was all the time in Kingsland. That there is, 
accordingly, no foundation in law or fact for 
the action. Libel dismissed, with costs. 



Case l^o. 6,105. 

HABRIMAN et al. v. MAXWELL. 

[3 Blatchf . 421.] i 

Circuit Court, S. D. New York. Jan. 23, 1856. 

Cdstoms Duties — Becovert of Moset Paid to 

IMSPECTOK— TJjIDEHVALUATION — APPKAISEMEST. 

1. The case of Corkle v. Maxwell [Case No. 
3,2311, cited as decisive against the claim of 
the plaintiffs in this case to recover back monies 
paid by liem to the collector for the services of 
an inspector of the customs at their private 
bonded cellar. 

2. Where it is not shown by either the invoice, 
the entry, or the prot(^t that the goods import- 
ed were purchased, it is lawful for the collector 
to have them appraised at their value abroad at 
the time of their shipment, and to collect duties 
on such value, and to impose any consequent 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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penalty' for uiidervaluation, although, in fact, 
the goods were purchased at the price in the en- 
try, and such price was their fair market value 
abroad at the time of their purchase. The case 
of Crowley v. Maxwell [Id. 3,449], cited and ap- 
proved. 

3. Where, on an entry of goods by their con- 
signee, he presented, as .a true invoice, one sent 
to him by their owner, and swore to it, and the 
collector directed the appraisers to value the 
goods as of the time of their shipment and the 
consignee, before the appraisement was made^ 
applied to Hie collector to amend the entry, by 
adding, to the price set down in it, an amount 
sufficient to raise the goods to their fair mar- 
ket value abroad, "in order to avoid the penal- 
ty," which was refused, held, that it was law- 
ful for the collector to so refuse, and to impose- 
duties on the value ascertained by the apprais- 
ers, and a consequent penalty for undervalua- 
tion. 

4. The distinction shown between this case- 
and that of Games v. Maxwell [Id. 2,417]. 

5. No error in judgment on the part* of ap- 
praisers "can be revised by this court 

This was an action against [Hugh Max- 
well], the collector of the port of New York, 
to recover back certain sums of money paid 
to him by the plaintiffs [William Harriman. 
and others]— first, for the attendance of an. 
inspector of the customs at the private bond- 
ed cellar of the plaintifEs, in New York; sec- 
ond, for duties, and a penalty lor undervalu- 
ation, on certain wines, imported in the- 
Argo, from Havre, in the spring of 1849 p " 
and, third, for duties, and a penalty for un- 
dervaluation, on certain bleaching powders,, 
imported in the Centurion, from Liverpool^ 
in the summer of 1850. 

John S. McCuUoh, for plaintiffs. 
J. Prescott Hall, for defendant ' 

INGERSOLL, District Judge. The ques- 
tions involved in the claim to recover back 
the money paid for inspector's services at the- 
bonded cellar of the plaintiffs, were consid- 
ered and decided in the case of Corkle v. Max- 
well [supra]. It was there decided, that, up- 
on facts such as exist here, there could be no- 
recovery against the collector. For the rea- 
sons set forth in the opinion given in that 
case, this claim must be disallowed. 

The wines imported in the Argo were pur- 
chased by the plaintiffs at Rheims, in 
France, in the spring of 1849, but at what 
particular time does not appear. They were- 
shipped from Rheims for Havre, on the 29tli 
of May, 1849, and, at the latter port, they 
were shipped in the Argo, for New York, 
where they were entered for the payment of" 
duties on the 2d of July, 1849. They were 
purchased at the price set down in the entry, 
which price was the fair wholesale market 
value thereof, at the time of purchase, in 
the principal markets of Prance, and were- 
appraised by the appraisers, as of the time 
when they were shipped at Havre, at a. 
greater value than that set down in the in- 
voice. Duties were imposed and paid upoiL 
the value as appraised- by the appraisers, 
and a penalty for undervaluation was also- 
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imposed and paid. These payments were 
made under protest The protest was writ- 
iren on the entry, and was as follows: "TVe 
hereby protest paying the additional duty, 
.-and the fine as appraised by the appraisers, 
the invoice value being correct" It did not 
appear by the entry that the wines had been 
purchased by the plaintiffs, or how or when 
they were procured. The protest did not 
:show that they had been purchased. There 
was no document in the custom-house to 
-show they had been purchased. The protest 
did not claim any irregularity in the ap- 
praisal. 

The questions presented oh this branch of 
this case were considered and decided in 
-the case of Crowley v. Maxwell [supra]. 
For the reasons given in the opinion in that 
-case, the protest in this case would not be 
sufiicient to enable the plaintiffs to recover, 
•even if there had been an irregularity in the 
appraisal. But the appraisal was regular. 
At the time it was made, the collector had 
■no knowledge or information of the time 
when the wines were purchased. Therefore, 
"he could not have them appraised as of the 
time when they were purchased. Indeed, 
the proof does not now show the exact time 
when they were purchased. This item of 
■claim, therefore, must be disallowed. 

Upon the importation of the bleaching 
powders, they were entered at the custom- 
house for the payment of duties, and a value 
was set down in the entry, which corre- 
-sponded with the value set down in the in- 
voice produced and sworn to. The collector 
gave directions to the appraisers to have the 
^alue ascertained as of the time when they 
were shipped. The plaintiffs were not the 
-owners of the goods, but the consignees 
merely. The owner of the goods lived in 
Liverpool, and transmitted the invoice which 
"was presented at the custom-house, as a 
true invoice. One of the plaintiffs made 
-oath, when the entry was made, that the in- 
TTOice presented to the collector was the true 
and only invoice which he had received of 
the goods, and that that invoice exhibited 
the actual cost or fair market value of the 
:goods at I/iverpool, from which port they 
were shipped, according to his best linowl- 
■edge and belief. After the entry had been 
made and sworn to by one of the plaintiffs, 
and after the appraisers had been directed 
to appraise the goods, but before they had 
actually made their appraisement, the plain- 
tiffs applied to the collector to amend the 
•entry, by adding, to the price set down in it, 
an amount sufficient to raise the goods to the 
fair market value abroad, in order to avoid 
the penalty. They did not name the amount 
to which they wished the value raised. This 
the collector refused. No other invoice was 
received by the plaintiffs than the one pre- 
sented to the collector, and there was no 
-claim made by them that the price carried 
-out in the invoice, or in the entry as made, 
■was by mistake. They asked for no delay 



on account of any mistake made by the own- 
er in his invoice, that a correct one might 
be obtained from him in Liverpool. Indeed, 
they now claim, by their protest, that there 
was no error In tlie invoice, as made and pre- 
sented to the collector, and that the same 
was correct All that they asked was, that 
they might be permitted to amend the entry 
which they had made, they having been 
misled by the invoice which the owner had 
furnished, by adding, to the price set down 
in it, an amount sufficient to raise the goods 
to the fair market value abroad, in order to 
avoid the penalty. The duties were charged 
and paid upon the value as ascertained by 
the appraisers, and the penalty, by way of 
additional duty, was also paid. The pay- 
ment was accompanied by a protest, as fol- 
lows: "The additional duty and penalty on 
the within entry, we hereby pay under pro- 
test, the invoice being correct, and also be- 
cause we applied to collector to correct our 
entry, or raise value, before the permit was 
delivered to the officer on board ship, and 
before the goods had been seen by the ap- 
praisers." 

There was no error or improper conduct on 
the part of the collector in what he did, 
which the plaintiffs can complain of. What 
he did was in pursuance of law, and of his 
duties as collector. The money paid was of 
right demanded. The invoice which was 
presented to the collector was furnished by 
the owner of the goods, at Liverpool, to be so 
presented. The entry coiresponded with the 
invoice, as the owner intended it should. 
There was no honest mistake or error in the 
invoice. It is to be presumed, until the 
contrary appears, that the owner intended 
to do what he actually did. He intended, 
therefore, to make the invoice, and have it 
presented to the collector, as he did make 
it, and as it was presented. The appraisers 
found that the goods contained in that in- 
voice were undervalued. When the plain- 
tiffs applied to the collector to be permitted 
to raise the prices in the entry, so that the 
increased duty, by way of penalty, might be 
avoided, they did not pretend that the in- 
voice or entry had been made out differently 
from what the owner intended. This case 
bears no analogy to the case of Games v. 
Maxwell [Case No. 2,417]. 

It is also claimed by the plaintiffs, that the 
original invoice was correct, and that the 
appraisers, in raising the value of the goods, 
as set down in the invoice, erred in judg- 
ment No alleged error in judgment of the 
appraisers, if any error there were, can be 
inquired into or revised by this court This 
item of the plaintiffs' claim must, therefore, 
be disallowed. Judgment for defendant 



HARRIMAN (SCHULENBERG v.). See 
Case No. 12,486. 

HARRIMAN (UNITED STATES v.). See 
Case No. 15,311. 
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Case "No. 6,106. 

HARRINGTON v. FIRE ASS'N. 

• [4 Wkly. Notes Cas. 432.] 

Circuit Court, E. D. Pennsylvania. Oct 4, 
1877. 

Bankruptcy —Assignee's Title— Prior Attaoh- 
MEST — Amendment of Writ. 

[A writ of foreign attacKment issued from a 
Pennsylvania court named the defendants in 
the action as " Bowers and Wheel- 
er, trading as Bowers, Wheeler & Co." In this 
state it was served upon the garnishee, hut be- 
fore the return day the writ was amended, un- 
der the state statute (Act May 4, 1852, § 2), 
by inserting the full names of Bowers and 
"Wheeler, and adding the name of another part- 
ner. More than four months after the service 
of the attachment, but less than four months 
after the amendments, jproceedings in bank- 
ruptcy were begun against the defendants. 
Held, that the attachment was good as against 
the claim of the assignee in bankruptcy.] 

In bankruptcy. . On March U, 1876, a writ 
of foreign attachment issued out of the com- 
mon pleas of Philadelphia county, at the in- 
stance of Stein & Co., plaintiffs, against 

" Bowers and Wheeler, trading 

as Bowers, Wheeler & Co.," and the Fire As- 
sociation of Philadelphia was served as the 
garnishee. Subsequently, and prior to the 
return day, the record was on motion amend- 
ed by inserting the first and middle names of 
Bowers and Wheeler, and adding the name 
of Nathan Wheeler to the defendants, upon 
tlie condition that the plaintiffs should enter 
a new bond, which was done. Judgment 
was subsequently obtained against the de- 
fendants. More than four months after the 
service of the attachment, but less than that 
time after the amendment, proceedings in 
bankruptcy were begun against the defend- 
ants, and they were adjudged bankrupts. 
The question here was whether the amended 
attachment bound the funds in the hands of 
the garnishee as against the assignee. 

^li". Sulzberger, for plaintiffs in the attach- 
ment, argued that they were entitled to the 
fund, the bankrupt act preserving attach- 
ments made more than four months prior to 
the beginning of proceedings in bankruptcy. 
It was true that the writ was originally de- 
fective in omitting the name of one of the de- 
fendants, but this had worked no injury, as 
the firm had been coixectly designated, and 
the writ amended, before other rights had 
intervened. The amendment act of May 4, 
1852, § 2 (Pa.), was meant to cover just 
such cases, and was applicable in the Unit- 
ed States courts. It was true that in Dxmn 
T. Duncan, 2 Wldy. Notes Cas. 81, the 
court of common pleas had only allowed the 
amendment without prejudice to intervening 
rights, but there the assignment had been 
made before the amendment should have 
been allowed nunc pro tunc. 

J. G-. Johnson, for assignee. 

Ip. Dunn V. Dimcan the amendment was 
only allowed to operate from its date, and 



Intervening rights were not disturbed. Here^ 
by the. effect of the bankrupt- act, the as- 
signee's title as against attaching creditors- 
reverts back four months, and four months- 
bef ore the commencement of bankruptcy pro- 
ceedings the attachment was bad, as one or 
the defendant firm had been omitted. The 
amendment act, supra, was only intended to- 
apply to formal errors. Here the omission 
is fatal, and cannot be cured. The attach- 
ment being a proceeding against defendants'" 
interest in rem, and the res in this case being- 
the property of all the members of the firm, 
some of whom were not included in the writ, 
there was no attachmeiit of the partnership, 
interest therein. 

THE COURT, (jVIcKBNNAN, Circuit Judge,, 
and CADWAXiADER, District Judge,) enter- 
ed a decree sustaining the attachment 



.. Case K"o. 6,107. 

BARRINGTON v. libby. 

[14 Blatchf. 128; 12 O. G. 188; 4 Am. Law 
T. (N. S.) 47; Cos, Man. Trade-Mark Cas.- 
301; 23 Int. Rev. Rec. 112; 2 Cin. Liaw Bui. 
70.] 1 

Circuit Court, S. D. New York. Feb. 8, 1877. 

Trat>e-Makk — EscLUSivE Use op "Bucket" tor. 

COLIxAKS. 

The exclusive use of a tin pail with a bail or 
handle to it, the tin ornamented with a geo- 
metrical pattern, and used to contain paper- 
collars for sale, and sold with the collars, can- 
not be claimed as a trade-mark, either under the 
statute or by virtue of the general law of trade- 
marks. 

[Cited m Ball v. Siegel, 116 HI. 143, 4 N. E. 
667.] 

[This was a proceeding by George Harring- 
ton against James L. Libby for an infringe- 
ment of a trade-mark.] 

James A. Whitney, for plaintiff. 
Edmund Wetinore, for defendant. 



JOHNSON, Circuit Judge. The plaintiff- 
claims to be entitled to the exclusive use of-, 
a tin pail with a bail or handle to it, the tin. 
ornamented with a geometrical pattern, and. 
used to contain paper collars for sale and 
sold with the collars. This claim is made- 
not on the ground, that he is the inventor and. 
pat&ntee of pails thus made, or of the mate- 
rial used in making them, or of the art of 
selling collars by giving away a tin pail with 
them. But the claim is that this is a trade- 
mark, and entitled to protection as such, ei- 
ther by force of the statute of the United- 
States on the subject, or by virtue of the gen- 
eral law of trade-marks. It appears that the- 
ornamented tin pail which the plaintiff em- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
Cos, Man. Trade-Mark Gas. 301, contains, only- 
a partial report.] 
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ploys is a common article in commerce, and 
that pails made of tin, ornamented or un- 
ornamented, are and have long been in use 
for all such pui-poses as any one chose to ap- 
ply them to. The question whether any one 
can seize upon such an article and make ti- 
tle to its exclusive use for a special purpose, 
Ijy calling it a trade-mark, must be far from 
clear in favor of the- claimant^ The forms 
and materials of packages to contain articles 
of merchandise, if such claims should be al- 
lowed, would be rapidly taken up and ap- 
propriated by dealers, until some one, bolder 
than the others, might go to the very root of 
things, and claim for his goods the primitive 
brown paper and tow string, as a peculiar 
property. It will be observed, that it is not 
a mark at all which is claimed, but the whole 
enveloping package, the whole surface of 
which is covered by the ornamental pattern. 
There is no name, no symbol, no assertion of 
origin or ownership. The case strongly re- 
sembles that of Payson's Indelible Ink, 
Browne, Trade-Marks, §§ 271, 272, where the 
claim was rejected, on the ground, that, if 
maintained, the efEect would be to gradually 
throttle trade. The case of Moorman v. 
Hoge [Case No. 9,783], seems to me quite in 
point. In favor of maintaining the right to 
the barrel in question in that case, all cir- 
cumstances of fact concurred, but the court 
held that the law did not recognize an ex- 
clusive right to an unpatented package, nor 
permit its assertion. I concur in the princi- 
ples maintained in that case, and think the 
plaintiff has failed to show such a right in 
the premises as can entitle him to a prelim- 
inary injunction. The motion must be de- 
nied. 



Case Wo. 6,108. 

HARRINGTON v. McDUEL. 
[3 Cranch, 0. 0. 355.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1S2S. 

Assault and Battery— Levy by Constable. 

The plaintifE has a right to enter the defend- 
ant's house with the constable, who has a fi. fa., 
to show the defendant's property, upon which 
to levy the execution. 

Mr. Hellen, for defendant, prayed the court 
to instruct the jury that the plaintifE had no 
right to enter the defendant's house with the 
constable, to show Mm the defendant's prop- 
erty, upon which to levy the fieri facias upon 
a, judgment in favor of the plaintiff against 
the defendant. 

Beale & Ashtop, for plaintiff. 

But THE COURT (nem. con.) refused. 



HARRINGTON (OGDEN v.). See Case No. 
10,457. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 6,109. 

Ex parte HARRIS et al. 

In re COCHRANE. ' 

[2 Lowell, 568; i 16 N. B. R. 432.] 

District Court, D. Massachusetts. May, 1877. 

Bankruptcy — Amount of PROor — Creihts. 

1. Where a manufacturer consigned goods to 
his factors, and drew against them bills, which 
the factors accepted, for an amount much be^ 
yond what the goods ultimately realized, and 
both parties failed, leaving outstanding accept- 
ances for about $116,000, and goods and their 
proceeds in the hands of the factors for about 
$26,000, and both parties became bankrupt, and 
the factors employing, .without objection, the 
$26,000, made a composition gf forty per cent 
with all their creditors, including the holders of 
the bills, who reserved a right to prove in full 
against the drawer and all other parties,— 7je/(i, 
these creditors, proving against the drawer, need 
not give credit for the full forty per cent, but 
must abate their proof in the proportion of 
90,000 to 116,000; that is, must give credit for 
the $26,000 which might, upon their application, 
have been applied towards paying their bills. 

2. Where notes are exchanged, the presump- 
tion is that each party is to pay his own. 

. 3. Where notes were exchanged, and the hold- 
er has received a payment from the maker of 
one of these notes, before he offers proof against 
the estate of the indorser he must prove only 
for the balance. 
[Cited in Ex parte Nason, 70 Me. 368.] 

4. The proof is complete when the affidavit is 
filed with the registei or assignee, and payments 
received after that time need not he credited. 

In bankruptcy. John Cochrane, Jr., the 
banki-upt, was a manufactui-er of carpets, 
and Hai-ris, Chipman, & Co. were his selling 
agents or factors, and advanced him their 
notes from time to time, which he indorsed 
and procured to be discounted. Both parties 
failed, at which time there wex-e outstanding 
in the hands of several banks and individuals 
notes of this kind for about $116,000; and 
the factors had goods of Cochrane's to the 
value of about $26,000. Han*is, Chipman, & 
Co. went into bankruptcy March 7, 1876, and 
offered a composition of forty per cent, which 
was accepted and recorded April 29, 1876. 
The seva-al holders of the notes received the 
forty per cent, and gave Han-is, Chipman, & 
Co. a covenant not to sue them; reserving 
the right to prove the full amount of the 
notes against the other parties to them. 
Cochrane went into bankruptcy March 30, 
1876. The question now came up, whether 
the holders of the notes could prove in full, 
or for what other amount, against the assets 
of Cochrane. A proof in full had been made, 
and afterwards modified, by order of the reg- 
ister, by deducting the amount paid in com- 
position by Harris, Chipman, & Co.; and the 
petition now was for a revision of this order. 
The affidavits for proof against Cochrane's 
estate had been made and sent to the as- 
signee, or to the register, very near the time 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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that the resolutions of Harris, Ohlpmaii, & 
do. were recorded. 

W. Munroe, for assignees of Cochrane. 

F. S. Hesseltine, for Harris, Ohipman, & 
€o. 

J. R. Bullard and O. K. Fay, for holders of 
notes. 



LOTVELLr, District Judge. In so far as the 
notes offered for proof were given for the ac- 
commodation of Cochrane, it is immaterial 
whether payments by the parties who stood 
in the relation of suretiesweremadeheforeor 
after the proof was made in this case, because 
it is held urider our bankrupt law [of 1867 (14 
Stat. 517)], by a great preponderance of au- 
thority, and upon unanswerable reasoning, 
thit the holder of a bill or note may prove 
it in full against the party primarily liable 
upon it, notwithstanding he may have re- 
ceived a part or all of the amount from a 
surety or quasi surety. See In re Souther 
[Case No. 13,184]. Of course, the parties 
dealing together can agree that the creditor 
shall not have this right, but that it shall 
belong to the surety, in consideration of his 
payment; yet even then the course would 
be for the creditor to prove his note or bill in 
full, and to give to the surety his proportion- 
ate part of the dividends that might be re- 
ceived from the estate of the principal debt- 
or. Here the agreement was that the holder 
should prove in full against the estate of 
Cochrane, and any other parties to the notes. 
But were these notes given for the accommo- 
dation of Cochrane? I think they may be so 
regarded in equity, to the extent that they 
were not secured by goods, and the proceeds 
of goods, in the hands of Harris, Chipman, & 
Go. If the latter had taken up their notes, 
they would be creditors of Cochrane for ?90,- 
000. When both parties failed, the goods 
and their proceeds were applicable to the 
notes di*awn against them, so far as they 
would go; and. this equity might have been 
enforced by the holders, imder the doctrine 
of Ex parte Waring, 19 Ves. 345, and that 
class of cases as applied in this country. 

It is a question not so clear whether tho 
holders of the notes or bills, having the right 
to an appropriation of funds in the hands ol 
a surety, can prove against the principal in 
full. I have said on one occasion that they 
cannot, and I have not found any reason to 
change my opinion. I do not mean to say they 
might not prove in full by expressly or im- 
pliedly renouncing their security; but that is 
impossible in this case, because the factors 
have appropriated the security, as they had 
a right to do, if the .creditors did not object; 
but the result is, that ?26,000 of Cochrane's 
property has gone to pay the debts of Harris, 
Chipman, & Co., and to this extent I think 
the general creditors of Cochrane have a 
right to say that the holders of the notes 
shall not prove in full against Cochrane's as- 
sets. If the whole amount of these notes 
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outstanding and offered for proof is $116,000, 
each must be reduced in the proportion of 
§90,000 to $116,000. 

There was one debt which presented a dif- 
ferent question. Cochrane had exchanged 
notes with one Pearce, and the latter had 
paid thirty-five per cent upon all his debts, 
by some sort of composition. I do not un- 
derstand that in exchanging notes either par- 
ty is considered to be accommodating the 
other: each impliedly undertakes to pay his 
own notes in consideration of the exchanged 
note which is to be paid by the' other. In this 
case, credit must be given by the holder of a 
note coming in to prove against Cochrane's es- 
tate, as indorser, for whatever dividend he 
has received or might have received from 
Pearce, as maker, before he offered his proof 
against the assets of the indorser, though not 
bound to give such credit where Cochrane is 
promisor. Under our practice, I think a debt 
is to be considered as proved when it is duly 
authenticated and sent to the assignee or the 
register, because ninety-nine in a hundred of 
all debts not proved at the first meeting are 
proved in this way. I do not think the date 
should depend on when the assignee or the 
register makes a formal entry of its allow- 
ance, provided the debt turns out to be just 
and true. 

Referred to the register, to proceed in ac- 
cordance with this opinion. 



Case 'No. 6,110. 

Ex parte HARRIS. 

[3 N. Y, Leg. Obs. (1845) 152.] 

District Court, D. Maine. 

VOLUNTAKT BANKRUPTCY — WITHDRAWAL OF PETI- 
TION — Rights of Creditors. 

1. A voluntary petitioner for the benefit of the 
bankrupt law cannot withdraw his petition be- 
fore a decree of bankruptcy, if any of the cred- 
itors oppose it, without showing good cause. 
Such a petitioner is deemed a bankrupt, within 
the purview of the law, from the time of the 
presentation of his petition, and before a de- 
cree of bankruptcy. He becomes personally sub- 
ject to the jurisdiction of the court from the 
time of the presentation of his petition. 

2. The creditors may intervene for their own 
interest as well before as after a decree. 

3. The court has jurisdiction over the bank- 
rupt's property from the time of filing the peti- 
tion, and will, in a proper case, on the motion 
of creditors, interpose by injunction, or the ap- 
pointment of a receiver, to prevent me proper^ 
from being wasted. 

4. If the bankrupt neglects to move for a de^ 
cree of bankruptcy so that an assignee may be 
appointed, the creditors may move the court for 
that purpose. ' 

The petitioner [Samuel Harris] filed this pe- 
tition as a voluntary bankrupt for the bene- 
fit of the bankrupt act [of 1841 (5 Stat 445)] 
on the fifth of July. Subsequently, on the 
20th of August, and before the day for hear- 
ing, he filed another petition, stating that he 
had made arrangements with nearly all his 
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creditors to adjust and settle their claims, 
and prayed that he might have leave to with- 
draw his petition, or that it might he dis- 
missed and no further action had thereon. 
On the day of hearing, Phillip Torry and 
three other creditors, who had proved their 
debts amounting in the whole to 1075 dollars, 
appeai'ed and filed in writing objections to 
the allowance of the bankrupt's petition to 
withdraw, and prayed that due proceedings 
might be speedily had so that he might be 
duly decreed a bankrupt, and an assignee be 
appointed to take possession and administer 
the estate, and concluding with a motion that 
a decree of bankruptcy may be passed- 

Willis and Preble, for bankrupt. 
Mr. Haines, for creditors. 

WARE, District Judge. The general ques- 
tion which has been argued in this case is 
whether a voluntary petitioner for the bene- 
fit of the bankrupt law can, after filing his 
petition and the publication of notice, and 
before a deci-ee of bankruptcy, withdraw and 
discontinue his petition, so that no further 
proceedings can be had upon it, upon his 
own motion, when the creditors appear and 
oppose the withdrawal. The bankrupt, by 
filing his petition, submits himself personally 
to the jurisdiction of the court, and he be- 
comes bound to obey its orders and directions 
in the matter of his petition, as well before 
as after a decree of bankruptcy. The mere 
filing his petition in conformity with the stat- 
ute constitutes him a bankrupt, within the 
purview of the act, before passing the decree, 
or any action upon his petition on the part 
of court. It is otherwise in the case of a 
petition on the part of the creditors against 
a debtor to have him decreed a bankrunt. 
Such debtor, under the circumstances named 
in the act, is liable to be made a bankrupt, 
but, in contemplation of law, is made one 
only by the decree of the court 

The application of a volunteer not only 
gives the court jurisdiction over the person 
of the bankrupt but also over his estate; 
and he is therefore required by the statute 
to annex to his petition an accurate inven- 
tory of ail his property, of every name and 
description, applicable to the payment of his 
debts. His titie to this property is not actu- 
ally divested until the decree; but that, when 
passed, has relation back to the time of 
filing his petition, and retroactively divests 
his title from the time when the petition is 
presented. Between tiie time of the presenta- 
tion of the petition and the decree, no per- 
son has any power of disposition over the 
property. The bankrupt surrenders it for 
the benefit of his creditors; and it is placed 
in the custody of the law for the use of 
those who may ultimately appear to have 
the right. It becomes therefore the duty of 
the court to protect and preserve the prop- 
erty for their benefit. It is held by the court 
in trust for the creditors. The bankrupt can 



have no legal right of control over it, if it 
is suffered to remain in his possession, other 
than that of a mere depositary for safe keep- 
ing; and the creditors, to whom it equitably 
belongs, have no control except what is ex- 
erted through the orders and agency of the 
court And it therefore becomes clearly the 
right and duty of the court to interpose for 
the benefit of the creditors. The court may 
interpose by way of injunction to prevent 
any person from intenneddling with the prop- 
erty, or it may appoint a receiver to take the 
possession and hold it subject to its orders. 
In this very case, on the petition of some of 
the scheduled creditors, suggesting that part 
of the property was liable to loss from its 
perishable nature, and also to be wasted by 
the bankrupt, a receiver was appointed to 
take the possession for the purpose of pre- 
serving and protecting it and to hold it sub- 
ject to the orders of the court This appeared 
to me to be so clearly within the power of 
the court and so manifestly its duty, that it 
seemed to me that such an order would be 
"<nade in a proper case almost as a matter 
of course. 

That the court has the jurisdiction after the 
presentation of the petition, seems to me to 
be not only exceedingly clear in principle, but 
to be absolutely necessary to enable it to 
carry beneficially into effect the general pro- 
visions of the bankrupt law. Now upon 
what ground can it be exercised, except that 
other persons besides the bankrupt have, in 
this stage of the proceedings, an interest in 
the matter. It is not necessary to protect the 
rights of the bankrupt, and a court is never 
invested with jurisdiction for the sake of 
jurisdiction itself. Its powers are given to 
be exerted for the purposes of general jus- 
tice, to protect the rights of individuals; and 
the jurisdiction is given in this instance for 
the benefit of creditors. If the court had not 
this power, what would be the situation of 
the estate in a case of voluntary bankruptcy 
during the interval betr^'een.filing the petition 
and the decree. It would remain in the 
hands of the bankrupt, and might be wasted 
and disposed of at his pleasure, without any 
control from any quarter. The creditors 
could with no safety interpose to take it out 
of his possession by legal process; for all at- 
tachments would be dissolved by the decree 
and the costs thrown upon them. The bank- 
rupt would be entirely without restraint 
either in the waste or disposal of his estate. 
In the case of waste, the creditors would be 
absolutely without remedy other than a right 
of action against an insolvent man. In case 
of sale, the court might indeed follow the 
property into the hands of a purcuaser with 
notice, if it could keep on the track, through 
the dark and inti-icate labyrinths of secrecy 
and fraud. But this would be to the cred- 
itors an imperfect and expensive remedy. 
The law, 1 think, gives them one that is 
shorter and less onerous, by authorizing the 
court on their application to lay its hand on 
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tlie property, and sequester it for their bene- 
fit in the first instance. 

If the creditors have an interest in the pro- 
ceedings hefore a decree, it will follow that 
they have a right to intervene in some form 
for the protection of their interest They 
must have a remedy co-extensive with their 
right And this I think, is an answer to that 
part of the arg:ument, which is drawn from 
7th section of the statute. That provides 
that upon filing the petition, notice shall be 
given in the manner, prescribed, "and all per- 
sons interested may appear at the time and 
place where the hearing is to be had, and 
show cause, if any they have, why the prayer 
of the petitioner should not be granted." 
It is argued that, the statute having given 
to the creditors the right to appear and make 
themselves parties in the cause for a par- 
ticular purpose, this is an implied negation 
of their right to interpose for any other pur- 
pose. No such legislative intention, in my 
opinion, can be fairly inferred from the lan- 
guage of the statute. The act, as must be 
obvious to every one, who reads it with at; 
tention, considering the number and variety 
and importance of its provisions, is exceed- 
ingly brief and admirably condensed. "With 
very few exceptions, it does not at all pre- 
scribe the course of procedure in detail. The 
Gth section gives the jurisdiction to the dis- 
trict court, and directs "the jurisdiction to 
be exercised summarily, in the nature of 
summary proceedings in equity." And for 
this purpose the court is invested with all 
the powers of a court of general equity juris- 
diction over proceedings in bankruptcy. The 
law, having thus prescribed the general 
course of procedure, leaves the court to ap- 
ply the known forms and processes of a 
court of equity to the matters and controver- 
sies arising under the act The act provides 
for two distinct kinds of bankruptcy, volun- 
tary and compulsory. It is only particular 
classes of persons that are liable to be made 
bankrupts against their will and by adverse 
proceedings, and those only on proof of par- 
ticular acts commonly called "acts of bank- 
ruptcy." Under the English bankrupt sys- 
tem, a person becomes a bankrupt from the 
time of committing an act of bankruptcy; 
but, under the act of congress, in cases of 
compulsory bankruptcy he is considered as a 
bankrupt only from the time of the decree, 
, and, by relation, from that of the filing the 
petition against him. This seems to me to 
be the clear result of the language of the 
act It provides that "all persons being mer- 
chants," &c., "shall be liable to become bank- 
rupts within the true intent and meaning of 
this act, and may on the petition of one or 
more creditors," &c., "to the appropriate 
court be so declared accordingly in the fol- 
lowing cases," enumerating the acts of bank- 
ruptcy. It is not the act of bankruptcy, nor 
the petition of creditors that makes them 
bankrupts, within the true intent of the law, 
but it is the decree-of the court upon the pe- 
llFED.CAS. — 39 



tition. But the decree has relation back to 
the filing of the petition, and after the de- 
cree they are bankrupts from the time when 
the petition is filed. Under the voluntary 
branch of the statute, any person may make 
himself a bankrupt It provides that all per- 
sons whatsoever, with some qualification, 
which need not here be considered, who shall 
by petition, in the manner prescribed, apply 
"to the proper court for the benefit of this 
act, and therein declare themselves to be un- 
able to meet their debts and engagements, 
shall be deemed bankrupts within the pur- 
view of this act and may be so declared ac- 
cordingly by the decree of such court" Sec- 
tion 1. No previous act of bankruptcy is re- 
quired as a ground of proceeding. A mere 
declaration of insolvency is suflScient The 
simple presentation of the petition in the 
manner directed by the statute is an act of 
bankruptcy, and constitutes the petitioner a 
bankrupt before any decree or any action of 
the court is had on the petition. The lan- 
guage of the statute is peculiar and strong. 
It is not said that the petitioner shall be lia- 
ble to become a bankrupt as in the case of 
compulsory bankruptcy, but that on his ap- 
plication, and the presentation of his peti- 
tion, he shall be deemed a bankrupt, within 
the purview of the act It is therefore his own 
act, and not the decree of the court, that 
makes him a bankrupt 

This view of the law furnishes an answer 
to another part of the argument that under 
the voluntary branch of the. statute no per- 
son can be made a bankrupt by any adverse 
action on the part of creditors, and therefore 
that they cannot intervene for the purpose 
of moving for a decree. But, if this view 
of the statute is correct, no decree is neces- 
sary for that purpose, because he is made a 
bankrupt by his own act before a decree. 
But it is said that it is the petitioner in this 
case that asks for the action of the court; 
that he comes in as a volunteer, and has the 
same right as a petitioner or plaintiff in any 
other case to withdraw his appearance and 
discontinue his suit But in all cases a party 
coming as a volunteer into court, in a mat- 
ter where others may have an interest, must 
move for liberty to discontinue, and when 
other parties have acquired an interest in 
the proceedings, the court will either grant 
the liberty on terms, or refuse it altogether, 
as justice may require. Now a volimteer 
petitioner for the benefit of the bankrupt act 
comes into court, and asks to be discharged 
from debts, and, in order to obtain this ben- 
efit, submits himself to the jurisdiction of 
the court, and presents all his property to be 
administered in bankruptcy for the benefit 
of his creditors. This act alone makes him a 
bankrupt and at the same time places all his 
property beyond the reach of his creditors, 
except as they may receive it through the 
court, under whose control it is placed. 
Nothing can be clearer, then, than that the 
creditors have an interest in the proceedings 
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from the moment that the petition is filed. 
It is only through these proceedings that they 
can get anything for their debts; nor can 
the court make the property available for 
them until a decree of bankruptcy is passed 
and an assignee appointed. Suppose the pe- 
titioner should choose not to proceed with 
his petition, but let it remain in suspense, 
with his property thus locked up from his 
creditors. Should he be permitted thus to 
hold them at bay according to his own pleas- 
ure, that he may negotiate with them on that 
vantage ground, and impose such terms as 
he pleases? I think not He has chosen his 
part, and be cannot be bankrupt or not at 
his own pleasure, or as he may find it con- 
venient. He has brought his creditors here 
to seek such satisfaction for their demands 
as his estate will give, and, having by his 
own free choice brought them here, in this 
court they have rights as well as he. If he 
does not choose to proceed, they may inter- 
vene for their own interest to speed the cause 
by a motion for a decree, or for the appoint- 
ment of an assignee, or for any other matter 
necessary for the protection of their rights. 
My opinion is that a voluntary bankrupt can- 
not withdraw his petition at his own pleas- 
ure. In the ease of Randall [Case No. 11,- 
550], it was decided by the circuit court that 
proceedings in such a case may be stayed on 
the motion of the petitioner, on good cause, 
before a decree of bankruptcy. In that case 
the cause shown was that he had settled with 
all his creditors, and no person appeared to 
object But the reasoning of the court clear- 
ly implies that he cannot withdraw without 
showing good reason. In this ease he al- 
leges only that he has settled with nearly all. 
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In re HARRIS et al. 

[6 Ben. 375.] i 

District Court, E. D. New York. Feb., 1873. 

Phoceedixgs is Difpekent Distbtots. 

A firm was adjudged bankrupt on petition of 
creditors, without opposition, the warrant was 
delivered to the marshal, a meeting of creditors 
was held, and an assignee chosen, who entered 
on his duties. Thereafter, one of the creditors 
applied to set aside all the proceedings as irregu- 
lar, under the 16th general order, because he 
had, previous to the filing of this petition against 
the bankrupts, filed a petition against them in 
another district: Held, that the proceedings in 
this court were regular, notwithstanding the 
prior filing of the other petition, and that there 
was no ground for setting them aside. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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BENEDICT, District Judge. This is a 
motion by a creditor to set aside the pro- 
ceedings which have been had in this case. 
It appears that certain creditors of the firm 
of Harris & Go. duly filed their petition in 
this court, within whose jurisdiction the ma- 
jority of the members of the firm reside, 
asking that said firm be adjudged bank- 
rupts by this court Upon the return of the 
order to show cause, no opposition being 
made, the firm proceeded against was ad- 
judged bankrupt by this court, and a Avar- 
rant duly issued to the marshal. After- 
ward, a meeting of creditors was held, at 
which an assignee was duly chosen, who 
thereafter entered upon his trust. 

It is not doubted that this court had juris- 
diction to entertain the petition and make 
the adjudication of bankruptcy. No ob- 
jection whatever is made to the assignee 
chosen by the creditors; and, upon their 
face, all the proceedings taken in this court 
were regular. The attention of the court 
was in no way called to the ground of the 
complaint made by the party here moving, 
until after the adjudication had been made, 
and the assignee chosen by the creditors 
had entered upon his duties. 

In this position of the case, one of the 
creditors appears before the court and shows 
that, prior to the filing of the petition in this 
court, he had filed a petition in the South- 
ern district of New York, to have the same 
firm which, as is alleged, did business in the 
Southern district, there adjudged bankrupt 
to which petition an answer has been filed, 
and the issues so raised are there pending, 
undecided and untried. 

Upon these facts, it is now claimed by the 
said creditor that all the proceedings in this 
court should be set aside as irregular, be- 
cause of the 16th general order. If this mo- 
tion had been made or a stay applied for be- 
fore the adjudication of bankruptcy had 
been made and an assignee elected, the way 
to relief would have been easy. And if it 
were now suggested, that any creditor had 
suffered detriment in the election of an im- 
proper assignee, prompt relief in that regard 
would be afforded; but, in the absence of 
any other fact than the mere pendency of a 
prior petition in another district, which is 
there being contested, it appears to me that 
it would be worse than useless to set aside 
these proceedings, and turn the creditors of 
this firm over to try the question of its 
bankruptcy upon another contested petition. 
No possible benefit to any one from such a 
course has been suggested on this motion. 

I should, therefore, upon the papers be- 
fore me, deny the motion as needless, even if 
it appeared that the adjudication was ir- 
regular because a prior petition was pend- 
ing in another district; but I do not see how 
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the proceedings here can be said to be irreg- 
ular. General order 16 does not prevent a 
creditor from taking an adjudication by de- 
fault, because some prior proceeding, insti- 
tuted by another creditor, is in another dis- 
trict being defended. The 42d section of 
the act [of 1867 (14 Stat 537)] requires the 
court, upon default, to pronounce an adjudi- 
cation, and forthwith issue the warrant; 
and general order 16, while it declares that 
proceedings on a second petition may be 
stayed, also declares that the court which 
makes the first adjudication of bankruptcy 
shall retain jurisdiction over all proceedings 
therein until the same be closed. 

Here an adjudication was made without 
any application for a stay, and without any 
objection by any party, and it must be con- 
sidered to have been regularly made. I re- 
gret that no application for a stay was pre- 
sented to me before an adjudication had 
been entered and the title of the assignee 
become fixed, as then all possibility of con- 
fusion could have been avoided; but in the 
present state of the case, after an adjudica- 
tion made, no ground for setting aside the 
proceedings is afforded. 

The motion must, therefore, be denied, for 
the reason above stated, without consider- 
ing the efiEect of the conceded fact that the 
petition filed by the party here moving can- 
not be heard- in the Southern district, be- 
caus'e of the pendency there of a petition 
still prior to his, also unheard- The mo- 
tion is accordingly denied. 

[In Case No. 6,112 a discharge of the bank- 
rupt was decreed from the Soufliern district of 
New York.] 



Case "No. 6,11S, 

In re HARRIS. 

[2 N. B, R. 105 (Quarto, 35).] i 

TDistrict Court, S. D. New York. Sept. 17, 
1868. • 

BaNKRUPTOT— DiSCHAItGE — SPECIFICATIONS. 

When the specifications filed in opposition to 
the discharge of a bankru|)t are not sustained 
by the proofs, a discharge will be granted when- 
ever the register shall certify that the bankrupt 
has conformed to the requirements of the bank- 
rupt law [of 1867 a4 Stat. 517)]. 

In bankruptcy. 

BLATOHFORD, District Judge. None of 
the specifications filed by, the Leather Manu- 
facturers' National Bank are sustained by 
the proofs, nor is any ground shown for 
withholding a discharge. A discharge will, 
therefore, be granted whenever the register 
shall certify conformity. 

[A motion to set aside the proceedings in the 
Eastern district of New York was denied in 
Case No. 6,111.] 

1 [Reprinted by permission.] 
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HARRIS V. ALEXANDER. 

[4 Cranch, 0. C. 1.] i 

Circuit Court, District of Columbia. April 
Term, 1830. 

Slave— Residbsob within Countx oe Washing- 
ton — Freedom. 

The right of a citizen of the United States to 
import a slave into the county of "Washington 
under the second section of the Maryland act of 
1796; c. 67, is forfeited by a sale of the slave 
within three years after the importation. 

[Cited in Mary v. Talburt, Case No. 9,192.] 

Petition for freedom [by Christopher Har- 
ris, a negro]. Verdict for the petitioner. Mo- 
tion for new trial, on the ground that a sale 
within three years after importation into the 
county of Washington does not, per se, give 
a right to freedom, but is only evidence of 
importation for sale; and it was agreed that 
if the court should be of that opinion, a new 
trial should be granted; and the counsel re^ 
ferred to the case of Jordan v. Sawyer [Case 
No. 7,521], in this court, in Washington, at 
April term, 1823, and Maria v. White [Id. 
9,076], at December term, 1829. The slaves 
was Tjrought into the county of Washington, 
with the defendant [Nelly Alexander], to re- 
side; but the defendant sold him before the 
expiration of three years. By the first section 
of the act of Maryland of 1796, c. 67, it is en- 
acted, "That it shall not be lawful to import 
or bring into this state, by land or water, any 
negro, mulatto, or other slave, for sale, or to 
reside within this state; and any person 
brought into this state as a slave, contrary 
to this act, if a slave before, shall cease to 
be the property of the person or persons so 
importing," &c., "and shall be free." By the 
second section it is provided, "That it shali 
be lawful for any citizen or citizens of the 
United States, who shall come into this state 
with a bona fide intention of settling therein, 
to import or bring into this- state, at the 
time of his or her removal into this state, 
or within one year thereafter, any slave or 
slaves, the property of such citizen at the 
time of his or her said removal," &c. And 
by the third section it is further provided, 
"That nothing herein contained shall be con- 
strued to enable any person or persons so 
removing to sell or dispose of any slave or 
slaves, imported by virtue of this act, or 
their increase, unless such person, &c., shall 
have resided within this state three whole 
years next preceding such sale, except in 
cases of disposition by will, and dispositions 
by law for bona fide debts, or consequent 
upon intestacy." 

Mr. Taylor, for petitioner. The petitioner 
having been imported "to reside," is entitled 
to his freedom, unless the defendant was 
protected from the forfeiture of the first sec- 
tion by being within the proviso of the sec- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



HARRIS (Case No. 6,114) 



[11 Fed. Cas. page 612] 



ond section; and slie is not protected by the 
second section, if the petitioner was sold 
within three years, contrary to the third 
section. 

Mr. Mason, for defendant, submitted the 
case to the court without argument. 

THE COURT (nem. con.) refused the new 
trial; being of opinion that the third section 
of the Maryland act of 1796, c. 67, is a quali- 
fication of the license to import given by 
the second section; that is, you may bring 
your slaves with you to reside, provided you 
do not sell within the three years. If you 
sell within the three years you forfeit your 
privilege under the second section. Judg- 
ment for the petitioner. 



HARRIS (ALEXANDER v.). See Case No. 
168. 
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HARRIS et al. v. BABBITT. 

t4 Dill. 185.] 1 

Circuit Court, W, D. Missouri. 1877. 

Opficial Bond op Cashier — Liability of Sure- 
ty IS Limited to his Officiai, Tekm. 

1. Suit upon the official bond of the cashier 
of a savings bank, incorporated under the laws 
of Missouri. The statute provided that the offi- 
cers of the bank should hold their offices for 
"one year, and until their successors are elect- 
ed and qualified;" but the statute did not re- 
quire a bond as part of the qualifications of 
such officers. A by-law passed by the directors, 
required the cashier to give bond. Harris was 
elected cashier by the directors, and on January 
16th, 1872, he gave a bond, conditioned for the 
"faithful discharge of his duty, in accordance 
with law, and the charter and by-laws of the 
bank." He was re-elected cashier, January 
16th, 1873, but gave no new bond, and was al- 
lowed by the directors to continue to act with- 
out doing so. Held, that the sureties were not 
liable for the cashier's defaults in February and 
March, 1873. 

[Cited in Scott Co. v. Ring, 29 Minn. 405, 
13 N. W. 184; Savings Bank v. Hunt, 72 
Mo. 601; State v. Ranson, 73 Mo. 92.] 

2. His term of office was annual, and the sure- 
ties are not liable for defaults happening after 
another election tiie nest year, and the lapse of 
a' sufficient time to qualify by giving a new 
bond. 

[Error to the district court of the United 
States for the Western district of Missouri.] 

This was an action on the official bond of 
the plaintiff in error, John S. Harris, as cash- 
ier of the Union German Savings Bank, of 
which the defendant in error [James C. Bab- 
bitt] is the assignee in bankruptcy. It is al- 
leged in the petition that the Union German 
Savings Bank was a corporation organized 
under the laws of the state of Missouri; that 
said John S. Harris was, on Januaiy 14, 1872, 
elected cashier of said bank; that on January 
16, 1872, he, as principal, and [Seth E.] Ward 
and [Henry] Muhlbach as sureties, executed 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



their bond in the sum of §25,000, and on the 
7th of February, 1872, delivered the same to 
the bank; that the condition of said bond 
was, "that if said Harris shall faithfully, hon- 
estly, and impartially discharge all his duties 
as such cashier, in accordance with law, and 
the charter and by-laws of the bank, then the 
bond to be void, otherwise to remain in full 
force and effect." The petition assigned tlie 
various breaches of the bond. The answer 
is a general denial of the breaches set forth 
in the petition. It alleges that the bond was 
delivered on the day it bears date, and not 
on the 7th of February, 1872; that Harris 
was elected cashier on the 14th of January, 

1872, for one year, and no longer; that on 
the 14th of Januai-y, 1873, a board of di- 
rectors of the bank was elected; on the 16th 
of January, 1873, the board, at its first meet- 
ing, duly elected a president, vice-president, 
secretary, and cashier, for another year; that 
at said date, and by said board of directors, 
said Harris was again elected cashier of said 
bank for the ensuing year; that, in pui-su- 
ance of said election, and with the knowledge 
of the board of directors, all the officers, in- 
cluding cashier, entered upon the discharge 
of their duties as such officers, and continued 
to perform their duties until the corporation 
was adjudged a bankrupt. The replication 
denied that Harris acted under the pretended 
election in 1873, but insisted that, from Jan- 
uary 14, 1872, and up to March 13, 1873, he 
was acting under the first bond and first elec- 
tion; that he never gave bond, or otherwise 
qualified, under the election of 1873; that no 
successor in office to said Harris was ever 
elected or qualified. On the trial, the plain- 
tiff read in evidence a resolution of the board, 
made on the 11th January, 1872, which is as 
follows: "Resolved, that the bonds required 
from the different officers for the ensuing 
year be as follows: Cashier, $25,000; as- 
sistant cashier, §20,000; receiving teller, §15,- 
000; paying teller, §15,000; bookkeeper, $5,- 
000; assistant bookkeeper, §3,000; messenger, 
§2,000; attorney, §1,000." The defendants 
proved, from the record of the board of di- 
rectors, that on January 11, 1872, the "new 
board-elect met, pursuant to requirements of 
the by-laws," and "proceeded to the election 
of permanent officers for the ensuing year, 
with the following result," and, among others, 
Harris was elected cashier. On January 14, 

1873, a new board was elected, said Harris 
being one of them; and, on January 16, 1873, 
this new board met, took the oath, elected 
temporary officers, and then proceeded "to 
elect the regular officers to act as such for the 
ensuing year," and, among the othei-s, Harris 
was again elected cashier, and the board ad- 
journed to the next regular meeting, "to re- 
ceive the bonds of the different officers as 
elected." There was no meeting of the board 
held, as the by-laws required, on the first 
Tuesday of February or March, 1873, and 
the first meeting of the board after the elec- 
tion of officers, on the 16th January, 1873, 



[11 Fed. Cas. page 613] 



(Case No. 6,114) HARRIS 



was held on the 13th March, 1873. None of 
the officers elected on the 16th January, 1873, 
gave bond for that year. The jury, tinder the 
instruction of the court, found a verdict for 
the plaintiff for $19,168.15, but they specially 
found that the two breaches of the bond, on 
which the verdict was based, did not several- 
ly occur until February 11, 1873, and March 
12, 1873. Judgment was rendered on the ver- 
dict, and the sureties sued out this writ of 
error. The controlling question in the case 
was, whether the sureties on the bond of the 
cashier, executed on the 16th day of January, 

1872, were liable for his default, on the 11th 
day of February, and the 12th day of March, 

1873. The district court [case unreported] in- 
structed the jury that they were liable. The 

' other material facts appear in the opinion of 
the court, which was orally pronounced, and 
is reprinted from the notes of the short-hand 
reporter. 

F M. Black and James F. Mister, for plain- 
tiffs in error. 

Henry Flanagan and Karnes & Ess, for de- 
fendant in error. 

DILLON, Circuit Judge. This Is an im- 
portant case, alike in the amount and in the 
principles involved. It has been very fully 
argued by counsel, who, with commendable 
industry, on one side and the other, have 
brought before me all the authorities touch- 
ing the question on which the case turns. If 
my engagements would permit, I would like 
to look into it further, and reduce my views 
to writing. As I may not get time at an early 
date to do this, and as it is not likely that 
further examination and reflection would 
change ray views, I proceed to dispose of the 
case at this time. 

The plaintiff below, Babbitt, is the assignee 
in bankruptcy of the Union German Savings 
Bank, and Harris and the other defendants, 
as his sureties, are sued in respect of the al- 
leged liability of Harris, on his official bond, 
as the cashier of that bank. The sureties 
alone defend. The bank is a savings bank, 
incorporated under the laws of this state, and 
the statute contains a provision applicable to 
this controversy, to which I will 'refer pres- 
ently. The sureties make defence, and the 
leading question in the case is, whether they 
are liable on this bond for the default of their 
principal, for breaches of its condition by 
him, after the term for which he was elected 
had expired; and that depends, primarily, on 
the question whether his election, in 1872, 
and his term of office, are to be considered as 
annual. He was elected cashier on January 
14, 1872, for one year, or, if the statute ap- 
plies, for one year, and until his successor is 
elected and qualified. On January 16, 1873, 
there was another election, and he was again 
elected by the directors his own successor, but 
he never gave any new bond. This suit is on 
the bond originally given, dated January 16, 
1872. 



The by-laws of this institution provided for 
monthly meetings of the board of directors, 
and if these meetings had been held, there 
would have been a regular meeting of the 
board of directors on the first Tuesday of 
February after this new election, on January 
16, 1873, and another such meeting in March. 
Several breaches of this bond are alleged, but 
all of them were after the time fixed for the 
February, 1873, meeting. 

Now, the question is, whether the sureties 
on the bond, given in January, 1872, are lia- 
ble for these breaches. The only provision 
of statute applicable to this question, is sec- 
tion 3 of the act in relation to savings banks 
[Laws Mo. 1877, p. 29], which is as follows: 
"The affairs and business of any such asso- 
ciation shall be managed and controlled by a 
board of directors, not less than five nor 
more than thirteen in number, from whom 
shall be designated by themselves a presi- 
dent, a cashier, and secretary, who shall hold 
their offices for one year, and until their suc- 
cessors are duly elected and qualified." 
There is no provision of statute, so counsel 
on both sides state, in terms requiring the 
cashier to give a bond, but there is a provi- 
sion of statute authorizing the directors to 
make by-laws, and these by-laws were made 
by the directors, who elected the cashier, who 
were the managing officers of the institution, 
and not by the stockholders, or by the body 
of the corporation at large. Among other by- 
laws ordained by the directors, was one to 
this effect: "The officers of the bank, before 
entering on the duties of their respective 
offices, shall execute to the bank an obliga- 
tion, with two or more sureties, as follows: 
'Cashier, ?2o,000,'" etc. 

The bond in suit, dated January 16, 1872, 
; is in the penal sum of $25,000, with this con- 
dition: "The condition of the above obliga- 
tion is such, that whereas the above named 
■ John S. Harris has been duly elected cashier 
of the Union German Savings Bank, of Kan- 
sas City, Missouri, now, therefore, if the said 
John S. Harris shall faithfully, honestly, and 
impartially discharge all his duties as such 
cashier of the Union German Savings Bank, 
of Kansas City, Missouri, in accordance with 
the provisions of law and the charter and by- 
laws of the said bank, then this bond to be 
null and void; otherwise to remain in full 
force." 

On the trial, the defendants, the sureties, 
asked the court to instruct the jury as fol- 
lows: "That the office of the defendant Har- 
ris, as cashier, is an annual office, and if 
said Harris was elected cashier on the 16th 
of January, 1873, that is, after the year for 
which this bond was given, and if he was 
allowed to go on during the remainder of the 
said month, and in the months of February 
and March following, without giving a new 
bond, then these sureties are not liable for 
acts of said Harris after the said new elec- 
tion;" which the court refused, and gave 
this: "I instruct you that the bond sued on 
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IS governed by the statute of this state relat- 
ing to savings banks, and that this bond, 
under the statute, should be so construed as 
to produce no interregnum in the office of 
cashier. I therefore instruct you, these sure- 
ties are liable for said acts of Harris, cashier, 
up to the commencement of the month of 
March, 1873." 

Now, then, in the first place, as to the au- 
thorities in relation to the official bonds of 
public officers: Under the statutes of vaii- 
ous states in this country, public officer's are 
elected pursuant to statutory provisions, 
which fix their term of ofH.ce, and in many 
cases they are elected annually. That is the 
case in all the New England states. In. the 
New England towns there is an annual meet- 
ing, at which the officers are elected, where 
the citizens assemble, and elect their town 
officers in a government of pure democracy. 
They are elected annually, at these annual 
meetings, and there is usually in these states 
a provision to prevent an interregnum, that 
these officers shall continue to hold their 
offices, not only for a year, but until their 
successors are elected and qualified. 

A great many years ago, in Massachusetts, 
the question arose, which is presented in this 
case, whether, under such a provision, the 
sureties of an officer elected for a year, but 
where the default in his official duties oc- 
curred after the year, but before his succes- 
sor had qualified, were liable in respect to 
such default It came before the supreme 
court of Massachusetts in Bigelow v. Bridge, 
8 Mass. 275, and that .court decided that 
there was no such liability. The same ques- 
tion arose afterwards in Chelmsford Co. 
V. Demarest, 7 Gray, 1, when Chief Justice 
Shaw was on the bench, and a thorough ex- 
amination of it was made. The com-t held 
the same way— that the office was annual 
' and that where the condition of the bond 
was that the officer should hold until his suc- 
cessor was elected and qualified, that such a 
condition did not cease to make it an annual 
office, so far, at all events, as the sureties 
were concerned. That ruling has been ac- 
cepted, wherever it has come in question, by 
all the New England states. In New Hamp- 
shire (Dover v. Twombly, 42 N. H. 59), in a 
fully considei-ed opinion, and in Connecticut 
(Welch V. Seymour, 28 Conn. 387) the viewi 
of the supreme court of Massachusetts have 
been followed, and they have been adopted 
in other states. See Moss v. State, 10 Mo. 
338; State Treasurer v. Mann, 34 Vt. 371; 
Mayor, etc., v. Horn, 2 Har. (Del.) 190; South 
Carolina Ins. Co. v. Smith, 2 HiU (S. C) *590 
(258); South Carolina Soc. v. Johnson, 1 Mc- 
Cord, 41; Commissioners of Public Accounts 
V. Greenwood, 1 Desaus. Eq. 450; Wapello 
Go. V. Bingham, 10 Iowa, 40; 38 N. J. Law, 
254; Kingston Mut Ins. Co. v, Clark, 33 Barb. 
196. 

In some of the states, notably North Caro- 
lina, Indiana, perhaps Maryland, possibly 
Mississippi, where the same question has 



come up, the courts have decided the other 
way, and have held, under the clause that 
"he shall hold until his successor is elected 
and qualified," that there may be a liability 
on the sureties for a term extending beyond 
the year. State v. Berg, 50 Ind. 496; Thomp- 
son V. State, 37 Miss. 518; Placer Co. v. 
Dickenson, 45 Cal. 12; State v. Daniel, 6 
Jones (N. C.) 444; Sparks v. Farmers' Bank 
[3 Del. Ch. 274]. But I must say, in re- 
gard to these decisions, that those courts do 
not seem, in general, to have had their atten- 
tion called to the reasoning on the other side, 
and are not as fully considered, in my judg- 
ment, as the first line of decisions to which i 
have referred. 

But, when we look at the peculiarities of 
the present ease, I think it can be distin- 
guished from even the latter line of decisions, 
and that, if they were admitted to be correct 
in respect to public officers, still it could be 
possible, on just and solid grounds, to distin- 
guish this case from those. Now, what is 
this action, when we get to the bottom of it? 
The plaintiff is the assignee in bankruptcy of 
this bank, and the legal rights of the parties 
are precisely the same, in my judgment, as 
though this bank had never been thrown into 
bankruptcy; as if this default had occurred, 
and the bank had continued to be solvent, 
and the bank itself had brought this same 
action instead of the assignee in bankruptcy. 
Nothing is clearer than that, under the ilis- 
souri statute, it is contemplated that these 
officers shall be elected annually, for such is 
the express provision, that there shall be 
designated a cashier, who shall hold his of- 
fice for one year, and until his successor is 
elected and qualified; and the provision is, 
there shall be an annual election, that the 
directors shall be elected annually, and the 
directors are annually to select their own 
cashier. A cashier that is satisfactory to one 
board of directors, may not be to another, 
and they are to elect him each year. In ac- 
cordance with this provision, they held their 
election January 16, 1S73, and they elected a 
new cashier— that is to say, they elected Sir. 
HaiTis his own successor, but neither he nor 
any of the other officers gave any new bond. 

Now, what is the object of the bond in suit? 
It is not like official bonds, which are intend- 
ed to protect the public, and where, unless 
the provisions of the statute are complied 
with, the public are comparatively helpless. 
If a public officer gives an insufficient bond, 
a citizen may know it, but how can he help 
it? In this case, however, the bond is re- 
quired for the indemnity of the private cor- 
poration. Who were managing the corpora- 
tion? The directors. Where is the fault in 
this case? With whom rests the laches that 
led to this default? The retention of this 
cashier without giving a bond— whose fault 
is that? Who neglected their duty in that 
regai'dV It was the officers of this corpora- 
tion—the men entrusted by the stockholders 
to manage its affairs. They are in fault for 



[11 Fed, Cas. page 615] 

not recLuiring tlie bond. Now, then, as be- 
tween the assignee representing this corpora- 
tion, whose agents are to "blame— who shall 
suffer? The smreties who engaged for Har- 
ris' performance of his duties for one year, 
or until his successor is elected and qualified, 
were blameless, and cannot reasonably be 
supposed to have intended to undertake an 
obligation of interminable duration; for if 
they can be held for what happened in 
March, 1873, they can be held for what hap- 
pened in December, 1873, and so on indefi- 
nitely. TVho is to blame? Who ought to 
suffer? It is to be observed in this case that 
the statute does not require a bond. It says, 
indeed, that officers shall hold their office un- 
til their successors are duly elected and qual- 
ified. How qualified? It was conceded in 
the argument, that if this board of directors, 
in January, 1873, had passed a by-law or 
resolution, "we dispense with bonds," the 
bank would have been bound by it; and still, 
it is perhaps true that this body, having en- 
acted a by-law requiring bonds, they could 
not be dispensed with without a repeal of the 
by-law, although the question of estoppel, or 
waiver of the by-law, might arise, where the 
directors are the very parties having full 
control of the matter; but it never could 
arise if the statute had in terms required a 
bond. 

Under these circumstances, whatever may 
be the true rule in respect to annual terms of 
pubhc offic'ers, where it is expressly required 
by the statute that there shall be qualifica- 
tion "by giving of a bond, I am of opinion 
that, on the facts of this case, these sureties 
ought not to be held liable for defaults which 
happened at a time, in February, 1873, after a 
monthly directors' meeting had passed, and 
these men had failed to require the new cash- 
ier, he being his own successor, to give bond. 
The judgment of the district coiu^t is re- 
versed, and a new trial ordered. Reversed. 
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HARRIS V, BERRY, 

D- Hayw. & H. 272.] i 

Circuit Court, District of Columbia. Oct. 18, 
1847. 

■Witness— iMPEAcnMEST of Chabaotbb— Evi- 
dence. 

1. On the question whether the plaintiff's wit- 
ness can be cross-examined by the plaintiff to 
discredit hunself by confessmg on oath that he 
had made a different and inconsistent state- 
ment of the matter, Jidd, the plaintiff cannot, 
for the purpose of impeaching the general char- 
acter of his witness for veracity, give in evi- 
dence facts which would not be admissible upon 
a direct esamination-in-chief. 

2. There is no difference in principle between 
giving general evidence of particular facts, the 
effect of which is to destroy the general charac- 
ter of the witness for veracity, and which would 
not be admissible for any other purpose. 

1 [Reported by John A, Hayward, Esq., and 
Geo. 0. Hazleton, Esq.] 
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Quantum meruit for carpenter's work and 
labor upon the defendant's house, in Prince 
George's county, Maryland. Verdict for the 
plaintice [IViUiam A. Harris] for §1,500. 

The defendant [Thomas Berry] moved the 
court for a new trial— (1) on the ground that 
the verdict was against the law and the evi- 
dence; (2) that the court erred in admitting 
evidence to go to the jury against the objec- 
tion of the defendant. 

Brent & Brent, for plaintiff. 
Joseph H. Bradley, for defendant. 

BY THE COURT (nem. con.). This is a mo- 
tion by the defendant for a new trial on the 
ground that the court permitted the plain- 
tiff's counsel, who had been surprised and 
disappointed by his witness, who testified 
that certain charges in the plaintiff's accoimt 
were too high, although he had before ex- 
amined the account and declared it to be cor- 
rect and that the amount charged was reason- 
able; whereupon the plaintiff's counsel asked 
the witness whether he had not before ex- 
amined the accoimt and made no objection 
to the prices charged. The counsel for the 
defendant objected that if the witness an- 
swered in the affirmative it would not be sub- 
stantive evidence in the cause, but would 
only go to the credit of the plaintiff's own 
witness. After a long argument the court 
permitted the question to be put to the wit- 
ness and aswered, chiefly upon the authority 
of Greenleaf on Evidence (§ 444), and the 
cases there cited. No bill of exceptions was 
taken. The question is whether the plaintiff's 
witness can be cross-examined by the plain- 
tiff to discredit himself by confessing on oath 
that he had made a different and inconsistent 
statement of the matter. AH the cases, there; 
fore, which show that the plaintiff may prove 
by other witnesses that his first witness is 
mistaken as to the fact, or that the fact was 
not as stated by the witness, or that the first 
witness has contradicted himself, may be 
laid aside as not applicable to the case. 

The first ahd principal case relied on by 
the plaintiff's counsel is Wright v. Beckett, 1 
Moody & R. ^4, in which the court, consist- 
ing of Lord Chief Justice Denman and Baron 
BoUand, differed in opinion, so that no order 
was taken upon the rule to show cause why 
a mistrial should not be granted upon the 
groimd tliat the evidence of the plaintiff's at- 
torney, who proved that the plaintiffs wit- 
ness (Warren) had previously made a differ- 
ent statement inconsistent with his testimony 
at the trial, had been improperly received. 
The argument of Lord Denman was to show 
that it was competent for the plaintiff to 
prove by other witnesses that the plaintiff's 
witness, who had surprised the plaintiff by 
his testimony, had previously made another 
statement inconsistent with his testimony at 
the trial. The question between Ch. J. Den- 
man and Baron BoUand was not whetner the 
plaintiff might cross-examine his own wit- 
ness, and ask him whether he had not previ- 
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ously given a different account of the facts 
to the plaintiff's attorney, but whether it was 
not competent for the plaintiff to prove the 
same thing by other witnesses. For although 
the chief justice before whom the cause was 
tried at nisi prius had permitted that ques- 
tion to be put to the plaintiff's witness, yet 
in the subsequent argument between the chief 
justice and Baron Bolland, no notice is taken 
of the difference between proving the incon- 
sistent statement of the plaintiff's witness. 
"When Lord Denman, at nisi prius, permitted 
the plaintiff to ask his witness whether he 
had before given a different account of the 
facts. Sergeant Jones objected, on the ground 
that the obnoxious tendency of the question 
put by the plaintiff was to discredit his own 
witness, and he might have said that such 
was not only the tendency, but the object of 
the question; for the question was not per- 
tinent to the issue, and the answer could not 
be received as substantive evidence in the 
cause. 

In the eases cited by Ch. J, Denman, in 
which the party calling a witness attempted 
to prove by other witnesses, and not by cross- 
examination of his witness. The right then 
of the plaintiff to cross-examine his own wit- 
ness in such a case rests upon Lord Denman'a 
decision at nisi prius in this case, conti'a- 
dicted by the opinion of Baron Bolland, who 
stated the rule, as it seemed to him to be, 
"that a party in a cause is not to be per- 
mitted to give evidence of a fact for the pur- 
pose of discrediting his own witness, unless 
such fact is relevant to the issue, and so, per 
se evidence in the cause, such proof is to be 
allowed to be given, altliough it may collater- 
ally have the effect of disci-editing the testi- 
mony of his own witness." And in page 432 
Baron Bolland said: ""With the exception of 
the opinion of the learned judges in Rex v. 
Oldroyd [Russ. & R. 88], the authorities are 
uniform in establishing that a party cannot 
contradict his own witness but by giving evi- 
dence of facts bearing upon liie issue. It 
was open to the plaintiff to do so in the pres- 
ent case, but he was not at liberty to prove 
that his witness (Warren) had previously 
made a different statement to the attorney, 
because that was a matter not relevant to the 
issue in the cause." Mr. Greenleaf (volume 1, 
§ 445), says: "Whether the right of cross- 
examination, i. e., of treating the witness as 
the witness of the other party, and of exam- 
ining by leading questions, extends to the 
whole case, or is to be limited to the matter 
upon which he has already been examined 
in chief, is a point upon which there is some 
diversity of opinion." This seems to be an 
admission that he may be cross-examined to 
the matters upon which he has been already 
examined in chief. But when the plaintiff 
asks his own witness whether he has not 
made a contradictory statement, is that a 
cross-examination to a matter upon which he 
has already been examined in chief? If it 
is, yet it is not upon a matter pertinent to 



the issue, and therefore comes under the rule 
mentioned by Baron Bolland. In section 449 
Mr. Greenleaf says: "It is a well-settled rule 
that a witness cannot be cross-examined as 
to any fact which is collateral and irrelevant 
to the issue, merely for the purpose of con- 
tradicting him by other evidence, if he should 
deny it, thereby discrediting his testimony; 
but it is not irrelevant to inquire of the wit- 
ness whether he has not on some former occa- 
sion given a different account of the matter of 
fact to which he has already testified, in or- 
der to lay a foundation for impeaching his 
testimony by contradicting him." This ap- 
plies only to the cross-examination of the wit- 
ness of the opposite party. In section 455 
he says: "But where the question is not 
material to the issue, but is collateral and 
irrelevant, being asked under the license al- 
lowed in cross-examination, it stands on an- 
other ground. In general, as we have already 
seen, the rule is that upon cross-examination, 
to try the credit of a witness, only general 
questions can be put, and he cannot be asked 
as to any collateral and independent fact, 
merely with a view to contradict him after- 
ward by calling another witness." This also 
applies to the cross-examination of the wit- 
ness of the opposite party. And again he 
says: "This rule is adhered to even in the 
cross-examinations of witnesses; the party 
not being permitted, as will be shown here- 
after (sections 448-450), to ask the witness a 
question in regard to a matter not relevant 
to the issue, for the purpose of aftei-ward con- 
tradicting him." In the case of Alexander 
V. Gibson, 2 Camp. 555, the plaintiff called 
another witness to contradict the testimony 
of his first witness. The question was not 
made as to the right of the plaintiff to cross- 
examine his own witness and so to discredit 
him. 

Starkie (1842, vol, 1, p. 211) says: "The 
credit of a witness may be impeached, either 
by cross-examination, subject to the rules al- 
ready mentioned, or by general evidence af- 
fecting his credit, or by evidence that he has 
before done or said that which is inconsistent 
with his evidence as to facts themselves." 
This also refers to a.dversary witnesses. "It 
is perfectly well settled that the credit of a 
witness can be impeached by general evi- 
dence only, and not by evidence as to particu- 
lar facts not relevant to the issue, for this 
would cause the inquiry, which ought to be 
single and confined to the matter in issue, to 
branch out into an indefinite number of is- 
sues." Questions put to the witness himself 
upon cross-examination, are not, it may be 
observed, open to this objection, since his an- 
swer is conclusive as to all collateral matter, 
i. e., matters not pertinent to the issue. "In 
the next place the witness may be contra- 
dicted by others who represent the fact dif- 
ferently or by proof that he has said or writ- 
ten that which is inconsistent with his present 
testimony." This also refers to adversary 
witnesses. In page 216 he says: "And even 
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where a witness by surprise gives evidence 
against the party who called him, that party 
will not he precluded from proving his case 
by other witnesses." In the case of Alexan- 
der v. Gibson, before cited, it was held that 
the party might contradict his own witness 
by proving a material fact relevant to the 
issue. In pages 216, 217, Mr. Starkie says: 
"Doubt has "beea. entertained whether it be 
competent to a party to impeach the testi- 
mony of his own witness as to a pai'ticular 
fact by proof that on a former occasion he 
gave a different account, and so to contradict 
him by his own statement;" and, further, 
he says: "It is diflGlcult to come to the con- 
clusion that the party having called the wit- 
ness is, as it were, estopped from afterward 
so impeaching his credit" And, again, Mr. 
Starkie says, in page 215: "The ordinary 
rules as to the examination of an adverse 
witness, supply an analogy in favor of the 
affirmation if the witness is apparently an 
adverse one." From all of these remarks of 
Mr. Starkie it seems that his opinion is that 
it is competent to a party to discredit his own 
witness by proving upon the party's cross- 
examination of his witness that he had pre- 
viously made a difEerent statement of the 
fact ' It seems also to be the opinion of Mr. 
Greenleaf that it is competent for a party to 
ptove that a witness whom he had called, 
and whose testimony is unfavorable to his 
cause had previously stated the facts in a 
different manner. 

In Dunn v. Aslett 2 iloody & E. 122, Lord 
Denman, 0. J., said: "In Wright v. Beckett 
I expressed an opinion, formed after much 
consideration, that the plaintiff might show 
that the witness had given a different ac- 
count of the matter; by which different ac- 
count he had been induced to call him. I 
remain of that opinion, and I think on the 
same principle a party calling a witness may 
examine him as to any fact tending to show 
he has been induced to betray that party." 
In Rex V. Oldroyd, Euss. & E. 88, the witness 
was not called by the prosecutor, and there- 
fore was not his witness. In Ewer v. Am- 
brose, 3 Barn. & G. 746, it was held that if the 
witness of the party disappoints him he may 
prove his case by other witnesses to discredit 
him generally. It could only go to discredit 
the witness as to a particular fact relevant 
to. the issue, to wit, the existence of the 
partnership. In Bradley v. Ricardo, 8 Bing. 57, 
it was decided that "where a party being sur- 
prised by a statement of his own witness calls 
other witnesses to contradict him as to a par- 
ticular fact, the whole of the testimony of the 
contradicted witness is not therefore to be re- 
pudiated by the judge." In Holdsworth v. 
Mayor, etc., of Dartmouth, 2 Moody & E. 
153, at nisi prius before Parke, B., he re- 
fused to permit the defendant to discredit 
his own witness by proving that the witness 
had made to the attorney a different and con- 
tradictory statement. Parke, B., said: "Upon 
consideration I think the evidence inadmissi- 
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ble. My doubt at first was whether, as the 
fact was elicited in cross-examination, the 
witness was not made for this purpose the 
witness of the plaintiff; "and whether, as to 
this particular fact not asked to in chief, the 
party calling him might not show he had 
given a different account I never had any 
doubt but that the opinion of Brother Bol- 
land was right in the case cited (Wright v. 
Beckett), if the fact were asked to in the 
cxamination-in-chief ; as by calling the wit- 
ness you take him for better and for worse, 
and must not throw discredit on him. I am 
now satisfied that it makes no difference that 
the fact is elicited on cross-examination. 
The effect and object of the evidence is 
to discredit the witness. It goes to his gen- 
eral credit to show that he has given a dif- 
ferent account of the matter before, and it 
is a clear rule that a party has no right to put 
a witness into the box as a witness of credit, 
and when he gives unfavorable evidence to 
call testimony to discredit him." In Winter 
V. Butt, 2 Moody & E. 357, a witness called 
for the plaintiff failed to prove the facts ex- 
pected, and on cross-examination stated very 
important facts for the plaintiff. Crowder, 
for the plaintiff, in re-examination proposed to 
ask her as to a statement she made to the 
plaintiffs attorney. This was objected to, 
and Wright v. Beclcett was mentioned. 

ERSKINB, District Judge. "I am decid- 
ed of opinion that you cannot ask the ques- 
tion. Mr. Baron Parke has, I know, so ruled, 
2 Moody & R. 133, and I recollect ruling the 
same way myself on the Oxford circuit, with 
the approbation of Justice Patterson, whom 
I consulted; and I have since talked with sev- 
eral of the judges on the point, and find they 
are generally of the opinion that Mr. Baron 
Parke's decision is right." In DeLisle v. 
Priestman, 1 Browne [Pa.] 182, although the 
witness was called for the plaintiff, it was° 
competent to the plaintiff to prove he was 
mistaken in any part of his evidence by call- 
ing other witnesses to rectify the mistake, or 
to swear that on other occasions he had re- 
lated the story in a different manner. There 
it would seem that the mistake was of an 
important matter relevant to the issue. In 
Queen v. State, 5 Har. & J. 232, the pros- 
ecutor was permitted by the county court 
(Chase, 0. J., and Ridgley, J.), to give evi- 
dence that his witness had made a contra- 
dictory statement to impeach his credit, but 
that point was not decided, because, as a 
bill of exceptions would not lie in a crim- 
inal case, the court said the question was not 
regularly before them, and they can only 
say, "If a similar point had been presented 
to them they would have given a different 
decision." In Oowden v. Reynolds, 12 Serg. 
& R. 283, it was decided that where a party 
is obliged to call a subscribing witness, he may 
contradict him as to a particular fact show- 
ing that he had told a different story at an- 
other time; the question did not go to im- 
peach his general character for veracity, but 
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only as to a fact pertinent to the issue. In 
Brown t. Bellows, 4 Pick. 194, the witness 
was called by the plaintiff from the necessity 
of the case, he being a subscribing witness, 
and the court pei'mitted the plaintiff by an- 
other witness to disprove the fact which his 
witness had stated. In Jackson v. Leek, 12 
Wend. 106-108, the plaintiff, being disap- 
pointed by his witness, was permitted to 
prove his case by other witnesses. And Sav- 
age, O. J., said that "the plaintiff, by disprov- 
ing the facts sworn by his witness "Wooley, 
did not violate the rule which prevents a 
party from discrediting his own witness. He 
did not attack the character of Wooley, but 
proved the facts to be different from those 
stated by Wooley. This he was at liberty to 
do. If this plaintiff calls the subscribing wit- 
ness to an instrument, who disproves it, the 
plaintiff may prove it by other witnesses." 
In Stockton v. Demuth, 7 Watts, 39, the su- 
preme court of Pennsylvania held that a par- 
ty wm be permitted to impeach the char- 
acter or testimony of his own witness by 
other testimony necessarily tending to that 
effect and for that purjwse; but having call- 
ed a witness who disproved his ease, he is 
not thereby precluded from resorting to other 
evidence to support it And that a party, by 
calling and examining a witness aca'edits 
him as competent and credible, and is es- 
topped from averring the contrary. In deliv- 
ering the opinion of the court, Sergeant, X, 
said: "It seems to be a principle of law that 
a party cannot discredit the testimony of his 
own witness and show his incompetency, for 
it would be imfair that he should have the 
benefit of the testimony if favorable, and to 
be able to reject it if the contrary. When, 
however, the pai'ty is under the necessity 
■of calling a witness for the purpose of satis- 
fying the formal proof which the law re- 
quires, he is not precluded from calling other 
witnesses who may give contradictory testi- 
mony, as in the case of Lowe v. Jolliffe, 1 
W- Bl. 365. It would seem, however, that he 
cannot contradict his witness by adducing 
^ny act or declaration of this witness himself 
of a contrary tenor," "because its only effect 
would be to impeach the credibility of the 
witness," although it was competent to the 
party to prove the fact by other witnesses. 
In Brown v. Osgood [25 Me. 505], July, 1846, 
the plaintiff had taken and filed a deposition 
and the witness was cross-examined by the 
plaintiff. The defendant declined using it; 
the plaintiff was compelled to use it to prove 
•certain facts brought out by the cross-exam- 
ination. The deposition proved a fact neces- 
sary for the defence. The supreme judicial 
■court of Maine decided that the cross-exam- 
ination must be considered as the examina- 
tion-in-chief, and that the plaintiff had a right 
to offer evidence to disprove that fact, by 
■showing that the witness was mistaken. In 
Reg. V. Ball, 8 Car. & P. 745, anno 1839, 
JBrskine, J., at Stafford assizes, said; "You 



cannot put in evidence for the purpose of 
discrediting your own witness. Yoa may call 
other witnesses to disprove the fact denied by 
this witness, and incidentally contradict her 
and show her to be unworthy of credit, but 
you cannot call a witness to give evidence 
not otherwise admissible, for the pm-pose of 
discrediting your own witness. In Reg. v. 
Farr, 8 Car. & P. 76S, the prosecutor stated 
that he had other witnesses to prove that the 
statement made by his witness was not true, 
and proposed to cross-examine his own wit- 
ness. Patterson, J.: "I cannot allow you to 
do that; he is your witness, and you must treat 
him as such." In the case of TJ. S. v. Jones 
[Case No. 15,494], the marginal note says: 
'*A party cannot discredit his own witness 
oy proving that on a former occasion he 
swore differently from what he now sworn. 
Quere, whether under some circumstances 
there be an exception to the rule." (But such 
a decision is not found in the text of the re- 
port.) 

Ml*. Bradley, for the defendant, contends 
that a party cannot give evidence contradicto- 
ry to the testimony of his own witness, unless 
by proving facts which would be substantive 
evidence pertinent to the issue, if offered in 
the examination-in-ehief. 

The question arising from the proceedings 
in this cause, and upon the motion for a new 
trial, is, I think, brought down to this: 
Whether according to the established rules 
of evidence it is competent for the plaintiff, 
whose witness has disappointed him in his 
testimony, to cross-examine his own witness 
as to matters not pertinent to the issue (and 
which could not be given in evidence upon a 
direct examination-in-chief), for the sole pur- 
pose of discrediting his own witness. The 
authorities, cited in support of the affirmative 
of this question are: Lord Ch. J. Denman, in 
Wright V. Beckett, 1 Moody & R. 414. That 
opinion, however, is no authority, because 
the court, consisting of two judges only, Lord 
Denman and Baron Bolland, differed in opin- 
ion, and the point was not decided. Lord 
Denman admitted that "others of great 
weight and authority" differed from him in 
opinion. He cited the following passage from 
Bull. N. P. 297: "A party never shall be per- 
mitted to produce general evidence to dis- 
credit his own witness, for that would be to 
enable him to destroy the witness if he spoke 
against him, and to make him a good witness 
if he spoke for him, with the means in his 
hands of destroying his credit if he spoke 
against him. But if a witness proves facts 
in a cause which makes against the party 
who called him, yet he may call other wit- 
nesses to prove that those facts were other- 
wise; for such facts are evidence in the cause, 
and the other witnesses are not called direct- 
ly to discredit the first witness; but the im- 
peachment of his credit is incidental and con- 
sequential only." But he did not consider 
that authority applicable to the case then be- 



[11 Fed. Cas. page 619] 



(Case No. 6,116) HARRIS 



fore him. The opinion of Baron Bolland is 
sustained by Justices Bayley, Oldroyd and 
Littledale in Ewer t. Ambrose, 3 Barn. & C. 
746; by Parke, Baron, in Holdworth-v. May- 
or, etc., of Dartmouth, 2 Moody & R. 153; by 
Patterson, J., so stated by Ersldne, J., in 
Winter v. Butt, who also said that he had" 
since talked with several of the other judges 
on the point, and find they are generally of 
opinion that Mr. Baron Parke's decision is 
right; and by Erskine, J., in Winter v. Butt, 
2 Moody & R. 357. The decision of liOrd Oh. 
J. Denman in Wright v. Beckett, 1 Moody & 
R. 414, permitting the plaintiff's counsel to 
cross-examine his own witness by asking him 
"whether he had not given a different ac- 
count of the facts to the plaintiff's attorney 
two days before," is not supported by the 
cases cited. The question is not whether the 
plaintiff may contradict his own witness by 
proving facts pertinent to the issue, and 
which would be substantive evidence in the 
cause, but whether he shall cross-examine 
his own witness as to a fact not relevant to 
the issue (and which coidd not be permitted 
to be given in evidence in the cause,) merely 
to throw a general discredit over the witness. 
Tliis would not be permitted to be done by 
the counsel for the defendant and a fortiori 
should not be permitted to be done by the 
counsel for the plaintiff. 1 Starkie, Ev. (Ed. 
18^) 211. In Alexander v. Gibson, 2 Camp. 
555, the plaintiff caUed another witness to 
contradict his first witness on a point ma- 
terial to the issue. In Rex v. Oldroyd, Russ. 
& R. 88, the witness was not called by the 
prosecution, and therefore was not his wit- 
ness, and was not within the rule; the judge 
called the witness ex more motor, and the 
question was whether he had a right to do so, 
and having done so whether he could call for 
the witness' deposition contradicting her tes- 
timony on the trial. The court held that 
he could, and the reporter says Lord Ellen- 
borough and Mansfield, *0. J., thought the 
prisoner had the same right; but it is not 
stated whether the contradiction was in a 
matter pertinent to the issue. In Bradley 
V. Ricardo, 8 Bing. 57, it was decided that 
the whole of the testimony of a witness is 
not to be rejected because a part of it is dis- 
proved by o'ther witnesses, and the court 
adhered to the rule as laid down in Buller's 
Nisi Prius. 

Prom the consideration of all the cases 
a.nd authorities cited I think the rule to be 
inferred is: "That the plaintiff can not, for 
the purpose of impeaching the general char- 
acter of his witness for veracity, give in 
evidence facts which would not be admissible 
upon a direct examination-in-chief." There 
is no difference in principle between giving 
general evidence of particular facts, the ef- 
fect of which is to destroy the general char- 
a,cter of the witness for veracity, and which 
would not be admissible for any other pur- 
pose. We think there should be a new trial. 
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HARRIS et al. v. BRADLEY et al. 

[2 Dm. 284; i 16 Int. Rev. Rec 165; 5 Ohi. 
Leg. News, 88.] 

Circuit Court, D. Nebraska. Nov. Term, 1872. 

Warehouse Receipts— Natube— Rights op 
Holders. 

1. In the absence of statute or usage, instru- 
ments known as "warehouse receipts" need not 
be in a particular form. 

2. An instrument executed and signed by 
warehousensen in tlie following words: "Re- 
ceived in store for account of Bailey & Weight- 
man, 3,000 sacks of com," is a warehouse re- 
ceipt, and has an assignable or negotiable quali- 
ty, and its indorsement and delivery by the per- 
sons to whom it was issued to a third person 
for value, passes the titie to the corn, and the 
makers of the instrument are liable to the hold- 
er or assignee, if, without his consent, they aft- 
erwards deliver +he corn to the persons from 
whom it was originally received, without the 
production of the receipt. 

[Cited in-RahiUy v. Wilson, Case No. 11,531; 
First Nat Bank v. Bates, 1 Fed. 710.] 

[Cited in Thorne v. First Nat. Bank, 37 Ohio 
St. 258; Durr v. Harvey, 44 Ark. 301; 
Union Sav. Ass'n v. St. Louis Grain Ele- 
vator Co., 81 Mo. 342; State v. Kirby, 115 
Mo. 447, 22 S. W. 455.] 

3. The statute of Nebraska on the subject of 
warehouse receipts construed. 

This is an action for three thousand sacks 
of corn, mentioned in an instrument claimed 
to be a warehouse receipt, made by the de- 
fendants May 26th, 1870, and indorsed to the 
plaintiffs [Harris, Hutchinson «& Co.]. The 
instrument itself, and the circumstances un- 
der which it was indorsed to and is held by 
the plaintiffs, appear in the special verdict 
of the jury hereinafter mentioned. Under 
issues presenting the right of the plaintiffs 
to recover, and denying liability on the part 
of defendants, the action was tried by a 
jury, who, under instructions, found a gen- 
eral and also a special verdict These are as 
follows: 

General verdict: 

"We, the jury, find the issues in favor of 
the plaintiffs, and assess their damages at 
the sum of twenty-five hundred and eighty- 
four dollars. 

"But we, the jury, find also the following 
special verdict, and submit to the court as 
a question of law, whether, on the facts thus 
specially found, the plaintiffs are entitled to 
judgment, to-wit: 

"Special verdict: 

"(1) We, the jury, find specially that the 
defendants, Bradley & Robertson, being co- 
partners as alleged in. the petition, executed 
in Nebraska the receipt mentioned in the 
petition, a copy of which is as follows: 'Ne- 
raska City, May 26th, 1870. Received in 
store for account of Bailey & Weightman, 
3,000 sacks of com. . (Signed) Bradley & 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Robertson.' And delivered the same in Ne- 
braska to said Bailey & Weigbtman. 

"(2) We find that this receipt was endorsed 
by Bailey & Weightman, and delivered to the 
plaintiffs, who were partners as alleged in 
the petition, and commission merchants and 
grain dealers, doing business at St. Louis, 
Mo., on or about June 2, 1870, and that plain- 
tiffs still hold it 

"(3) We find that the said Bailey & Weight- 
man delivered the receipt now in suit to the 
plaintiffs, on or about June 2, 1870, in se- 
curity for a pre-existing debt, ajid for ad- 
vances to be made, and that when this suit 
was brought, and down to the 1st day of 
January, 1871, the said Bailey & Weightman 
owed liie plaintiff, on account of such pre- 
existing debt and such advances, a greater 
sum than the value of the corn mentioned in 
the receipt. There is no evidence of the 
state of the accounts between the said Bail- 
ey & Weightman and the plaintiffs since the 
1st day of January, 1871, and so we cannot 
say what sum the said Bailey & Weightman 
now owe the plaintiffs. We find that the de- 
fendants were not aware when they issued 
this receipt in suit, of any special or other 
arrangement between plaintiffs and Bailey & 
Weightman, by which the plaintiffs agreed 
to advance money or become the indorsers 
of Bailey & Weightman to raise money, and 
that they should give the plaintiffs, as se- 
curity, warehouse receipts for grain, or that 
this receipt was wanted for any such pur- 
pose; and we find that before the defendants, 
. Bradley & Robertson, had noticed that the 
plaintiffs held the receipt in suit, they had, 
on Bailey & Weightman's order, shipped the 
corn mentioned in the receipt in suit to Chi- 
cago, for the benefit of Bailey & Weight- 
man. 

"(4) We find that the defendants, Bradley 
& Robertson, at and before the time the re- 
ceipt in suit was issued, were chiefly engaged 
in buying, storing, and shipping grain, and 
were, at or about the time the receipt was 
given, mainly engaged in thus buying and 
shipping grain for Bailey & Weightman on 
a contingent commission, but that they ad- 
vertised themselves as doing business as com- 
mission and forwarding merchants and grain 
dealers, and to some extent received, stored, 
shipped, and forwarded from the boats and 
to the interior of the country, goods for oth- 
ers. The plaintiffs demanded the corn of 
defendants, Bradley & Robertson, before suit 
was brought, and they refused to deliver it. 
We find the value of the corn mentioned in 
the receipt in suit at the time it was de- 
manded by the plaintiffs of Bradley & Rob- 
ertson, was the sum of twenty-four hundred 
dollars, which, with interest to this date, 
amounts to the sum of twenty-five hundred 
and eighty-fom- dollars (§2,584), which last 
sum we find to be the plaintiffs' damages, if, 
on the foregoing facts, the plaintiffs are en- 
titled to judgment." 

The plaintiffs now move for judgment on 



the verdicts, which is resisted by the de- 
fendants. 

Mr. Wakeley, for plaintiffs. 
Redick & Briggs, for defendants. 

Before DILLON, Gh:cuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. 1. The title to 
the com, mentioned in the receipt of May 
26th, 1870, was in Bailey & Weightman, and 
the defendants, Bradley & Robertson, were 
their bailees. The receipt was the evidence 
of the title of Bailey & Weightman, and the 
indorsement and delivery thereof in St Louis 
to the plaintiffs, the property being then in 
Nebraska City, was equivalent to the deliv- 
ery to the plaintiffs of the property itself. 
The indorsement and delivery of the receipt 
of the warehouseman in the course of trade, 
passes the title and right of possession of 
the property to the party to whom it is so en- 
dorsed and delivered. ' Such is the law, and 
such is the understanding of the business 
community. The legal title to the property 
passed to the plaintiffs by the indorsement 
and delivery to them of the evidence of the 
title. To the extent of their advances, cer- 
tainly they are purchasers for value, if not,, 
indeed, as respects their pre-existing debt, 
and they hold the title to the corn to protect 
their interests. When the transfer was naade 
to them, the defendants became their bailees,, 
and ceased to be the bailees of Bailey & 
Weightman. Ail the foregoing principles are 
established by the judgment of the supreme 
court of the United States, in the case of Gib- 
son V. Stevens, 8 How. [49 U. S.] 384. 

2. The defendants insist that the instru- 
ment in suit is not a warehouse receipt, either 
within the contemplation of the local statute 
of the state on that subject (Rev. St. Neb. p. 
652), or of the law relating to this peculiar 
class of instruments. See McNeil v. Hill 
[Case No. 8,914], where the subject is dis- 
cussed by Mr. Justice Miller. 

The fourth special finding of the jury 
shows that the defendants were engaged In 
buying, storing, and shipping grain generally, 
and particularly for Bailey & Weightman (to- 
whom the receipt was issued), on a contin- 
gent commission- The defendants advertised 
themselves to the world as merchants and 
grain dealers. Clearly they were warehouse- 
men, and it is to be presumed that they were 
known as such to the business community. 

It is urged that the instrument in suit was 
not intended to be a warehouse receipt, or ta 
be used or negotiated as such, but was in- 
tended simply as a memorandum or personal 
voucher to Bailey & Weightman to show 
that the defendants had that amount of corn 
in store for them; and this view, it is argued, 
is supported by the nature or tenor of the 
paper itself, since it contains no words in- 
dicating that the defendants are to account 
to any persons other than Bailey «& Weight- 
man. 
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In other -words, it is claimed by the defend- 
ants, as a matter of law, that in order to 
give to such an instrument, even when Is- 
sued by a merchant or warehouseman, a ne- 
gotiable or assignable quality, so as to estop 
the makers from showing against a subse- 
quent holder that the property mentioned 
has not been in fact received, or had, before 
notice of the assignment, been delivered to 
the persons to whom the instrument was 
originally made, the instrument should con- 
tain language showing that it was to be, or 
might be thus Tised. If the receipt in ques- 
tion had contained, after the name of Bailey 
& Weightman, the words "or order," or after 
the word "corn," the words "delivered in vir- 
tue of this receipt," or similar language, it 
is conceded that it would have the qualities 
of a warehouse receipt, and that a delivery 
to any person without the production of the 
receipt, would be at the peril of the ware- 
houseman or party making it. No authori- 
ties have been produced to sustain this view; 
nor Is it shown that there is any such cus- 
tom or usage among warehousemen, or 
known to the business community. 

There is nothing in the statute. of the state 
requiring or implying that such instruments 
should be of any particular form, and the 
instrument on which the plaintiffs rely for 
title would seem to be more formal than 
some of those in the case of Gibson v. Ste- 
vens, before cited. 

Under these circimistances, it is my opin- 
ion that the defendants were not justified, 
'With this receipt outstanding, in shipping the 
corn mentioned in it, as the jury find they 
did, to Chicago, for the benefit of Bailey & 
Weightman. Judgment for plaintiff. 

NOTE. Dundy, District Judge, did not con- 
cur in the foregoing views, and, after judg- 
ment for the plaintiffs, in accordance with the 
opinion of the circuit judge, the case was certi- 
fied to the supreme court upon division of opin- 
ion, on the question whether, upon tlie special 
verdict, the plaintiffs were entitled to judgment. 

The following are the statutory provisions re- 
ferred to in the opinion (Rev. St. Neb. p. 652): 

"To prevent fraud in warehousemen and oth- 
ers. 

"Section 246. No warehouseman, wharfinger, 
or other person, shall issue any receipt or vouch- 
er for any goods, wares, merchandise, grain, or 
other produce or commodity, to any person or 
persons purporting to be the owner or owners 
thereof, unless such goods, wares, merchandise, 
or other produce or commodity, shall have been 
bona fide received into store by such warehouse- 
man, wharfinger, or other person, and shall be in 
store and under his control at the time of issu- 
ing such receipt. 

"See. 247. No warehouseman, wharfinger, or 
other person, shall issue any receipt or other 
voucher upon any goods, wares, merchandise, 
grain, or other oroduce or commodity, to any 

{)erson or persons, as security for any money 
oaned, or other indebtedness, unless such goods, 
wares, merchandise, grain, or other produce or 
commodity, shall be, at the time of issuing such 
receipt, the property of such warehouseman or 
wharfinger, or other person, and shall be in store 
and under his control at the time of issuing such 
receipt or other voucher, as aforesaid. 

"Sec. 248. No warehouseman, wharfinger, or 
other person, shall issue any second receipt for 
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any goods, wares, merchandise, grain, or other 
produce or commodity, while any former receipt 
for any such goods or chattels, as aforesaid, or 
any part thereof, shall be outstanding and un- 
canceled. 

"Sec. 249. No warehouseman, wharfinger, or 
other person, shall sell or encumber, ship, trans- 
fer, or in any manner remove beyond his imme- 
diate control, any goods, wares, merchandise, 
grain, or other produce or commodity, for which 
a receipt shall have been given as aforesaid, 
without the written assent of the person or per- 
sons holding such receipt." 



Case No. 6,117. 

HARBIS V. BURCHAN et al. 

[1 Wash. C. C. 191.3 ^ 

Citcuit Court, D. Pennsylvania. Oct. Term, 
1804. 

Ejectment— Survey. 

1. A survey made and returned, and having 
every appearance of regularity, must be taken 
as regular, until the contrary is shown. 

2. After a survey has 'been once regularly 
made under a. warrant, under the directions of 
the warrantee, although not in conformity with 
the terms of the warrant, the warrant is 
functus officio, and cannot afterwards be re- 
vived, and a survey made under it. 

3. A right by settlement and improvement, if 
a survey of the land included in it shall be 
made, under a warrant, by the owner of the set- 
tlement and improvement, will be merged in 
the higher title. But, if the surveyor, without 
the knowledge of the warrantee, makes such use 
of the warrant, the rights of the warrantee are 
not thereby affected. 

The defendants set up a. title in themselves, 
as holding under James Potter, and deny the 
title of the plaintiff [David Harris* lessee], 
upon the ground that his warrant, calling for 
particular boundaries, was removed to the 
land in question, but the survey not actually 
made. On the 27th July, 1774, the plain- 
tiff obtained a warrant for three hundred 
acres of land, bounding south on W. M., 
T. M., &c.', Hickory ridge; north by the foot 
of a mountain, induding a run that sinks at 
the mountain's foot; east by S. Matlock's 
survey, and west by vacant lands. On the 30th 
August, 1783, Wm. M'Clay, the surveyor, re- 
turned a survey of this warrant for three hun- 
dred and thirty acres; but it neither joins W. 
M., nor S. Matlock, by two hundred perches; 
though it would seem, by the plat annexed to 
the report, that it was bounded on the east 
by his land. He states, in his return, that the 
survey was made on the 10th November, 
1774. The plaintiff rested his title and right 
to recover according to the laws^of this state; 
on his warrant and smrvey, returned into the 
office. The defendant, Pennington, sets up 
a title under James Potter, who, before 1773, 
settled and improved a part of the three 
hundred and thirty acres; and on the 5th 
January, 1773, obtained a warrant for one 
hundred and fifty acres, to include his im- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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provement adjoining the land of T. M., and 
to Include the sapling hickory ground. This 
warrant was, on the 16th June, 1774, sur- 
veyed by Wm. M'Olay, to the southward of 
the land in possession of Pennington, and the 
survey was returned into the office in 1783. 
Upon the return of the plaintiff's survey, Pot- 
ter entered a caveat against a patent's is- 
suing to the plaintifE; he claiming one hun- 
dred and fifty acres of the land, by a prior 
warrant, founded on settlement and improve- 
ment. The board of pi'operty, reciting the 
survey made for Potter, and that it ap- 
peared to them, that a survey had been made 
for Harris, on the 10th November, 1774; and 
that it was doubtful, whether Potter's im- 
provements had been included in his survey; 
directed James HaiTis, another surveyor, to 
lay down the two surveys, that the board 
might be enabled to decide this point A 
survey was accordingly made in 17S3, laying 
down these two surveys, and the adjoining 
tracts of land, by "which Potter's improve- 
ments are placed out of the boundaries of 
his land; but by M'Clay's survey, the lines 
would include them. Nothing further was 
ever done in the caveat. Potter dying some 
years after it was entered; no steps were 
taten to carry it on. Burchan, the other de- 
fendant, lived within the lines of the plain- 
tiff's survey, but out of the lines claimed 
by the defendant. 

IngersoU and Duncan, for defendants, con- 
tended: 1. That the survey made by M'Olay 
in 1774, of Potter's warrant, was not conform- 
able to his warrant, because it did not include 
his improvements, and the hickory sapling 
ground; and was a fraudulent location of his 
warrant, to favovir the plaintiff, his brother- 
in-law and friend. To prove that his improve- 
ments were not included, they relied upon 
the diagram made by James Harris in 1783, 
which leaves them out; and upon the depo- 
sitions of three or four witnesses, who speak 
of his improvements in 1774, and say, that 
when James Harris made the survey in 1783, 
they were left out. They therefore insist, 
that Potter had a right to survey his war- 
rant over again in 1783, on the land in ques- 
tion, which he did; and at any rate, his war- 
rant entitled him to the land in question, 
as against the plaintiff. But they princi- 
pally relied, for both defendants, that the 
plaintiff's title was defective; because his 
waiTant called for land very different from 
that in dispute; and that no actual survey 
of the land in dispute had taken place; but 
that it was made without going upon the 
gi'ound, running the lines, and blazing and 
marking the trees, agreeably to the instruc- 
tions of the surveyor general to his deputies. 
They admitted, that if the warrant be special, 
it gives a right before survey, to the tract 
so described; and that the surveyor might, 
notwithstanding, remove the warrant, and 
survey it elsewhere, if no intermediate rights 
accrued to be effected thereby; and that even 



in this latter case, an actual survey was not 
necessary, provided the circumstance of its 
being made off the ground, and that it was 
removed, was disclosed to the officer to 
whom the survey is returned, and that it is 
then accepted. But in this case, no such dis- 
closure appeared to have been made, and the 
caveat prevented the acceptance. As to the 
fact, that the survey was not actually made; 
they relied upon depositions, proving that 
the witnesses were with James Harris, when 
he made the survey in 1783, and that they 
saw neither blazes nor marks, except where 
they came to the lines of old surveys. That 
the plat, returned by M'Glay, states it to 
adjoin. S. Matlock; whereas it was two hun- 
dred perches from it; a mistake no other- 
wise to be accounted for, than by supposing 
it to be a chamber survey, and that Wm. 
M'Olay, in his deposition, taken in this cause, 
important as he knew the fact to be, does 
not state that the survey was actually made. 
The case of MUes' Lessee v. Penner [unre- 
ported], decided by Judge Smith, on the cir- 
cuit, was cited: viz. that in case of a re- 
moved warrant, unless an actual sm'vey took 
place, the plaintiff claiming under it could 
not recover in ejectment. That where there 
are many warrants put into the hands of the 
svurveyor, if he runs the outer lines of the 
whole, he may cut it up in the interior as he 
pleases. That where the warrant is special, 
the sm'vey of the same land need not be 
made on the ground. 

On the other hand, it was contended, that 
it sufficiently appears to the jury, that the 
survey was actually made on the ground, 
although the presumption being in favour of 
the return, evidence to impeach it should be 
produced. The circumstances relied on are: 
the caveat in. 1782, in which Potter does not 
state this as a ground of objection; the dec- 
laration of the board of property, twenty 
years ago, and only ten after the survey was 
made, that it appeared to them, that the 
survey had been made on the 10th Novem- 
ber, 1774; that if, in fact, it were not made, 
it was wonderful that the land had not been 
since appropriated by others. Strange, that 
a man in his chamber, could plot an irregu- 
lar figure like the present; more likely that 
he should lay down straight lines; that he 
could include a spring or run, called for in 
the warrant; that as to its calling for Mat- 
lock's land, it does not certainly follow, upon 
looking at the plat, that he intended to say, 
that Matlock adjoined it; and if he did, it 
must have been a mistake, from his not 
knowing Matlock's lines. They insisted, that 
even, if the jury should be satisfied that the 
survey was not actually made on the ground, 
yet it stood accepted, notwithstanding the ca- 
veat. 

WASHINGTON, Circuit Justice (charging 
jury). The questions which I shall first con- 
sider are, has James Potter a title to the 
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land in possession, of both the defendants, 
or either;, and secondly, has the plaintifE 
a title? As to the land possessed by Bur- 
chan, it is admitted, that Potter's warrant 
for one hundred and fifty acres, or his sur- 
vey in 17S3, would not include it; so that if 
the plaintiff has a title, he must succeed 
against Burchan, whatever may be Potter's 
title, in respect of the land held by Penning- 
ton. As to this, it appears that a survey 
was made of Potter's warrant, by M'Olay, 
in Jime, 1774, and that the survey was re- 
turned into the office in 17S3; and therefore 
having all the appearances of regularity, it 
must be taken prima facie to be regular, un- 
less the contrary appears. To prove it ir- 
regular, and therefore not binding on Pot- 
ter, the testimony of three or four witness- 
es is relied on; who state, they attended J. 
Harris' survey in 1783, and that Potter's im- 
provement was not comprehended in the sur- 
vey. But- it is worthy of remark; that 
those witnesses do not speak of M'Glay's 
survey in 1774, but refer to the lines as run 
by Harris in 1783; and by comparing Har- 
ris's survey with M'Glay's, which it pro- 
fesses to follow, or ought to have followed; 
it appears that if one of the lines of Har- 
ris's survey had been extended as far as 
M'Glay's ran,^^the improvement, as laid down 
in Harris's diagram, would have been in- 
cluded." Against this evidence, is opposed 
the testimony of William M'Glay himself, 
who states; that Potter' himself pointed out 
the improvement and hickory sapling on the 
ground, and that they were included, and 
that he was present at the survey. Now, 
most clearly, if Potter chose to locate his 
warrant as it was surveyed, even though 
the improvement had been left out; it does 
not lie in his mouth now, to say that it was 
not properly located by survey. And if 
M'Glay's testimony is believed by the jury; 
and unless they are satisfied that the war- 
rant was improperly surveyed; then in 
point of law, Potter had, and of course the 
defendant Pennington has no title to the 
land, for which this ejectment is brought; 
because if the warrant was once properly 
surveyed, and returned into the office, it was 
functus officio; it merged the prior title by 
improvement and warrant, and the same 
warrant could not afterwards be surveyed 
on the land in question, or on any other va- 
cant land. If, on the other hand, the jury 
should Tae satisfied that Potter's warrant was, 
without his knowledge, or against his con- 
sent^ removed by the surveyor, to lands to 
which it did not relate; then the survey was 
not binding on Potter; his title stands now 
on the ground it did prior to that survey, 
and being prior to the plaintiff's warrant, 
his title is the best, to one hundred and fifty 
acres, to be laid off in a reasonable shape, 
so as to include his improvement You are 



the proper and sole judges of the credibility 
of witnesses, and the weight of evidence, 
and must ascertain this" fact; if it be in 
favour of Potter's pretensions, your verdict 
ought to be in favour of the defendant, Pen- 
nington; if otherwise, in favour of the 
plaintiff. 

The next question is, has the plaintiff a 
title? because, if he has not, them he can- 
not recover, however weak the defendant's 
may be, and this question involves the in- 
terest of both defendants. The questions of 
law raised as to this point, I forbear to give 
any opinion about, because, upon the fact, 
it will perhaps be unnecessary; and because 
the points are of extreme importance— viz. 
whether, in" a case like this, the want of ac- 
tual survey is sufficient to defeat the plain- 
tiff in ejectment; and whether upon the 
principles conceded by the defendant's coun- 
sel, the "survey, quoad every thing not stat- 
ed as the ground of the caveat, (which does 
not oppose the survey, but the issuing of a 
patent for one specified reason,) is not to be 
considered as accepted; and whether it is 
incumbent on the -party claiming under the 
survey, to prove that all the necessary cir- 
cumstances were disclosed by the surveyors. 
But how is the fact? I have already stated 
the evidence on' both sides, and the argu- 
ments urged by each. That the survey is 
to be presumed regular, until the contrary 
appear, is a clear principle. Extremely mis- 
chievous would be the consequences, if a 
man, having a paper title, apparently regu- 
lar, should be compelled, in asserting his ti- 
tle, to prove tiiat the public officei-s perform- 
ed their duty. It would be substituting a 
title, dependent upon the uncertain tenure of 
men's memories, for a written one. You will 
therefore consider and weigh the evidence, 
and the credit of the witnesses, and you 
must be perfectly satisfied in your con- 
sciences, that the survey was not actually 
made, before you can find a verdict ground' 
ed on that as a fact If the survey was reg- 
ularly made, then most clearly Potter could 
not survey, under his warrant in 1783, the 
land in question, held by Pennington; even 
although you should be of opinion that 
M'Glay's survey under his warrant in 1774, 
was irregular, and not binding upon him; 
and in this case, your verdict, as to Burchan, 
must of course be for the plaintiff; and as to 
Pennington, also, unless you should be of 
opinion, not only that his warrant was im- 
properly laid La 1774, but that the plaintiff's 
also was irregularly surveyed, by his not go- 
ing on the ground. 

The jury found for the plaintiff. 
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Case No. 6,118. 

HARRIS V. CAPBN. 

[37 Hunt, Mer. Mag. 106.] 

District Court, D. Massachusetts. Feb. 1, 
1857. 

Seajiex— Wages— Sickness. 

[A seaman injured during a voyage, and left 
sick in a foreign port, is entitled to wages during 
such sickness and \\p to his arrival home, to- 
gether with medical expenses, deducting wages 
actually earned on the return voyage.] 

[This was a libel by James B. Harris 
against Frederic W. Oapen, for wages as a 
seaman.] It appeared in evidence that libel- 
ant shipped as an able seaman on board the 
ship Thomas Perkins, and during the voyage 
received an injury which partially disabled 
him, and was left in Liverpool, sick, and the 
vessel proceeded on her voyage without him. 
This snit was to recover his arrears of wa- 
ges, the necessary expenses of his sickness 
in Liverpool and his wages up to his return 
to Boston. 

THE GOXTRT (SPRAGUE, District Judge), 
ruled that by the maritime law, it was part 
of the maritime contract that the owners 
should be liable for the care of the seamen 
from sickness or disability arising in this 
perilous service, and that they were also 
bound to return them home. This was an 
implied point of the contract of shipment, as 
binding as though it were written, and the 
seaman's wages still continued on during the 
period of the sickness. Even if he was sep- 
arated from the vessel by mutual consent to 
be left in a foreign port, the owners in such 
case were bound to pay the three months 
extra wages, two months of which should be 
paid to the seaman. In this case he decreed 
to libelant his wages flue when the vessel left 
him at Liverpool, his wages up to the time of 
his arrival home, and the necessary expenses 
for medical aid in Livei-pool, deducting the 
amount he may have earned on his retm-n 
voyage in another vessel 
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Case Wo. 6,119. 

HARRIS V. EXCHANGE NAT. BANK. 

f4 Din. 133: 1 14 N. B. R. 510; 3 N. Y. Wkly. 

Dig. 432; 3 Cent. Law J. 768; 1 Oin. 

Law Bui. 357.] 

Circuit Court, W. D. Missouri. Nov. 21, 1876. 

Baskruptct — Effect of Agreemest not to 

Record Mortgage on the Rights 

OF THE Assignee. 

A deed of trust intended to give a creditor a 
preference, fraudulent under the bankrupt act 
[of 1867 (14 Stat. 517)], was executed more than 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



four months before the commencement of pro- 
ceedings in bankruptcy against the grantor 
therein; in order to prevent the knowledge 
thereof from coming to other creditors, and to 
have it validated by lapse of time, the grantor 
and beneficiary agreed that it should be kept 
off the record; after the lapse of four months 
from the date of the deed of trust, but within 
four months of the filing of the petition in bank- 
ruptcy, the instrument was deposited for record : 
Seld, on a bill in equity, filed by the assignee in 
bankruptcy against the beneficiary to set aside 
the deed of trust that the suit was not barred 
because the proceedings in bankruptcy were 
commenced more than four months after the 
execution of the deed of trust. 
[Cited in Bostwick v. Foster, Case No. 1,682; 
Re Oliver, Id. 10,492; Anibal v- Heacock, 2 
Fed. 170; Matthews v. Westphal, 48 Fed. 
665.] 

[Appeal from the district court of the Unit- 
ed States for the western district of Mis- 
souri.] 

In equity. 

Henry Flanagan, for complainant (appel- 
lee). 
Lay & Belch, for defendant (appellant). 

DILLON, Circuit Judge. This is a bill in 
equity to set aside a deed of trust made by 
the bankrupt, Bass, for the benefit of the de- 
fendant bank [the Exchange National Bank 
of Columbia] and others, to secure about 
526,000. The deed of trust was executed 
June 14th 1873. It contains an endorsement 
by the recorder that it was filed for record 
October 15th, 1873, but it is shown by the 
proofs aliunde that it was not actually spread 
at large on the records until between Decem- 
ber 10th and 17th, 1873. On the 20th day of 
February, 1874, an involuntary petition in 
bankruptcy was filed against Bass, and he 
was adjudged a bankrupt on the same day. 

This suit was brought by the assignee in 
bankruptcy on the 17th day of June, 1874; 
and the bill, as amended, seeks to set aside 
the deed of trust on two grounds: First, be- 
cause it is fraudulent under the bankrupt 
act; second, because it was actually fraudu- 
lent, being made to hinder and delay credit- 
ors. 

I think there is no sufficient evidence to 
overturn the conveyance on the second 
ground. 

As to the first ground, I am of opinion that 
the proofs show that Bass was insolvent 
when the deed of trust was made ; that the 
bank knew, or had reasonable cause to know, 
this fact, and that it intended to secure a 
preference in contravention of the bankrupt 
act. I am further of opinion that at the 
time it was taken it was agreed that it 
should not be recorded, but should be kept 
secret until four or six months from its date 
should elapse, within which it could be at- 
tacked under the bankrupt act. Pursuant 
to this agreement, the bank did not deposit 
the instrument for record until October 15th 
(four months and one day), and the evidence 
tends to show that, out of favor to the bank, 
'the instrument was not actually registered 
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until about the middle of December, just six 
montlis after its execution, the officers of the 
bank being uncertain whether four or sis 
months was the limit The petition in bank- 
ruptcy was filed within four months after the 
deed of trust was deposited with the re- 
corder. 

It is now insisted by the bank that, inas- 
much as the deed of trust was executed and 
delivered more than six months before the 
proceedings in bankruptcy, it is too late to 
assail it on the ground that it was made in 
contravention of the bankrupt act. In sup- 
port of this position, it is maintained that the 
deed took effect from the date of its execu- 
tion, and not from the time it was filed for 
record or recorded. Gibson, v. Warden, 14 
Wall. [81 U. S.] 244; In re Wynne [Case No, 
18,117]; Sawyer v. Turpin, 91 U. S. 114; 
Cragin v, Carmichael [Case No, 3,319], 

When the question is not controlled by stat- 
utable provision, this is a sound general 
proposition. But it would be against prin- 
ciple and sound policy, and even shock the 
moral sense, to allow a creditor, pursuant to 
an understanding with his debtor, intention- 
ally to conceal from other creditors the ex- 
istence of an instrument which is a fraud up- 
on their legal rights, and for this purpose 
keep it off the records, to insist that the stat- 
ute commences to run from the date of the 
execution of the instrument. 

Under the circumstances of the ease, I am 
of opinion that the four months limitation 
did not begin at least imtil the 15th day of 
October (when the deed was filed for record), 
which was less, than four months before the 
commencement of the proceedings in bank- 
ruptcy. This conclusion is supported by 
many cases, analogous in principle, in which 
courts of equity have refused to apply the 
bar of the statute where the fraud has been 
perpetrated and concealed by the party who 
seeks tq avail himself of the lapse of time. 
Hovenden v. Lord Annesley, 2 Schoales & L. 
609; Bailey v. Glover, 21 Wall. [88 U. S.] 
342; Hildeburn v. Brown, 17 B. Mon. 779. 
The observations of Gaston, J., in Hafner v. 
Irwin, 1 Ired. 490, 498-500, are very forcible, 
and strongly sustain the view we have taken. 

It is probably a sound principle that if se- 
crecy, or an agreement or understanding not 
to record, for the purpose of concealing the 
instrument from other creditors, constitutes 
part of the consideration or inducement to 
the making of the security, this will taint the 
same with mala fides as to creditors inju- 
riously affected thereby; but, however this. 
may be, it will, at all events, preclude the 
creditor receiving such security (which is 
all that it is necessary here to decide) 
from insisting, as to such other creditors, 
that the instrument takes effect an^ becomes 
effectual from the date of its execution, and 
not from the date of its registi-y. 

This conclusion, viz.: that the deed of trust, 
as respects creditors, was inoperative tmtil 
filed for record, is also supported by the reg- 
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Istry statute of Missouri (1 Wag, St §§ 24r-26, 
p, 227), which provides that "no such instru- 
ment shall be valid, except between the par- 
ties thereto, and such as have actual notice 
thereof, until the same shall be deposited 
with the recorder for record." 

The decree of the district court setting 
aside the deed of trust is affirmed. Affirmed. 

NOTE. — Certain observations in Sawyer v. 
Turpin, 91 U, S. 114, throw some doubt upon 
what is said in the foregoing opinion as to the 
effect of an agreement not to record a mort- 
gage; but it is believed there is no necessary con- 
flict between the points really decided in the two 
cases. The subject is fully discussed by Love, 
J. (United States circuit court for Iowa, May 
term, 1878), in Stephens v. Sherman [Case No. 
13,369a]. The principal case was not appealed. 



Case N"©. 6,1S0. 

HARRIS V. FIRTH. 

[4 Cranch, C, O. 710.] i 

Circuit Court District of Columbia. March 
Term, 1836. 

DoMiciL — Slave — Petition for Freedom. 

1. The place to which a person has removed, 
with intent to remain there an indefinite time, 
and as a place of present domieil, is the place 
of his domicil, although ' he may entertain a 
floating intention to return at some future pe- 
riod. 

2. If a person cbmes into this county as a 
sojourner, and brings with tiim his slave, and 
dies here, and his executor has been prevented, 
by the institution of this suit, from carrying the 
slave out of the district, the slave is not, .by 
such importation, entitied to freedom. 

[Cited in Hindman's Appeal, S5 Pa. St 469.] 

Petition for freedom [by Herbert Harris, a 
negro], on the ground that he was brought 
from Virginia into this county, to reside, 
contrary to the Maryland Act of 1796 (chap- 
ter 67). The petitioner offered evidence that 
one Wilkes, was at the head of a company 
of sportsmen, (gamblers,) who resided in , 
Richmond in Virginia. That he had hired a 
house in Washington, in this county, at first 
for three years, and afterwards for a term 
not yet expired, and continued to reside 
therein until his death on the 8th of Novem- 
ber, 1834. That during such residence he 
purchased the petitioner in Virginia and 
brought him to Washington, where he resid- 
ed with his master until his death. That 
Wilkes was considered as a citizen of the 
world, and before be came to Washington, 
had lived in Brunswick, in Virginia; sold 
out there, and lived in Richmond. That 
shortly before his death he intended, when 
he had made money enough, to go to the 
West and speculate in lands. 

Mr. Brent, for petitioner, prayed the court 
to instruct the jury that if they shall find, 
from the evidence, that Wilkes removed to 
this county with an intention of remaining 
here for an indefinite time, and as a place of 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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present domicil, this was liis place of domicil, 
notwithstan.(iing he might have entertained a 
floating intention to go to the west at some 
future period. ]Mr. Brent, in support of his 
prayer, cited Story, Confl. Laws, 45, 4S, and 
Bruce v. Bruce, 2 Bos. & P. 228, note. 

air. Coxe, for defendant, cited Story, Confl. 
Laws, 39, 47; the Maryland Act of 1796 
(chapter 67, § 4), respecting sojourners; and 
the cases Jordan v. Sawyer [Case No. 7,521]; 
Maria v. White [Id. 9,076]; and Gassaway v. 
Jones [Id. 5,263]; ZoUiowski Case [14 How. 
(55 U. S.) 400], in the supreme court of the 
United States; and Harrison v. Nixon [9 Pet 
(34 U. S.) 4S3]; and Aspin's Case; a Almy v. 
Bingham; 2 Robertson on Succession, 468. 

THE COURT (THRUSTON, Circuit Judge, 
contra) gave the insti*uction as prayed by 
Mr. Brent. And, at the prayer of Mr. Cose, 
for the defendant, further instructed them, in 
effect, that, if Wilkes, being the owner of the 
petitioner, came to reside here as a sojourner, 
and while so being a sojourner, brought the 
petitioner here, and died, and the defendant 
since his death, has been prevented by the 
institution of this suit from carrying the pe- 
titioner out of the district, he is not entitled 
to freedom by reason of his being so brought 
in. 

Verdict for the petitioner.* 
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HARRIS et al. v. The HENRIETTA. 

[Newb. 284.] 1 

District Court, D. Missouri. March, 1856. 

Maritime Lien — State Legislatiox — Seizure 

AND Sale of Vessels uxder State 

Latv— Effect of. 

1. The admiralty and maritime law of the 
United States, except where it is changed by act 
of congress, is as much the law of the United 
States as if it had been formally enacted word 
for word in a statute. 

2. The laws of the United States "are the su- 
preme laws," and cannot be changed or altered, 
modified or repealed by state enactments. 

[Cited in The Ann, 8 Fed. 927.] 

3. No right or privilege given or secured by 
the laws of the United States, can be abrogated, 
displaced or superseded by state enactments. 

4. A lien given by the maritime law is a right. 

5. If a state legislature should pass an act de- 
claring that a maritime lien should have no ef- 
fect in that state, or should be postponed to 
liens given by the laws of that state, such enact- 
ment would have no binding force or effect. 

6. The act of the legislature of Missouri, en- 
titled "An act concerning boats and vessels," 
does not abrogate, displace; or supersede, any 
lien given by the general maritime law of the 
United States. 

2 [Nowhere reported; opinion not now accessi- 
ble.] 
1 [Reported by John S. Newberry, Esq.] 



7. A seizure and sale under the 3Iissonri "act 
concerning boat:S and vesspls," does not divest 
a lien given by the general maritime law. 
[Applied in Ashbrook v. The Golden Gate, 
Case No. 574. Cited in The N. W. Thom- 
as, Id. 10,386.] 
[See, contra, Auther v. The Atlantic, Case No. 
668.] 

In admiralty. 

Hudson & Thomas, for libelants. 
E. L. Edwards, for the Henrietta, 

WELLS, District Judge. This is a suit in 
admiralty, brought by the libelants against 
the steamer Henrietta, Cyrus Mathews claim- 
ing as owner. The facts of the case are 
agreed upon by the libelants and the claim- 
ants, and are as follows: 

The counsel for the respective parties agree 
that the following facts shall be admitted on 
the hearing of this cause, viz.: (1) That 
plaintiffs were copartnei's as alleged in their 
libel, and were residents of Illinois, as stated 
in said libel. (2) That the stores and sup- 
plies mentioned in said libel, and the amounts 
attached, were furnished to said boat as stat- 
ed therein: that the same were necessary 
supplies for said boat, and were furnished be- 
fore said boat was seized by said sherifE, and 
that the prices are reasonable. (3) That said 
boat was over one hundred tons burden: that 
she was duly enrolled and licensed for the 
coasting trade: that she was owned in Mis- 
souri, and employed in navigating the Mis- 
sissippi river between St. Louis, Missouri, 
and St Paul, in the territory of Minnesota. 
For the defendant it is admitted: (1) That 
prior to the issuing of the writ in this case, 
the defendant had been attached and taken 
into custody by the sheriff of St Louis coun- 
ty, Missom'i, on various warrants issued out 
of the St. Louis court of common pleas, on de- 
mands which were liens on said boat, under 
the act of the general assembly of this state, 
entitled "An act concerning boats and ves- 
sels." (2) That there were judgments ren- 
dered in favor of said attaching creditors, 
and said boat was, under an order of said 
court of common pleas, sold to satisfy said 
lien claims: that all of said proceedings and 
said sale were strictly in accordance with the 
laws of the state of Missouri concerning 
boats and vessels: that at said sale, the in- 
tervener, Cyrus Mathews, became the pur- 
chaser of said boat, and received from said 
sheriff a bill of sale, which is herewith filed, 
marked A, and made a part hereof. (Signed) 
Hudson & Thomas, for plaintiff. E. L. Ed- 
wards, for Mathews. 

It appears from the libel and exhibits, that 
the supplies were furnished by the libelants, 
at Galena, in the state of Illinois, in the 
months of August and September in the year 
1855. It further appears, that after the sup- 
plies were furnished the boat made a trip to 
St. Louis, where other supplies were fur- 
nished by persons residing there, for which 
the boat was seized and sold as stated in the 
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agreed ease. The sale took place in Decem- 
ber, 1S55, Afterwards this libelwas filed. It 
does not appear where the boat was enrolled, 
but it does appear that the owners resided in 
Missouri. The only question for the consid- 
eration of the court is, whether the seizure 
and sale in St Louis, in the state of Mis- 
souri, gave a title to the purchaser discharged 
from the previous lien of the libelants, or 
whether the vessel is stiU subject to that lien 
in the hands of the purchaser. The owners 
of the steamer resided in Missouri, and the 
supplies furnished by the libelants, were fur- 
nished by them at Galena, in the state of Illi- 
nois, where the libelants resided. For this 
purpose Galena is deemed a foreign port; the 
port of St Louis, the home port Dudley v. 
The Superior [Case No. 4,115]; Rule 22, Sup. 
Gt U. S. When material men furnish sup- 
plies in a foreign port they have a lien upon 
the vessel for the value of the supplies, by 
the general maritime law of the United 
States. That law infers that the supplies in 
the foreign port are furnished on the credit 
of the vessel. Id. When the supplies are 
furnished in the home port, the general mari- 
time law gives no lien. That law infers that 
the supplies in such home port are furnished, 
not on the credit of the vessel, out on that of 
the owners. If there be any lien, it is given 
by the local law of the state. Id. In this 
case the lien of the libelants was at least 
equal, in point of dignity, and prior, in point 
of time, to that given by the state law, to en- 
force which the steamer was seized and sold 
in St Louis. Upon what principle is it that 
this lien of libelants, given by the general 
maritime law of the United States, is divest- 
ed? They have done no act the doing of 
which could divest it They have omitted to 
do no act, the not doing of which could de- 
prive them of their Hen. 

In delivering the opinion of the court in the 
case of Rantin v. Scott, 12 Wheat [(25 U. S.) 
177], Chief Justice Marshall says: "The prin- 
ciple is believed to be universal that a prior 
lien gives a prior claim, which is entitled to 
prior satisfaction out of the subject it binds, 
unless the lien be intrinsically defective, or 
be displaced by some act of the party holding 
it, which shall postpone him in a court of law 
or equity, to a subsequent claimant." It is 
thought, however, and was so urged by the 
claimant's proctor, that the lien of the libel- 
ants was divested or annulled by the proceed- 
ings under an act of the legislature, referred 
to in the agreed case. When a state law cre- 
ates a lien, a state law may, in some cases, 
divest it But that it is not this ease. The 
lien of the libelants is given by the general 
maritime law of the United States. By the 
constitution of the United States, congr^s 
has the exclusive right to regulate commerce 
with foreign nations and among the several 
states; and the courts of the United States 
are invested with the admiralty and mari- 
time jurisdiction. The ninth section of the 
judiciary act of 1789 £1 Stat 76], declares 



that this admiralty and maritime jurisdic- 
tion is exclusively in the courts of the United 
States. By the act of congress of May 19, 
1828 [4 Stat 278], entitled "An act further to 
regulate process in the courts of the United 
States," it is provided, "that proceedings in 
the courts of admiralty and maritime juris- 
diction shall be according to the principles, 
rules and usages which belong to courts of 
admiralty, as contradistinguished from those 
of common law, except so far as may have 
been otherwise provided for by acts of con- 
gress," &c. 

It is obvious, I think, from the above state- 
ment that the admiralty and maritime law 
of the United States^ unless where changed 
by act of congress, is as much the law of these 
United States as if it had been formally en- 
acted, word for word, in a statute. The laws 
of the United States, I need hardly say, "are 
the supreme laws," and cannot be changed or 
altered, modified or repealed by state enact- 
ments. Nor can any right or privilege given 
or secured by them be abrogated, displaced or 
superseded by such state enactments. A lien 
given by the maritime law is as much a right 
as is a mortgage or bottomry bond. It is 
clear, therefore, that if a state legislature 
should pass an act declaring that a maritime 
lien should have no effect in that state, or 
should be postponed to liens given by the 
laws of that state, such enactment could 
have no binding force or effect Dudley v. 
The Superior [Case No. 4,115], decision of the 
district court of the United States for the 
Southern district of Ohio; The Globe [Id.5,4Si], 
in the district court of the United States for 
the Northern district of New York; Bronson 
V. Kenzie, 1 How. [42 U. S.] 311. Under these 
circumstances it would require very clear 
and explicit language in the statute of a state 
to convince us that such effect was intended 
by the legislature. Has the legislature of 
Missouri passed an act by the provisions of 
which a lien given by the general maritime 
law of the United States is abrogated, dis- 
placed or superseded? I tliink not In my 
judgment the steamboat law referred to in 
the agreed case, relates wholly to liens given 
by that act;— to liens given by the act and 
which the act could provide for taking away. 
I will at present refer only to one provision 
of that act But it is, I think, conclusive. 
The thirteenth section is as follows: "Sec- 
tion 13. When any boat or vessel shall be sold 
under the eleventh section of this act, the offi- 
cer mailing the sale shall execute to the pur- 
chaser a biU of sale therefor, and such boat 
or vessel shall, in the hands of the purchaser 
and his assignee, be free and discharged from 
all previous liens and claims under this act." 
Here, the very act which gives the lien, de- 
clares the effect of that lien and a sale under 
it That sale is to free and discharge the 
vessel from aU previous liens and claims un- 
der that act. Now, as the lien given by the 
general maritime law of the United States- 
given in this case for supplies furnished in 
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Illinois— is not given by the steamboat law 
of Jlissourl, it is not affected by that law, nor 
is the boat freed or discharged from the lien 
not given by nor claimed under that law. 
Tlie first section of the act (which gives the 
state liens), evidently confines those liens to 
cases where the supplies are furnished within 
the state. But that is not all: the whole act, 
and every provision in it, is limited to con- 
tracts made within the state. This is put be- 
yond all dispute, I think, by the last case de- 
termined by the supreme court of Missouri, 
in regard to the steamboat law. The su- 
preme court declares that "the statute of this 
state, concerning boats and vessels, is limit- 
ed in its provisions to contracts made within 
the state, with boats used in navigating the 
waters of this state." And this decision, the 
court further declares, is made in accordance 
with the cases of Noble v. The St Anthony, 12 
510. 261, Twichel v. The Missouri, Id. 412, 
and The Earitan v. Pollard, 10 Mo. 583. It 
will be observed that the thirteenth section 
of the act (herein given at lai"ge), speaks of a 
sale made under the eleventh section of the 
act. I will presently show that a sale under 
the eleventh section is the only sale that 
could possibly divest a lien given either by 
that act or any other law. The other sales 
being mere sales under ordinaiy executions, 
which transfer the title of the owner, but 
nothing more; and if the title of the owner 
bo incumbered, the purchaser takes the title 
and property with that incumbrance. It is 
urged, however, that the judicial proceedings 
(including the seizure and sale), in Missouri, 
under the steamboat law, transferred the ves- 
sel to the purchaser at that sale, freed and 
discharged from the lien of the libelants. 

The lien of libelants, being one given by 
the general maritime law, not given by the 
statute of Missouri, and not arising from a 
contract made within the state, to declare it 
divested by those proceedings, would seem to 
be in direct contradiction to the whole scope 
and meaning of the act, to the express pro- 
visions of the thirteenth section in particular, 
and to the above quoted opinion of the su- 
preme court of Missouri, in James v. The 
Pawnee, 19 Mo. 517. But there are diffi- 
culties, and they arise from decisions of the 
supreme court of Missouri. These decisions 
are made in the cases of The Karitan v. 
Smith, 10 Mo. 527; Finney v. The Fayette, 
Id. 612, and The Sea Bird v. Beehler, 12 Mo. 
569. They all relate to sales under judicial 
proceedings. In the first cited case it appears 
that the sale took place in lS-13, and of course 
was governed by the law then in force; and 
the case was decided, not under the act of 
1845 [Rev. St. Mo. p. 180], but under that 
of 1S35 [Id. 102], and the acts supplementary 
thereto. . The provisions contained in the thir- 
teenth section of the act of 1845 had not then 
been enacted. The provisions of that section 
are most important, as they expressly declare 
the eflCeet of a sale, as already seen. Al- 
though the language of the opinion is some- 



what general, yet it must be taken in connec- 
tion with the subject it treats; and, by ex- 
amining the facts it will be seen that the liens 
were given by the steamboat law of Missouri, 
and the sales were under the same law. The 
next case (Finney v. The Fayette, supra), 
was, as I understand the facts, a suit brought 
under the steamboat law, in St Louis, in 
February, 1842, for supplies furnished in No- 
vember, 1841. The boat was claimed by one 
Alexander, who pleaded a suit brought before 
a justice of the peace in Illinois, against the 
boat in December, 1841, under the steamboat 
law of that state, a judgment obtained against 
the boat, and a sale in January, 1842, of the 
boat by a constable, at which sale Alexander 
became the purchaser. The process under 
which the boat was sold, was an execution 
commanding the constable "to make sale ac- 
cording to law, of said boat, or so much there- 
of as will satisfy the judgment (about ?30), 
and all costs of suit." This sale in Illinois 
was held by the supreme court of Missouri to 
divest the previous lien acquired by Finney 
in Missouri, The lien of Finney arose under 
an amendment to the steamboat law, passed 
12th February, 1839, the same as that con- 
tained in the act of 1845, 

In delivering the opinion of the court, the 
judge says: "The case is similar in principle 
to that of The Raritan v. Smith [supra]. It 
was then determined that the rules of the 
maritime law, were, in proceedings against 
steamboats, to govern when there was a fail- 
ure of statutory regulations. Maritime liens 
in respect to the mode in which they may be 
discharged, vary from other liens. A judicial 
sale will divest them, in whatever jurisdic- 
tion it may be decreed." This opinion is not 
one giving a construction to a statute of the 
state of Missouri; but it regards the general 
maritime law of the United States. And, with 
the greatest respect for the supreme court of 
Missouri, I can neitlier adopt the reasoning 
of the court, as applied to the facts, nor thu 
conclusion at which it arrives. "When a mate- 
rial man, having a lien, proceeds against a 
vessel, in an admiralty court, a -writ issues to 
seize the vessel, and it also requires that all 
persons interested should be notified to ap- 
pear and' defend; then notice is published in 
a newspaper to all interested to appear. Un- 
less the vessel is in danger of perishing, no 
sale is ordered until all persons interested 
have an opportunity to be heard. All persons 
interested are allowed to appear, and set up 
their claims to the vessel, or the proceeds of 
the sale of the vessel. When the vessel is 
sold by an order of the court, it is for the 
benefit of all concerned. The proceeds of the 
sale are paid into the registry of the court, 
and apportioned among all; or if the proceeds 
be sufficient, all are paid the full amount of 
their judgment. Chief Justice Marshall, in 
delivering the opinion of the supreme court 
of the United States, in the case of The Mary, 
9 Cranch [13 U, S.] 126, says: "The whole 
world, it is said, are parties in an admiralty 
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causo, and therefore the whole world is bound 
by the decision. The reason on which the 
dictum stands, will determine its extent. 
Every person may make himself a party, and 
appeal from the sentence; but notice of the 
controversy is necessary in order to become 
a party, and it is a principle of natural jus- 
tice, of universal obligation, that before the 
rights of an individual be bound by a judi- 
cial sentence, he shall have notice, either ac- 
tual or implied, of the proceedings against 
him." * * * "But those who have no inter- 
est in the vessel which could be asserted in 
the court of admiralty, have no notice of her 
seizure, and can on no principle of justice or 
reason be considered as parties in the cause, 
so far as respects the vessel." I could cite 
any number of cases to the effect that no 
judgment, or sale under a judgment, can bind 
any but parties or privies; and that no per- 
son is deemed a party unless he have notice 
actual or constructive, and that, if a person 
interested would not, from the nature of the 
proceedings, be allowed to assert his rights, 
then those proceedings can in no respect af- 
fect those rights. Indeed to take away his 
rights by such doings, would not be judicial 
proceedings— they would amount to a confis- 
cation, a confiscation of his rights for the 
benefit of others. Mr. Justice Stoi-y, in the 
case of Bradstreet v. Neptune Ins. Co. [Case 
No. 1,793], says: "It is a rule founded in the 
first principles of natural justice, that a party 
shall have an opportunity to be heard in his 
defence, before his property is condemned." 
Judge Story further declares that if a person 
have not such opportunity, and yet is depriv- 
ed of his rights, the proceedings are not ju- 
dicial, but arbitrary edicts, deserving not the 
respect of any other nation, and ought to 
have no intrinsic credit given to them, either 
for their justice or truth. Had the material 
man in St. Louis any notice of the proceed- 
ings in Illinois? None appears in those pro- 
ceedings. Could Finney have asserted his 
claim or had it allowed against the boat in 
that suit? I think clearly not. It was an or- 
dinary suit at common law, merely using the 
name of the boat, instead of the owners, a 
warrant of seizure like a capias ad respon- 
dendum, and a judgment against the boat for 
some $30; an execution against the boat di- 
recting the constable to sell the same, or so 
much as might be necessary to satisfy the 
debt and costs. In such suit, Finney would 
have had no more right to intermeddle, than 
he would have had if the suit had been 
against the owner by name. The sale was 
merely a sale of the right of the owner to so 
much of the boat as would bring the ?30 and 
costs. And it was of course sold, as in other 
cases of sales on executions, subject to all 
mortgages and liens then existing. On such 
sale there could be no money to divide among 
other creditors having liens. I have already 
shown that such proceeding is unknown to a 
court of admiralty. 
The next case referred to above, is that of 
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The Sea Bird v. Beehler. The plaintiff ac- 
quired a lien against the boat in St. Louis, 
under the steamboat law of Missouri, for 
supplies. After plaintiff's lien was obtained, 
suit was brought against the owners in Loui- 
siana, and the boat was there seized on writ 
of attachment against the boat, and sold to 
satisfy the judgment. The supreme court 
held that such sale did not divest the plain-, 
tiff's lien. In my judgment there is no sub- 
stantial difference between the sale in Illinois 
in one case and that in Louisiana in the other 
case. In both cases the boats were seized and 
sold merely to satisfy the debts of the plain- 
tiff. No other persons, having claims, had a 
right to interfere; nor was any money rais- 
ed by the sales to satisfy other claims. The 
reasoning of the court in this case, when ap- 
plied to the sale in Illinois, in the previous 
case, clearly shows that the sale in Illinois 
could not divest the lien of Finney in Mis- 
souri. The court explains, that there is a 
great difference between the principles which 
govern suits and sales at common -law ^nd 
those in admiralty. In the maritime proceed- 
ings, it says, the sale is made for the benefit 
of all whom it concerned. And "this is the 
case under our statute as it now stands." It 
further says a sale under our statute concern- 
ing boats and vessels, is similar in all respects 
to sales under the maritime laws: "Such sales 
are not made for the benefit of any particular 
creditor, but for the benefit of all persons in- 
terested. Provision is made for the distribu- 
tion of the proceeds pro rata among all who 
wiU come forward and establish their claims 
within a specified time." The court says it 
is for these reasons that the sales conclude 
all persons having claims. All the above is 
very sound law as regards proceedings in the 
maritime courts. But how does it comport 
with the sale in Illinois, which, in the pre- 
vious case, was held to divest the lien in Mis- 
souri? In Illinois the sale was merely to 
raise $30 to pay the plaintiff's judgment, and 
the boat was sold for his benefit alone. There 
was no sale "for the benefit of all persons in- 
terested." There was no "distribution of pro- 
ceeds of sale, pro rata, among all who would 
come forward and establish their claims." 
The case of The Sea Bird clearly, in my judg- 
ment, overturns the previous ease of Finney 
V. The Fayette. 

I will now proceed to show that so much 
of the case of The. Sea Bird v. Beehler as de- 
clares that sales under the steamboat law of 
Missouri are like those in the admiralty court 
is overturned by the next case cited,— James 
V. The Pawnee. In the case of The Sea Bird, 
I have quoted the opinion of the court, that 
sales under the maritime law "are for the 
benefit of all interested." "The proceeds are 
divided pro rata," &c,, "and this is the case 
under our statute, as it now stands." In the 
case of James v. The Pawnee, the court de- 
cides (unanimously) that a person having a 
claim or lien not arising from contract made 
within the state, cannot be allowed to inter- 
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vene and have Ms claim allowed, Bor receive 
any part of the proceeds of sale. The state- 
ment of the case is a little obscure, but, to 
put the matter beyond doubt, I caused the rec- 
ords and proceedings in the supreme court to 
be examined, and there it fully appears that 
two complaints were filed against the Paw- 
nee; under them writs issued, the boat was 
seized and sold under the provisions of the 
eleventh section; notice was given to cred- 
itors to appear. James, who was not one of 
the original plaintiffs, but who intervened for 
his interest, filed his claim, which was for 
coal furnished the boat at Memphis. The 
claim was allowed in the court below, on the 
ground that the boat was employed in navi- 
gating the waters of this state, and the claim 
was a lien on the boat. The supreme court 
reversed the judgment below solely for the 
reason that the provisions of the steamboat 
law did not apply to any contracts not made 
within the state. Here, then, the very foun- 
dation of aE the reasoning of the court in the 
last cited cases, is overturned. The sales un- 
der the steamboat law are not made "for the 
benefit of all concerned." Claimants, whose 
contracts were made in another state, can re- 
ceive no part of the proceeds of such sale. 
No provision exists for making distribution 
among them. Sales under the state law are 
not like those made by the admiralty courts. 
I have too high an opinion of the supreme 
court of Missouri, to suppose for one moment 
that it would hold, a creditor having a lien 
on a boat arising from a contract made in 
another state, could not be heard in a pro- 
ceeding under the steamboat law, nor have 
his claim allowed, and yet, at the same time 
hold that the proceeding deprived him of his 
lien. 

It is obvious, I think, that the previous de- 
-cisions were made whilst the court entertain- 
ed the opinion that claims arising on con- 
tracts made in other states, could be heard 
and allowed under the steamboat law in this 
state. The law, it seems, is now settled that 
such claims cannot be allowed in this state 
under that statute. There remains one other 
matter to notice under the steamboat law, 
where a bond is given for the return of a 
steamboat, and the boat is returned accord- 
ingly; the boat is not sold under an order of 
court for the benefit of all the creditors hav- 
ing claims under that act But a judgment 
is rendered against the boat by name, and an 
execution issues, under whidi "the sheriff 
may sell such part of the boat or vessel, or 
her tackle, or furniture, or such interest there- 
in as may be necessary to satisfy the judg- 
ment and costs." See section 20. This is a 
similar proceeding to that mentioned in the 
case of Finney v. The Fayette, which oc- 
curred in Illinois. No part of the steamboat 
law declares that such sale can divest any 
liens, not even those given by that act. It is 
not such sale as is mentioned in section 13, 
which refers to sales made under the eleventh 
section, and not to those made under the 



twentieth section. The supreme court of Mis- 
souri, so far as I have noticed, makes no dis- 
tinctions between the different kinds of sales 
under that act. But I thinlt I have already 
shown, that under no principle of law or jus- 
tice could such proceeding divest any lien— 
certainly not the lien of libelants. Yet, as far 
as appears from the agreed case, the sale re- 
lied upon by the claimant to divest libelant's 
lien, may have been of the kuid just mention- 
ed. For this reason, also, I would decide 
against the claim. The opinion of the court, 
therefore, is, that the libelants have a valid 
lien, not affected by the sale relied on by the 
claimant, and that said lien must be enforced. 
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Case "No. e,lSS. 

HARRIS V. The KENSINGTON. 

[8 Am. Law Reg. 144.] 

District Court, South Carolina.i Jan., ISQD. 

Marituie Lien — When it Arises — When Ex- 
tinguished. 

1. It is a conceded proposition that, under the 
general maritime law. a lien arises or is im- 
plied for the benefit of material-men, unless the 
ship be in her home port, or credit be to the 
master or owner. 

[Cited in Durham v. The Eclipse, Case No. 4,- 
268.] 

2. Where a lien arises under the maritime 
law, for the benefit of a material-man, it is not 
waived or lost because a negotiable note be- 
tween the parties to the original contract has 
been taken by the creditor, unless such note was 
taken as payment; but if the party taking the 
note makes an absolute transfer of it, the lien is 
thereby extinguished; hence, where A advanced 
money for a vessel's supplies and repairs in a 
foreign port, and the master drew a draft on 
the owner, whic!h was accepted, but which sub- 
sequently came into the libellant's possession 
and control, and was brought into court to be 
cancelled, it was held that the lien was not ex- 
tinguished. 

[ated in The R. W. Skillinger, Case No. 12,- 
181. Questioned in The Napoleon, Id. 10,- 
011. Cited in The Sarah J. Weed, Id. 12,- 
350.] 

3. The cases fully cited and commented on. 

In admiralty. Libel in rem [by George 
Harris against the schooner Kensington] for 
money advanced for repairs and supplies. 

MAGRATH, District Judge. The principal, 
if not the only question in this case is, how 
far a material-man waives or affects his lien 
for repairs or supplies under the genei'al 
maritime law, by taking from the owner or 
captain a negotiable secm-iiy. As yet no de- 
cision of a court of supreme and controlling 
authority can be cited; although judges of 

1 [District not given.] 
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great repute have expressed an opinion. That 
opinion is, of course, to be weigted, -whether 
it leads to a conclusion which affirms or re- 
jects the proposition; for each tribunal is 
responsible for the correctness of its judg- 
ment; and not at liberty, perhaps to rest 
upon the mere weight of authority. Espe- 
cially is this so when a reasonable doubt 
forbids hearty acquiescence. To the propo- 
sition that under the general maritime law, 
according to the rule of the civil law, a lien 
iirises or is implied for the benefit of the 
material-man, there is no exception; and the 
rule is equally well established, that he who 
advances money with whi<;h the material- 
man is paid, is also entitled to a lien similar 
to that which the material-man would have 
had. In the United States, the lien* is not 
allowed in the home port of the vessel, be- 
•cause it is the port at or near which the 
owner resides; and upon him the creditor 
has redress by his remedy in personam. It 
Is equally well settled that this lien of the 
maritime law is superceded by a personal 
■credit given to the owner or master. But the 
precise nature of this personal credit, how its 
proof is to be made; and whether, in the case 
of a negotiable instrument, that proof is sup- 
plied or presumed from the mere existence 
of the paper; are questions of embarrass- 
ment and doubt, a partial solution of which 
is necessary in this case. 

It has been held that whatever makes the 
repairs or supplies a special cqntract ex- 
■cludes the lien. Bull. N. P. 45. But still 
the question reciu:s, what is meant by a spe- 
-cial contract? At one time, if the price was 
named, the lien was excluded. But that doc- 
trine could not be maintained, and is now re- 
jected. Hutton V. Bragg, 7 Taunt 14. In 
Stevenson v. Blalcelock, 1 Maule & S. 535, an 
■express antecedent contract was held to ex^ 
^lude an implied contract, and with that, the 
lien which grew out of it. In Bs parte 
Lewis [Case No. 8,310], a personal contract 
for a specific sum discharged the implied 
lien. In The Nestor [Id. 10,120], it was held 
that in cases of repairs or supplies to a ves- 
:sel in a foreign port, in addition to the mari- 
time lien, there is an obligation upon the 
owner and master cumulative to the remedy 
of the lien. In Murray v. Lazarus [Id. 9,- 
962], a bill of exchange was held as the sub- 
stitution for the lien which otherwise would 
have been created; while a recent commen- 
tator inclines to the opinion that if the bill 
-or note is that of the master or owner, such 
would not be the proper conclusion (Fland. 
Mar. Law, 193); and Judge Betts, insists 
-upon a qualification still broader (The Active 
•[GaseNo.34]). At the common law, possession 
is essential to the lien, and possession ex- 
cludes the idea of ciredit; because credit is 
inconsistent with a continuing possession of 
the creditor, and without that possession 
there is no lien. In a question of lien at the 
•common law, if credit is proved as a part of 
the contract, the lien by the same proof is 



displaced; the credit and the lien being in. 
consistent. In all cases, therefore, .where the 
decision is to be made by the rule of the 
common law, an easy and practical test is 
supplied. 

But it is prolific of confusion to attempt a 
reconcilement of the rule which applies to 
the lien at common law with that of the 
general maritime law. In the one, to lose 
possession is to destroy the lien; in the other, 
the purpose of the lien is to allow the owner 
to have possession; that by it he may derive 
benefit from the labor which the material' 
man has bestowed, in being enabled to prose- 
cute his voyage and secure his profits. In 
the one possession is its essence; in the other 
it is not a necessary, or even proper quality. 
In the one, possession is consistent; in the 
other, inconsistent with the lien. It is obvi- 
ous how inapplicable to the consideration of 
a maritime lien are cases deciding questions 
imder the lien of the common law. 

In the ease before me the lien is implied— 
created by law— existing independently of 
conti*act or agreement as necessary for . its 
support It is prima facie the security which 
the law presumes one party intended to give, 
and the other to take. It survives without 
possession, or other act sustaining it, until 
discharged by payment, lost by neglect oc 
waived by a special conti'act which excludes 
it So high is it held that it will not be 
afEected by the owner's act which creates a 
forfeiture; takes precedence of a sale to a 
bona fide purchaser without notice; and is 
not postponed to a debt to the United States. 
It is created and supported by the considera- 
tion of its indispensable necessity; and is, 
therefore, not lightiy superseded or destroy- 
ed by. courts, in which its enforcement in 
proper cases is asked. It must be borne in 
mind in the consideration of this and cognate 
questions, that the judgment of courts in 
Great Britain rested upon a basis not admit- 
ted here to be true or just. "Who will recon- 
cile the law in questions of this kind as laid 
down by Lord Coke or Lord Holt, with the 
more recent legislation of the parliament of 
Great Britain? And how can we regard as 
rules for our guidance, decisions founded 
upon a jealousy no longer tolerated; and in- 
tended to subvert a jurisdiction created by 
the constitution of the United States? In the 
consideration of a maritime lien in this court 
we should search for the rule of the mari- 
time law; or for the special legislation of 
the United States, if it has modified oi 
changed the rule; for the maritime law is 
the common law of the commercial world; 
and to nations in their .commercial relations, 
is what its common law statutes or customs 
are to each. Starting from this point we 
will find that the lien claimed here is the 
security which the maritime law implies in 
the case of those who, in contracts like this, 
occupy the relation of debtor and creditor. 
If the lien does not arise it is because it has 
been waived, lost ov paid. It may be 



HAREIS (Case No. 6,122) 

waived by agreement; as an arrangement 
for a mode of payment Inconsistent with it; 
or when an exclusive and special credit isi 
given to the owner or master, or both. II 
must, however, be a special credit; for in 
cases where the lien exists, there is a liabil- 
ity of the master and owner, anxiliary and 
cumulative to it. The difficulty of deciding 
whether there has been a personal credit ex- 
cluding the lien is the same which we meet 
in the civil law in the application of the 
doctrine of novations; in equity in consider- 
ing the substitution of securities; and at 
law in deciding how far one contract operates 
as a suspension of or substitution for an- 
other. It is a question of evidence. 

We have seen that a bill of exchange 
drawn by the captain and accepted by tha 
owner, if taken by the creditor, has been 
held a waiver of the implied lien. Murray 
r. Lazarus -[supra]. Because, It Is said, a 
right to detain for the future event of the 
bill is inconsistent with the bill. But the 
reason would be stronger if the bill was per 
se payment, or if the credit involved In the 
time for which the bill was drawn was in- 
consistent with the lien. If the bill is not 
per se payment, and if the time allowed for 
its payment is consistent with the lien, the 
conclusion that its mere existence is proof of 
waiver, is in the case of a maritime lien per- 
haps hastily made. The Albatross [Case No. 
13,645]. The acceptance of a bill thereby 
establishing a credit, may be conclusive as to 
the extinguishment of a lien at the common 
law; though even In that ease I express no 
opinion; but it is far from conclusive in the 
case of a maritime lien. In The Nestor 
[Case No. 10,126], Judge Story considers at 
great length the nature of the maritime lien, 
and the modes in which it may be waived 
or lost. He holds that supplies or repairs in 
a foreign port are taken, as prima facie fur- 
nished OD the credit of the ship and owners 
until the contrary Is proved. But that tak- 
ing a negotiable promissory note implies a 
waiver of the lien, because the lien may be 
in the hands of one person and the note in 
the possession of another. Whatever might 
be the effect of such a rule, if It were opera- 
tive as a presumption of law, it is to me 
quite clear that it cannot be supported foi 
the reason now given. It is admitted in the 
same case that a continuing liability of the 
owner and master is not inconsistent with 
the lien, because they all by law arise at the 
same time from the same contract The 
promissory note is the admission of a liabil- 
ity; and in itself adds nothing to what the 
law intends; and the promise to pay is no 
more than the law implies from the liability 
it has imposed. In fact, therefore, to use 
the language of Lord Eldon, "the contract for 
payment for money is Itself, in a sense, a 
security fuU as good as a note." 15 Ves. 346. 
That the creditor cannot pursue his remedy 
while the note is maturing is in effect a 
credit, but that is not inconsistent with the 
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maritime lien. How far, in any case, a 
promissory note or bill of exchange super- 
cedes a former contract, is not a rule of law, 
but results from the agreement of the pa^ 
ties. If then, taking a bill or note is in no 
respect inconsistent with a maritime lien, it 
cannot become so because of the allegation 
that the note may be in the hands of oije 
person and the lien be claimed by another. 
If that consequence could result in any case, 
the objection made would have weight in 
that case, supposing it possible that the liea 
survives after the transfer of the debt But 
it cannot have weight in a case where the 
note or bill and the lien continue in the hands 
of the same person to whom they were orig- 
inally given. Such would be the conclusion 
in a court of law. 2 Speer, Law, 44S; 1 Rich. 
Law, 228; 2 Rich. Law, 24-1; 8 Cow. 77; i 
Story, Eq. Jur, p. 474. And such, of course, 
must be the conclusion in this comt, from 
which we look not only to the court of equit? 
for guidance in certain cases, but to the civil 
law so far as we can adopt it I readily 
concede that the apprehension of damage 
sometimes leads to the adoption of an arbi- 
trary rule, which may in its operation even 
embrace eases in which there is no room for 
that apprehension. But in such eases the 
rule is positive; and In law a rule which is 
positive In the construction of rights and lia- 
bilities cannot be oppressive. If a bond is 
taken in settlement of a pre-existing simple 
contract debt it extinguishes that debt. 
This is a presumption, and its general opera- 
tion is fixed; but evidence may control it, 
and the security of the bond become cumu- 
lative. 2 Rich. Law, 608. If the pre-exist- 
ing contract is asserted as discharged by a 
negotiable instrument, and if it is so held, it 
is not because of a rule of law, but from 
evidence showing that to have been the 
agreement of the parties. In Ramsay v. Al- 
legre, 12 Wheat [25 U, S.] 611, the supreme 
court declined to lay down the rule, although 
it may be inferred what it would have been 
if the case had rendered a judgment neces- 
sary. 

In determining from circumstances, as dis- 
tinguished from evidence establishing an 
agreement, how far from them a certain con- 
sequence will result affecting another mat- 
ter; the nature. of the thing to be affected 
is of much consideration. A greater security 
merges a lesser; and In securities of equal 
rank there is room for an easy acquiescence 
in the conclusion that the latter was intend- 
ed as a substitute for the former. But the 
presumption that a higher security was in- 
tended to be extinguished by one of less 
value calls for evidence of the intention of 
the parties to support It It is well then, 
for us to understand the value and nature of 
this lien or security, and the general princi- 
ples which are applicable In cases of the 
substitution of one debt for another. It has- 
been said that the term "lien," used in the- 
sense we have been considering, ,is technical- 
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ly incorrect; that lien properly only applies 
to the security at common law, with its inci- 
dents, as we have seen them; and that its 
qualities are not such as are held by it in 
common with the maritime lien. That the 
privilegium of the civil law. is more closely 
connected with the maritime lien; and is 
"the right which the nature of his credit 
gives him, (the creditor) and which makes 
him preferred over other creditors, even those 
who are inferior in point of time, and have 
mortgages," Dom. Civ. Law. This priority 
extends either to all the goods of the debtor, 
or only to certain things. .Among creditors 
entitled to the privilege in the same degree, 
(for there are different degrees and qualities 
of privilege) debts will be paid in the same 
order, and in like proportions, without re- 
gard to the time when they were made. "All 
privileges make a particular appropriation 
which gives to the creditor who is privi- 
leged, the thing for his pledge; although 
there be neither covenant nor condemnation 
which expressly mentions the preference." 
Dom. Civ. Law, pt 1, bk. 3, p. 692. What- 
ever may be this security, privilege or pledge; 
a jus in re, or jus ad rem; it is enough that 
when it arises there is a preference in the 
order of payment; and if the creditor has 
not the right of a pawnee to sell, or of a lien 
creditor at common law to retain possession, 
this court, in both respects, will exercise the 
power for him. The source, too, of this se- 
curity, exhibits its nature, and the cause of 
the respect paid to it. In the same man- 
ner in which we have derived from the civil 
law, the original, so to speak of this se- 
curity; if, indeed, we are not indebted to 
that code for the security itself; we must 
recur to the same code for the principles 
which are the foundation of the rules which 
guide us in the substitution of one security 
for another. In that code this was termed 
a "novation"; and was effected either by a 
change of the obligation, or the substitution 
of one debtor for another; the new debtor 
being substituted in the original obligation, 
or making a new covenant The latter mode 
was also called a "delegation," but both were 
comprehended under the title of "novation." 
The bare effect of a second obligation was 
not sufficient to produce a novation, unless 
it appeared that it was so intended; other- 
wise both would subsist. But mere changes 
in an obligation, as adding to it new secu- 
rity; or taking part of what it had; lengthen- 
ing or shortening, the time of payment; would 
not make a novation, because they would not 
operate to extinguish the first debt, unless it 
is expressly said, it shall be null. Dom. Civ. 
Law, The principle of the novation is familiar 
in equity under a different term, and also at 
the common law. But while not discard- 
ing the aid which we derive from the con- 
sideration which a court of law gives to 
this question, it is rather to the rule as 
adopted in equity, and to that of the civil 
law, so far as it is applicable, that we must 



refer for our guidance in cases like this. In 
a work of general authority it is said: "Tak- 
ing of a security has been deemed at most, 
as no more than a presumption, under some 
circumstances, of an intentional waiver of 
the lien; and not as conclusive of the waiv- 
er." 2 Story, Eq. Jur. § 1226. "Even the 
taking of a distinct and independent se- 
curity, as for instance, of a mortgage on 
another estate, * * * has been deemed 
not conclusive evidence that the lien is 
waived. Taking of bills of exchange drawn 
on and accepted by a third person, or by 
the pmrchaser and a third person, has also 
been deemed not to be a waiver of the 
lien, but only a mode of payment" Id.; 
U. S. V. Lynian [Case No. 15,647]. But the 
doctrine thus laid down by Judge Story is 
by him modified in . Gilman v. Brown [Id. 
5,441]; and stUl more in its application to 
maritime secm*ities in The Nestor [supra]. 
The decision in The Chusan [Case No. 2,717], 
was rested upon the lex loci contractus. Of 
these cases it may be said, that while the 
case of Gilman v. Brown [supra], carried the 
rule of a waiver of the lien as far as th'e 
furthest doubt which had been expressed; 
the greater extension of it in The Nestor 
is without any other authority than that of 
the distinguished judge by whom it was an- 
nounced. In Gilman v. Brown, Judge Story 
said: "There is pretty strong, if not deci- 
sive, current of authority to lead us to the 
conclusion, that merely taking the bond or 
note of the vendee himself for the purchase 
money will not repel the lien." "But where 
a distinct and independent security is taken, 
either of property or responsibility of third 
persons, it certainly admits of a very dif- 
ferent consideration." The -waiver, then, as 
insisted upon by Judge Story, is wholly de- 
pendent upon taldng a new, distinct and in- 
dependent security of person or property. It 
must be distinct; and additional to that 
which the lien would afford. It may be a 
new person whose obligation is taken, or 
additional property made subject to mort- 
gage, to secxu:e the debt. When it is claimed 
that with no new parties, and without any 
additional security, an implication arises of 
the waiver of the lien, it must depend upon 
the circumstances of the case, as proving 
either a declaration plain, or manifest in- 
tention not to rely longer upon the lien. 
Mackreth v. Symmons, 15 Yes. 329. Nor~^ 
wiU the addition of a new person in all 
cases discharge the original lien. In Grant 
V. Mills, 2 Ves. & B. 309, the master of the 
roUs held that the acceptance of the party 
upon whom the biU was drawn, was not 
the addition of a new party, and with it a 
new security; for the acceptor was not a 
surely, but considered as a person paying 
the bill out of the drawer's funds in his 
hands; and, therefore, that the bill of ex- 
change was only a mode of payment, and 
not a security. 4 Kent, Comm. 58, and cases 
cited. 
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In The Volunteer [Case No. 16,991], Judge 
Story, in a case w^here a lien was claimed 
for freight, and denied because said to have 
-been waived by a charter-party; held that 
unless there was a stipulation incompatible 
with the lien, it would attach. Such a test 
is practicable, and in its operation, just. If 
applied in this case, it wiU be seen how the 
rule laid down in The Nestor, and that also, 
in Murray v. Lazarus, is untenable. What I 
have said in relation to the latter case I piay 
repeat as equally applicable to the former; 
that to make the rule as laid down true, 
the note or bill must be in itself payment; 
which it is not; or, because the note or bill 
operates as a distinct and independent se- 
-curity; which it is not when niade between 
parties to the original conti-act, and without 
an agreement making it such; or, because 
it is inconsistent or incompatible with the 
-original lien, which it is not. None of these 
consequences are involved in the making of 
a note or bill; and this is sufficiently proved 
Tjy the construction given to one of the se- 
curities, and which is equally applicable to 
both; that it is a mode of payment, unless 
by agreement taken as payment. Lyman v. 
Bank of U. S., 12 How. [53 U. S.] 225. Kay- 
mond V. The Ellen Stewart [Case No. 11,594], 
TVhere the note or bill is transferred to a 
third person, and becomes his property, the 
rule may be otherwise than as I have now 
,stated it. But even in that case, the objec- 
tion that the note might be in the hands of 
one person and the lien in that of another, 
-could not be supported; because the creditor 
who had parted with the note could have 
no claim to retain the lien. If, after the 
note or bill was transferred the lien con- 
tinued to exist, 'it could only continue for 
-the benefit of the person who held the debt; 
but it could not exist for him, as Judge Story, 
upon the authority of Emerigon, holds that 
the lien cannot be transferred. And, as the 
right to the lien arose from the right to the 
debt, and could not exist longer than the 
debt, nor be claimed by the creditor except 
for the debt; whatever deprived him of the 
Tight to the debt would seem also naturally 
to deprive him of the right to the lien. And 
if the lien cannot be retained by the cred- 
itor because he cannot claim the debt; nor 
by him to whom the debt is transferred, be- 
•eause the lien cannot be transferred; it would 
be extinguished by the transfer of the debt; 
and the difficulty suggested as the reason for 
the rule cannot prevail, because it cannot 
and could not arise. This view, however, 
is in opposition to the opinion of Judge Betts 
in The Active [Id. 34]. In that case the 
material-man took the note of the agent of 
-the ship, in payment of supplies. The note 
was not paid, and the libel was filed to es- 
tablish the lien: the note being in court and 
-offered for cancellation. Judge Betts held, 
that the note was not payment, unless agreed 
to be taken as such: that if not so taken, the 
"Jien was suspended during the circulation of 



the note; and the lien was restored when 
the note came back to the original holder. 
But I am not prepared to carry the doctrine 
to the extent thus laid down. I concede 
the rule to be, that a note or biU is not pay- 
ment, unless it has been so agreed. The 
conduct of the parties may supply -the place 
of; indeed may constitute the agreement. If 
the party taking a bill or note, uses it as 
money, by putting it in circulation: giving it 
the place of money: and making it discharge 
all the functions which so much paper money 
would have done, I cannot see in what man- 
ner the note or bill was held or treated dif- 
ferently from money, 4 Rich. Law, 59. Is 
not that use so made of the bni or note, using 
Lord Eldon's language again, "declaration 
plain," and "manifest intention," "of a pur- 
pose to rely, not any longer upon the estate, 
(in this case the security,) but upon the per- 
sonal credit of the individual?" But if this 
be so, I am less able to agree with the sec- 
ond proposition of Judge Betts, that if the 
lien is divested, it can be revived without a 
special agreement I cannot consider the 
lien suspended, when the debt is transferred, 
I have shown that it is divested and extin- 
guished by that act It cannot be contend- 
ed that the endorsement is a temporary trans- 
fer, for it is an assignment of the debt, with 
the credit of the endorser as secm-ity. In 
Harris v. Johnston, 3 Cranch [7 U. S.] 311, 
in treating of the operation of a note con- 
ditionally received, the court said, "The en- 
dorsement of a note passes the property in 
it to another, and is the evidence that it was 
sold for a valuable consideration." The lien, 
if it did sinrvive, would have to operate to se- 
cure the endorser or drawer in the case of a 
biU, against the non-payment of the maker 
or acceptor. But such is not the debt which 
the lien was implied to receive; and if the 
debt were not of itself privileged, it could 
not be made such by the effect of a covenant 
Dom. Civ. Law, pt 1, bk. 3, § 5, I am not 
satisfied that it was ever intended, or can 
be within the scope of this peculiar security 
or lien, that it should be invested with the 
qualities of assignability, or negotiability, 
which belong to other commercial securities. 
It was for the protection of the material- 
man, by securing to him his debt AU the 
purposes of commerce are answered, and 
have been, by considering it as operative to 
this extent And while I do not see good, I 
apprehend evil in carrying it farther. It 
would be impossible to preserve it in the 
sense of the maritime law, and continue it in 
a state of suspension, while the debt, to se- 
cure which it had been made, had been con- 
verted into a negotiable instrument, and 
passed from the original creditor to some 
other person as his property. This security, 
as we have seen, is held in peculiar favor, 
and entitled to great preference. To allow 
it to be suspended for the material-man, dur- 
ing the time when a note or bill is maturing 
in the hands of a third person who held it 
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:as owner, would open, a door to the greatest 
fraud. The evils of such a doctrine pressed 
upon the learned judge, when he admits that 
SL. bona fide purchaser without notice, during 
the time of suspension of the lien, might he 
protected in his purchase. Such an admis- 
sion is unavoidable, when we remember that 
the tendency of courts, and of legislative 
bodies, is to discountenance secret liens, be- 
•cause of the opportunities they furnish for 
the commission of fraud. But the admis- 
sion is also conclusive of the matter which I 
Jim now considering. For, if the security 
or lien may be postponed to a bona fide pur- 
•chaser without notice, then it is not that pe- 
■culiar security which the maritime law af- 
fords; and the existence of which is in- 
separable from the precedence which belongs 
-to it It is something essentially difCerent. 
But if it is not this security of the mari- 
time law, it must be, if it is at all, created 
by the local law of the state, or by agreement 
•of the parties. To neither of these can it be 
referred; and thus the conclusion seems un- 
avoidable that the concession which must be 
made as to its efiCect, when suspended, shows 
that what is called its suspension is in fact 
Its extinguishment Such is the rule in the 
French law. "O'est un principe certain que, 
-quand la causse du privilege cesse, le privi- 
lege cesse aussL Le privilege accordfi sur 
■certain chose est de droit etroit, et il droit 
^tre plutOt resti-eint, lors principalement qu'il 
pent faure prejudice a quel qu'un." Boulay- 
Paty, torn. 1, 159. 

It seems to me the result of eases directly 
4idjudged; and of such others as afCord us a 
basis of deduction; that where a lien arises 
xmder the maritime law, for the benefit of a 
material-man, it is not waived or lost be- 
■cause a note or bill between the parties to 
the original contract has been taken by the 
•creditor (The Hilarity [Case No. 6,480]); un- 
less there is some evidence showing that the 
note or bill was taken as payment But if 
the party taking the note or bill transfers it 
to another for a consideration, so that it be- 
-comes the property of that person; and there- 
by loses all right to the note or bill; the im- 
plied lien of the maritime law does not fol- 
low the debt which has been transferred; 
while the original creditor by the ti*ansfer of 
the debt has ceased to have a right to the 
lien, which is created only for his benefit 
That thus, by the transfer, assumed to be 
4ibsolute, the lien is extinguished; nor will 
it be revived by taking back the note. An 
jigreement made, may give a new lien; but 
the implied lien of the law is discharged. 

The facts of the case to which this opinion 
Is to be made applicable, are few and plain. 
The libellant advanced money for repairs 
and supplies to a vessel in a foreign port 
That the advance was made is proved by 
-the draft or bill of exchange which the cap- 
■tain drew on his o^vner: that it was recog- 
nized as proper by the owner, is proved by 
liis acceptance of the draft The William 



& Emmeline [Case No. 17,687]. I have said, 
that merely taking this draft was not a 
waiver of the lien. The libel avers that it 
has been the property of the libellant and 
subject to his con1a:ol; and he now brings 
it into court to be cancelled; delivered to 
the owner, or otherwise disposed of as the 
comrt shall direct It sefems to me that the 
libellant is entitled to the relief he seeks. 
The decree "Will be entered that the draft or 
bill of exchange be deposited with the clerk, 
to be delivered to the owner who is the ac- 
ceptor; and that the vessel be condemned 
and sold to pay the libellant the amount of 
his advances, with interest and costs. 
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Lindsay and Tomlinson were indebted to the 
plaintiffs, and on the dissolution of the part- 
nership it was agreed that Tomlinson should 
retain the funds and pay the debts of the firm. 
Tomlinson afterwards entered into another part- 
nership, and the plaintiffs gave credit to the 
new firm, which was afterwards dissolved, and 
at the time of the dissolution, was also indebted 
to the plaintiffs. It was then agreed that the 
debts of Lindsay and Tomlinson, and the new 
debt, should be consolidated, and the whole 
sum, thus ascertained, was m^de payable in 
three promissory notes given by Tomlinson to 
the plaintiffs, none of which corresponded in 
amount with the debt of Lindsay and Tomlin- 
son. On the non-payment of the notes, this suit 
was instituted against Lindsay and Tomlinson. 
Sdd, the partners cannot by any agreement be- 
tween them affect the rights of their creditors. 
But when the plaintiffs, with a full knowledge 
of such agreement, entered into a totally new 
contract with the paying partner, entirely chan- 
ging the nature of the partnership debt, and 
making it a different debt from that which the 
retiring partner was bound to pay, and to sub- 
ject him to a different kind of responsibili*y; 
such new contract discharged the defendant 
Lindsay, and amounted to an acceptance of 
Tomlinson as the debtor. 

[Cited in Mutual Safety Ins. Co. v. Cargo of 

The George, Case No. 9,981; Regester y. 

Dodge, 6 Fed. 14.] 
[Cited in Tyner v. Stoops, 11 Ind. 31; Bantz 

T. Basnett, 12 W. Va. 792, 857; Smith v. 

Shelden, 35 Mich. 44; Hall v. Johnston, 6 

Tex, Civ. 110, 24 S. W. 865.] 

Action of assumpsit to recover from the 
defendant $2,091, the balance of an account 
due from the former co-partnership of Lind- 
say and Tomlinson. The facts of the case, 
as opened and proved by the defendant's 
counsel, were as follow: Lindsay and Tom- 
linson entered into partnership some time in 
October, 1815, under the firm of Lindsay and 
Tomlinson, and after contracting with the 
plaintiffs the debt in question, they dissolved 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esa.] 
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their connection, some time in January, 1S16, 
upon the terms that Tomlinson should retain 
the partnership funds, and pay all tlie debts 
due from the concerns. Immediately after 
the dissolution of this co-partnership, Tom- 
linson entered Into partnership with some 
other person under the firm of Jessy Tomlin- 
son & Co. with wh6m the plaintiffs had deal- 
ings, leaving a balance in their favour of 
$546, due in April, 1816, when that partner- 
ship was dissolved. In the same month, the 
partnership of Tomlinson and. Chambers was 
formed, which continued until September 
following, when it was dissolved, being in- 
debted to the plaintiffs in a balance of $3,010. 
Soon after the dissolution of the co-partner- 
ship of Lindsay and Tomlinson, the latter 
informed the plaintiffs of that event; that he 
had bought his partner out, and was to pay 
the debts due by the concern. In September, 
1816, after the termination of the co-partner- 
ship of Tomlinson and Chambers, an ar- 
rangement took place between the plaintiffs 
and Tomlinson, in consequence of which the 
above balances, due by Lindsay and Tomlin- 
son, Jessy Tomlinson & Co. and Tomlinson 
and Chambers, were consolidated into one 
sum, amounting to about $5,647, for which 
Tomlinson gave three notes payable in forty, 
ninety, and one hundred and twenty days, di- 
viding the aggregate amount into three sums, 
neither of which answered to the balance 
due from either of the above concerns. The 
plaintiffs gave their receipt to Tomlinson for 
these notes, by which they agreed to pass 
the same to his credit, when they should be 
paid. Tomlinson having become insolvent, 
this action was brought against him and 
Lindsay; but the process was served only on 
the latter. Upon these facts, it was contend- 
ed by the defendant's counsel, that the plain- 
tiffs accepted Tomlinson as their debtor, and 
discharged Lindsay. That as between Lind- 
say and Tomlinson, the former was surety 
and the latter principal; and this being 
known to the plaintiff, who treated Tomlin- 
son as the principal, by taking his own note 
for what was due, he discharged Lindsay by 
consolidating the three balances, and giving 
time for the payment without his consent, 
and without reserving his recourse against 
Lindsay. The credit in fact is given exclu- 
sively to Tomlinson. Evans v. Drummond, 
4 Esp. 89; Keed v. White, 5 Esp, 122; Bed- 
ford V. Deakin, 2 Starkie, 178; 2 Johns. Cas. 
22S. The plaintiff's counsel insisted, that no 
agreement between co-partners, similar to 
that which took place between Tomlinson 
and Lindsay, can in any manner affect the 
rights of their creditors, or exonerate either 
from his responsibility to pay the debts, un- 
less he is expressly discharged. That the 
circumstance of a creditor giving time to the 
partner who has the funds, and is to pay the 
debts, cannot amount to an implied dis- 
charge; as indulgences of this kind are al- 
ways expected, and often absolutely neces- 
sary. The permission to grant them there- 



fore without producing the effect contended 
for, is always implied by such an arrange- 
ment between the parties as was made in 
this ease. The cases cited are unlike the 
present 

Mr. Sergeant, for plaintiffs. 
Mr. Binney, for defendant 

WASHINGTON, Circuit Justice (char- 
ging jury). It is certaha that the rights of 
creditors cannot be altered by any private 
agreement which the partners may choose 
to make with each other when they dissolve 
their connection. Although tlie partnership 
effects are by such agreement to be jretained 
exclusively by one of the partners, who is 
also to discharge the debts, the recourse of 
the creditors against the retiring partner re- 
mains unchanged, unless by some positive 
act which directly, or by a fair inference, 
amounts to an agreement to discharge him. 
An indulgence granted by a creditor would 
not amount to such an. agreement Nor are 
we prepared to say that even by forbearing 
to sue, an express agreement to renew the 
notes of the co-partnership, by accepting 
those of the paying partner, would discharge 
the other partner. As to this, we are not 
called upon in this case to express an opin- 
ion. But if, with a full knowledge of the 
agreement between the partners, that one is 
to retaia the effects and pay the debts, a 
creditor shall enter into a totally new con- 
tract with such partner, by which the nature 
of the partnership debt is totally changed, 
so as to become a different debt from that 
which the retiring partner was bound to pay, 
or such as to subject him to a different kind 
of responsibility; such new contract will 
amount to an acceptance, by the creditor, of 
the paying partner as his debtor, and to a 
discharge of the other. That is precisely the 
present case. The plaintiffs, with full knowl- 
edge of the agreement between Tomlinson 
and the defendant Lindsay, continued to deal 
with, and to give credit to, the two subse- 
quent co-partnerships of Jessy Tomlinson & 
Go. and Tomlinson & Chambers; and after 
the termination of the last of these co-part- 
nerships, they entered into a new contract 
with Tomlinson, by which they agreed to 
consolidate the balance due by the three 
concerns into one sum, and to receive Tomlin- 
son's notes for the aggregate amount, divided 
into three parts, neither of which answered 
to the balance due by either house, and to 
pass the said notes to the credit of Tomlin- 
son alone, when the same should be paid. It 
was then so contrived by this new arrange- 
ment, to which Lindsay was no party, nor 
had given his assent, that until all the notes, 
representing the entire aggregate amount of 
the three balances (for two of which he was 
not liable) were paid, Lindsay could never 
plead payment of the balance due by Lind- 
say and Tomlinson, even although a larger 
sum than that due by them should have been 
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paid by Tomlinson, out of the very funds 
retained by Tomlinson for tbat purpose. So 
entire a cliange of the debt, and of Lindsay's 
responsibility, operates to extinguish the 
partnership debt and to discharge Lindsay, 
las effectually, as if Tomlinson had given his 
bond to the plaintiffs for the same. 

Verdict for defendant. 

[A rule for a new trial was discharged in Case 
No. 6,124.] 



Case 1^0. 6,124. 

HARRIS et al. v. LINDSAY. 

[4 Wash. O. 0. 271.] i 

Circuit Court, E. D, Pennsylvania. April 
Term. 1822. 

Pabtnership — Articles of Agreement — Liabil- 
iTY FOB Debts. 

1. Partners, in respect to dehts contracted by 
them during their association, cannot by any 
agreement between themselves, at the period of 
tiieir separation, change their condition of prin- 

' cipal debtors, or in any way affect the rights of 
their creditors. If the agreement be that one of 
them shall retain the partnership effects and 
pay the debts, they continue nevertheless hound 
as principals; so that no indulgence granted by 
a creditor to the paying partner, which falls 
short of an agreement express or implied to take 
him as the debtor and to discharge the other 
partner, can place them in the situation of prin- 
cipal and surety, so as to discharge the retir- 
ing partner. 
[Cited in Re Johnson, Case Noi 7,369; Re 

Hurst Id. 6.925. Quoted in Be Parker, 11 

Fed. 399.] 
[Cited in First Nat. Bank v. Newton [Colo. 

Sup.] 14 Pac. 433; Robinson v. McFauI, 19 

Mo. 549; Rawson v. Taylor, 80 Ohio St. 

402; Wildes v, Fessenden, 45 Mass. [4 

Mete] 25; Hoskinson v. Eliot, 62 Pa. St. 

399; Hard v. Burton, 62 Vt. 322, 20 Atl. 

269.] 

2. But it is not meant to concede that where 
two persons are indebted by simple contract, and 
the note of one for the amount of the debt is 
taken by the creditor, it is in all cases necessary 
to the discharge of the other to prove an ex- 
press agreement to accept the note in satis- 
faction. The agreement may be inferred from 
the nature and operation of the new contract, 
or from circumstances clearly indicating tiat 
such was the intention of the parties. 

This was a motion for a new trial. [See 
Case No. 6,123.] 

Mr. Sergeant, for plaintiffs [Harris & Don- 
aldson], insisted that partners being, as to 
debts contracted Jiy them, principal debtors, 
they can by no act or agreement between 
themselves change their situation to that of 
principal and surety, without the express as- 
■sent of the creditors: their liability is uncon- 
ditional; neither of them can be discharged 
from his obligation but by payment or re- 
lease, nor can any act of the creditor amount 
to a release which he did not clearly so in- 
tend; and this intention ought, in this case, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



to have been left to the jury. Forbearance, 
or giving time to the partner, who, upon a 
dissolution, is to keep the funds and pay the 
debts, will not discharge the retiring part- 
ner. Neither will a note or bill of exchange 
accepted by the creditor from the paying part- 
ner for the amount of the partnership debt, 
amount to a discharge of it The cases from 
4 Esp. 89, 5 Esp. 122, and 2 Starkie, 178, 
which seemed principally to weigh with the " 
court upon the trial of this cause, have been 
reviewed in the case of Bedford v. Deakin, 
2 Bam. & Aid. 210; from which it appears 
that those cases proceeded on the ground that 
the notes were received in satisfaction of the 
partnership debt, which is not the present 
case; for the stipulation that the notes are 
to be a payment when they should be paid, 
is equivalent to a reservation strictly of the 
plaintiff's original right against both part- 
ners. 

Mr. Binney, for defendant, admitted most 
of the general principles laid down by the 
plaintiffs' counsel. But he contended, that 
where partners dissolve their connexion, and 
agree that one of them shall retain the funds 
and pay the debts, if a creditor, knowing of 
this agreement, enters into a new arrange- 
ment with the paying partner, without re- 
garding his original rights, but agreeing to 
be paid by that partner, he adopts him as 
his debtor, and substitutes the new for the t 
old contract. As between themselves, the 
effect of the agreement between Lindsay and 
Tomlinson was to make the former surety, 
and the latter principal. Mont. Partn. 204. 
This was not binding upon the plaintiff un- 
less he chose to treat them as principal and 
surety, which he did by the new arrange- 
mait with Tomlinson, knowing at the time, 
as he did, of the agreement between the part- 
ners. The question is not always, has the 
debt been paid or released? It may be, has 
he agreed to take something in satisfaction of 
it? A negotiable note taken from the paying 
partner, without a reservation of the original 
rights of the creditor, is a satisfaction. 
Thacher v. Dinsmore, 5 Mass. 299; Wiseman 
V. Lyman, 7 Mass. 286; Chapman v. Durant, 
10 Mass. 47. Such too is the doctrine in 4 
Esp. 89, 5 Esp. 122, and 2 Starkie, 178, and 
such too is the case of Bedford v. Deakin, al- 
though it was read and relied upon to prove 
a contrary doctrine. This is a stronger case 
than any that has been cited, in as much that ^ 
in this the debt of the co-partnership was by 
the new arrangement made by the plaintiffs 
with Tomlinson, mixed up and confounded 
'With other debts due by Tomlhison; the notes 
of Tomlinson accepted for the aggregate 
amount; and a receipt given by the plain- 
tiffs, to credit Tomlinson with the notes when 
they should be paid. 

WASHINGTON, Circuit Justice. This ease 
comes before the court upon a rule to show 
cause why a new trial should not be granted, 
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upon the ground of a misdirection of tie court 
in tlie charge to the jury. The material facts 
of the case may be stated in a few words. 
Lindsay and Tomlinson, carrying on trade 
under that name, having had dealings with 
the plaintiffs, dissolved their partnership 
early in the year 1816, being indebted to the 
plaintiffs in a balance of $2,691. It was 
agreed between them that Tomlinson should 
retain the partnership effects, and pay all the 
debts of the concern, and should also pay 
certain sums of money to Lindsay. Immedi- 
ately after this transaction, Tomlinson formed 
a new co-partnership with some other per- 
son, under the firm of J. Tomlinson & Co.; 
and on the 22d of January, 1816, they ad- 
dressed a letter to the plaintiffs, containing 
an order for goods, in which they say, "We 
have bought out Lindsay on Wednesday last 
The firm is now J. Tomlinson & Co. We are 
answerable for what we are indebted to you." 
This last connection was soon dissolved, be- 
ing indebted to the plaintiffs in a balance of 
about §546. In April, 1816, Tomlinson and 
Chambers formed a co-partnership, which 
they soon afterwards dissolved, being also in- 
debted to the plaintiffs in the sum of about 
$3,018. On the 22d of October, 1816, Tom- 
linson and the plaintiffs entered into an ar- 
rangement, by which it was agreed that the 
above balances due from the three firms 
should be consolidated, and divided into three 
parts, for which Tomlinson should give his 
three negotiable notes to the plaintiffs, pay- 
able at forty, ninety, and one hundred and 
twenty days. This was accordingly done, 
and the plaintiffs gave to Tomlinson a receipt 
for the notes, in which it was expressed, that 
when the said notes should be paid, the plain- 
tiffs would pass the same to the credit of 
Tomlinson. Neither of the notes was for rue 
balance due by either of the firms. The 
court charged the jury, at the trial, that by 
the above arrangement the plaintiffs agreed 
to take Tomlinson as their debtor for the bal- 
ance due by Tomlinson and Lindsay, and 
thereby discharged Lindsay. We nnhesita- 
tingly admit that partners, in respect to debts 
conti-acted by them during their association, 
cannot, by any agreement between them- 
selves, at the period of their separation, 
change their condition of principal debtors, 
or in any way affect the rights of their cred- 
itors. If the agreement be, that one of them 
shall retain the partnership effects, and pay 
the debts, they continue nevertheless bound 
as principals, so that no indulgence granted 
by a creditor to the paying partner, which 
falls short of an agreement, express or im- 
plied, to take him as the debtor, and to dis- 
charge the other partner, can place them in 
the situation of principal and surety, so as to 
discharge the retiring partner. To support a 
defence of this kind, such an agreement must 
be satisfactorily made out. It is the very 
point upon which all the cases that were cited 
at the bar turned. We further agree, that a 
note, or biU of exchange, given for a pre-ex- 



isting simple contract debt, does not extin- 
guish it; and that, pei* se, it affords no ground 
for presuming an agreement between the par- 
ties, that it was given and received in satis- 
faction of such debt. There are some cases 
of high authority which seem contrary to this 
position. 5 Mass. 299; 6 Mass. 343; 7 Mass 
288; 10 Mass. 47. But the weight of au- 
thority is, in our opinion, the other way. 
1 Strange, 426; 1 Burrows, 9; 3 East, 258 p 
Sheehy v. Mandeville, 6 Cranch [10 U. S.]' 
253. But in making these admissions, we do 
not mean to concede that where two persons 
are indebted by simple contract, and the note 
of one for the amount of the debt is taken 
by the creditor, it is in all eases necessai-y to- 
the discharge of the other to prove an ex- 
press agreement to accept the note in satis- 
faction of the original debt. The agreement 
may be inferred from the nature and opera- 
tion of the new contract, or from circum- 
stances, clearly indicating that such was the- 
intention of the parties. 

It was strongly insisted by the plaintiffs' 
counsel, that the question in this case tm-ned 
altogether upon the intention of the parties to- 
the new conti'act, to be discovered from the 
circumstances which attended it; and that 
the court ought to have left that matter to- 
the jury, as the basis on which their verdict 
should be founded. We admit, that if the 
agreement to take the notes in discharge of 
the original deht be a mere inference from* 
circumstances, tending to show that such was 
the intention of the parties, the jury were the 
proper jucfges of such intention, and ought to 
have decided that point. But the ground 
upon which the charge proceeded was, that 
the new contract amounted to an agreement 
to discharge Lindsay; and that the intention 
of the parties formed no part of the question 
which the jury had to decide. There were, 
in fact, no circumstances in the case, other 
than such as grew out of written documents, 
the construction and legal effect of which, 
was proper for the consideration and deci- 
sion of the court In the case of Johnson v. 
Weed, 9 Johns. 310, the note of a third per- 
son was taken for goods sold, and a receipt 
in full was given by the vendor. The court 
left it to the jury, under all the cireumstances- 
of the ease, to say whether there was a spe- 
cial agreement by the vendor to receive the 
note absolutely as payment But a receipt 
in full is never conclusive evidence of pay- 
ment, and is open to inquiry, iluch less was 
it conclusive that the note was received as 
payment of the original debt; and whether 
it was so intended or not, was a question 
properly submitted to the jury. In the case 
of Herring v. Sanger, 3 Johns. Cas. 71, it was 
decided, that a note given by one partner 
after a dissolution of the co-partnership, for a 
debt due by the partners, and a receipt for 
the note when paiu to be in full of the debt 
was no payment of the precedent debt; not 
on the ground of intention, but of the fair im- 
port of the contract And in Evans v. Drum- 
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mond, 4 Esp. S9, the court decided that, by 
taking a new bill from the paying partner, 
the partnership debt Tvas discharged, Tvithout 
reference to the intention of the parties. We 
therefore talce the rule to be, as it is before 
laid down, that where the discharge of the 
precedent debt depends upon the nature ajid 
operation of the new contract, the question is 
properly within tixe province of the court to 
decide. 

The only question then, in this case is, 
whether the arrangement entered into be- 
tween the plaintiffs and Tomlinson on the 
22d of October, 1816, amounted to an agree- 
ment to take Tomlinson as the debtor, and 
to discharge Lindsay? It has been freely 
admitted by the defendant's counsel, that 
the plaintiffs were not bound by the agree- 
ment made between Tomlinson and Lindsay, 
at the time when they dissolved their co- 
partnership. And it is not denied, nor could 
it be on the other side, that the plaintiffs 
were at full liberty to confirm that agree- 
ment, so far as to affect their own interest. 
Have they not done so? With full knowl- 
edge of that agreement, they consented, not 
only to take the notes of Tomlinson for the 
amount of the precedent debt, and to credit 
him for the same when they should be paid; 
but that the character of the precedent debt 
should be totally changed, and its identity 
destroyed, by mixing it up with other debts 
with which Lindsay had no concern.. And, 
as if to render this confusion of debts still 
more confused, the aggregate amount of 
three distinct debts was so divided, and the 
•evidence of them so contrived, that neither 
of the parts answered to either of the pre- 
cedent debts, and neither of the original 
debtors could say, at any time, prior to the 
entire payment of aU the notes, when he 
was discharged, in part or in whole. Lind- 
say was not consulted in relation to this 
new arrangement; and although he had 
made provision for the payment of the debt 
for which he was liable, the parties to the 
new contract placed it beyond his power to 
find out when that debt was discharged; 
and although, if sued for the same, he could 
have proved payments made by Tomlinson 
out of the very effects left with him for that 
purpose; still, as, by the new contract, the 
plaintiffs were not bound to credit this debt 
with any payments which might be made to 
■ them, he could not have avoided the de- 
mand by any evidence short of that which 
should prove a discharge of all the notes. 
Tomlinson incapacitated himself to apply 
the payments he might make to either of 
the precedent debts. The application was 
made by the contract; the credit was to be 
given to Tomlinson alone, the original debt- 
ors being placed totally out of view. If 
Tomlinson had paid a sum equal to the 
whole of the debt due by Lindsay and Tom- 
linson, and directed the same to be applied 
to the discharge of that debt, the plaintiffs 
might have refused, and answered, that they 



knew only Tomlinson in the transaction, to- 
whom alone they were bound by their con- 
tract with him, to credit the payments he 
might make. If the effect of the agreement- 
. was not to substitute Tomlinson as the debt- 
or, in the place of Lindsay and Tomlinson, 
the payments which Tomlinson might make- 
on account of the debt due by Lindsay and 
Tomlinson, ought to have gone to their cred- 
it. But if he was taken as the debtor, he- 
alone was entitled to the credit, and then 
there is a perfect consistency between the 
two parts of the agreement. 

It was strongly insisted by the plaintiffs*" 
counsel, that nothing short of an express 
agreement to that effect could discharge- 
Lindsay from his original liability; and 
there are certain loose, general expressions, 
to this extent, to be met with in some of 
the cases. But those expressions should be- 
construed with reference to the particular- 
case in which they were used. In Murray v. 
Gouverneur, 2 Johns. Cas. 438, and in some- 
others where we meet with this language, 
there was nothing which even implied an 
agreement that the note or bill should be- 
taken in satisfaction of the precedent debt^ 
and it has been already stated, "that the 
mere acceptance of a note or bill, is not, per- 
se, a discharge of a precedent simple con- 
tract debt. In Herring v. Sanger, 3 Johns. 
Cas. 71, before adverted to, the receipt stat- 
ed that the note, when paid, was to be hi 
full of the debt due from the partners; the- 
plain import of which was, that in the event 
of the note being- paid, and not otherwise, 
it was to go to the credit, not of the maker 
of the note, as in this case, but of the orig- 
inal debt, which was considered as still ex- 
isting, and in full force. The terms of the- 
receipt were tantamount to an express res- 
er^'ation of the rights of the creditor against 
both the partners. In the case of Evans v. 
Drummond, 4 Esp. 89, there was no agree- 
ment of any kind that the bill should be- 
taken in satisfaction of the original debt. 
The mere circumstance of the creditor tak- 
ing the bill of the paying partner, after he 
knew that the other partner had nothing to* 
do with the concern, was considered as 
amounting to a discharge of tha)t other part- 
ner. Such too was the case of Reed v. 
White, 5 Esp. 122. The case of Bedford v. 
Deakin, 2 Barn. & Aid. 210, was much re- 
lied upon by the plaintiffs' counsel; not only 
as destructive of the nisi prius cases above- 
referred to, but as laying down principles 
opposed to .those on which the opinion of 
this court was founded. We thinii: quite 
otherwise. , That case was shortly as fol- 
lows. Deakin, Bickley and Hickman, be- 
ing partners in trade, drew the bill of ex- 
change upon which the action was brought 
by Bedford, as indorsee. The bill was duly 
protested, after which the partnership was 
dissolved. Bickley, through the medium of 
a friend, informed the plaintiff of the dis- 
solution, and that by an arrangement made- 
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between the partners, he, Bickley, was to 
provide for this bill. He then offered the 
plaintiff his own notes for the principal and 
interest then due, payable at four, eight, 
and twelve months, with an indorser, whom 
he named. Upon receiving notice of this ar- 
rangement and offer, the plaintiff obsei-ved 
that he held very good security already, and 
did not wish to prejudice it. He agreed, 
however, to receive the notes of Bickley, re- 
serving strictly the security of the three 
partners. The notes were accordingly de- 
livered; but the protested bill was neverthe- 
less retained by the plaintiff. The notes, 
when they became due, were taken up by 
the plaintiff. Hickman and Bickley became 
bankrupts, the former, prior to the date of 
the above notes, and the latter two or three 
yeai-s afterwards. The reasons assigned by 
all the judges, why Deakin, the solvent part- 
ner, was liable to pay the original bill, not- 
withstanding the arrangement made be- 
tween the partners, and the securities after- 
wards received by the plaintiff from Bick- 
ley was, that the plaintiff never agreed to 
receive Bickley as his debtor, and to dis- 
charge the other partners; but on the con- 
trary, he, in express, terms, reserved, strict- 
ly, the security of the three partners; and 
as an additional proof that the other part- 
ners were not intended to be discharged, he 
retained in his possession the evidence of his 
claim against them. Abbot, C. J., m deliver- 
ing his opinion, relies altogether upon the 
express reservation of the original security 
of all the partners; and after stating this 
reservation in italics, he observes, "it can- 
not therefore be said that the plaintiff 
agreed to take Bickley's notes as a satisfac- 
tion of his claim on the original bills." In 
answer to the argument founded on the re- 
newal of the notes by Bickley, he relies up- 
on the circumstance, that the plaintiff (re- 
tained the possession of the original bill of 
exchange, in <:onsequence of which, Deakin 
was bound to take motice of the renewal of 
the notes by Bickley, and that he, Deakin, 
remained still liable. Mr. J. Bayley ob- 
serves, that the notes given by Bickley 
could not amount to a satisfaction of the 
original debt, unless when they were taken, 
they were so intended by the plaintiff, "or 
unless the plaintiff's conduct has, without 
the fault of Deakin, produced mischief to 
him." To show that the first branch of the 
proposition had not occurred, he relies on 
the express reservation by the plaintiff, of 
his original security; and as to the last, that 
the evidence of that security had never been 
delivered up, and therefore Deakin could 
not be injured by supposing that it was 
paid, or that something had been accepted 
in satisfaction of it. The other judge rests 
his opinion upon a general principle of law 
which no pei-son can dispute, and upon the 
express reservation. Now the difference be- 
tween that case and the present exists in 
the following particulars. In that, the cred- 



itor reserved, in express terms, his claim 
against all the partners; he reserved it by 
the sti'ongest implication, in retaining the 
evidence of that claim; and the other part- 
ners could not, without their own default, 
be injured by the acts of the plaintiff, since 
they were bound to take notice that the re- 
newed note was not accepted In satisfaction 
of the claim against them. There was then 
no agreement, express or implied, to dis- 
charge the other partners. In this case, 
there was no reservation of the plaintiffs' 
claim against the partner who had retired; 
on the contrary, there was an express agree- 
ment to credit Tomlinson with the notes 
given by him, when they should be paid. 
There was no implied reservation of the 
plaintiffs' claim against Lindsay, by retain- 
ing the evidence of it, since there was no 
evidence of it which could have been sur- 
rendered to Tomlinson; and lastly, the 
amalgamation of this debt with others due 
by Tomlinson, in such a manner as to de- 
stroy its identity, and to deprive Lindsay of 
the means of knowing whether it was due 
or not, and when and how it was discharged, 
partially or wholly, produced a total change 
in his original situation, and exposed him to 
all the injury which such an arrangement 
could not fail to subject him to. Where 
then was the notice to Lindsay that the 
original debt was still unsatisfied, which is 
so much relied upon in the case of Bedford 
V. Deakin? He certainly would never obtain 
it from a view of the new contract; every 
part of which was calculated to beguile him 
into the belief, that it was discharged by the 
negotiable notes of Tomlinson. The rule for 
a new trial must be discharged. 



Case Wo. 6,125. 

HARRIS et al. v. MeGOVERN et al. 

[2 Sawy. 515.] i 

Circuit Court, D. California. Jan. 26, 1S74.2 

Sax Francisco's Title to Laxds— Whex Per- 
PECTED — The Statute of Limitations op lb63 
— Limitations — Disabilities — Successive Pos- 

SESSIOS. 

1. The title of the city of San Francisco to 
its municipal lands within its charter limits, as 
defined by the act of incorporation of ISol 
[Laws Cal. 1850-53, p. 944], became perfected 
July 1, 1864, under section 5 of the act of con- 
gress of that date, entitled "an act to expedite 
the settlement of titles to lands in the state of 
California" [13 Stat. 332]. 

2. The statute of limitations of 1863 com- 
menced to run in favor of the adverse posses- 
sion of such lands, existing at the time of the 
passage of said act of congress of July 1, 1864 
[9 Stat. 631], as early, at least, as the date of 
the passage of said act. 

[See note at end of ease.] 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 99 U. S. 161.] 
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3. When the statute of limitations once he- 
^ns to run upon a right of action to recover 
lands, it is not interrupted by the subsequent 
descent of such ripht of action to a party labor- 
ing under a disability to sue at the time of such 
descent cast. 

4. Where the disseizor conveys his title and 
possession, and his grantee immediately succeeds 
to the same possession, in pursuance of such 
conveyance, the possession of both constitutes 
one entire continuous possession for the purposes 
of the statute of limitations. 

[Quoted in San Francisco v. Fulde, 37 Cal. 
349.] 

[5. Cited in Ohm v. City and County of San 
Francisco, 92 Cal. 437, 28 Pac. 585, to the point 
that legislative grants have all the effect of a 
patent.] 

[See note at end of case.] 

Action to recover one hundred vara lot No. 
19, of the Laguna survey. This lot is within 
the charter lines of San Francisco, as defined 
in the act of incorporation of 1851. It lies 
■west of Larkin street, and north-west of 
Johnson street, and is within the limits cov- 
ered by the Van Ness ordinance. On Septem- 
ber 25, 1848, T. M. Leaven-^ orth, as alcalde, 
issued a grant for this lot to a party desig- 
nated in the grant by the name of Stephen 
A. Harris. At that time there was at San 
Francisco a jnan named Stephen A. Harris, 
and another named Stephen Harris. In 1850, 
said Stephen Harris left -California, and nev- 
er returned^ He went to New Jersey, where 
he resided several years, then removed to 
Illinois, where he died on November 5, 1867, 
leaving a will, in which he devised certain 
property, including said lot nineteen, to the 
plaintiffs, who are his • children, and his 
helrs-at-law, and who at his death were 
minots. On May 1, 1854^ Stephen A. Harris, 
at San Francisco, by deed in due form, con- 
veyed said one hundred vara lot to one 
Blackstone. The defendants deraign title to 
said lot through said Blackstone, and they 
and their grantors have been in possession, 
claiming title adversely under said convey- 
ance, since the spring of 1864. It does not 
appear that any party was in the actual pos- 
session or occupation of said premises on 
January 1, 1855, or between that time and 
July, 1855. This action was commenced on 
January 14, 1870. The plaintiflC, Edward H. 
Haa-rls, attained his majority in March, 1869; 
and Letitia Harris Shimer, the other plaintiff, 
in Ma.j, 1868. The plaintiffs daim title as 
devisees, and as heirs of said Stephen Harris, 
who is claimed to be the real party designat- 
ed in the grant by the name of Stephen A. 
Harris, and the party to whom the grant was 
actually made. The testimony tends strongly 
to show this claim to be well founded; and 
for the purposes of this decision, I shall as- 
sume the grant to have been, in fact, made to 
said Stephen Harris. Defendants [John Mc- 
Grovern and others] set up the statute of 
limitations as one defense. 

Wm. Higby and P. B. Ladd, for plaintiffs. 
S. M. Wilson, for defendants. 
llFED.CAS. — 41 



SAWYER Circuit Judge (after stating the 
facts). One defense relied on by defendants 
is the statute of limitations. Stephen Harris 
was the party disseized, the adverse posses- 
sion tmder a paper title in all respects regu- 
lar on its face, having commenced several 
years before his death. The statute of lim- 
itations of 1863 is the one applicable. St. 
[Cal.] 1863, p. 325. Under this statute the 
time limited began to run, at least from th6 
date of the act of congress of July 1, 1864, to 
settle land titles In California, at which time 
the title of the city of San Francisco to the 
municipal lands within the limits embraced 
by the Van Ness ordinance, became final. 
13 Stat 333, § 5. 

In Montgomery v. Bevans [Case No. 9,735], 
Mr. Justice FieM says: "Now, though the 
title of the city, as stated in the previous opin- 
ion, is Me^dcan in its origin, and was recog- 
nized and established hy the decree of the 
circuit court of the United States, as modified 
by the act of congress of Ma.rch 8, 1866 [14 
Stat. 4], yet all adv^erse interest of the gov- 
ernment to the lands within the corporate 
limits of 1851, being released by the act of 
July 1, 1864, the titles conferred by the Van 
Ness ordinance became perfect legal titles. 
The act operated upon such titles as effectual- 
ly as a patent would have done." As the 
titles derived through tthft city thus became 
final, the title of the cily itself must have be- 
come final, and the plaintiffs claim title 
through the city and the Van Ness ordi- 
nance. 

The statute, therefore, began to run during 
the lifetime of Stephen Harris, and more than 
five years before the commencement of this 
action. The question under the statute then 
is, did the statute, having once commenced 
to run, continue to run notwithstanding the 
death of Harris, and the vesting of the title 
and right of action in his minor children, or 
was the running of the statute suspended dur- 
ing the minority and consequent disability 
of the plaintiffs? In other words, is the case 
within the exception of the sixteenth section 
of the statute, allowing those who are under 
disability five years after the disability ceases 
within which to commence the action? Un- 
der all the English statutes, it has long been 
settled that the exceptiop only applies where 
the right of action first accrues during the 
disability— that when the statute once be- 
gins to run, it continues to run, and over- 
rides all disabilities of every kind subse- 
quently arising. Ang. Lim. §§ 477-479; Wal- 
den T. Heirs of Gratz, 1 Wheat. [14 U. S.] 
296; Mercer's Lessees v. Seldon, 1 How. [42 
U. S.] 37; Eobei'tsT. Moore [Case No.' 11,905]; 
Den V. Richards, 3 J. S. Green [15 N. J. 
Law] 347; Stowel v. Zouch, 1 Plow. 353; 
Doe v. Jones, 4 Term R. 300. The construc- 
tion of the New York sta;tute is settled in the 
sanie way. Demarest v. Wynkoop, 3 Johns. 
Oh. 129; Fleming v. Griswold, 3 Hill, 85; 
Becker v. Van Valkenburgh, 29 Barb. 324, 
325. 



HARRIS (Case No. 6,126) 



£11 Fed. Cas. page 642] 



But counsel for plaintiffs insist tliat tlie 
statute of California is different from the 
English and New York statutes, and that the 
decisions imder those statutes, consequently, 
Iiave no application. In this they are mis- 
taken. Section sixteen of the statute of Cal- 
ifornia, as amended in 1863, so far as it 
touches this question, is an exact transcript 
of section sixteen of the statute of New York, 
from which it was taken. It is as follows: 
"If the person entitled to commence any ac- 
tion for the recovery of real property * * « 
he at the time, such title shall first descend 
or accrue, either. First, within the age of ' 
majority," etc. St. 1863, 326. The language 
of the statute of New York is: "If any per- 
son entitled to commence any action in this 
article specified * * * be at the time, such 
title shall first descend or accme, either," 
etc. Ang. Lim. Append. 62, § 16. ,It will be 
seen that the language is identical. The lan- 
guage itself is dear, independent of author- 
ity; it is, if any person "entitled" to com- 
mence an action he at the' time, "such title"— 
that is, such title, or right to commence the 
action, referring to the word "entitled," in 
the language of the first part of the clause— 
"shall first descend or accrue." It only ex- 
cepts the case when the right or title to 
commence the action "first descends" or "first 
accrues." It excepts only once, and that "the 
first." Now, in this ease, the right or title 
to commence the action "first accrued" to 
Harris, the ancestor, and not to the plaintiffs. 
So, also, our statute is substantially a trans- 
cript of the English statute of 21 James I, 
which reads: "If any person * * * that 
is or shall be entitled to such writ (that is to 
commence such action), * * * or that hath 
or shall have such right or title of entry, be 
or shall be at the time of said right or title 
first descended, accrued, come or fallen with- 
in the age of twenty-one," etc. Ang. Lim. 
§§ 477-^79, and Id. Append. 4, § 2. The lan- 
guage in all these statutes is subsequently 
identical, and must receive the same con* 
struction. The construction had long been 
thoroughly settled by judicial decisions when 
this provision was adopted in this state, and 
such construction must be presumed to have 
been adopted with the language. Besides, I 
think the construction correct 

It is further insisted that the defendants 
had not, personally, been in possession dmring 
the entire statutory periods, and that they 
cannot connect their possession with the pos- 
session of their grantors in order to make up 
the full term. There is nothing In this point. 
Harris was disseized under a claim of title, 
as early as 1864, and the disseizors trans- 
ferred the possession acquired by them with 
their title to their grantees. The possession 
of the defendants is the same as that of 
their grantors— the possession and the inter- 
est were continuous. This principle has Deen 
long and repeatedly recognized by the courts 
of California. San Francisco v. Fulde, 37 



Cal. 349. The conclusion attained renders it 
unnecessary to consider tlie other interesting 
points made by defendants. It results that 
the bar of the statute attached before the 
commencement of this action, and the de- 
fendants are entitled to judgment and costs. 
JLet judgment be entered accordingly. 

[NOTE. Plaintiffs took a writ of error from 
the supreme court (99 U. S. 161), assigning for 
error that the court erred in the conclusion of 
law that the statute of limitations began to run 
as early as Julyl, 1864, that the defendants were 
in possession for more than five years subse- 
quently, and that the defendants were entitled 
to judgment. The judgment of the circuit court 
was affirmed in an opinion by Mr. Justice Clif- 
ford in a review of the facts, holding that where 
the property is so situated as not to admit of 
use or residence, neither actual occupation, 
cultivation nor residence are absolutely necessa- 
ry to constitute legal possession if the continued 
claim of the party is evidenced fay such pub- 
lic acts of ownership as the owner would exer- 
cise over property which he claimed in his own 
right, and would not exercise over property 
which he did not claim.] 



HARRIS (NICHOLS v.). See Oases Nos. 10,- 
243 and 10,244. 



Case Wo. 6,1S6. 

HARRIS V. NUGENT. 

[3 Cranch, C. O. 649.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1829. 

Maritime Jurisdictios- Peiirtboat — Liability 
OF Master for Wages. 

1. The maritime law does not apply to such 
boats as the Tyber steamboat, a ferryboat run- 
ning between Washington and Alexandria. 

[Cited in Murray v. The F. B. Nimick, 2 Fed. 
90.] 

2. The master of such a boat is not personally 
liable for the wages of the hands. 

Appeal from the judgment of a justice of 
the peace for the wages of rWilLiam B.] Nu- 
gent on board the Tyber steamboat, a ferry- 
boat, or packet, running between Washing- 
ton and Alexandria. Nugent was the plain- 
tiff below. The evidence which he relied up- 
on was the following paper: "Shipped W. A. 
B. Nugent, May 6, 1829, on board the Tyber 
steamboat, at twenty-two dollars per month. 
For the steamboat Tyber, John Harris." 
And parol evidence that Harris was the mas- 
ter of the boat; but had been dismissed be- 
fore suit brought. The justice had given 
judgment only for the amount of wages up 
to the time when the master was dismissed, 

THE COURT (nem. con.) reversed the judg- 
ment; being of opinion that it was not a per- 
sonal engagement by Harris, and that the 
maritime law did not apply to such boats, so 
employed. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case J^o, 6,127. 

HARRIS et al. v. The PROMETHEUS. 

[N. Y, Times, March 5, 1857.] 

District Court, D. New Tork.i 1857. 

Damages by Collision — Demurrage, 

[1. Tlie rule of damages in collision for delay 
while undergoing repairs is the amount the ves- 
sel would have produced for chartering in the 
husiness in which she has usually been em- 
ployed.] 

[2. There can be no recovery in collision for 
delays caused by storms, or by ice or obstruc- 
tions in the harbor or river where a vessel may 
be, after necessary repairs .are made.] 

This case came tip on exceptions to the re- 
port of the commissioner to whom it had 
been referred to compute the damages which 
the libelajits [John A. Harris and others] 
were entitled to recover by reason of a col- 
lision between the schooner Mechanic and 
the steamship [Prometheus]. The commis- 
sioner, among other items of damage, report- 
•ed "for what the vessel would have char- 
tered for 76 days, while undergoing repairs, 
at $27.50 per day, $2,090," to which the 
claimants excepted. 

Beebe, Dean & Donohue,-for libelants. 
Clark & Rapallo, for claimants. 

Before INGERSOLL, District Judge. 



HELD BY TBDEJ COURT: That the rule 
in such cases is that the libelant recover for 
the use of his vessel during the time neces- 
sary to make the repairs; and by the use of 
the vessel is meant what she would produce 
for chartering her In the business in which 
she had been usually employed. That if, 
after the necessary repairs are made, the 
vessel is further detained and kept from 
her business, either by storms or other state 
of tlie weather, by ice or other obstructions 
in the harbor or river where she may be, or 
from any other cause not directly produced 
Tjy the collision, for such further detention 
there can be no recovery. That from the 
■evidence in this case it does not appear what 
number of days was necessary for the re- 
pairs. That if the amount allowed per day 
was what the vessel was worth with a full 
<;rew on board, then that amount is too large. 

Referred back to commissioner for an ad- 
ditional report 



HARRIS (UNITED NICKEL CO. v.). See 
Case No. 14,407. 

HARRIS (UNITED STATES v.). See Cases 
Nos. 15,312-15,315. 



HARRIS (RIPLEY v.). See Case No. 11,853. 



Case No. 6,1S8. 

HARRIS et al. v. The ROBINSON. 

[Cited in The Williams, Case No. 17,710, and 
in The Illinois, Id. 7,005. Nowhere reported; 
opinion not now accessible.] 



HARRIS (SHIRLY v.). See Case No. 12,- 
798. 

1 [District not given.] 



Case Wo. 6,129. 

HARRIS et al. v. WHEELER. 

[8 Blatdif. 1; i 14 Int. Rev. Rec. 147.] 

Circuit Court, S. D, New York. March 19, 
1870. 

Admiraj/TY — ^Advances to Vessel in Distress- 
Report OF Commissioner— Objection , 
TO, ON Appeal. 

In a suit in admiralty, in personam, for al- 
leged advances to the respondent's vessel in a 
port of distress, the district court, before mak- 
ing a decree establishing the libellant's right 
to recover, and before any hearing of the cause, 
made an order, referring it to a commissioner 
to ascertain and report the amount due to the 
libellant. He reported such amount and the 
proofs he had taken. No objection was taken 
by the respondent, before the commissioner, to 
the allowance made, no exceptions were filed in 
the district court to- his report, and it did not 
appear that any objection was made in that 
court to such allowance: Held, that the respon- 
dent could, not, on appeal, object to items of 
allowance, in respect to which it did not ap- 
pear that objections had been raised in the 
district court 

[See note at end of case.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by George Harris and oth- 
ers against Samuel G-. Wheeler, Jr., to recov- 
er for supplies furnished to the steamer Eu- 
taw.] 

Charles Donohue, for libeUants. 
Lyman B. Bunnell, for respondent 

WOODRUFF, Circuit Judge. The only ob- 
jection to the decree of "the district court 
which was suggested on the hearing of this 
appeal, is, that the commissioner by whom 
proofs of the amount due the libellants were 
taken and reported, erroneously allowed to 
the libellants commissions on advances made 
for supplies and repairs to the respondent's 
vessel, and commissions upon the value of 
her cargo, as compensation for services, care, 
and responsibility in superintending the re- 
moval of her cargo, and the preservation and 
relading thereof after the repairs were made. 
No proofs were taken in the district court 
and the proceedings before the commissioner 
appear to have been intended and conducted 
as preparatory to a hearing of the cause, and 
before any decree establishing the libellants' 
right to recover. No objection appears to 
have been taken to the said commissions be- 
fore the commissioner, and no exceptions 
were filed to his report nor, so far as appears 
from the transcript of the proceedings, was 
any objection made in the district court to 
the allowance of the items now objected to. 

" I [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Ordinarily, where tlie riglit to recover has 
been established by decree, and a reference 
is had to compute the amount of damages or 
sum due, the proceedings of the commission- 
er in allowing or rejecting items cannot be 
reviewed on appeal, if objections were not 
made before the commissioner, nor excep- 
tions filed and passed upon in the district 
court. The Commander-in-Chief, 1 Wall. [68 U. 
S.] 43. And, where it appears that, by way 
of expediting the proceedings, the parties 
consent to a reference in advance, in order 
that the district court may, if a recovery is 
decreed, at once insert the sum reported 
due, I find it difficult to say that the party 
charged may proceed in the district court 
to final decree, without raising the question 
by exception, or in some mode that shall 
show that the district court was called upon 
to pass upon the specific objection, and after- 
wards, and for the first time, raise such ob- 
jection in this court, on the appeal. To per- 
mit this is unfair to the appellee, who, if 
the objection were earlier taken, might, in 
very many cases, obviate the objection or 
supply other proof to sustain his (daim. 

If the reference was simply to take proofs 
and report them to the court, then, indeed, 
all questions raised before the commissioner 
would be before the district court at the hear- 
ing, without the necessity or propriety of fil- 
ing exceptions, and it may be that all ques- 
tions, whether raised before the commission- 
er or not, would be necessarily involved in 
the hearing upon those proofs, and it might 
be the duty of the district court to pass upon 
them, and the right of the appellant to be 
heard thereon in this court The reference 
here was to ascertain and report the amoxmt 
due. The liability was assumed, either by 
consent, or because that alone was left open 
for discussion. The commissioner reported 
the amount due and the proofs upon which 
that report was based. In this respect, the 
proceedings of the commissioner were the 
same as upon the usual reference to compute, 
after a decree establishing the right. In such 
case, there was certainly no technical or oth- 
er difficulty in filing exceptions to be heard 
in the district court when the cause was 
brought to a final hearing, or after settling 
the question of liability. 

In respect to the making of objections and 
filing of exceptions, I am clearly of opinion, 
that the ease stands upon the usual ground; 
and the objections not heretofore raised 
should not, in respect to items of allowance, 
be heard in this court The decree must, 
therefore, be affirmed. 

[NOTE. From this decree the case was ap- 
pealed to the supreme court by the original re- 
spondent (12 Wall. [79 U. S.] 136), where a mo- 
tion was made to dismiss the appeal. The mo- 
tion was denied in an opinion by Mr. Justice 
Clifford, holding that an appeal was subject to 
the same rules as are prescribed in law in cases 
of writs of error; and further, when a cause is 
brought here upon a writ of error sued out un- 
der that section (22 of Judiciary Act; 1 Stat 85), 
and all proceedings are regular and correct, the 



judgment of the circuit court must be affirmed, 
but the cause cannot be dismissed, although 
there is no question presented in the record 
for revision. The grounds of the motion were 
that no exceptions were taken to the proceed- 
ings before the commissioner, or none before the 
court No definite defense was set up in the an- 
swer. 

[While this appeal was pending, the libel- 
lants issued execution, and the respondent made 
a motion to set the execution aside. It was so 
ordered (Case No. 6,130), the implied reason 
being that the said appeal was premature. A 
second decree was entered on May 27, 1871, re- 
citing the decree of affirmance entered on March 
19, 1870 (from which this appeal was taken),^ 
and ordering that the appellee have judgment 
against the appellant (Wheeler) for the costs 
taxed in the first decree, together with the sum 
claimed, amounting altogether, with interest^ 
to the sum of ?5,444.69, for which judgment 
was thereby entered against the appellant, and 
ordered that the appellees have execution there- 
for. From this judgment a petition of appeal 
was filed in the supreme court, and a motion 
was thereafter made to dismiss it 

[The court, in an opinion by Chief Justice 
Chase, dismissed the first appeal as irregular 
{13 Wall. [SO U. S.] 51): *'It may be that the 
first appeal was from a decree which might be- 
taken as final if the second decree had not been 
rendered." The second decree seems to have 
been rendered in order to settle the practice in 
that circuit that a decree of affirmance, with- 
out taxation of costs and without specifying 
the sum for which it is rendered, is not to be re- 
garded as a final decree.] 



Case KTo. 6,130. 

HARRIS et al. v. WHEELER. 

[8 Blatchf. 81.] i 

Circuit Court S. D. New York. Dec. 6, 1S70. 

Decree in Admiralty— Form of — Execution. 

The respondent in a suit in admiralty ap- 
pealed to this court from the decree of the dis- 
trict court in favor of the libellant, and, after a. 
trial, an order was entered in this court affirm- 
ing the decree of the district court, with costsr 
Edd, that no execution could issue in this courts 
until the entry of a formal decree awarding a 
recovery to the libellant 

[This was a libel by George Harris and oth- 
ers against Samuel G. Wheeler, Jr. See- 
Case No. 6,129.] 

Charles Donohue, for libellants. 
Lyman B. Bunnell, for respondent. 

WOODRUFF, Circuit Judge. The libel- 
lants in this cause obtained a decree in th& 
district court for advances madb to a vessel 
belonging to the respondent, and, from that 
decree, the respondent appealed to this court 
The cause was here tried, and, on the 19th 
of March, 1870, an order, signed by the^ 
judge, was entered with the clerk, affirming 
the decree of the district court with costs. 
[Case No. 6,129.] After the lapse of more than 
ten days, proceedings were stayed for a short 
period, by request of the judge and with the 
concurrence of counsel, but it is not neces- 
sary to state anything further on that sub- 
ject since it is not deemed to affect the pres- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ent motion. It is sufficient to say, that, after 
more than ten days, the respondent appealed 
to the supreme court of the United States, 
giving a bond duly approved and sufficient 
in form and in amount to operate as a stay 
of execution. The libellants, notwithstand- 
ing such appeal, having caused their costs in 
this court to be taxed, issued execution. 
Thereupon, the respondent makes the pres- 
ent motion to set aside the execution, insist- 
ing, first, that no execution can regularly is- 
sue upon a ;mere order of affirmance; sec- 
ond, that the respondent has ten days after 
a, judgment in form awarding to the libel- 
lants a recovery of some -amount ascertained 
and settled' ]by the terms of a final decree. 
On the other hand, it is insisted by the libel- 
lants, that the order- of affirmance is the final 
judgment, within the meaning of the act of 
■congress limiting the time within which ap- 
peals may be taken,— Act Sept. 24, 1789, 5 
23 (1 Stat. 85); Act March 3, 1S03, § 2 (2 Stat 
244),— and the appeal is, therefore, too late; 
that such order of affirmance is frequently 
the only order made in this court, and ap- 
peals have, in many cases, been heard in the 
supreme court of the United States, when 
no other order or judgment of the circuit 
■court appeared in the record; " and that the 
•execution is regular. 

It is not, for the purposes of this motion, 
indispensable that I should pass upon the 
question whether the respondent was regu- 
lar in taking his appeal when no judgment 
had been entered, other than the order of 
affirmance. In Silsby v. Foote, 20 How. [61 
U. S.] 290, in equity, an appeal to the su- 
preme court was taken within ten days after 
the decision of the court was announced and 
•entered in the minutes, and before a decree 
was settled and entered; and, after such form- 
al decree was made, another appeal was 
taken. On a motion to* dismiss, the court 
declare, in their opinion, that either appeal is 
regular, in view of the differing practice pre- 
vailing in different circuits; but, as it was 
not proper that there should be t^vo appeals 
in the same case, they dismiss the latter and 
allow the former to stand. The opinion 
plainly indicates, that the last appeal would 
have been sustained had it been the only 
appeal taken. But this case, if it be deemed 
to settle the rule that an appeal may be tak- 
«n before a judgment in form is entered, 
comes short of determining that it must be 
taken before such judgment, in order to op- 
■erate as a stay of execution. It is, however, 
pertinent to observe, that the twenty-third 
■section of the act of 1789 and the second sec- 
tion of the act.of 1803, are held to require the 
judge, on signing the citation, on appeal, to 
require security in a sum sufficient to cover 
the whole judgment, damages and costs, as 
well as the costs in error. Gatlett v. Bro- 
die, 9 Wheat [22 U. S.] 553; Stafford v. 
Union Bank, 16 How. [57 U. S.] 135. The 
inference is plausible, at least, that until 
some actual award of damages and costs to 



a definite amount the party appealing does 
not know, and the judge taking the security 
does not know, what should be the amount 
of the bond, nor in what amount the sure- 
,ties should justify; and that no judgment 
can be said to be rendered, and more espe- 
cially no decree in admiralty can be said to 
be passed, until some actual award of re- 
covery by the. libellant is made. ■ 

The question here, as above suggested, is 
not whether the appeal which has been taken 
iS- regular, for, however regular it may be, it 
was not taken within ten days from the en- 
try of the order appealed from, and, for that 
reason, cannot operate as a supersedeas or 
stay of execution, if that order be deemed 
a decree passed within the act. The Roa- 
noake [Case No. 11,875]. If the case was not 
ripe for an appeal, then such- appeal would 
be dismissed, and it necessarily follows that 
it can have no influence on the present mo- 
tion; that is to say, if it was premature and 
would be dismissed by the supreme court, 
then it cannot stay the libellant's proceedings. 
If it was not premature, but will operate to 
give the supreme court jurisdiction, still, not 
haviug been taken within ten days after the 
entry of the order appealed from, it cannot 
stay execution, unless I should hold that an 
appeal may be taken before the ten days 
begin to run, within which it must be taken. 
In view of the decision in Silsby v. Foote, 
above referred to, I prefer to leave it to the 
supreme court to say whether the ten days 
begin to run so soon as the time arrives 
when an appeal may be taken; and whether, 
if the respondent waits until the actual entry 
of a decree which settles definitely all the 
details, his appeal, if taken within ten days 
thereafter, will stay execution. 

Here, an execution has been issued when 
there is no judgment or decree awarding to 
the libellants a recovery, not awarding to 
them any execution or other means of giv- 
ing effect to the decision of the court I am 
informed that it has not been unusual, in this 
circuil; to issue execution in cases in ad- 
miralty, when no other judgment that an or- 
der of affirmance has been made or entered, 
the proctor, for 'that purpose, taking the 
amount of damages to be collected from the 
decree in the district court, and the costs of 
appeal from the taxation by the clerk. I 
think such a practice both loose and irregu- 
lar, and I am not aware of any like practice 
anywhere. Even if an appeal to this court 
in a cause in admiralty were a mere appeal 
on which the proceedings below were re- 
viewed, and nothing more, no execution 
should issue out of this court without an 
award of a recovery. In the state courts, 
when a cause was removed by writ of error, 
and a judgment of affirmance was rendered, 
with a remand of the record, a judgment 
was necessary to enable the prevailing party 
to have execution for the costs in error. But 
here, a cause in admiralty is removed into 
this court for a new tiial, and the proceed- 



HARRISON (Case No. 6,132) 

ings here are of a mixed nature. The ques- 
tion is not limited to the inquiry whether the 
district court decided the case correctly on 
the merits, hut whether, upon the case as 
made in this court, the lihellant is entitled to , 
recover, and, if so, how much. As to certain 
questions, the parties will be concluded, if 
the questions have not been raised in the 
court below; but, properly speaking, the in- 
quiry here is not a question of affirmance or 
reversal, but a question of the right to a de- 
cree, upon the trial in this court. When no 
new proofs are presented in this court, and 
the conclusion is that the decree below was 
the proper decree upon the proofs, it has be- 
come usual to express that conclusion by 
calling it an "affirmance;" but I regard that 
as technically inaccurate. The proper decree 
here is, that the libellaat recover, &c., or 
that the libel be dismissed, and the claimant 
or respondent recover his costs, when costs 
are awarded; and no execution should issue 
until some award of a recovery in this court 
has been made. In ordinary cases at law, no 
execution could be issued without such an 
award, and, although judgment would be- 
come final after four days in term, that alone 
did not warrant the issuing of an execution. 
The execution herein must be set aside. 

[For farther proceedings, see note to Case 
No. 6,129.] 

HARRIS. The SARAH. See Cases Nos. 12,- 
345-12,347. 

HARRIS, The SARAH B. See Case No. 12,- 
344. 

HARRIS, The WILLIAM. See Case No. 17,- 
695. 

HARRIS, The WILLIAM A. See Case No. 
17,686. 

HARRISON, The. See Case No. 5,038. 
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HARRISON'S CASE. 

[1 Cranch, C. C. 159.] i 

Circuit Court, District of Columbia. March 26, 
1804. 

Habeas Coepus — Fobm of Petition. 

Upon petition for habeas corpus, the peti- 
tioner must produce a copy of the warrant of 
comijiitinent, or an aflSdavit that the jailer re- 
fused to give a copy. 

Petition for habeas corpus. Robert Harri- 
son was committed for leaving his ship. Act 
Cong. June 20, 1790, c. 51, § 7 (1 Stat 134). 
Discharged. 

THE COURT required a petition in writ- 
ing, and a production of the warrant of com- 
mitment, or a copy, or affidavit of refusal of 
the jailer to give a copy. 

I [Reported by Hon. William Cranch, Chief 
Judge.] 
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HARRISON V. The ANNA KIMBALL. 

[Hoff. Op. 464.] 

District Court, N. D. California. Nov. 28, 
1859. 

Pilotage — Perfokmanob within a State— An- 

MIRALTT JdRISDICTION- 

tl. A contract for pilotage, to he performed 
wholly within a state, cannot be enforced in ad- 
miralty.] 

[2. A claim for half pilotage, given by a state 
law for services ofEerea and refused, cannot be 
enforced in admiralty.] 

[This was a libel in rem by C. H. Harrison 
against the ship Anna Kimball for half pilot- 
age.] 

A. Glassell, for libelant 
T. R. Wise, for claimant 

HOFFMAN, District Judge. The libel in 
this case is to recover half pilotage claimed 
to be payable tinder the laws of this state^ 
when the services of a pilot are offered and 
declined. The case is clearly not of admi- 
ralty jurisdiction. It has been decided by 
the supreme court, in a recent case, that a 
contract of affreightment for the transporta* 
tion of goods from one port to another in the 
same state, is not cognizable in the admiral- 
ty. Maguire v. Card, 21 How. [62 U. S.] 249. 
They have also decided that liens given by 
the state laws to material men, who supply 
domestic vessels, cannot be enforced in this 
court; and in the case above cited, the gen- 
eral and just principle is established, that 
contracts growing out of the completely in- 
ternal commerce of the states, which is the 
subject of regulation by their municipal lawSr 
should be left to be dealt with by the local 
tribunals. Whatever may be said of a claim 
for pilotage performed on the seas and to 
outward bound vessels, it is clear that a con- 
tract for service performed between Benicia 
and this port cannot be enforced in the ad- 
miralty. 

In this case, however, no services were 
rendered. The claim is for an allowance 
given by the state law to pilots who offer 
their services. Independently, therefore, of 
the objection just noticed, it would seem that 
there has been no contract made or services 
rendered which the court could take cogni- 
zance of. Admitting that the service, if ren- 
dered, would have been maritime, and that 
a contract for pilotage to be performed whol- 
ly within the state could be enforced in this 
court, it by no means follows that the admi- 
ralty could have jurisdiction to enforce a 
payment of a statutory allowance, where no 
service has been rendered or contract entered 
into. It had been generally considered on 
the authority of the case of The General 
Smith, 4 Wheat [17 U. S.] 439, that a lien 
given by state laws to a domestic material 
man could be enforced in the admiralty. 
But this was upon the idea that the contract 
for materials to a vessel about to proceed on 
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a voyage was essentially of a maritime cliaX' 
acter, and tbe state law giving a lien was 
considered, not as giving the court jurisdic- 
tion, but as showing that lien was contem- 
plated by the parties making the contract, 
and as repelling the presumption which 
would have otherwise arisen, that contracts 
of this description when made in the place 
of the owner's residence are made on his 
personal credit and not on that of the vessel. 
In this view the state laws were permitted 
to afCect the remedy, but it was never con- 
sidered that the nature of the contract (i. e., 
whether maritime or not,) and the jiurisdic- 
tion of this court as an admiralty tribunal 
under the constitution of the United States 
could be enlarged or diminished by state leg- 
islation. I tmderstand the recent decision of 
the supreme court to affirm the doctrine not 
only that no liens created by state laws 
alone can be enforced in the admiralty, but 
that no contracts growing out of "the com- 
pletely internal commerce of the states," are 
of a maritime nature or within the jurisdic- 
tion. It thus appears that under no view o± 
the subject which has ever been taken, so 
far as I am informed, could a claim for 
half pilotage given by state laws be enforced 
in this court as a maritime contract or a 
maritime service. 

It is urged that under the circumstances of 
the case the court ought not to decree costs 
against the libellant. I cannot perceive any 
reason for departing from the general rule. 
The discretion possessed by the court on the 
subject of costs is not an arbitrary or capri- 
cious discretion. It must be exercised in 
obedience to general rules, and must be gov- 
erned by solid reasons. It is said that the 
recent decisions of the supreme court have 
overruled former cases, and have declared the 
law to be different from what for a long 
period it had been by the courts and the 
profession supposed to be. Without inquir- 
ing how far this consideration should affect 
the disposition of costs in any case, it is suffi- 
cient to say that it appears to me that, inde- 
pendently of those decisions, the libel in this 
case could not be maintained. A decree dis- 
missing the libel, with costs to be taxed, 
must be entered. 



Case 'No. 6,133. 

HARRISON et al. v. BOYD. 

[4 Craneh, 0. 0. 199.] i 

Circuit Court, District of Columbia, May 
Term, 1832. 

Insolvexct— District of Columbia— Discharge 
OP Debtor— Bail-Bosd. 

Quaere, whether a non-resident creditor is 
bound by the discharge of his debtor under the 
insolvent law of the District of Columbia, who 
had been arrested at his suit, but who, at the 

1 [Reported by Hon. William Craneh, Chief 
Judge,] 



time of the discharge, was out upon a bail-bond 
to the marshal. 

[Cited in Brook v. Brown, Case No. 1,931,] 

The defendant [Daniel Boyd], having been 
discharged this morning under the insolvent 
act of the District of Columbia, Mr. R. S. 
Coxe, offered to appear for him without spe- 
cial ball. 

C. Cox, for plaintiffs [Harrison and Ster- 
ret], said that they were non-resident cred- 
itors, and not bound by the defendant's dis- 
charge, inasmuch as he was not confined at 
their instance, at the time of his discharge. 
By the act of congress of the 6th of May, 
1822 (3 Stat 682), it Is "provided that no dis- 
charge under this act, or the act to which it 
is amendatory, shall operate against any 
creditor residing without the limits of the 
District of Columbia, except the creditor ait 
whose instance the debtor may be confined." 
Davis' Laws D. C. p. 362, The defendant 
had been arrested on a capias ad responden- 
dum, at the suit of these plaintiffs, but had 
been discharged by the marshal from that ar- 
rest by giving an appearance bail-bond to 
the marshal, before his discharge imder the 
insolvent act, so that at the time of his dis- 
charge he was not literally confined at the 
instance of these plaintiffs. 

B, S. Coxe, contra, cited Clay v. Smith, 3 
Pet. [28 U. S.] 411, and contended that a non- 
resident creditor, by making use of our court 
to compel payment had made himself a resi- 
dent creditor quoad hoc; and the defendant 
having given ball, (it was only an appear- 
ance bond,) was thereby in confinement at 
the instance of these plaintiffs. He cited also 
the case of Ogden v. Saunders, 12 Wheat. 
[25 U. S.] 362-364, and Shaw v. Bobbins, Id. 
369, cited in a note to Ogden v. Saunders, 

But THE COURT (THRUSTON, Circuit 
Judge, absent,) being divided In opinion, the 
motion to appear without bail— did not suc- 
ceed. 

CRANCH, Chief Judge, was of opinion that 
the plaintiffs, by bringing suit here, had not 
ceased to be "residing without the limits of 
the District of Columbia," within the mean- 
ing of the act of congress; nor could the de- 
fendant be considered as confined at the in- 
stance of these plaintiffs after he had given 
an appearance bail-bond whereby he was re- 
leased frdm the custody of the marshal. His 
sureties in that bond had none of the i;ight3 
and power of special bail, who receive the 
body of the debtor into their custody and 
keeping, and may even confine him If neces- 
sary. 

MORSELIi, Circuit Judge, thought that by 
bringing suit here, the plaintiffs were, for 
this purpose, to be considered as not residing 
out of the limits of the District of Columbia. 

C, Cox, for plaintiffs, also cited the case of 
Harrison v. Gales [Case No. 6,136], special 
bail of Gilbert 0. Russell, In this court at De- 
cember term, 1828, and Farrow v. Brown 
[Id. 4,689], special bail of Russell, at the 
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same term; where the plaintiff was a resi- 
dent of Virginia at the time of Russell's dis- 
charge under the insolvent act of this dis- 
trict, and had then a suit against Russell, 
pending in this court, for his debt; in which 
case a majority of this court, namely, Cranch, 
C. J,, and Thruston, J., refused to relieve 
the bail on the ground of Russell's discharge 
urrder the act 
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HARRISON V. The BCLIPSB. 

[Crabbe, 223.] i 

District Court, E. D. Pennsylvania. Nov. 9, 
1838. 

Freight — Contract of Master of Vessel. 

1. Where a master agrees, with a mariner, to 
carry the latter's goods, free of expense, a 
cliarge for freight thereon cannot be supported, 
as between the master and mariner. 

2. Whether the master can bind the owners 
on a contract to carry goods free of freight, Qu. 

This was a libel for wages [by John Harri- 
son, a mariner, against the schooner Eclipse, 
Wade, master.] 

0. Hopkinson, for libellant. 
Mr. Fallon, for respondent 

After examining various matters of fact, by 
which it appeared that the gross sum due to 
the libellant was $102 23, and that the re- 
spondent was entitled to Credits thereon to 
the amount of $35, HOPKINSON, District 
Judge, continued, as follows: 

The respondent claims additional credits. 

1st. For freight on the libellant's goods, 
$38 68. On this subject we have the evi- 
dence of the pilot, who says, that he heard 
the captain of the schooner say to Harrison, 
"I wish you would fill her up — I won't charge 
you a cent for it" The witness also says 
that the schooner was then in want of bal- 
last, and was not full when she went to sea. 
The only answer to this evidence is the denial 
of the respondent that he made any such 
agreement In the contracts of the master 
with the mariners, he is the only party who 
acts on behalf of the vessel. This was a part 
of the contract with the mate; he is induced 
to put his goods on board of the schooner— 
perhaps to purchase them— on the faith of this 
promise, and we may treat it as part of his 
contract as mate. Now, however, the cap- 
tain tells him, "I had no authority to mal^e 
that promise;" for it is the captain who ap- 
pears here and makes defence. I would make 
strong presumptions to prevent the injustice 
of such a breach of promise. If the captain 
has violated his duty to the owners in mak- 
ing this promise, let him answer to them. 
But it is he who now sets up this claim, and 
the owners have nothing to do with it It 
is said in Abb. Shipp. p. 130, that it seems 
that the master of a trading vessel, intrusted 
with Ms command for the purpose of pro- 
curing goods on freight cannot bind the own- 

1 [Reported by William H. Crabbe, Esq.] 
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ers by an engagement to carry goods free of 
freight; and a case in 1 Taunt 391 (Dewell 
V. Moxon), is cited. The case before us be- 
ing a contract with a mariner, with other 
peculiar circumstances, ard the question be- 
ing between the mariner and the master, in a 
suit to which the owners are not parties, may 
be distinguished from that cited. Whether 
the captain could bind his owners by this 
agreement, may be settled between them; but 
I cannot on that account, discharge the mas- 
ter from his engagement under the circum- 
stances of the case. Nor do I mean to admit 
that if the question between the master and 
owners came directly before me, I should ac- 
cede to the doctrine above mentioned. I 
should, at least give it a careful examina- 
tion, before I yielded to it; at present, it ap- 
pears to me to be a restriction on the power 
of the master in the employment of the ship, 
inconsistent with the acknowledged author- 
ity of the master over the conduct and man- 
agement of a trading ship. He is considered 
as the confidential servant and agent of the 
owners in the employment of the ship, and 
they are bound by every lawful contract 
made by him, relative to such employment. 
By "lawful" conti-act I understand a con- 
tract not prohibited by the laws of the coun- 
try. I think the charge of freight in this 
case cannot be supported. 

2d. The respondent claims a charge for the 
absence of the libellant without leave, for 
eleven days, at Galveston. The proof is that 
he was absent eight or ten days; that he 
went off before the vessel was unloaded, 
which operation it was his particular duty to 
attend to. No evidence has been given of 
any permission for him to go; or that there 
was any necessity for his absence, either on 
his own account, or on that of the ship. I 
take the shortest time mentioned by the wit- 
nesses, eight days, and allow a charge against 
him of seven dollars on this account. 

On the facts and principles I have adopted, 
the case will stand finally thus: 

Amount due the libellant $102 23 

Credits to the respondent: 

Cash $35 00 

Eight days absence 7 00 

42 00 

$60 23 

Decree for the libellant, for $60 23, and 
costs. 



Case No. 6,136. 

HARRISON V. EVANS. 

[1 Cranch, O. O. 364.] i 

Circuit Court, District of Columbia. Dec 
Term, 1806. 

TaovEB — Slave— Competency op Witness. 
1. In an action upon the case against the own- 
er of a stage-coach, for taking away the plain- 
tiff's slave, evidence may be given, on the part 
of the defendant that the plaintiff had given 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the slave a written permission to seek a new 
master, and if such permission be without limi- 
tation of time or place, the plaintifE cannot re- 
■cover. 

2. The office-keeper of the defendant is a 
-competent witness for the defendant, hecause he 
is liable to the defendant if the plaintifE recov- 
•ers, and to the plaintifiE if he fails to recover, in 
this salt. 

Trover for a mulatto woman slave, named 
l^ell; with a special count for carrying away 
the plaintiff's slave, without! his consent, 
■whereby she was lost to the plaintiff. 

Jones & Morsell, for defendant, offered evi- 
■dence that the plaintiff had permitted the 
slave to go about and hire herself where she 
•chose. 

"W. H. Dorsey and F. S. Key, for plaintiff, 
•objected. 

But THE COURT (nem. con.) permitted the 
■evidence to be given to the Jury. The count 
for trover was abandoned by the plaintiff's 
counsel. 

Dennison Darling was offered as a wit- 
ness for the defendant. It had been proved 
that he was the keeper of the defendant's 
•stage-coach office, and had ordered the driver 
to call at Mrs. Thompson's and take a serr- 
4xnt, who proved to be the slave In question. 
It was objected, by the plaintiff's counsel, 
that he was interested; because if the plain- 
tiff recovers against Evans, Evans could re- 
-cover against him. 

But THE COURT {nem. con.) overruled the 
•objection because the witness is indifferent. 
For although if the plaintiff recovers against 
Evans, Evans may recover against Darling; 
jret, if plaintiff does not recover against 
Evans, he may against Darling, so that he 
would be liable in either event. 

THE COURT, also, (FITZHUGH, Circuit 
Judge, absent,) at the prayer of the defend- 
jint's counsel, instructed the jury, in effect, 
that if the slave had a written authority 
from the plaintiff, without limitation of time 
•or place, to seek for a new master, the plain- 
tiff could not recover in this action, although 
such authority was not shown to the defend- 
•ant or his agents. 

Verdiet for plaintiff, $180. New trial re- 
fused. 



HARRISON, The (FRANCIS v.). See Case 
No. 5,038. 

2IARRIS0N (GAGER v.). See. Case No. 5,- 
171. 
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HARRISON V. GALES. 

[3 Cranch, 0. 0. 376.] i 

Circuit Court, District of Columbia. Dec 
Term, 1828. 

iNSOLVENcr— DisoHAsQE— Law of Alabama. 

Discharge under the insolvent law of Ala- 
lama. Esoneretur. 

[Cited in Brook v. Brown, Case No. 1,931.] 



Mr. Bradley, moved. to discharge the bail 
[Gales], the debtor having been discharged 
both by the law of Alabama, *and by that of 
this district Mr. Bradley produced a certi- 
fied copy of the law of Alabama, and of the 
proceedings under it. 

The plaintiff was a citizen of Alabama, and 
obtained judgment here against Russell, but 
Russell was not in confinement upon that 
judgment when discharged under the insol- 
vent law of this district 

Mr. Wallach, for defendant, contended, that 
by bringing suit here the plaintiff was to be 
considered as pro hac vice residing in this 
district, so that the discharge operated 
against him, although the defendant was not 
in confinement at his instance at the time of 
the discharge; and referred to the case of 
Ogden V. Saunders, 12 Wheat [25 U. S.] 213. 

Upon this point, however, THE COURT 
gave no opinion; being satisfied as to the 
discharge under the law of Alabama. 

Bail exonerated, (THRUSTON, Circuit 
Judge, absent) 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case K*o. 6,137. 

HARRISON V. HADLEY et al. 

[2 Dill. 229; 5 Chi. Leg. News, 206; 17 Int 
Rev. Ree. 26', 44; 7 Am. Law Rev. 560.] i 

Circuit Court, E. D. Arkansas. Jan. 13, 1873. 

ESFORCEMEST AOT — XIII., SIV., A.KD XV. 

Amesoments— Election Contest — Jueisdic- 
TioN of United States Courts. 

1. The federal courts have no jurisdiction in 
any form of action or proceeding over cases of 
contested elections for state -officers, except in 
the single case provided for in the twenty- 
third section of "016 enforcement act (16 Stat. 
140), in which the sole question touching the ti- 
tle to the office arises out of the denial of the 
right to vote to citizens on account of race, 
color, or previous condition of servitude. 

[Cited in Manley v. Olney, 32 Fed. 709; Pier- 
son V. Philips, 36 Fed. 838.] 

2. The circuit courts of the United States can 
exercise jurisdiction in no case solely upon the 
ground that it falls within the constitutional 
grant of judicial power to the United States; 
there must also be an act of congress expressly 
conferring the Jurisdiction. 

3. A citizen does not lose his rights because 
congress has not vested in 1±ie courts of the 
United States original jurisdiction in cases 
where rights and benefits are claimed under the 
constitution of the United States. The state 
courts are open to such citizen, .and in such 
cases the rule of decision in a state court is 
the same as it would be in a United States 
court 

4. The court comments upon the XIII., XIV., 
and XV. amendments, the civil rights act, and 
the enforcement act, and is of the opinion, un- 
der the evidence in the case, that -they do not 
iipply to the alleged exclusion of the voters at 
the election in controversy, as they were not ex- 
eluded on the ground of race, color, or previ- 
ous condition of servitude. 

5. Injunction denied, bill dismissed, and case 
distinguished from Kellogg v. Warmouth [Case 
No. 7,667], in the district of Louisiana. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission, 7 Am. 
Law Rev. 560, contains only a partial report.] 
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[This was a bill in equity by William M. 
Harrison against Ozro. A. Hadley, acting 
governor of the state of Arkansas, James il. 
Johnson, secretary of state, Marshall L. Ste- 
phenson, Elhanon J. Searle, and John T. 
Bearden.] 

The complainant alleges in his bill that at 
the general election held in this state, on the 
5th day of November, 1872, there were, by 
law, to be voted for and elected two associ- 
ate justices of the supreme court of the state, 
and that, at said election, the complainant 
and John T. Bearden were in fact and in 
truth duly elected to said offices, but that the 
respondents, acting in conjunction with the 
registrars, judges of election, and county 
clerks, in several counties in the state, have, 
by various illegal and fraudulent acts and 
practices, which are set out in the bill at 
great length, and with much minuteness, de- 
frauded the complainant and said Bearden 
of the said offices to which they were so duly 
elected; that the secretary of state made an 
illegal and fraudulent canvass of the votes 
cast for said offices, by which it is made to 
appear that Elhanon J. Searle and Marshall 
L. Stephenson were elected to said offices, 
and that the governor of the state has ille- 
gally and fraudulently issued commissions to 
said Searle and Stephenson for said offices. 
The bill further alleges that if respondents 
Hadley and Johnson are not at once re- 
sti-ained from changing, altering or destroy- 
ing the documentai'y evidence in relation to 
said election, the same will be obliterated, 
defaced or destroyed, and the complainant 
thereby greatly delayed, if not entirely pre- 
vented from obtaining justice. The bill al. 
leges that some voters, wrongfully and fraud- 
ulently deprived of the right to register and 
vote, were white citizens, and some of them 
colored citizens, but there is no averment in 
the bill that the persons so wrongfully de- 
prived, as alleged, of the right to register and 
vote, were so deprived on account of their 
"race, color, or previous condition of servi- 
tude," nor is it averred that such a numbei 
of voters were deprived of the right to vote 
on account of "race, color or previous condi- 
tion of servitude" as to change or alter the 
result of the election. The bill prays, among 
other things, that the respondents, Searlft 
and Stephenson, may be enjoined from exer- 
cising the functions and duties of the offices 
of associate justices of the supreme court; 
that the respondents, Hadley and Johnson, 
may be required to file in this court all the 
records and papers in their custody or con- 
trol, pertaining to said election, and that they 
be enjoined from in any manner altering or 
destroying the same; that the respondent. 
Johnson, may be compelled by tl;e order and 
mandamus of the court to send for and 
procure returns of said election from cer- 
tain counties, from which it is alleged no 
retiu'ns have been made; that a general su- 
pervisor of election may be appointed, and 
that the supervisors of election, appointed 



I under the act of June 10, 1872 (17 Stat 348), 
may be required to make to such general su- 
pervisor "returns of said general election," 
and concludes with a prayer for general reliefs 
All the respondents have answered under 
oath. The respondents Searle and Stephen- 
son deny all the material allegations of the 
bill, and charge that by the illegal and fraud- 
ulent acts and practices of the friends and 
partisans of the complainant they were de- 
prived of many votes, and their majority cut 
down, and, that but for such acts which are 
set out at length, and with much particular- 
ity, their majority would have been much 
greater than it is declared to be by the sec- 
retary of state. The respondents, Hadley 
and Johnson, specifically and fully deny all 
the illegal and fraudulent acts charged against 
them in the bill, and incorporated in their 
answer in a demurrer to the bill, in which 
they assign as cause of demurrer, that the 
court has no jurisdiction of the case made 
by the bill, and that upon the face of the bill 
the complainant is not entitled to the relief 
he prays for. The judge ordered an argu- 
ment on the demurrer to the bill. 

A. H. Garland, U. M. Rose, M. L. Rice, M, 
W. Benjamin, and Gallagher & Newton, for 
complainant. 

T. W. Yonley, B. H. English, F. W. Comp- 
ton, and Wilshire & Allen, for respondents. 

CALDWELL, District Judge. Has the cir- 
cuit court of the United States jurisdiction of 
the case made by the bill? This question 
does not relate to the form of the action mei*e- 
ly, but the demurrer challenges the jurisdic- 
tion of the court to make any adjudication in 
any form of action upon the facts stated in 
the bill. It is not to be disguised that this- 
is in effect a proceeding to contest in a United 
States court the title to a state office. And 
if this court has jurisdiction of this case, on« 
the facts stated in the bill, then it has ju- 
risdiction in all cases of contested elections, 
and that jurisdiction can be invoked to try 
every case involving a dispute as to which' 
of two persons has been elected to any office, 
from the lowest township officer to the chief 
magistrate of the state. If such unqualified 
jurisdiction in this class of cases has been 
conferred, the court will not hesitate to as- 
sume and exercise it, however laborious and' 
delicate it may be; but if it has not been ex- 
pressly conferred by act of congress, it can 
not be assumed. On a question of jurisdic- 
tion the court has no discretion; if the suitor 
brings his case within the jurisdiction of the 
court he must be heard, and if his case is not 
within the jurisdiction of the court, he can 
not be heard, no matter what the merits of 
his case may be. 

The question in the case before the court 
is not whether, under the recent amendment 
to the constitution, congress might not confer, 
without any qualification or limitation, juris- 
diction on the circuit courts of the United 
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States, to determine a controversy between 
two citizens of the same state, involving the 
title to a state office, but the question is, have 
they done so? Although congress may pos- 
sess the power under one, or all of the recent 
amendments to the constitution of the United 
States, to confer this jurisdiction on the 
courts of the United States, yet if they have 
not done so this court can not exercise it. It 
is an error to suppose that the courts of the 
United States have original jurisdiction to 
enforce or protect every right or privilege se- 
cured or guarantied to the citizen by the con- 
stitution of the United States, and nets of 
congress passed under its authority. For al- 
though the constitution of the United States 
declares that "the judicial power shall ex- 
tend to all cases in law and equity arising un- 
der this constitution and the laws of the 
United States," it was early decided that this 
provision of the constitution did not itself 
vest in the circuit or district" courts of the 
United States any jurisdiction whatever, but 
that those courts could exercise jurisdiction 
only in cases in which it had been expressly 
conferred by congress. Confessedly, the 
grant of the judicial power to the United 
States authorizes congress to confer on the 
courts of the United States a much broader 
original jurisdiction than they have done. 
But the principle is now established that the 
circuit court of the United- States can exer- 
cise jurisdiction in no case solely upon the 
ground that it falls within the constitutional 
grant of judicial power to, the United States. 
There -must also be an act of congress ex- 
pressly conferring the jurisdiction. The cir- 
cuit court is a court of limited jurisdiction, 
and the supreme court has said that "the fair 
presumption is (not as with regard to a court 
of general jurisdiction that a cause, is within 
its jurisdiction, unless the contrary appears, 
but rather) that a cause is without its juris- 
diction till the contrary appears." Turner v. 
Bank of North America, 4 Dall. [4 U. S.] 8; 
U. S. V. Hudson, 7 Cranch [11 U. S.] 32; Mc- 
Intire v. Wood, Id. 506; Hubbard v. North- 
ern R. Co. [Case No. 6,818]; Ex parte Cabrera 
[Id. 2,278]; Sheldon v- Still, 8 How. [49 U. 
S.] 441; Karrahou v. Adams [Case No. 7,- 
614]. It does not result that because con- 
gress has not vested in the courts of the 
United States original jurisdiction in cases 
where rights and benefits are claimed under 
the constitution of the United States, and 
acts of congress passed under its authority, 
that a citizen loses these rights and benefits. 
The state courts are open to him, and in such 
a case the rule of decision in the state courts 
is precisely the same that it would be in a 
court of the United States. In the case at 
bar, for instance, whatever rights or benefits 
the complainant may be entitled to under the 
constitution and laws of the United States, 
must be adjudged to him in the state courts. 
This rule is imperative, and is found in the 
words of the constitution which declares, 
"This constitution, and the laws of the United 
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States which shall be made in pursuance- 
thereof; and all treaties made, or which shall 
be made, under the authority of the United 
States, shall be the supreme law of the land; 
and the judges in every state shall be bound 
thereby, anything in the constitution or laws 
of any state to the contrary notwithstanding." 
If it is suggested that the state courts might 
misinterpret the constitution and laws of the 
United States, and a suitor in those courts 
might thus be deprived of the rights and 
privileges claimed under the constitution and 
laws of the United States, there is a ready 
and; satisfactory answer. Congress has wise- 
ly provided for such a contingency, by declar- 
ing tliat in all sucTrcases-the judgment of the 
state court "may be re-examined and"-revers- 
ed or affirmed in the supreme court of the 
United States." Section 25, Judiciary Act. 
And by far the larger number of cases involv- 
ing rights claimed under the constitution and 
laws of the United States, are only drawn 
within the control of the federal courts upon 
appeal or writ of error, after final judgment 
in the state courts. Martin v. Hunter's Les- 
see, 1 Wheat. [14 U." S.] 304; Story, Const § 
1702; Serg. Const Law, 276, 277; The Moses 
Taylor, 4 Wall. [71 U. S.] 411-430. And a 
right of action given by an act of congress 
"does not imply a right to sue in the courts 
of the United States unless it is expressed." 
Bank of U. S. v. Devaux, 5 Cranch [9 U. S.J 
61-86. Keeping these rules in view, let us in- 
quire whether this court has jurisdiction of 
the case made by this bill. The jurisdiction 
is sought to be maintained under the acts of 
congress, passed to enforce the provisions of 
the recent articles (XIII., XIV., XV.) of 
amendment to the 'constitution of the United 
States, and known as the "Civil Bights Bill,"^ 
approved April 9, 1866 (14 Stat 27), and the 
."Enforcement Act," approved May 31, 1870 
(16 Stat 1^), and the amendments thereto^ 
approved February 28, 1871 (16 Stat 433). 
It is plain the" civU rights bill does not con-- 
fer jurisdiction on this court upon the case 
made by the complainant's bill. It may be- 
conceded that the terms of that act are broad 
enough to embrace all persons without regard 
to their descent or color, but it is not pre- 
tended that the complainant in this case does 
not enjoy the "full and equal benefit of all 
laws and proceedings for the security of per- 
son or property," enjoyed by any other citi- 
zen; nor is it claimed that he is "denied or 
cannot enforce in the courts of judicial tri- 
bunals of the state any of the rights secured 
to him" by that act The fifteenth article of 
amendment to the constitution of the United 
States, declares "the right of citizens of the 
United States to vote shall not be denied or 
abridged' by the United States, or by any 
state, on account of race, color or- previous- 
condition of servitude,' The congress shall 
have power to enforce this article by appro- 
priate legislation." Congress has legislated 
under this article, and that legislation is- 
found in the enforcement act The first sec- 
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tion of that act provides: "That all citizens 
-of the United States who are or shall be oth- 
erwise qualified by law to vote at any elec- 
tion by the people in any state, territory, dis- 
trict, county, city, parish, township, school 
KJistrict, municipality, or other territorial sub- 
<livision, shall be entitled and allowed to vote 
At all such elections, without distinction of 
race, color, or previous condition of servi- 
tude." Succeeding sections of the act make 
ample provision for securing and protecting 
■citizens otherwise qualified to vote from the 
deprivation of that right on account of their 
"race, color, or previous condition of servi- 
tude." This is done by giving to the injured 
party a right of civil action for damages, and 
punishing the guilty party, criminally, and 
in all such cases jurisdiction is expressly con- 
ferred on the United States courts. The 
twenty-third section of the act is the only one 
■conferring jurisdiction on this couit in cases 
of contested elections, and that section is in 
these words: "That whenever any person 
■shall be defeated or deprived of his election 
to any office, except elector of president or 
vice-president, representative or delegate in 
congress, or member of a state legislature, 
Tjy reason of the denial to any citizen or citi- 
zens who shall offer to vote, of the right to 
vote on account of race, color, or previous 
■conditipn of servitude, his right to hold and 
' enjoy such office, and the emoluments there- 
of, shall not be impaired by such denial; and 
such person may bring any appropriate suit 
■or proceeding to recover possession of such 
office, and in cases where it shall appear ,that 
the sole question touching the title to such 
office arises out of the denial of the right to 
vote, to citizens who so offer to vote, on ac- 
count of race, color, or previous condition of 
servitude, such suit or proceeding may be in- 
stituted in the circuit or district court of the 
United States of the circuit or district in 
which such person resides. And said circuit 
or district court shall have, concurrent with 
the state courts, jurisdiction thereof so far 
as to determine the rights of the parties to 
such office by reason of the denial of the right 
guarantied by the fifteenth article of amend- 
ment to the constitution of the United States, 
iind secured by this act" This section bears 
upon its face evidence that it was drawn with 
unusual care and precision. By its terms the 
jurisdiction of this court in cases touching the 
title to an office is expressly limited to "cases 
where it shall appear that the sole question 
touching the title to such office arises out of 
the denial of the right to vote to citizens who 
50 offered to vote, on,, account of race, color 
or previous condition of servitude." The lan- 
guage of this section is definite and precise, 
and is decisive of this case. Counsel who 
■drew the bill in the argument frankly admit- 
ted complainant was unable to bring his case 
within the requirements of this section. It is 
■clear from the bill itself that the alleged 
frauds were pei-petrated without reference to 
the "race, color or previous condition of ser- 
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vitude" -of the voters or candidates, and, if 
perpetrated, were prompted by no other or 
different motive than that which ordinarily 
impels men to commit such crimes. There is 
no other section of this or any other act of 
congress from which the jurisdiction in such 
cases can be deduced. Congress has not at- 
tempted to confer the jurisdiction except upon 
the single ground specified in this section, 
and it is therefore needless to inquire wheth- 
er, under the constitution, they might extend 
the jurisdiction to all, or any other cases of 
this nature. Of the constitutionality of the 
section in question, I entertain no doubt. 

In the argument reference was made to the 
case of Kellogg v. Warmouth [Case No. 
7,667], pending in the United States circuit 
court for the district of Louisiana. The bill 
in that case is drawn with special reference 
to this twenty-third section, and aU the nec- 
essary averments made to bring the case lit- 
erally within its terms. The bill in that case 
charges expressly that the qualified voters 
who offered to vote, and whose votes were re- 
jected, "were refused the right to vote on ac- 
count of their race, color and previous condi- 
tion of servitude." And these averments are 
repeated in reference to every fraudulent and 
illegal act charged in the bill, and are as- 
signed and relied on as the sole ground for aU 
the relief sought and prayed for by the bill. 
And from the newspaper report of that case 
it appears that the leading counsel for the 
complainant (Mr. Beckwith) rested the juris- 
■ diction on the twenty-third section of the act 
and these avermeilts in the bill, and that the 
court grounded, as indeed it must have done, 
its judgment on the question of jurisdiction 
on this section and these allegations in the 
bill. Saying nothing of the form of the pro- 
ceeding and the particular relief sought and 
granted in that case, it is clear that the facts 
stated in the bill, brought the case exactly 
and literally under the twenty-third section. 
This the counsel for complamant in the argu- 
ment broadly conceded had not been done in 
this case, because the complainant could not 
conscientiously make the averments required 
by that section to confer jurisdiction. In 
support of the jurisdiction, one of the counsel 
for complainant, in the argument, read from 
speeches made by senators in congress, while 
the enforcement act was pending before that 
body. An examination of the official report 
of the proceedings of congress, discloses the 
fact that the particular section of the bill to 
which those speeches related, was afterwards 
stricken out, and is not now found in the act. 
Indeed, if anything was wanting to show 
that congress-never designed to confer on the 
courts of the United States jurisdiction in 
this class of cases, beyond the single case cov- 
ered by the twenly-third section, it would be 
found in the legislative history of this meas- 
ure. See Cong. Globe (2d Sess., 41st Cong.) 
p. 3561, where the principle of giving jurisdic- 
tion to United States courts in this class of 
cases is first broached in section 5 of the bill 
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tliere set out It was much discussed by sen- 
ators, and finally, -with the consent of the 
chairman of the committee having charge of 
the bill, it was stricken out Id, pp. 3570, 
3G54. Subsequently it was renewed by Sena- 
tor Carpenter, in an amendment proposed by 
him (Id. p. 3680), and his proposition, after a 
modification, making it in legal effect what 
the twenty-third section now is, was adopted 
by the senate (Id. p. 3680), and passed that 
body (Id. p. 3690). The house not concurring 
in the amendments made by the senate, the 
bill went to a committee of conference, where 
the principle of conferring on the courts of 
the United States jurisdiction in contested 
elections, in any case, was specially consid- 
ered, and the twenty-third section, as it now 
stands, was the result of that consideration, 
as is shown by the report of the committee to 
each house. The chairman of the committee 
of conference on the part of the senate, in 
reporting tbe action of the committee to the 
senate, referred particularly to the twenty- 
third section, and said, "The committee of 
conference have redrawn the section (23) 
very carefully, narrowing it down to the par- 
ticular issue where the right to vote is denied 
for that specific reason (race, color, or previ- 
ous condition of servitude)," not drawing any- 
thing else before the United States courts, 
and for the purpose of giving effect to this 
fifteenth amendment." Cong. Globe (2d 
Sess., 41st Cong.) p. 3753. The chairman of 
the committee of conference -on the part of 
the house, in reporting the action of the com- 
mittee to the house, after quoting the twenty- 
third section, as it now stands in the statute, 
said: "I should have preferred, because I do 
not deem it essential to the success of this 
measure, that the senate had not raised this 
question with the house of contesting any 
election in the (United States) courts; but 
having raised it, I am content to enact the 
provision, with the limitation now put on it 
(into a law), and leave it thus forevermore, 
assured as I am it can work no possible 
harm, . because in any event and in every 
event it leaves in the courts of the United 
States no power save to determine the single 
question where the person ofCering his vote 
shall have it* rejected simply on the ground 
that his right, guarantied under the fifteenth 
amendment to the constitution of the United 
States, is denied. * f * I do not believe, 
under any possible condition of things, it 
would be necessary, as the constitution now 
stands, to vest in any of the courts of the 
United States any jurisdiction over the ques- 
tion of contested elections, beyond the ex- 
press jurisdiction with the express limitation 
contained in the twenty-third section of the 
report" Cong. Globe (2d Sess., 41st Cong.) 
p. 3872. 

It will.be seen fi:om these reports that the 
twenty-third section in its present form was 
the work of a conference committee, that em- 
braced among its members, lawyers and ju- 
rists of eminence and national reputation. 
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who were not likely to err in interpreting the- 
work of their own hands. 

Both houses of congress approved and as- 
sented to the views of the committee by 
adopting their report The text of the act 
will admit of no other or different interpreta- 
tion than that given to it by this committee- 
It is not pretended that the opinions of indi- 
vidual legislators can be received to alter the 
text or control the interpretation of an act of 
congress; but where, as in this case, an act 
has been carefully considered and revised by 
a conference committee, their opinions care- 
fully and deliberately expressed, when they 
accord with the plain text of the act, show 
very conclusively that congress was not mis- 
taken as to the legal effect of the language of 
the act, and did not intend that it should re- 
ceive an interpretation different from the one- 
plainly expressed. 

It is suggested that although the court may 
not have jurisdiction of the principal subject 
matter, it may yet have jurisdiction to grant 
the auxiliary and ancillary relief prayed for 
in the bill. In answer to this suggestion, it 
is enough to say that there is no act of con- 
gress conferring jurisdiction to grant such, 
auxiliary and ancillary relief, and the reason- 
ing that excludes the jurisdiction of the court 
over the principal subject matter of the suit 
applies with equal force to the ancillary and 
auxiliary relief sought The complainant is- 
clearly mistaken in supposing the supervisors- 
of election appointed in this state, under the 
act of congress approved June 10, 1872 (17' 
Stat. 348, 349), have any authority to super- 
vise or report upon the election of state offi- 
cers. No return or report they might make- 
in reference to the election of any state officer- 
could have any official sanction, or be re- 
ceived as evidence in this or any other court. 
The court having no jurisdiction on the case 
made by the bill to determine in any form or 
action the right of complainant to the office- 
in dispute, it is needless to inquire whether a 
bill in chancery will lie in such case, or- 
whether the remedy must be by quo war- 
ranto. And for the same reason it is tmnec- 
essary to inquire whether the court, suppos- 
ing it to have jurisdiction, could grant the- 
several injunctions and restraining orders- 
prayed for in the bill. The complainant 
must, therefore, be remitted to the justice of 
his own state tribunals, where from the foun- 
dation of the government down to the pres- 
ent time, the exclusive jurisdiction over cases 
of contested election for state offices has been 
vested and still remains, except where the- 
case turns solely on the single fact specified 
in the twenty-third section. The demurrer- 
to the bin is weU taken, and the injunctions 
and other extraordinary writs and relief 
prayed for are refused, with leave to com- 
plainant to have a reargument upon the de- 
murrer, before a full bench at the next term^ 
Demurrer sustained. 

NOTE. — No desire was expressed at the term- 
to have the questions decided in the foregoing: 



HARRISON (Case No. 6,139) 



£11 Fed. Cas. page 654] 



opinion heard before the full bench. Enjoining 
the gorerooT of a state in the federal courts, 
Murdock v. Woodson [Case No. 9,942]. Indict- 
ment of goTeraor, U. S. v. Clayton [Case No, 
14,S14]. 

Enforcement Act — Mode of Administration. 
As part of the judicial history of the circuit, it 
may be of interest to the profession to be ap- 
praist-d of the manner in which the anomalous 
and delicate duties required of the judges of 
the federal courts by the act of Congress, en- 
titled "An act to amend an act approved May 
31, 1S70, entitled 'An act to enforce the right 
of citizens of the United States to vote in the 
several states of this Union, and for other pur- 
poses,' " approved Feb. 28, 1871, and the first 
section of the act approved June 10, 1872, 
amendatory thereof, have been performed. This 
will appear by the following statement: In July, 
1872, various applications from the state of Ar- 
kansas having been made to the circuit judge, 
in conformity with the act of congress providing 
for the appointment and defining the duties of 
"supervisors of elections," in which applications 
the petitioners stated their desire to have the 
registrtvtion and succeeding election guarded and 
scrutinized (the said election being one at which 
representatives in congress were to be voted 
forj, the circuit judge, under the amendatory 
act, approved June 10, 1872, made and transmit- 
ted to the clerk of the circuit court for the East- 
ern district of Arkansas, the following designa- 
tion and appointment: "United States of Amer- 
ica, Eighth Judicial Circuit, ss. Being unable, 
by reason of distance, and from other causes to 
perform and discharge the duties within the 
statf of Arkansas, imposed by 'An act to en- 
force the rights of the citizens of the United 
States to vote in the several states of this 
Union, and for other purposes,' and acts to 
amend the same, I do hereby select and appoint 
in my place and stead to act for and within the 
said state of Arkansas, the Hon. Henry C. 
Caldwell and the Hon, William Story, who are 
respectively the judges of the district courts of 
the United States for the Eastern and Western 
districts of Arkansas; and if one of the said 
judges shall be absent from the state, or unable 
to act, then the appointment shall be to tiie 
other solely, and severally, and I do hereby 
direct and assign to them, or to either of them, 
as aforesaid, within and for the state of Ar- 
kansas, the performance of all duties, and acts, 
and the exercise of all powers, functions, and 
jurisdiction, by the aforesaid acts of congress 
imposed and conferred upon me. Given un- 
der my hand at chambers, in the eily of Daven- 
port, this, the 6th day of August, A. D. 1872. 
John P. Dillon, Circuit Judge, Eighth Judicial 
Circuit." On the tenth day of August, 1872, 
court was opened at Little Rock, and the fore- 
going appointment entered of record, and the 
said judges notified thereof. An order was made 
of record that tht court remain open from day 
to day for the performance of the duties im- 
posed and the exercise of the powers conferred 
by the said acts of congress. On the thirteenth 
day of August, 1872, the following letter was 
addressed to the chairman of the Republican 
and Democratic State Central (Committees, re- 
spectively, both of whom, — among many others, 
— had asked the benefit of the said acts of con- 
gress: — '*Little Rock, Arkansas. Sir: I am di- 
rected by the judges to advise you that in pur- 
suance of the act of congress and the order and 
-appointment of the circuit judge, the circuit 
court of tlie United States is now open in this 
city, and will remain open for the purpose of 
appointing supervisors of election for the vari- 
ous election precincts of this state under the act 
of congress providing for the same. When this 
jurisdiction is invoked by proper petitions, the 
act provides for the appointment of two super- 
visors of election for each precinct, who can 
read and write the English language, and who 
are of different politics, and qualified voters of 
the precinct. I am also directed by the judges 



to say, that owing to their limited personal 
knowledge of men and their politics, in the vari- 
ous parts of the state, they will be unable to se- 
lect, upon their own knowledge, proper persons, 
having the required qualifications to act as such 
supervisors. In view of this fact, and inas- 
much as the act of congress provides that the 
supervisors of each precinct shall be opposed in 
politics, the judges have determined to devolve 
on the Democratic and Republican State Cen- 
tral Committees, respectively, the responsibility 
of recommending one of the supervisors for each 
precinct. The persons so recommended by your 
committee will be appointed by the court, unless 
it be shown that they do not possess the quali- 
fications required by the act, or are otherwise 
unfit for the position, and in such case your 
committee will be notified and requested to rec- 
ommend some other suitable person. This prac- 
tice will insure each party a representative of 
its choice upon the board. The court trusts 
that your committee will recommend men for 
the appointment of supervisors whose standing 
and character will be a guarantee that they will 
honestly discharge the duties imposed on them 
by the act of congress. Very respectfully, 
Ralph It. Goodrich, Deputy Clerk U. S. Circuit 
Court." Recommendations were made accord- 
ingly, and the persons recommended were ap- 
pointed unless known or shown to be unfit for 
the duty, and persons in each election district 
or voting precinct thus appointed received a 
commission, under the seal of the circuit court, 
by which "they and each of them were author- 
ized and empowered jointly and severally, to ex- 
ercise and discharge all and singular the rights, 
powers, and duties conferred on 'supervisors of 
election' by the first section of the act of con- 
gress aforesaid, approved June 10, 1872." It 
may, perhaps, properly be added that no com- 
plaints reached the court or its judges, of the 
course adopted, but on the contrary, they had 
many evidences that their action was universal- 
ly satisfactory to the citizens of the state. 
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HARRISON V. HADLEY et al. 
[See Case No. 6,137.] 
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Case 3Sro. 6,139. 

HARRISON V. McLAREN. 

[10 N. B. R. (1874) 244.] i 

District Court, S. D. Mississippi. 

Bankruptcy — Proof of Debt — Preference — 

Shipments before Bankruptcy but 

AFTER Insolvency. 

1. A. & Co. had been for a number of years 
the commission merchants of the bankrupts, 
who were merchants, dealing mainly in cotton. 
They advanced a large sum of money to the 
bankrupts, supposing that they had advanced 
the entire cash capital required by the bank- 
rupts, and expected in return to receive all the 
cotton shipped by them. Notes of the bank- 
rupts were presented for payment at the office 
of A. & Co., and were protested for nonpay- 
ment. A short time after this, one of the bank- 
rupts visited A. & Co., and informed them that 
they were hard pressed, that they owed a large 
debt besides that due to A. & Co., and requested 
aid in arranging it. A. then went to the place 
of residence of the bankrupts and ob'tained a 
judgment for the amount due his firm, with the 
intention thus to receive the entire estate for 

1 [Reprinted by permission.] 
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an equal distribution among the creditors. On 
a motion to expunge the proof of debt of A. & 
Co., held, that they had reasonable cause to be- 
lieve their debtors insolvent before obtaining 
their judgment. 

[Cited in Harris v. Hanover Nat. Bank, 15 
Fed. 788.] 

2. Shipments of cotton after the insolvency to 
A. & Co., when they made advances at the time 
to the banlcrupts, were not a preference, bat in 
effect a sale of so much cotton to procure the 
necessary means to realize upon their assets. 

In bankruptcy. 

HILL, District Judge. The question now 
presented arises upon the application of the 
trustees of the estate of the bankrupts, to 
expxmge the claim of T. H. and J. M. Allen 
& Co., answer, exhibits, and proof. The ap- 
plication alleges that the said creditors re- 
ceived from the bankrupts large shipments 
of cotton, which they sold, and applied the 
proceeds to the payment of their debts; that 
at the time this was done, the bankrupts 
were insolvenl^ and that the shipments so 
made were done with intent to give said 
creditors a preference over their other cred- 
itors, and that said creditors when they re- 
ceived such shipments knew, or had sufficient 
dnd reasonable cause to believe the bank- 
rupts insolyenti and that the shipments were 
made with the intent to give such prefer- 
ence. Allen & Co. admit the reception of 
the cotton, but deny that they knew, or had 
cause to believe, the bankrupts insolvent, un- 
til the 16th of November, 1873; also deny 
that they knew that there was any intention, 
on the part of the bankrupts, to give them a 
preference over other creditors. Upon the 
issue as thus made, both parties have sub- 
mitted proof, which has been duly consid- 
ered, and from which I am satisfied there 
was not sudx intentional fraud as to deprive 
these creditors from a pro rata share with 
the other creditors, they agreeing to account 
for any part of the proceeds of the sale of 
said cotton, to which the court may deem 
them not entitled, to the exclusion of the 
other creditors. 

The question for decision is, as to whether 
or not, when the cotton was received, these 
creditors knew, or had reasonable cause to 
believe the bankrupts insolvent, and that the 
shipments made were intended as a prefer- 
ence, and did Allen & Co. then know or have 
reasonable cause to believe the existence of 
these facts, the insolvency of the bankrupts 
at the time being admitted? Allen & Go. 
had for a number of years been the commis- 
sion merchants of the bankrupts, who had 
advanced them money, accepted and paid 
their drafts, notes, and other obligations, to 
a large amount; the bankrupts were mer- 
chants in Yazoo City, and as such advanced 
to the planters money and supplies of all 
kinds necessary to enable them to carry on 
their planting operations, and who in pay- 
ment agreed to deliver their cotton crops to 
the bankrupts, which cotton, by agreement 



with Allen. & Co., was to be shipped to them 
in New Orleans, to be sold by them as factors 
and commission merchants, and after pay- 
ment of commissions and charges, the net 
proceeds of sales were to be placed to the 
credit of the bankrupts upon the advances 
made. Such was the agreement and usual 
mode of dealing between the parties. Allen 
& Co. agreed with Harrison & McLaren to 
advance to them during the commercial year 
ending the 1st of September, 1873, the sum 
of seventy thousand dollars, to be paid in the 
mode stated, and did advance that amount, 
and something more, showing a balance of 
seventy-five thousand dollars due Allen & 
Co. 1st September, 1873, Allen & Co., believ- 
ing that the only indebtedness of Harrison & 
McLaren was to them, as they supposed they 
had advanced the entire cash capital and 
credit being employed by Harrison & Mc- 
Laren, and expected in return to receive all 
the cotton shipped by them. On the 8th of 
October, 1873, a small note of a few hundred 
-dollars, made payable to another party, but 
payable at Allen & Co.'s office, in New Or- 
leans, was presented for payment, and pro- 
tested. On the 28th and 30th of the same 
month, two other notes, payable to other par- 
ties, at the office of Allen & Co., were pre- 
sented for payment, and protested; these 

notes were, together, for . On the 10th 

of November, Harrison visited New Orleans, 
and informed Allen &> Co. that they were 
hard pressed; tJbat they owed a large debt 
beside that due to Allen & Co., and request- 
ed aid in arran£-ing it, which Allen & Co. 
were unable to <Jo, under the money panic 
then prevailing. T. M. Allen, a member of 
the firm, having \his, aud other mercantile 
matters in Mississippi, especially in charge, 
returned with Harrison to Yazoo City, where 
he found numerous creditors pressing for 
payment; and the dentors unable to pay, and 
advised Harrison & McLaren to go immedi- 
ately into liquidation. He also found the 
creditors endeavoring to sell their claims to 
the debtors of the bankrupts, to arrest which, 
by obtaining judgment and garnishment on 
the debtors, he was advised to obtain judg- 
ment on his debt against Harrison & McLa- 
ren, and summon the debtors as garnishees, 
and by agreement with the bankrupts, a 
judgment was entered in the circuit court of 
Yazoo county, then sitting, but which was set 
aside. J. M. Allen testifies that there was 
no intention to set up this judgment as a lien, 
but to secure the entire estate for an equal 
distribution among the creditors, and there 
is no reason to doubt the correctness of this 
statement The business was carried on be- 
tween Allen & Go. and Harrison & McLaren, 
up to this visit to Yazoo City, Allen & Co. 
continuing to make advances, and to receive 
shipments of cotton, the latter greatly ex- 
ceeding the former. 

The principles of the bankrupt law [of 1867 
(14 Stat 517)] are pretty well settied; the 
difficulty is in applying them to the facts of 
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the case as above stated. The insolyency 
being admitted, the next question is, when 
did Allen & Co. have reasonable cause to be- 
lieve it? Whenever a knowledge of such 
facts was brought home to them, which 
would lead a prudent man, having the in- 
terest which they had in the inquiries, to 
inquire into the pecuniary condition of their 
debtors, which inquiry, when made, would 
have developed their insolvency. It is well 
settled tliat commercial insolvency under the 
bankrupt law is the inability of a merchant, 
banker, trader, manufacturer, or miner, to 
meet and pay his commercial debts as they 
fall due in the usual course of business; not 
that his property, when sold under legal pro- 
cess, is insufficient to pay all his debts. This 
last may be termed legal insolvency. Under 
ordinary circumstances, when a merchant 
permits his commercial paper to go to pro- 
test, it would afford a strong presumption 
against his commercial solvency, subject, as 
a matter of course, to be rebutted by evi- 
dence, but these presumptions must be con-, 
sidered in the light of surroundij^ circum- 
stances at the time. The first note was pro- 
tested during the money panic, and may be 
held as rebutting the presumption raised by 
the non-payment of this note. And, were it 
not for other circumstances, might be held 
as rebutting the presumption arising from 
the non-payment of the other notes. But, 
after the non-payment of the first note, there 
were, to November 1st, presented for pay- 
ment, and which were not paid, at the office 
of Allen & Co., commercial paper of the 

bankrupts in all, the sum of dollars. 

It must be remembered that Allen & Co. did 
not suppose the bankrupts were indebted to 
othei's to any considerable sum up to the 
presentation of these notes; but this being 
known, it was reasonable to suppose that 
these were not all the debts they owed, and it 
does seem to rne that as prudent men as these 
creditors are shown to be, they should, by 
this time (November 1st), have made inquiry, 
and which they no doubt would have done 
but for the paralysis produced by the panic, 
and which inquiry would have developed the 
insolvency, both commercial and legal, of 
Harrison & McLaren, their debtors; and such 
being the case, must be held to have had rea- 
sonable cause to believe them insolvent the 
5th of November, by which time the inquiry 
might have been made. 

The next question is, were these shipments 
made with the intent to give them a prefer- 
ence? The deposition of neither Harrison or 
McLaren has been taken on this subject It 
is urged in argument that these shipments 
were made in the usual course of business, 
and therefore negatives such intent; but 
Harrison & McLaren must have known their 
commercial insolvency; that is, that they 
could not pay their commercial paper as it 
fell due in the usual course of business, and, 
if they knew anything about their business, 
must have had reasonable cause to believe 



themselves legally insolvent. Such being the 
case, they must have known that the placing 
of all the cotton they could command in the 
possession of Allen & Co., their principal 
creditors, was giving them a preference; that 
it was such preference there can be no doubt, 
and, according to an old and well settled 
rule, they must be presumed to have intend- 
ed Uie natural result of their own act; and 
there is no proof to rebut this presumption — 
the reasons are all in its favor. Allen «& Co. 
had supplied them with means to a large 
amount, indeed, had furnished the means up- 
on which they had carried on business for 
years. They doubtless felt under more obli- 
gations to them than all their other creditors 
together— like all men, when sinking, looked 
to some one for help, and looked to these 
friends. This help could not reasonably be 
expected but by placing all their cotton, as 
soon as they could get it, in the possession of 
these large creditors. This was natural and 
nothing morally wrong, and only forbidden 
by the policy of the bankrupt law. It is in- 
geniously and forcibly urged on behalf of 
these creditors, that all the shipments made 
after September 1st do not amount to more 
than the pro rata share of these creditors, 
and therefore cannot be deemed an intended 
preference, or a preference at all; that if a 
merchant has only enough to pay half his in- 
debtedness, he may, without any violation of 
the bankrupt law, pay each creditor half 
what he owes him. This is very plausible, but 
practically will be found of difficult applica- 
tion, if such a ease could be found. The 
payment to one of that amount would be a 
bird in his hand, whilst the others would only 
have a bird in the bush, which would give 
the former a preference; but it is evident 
such was not the intention of these parties, 
but is exactly what their creditors resist. 
They ask to keep all the birds they have, 
and an equal division of those afterward 
caught. Under the proof, these shipments 
received after the 5th of November, must be 
held as intended preferences. 

The remaining question is, did Allen & Co. 
know, or have reasonable cause to believe 
they were preferences, and so intended? 
That they were preferences in point of fact, 
cannot successfully be denied; and that, un- 
der the principles stated, they must be held 
as having been so intended, I believe equally 
well established. That Allen & Cp. must be 
held to a knowledge of that which it was 
their duty to know, or, in other words, can- 
not take advantage of their ignorance to the 
prejudice of others holding equal rights un- 
der the law; and, such being the case, must 
be held as knowing the result of the recep- 
tion of those shipments as an intended pref- 
erence in all received after the 5th of No- 
vember. It is urged, on behalf of these cred- 
itors, that the advances made after this time, 
or up to the suspension, negative all such 
knowledge; but this by no means follows. 
It was their interest to make these advances. 
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TMs was necessary in order to procure the 
cotton. If Harrison & McLaren refused to 
make further advances to their customers, 
the cotton would be withheld, and if these 
creditors did not furnish the means to them, 
they could not furnish their customers; be- 
sides, would have been induced to ship to 
those who would furnish them. It is also 
urged that, under the bantrupt law, the bal- 
ances must be struck at the commencement 
of the proceedings in bankruptcy. This is 
so when there have been no intentional pref- 
erences made on the credit side of the debt- 
or's account; but to allow such intended 
preferences would defeat the very policy and 
object of the bankrupt law—that is, equality 
among the creditors. But this rule is not 
disturbed by giving credit for the advances 
made after the 5th November, upon the ship- 
ments received after that date. This was, 
in effect, a sale of so much cotton to procure 
the necessary means to realize the assets of 
these failing merchants. All the cotton re- 
ceived before the 5th November, when re- 
ceived, vested in Allen & Co. a lien for the 
payment of the balance then due them; con- 
sequently the proceeds of the sale of such 
cotton should be credited upon the balance 
then due. 

I am referred, on behalf of these creditors, 
to the case of Tiffany v. Lucas, 15 Wall. [82 
U. S.] 410. This case, when examined, does 
not apply to the present. That was a case 
of sale to one not a creditor, and not a pref- 
erence. Also to the case of Wilson v. City 
Bank [17 Wall. (84 U. S.) 473]. That was a 
case of a judgment-lien, without any aid or 
assent on the part of the defendant, beyond 
mere passive non-resistance; but the court 
holds that a very slight circumstance show- 
ing an affirmative desire upon the part of the 
debtor, would change the rule. Then the 
subsequent advances should be credited upon 
the- pi-oceeds of the sales of the cotton re- 
ceived after the 5th November, and the bal- 
ance of such proceeds added to the amount 
of assets subject to general distribution, and 
charged to Allen & Go. upon the amount of 
their dividend, it being admitted that their 
dividend will amount to more than such bal- 
ance, or if it should, only the balance need 
be paid over. The account of Allen & Co. 
does not show the dates at which the cotton 
was received by them, but only the date of 
the sales, and there is no proof in the record 
supplying these dates, consequently the case 
must go to the auditors for proof, and an ac- 
count showing the net proceeds of the sales 
of the cotton received by Allen & Co. after 
the 5th of November,, the advances made 
after that time, and the balance of such net 
proceeds of sales, after giving credit for such 
advances. 
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Case No. 6,140., 

HARRISON et al. v. ROWAN et al. 

" [Pet C. O. 489.] 1 

Circuit Court, D. New Jersey. April Term, 
1818. 

Equity Pkactice — Service of Pkocess out of 
-State — Amendment to Bill. 

1. The eleventh section of the judiciary act of 
the 24th of September, 1789 [1 Stat. 78], which 
relates to service of process, is not a denial of 
jurisdiction, but the grant of a privilege to the 
defendant not to be sued out of the state where 
lie resides, unless he shall be sued with process 
in the state where the suit is brought. 

[Cited in Kitchen v. Strawbridge, Case No. 
7,854; Clarke v. New Jersey Steam Nav. 
Co., Id. 2,859; Romaine v. Union Ins. Co., 
28 Fed. 639.] 

2. But the defendant may wave that privilege 
by a voluntary appeanince; yet if he plead the 
fact of his not having been served with process 
within the state where the cause has been com- 
menced and the cause is set down for a hearing 
on tliis plea, on the equity side of the court, 
the docket entries showing a prior appearance 
by a solicitor of the court, cannot be taken no- 
tice of. ^, 

[Cited in Flanders v. Aetna Ins. Co., Case 
No. 4,852; Picquet v. Swan, Id. 11,135; 
Wilson V. Pierce, Id. 17,826: Lee v. Aetna 
Ins. Co., Id. 8,181; Winans v. McKean R. 
& Nav. Co., Id. 17,862; Romaine v. Union 
Ins. Co., 28 Fed. 631; Reinstadler v. Reeves, 
33 Fed. 310.] 

3. An amendment was allowed after argu- 
ment, by which the plaintifE was allowed to 
traverse the fact of such an appearance having 
been entered- 

This case came on upon a plea to the bill, 
which was set down by the plaintiffs [Josiah 
Harrison and others] for hearing. The bill 
respects land lying in New Jei'sey. Tue plea 
states that the defendants [Thomas Rowan 
and wife] are citizens and residents of Penn- 
sylvania; that they were served with sub- 
poenas in this cause in that state, and not in 
the state of New Jersey. It was contended 
in' support of the plea, that the 'jurisdiction 
of this court is completely denied by the 
eleventh section of the judiciary act of the 
24th of September 1789 (2 Laws [Bior. & D.] 
60 [1 Stat 78]). The following cases were 
cited: Hollingsworth v. Adams [Case No. 
6,611]; Emory v. Greenough [Id. 4,471]. 
Against the plea, it was shown by the docket 
entries, that, after service of the subpoenas, 
the defendants' appearance was entered by a 
solicitor of this court; and that, after sun- 
dry orders made in the cause, ruling the de- 
fendants to answer, this plea was filed. It 
was contended. First. That the eleventh sec- 
tion does not apply to a case like the present, 
where the court has jurisdiction of the sub- 
ject of the suit, and of the parties, they be- 
ing citizens of different states, and where no 
other federal court can have jurisdiction, the 
subject of the suit, viz: land, lying within 
this state. Second. That the jurisdiction is 
not excluded, and that all that the defend- 
ants can claim, is personal exemption from 

1 [Reported by Richard Peters, Jr., Esq.] 
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being compelled to appear out of the state 
iJiey live in, unless they were served witi) 
process in this state. But that they have 
waved this privilege by voluntarily appear- 
ing, and that it is not competent to them aft- 
erwards to retract the waver. They cited 
[Logan V. Patrick] 5 Cranch [9 U. S.] 288; 
[Massie v. Watts] 6 Cranch [10 U. S.] 148. 
It was further contended, that this was not a 
case within the eleventh section, because the 
subpoena is not an original process. The 
plaintiff has a right to file his bill, which in 
chancery is the first step, and the subpoena 
is merely notice to the defendant to appear 
and answer. 

WASHINGTON, Circuit Justice. There is 
no doubt, but that this is a case to which the 
judicial power of the court extends within the 
meaning of the constitution, as well as the 
words of the eleventh section of the law re- 
ferred to. It is a suit in equity, where the 
matter in dispute exceeds 500 dollars; and it 
is between a citizen of the state where the 
suit is brought, and a citizen of another state. 
That part of the section which respects the 
service of process, does not amount to an ex- 
ception from the general grant of jurisdic- 
tion, but secures to parties residing out of the 
district in which the suit is brought, a privi- 
lege of not being liable to be served with 
process out of the district in which they re- 
side, or of being compelled by such service to 
appear in any other district The expres- 
sions used in the clause, respecting arrests, 
clearly import this and no more, and though 
the phraseology of the next clause seems 
more applicable to the case of jurisdiction, 
still it ought to receive the same construction, 
since the subject is the same, except that it 
applies to other modes of proceeding than 
that mentioned in the preceding clause. 
That the non-residence of the defendant does 
not affect the jurisdiction, is obvious from 
this, that service of the process at any time 
after it was taken out, and before the return 
day, gives to the court full possession of the 
cause; and yet the words of the clause are, 
that "no civil suit shall be brought," &e. But 
it appears to the court, that this construction 
is fully warranted by the decision of the su- 
preme court, in the case of Logan v. Patrick, 
5 Cranch [9 U. S.] 288. In that case, the 
suit in equity was brought in the ck'cuit court 
of Kentucky, against a citizen and resident 
of Virginia, who was not served with process 
in Kentucky; nevertheless he appeared and 
answered, and the question was whether the 
court had jurisdiction of the cause. The su- 
preme court decided in the affirmative. Now 
it is clear that if non-residence formed an ob- 
jection to the jurisdiction, unless the process 
had been served in Kentucky, the subsequent 
appearance could not have given jurisdiction 
to the court. But being a mere matter of 
privilege, it was waved by a voluntary ap- 
pearance which rendered the service of pro- 
cess unnecessary. And it must be remarked. 



that this was not the case of an injunction 
merely, but the bill also prayed for a convey- 
ance of the land in question. 

It appears then, that this exemption from 
the service of process in a state other than 
that in which the defendant resides, or of 
being compelled to appear in a suit in another 
state, may be waved by the voluntary ap- 
pearance of the party. But the question is, 
has such waver taken place in this case. The 
appearance of the defendants accompanied 
by a plea claiming the benefit of the privi- 
lege, cannot certainly amount to a waver of 
the privilege, inasmuch as they could not 
have pleaded the privilege without appear- 
ing. But the court is of opinion, that the 
previous voluntary appearance of the defend- 
ants at a former term by a solicitor of this 
court, unaccompanied by any objection, 
would amount to such a waver, if upon this 
plea stating that fact, the court could take 
notice of the docket entries. This we think 
cannot with propriety be done. Whether the 
defendant appeai'ed or not, is a matter of fact 
which he may deny. His appearance was 
entered by a solicitor of the court But was 
he authorised to do this? We think it would 
be improper to preclude an enquiry into this 
fact, by deciding it on pleadings which do 
not put it in issue. The plea therefore must 
be supported, unless the plaintiffs should 
move to amend. The plaintiffs made this 
motion, which was granted. The defendants 
also obtained a rule to show cause why the 
appearance should not be struck off, on the 
ground of its having been entered by mistake. 

[NOTE. A demurrer to the bill for want of 
parties was sustained in Case No. 6,143, and 
the plaintiff given leave to amend. In Case 
No. 6,141 an issue devisavit vel non was tried, 
and a verdict rendered for the plaintiff. In 
Case No, 6,142 a new trial was awarded.] 



Case ]Sro. 6,141. 

HARRISON V. ROWAN. 

[3 Wash. C. C. 580.] i 

Circuit Court, D. New Jersey. Oct. Term, 1820. 

Wills — Issue Devisavit vel nos — Sanitt of 

TeSTATOE— BVIDESOE. 

1. Where a testator has given a fee to A, if 
she should survive his daughter, dying without 
issue then living, A is not a witness in support 
of the will. 

2. A witness may depose as to what he thought 
of the testator's sanity, Qt or about the time 
the will was made; but not as to what the wit- 
ness had declared upon the subject to others. 

[Cited in Clark v. Ohio, 12 Ohio, 493; Thomp- 
son V. Kyner, 65 Pa. St. 377; Wadding- 
ton V. Buzby, 45 N. J. Bq. 174, 16 Atl. 690.] 

3. Upon the cross examination of a witness, 
he may be asked leading questions, to draw 
from him a further disclosure than he made 
upon the principal examination, and in refer- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, umler the 
supervision of Richard Peters, Jr., Esq.] 
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ence to the matter testified about. But not as 

to other matter. 
[Cited in Moody v. Powell. 17 Pick. 499: 
Legg V. Drake, 1 Ohio St. 292; approved 
in People v. Oyer Ac Terminer County 
Court, 83 N. Y. 459. Cited in Hildreth v. 
Marshall, 51 N. J. Eq. 250, 27 Atl. 465.] 

4. The proceedings of the orphans' court, up- 
on the offer of a will for probate as to personal 
property, and the decree of the prerogative 
court refusing the probate, are not' evidence upon 
this issue; and if the one party read part of a 
deposition, to show that a witness had con- 
tradicted himself, the other side may read the 
whole, to prove his consistency. 

[Cited in State v. Phillips, 24 Mo. 485.] 

5. It is not necessary for the devisee to prove, 
that the will ' was read to the testator in the 
presence of the witnesses. In general, this is 
to be presumed; but if the testator was blind, 
or incapable of reading; or if a reasonable 
ground be laid for believing it was not read to 
him; or that there was fraud in the transac- 
tion; it is necessary for the devisee to satisfy 
the jury that the will was so read, or that the 
contents were known to the testator. 

[Cited in Vernon v. Kirk. 30 Pa. St. 221; 
Hovey v. Hobson, 55 Me. 256; Kahl v. 
Schober, 35 N. J. Eq. 466.] 

6. The testator should appear to have had 
a sound disposing mind and memory; that is, 
that he was capable of making his will, with an 
understanding of what he was doing. 

[Cited in Hall v. linger. Case No. 5,949.] 
[Cited in Aurand v. Wilt, 9 Pa. St 56; Har- 
den V. Hays, Id. 162; Davis v. Calvert, 5 
Gill & J. 284; Beaubien v. Oicotte, 12 Mich. 
490; Kinne v. Kinne, 9 Conn. 103-105; 
Trish V. 3N^ewell, 62 111. 204; Benoist v. Mar- 
vin, 58 Mo. 316; Thomas v. Stump, 62 Mo. 
275.] 

7. A man may be capable of disposing by 
will, and yet incapable to make a contract, or 
to manage his estate. The question is as to 
competency when the will was made, though 
evidence of acts and sayings before is always 
iidmitted. 

[Cited in Hovey v. Chase, 52 Me. 309.] 

8. The evidence of attesting witnesses to the 
will is most to be regarded. 

9. "Where an issue of "devisavit vel non" is 
•directed out of chancery, in England, the prac- 
tice is, for the judge who tried the cause to re- 
turn, with the verdict, his notes; and if the 
chancellor is dissatisfied, on the ground of the 
admission of improper evidence, or the rejec- 
tion of what was proper, or for other reasons, 
he will direct a new trial; but no exception 
•can be taken, at nisi prius, to the opinion of 
the judge who tried the cause. In the circuit 
■courts of the United States if the court is sup- 
posed to have erred in any of these particulars, 
the proper mode is to move the court, sitting in 
•equity, for a new trial. 

[Cited in Pfeil v. Kemper, 3 Wis. 318; Kin- 
ne V. Kinne, 9 Conn. 105; Potts v. House, 
6 Ga. 324; State v. Pike, 49 N. H. 399.] 

This was an issue of devisavit vel non, di- 
rected, by this court, on its equity side, to try 
whether John Sinnickson did make a valid 
and legal will, to pass his real estate? Dur- 
ing the trial, the following paints of evidence 
Tvere ruled by the court. 

1. The plaintiff oflCered to examine one of 
the daughters of Mrs. Dick, (now living,) in 
support of the will. An objection was made 
to the competency of the witness, on the 
ground of interest; it being contended, that 
she has a contingent estate in certain prop- 



erty comprehended within the following be- 
quests; viz. "If my daughter should have, 
and leave issue living at her death, and if it 
shall also happen, that my son Francis shall 
die without lawful issue, then I give to the 
issue of my daughter, in fee, Petits' farm. 
But if my said children shall have no such 
issue, then I devise the said farm to my sis- 
ter, Sarah Dick, and to her heirs, in fee sim- 
ple; and if she shaU not survive my said 
children, I devise the same to the heirs of 
the said Sarah, in fee." It was contended by 
the plaintiff's counsel, that Mrs, Dick took 
an estate in fee, and that the limitation over, 
to her heirs, was void; and consequently, 
that the witness had no other interest, than 
what an expectant has; which affords no 
objection to his competency. 

BY THE COURT. The clause of the will 
must be taken altogether; and every part of 
it should be carried into effect, if it can. 
The clear meaning of the testator, was to 
give a fee simple estate to Mrs. Dick; pro- 
vided she should survive the daughter, dying 
without issue, then living. But if Mrs. Dick 
should die before the happening of such con- 
tingency, then the estate was to vest in the 
heirs of Mrs. Dick, as purchasers, by way of 
executory devise. The witness, therefore, has 
a contingent interest in supporting the will; 
which, 'we think, disqualifies her from being 
a witness. 

2. A witness may be asked, what opinion 
he formed of the sanity of the testator, at 
or about the time of the will being made; 
but not what he said to third persons upon 
the subject 

3. Upon the cross examination of a wit- 
ness, he may be asked leading questions, to 
draw from him a further disclosm-e than was 
made upon the principal examination, and in 
reference to the matter testified about But 
if the cross examination respects new mat- 
ter, leading questions cannot be asked. 

4. The plaintiff's counsel having, upon the 
examination in chief, asked some questions 
respecting the sanity of the testator, is not, 
on that account, prevented from examining 
witnesses, to rebut the evidence of the de- 
fendant upon that subject; although it was 
irregular for the plaintiff, in the first in- 
stance, to give evidence of sanity. All that 
he has to do, is to prove the due execution of 
the will, according to the form prescribed by 
the statute. Incapacity, or fraud, is the de- 
fence set up on the other side, which the 
plaintiff is then called upon to repel. Never- 
theless, it would be too rigid to preclude the 
examination of his witnesses on that sub- 
ject; because he had irregularly asked some 
questions respecting it, in the first instance. 

5. The defendant offered to read the pro- 
ceedings in the orphans' , court upon the of- 
fer of this will for probate, as a testament 
of personal estate; and the decree of the 
prerogative court, refusing probate. This 
was objected to, and the following cases 
were cited, 6 Cruise, Dig. 10; 1 Dd. Kaym. 
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744, 262; Pennington [1 N. j. Law] 47. In 
support of the evidence, was read the act of 
assembly, made in 1784; 3 Day, 326; Spen- 
cer V. Spencer [Case No. 13,233]. 

PENNINGTON, District Judge, stated, that, 
until the law of 1784, the jurisdiction of the 
ordinary was always considered, in this state, 
as heing similar to that of the ecclesiastical 
court in England, and confined entirely to 
testaments of personal estate. That the val- 
idity of a will, in relation to real estate, was 
open for decision of the common law courts, 
upon a trial in ejectment, or upon an issue 
of devisavit vel non, directed out of chan- 
cery. That the act of 1784 made no altera- 
tion in this respect; and that it has always 
been so understood, and such has been the 
practice. 

WASHINGTON, Circuit Justice, concurred 
in the opinion, that the evidence was inad- 
missible, for liie reasons assigned by Judge 
PENNINGTON. 

6. If one of the parties reads part of a 
deposition, in order to prove that the wit- 
ness Tvho gave it contradicted what he has 
now stated upon his examination in court, 
the other side has a right to refer to the 
whole deposition, to support the consistency 
of the witness. 

For the plaintiff, it was contended, that it 
is not necessary to prove, that the will was 
read to the testator before the witnesses, 
even although the testator was blind. 5 Bos. 
& P. 415; Shep. Touch. 54; 2 Johns. 404. 
That capacity to make a will is always to 
be presumed, till the conti-ary is proved. 5 
Johns, 158, That the person who impeaches 
the will on this ground, must do it by proving 
facts, and not by the opinions of witnesses. 
Swinb, "Wills, 78. And that no extremity of 
bodily imbecility is sufficient to prove mental 
incapacity. Swinb. Wills, 111; 8 Vin. Abr. 
54, pi. 8; 3 P. Wms. 130; Phil. Ev. 375; 1 
Wash. [Va.] 225. That testimony to prove 
incapacity, given by the attesting witnesses, 
is to be cautiously received; as they are guilty 
of great misbehaviour in having attested it 
when their opinion was against his sanity. 
3 Mass. '330; Pow. Dev. 709. That the ques- 
tion is merely as to a general testamentary 
capacity, and not a capacity in reference to 
the particular wilL Pow. Dev. 145; Swinb. 
Wills, 79, 80. Upon the subject of fraud, that 
no evidence short of direct fraud and circum- 
vention is admissible;— not to be collected 
from cii'cumstances. Swinb. Wills, 10, 11; 
8 Term R. 147, c. 3, case 61. As to ad- 
mitting evidence of declarations of the tes- 
tator at other times, and leaving out of the 
will certain parts of the testator's property. 
2 P. Wms. 209; 2 Bin. 622. 

Gases cited for the defendant: Southard [2 
N. J. Xaw] 455; Pow. Dev, 718; Peake, Ev. 
490; 2 Burn. Ecc. Law, 513; 1 Ponb. 12, 114; 
Swinb. Wills, 112. 

Before WASHINGTON, Circuit Justice, and 
PENNINGTON, District Judge. 



WASHINGTON, Circuit Justice (chargin- 
jury). This is an issue directed by this 
court, sitting in equity, to try whether John 
Sinnickson made a valid will for disposuig 
of his real estate; and this is the question 
which you are to decide, upon the evidence^ 
which has been laid before you. The plain- 
tiff holds the affirmative of this question; 
and all that he has to do, is to satisfy you 
that this wiU was executed in due form, ac- 
cording to the laws of this state. This he 
has done; and no question has been made 
at the bar upon this point. But the de- 
fendant impeaches the validity of the will, 
upon the following groimds:— 1. Want of a 
testamentary capacity in the testator, to dis- 
pose of his property by will; and, 2. Fraud 
and circumvention produced upon the tes- 
tator by the pei*son who drew the will. A 
third objection was made, by one of the de- 
fendant's counsel; which was, that the will 
is not proved to have been read over to the 
testator, in the presence of witnesses. Wo 
understand this to be made as a substantive 
objection to the will, although it was not 
so argued by the other counsel on the same 
side, who very properly considered it mere- 
ly as a badge of fraud, that it was not prov- 
ed to liave been read. We will, therefore, at 
once dispose of this point, by observing, that 
it is not necessary, in order to establish the 
will, that the person claiming under it, 
should prove tliat it was read over to the 
testator, in the presence of the attesting, or 
of other witnesses. It would be an unwise 
provision in the law, to require this to be 
done, inasmuch as most men are careful to 
confine to their own breasts the manner in 
which they have disposed, or mean to dis- 
pose, of their property by will. The domes- 
tic peace and harmony of the testator's fam- 
ily might be very unhappily jeoparded, if 
publicity were necessary to be given on such 
occasions. The law presumes, in general, 
that the will was read by or to the testator. 
But, if evidence be given that the testator 
was blind, or from any cause incapable of 
reading; or if a reasonable ground is laid, 
for believing that it was not read to him, or 
that there was fraud or imposition of amy 
kind practised upon the testator, it is in- 
cumbent on those who would support the 
will, to meet such proof by evidence, and to 
satisfy the jury either that the will was 
read, or that the contents were known by 
the testator. 

We now proceed to lay down some gen- 
eral rules, for assisting the jury in coming 
to a satisfactory conclusion upon the two 
points of capacity and fraud; and to notice 
some of the arguments at the bar, for the 
purpose of giving the sanction of the court 
to such of them as we think are consonant 
with law, and our disapprobation of those 
which are not. 

1. As to the testator's capacity. He must, 
in the language of the law, have a sound 
and disposing mind and memory. In other 
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words, he ought to be capable of making 
his will, with an understanding of the na- 
ture of the business in which he is engaged; 
—a recollection of the property he means to 
dispose of;— of the persons who are the ob- 
jects of his bounty, and the manner in 
which it is to be distributed between them. 
It is not necessary, that he should view his 
will with the eye of a lawyer, and compre- 
hend its provisions in their legal form. It 
is sufficient, if he has such a mind and 
memory as will enable him to understand 
the elements of which it is composed— the 
disposition of his property in its simple 
forms. It is the business of the testator, to 
dictate the purposes of his mind; and of the 
scrivener, to express them in legal form. In 
deciding upon the capacity of the testator to 
make his will, it is the soundness of the 
mind, and not the particular state of his 
bodily health, that is to be attended to. 
The latter may be in a state of extreme im- 
becility, and yet he may possess sufficient 
understanding to direct how his property 
shall be disposed of. His capacity may be 
perfect to dispose of his property by will, 
and yet very inadequate to the management 
of other business; as, for instance, to make 
contracts for the purchase or sale of prop- 
erty. For most men, at different periods of 
their lives, have meditated upon the subject 
of the disposition of their property by will; 
and when called upon to have their inten- 
tions committed to writing, they find much 
less difficulty in declaring their intentions, 
than they would in comprehending business 
in some measure new. The soundness of the 
testator's mind, is to be judged of from his 
conversation, or from his actions at the time 
the will is made, or from both taken togeth- 
er. It is not sufficient, per se, that he 
should be able to describe his feelings, or 
to give suitable answers to ordinary ques- 
tions. This he may do, and yet the mind 
may be too much diseased, to enable him to 
dispose of his estate with understanding and 
discretion. It must also be remembered, 
that the fact of competency is to be decided 
by the state of the testator's mind, at the 
time when the will was made. And al- 
though evidence of the state of his mind, 
and of his bodily health, before and after 
that tim'e, may be given, in order to shed 
light upon its condition at that period, still, 
such evidence is no otherwise to be regard- 
ed. For, although it should be proved, that 
at a prior or subsequent day, he was incapa- 
ble of making a will from the effect of a 
temporary cause, such as fever and the like, 
it will not follow, that he was so when the 
will was executed. In weighing the evi- 
dence of sanity, that of the attesting wit- 
nesses is most to be regarded; because it is 
more likely, that they should be attentive 
to the conversation and actions of the tes- 
tator, than mere bystanders, ■n'ho do not feel 
themselves particularly connected with the 
transaction. On the other hand, the sub- 



scribing witnesses are, in some measure, 
parties to it; and there are few persons so 
ignorant as not to know, that the sanity of 
. the testator is essential to the validity of his 
will. 

As to the subject matter of the testimony, 
it may be well to remark, that the mere 
opinions of the witnesses are entitled to 
little or no regard, unless they are. support- 
ed by good reasons, founded on facts which 
warrant them in the opinion of the jury. If 
the reasons are frivolous or inconclusive, 
"the opinions of the witnesses are worth 
nothing. To this, as a general rule, the opin- 
ions, of medical men, even although they 
did not see the testator, may be considered 
as an exception. A physician may, with 
some degree of accuracy, form an opinion of 
the nature, of the disorder, and its probable 
effect upon the mind, where the symptoms 
are truly stated to him; because, from a 
long course of experience and observation, 
by himself and others of the profession, 
such have been the ordinary effects of these 
symptoms. But, to entitle such opinions to 
the regard of a jury, they should be satis- 
fied by the other evidence in the cause, that 
the symptoms did exist, in the particular 
case under consideration. And if the opin- 
ions .of , these professional gentlemen, should 
differ materially, as to the ordinary effects 
of certain symptoms, the jury must weigh 
their evidence, as in other cases, and decide 
according to the opinion they may form of 
the comparative judgment, learning, and ex- 
perience of the witnesses themselves. In 
this case, the physicians who have given tes- 
timony, have differed essentially from each 
other, in the opinions delivered to the jury; 
and there is no inconsiderable collision in 
the evidence of the other witnesses, respect- 
ing the material symptoms of the disorder; 
which, it is agreed on all hands, caused 
the death of the testator. It is proper to ob- 
serve, upon this subject, that the opinion of 
the physician, who attended the testator 
during his last illness, is, for the most ob- 
vious reasons, always entitled to more re- 
gard (than the opinions of physicians who 
had not this advantage. If the jury should 
be of opinion, that the testator was not 
competent to make his will, they will of 
course find for the defendant. If they 
should not be of this opinion, they will then 
inquire, 2dly, whether the will in question, 
was obtained from him by fraud, or circum- 
vention of any kind. 

It is contended, in support of the charge 
of fraud, that the testator is proved to have 
been for a long time in the habit of using 
spectacles; and that he was without them 
on the evening when his will was executed; 
— consequently, that he could not have read 
the will himself, after it was written; ana 
that the evidence lays strong ground for be- 
lieving, that the will was not read to him 
by the person who wrote it. It is further 
insisted, that the unnatural disposition of so 
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large a portion of the testator's estate, from 
an only and beloved daughter, to persons 
less nearly related to him, and this, in many 
respects, in opposition to previously formed 
resolutions, not shown to have been chan- 
ged, and to declarations in proof of such 
resolutions,— and the bequest of a considera- 
ble property to the wife of the person who 
drew the will;— unitedly establish the charge 
of fraud and circumvention. That these 
circumstances, if proved to the satisfaction 
of the jury, deserve their serious considera- 
tion, is ^unquestionable. For, although fraud 
is never to be presumed, yet it is not neces- 
sary to prove it by direct and positive proof. 
Fraud most commonly veils itself in mys- 
tery; and it is by circumstances only, that 
it can in general be detected and brought to 
light. It should, nevertheless, be recollect- 
ed, that these circumstances should be so 
strong, when combined and examined, as to 
satisfy the jury of the existence of the fact 
they are adduced to establish. It will not 
do, if they affect the judgment with nothing 
more than doubt and suspicion. 

The charge of fraud is repelled by the 
plaintiff upon the following grounds:- 1st. 
That ilr. Hanison, who wrote the will, did 
not obtrude himself upon the testator, but 
was sent for, and confided in, by him, to per- 
form this service, as he before had dbne oth- 
er professional services. — That it was writ- 
ten by the direction af the testator, who ac- 
knowledged to the witnesses, that Mr. Har- 
rison had not been ofacious in the business. 
2d. That the testator declared, before the 
will was made, that he had arranged and 
digested the disposition of his property in 
his mind, and required only some person to 
commit it to writing. 3d. That Mr. Harrison 
was in the room with the testator for three 
or four hours, and had, therefore, abundant 
time to write and to read over the will to 
him. And lastly, that the testator, after 
signing the will, acknowledged to the wit- 
nesses that it was his will; and added, that 
he was perfectly acquainted with its con- 
tents; and being asked by Mr, Harrison 
who was to take care of it, he answered- 
"You, of course." Mr. Harrison is the sole 
executor and trustee of the whole estate. It 
is insisted by the counsel, and we think 
with great weight, that, if the testator knew 
what he was about, and was possessed of 
sufficient understanding to make a valid 
will, his acknowledgments to the witnesses, 
and his direction to the executor to take 
charge of the will, amount to strong and 
persuasive evidence that he was acquainted 
with its contents. "Whether the grounds of 
the plaintiff's and defendant's arguments 
are made out by the proofs in the cause, 
you must decide. There is considerable 
contradiction in the testimony of the wit- 
nesses, on one side and on the other. It will 



be your duty to reconcile them as far as 
you can; and, in weighing evidence, to com- 
pare not only the credibility and characters 
of the opposing witnesses, but their judg- 
ment and opportunities of giving correct in- 
formation respecting the facts they have re- 
lated. You are to say, whether John Sin- 
nickson had a sufficient capacity to make a 
testamentary disposition of his real estate, 
with discretion and understanding, at the 
time when this will was executed by him; 
and if he had such capacity, then, 2d, wheth- 
er this is his will, or whether he was in- 
duced to execute and acknowledge the same 
by fraudulent practices, or imposition of any 
kind. If you find the first question in the 
negative, or the last in the affirmative, your 
verdict ought to be for the defendant; if 
otherwise, you should find for the plaintiff. 
In weighing the evidence, should you think 
it doubtful, or balanced, you ought to in- 
cline in favour of sanity, and against fraud. 
Verdict for plaintiff. 

The defendant's counsel tendered a biE of 
exceptions to the opinion of the court, in re- 
jecting the record of the sentence of the pre- 
rogative court, against the probate of his 
will, as a testament of personal property; 
and, also, to that part of the charge, in re- 
spect to the alleged necessity of proving that 
the will was read to the testator. 

WASHINGTON, Circuit Justice. A bill of 
exceptions to the opinion of the judge, who 
tries, at nisi prius, the Issue directed from 
the court of chancery, is quite a novelty. 
The practice in England is, for the judge to 
send to the court of chancery, with the ver- 
dict, the notes taken at the trial; and if the 
chancellor Is dissatisfied with the verdict," 
either because improper evidence was ad- 
mitted, or legal evidence rejected; or be- 
cause of the evidence given to the jury, or 
the opinions of the judge at nisi prius, he 
will direct a new trial, and sometimes set 
the verdict aside. "We see no reason, why 
the practice should be different, because the 
issue is tried by the same court which di- 
rected the issue. The only question will be, 
ought a new trial to be granted? And the 
evidence, and all the proceedings at law, be- 
ing before the same judges, it cannot be nec- 
essary, nor would it be proper, to present 
them for reconsideration and re-examina- 
tion, in any other form, than on a motion 
for a new trial. 

[NOTE. In Case No. 6,140 a plea that de- 
fendants were not properly served with process 
was supported, and the plaintiff given leave to 
amend. A demurrer to the bill for want of 
parties was sustained in Case No. 6,143, and 
the plaintiff again given leave to amend. Tn 
Case No. 6,142 a new trial of the issue to de- 
termine the validity of the will was awarded.] 
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HARRISON T. ROWAJN". 

[4 Wash. G. C. 32.] i 

Circuit Court, D. New Jersey. April Term, 
1820. 

MrscoxDDCT OF Juuy — Gkoukds for New Tbiai-. 

1. If the jury, after they are sent out, and 
before their verdict is rendered, take refresh- 
ments without leave of the court, it is misbe- 
haviour in them; but the verdict is not affected 
thereby, unless they are furnished by the party 
in whose favour they find. 

2. It is no objection to a verdict that the jury- 
man at one time dissented, while the jury were 
absent from the court, if he afterwards agreed 
to the verdict, although he preferred giving no 
verdict, and stipulated with his brethren that 
none should be rendered, unless the court should 
refuse to discharge them. Evidence of such 
facts coming from a juryman is entirely im- 
proper. 

3. The rules which prevail in England rela- 
tive to new trials of issues out of chancery, are 
not applicable to the circuit courts of the United 
States, where the same judges that direct, su- 
perintend the trial of such issues. Here, the 
only question can be, are the judges satisfied 
witii the verdict? 

4. Washington, Circuit Justice, stated, that the 
verdict was supported by the evidence, and that 
he was satisfied with it. But this is not enough. 
The court should be satisfied; and the district 
judge not being satisfied, a new trial ought to 
be granted. 

The jury having found in favour of the 
plaintifE [Case No. 6,141], the defendant now 
moved the court for a re-trial of the issue 
upon the following grounds: (1) That the 
jury, before they had agreed on a verdict, ate 
and dranlr at the expense of the plaintiff in 
whose favour they found, without the leave 
of the court (2) That one of the jurymen 
did not, in reality, agree to the verdict, but 
assented in order to get discharged; and be- 
ing told that the court would keep the jury 
together till they did agree. (To prove the 
facts upon which both these grounds were 
taken, the defendant offered the affidavits of 
some of the jurymen, which were objected to. 
The court directed them to be read, reserving 
the necessary observations on the compe- 
tency of the evidence, till the opinion upon 
the whole case should be given.) (3) That 
the property being of great value, and the 
inheritance involved in, and boimd* by the 
verdict, a new trial ought upon general prin- 
ciples to be granted. (4) That the verdict 
was against the evidence. The evidence giv- 
en In support of the two first grounds is 
stated in the opinion of the court; and to 
prove that such evidence is admissible, the 
following cases were relied upon: 2 Morg. 
Essays, 25, 26, 21; Vin. Abr. 452, tit "Trial,'* 
pi. 22; 1 Mass. 530; Coxe [N. J. Law] 123, 
166; 1 Wash. [Va.] 336, 337; 2 Morg. Essays, 
46, 47; 2 Wash. [Va.] SO; 1 Wash. [Va.] 79. To 
prove that the objection to the verdict, if 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 



made out in evidence, is fatal: Co. Litt 
227b; 1 Vent 125; 12 Mod. ill; 3 Bl. Comm. 
375, 376; Freem. 70. As to the manner in 
which the verdict was agreed to, it was in- 
sisted that it was. In principle, the same as 
throwing up which way it should be, because 
the dissenting juryman put his opinion to 
coincide with his associates, upon the uncer- 
tain decision of the court to discharge, or to 
keep the jury together. (3) In support of the 
third ground were cited: 2Venl. 75, 37,38,419; 
3 Taunt 91; 2 Term R. 113; 1 Dick. 87; 2 Dick. 
500, 683; 3 Atk. 542; 2 Ves. Sr. 553; 2 Ves. 
Jr. 287; 7 Brown, Pari. Cas. 1, 10, 11; 3 
Brown, Pari. Cas. 218, 220; 6 Brown, Pari. 
Case. 440; 13 Ves. Jr. 290; 1 Vern. 293; 1 
Ves. .Tr. 133; 1. Hen. & M. 550. (4) On the 
last point were cited: Amb. 210; 9 Ves. 169; 
2 Atk. 320. For the plaintiff, and in support 
of the verdict it was contended on the first 
point, that the affidavits of the jurymen are 
inadmissible. 2 Tyler, 11; 2 South. [5 N. J. 
Law] 487; 3 Burrows, 1696; 5 Burrows, 2666, 
2667; 1 Term R. 11; 2 W. Bl. 963. As to 
the objection itself, if the facts be properly 
proved, the rule is, that taking refreshment 
without leave of the court is no ground for 
setting aside the verdict unless It is done at 
the expense of the successful party, though 
it is a misdemeanour in the jury. It is not 
proved in this case, that the refreshments 
were furnished at the instance, or with the 
knowledge or consent of the plaintiff. (3) 
The cases cited in support of this groimd fall 
far short of it; and even were they more in 
point than they are, they would not apply to 
the circuit courts of the United States, on 
aceoimt of their peculiar organization, unit- 
ing in the same body both the law and equity 
jurisdiction. The only practicable rule Is to 
be found in the satisfaction or dissatisfaction 
of the judges with the verdict 2 Madd. 368, 
381;. 3 East 345. 

Joseph R. IngersoU and Mr. Southard, for 
defendant 
Richard, Stockton & Ewing, for plaintiff. 

WASHINGTON, Circuit Justice. This is a 
motion made by the defendant, to award a 
new trial of the issue directed by this court, 
sitting in equity; to be tried, and which was 
tried at the bar of the law side of the court. 
The issue was devisavit vel non; and the jury 
have found in favour of the validity of the 
will. The reasons assigned in support of 
the motion are: (1) The misconduct, and also 
the conduct of the jury In making up their 
verdict. (2) The value of the property In 
dispute, and because the verdict binds the 
inheritance. Lastly, because the verdict is 
contrary to the evidence. 

1. In support of the Svst objection, the de- 
fendant has offered the affidavits of some of 
the jurymen, as well as of the marshal, and 
of the Innkeeper where the jury were con- 
fined, which prove that the jury were fur- 
nished with refreshments of meat and drink 
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moi'e than once, either at their own request, 
or from the mere good will of the innkeeper. 
These refreshments were furnished and used 
by the jury before they had agreed upon 
their verdict; but they were not provided at 
the request, or with the knowledge of the 
plaintiff, so far as appears by the evidence. 
After the jury had delivered in their ver- 
dict, and were discharged, the plaintiff or- 
dered a breakfast to be prepared for them, 
at the same inn where they had been con- 
fined, of which they partook; after which 
the innkeeper made a gross charge against 
the plaintiff, in which he included in one 
sum, the cost of the breakfast, and of the 
refreshments before furnished to the jury, 
but without distinguishing them, and the bill 
was paid Tjy the plaintiff. 'But it does not 
appear that the plaintiff knew at the time 
that the refreshments were so charged. 

Upon these facts, the court is of opinion, 
that the first reason assigned for granting a 
new trial is not supported by the principles 
of law. The rule long established, and uni- 
formly observed is, that the jury are guilty 
of misbehaviour, if, after they are sent out, 
and before their verdict is rendered, they eat 
or drink without the permission of the court; 
but the verdict cannot be impeached for that 
reason, unless it appear that the refresh- 
ments furnished were at the expense of the 
party in whose favour the verdict is found; 
and w^here this is the case, the court will 
not only grant a new trial, but will set aside 
the verdict so found, as unfit to be spoken 
of to a second jury. The reason of the lat- 
ter part of the rule is, to prevent the jury 
from being tempted to find a verdict against 
their unbiased sense of the right of the case 
they are to decide upon, by motives of gi'ati- 
tude or of feeling, for favours, however 
sliglit, conf eiTed by either of the parties after 
they leave the bar. But neither the rule 
nor the reason of it, applies to this case. 
The refreshments were not provided at the 
expense of the plaintiff nor with his privity 
or consent. Nor does it even appear that 
when they were furnished, the innkeeper in- 
tended to charge the plaintiff with them, or 
that he supposed he was authorised to do so 
in consequence of any custom prevailing in 
this state in similar cases. Neither does it 
appear that when the bill was paid, the 
plaintiff knew that refreshments had been 
furnished the jury; although if the fact had 
been otherwise, the court is not prepared 
to say that that circumstance would affect 
the verdict. As to the conduct of the jury 
in i-elation to the verdict. Two of the jury- 
men have sworn that they differed in opinion 
from the other ten, and expressed to them 
their conviction that the will was not a good 
one, and declared that they could not find 
in favour of it. That the jury then came 
into court, and after stating by their fore- 
man that they could not agree, applied to be 
discharged. This the court refused, and re- 
quested the jury to return to their room. 



After they liad remained together for one 
night, Skenk, one of the dissenting jurymen, 
informed his companions that his opinion re- 
mained unchanged; but that if he stood 
alone, he would not hold out against the 
other eleven. They were all, however, anx- 
ious to find a verdict, and Skenk at length 
said that he was willing to return into court, 
and to let the foreman deliver a verdict for 
the plaintiff; and if the jury were not polled, 
he would let the verdict pass, but that if 
they were polled, he should declare his dis- 
sent; nevertheless, if after that the jury 
should be again sent out, he would agree to 
the verdict The jury then came in, were 
polled, and Skenk declared his dissent from 
the verdict. The jm-y being again sent out, 
they agreed upon a verdict, retm-ned into 
court, were again polled, and each juryman 
answered that he agreed to the verdict in 
favour of the plaintiff. No fraud or im- 
proper conduct appears to have been prac- 
tised on the jurymen, collectively or indi- 
vidually, by any person, with a view to de- 
ceive or mislead them. The question then is, 
ought a new trial to be granted upon this 
state of facts? We think not 
, The afiidavits of jurymen stating their dis- 
satisfaction with the verdict at the time it 
was rendered, the motives which influenced 
their conduct and induced them to submit to 
its being so rendered, and thus to contradict 
what they had openly agreed to in com*t, 
ought never to be tolerated. What the fore- 
man, who is called upon in the presence of 
his associates to pronounce the decision of 
the whole body, declares that decision to be, 
ought not to be afterwards contradicted by 
some of that body; unless it can be made 
satisfactorily to appear that the foreman was 
mistaken in delivering the verdict, or stated 
it differently from what it really was. It 
would be a most pernicious practice, and in 
its consequences dangerous to this much val- 
ued mode of trial, to permit a verdict, openly 
and solemnly declared in court, to be sub- 
verted by going behind it and inquiring into 
the secrets of the jury room, to find out from 
some of the members of that body, what was 
the process by which they or others had 
come to the result declared by their verdict. 
See Comb. 14; Sayer, 100. But if, in ordi- 
nary cases, it would be dangerous to allow 
juiymen, possibly after they had been tam- 
pered with, to criminate themselves by giv- 
ing such evidence; how much more is it to 
be reprobated, when the faithfulness of the 
report made by the foreman being called in 
question, and each jurj'man being required 
to ssLj, (and he says it under the sanction of 
his oath first made) whether he agrees to the 
verdict so pronounced, he answers in the 
affirmative? After openly declaring that he 
does agree to it, any subsequent declaration 
to the contrary, though upon oath, is inad- 
missible; and if he be so lost to all sense of 
propriety as to be willing so to contradict 
himself, the court ought not to permit him 
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to do it But admit, for a moment, that evi- 
dence from such a source is proper; tlie 
court cannot perceire that that which is 
given in this case discloses any legal reason 
for setting aside this verdict or for granting 
a new trial. Two of the jurymen were of 
opinion that the will was not valid, but yet 
were willing that the foreman should report 
the finding of the whole body to be in its 
favour, in case the jm-ymen should not be 
called upon, each man to speak for himself. 
Upon that occasion, those jurymen declared 
their dissent. Being sent back by the court 
with a recommendation to discuss and re- 
consider the subject, Mr. Skenk, and perhaps 
the other dissenting juryman, agreed to find 
in favour of the bill, if the discharge of the 
jury, Tvhich was first to be applied for, could 
not be obtained. The application having 
been made and rejected, and the jury re- 
manded to their room, the verdict was agreed 
to by all the jurymen, and they severally de- 
clared in court that they did so. There was 
no deceit or misrepresentation practised upon 
the dissenting jurymen, to lead them to sur- 
render their former opinions. The fair con- 
clusion to be drawn from these facts is, that 
although those jm-yinen differed at first from 
their associates, and to the last preferred giv- 
ing no verdict if it could be avoided, yet 
that theii* opinions were not so dear upon 
the evidence as to forbid the conscientious 
sm-render of them to the judgment of so 
large a majority of their body, air. Skenk 
states in his affidavit, that when the jury 
were sent out the last time, they all agreed 
upon a verdict, and that they so answered 
upon being polled in court The theory of 
jury trials must necessarily imply a princi- 
ple of compromises and concession, amongst 
the members of that body. In cases of con- 
flicting evidence, where the credit of the wit- 
nesses must be weighed and decided upon, 
or where damages are to be assessed for the 
measure of which no legal rule is prescribed; 
it is inconceivable that twelve men should 
arrive precisely to the same result unless 
upon the principle just stated. This has 
been called by the defendant's counsel a 
chance verdict, because the agreement of the 
dissenting jurymen to unite in it, was to de- 
pend upon the decision of the court not to 
discharge the jury. This may be in part 
true; but the chance was not to decide 
whether the verdict should be for the plain- 
tiCE or for the defendant (which would have 
met with the severe reprobation of the court,) 
but whether they should find a verdict or 
not If the dissenting jurymen preferred the 
latter, it is no objection to the former, if in 
fact,' they agreed to the verdict in case their 
wish to be discharged should be disappointed. 
2. The next reason assigned for the new 
trial is, the value of the property in dispute; 
with the additional circumstance that the 
inheritance will be bound by the verdict A 
number of English cases -have been cited 
upon this point, which, it is contended,, prove 
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that under such circumstances it is almost 
a matter of course to direct a re-trial of the 
issue. If this be so, we can only say that 
the reasons which may have produced such 
a rule are inapplicable to the circuit courts 
of the United States, organized as they are. 
In England, as in many of the states of this 
union, the chancery and common law courts 
are entirely distinct and unconnected; and 
if the chancellor should find it necessary to 
have a fact material to the right of the cause 
ascertained by a jury, he is obliged to send 
an issue to one of the law courts for this 
purpose, and the only information which he 
can obtain of the circumstances which at- 
tended the trial, is from the report and- notes 
of the judge, before whom it took place. . 
But the only motive for directing the issue 
is, to inform the conscience of the chancel- 
lor; and unless he is, or ought to be satis- 
fied, by the report made to him of the trial, 
he very properly sends the issue back to be 
re-tried. If he be satisfied with the verdict 
he will not direct another trial, unless under 
very peculiar circumstances, and certainly 
never as a matter of course, in any case. 
The judge who tried the cause may certify 
that he is satisfied with the verdict and yet 
the chancellor, notwithstanding he has not 
the same opportunity of forming an opinion 
as to the correctness of the verdict, may not 
think that he ought to have been satisfied. 
But the judges of this court who direct the 
issue for the purpose of informing their con- 
sciences, superintend also the trial of it. 
They have the same advantages which the 
law judge has in England of hearing the 
viva voce evidence of the witnesses; of ob- 
serving their deportment as well as that of 
the jury; and of attending to the strictures 
of the counsel upon the evidence given in 
their presence. If under these circumstan- 
ces, they are satisfied that the vei*dict is war- 
ranted by the evidence, upon what rational 
ground can they direct another trial? Would 
a second verdict similar to the first do more 
than satisfy their consciences? and if it 
should be diCEerent is it probable that the 
judges would be satisfied? 

The rule then contended for by the de- 
fendant's counsel (if indeed it be a rule of 
the English court of chancery) would, in its 
application to the circuit courts of the United 
States, be absurd and irrational, and such 
a one as we could not consent to adopt But 
we do not think that the counsel are at all 
supported by the cases they have relied upon, 
whether decided before, or since the Ameri- 
can Revolution. Without reviewing those 
cases in detail, we state, as the result of our 
examination of them, that there is not one, 
either English or American, which comes up 
to the point contended for. It will be seen 
by a careful investigation of all the cases, 
that although the value of the property in 
dispute, and the binding effect of the vei-dict 
upon the inheritance are spoken of as influ- 
encing the decision, yet others are associated 
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with, them, which have a particular and a 
sensible bearing upon the subject: such as 
that the interests of third persons were in- 
volved; that the parties had .not sufficient 
time to investigate the title; doubtful titles 
involved; the discovery of new evidence; the 
dissatisfaction of the law judge, or of the 
chancellor, with the verdict; as well as other 
circumstances, which it will be seen existed 
in the cases, and were noticed by the chan- 
cellor in delivering his opinion. After this 
examination of the reasons mainly relied 
upon for a re-trial of the issue, we come to 
the third ground, which was not so much 
pressed, but which we thinis: deserving of the 
highest consideration. 

3. Is the verdict warranted by the evi- 
dence? or in other words, ought we to be, 
and are we satisfied with it? Speaking for 
myself, I must declare that I am satisfied. 
But my brother who sat with me upon the 
trial of the issue, authorizes me to say that 
he is not entirely so. This difEex-ence of 
opinion, upon a question which conscience 
alone can decide, is conclusive to induce my 
acquiescence in the motion. As a man, T am 
satisfied with the verdict; but as a judge, I 
ought not to be satisfied, unless tlie court is 
so. Let a new ti-ial be awarded, upon pay- 
ment of the costs of the former trial. 

Un Case No. 6,140 a bill in equity was filed 
beginning the present suit. A plea to the juris- 
diction, that defendants wei-e not properly serv- 
ed with process, was supported, and the plain- 
tifE given leave to amend. In Case No. 6,143 
a demurrer to the bill for want of parties was 
sustained, and the plaintiff again amended. In 
Case No. 6,141 an issue devisavit vel non was 
tried, and a verdict rendered for the plaintiff.] 
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HARRISON et ah v. ROWAN et al. 

[4 Wash. C. 0. 202.] i 

Circuit Court, D. New Jersey. April Term, 
1819. 

Equity JuuismcTiosr — Devisavit vel sos — Waxt 
OF Parties to Bill — Luxatic — Amendment. 

1. A court of equity has jurisdiction in a suit 
brought by the trustee against the cestui que 
trusts, to direct an issue devisavit vel non; and 
to decree possession of the land to the trustee 
to enable him to execute the trust. 

[Cited in Baker v. Biddle, Case No. 764; Hay- 
den V. Davis, Id, 6,259; Pierpont v. i?owle. 
Id. 11,152; Goodenow v. Milliken, Id. 5,535.] 

2. General principles regulating equity juris- 
diction. 

3. It is no cause of demurrer for want of par- 
ties, that a lunatic is not made a party; but 
it is a good objection for want of parties. For 
although his committee, if he has one, is made 
defendant in another capacity, still the lunatic 
should be a party, and then he answers by his 
committee; if he has none, the court appoints 
a guardian to answer for him. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



4. Whenever an objection is made for want 
of parties, the court gives leave to amend, and 
make proper parties. 

This was a suit on the equity side of the 
court. The bill stated that John SinnicUson, 
of the state of New Jersey, departed this life, 
leaving two children, the female defendant 
.and one son, then and yet a lunatic, named 
Francis; having first duly made and pub- 
lished his last will and testament; whereby, 
amongst other things, he devised to the plain- 
tiffs, Josiah Harrison and his successors, his 
leal and personal estate in trust, out of the 
profits and interest, to raise an annuity of 
$1,400 for the sole and separate use of his 
daughter, the female defendant, exempt from 
the control of her husband, and certain annu- 
ities and legacies for the use of the other 
plaintiffs in the cause, constituting the said 
Harrison his trustee as aforesaid, and sole 
executor. That after the decease of the tes- 
tator, the said Harrison offered the said will 
for probate in the orphans' com-t, which was 
rejected upon the ground that the testator 
had not a sound and disposing mind when 
he made his will; which decision was, upon 
appeal, affirmed by the prerogative court, 
and administration of the said estate was 
granted to the defendant Thomas Rowan; 
who possessed himself of all tlie real estate 
of the testator, and also of his personal es- 
tate to a large amount. That the said de- 
fendant had also taken out a statute of lu- 
nacy against Francis Sinnickson the son, and 
procm'ed himself to be appointed his com- 
mittee. The bill charges that John Sinnick- 
son, at the time he made his will, was of 
sound and disposing mind and memory; that 
the will was written by and according to his 
directions, and was read over to, and fully 
approved and duly executed by him. The 
prayer of the bill is, that an issue may be 
directed to try whetJier the testator did or 
did not make the said will, and that posses- 
sion of the real estate should be decreed to 
the plaintiff Josiah Harrison, to enable him 
to execute the trust contained in tlie will; 
and that the annuily devised to Mrs. Rowan 
might abate pro tanto, according to the 
amount of the personal estate of which the 
defendant Rowan had possessed himself, the 
same being charged with the payment there> 
of equally with the real estate. A plea to 
the jurisdiction was put in and overruled; 
upon the ground that though the defendants 
were residents of Pennsylvania, and were 
there sei*ved with the process, yet that it now 
appeared judicially to the court, that they 
had regularly entered their appearance by a 
solicitor of the court, and had submitted to 
sundry orders which had been made in tha 
cause. 

The cause was now argued upon a demur- 
rer to the whole bill, and the following caus- 
es were assigned: (1) That the cause is not 
within the jurisdiction of a court of equity, 
the plaintiffs having a plain, adequate, and 
complete remedy at law. (2) Because the 
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bill seeks to , abate the annuity devised to 
ilrs. Rowan. (3) Because Francis Sinniek- 
son is not made a party to the cause. In 
support of the first cause of demurrer, it was 
insisted that under the sixteenth section ot 
the act of congress of 24th September, 1799, 
as well as upon general principles, this bill 
cannot be supported, since there is a plain 
and complete remedy at law by ejectment, 
and that the chancery never entertains a bill 
for the proof and establishment of a will of 
lands, but leaves the party to prove it in the 
trial of the ejectment Where bills of this 
kind have been entertained, it has been mere- 
ly to perpetuate the evidence. 1 Madd. Gb. 
Prac. 206, 20T; Coop. Eq. PI. 125; 2 Ab. 4^; 
3 Brown, Pari. Cas. 35S; 1 Eq. Oas. Abr, 180; 

1 Vern.-10o; 2 Har. Ch. Prac. 93, 130; 2 
Madd. 239; Mitf. Eq. PI. 126. Surrender of 
the title papers which is asked for in the bill 
is no ground of jurisdiction. Coop. Eq. PL 
125. (2) It was denied that this is a proper 
case for abating the annuity devised to Mrs. 
Kowan, because the decision of the courts of 
probate being conclusive as to the validity 
of the will to pass the personal estate, so 
much of the will as charges this annuity on 
that fund, is to be considered as forming no 
part of the will. (3) Francis Sinnickson, one 
of the heirs at law of the testator, is an es- 
sential party to this suit, and his lunacy af- 
fords no excuse for not making him a de- 
fendant He is not a party, inasmuch as 
process is not prayed against him; and in 
truth as he is a citizen of this state, none 
can issue against him; which is fatal to the 
jurisdiction of the court. 2 Ves. Sr. 431; l' 
Har. Gh. Prac. 506; 2 Dick. 4G0; 1 Johns, 
Gh. 546. It was answered by the plaintiffs' 
counsel, as to the first point, that the proving 
and establishing a will are one of the ordinary 
branches of the court of chancery, particu- 
larly in the case of a ti*ust, where the trustee 
brings the bill to enable him to execute the 
trust. But all doubt is removed in a case 
where the cestui que trust is the plaintiff, 
and seeks to have the ti'ustee placed in a 
situation to execute the trust Pow. Dev. 
714; 3 P. Wms. 192; 2 Atk. 25; 2 Dick. 5S9; 

2 Atk. 56; 1 Madd. 359, 360; 1 Atk. 491; 1 
Dick. 74; 3 Brown, Ch. 347; 2 Atk. 424; Eq. 
Draftsm. 86; 2 Com. Dig. 379; 3 Atk. 366; 
1 P. Wms. 156, 226; 1 Madd.' 437, 438; 2 Atk. 
120, 424; 1 Ves. Sr. 177; 1 Atk. 628. As to the 
second point it was answered, that- if the 
argument on the other side were well found- 
ed, it would furnish no cause of demurrer. 
Whether the plaintiffs are entitled to an 
abatement can only be decided at the hear- 
ing. On the third point was cited 2 Madd. 
225, 226. Besides, it was stated by the 
plaintiffs' counsel, and not denied, that since 
the filing of the bill, Francis Sinnickson has 
died intestate, and without issue. 

Richard Stockton and Mr. Ewing, for plain- 
tiffs, 
air. Wall and J. R.IngersolI,for defendants. 
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WASHINGTON, ■ Circuit Justice. This is 
a bill on the equity side of this court, filed 
by a trustee and others claiming the benefit 
of the trust under the will of John Sinnick- 
son, deceased, against one of the heirs at law 
of the testator, and her husband; praying, 
amongst other things, an issue to .be directed, 
to try whether the testator did, or did not, 
make the said will; and in case the verdict 
should be in favour of the will, then that the 
same may be carried into execution, and the 
trustee be decreed to be put into possession 
of the lands devised to him in trust to enable 
him to execute the trust; and that the de- 
fendant may be decreed to deliver to the 
ti-ustee the deeds and muniments of title of 
said lands, which the bill charges to be in his 
possession. To this bill the defendant has 
demurred, and the principal question of im- 
portance arising out of the demurrer is, 
whether this court has an equitable jurisdic- 
tion of the cause. It is contended in support 
of the demurrer, 'that this is a case purely 
of a legal nature, for which a legal remedy is 
provided; and, therefore, that the jurisuic- 
tion belongs exclusively to the common law 
courts; that the substantial objects of the 
suit are to recover the possession of the lands 
mentioned in the will, which the bill charges 
to have been taken by the defendants, and to 
have the will established; both of which ob- 
jects, it is insisted, may be completely at- 
tained by an ejectment at the suit of the 
trustee against the heir at law, or any other 
person holding the possession. There being, 
therefore, a plain and adequate remedy at 
law, the jurisdiction of the equity side of this 
court is taken away; not only upon general 
principles of law, but by the express provi- 
sions of the sixteenth section of the act of 
congress, commonly called the "Judiciary 
Law" [1 Stat 82]. 

The whole of this argument proceeds upon 
the assumed ground that in every case, where 
a coiu:t of law is competent to afford a rem- 
edy, a court of equity cannot take cognizance 
of it, and grant relief; and great reliance 
seems to be placed upon the section of the 
act of congress referred to. But this is not 
the opinion of the court The expressions 
used in that section, "plain, adequate and 
complete," if they.affirmed the jurisdiction of 
the equity side of the court might possibly 
admit of a construction to enlarge the juris- 
diction beyond the ordinary sphere to which 
it has hitherto lieen extended; they certainly 
would not abridge it But used as .they are, 
they go no farther than to recognise and 
adopt the long and well established principles 
of the English court of chancery, upon the 
subject of the ordinary jurisdiction of a court 
of equity. Any other construction would un- 
settle those great land marks which have 
hitherto separated the two jurisdictions of the 
common law and equity courts; and would 
introduce all that uncertainty which is usu- 
ally attendant upon every new system. Pro- 
ceeding then upon the ground of the estab- 
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lishea jurisdiction of the court of cliaucery, 
we know that there are a number of cases in 
■n-hich a concurrent jurisdiction is exercised 
by the two courts; and in many of them, the 
ground of the equity jurisdiction is not that 
the common law courts are incompetent to 
afford a remedy, but that such a remedy is 
less complete than the court of equity, from 
the nature of its organization, is capable of 
affording. Cases, for example, of fraud, ac- 
count, dower and partition are clearly cog- 
nizable in the common law courts; and yet 
the court of chancery has always exercised a 
concurrent jurisdiction over them, upon the 
ground above mentioned. Courts of law 
have, in modern times, and with great pro- 
priety, dispensed with profert of a lost bond; 
and yet, the original jurisdiction of the court 
of equity to grant relief by establishing the 
instrument, remains unimpaired. We hold 
it, therefore, to be perfectly clear, that where 
a case is otherwise proper for the jurisdiction 
of a court of equity, it is no objection to its 
exercise tliat the party may have a remedy 
at law. On the other hand, we do not mean 
to lay it down that the mere circumstance 
that a more complete remedy can be afforded 
in the former, than in the latter court, is of 
itself a ground of jurisdiction. The inquiry 
must always be, whether the case is within 
any of the general branches of equity juris- 
diction, as claimed and exercised by that 
court. The court has deemed it proper to 
make these general observations upon the 
equity jurisdiction of this court; not be- 
cause the case under consideration rendered 
them necessary, but to correct what we con- 
sider to be an erroneous construction of the 
act of congress, refen-ed to on this subject. 

We now proceed to the more particular ex- 
amination of tlie objection as applied to the 
present case. That the trustee might main- 
tain an ejectment against the defendants, to 
recover the possession of the lands now in 
controversy, on the trial of which suit, the va- 
lidity of the disputed will might, and neces- 
sarily would be decided, cannot be denied; 
nor does the court think it necessary to decide 
whether this suit were brought by the trustee 
alone, he would, or would not be entitled to 
the relief prayed for. The real plaintiffs in 
this cause are those who claim a beneficial 
equitable interest iji the land devised lyy the 
will, and it will not, nor has it been denied, 
that the court of chancery has a clear origi- 
nal jurisdiction in such a case: not only so; 
but that Jurisdiction is exclusive, the cestui 
que trust having no remedy at common law, 
either against the tnistee, or against any 
other person holding adversely the fund, 
charged with the trust. It is true, as has 
been observed, that the trustee has a remedy 
at law to recover the possession, and thus to 
enable him to execute the trust. But are the 
cestui que trusts obliged to wait until this 
course has been pursued? They are at ail 
times competent to assert their equitable de- 
mands, however well or ill inclined the trus- 
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tee" may be to perform his duty. It was not 
indeed denied by the defendants' counsel, but 
that this bill might have been maintained by 
those persons, if the trustee had been a de- 
fendant in the cause; but it seemed to be 
supposed, that this acknowledged equity is 
tainted by the co-operation of the trustee. If 
indeed there was any weight in this argu- 
ment, the court would dismiss the bill as to 
the trustee; but surely it could afford no 
good reason for dismissing it as to the other 
plaintiffs, who can obtain relief no where but 
in equity. But there is in reality nothing in 
the objection. The jurisdiction of the court 
of chancery, upon the application of a cestui 
que trust, to enable the trustee to execute 
the trust, and to compel him to do so, stands 
upon the same ground. In both cases, the 
trustee must be a party to the suit, either as 
plaintiff or defendant, in order that he may 
be bound by the decree, and that the cestui 
que trust may thereby have the full benefit 
of it Upon general principles, therefore, we 
hold the jurisdiction of the equity side of tlie 
court to be indisputable, and if so, the ground 
of the demurrer is removed. The bill charges 
that John Sinnickson made a valid will, un- 
der which the plaintiff, Josiah Harrison, 
claims a right to the possession of the lands 
devised to him for the use of those entitled 
to the beneficial interest in them. T'-^ de- 
murrer having admitted the tnith of these al- 
legations, it is difficult to conceive upon what 
ground the court can dismiss the bill. The 
relief prayed for is to decree the defendant to 
deliver to the trustee the possession of the 
lands devised to Harrison by the will. If 
the validity of the will to pass real estate be 
admitted by the heir at law, such a decree 
follows of course; because, having jurisdic- 
tion of th6' cause, the court possesses every 
incidental power necessary to the due exer- 
cise of that jurisdiction. If the validity of 
the will be denied, the course of the com-t is 
to direct an issue to be formed to try that 
question at law by a jury, and upon the ver- 
dict which may be found, to grant, or to re- 
fuse, the relief. 

There are two minor points raised by the 
demurrer, which remain to be disposed of. 
The first is, that the bill prays an abatement 
of the annuity devised to the defendant, Mrs. 
Rowan, on a ground which the counsel for 
the defendants deny to be correct, and this is 
assigned as one of the causes of demurrer to 
the bill. The short, but conclusive, answer 
to this objection is, that, whether the annuity 
ought to abate or not, is a question not fit to 
be decided at this stage of the cause; and 
even if it were clear that the prayer is an 
improper one, that would not afford a ground 
for a demurrer to the whole bill. The other 
point is, that Francis Sinnickson, the son of 
the testator, is not made a party to the bill, 
and this is assigned as another cause of de- 
murrer. The bill states that this son was, 
during the life of the testator, a lunatic, total- 
ly incapable of managing his affairs, and so 
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contiuued to tlie time of bringing tliis suit. 
That a statute of lunacy had been taken out 
against him, and the defendant, Thomas 
Rowan, appointed his committee; but no 
process is prayed against the lunatic It is 
contended by the plaintiffs* counsel, that this 
was not necessary, inasmuch as the only per- 
son who is competent to defend him, is made 
a party defendant in the cause. The court 
is of a different opinion. A lunatic, as well 
as an infant, though both are incompetent, 
and may be equally so to act for themselves, 
must, in cases where their interests are sought 
to be afCected by the decree, be made parties 
to the suit; and, if as defendants, this can 
only be done by praying process against 
them. In the latter case, the com-t appoints 
a special guardian to defend him in that suit, 
and he answers the bill by the guardian so 
appointed. A lunatic, against whom process 
is issued, answers by his committee, under an 
order of the court appointing him for that 
purpose. If he has no committee, the court 
appoints some person as guai-dian to defend 
the suit, and to answer for the lunatic. The 
court is of opinion that Francis Siunickson is 
an essential party to this cause, being a co-heir 
with his sister, of the testator; that his in- 
terest can not fail to be afCected by any de- 
cree the court can make. This objection 
therefore is well taken. But the court can- 
not yield to the argument which was pressed 
upon us by the defendants' counsel, that, as 
Francis Sinnickson is stated to have been a 
citizen of New Jersey, the court has not ju- 
risdiction of the cause, and that the bill ought 
to be dismissed; although it is admitted that 
he has died since the institution of the suit 
For although the court would not make a 
decree in the cause unless all proper parties 
were before it, yet the objection for want 
of parties is not to the jurisdiction of the 
court, for that has been decided to be com- 
plete between the present parties, but to thfe 
relief sought against the present defendants, 
without joining the other heir. Where this 
objection is made and sustained; the court 
will order all proper parties to be made; but 
if by the death of those parties, such an or- 
der becomes nugatory, the omission to make 
them parties, or the want of jurisdiction in 
the court to make them such, cannot war- 
rant an absolute dismission of the bill as to 
the defendant properly before the court; if, 
when the order is asked for, the difficulty is 
removed by the death of those who ought 
originally to have been made parties. Al- 
though, therefore, the demurrer for want of 
pai-ties must be sustained, the death of Fran- 
cis Sinnickson not appearing on the plead- 
ings; yet the plaintiff will be at liberty to 
amend his bill by suggesting his death. 

This was accordingly moved for and 
granted, 

[In Case No. 6,140 a plea that defendants 
were not properly served with process was sup- 
ported, and the plaintiff given leave to amend. 
In Case No. 6,141 an issue devisavit vel non 
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was tried, and a verdict rendered for tlie -plain- 
tiff. In Case No. 6,142 a new trial was award- 
ed.] 



Case No. 6,144. 

HAflRISON V. STBBBY et al. 

[Bee, 244.] i 

District Court, D. South Carolina. Nov. 13, 
1S07. 

Bankruptot — Priority of Lien op United States 
— ^Foreign Cojimission of Bank- 

BUFTCr — ATTACHilEST. 

1. If the persons or property of debtors of 
the United States are within the jurisdiction 
of our courts, the United States have a priority 
to all other claimants. 

[See note at end of case.] 

2. The attachment act of this state is not af- 
fected by a commission of bankruptcy in Eng- 
land. No difference here between foreign and 
native creditors, under that act. 

[Cited in Blake v. Williams, 6 Pick. 288.] 
[See note at end of case.] 

3. An agent of the United States in England 
cannot, by conforming to the bankrupt laws 
there, lessen the priority established in favour 
of the United States here. 

[See note at end of case.] 

Bird, Savage and Bird, merchants of Lon- 
don, had been agents for the United States 
from the .month of June, 1802, about which 
time they had received remittances on ac- 
count of the United States, amounting to 
127,171 dollars; with other sums that have 
been since put into their hands: and this 
long before the existence of any other lien 
produced in this cause. In November, 1799, 
a house consisting of the same parties was 
established at New- York, under the firm of 
Robert Bird and Co. On the 10th Decem- 
ber, 1801, Henry Mertins Bird, and Benja- 
min Savage, the London partners, executed 
a power of attorney to Robert Bird, the part- 
ner, residing at New-York, in the usual form, 
appointing him their attorney for their joint 
and separate concerns, or as partners with 
Robert Bird, under the firm of Bird, Savage 
and Bird, of London, or Robert Bird and Co. 
of New- York. In this deed, none but the 
usual powers are given to Robert Bird. On 
the 3d December, 1S02, a deed under seal 
was executed by Robert Bird in the names 
of Bird, Savage and Bird, which he signed 
and sealed for himself, and for each of them, 
as their attorney. On the 31st January, 1803, 
he signed another paper of the like tenor and 
import, but without a seal, in the name of 
Bird, Savage and Bird, and Robert Bird and 
Co. By these he assigned to the complain- 
ant Harrison, his executors, administrators 
and assigns, upon the trusts therein men- 
tioned, all their Shares in certain goods and 
merchandize on board the ship Semii*amis, 
bound to the East Indies, and the profits 
thereof; and also the debts of Legarg, Theus, 
and Prioleau, and two other mercantile houses 

1 [Reported by Hon. Thpinas Bee, District 
Judge.] 
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in Charleston. It does not appear that these 
papers were recorded, or notice of the assign- 
ment giyen to the debtors. Six days after the 
date of this assignment, the house of Bird, 
Savage and Bird, in London, stopped pay- 
ment; and on the 27th March following the 
house of Robert Bird and Co. at New-York, 
did the same. On the 2d April, 1803, the 
first attachment against the property of Bird, 
Savage and Bird, was lodged in this city. 
Divers others were lodged on the 15th, 16th 
and 23d. The bankruptcy of the firm in Lon- 
don was declared in England 12th June, 1803. 
That of the house in New-York was declared 
on the 5th December following. 

BEE, District Judge. This bill is filed by 
Harrison the assignee, under the sealed deed 
of December, 1802, and the unsealed insti-u- 
ment of 31st January, 1803. He prays that 
this court will aid him in recovering the 
assigned property, and direct him in the ap- 
plication of it. Answers and claims have 
been filed by many creditors of the bank- 
rupts; by the assignees in England, and 
those under the commission in New- York. 
These compose, altogether, six classes of 
claimants. 1st. Harrison, as private assignee 
for particular creditors of Robert Bird and 
Go. 2d. The United States. 3d. The attach- 
ing creditors residing in the United States. 
4tii. Attaching creditors who reside abroad. 
5th. Assignees under the commission at New- 
York. 6th. Assignees \m.der the British com- 
mission. 

In determining on these different and dash- 
ing interests, I feel much satisfaction in the 
assurances of all the parties, that the final 
decision will be made by the supreme court 
of the United States.^ This consideration in- 
duces me to proceed in the cause with less 
reluctance than I should otherwise do; and 
in the discussion I shall fii'st speak of the 
claim of the United States as entitled to pri- 
ority over the rest. Fortunately, I can be at 
no loss upon this point; for the case of U. 
S. V. Fisher and Blight [2 Oranch (6 U. S.) 
358], in the supreme court, has, in my opin- 
ion, settled it. They determine that the Unit- 
ed States had a priority, in all cases what- 
soever, and I should feel myself bound by 
this as the law, even if I entertained a differ- 
ent private opinion. But I readily concur; for 
the pleadings and evidence shew that Bird, 
yavage and Bird, had received large sums 
of money as public agents of our govern- 
ment, before any other lien on their property 
existed. This gave a clear equitable priority 
not only under the spirit, but also under the 
letter of the act of congi-ess. It is objected 
that these bankrupts resided abroad; but 
this is not entitled to weight, for they could 
not, otherwise, have exercised their agency. 
Their persons, indeed, were not amenable to 
process from our courts, but their property in 
the United States was certainly liable. They 

2 LSee note at end of case.] 



were to all intents and purposes, receivers 
of public money, and are fully within the case 
of Blight and Fisher above mentioned. Nor do I 
think, as was contended, that any other agent 
of the United States could destroy their prior- 
ity of claim by proving their debt under the 
commission of bankruptcy in England, vot- 
ing for assignees, or laying an attachment 
against the property of the bankrupts. The 
decision in Blight and Fisher made every 
step of this sort unnecessary; but does not 
convert such endeavours to support a right 
into arguments for its destruction. 

As to Harrison's claim under the sealed 
deed, and unsealed paper, I think it cannot 
be supported to the extent contended for. 
Robert Bird had not, by the usage and custom 
of merchants, a power to execute a deed of 
tliis sort, and to sign and seal for his part- 
ners, without a more special authority. He 
could not have done so if he had been on the 
spot with the other partners; must less can 
he be allowed thus to charge them, at the dis- 
tance of three thousand miles. Besides, be- 
tween the date of these papers and the fail- 
ure of Bird and Savage, there was only an 
interval of six days. If, therefore, it should 
be determined that this is the deed of Bird 
and Savage, it must be considered as execut- 
ed in contemplation of bankruptcy, and, of 
course, bad. All that can pass under these 
instruments will be Robert Bird's share in 
the partnership stock comprehended in them. 

The third class of claimants are the attach- 
ing creditors here. The attachment act of 
this state is founded on a broad basis, and no 
commission of bankruptcy in England, even 
before om* separation from that countrj^ was 
ever allowed to interfere with its operation. 
Nor can the commission, taken out at New- 
York, avail in the present case, because these 
attachments were laid before it was obtain- 
ed. Two thirds, therefore, of the property 
mentioned in the deed and imsealed paper 
executed to Harrison, must be liable to the 
attaching Creditors, according to priority in 
the lodging of their attachments. As to the 
British creditors who have attached, our act 
makes no distinction between them, and 
those of the class I have just considered; nor 
shall I attempt to make any. If any surplus 
should remain after satisfying the preceding 
claims, the assignees imder the New- York 
commission will be entitled to receive it. Let 
all costs of suit be paid out of the funds of 
the bankrupts remaining in the hands of the 
.disti'ict attorney, after satisfaction of the 
claim of the United States. And let the reg- 
istrar, acting as master, lay before the court 
a statement of the several demands as they 
will be affected by this deci'ee. 

[NOTE. From this decree all the parties ex- 
cept the United States appealed. The opinion 
of the supreme court was delivered bv Chief 
Justice Marshall (5 Cranch [9 U. S.] 289). He 
held that the words of the act of April 4. 1800 
(2 Stat. 19), which entitled the United States 
to a preference, did not restrain that privilege 
to contracts made within the United States or 
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with American citizens. "The right of priority 
forms no part of the contract itself. It is ex- 
trinsic" Nor, according to the sixty-second sec- 
tion, is this priority waived by proving the debt 
before the commissioners of the bankrupt. 

[The assignment made to Harrison was held 
to be of no validity against the claimants, be- 
cause, being merely an assignment of a chose 
in action, it was a contract, rather than an actual 
transfer, and because it was made under cir- 
cumstances which expose it to the charge of 
being a frand upon the bankrupt laws.- The 
attaching creditors have no lien, and can only 
claim a dividend of the balance with the other 
creditors. The interest of Robert Bird in the 
company (one-third) was held to go to his as- 
signee. The remaining two-thirds were held 
liable to the attaching creditors according to 
the legal preference obtained by their attach- 
ments.] 
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HARRISON et al. v. STEWART et al. 

[Taney, 485.] i 

Circuit Court, D. Maryland. April Term, 1851. 

Bill of Lading — Bueach of Contract — Measure 
OF Damages — ^Paijties to Suit. 

1. The contract created by the signing of a 
bill of lading 'for the carriage of goods from 
one seaport to another, is a maritime one, and 
within the jurisdiction of the admiral^. 

2. "Where goods are shipped on board a vessel 
advertised to sail for a particular port, and a 
bill of lading is signed for their delivery at that 
port, the ship-owners are bound to carry the 
goods, by that ship, to the port of destination, 
unless prevented by some event beyond their 
control. 

3. A refusal to perform the voyage, without 
any legal justification, renders the.m liable to 
damages for their bteach of contract. 

4. In such case, if the consignee of the goods 
be merely the agent of the shippers, the latter 
are the proper parties to the suit, and entitled 
to recover the damages sustained. 

f). "Where, under the above circumstances, the 
ship-owners offered to return the goods, and the 
offer was not accepted, the measure of dam- 
ages to the shippers is not the full value of the 
goods: damages to that amount are given to 
the owner when the property is withheld from 
him against his consent, or has been lost through 
the misconduct of the defendant. 

6. The ship-owners were not bound to buy 
the goods because they had broken their con- 
tract; but were bound to make compensation 
for the damages sustained by its non-perform- 
ance. 

7. Neither could the opportunity which of- 
fered of shipping the goods b/ another vessel, 
without any additional cost or risk to the own- 
ers of them, be used as a bar, or in mitigation 
of damages; the shippers were not bound to 
seek or accept any other mode of conveyance, 
and it was the duty of the ship-owners to trans- 
port the goods in the manner specified in the 
bill of lading. 

8. The damage to the owners of the goods is, 
the difference in value between the goods at 
the port of shipment, and the price they would 
have commanded at the port of destination, if 
the contract had been performed; profits that 
the shippers might have made by ulterior spec- 
ulations, or by shipping them from the port of 
destination to other places and better markets, 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



are too remote to be taken into consideration 
in estimating the damages arising from the 
breach of the contract. 

[Appeal from the district cour,t of the Unit- 
ed States for the district of Maryland.] 

The respondents [David Stewart and 
George R. Vickers] were owners of the ship 
Charles and residents of the city of Balti- 
more. In the year 1849, they advertised her 
to be ready to receive freight for San Fran- 
cisco, and that she was then loading at the 
port of Baltimore, and would positively sail 
about the 20th of February. On the 17th of 
February, the libellants [William H. Harri-, 
son and Benjamin Harrison] shipped certain 
merchandise, to be carried to San Francisco, 
and received a bill of lading therefor, by 
which they were made delivei'able, at that 
place, to Joseph W. Finley, or his assigns. 
Finley was to go out as supercargo, and 
these goods were consigned to him for sale. 
Being unable to .get a full cargo, the owners 
determined to break up the voyage, and on 
tiie 7th of March, made arrangements with 
the owners of the ship Andalusia, then Vd. 
the port of Baltimore, and advertised to sail 
for San Francisco, by which the freight which 
had been intended to be sent by the Charles, 
was to be received on board the Andalusia, 
on the same 'terms as were expressed in tht 
bills of lading given to the shippers by the 
Charles. The libellants declined to accede 
to this arrangement, or to receive their goods 
back again, but insisted that they should be 
carried by the Charles, according to the term5 
of the bill of lading; or else that the re- 
spondents should purchase the goods, at the 
invoice price, including expenses. The re- 
spondents declined to do either, and deposit- 
ed the goods in their warehouse, subject to 
the order of the owners, and notified them of 
that fact This libel .was filed by the own- 
ers of the goods against the owners of, the 
Chai-les, to recover damages for a breach ot 
contract, In not delivering the goods at the 
port of San Francisco, claiming the whole 
value of the goods. The district court de- 
creed in favor of the libellants, for one hun- 
dred dollars damages and costs [case unre- 
ported], from which decree they appealed to 
this court 

John Glenn and John Nelson, for libellants. 
Wm. Schley, for respondents. 

TANEY, Ghreuit Justice. This case in- 
Tolves some questions of much commercial 
interest and has been fully argued by coun- 
sel; some preliminary points, however, which 
have been suggested in" the argumenl^ are, I 
think, free from difiiculty. For it is very 
clear that under the decisions of the su- 
preme court the contract created by signing 
the bill of lading was a maritime contract, 
and within the jurisdiction of the court ot 
admh'alty. It is equally clear, that the ship- 
owners were bound to convey the goods to 
the port of destination,, on the ship Charles, 
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unless prevented by some event beyond their 
control; and having refused to perform the 
voyage without any legal justification, thej- 
are liable to damages for their breach of 
contract. And as the libellants were the 
owners of the goods, and the consignee noth- 
ing more than their agent, they are the prop' 
er parties to this suit, and entitled to recover 
the damages they have sustained. 

The material question upon this appeal is, 
whether the damages awarded by tlie district 
court do not fall short of the amount which, 
in point of law, they are entitled to re- 
cover. In forming an opinion upon this sub- 
ject, it is necessary, in the first place, to ex- 
amine upon what grounds damages are to 
be given, and by what rule they are to be 
estimated. And it is proper to state, with 
precision, the principles upon which the judg- 
ment of the court is founded, in order that 
the decision in this case may not be misin- 
terpreted or misunderstood. 

It appeai-s that, after the respondents had 
determined that the ship Charles should not 
proceed to San Francisco, they offered to 
forward the goods by the Andalusia, without 
any additional cost or risk to the shippers; 
that this ship was quite equal, in her charac- 
ter and qualities for this voyage, to the ship 
Charles; and upon the refusal of the libel- 
lants to accept this proposition, the respond- 
ents offered to return the goods. But this 
was also refused; and the goods have since 
remained in the warehouse of the respond- 
ents, subject at all times to the order of the 
owners, if they chose to receive them. 

Under such circumstances, there can be no 
just reason for awarding to the libellants 
damages to the amount of the value of the 
goods. Damages to that amount are given 
as a compensation to the owner when prop- 
erty is withheld from him against his con- 
sent, or has been lost by the misconduct of 
the defendant; but in this case the shippers 
have not lost their goods, nor have they been 
detained from them for a moment against 
their consent. The legal right to them re- 
mains, and has always remained in the libel- 
lants; the goods themselves have always 
been within their reach and subject to their 
control, since the voyage was abandoned; 
and as they have not lost the property or 
possession of the goods, by the conduct ot 
the ship-owners, there would seem to be no 
justice in compelling the respondents to pay 
them their value. The ship-owners are not 
bound to buy them, because they have bro- 
ken their contract; but are boimd to make 
compensation for the damage sustained by 
its non-performance. 

Neither can the opportunity which offered 
of shipping the goods by the Andalusia, with- 
out any additional cost or risk to the libel- 
lants, be used as a bar, or in mitigation of 
damages. The shippers were not bound to 
seek or accept any other mode of conveyance; 
it was the duty of the ship-owners to trans- 
port the goods in the manner specified in the 



bill of lading; and that contract required 
that they should be carried to the port of 
destination in the ship Charles; nothing 
could excuse them from the performjnce of 
that duty but some unforeseen event which 
they had not the power to control; and if 
they failed to perform it, it is no excuse to 
say, that the libellants might have accom- 
plished the same object by another ship, or 
another contract. The shippers had a right 
to the faithful execution of the contract they 
had made, and to rely upon it; and were 
under no obligation to look further, or accept 
any other contract as a substitute for it. 

Under this contract, the respondents were 
bound to deliver these goods to the consignee 
of the libellants, at the port of San Francisco, 
and ttie damage which they have sustained, 
IS the difference in the value between the 
goods in the port of Baltimore, in the hands 
of the libellants, and the price they would 
have commanded, if the respondents had ful- 
filled their agreement. This is the amount 
of loss which the breach of conti-act occa- 
sioned, and is, therefore, the amount of com- 
pensation which ought to be awarded to 
them. It is upon this principle that the case 
of Bell V. Cunningham, 3 Pet. [28 U, S.] 85, 
was decided by the supreme court, and the 
rules there laid down are equally applicable 
to contracts of this description. The case of 
Smith V. Condry, 1 How. [42 U. S.] 28, de- 
pended upon different principles; it was a 
case of collision; the owners of the cai-go 
were owners of the injured vessel, and might 
liave forwarded the cargo by another ship, 
if they supposed the market would be better 
by an earlier arrival at the port of destina^ 
tion; if there was any loss, therefore, from 
the delay, it was occasioned by the acts of 
the ownei's of the goods. The owners oi tne 
offending vessel had no right to take posses- 
sion of the cargo and forward it to its des- 
tined port; the injury which they had done, 
was, the amount to which they had damaged 
it, and diminished its value by the collision, 
at the time and place where it happened. 

The remaining inquiry is, would the goods, 
if delivered according to the bill of lading, 
have commanded a higher price than they 
were worth in Baltimore, when the voyage 
was abandoned? In detei-mining this ques- 
tion, we must take into consideration the 
time when the vessel ought to have sailed, 
and the ordinary length of the voyage. She 
was advertised to sail "positively," about the 
20th February, 1849, and she was bound to 
sail on or near that day. The language of 
the advertisement does not confine her to a 
precise day, and it would depend upon the 
usage of trade to determine what delay was 
admissible; but in the absence of evidence 
as to usage, the language of the advertise- 
ment would not justify a delay of more than 
a few days, for it is upon the faith of this 
promise, that tlie merchant must be pre- 
sumed to have shipped his goods to a market 
liuown to be subject to sudden and great 
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fluctuations, and if lie sustains a loss by the 
unreasonable delay of the vessel, he is justly 
entitled to compensation. 

It is, however, not necessary to pinrsue this 
Inquiry; for if the Charles had sailed on the 
day mentioned in the advertisement, she 
could not, upon any reasonable calculation, 
have an-ived at San Francisco until late- in 
June. Captain Hugg describes the state of 
the market from May 1840, until near . the 
close of the year, during which time he was 
in California, or on that coast; and Captain 
Codman desa'ibes it, in like manner, from 
the 18th of August to the end of that year. 
They are both evidently men of much intelli- 
gence and observation, and fully acquainted 
with tlie matters of ^ivhich they speak; and 
they both desa'ibe the market at San Fran- 
cisco as in a state of great depression dur- 
ing the whole time they were respectively 
acquainted with it, and testify that the goods 
proposed to be shipped by the libeilants, at 
the prices mentioned in the invoice, must 
have resulted, not in a profit, but in a heavy 
loss. 

It is very true, that Mr. Finley thinks other- 
wise; his testimony has been taken under the 
act of congress, ex parte, since the decree was 
passed in the district court; and he states 
that, if the Charles had sailed at the time 
for which she was advertised, and arrived in 
the usual period of such a voyage, he could 
have sold these goods for an hundred per 
cent profit on the invoice price; but he does 
not mention any period in the spring of 1849, 
when the market became suddenly depressed. 
The testimony of Captain Hugg certainly ap- 
plies to a period antecedent to that at which 
the Charles could possibly have arrived, and 
Captain Codman, who arrived there in Au- 
gust, found the market in the same state of 
depression described by Captain Hugg; and 
although all of the witnesses agree that the 
market of San Francisco has been subject to 
sudden and violent fluctuations, there ap- 
pears to have been nothing but a continued 
glut and depression of price, from May, 1849, 
to the close of that year, so far as concerned 
articles like those contained in the libeilants' 
invoice. 

It may be, that Mr. Finley having remained 
in California ever since he went there in -the 
spring in 1849, may have confounded in his 
memory prices, which may have prevailed at 
an earlier period of the spring, with the 
prices of the period of which we are speak- 
ing; at all events, it is incumbent upon the 
libeilants who claim the damages, to prove 
that they have sustained damage; the court 
cannot presume the fact. Upon this point 
there is a dhrect conflict between the testi- 
mony of Sir. Finley and that of Captain 
Hugg, a witness equally respectable and en- 
titled to equal credit; and the testimony of 
the latter is also supported by that of Cap- 
tain Codman— not only by the state in which 
he found the market, but also by the char- 
llFED.CAS. — 43 



aeter of the population he describes, and the 
unsuitableness of the goods mentioned in the 
invoice to such a class of persons as, at that 
time, composed the population of San Fran- 
cisco. The testimony pf Mr. Finley cannot 
outweigh this proof, that no actual loss was 
sustained. 

In relation to the prices that might have 
been obtained for those goods, at Coquimbo, 
or other ports usually touched at in the Pa- 
cific, it is sufficient to say, that there, is no 
evidence upon this subject; Mr. Finley as 
well as the other witnesses, must be under- 
stood as speaking of the market of San Fran- 
cisco. And if this testimony is to be under- 
stood as referring to other ports, and to be 
correct as to prices there, it could not alter 
the judgment of the court. The contract of 
the respondents was to deliver the goods at 
San Francisco; there is no. engagement to 
stop or deliver them at other ports. Their 
value at that port is, therefore, the true test; 
and profits that the shippers might have 
made, by ulterior speculations, and by ship- 
ping them fx-om San Francisco to other places 
and better markets, are too remote to be 
taken into consideration, in estimating the 
" damages arising from a breach of this con- 
tract 

The decree of the district court must, there- 
fore, be afarmed, with costs. 



Case No. 6,145a. 

HARmSON V. The SUSAN LUDWIG. 

[Betts, Scr. Bk. 268.] 

District Court, S. D. New York. May 4, 1853. 

Sale of Vessel without Notice to Owxeks — 

DiVESTITDKE OF TiTLE. 

[A vessel when sold by the master, without 
notice to the owners, was safely anchored in 
the harbor of St Thomas, and not exposed to 
any immediate peril. She was of feeble struc- 
ture and adjudged unseaworthy, and was liable 
to destruction by being worm-eaten. It did not 
appear that with slight repairs she could not 
have been brought home, or that she would 
have been materially .worse if continued in her 
then situation until her owners were heard 
from. Held, that the sale did not divest the 
owners of their title.] 

[This was a libel in. rem by Alexander T. 
Harrison against the schooner Susan Lud- 
wig, her tackle, etc., to recover possession.] 

Before BETTS, District Judge. 

The schooner was sold by order of the mas- 
ter, at auction, at St Thomas, under the as- 
sumption of a case of extreme necessity, and 
that her total loss would follow without such 
step. 

Held, tha,t the master has no power to sell a 
vessel of his own authority, unless it appears 
on the spot that such ^ale is indispensable, 
and there be satisfactory evidence that he 
proceeded in entire good faith. The evidence 
of the master to the necessity and the up- 
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Tightness of liis own conduct is of cardinal 
importance, and tlie clearest reasons must be 
furnished for not producing it He is bound 
to use the credit and means at his command 
to preserve the vessel, and also to communi- 
cate with his owners, and repair the vessel so 
as to bring her to the best port of repair prac- 
ticable; and cannot sell her merely on his 
judgment, or that of surveyors, that her sale 
would best promote the interests of her own- 
ers. The master's powers in such case are 
strictly limited; and the more modified rule 
of maritime law in that respect does not de- 
part from the fundamental principle that the 
necessity of a sale must be of so urgent a 
character as not to admit of any other alter- 
native without imminent hazard of a total 
loss. This vessel had not been disabled at 
sea; she was safely anchored, and not ex- 
posed to any immediate peril. She was of a 
feeble structure and adjudged not seaworthy, 
and was liable to destruction by being worm- 
eaten; but it does not appear in the proofs 
she could not, with slight repairs, have been 
brought to the United States, or that she 
would have been materially worse if she con- 
tinued in her then situation until her owners 
were heard from. Her hull and spars, with 
small bower anchor, were sold for $40. Held 
that the libellants are not divested of their 
ownership by the sale, and that a decree be 
entered to deliver the vessel to them. Ques- 
tion of costs reserved. 
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HARRISON v. URANN et al. 

[1 Story, 64; 1 3 Law Rep. 92.] 

areuit Court, D. Massachusetts. May Term, 
18^. 

Parties ix Equity— Jgrisdictiok of United 
States Courts— Citizenship. 

1. The question of the jurisdiction of the Unit- 
ed States courts as to parties, can only apply as 
between the very parties, who, by ^a false al- 
legation, are brought within their jurisdiction. 
If therefore, one of several defendants admit, 
that his citizenship is rightly described,^ so as to 
found the jurisdiction of the court against him, 
the other defendants have no right to interfere 
in the matter. 

[Cited in Bains v. The James and Catherine, 
Case No. 756; Jewett v. Cunard, Id. 7,310.] 

[Cited in Smith v. Ford, 48 Wis. 145, 2 N. 
W. 150.] 

2. "Where a bill in equity was brought against 
several individuals, averring, that all of them 
were citizens of Massachusetts, and two of the 
defendants put in a plea, averring, that their 
co-defendant was not a citizen of Massachu- 
setts, it was Md, that the right to contradict 
this averment in the bill in this respect, and 
thus to oust the jurisdiction of the court, was a 
personal privilege of that co-defendant, of which 
he alone was entitled to avail himself. 



1 [Reported by William W. Story, Esq.] 
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3. The courts of the United States will dis- 
pense with the joinder of those persons, whose 
citizenship, if they were made parties to the 
suit, would oust the jurisdiction of the court, 
whenever, without prejudice to their rights, the 
court can proceed to decide the ments of the 
case as between the other parties properly be- 
fore it. 

[Cited in Nesmith v. Calvert, Case No, 10,- 
123.] 

Bill in equity. The bill was brought by 
[Thomas] Harrison, as administrator of Ellen 
Harrison, averring himself to be a citizen 
of Pennsylvania, against the defendants 
[Richard Urann, Elisha Copeland, Jr., and 
John Van Buskirk], averring them all to be 
citizens of Massachusetts, and was founded 
upon certain transactions, in which Van Bus- 
kirk acted as trustee of Ellen Harrison, with 
the other defendants, Urann and Copeland, 
with the assent and knowledge of the plain- 
tiff, her husband. It is unnecessary to state 
the particulars of the bill. Two of the de- 
fendants, Urann and Copeland, put in a plea, 
averring, that their co-defendant. Van Bus- 
kirk, was at the time of filing the bill a citi- 
zen of Pennsylvania, and not a citizen of 
Massachusetts. 

Mr. Gray, for plaintiff. 
B. R. Curtis, for defendant 

STORY, Circuit Justice. The sole question 
in this case is, whether the present plea can 
be supported, it being filed by Urann and 
Copeland, alone, averring, that Van Buskirk 
is not a citizen of Massachusetts, as averred 
in the bill, but is a citizen of Pennsylvania, 
Van Buskirk not joining in the plea, nor con- 
testing his own citizenship, as averred in the 
bill. Since the passage of the act of con- 
gress of the 28th of February, 1839, c. 36 [5 
Stat. 321], this is a question of far less im- 
portance than it formerly would have been; 
since, even if Van Buskirk be a necessary 
and proper party to the bill, in the sense of 
a court of equity, that act enables the court 
to dispense with his being made a party, and 
to proceed to decide upon the merits, as far 
as it may, between the parties before it, with- 
out prejudice to the rights of other persons. 
Indeed, it has been for a long time the prac- 
tice- of the courts of the United States to dis- 
pense with the joinder of parties, who, if they 
were made parties to the suit, would, in con- 
sequence of their citizenship, oust the juris- 
diction of the court, whenever without prej- 
udice to their rights, the court could proceed 
to decide the merits of the case between the 
other parties properly before it See West 
V. Randall [Case No. 17,424]; Wormley v. 
Wormley, 8 Wheat. [21 U. S.] 421, 451; Rus- 
sell V. Clarke's Ex'rs, 7 Cranch [11 U. S.] 69; 
Mechanics' Bank of Alexandria v. Setons, 1 
Pet [26 U. S.] 306; Vattier v. Hinde, 7 Pet. 
[32 U. S.] 252; Boone's Heirs v. Chiles, 8 
Pet [33 U. S.] 532; Elmendorf v. Taylor, 10 
Wheat [23 U, S.] 152; Carneal v. Banks, Id. 
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181; Harding v. Handy, 11 Wheat [24 U. 
S.] 103; Mallon v. Hinde, 12 Wheat. [25 U. 
S.] 193; Milligau v. MiUedge, 3 Cranch [7 
TT. S.] 220. The act enlarges the operation, 
and confirms the propriety of this practice. 

In the present case, it appears to me, that 
the plea cannot be maintained. It is a per- 
sonal privilege of Van BusMrk, and a per- 
sonal exception to the jurisdiction of the 
court, to contradict the averment in the bill, 
that he is a citizen of Massachusetts, which 
he alone is competent to take for himself. 
The other defendants have no more right to 
plead that he is not a citizen of Massa- 
chusetts, than they -would have to plead that 
he was an infant, or that another co-defend- 
ant was a feme covert, or was under any 
other personal incapacity to be sued. The 
citizenship of a party to a bill in equity is 
strictly a matter in abatement of the suit; 
and in no degree touches the merits. This is 
clear from the decision of the supreme court 
in Livingston v. Story, 11 Pet [36 U. S.] 393, 
where the court treated the plea, that the party 
was not a citizen of the state, as alleged in the 
bill, as a plea in abatement, founded on the 
personal disability or personal character of 
the party, although in. its effect it might go 
to the jurisdiction of the court In short. It 
is a personal right and personal privilege of 
the party himself, of which he alone can take 
the advantage, as a defendant, and with 
which his co-defendants have nothing to do. 
Suppose, in this case. Van Buskirk should 
come into court, and expressly admit or posi- 
tively assert himself to be a citizen of the 
state of Massachusetts, would it be compe- 
tent for any co-defendant to controvert the 
fact, or to insist upon an abatement of the 
suit, notwithstanding such an admission? 
Clearly, upon the true principles of pleading, 
both at law and in equity, such a plea would 
under such circumstances be unmaintainable. 
The main stress of the argument in support 
of the plea is, that the suit only lies between 
citizens of different states; and, therefore, it 
is a question going to the jurisdiction of the 
court under the constitution of the United 
States. But if it be so, it can only apply as 
between the very parties, who, by a false al- 
legation of citizenship, are brought within the 
Jurisdiction; for, as to all other parties, who 
are citizens of different states, there is noth- 
ing that affects the constitutional jurisdic- 
tion of the court The privilege, therefore, if 
it be one, of being exempted from the juris- 
■diction of the court, is one purely personal, 
and if the party chooses to admit, that his 
■citizenship is rightly described, so as to 
found the jurisdiction against hira, I am not 
able to perceive, what right other parties 
have to intermeddle in the matter. 

The plea in this case is an entire novelty; 
and I am not aware, that it has ever been 
supposed for a moment, that any defendant 
has a right to contest the alleged citizenship, 
except of himself, or of some party, who is a 
plaintiff; for if the jurisdiction be well found- 



ed as to himself and the plaintiff, it is a mat- 
ter for the consideration of the court in ex- 
amining the rnerits of the controversy, how 
far it can, or ought to proceed to a decree, 
without having other persons before it, and 
how far they can properly be dispensed with. 
Whether, in this case, the court can properly 
make a decree for the plaintiff, without hav- 
ing Van Buskirk before it as a party in his 
character as trustee, is a question of a very 
different nature from that now nnder dis- 
cussion. Whether he is a necessary or 
proper party will depend upon the act of 
congress, and also upon the general prin- 
ciples, which regulate the exercise of this 
branch of equity jurisprudence. I have no 
diflSculty in overruling the plea and assigning 
the defendant to answer further in the prem- 
ises. Plea overruled. 
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The HARRY. 

[9 Ben. 524.] i 

District Court, E. D. New York. May, 1878. 

Collision os Rahitax River— Lights— Evi- 

DBKCE. 

When at the trial the witnesses for one of two 
colliding vessels testified that tie bowlight of 
their vessel was burning, and on the day after 
the hearing of the cause the owners of the ves- 
sel caused the court to be informed, by their ad- 
vocate in open court, that although the light 
was burning it was covered with a tarpaidin at 
the time of the collision, held, that such a state- 
ment, made under such circumstances, though 
forming no part of the evidence given at the 
trial, must be regarded as an admission given 
in the cause, of the fact so stated. 

Two tugs, the Harry and. the May-Flower, 
each with a coal-boat in tow alongside, en- 
countered one another at night on the Rari- 
tan river, and a collision ensued, whereby a 
"chunker" towed by the May-Flower was in- 
stantly sunk with her cargo. The master of 
the chunker libelled both tugs for the loss 
of his boat, the coal on board, and his person- 
al effects. 

Henry T. Wing, for libellant 

Beebe, Wilcox & Hobbs, for the Harry. 

Man & Parsons, for the May-Flower. 

BENEDICT, District Judge. The collision 
out of which this controversy has arisen was 
plainly caused by the erroneous opinion 
formed by the pilot of the May-Flower, as 
he approached the Harry and her tow, that 
he was approaching a tow either at anchor, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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or going in the same direction with the May- | 
Flower. If the pilot of the May-Flower was 
justified })j the facts in forming that opin- 
ion, no fault was committed in shaping his 
course to pass to port instead of start oard 
of the Harry, as he had the right in such a 
reach of the river to choose either method 
of passing a tow, at anchor, or moving in the 
same direction he was. 

The pilot's opinion was justified by the 
facts if the Harry omitted to display the 
lights prescribed to be displayed by moving 
vessels, and the decisive question of the ease 
therefore is the question of fact whether the 
Harry, as she approached the May-Flower, 
was displaying the proper lights to indicate 
that she was an approaching vessel. 

The evidence as to the lights on the Harry 
is conflicting. There is positive evidence 
from those on board the Harry that her side 
and bowlights were set and burning, but the 
credit of those witnesses is impaired by the 
circumstance that when upon the stand they 
omitted to disclose the fact that their bow- 
light, although burning, was at the time cov- 
ered with a tarpaulin. When the evidence 
was closed the testimony of those on board 
the Harry was calculated to convey to the 
court the idea that the bowlight of the Harry 
was not only burning, but visible to ap- 
proaching vessels, whereas, as matter of 
fact, it was not then visible at all, having 
been covered from sight. 

The fact that the head-light of the Harry 
had been so covered, was stated to the court, 
by the advocate for the Harry, in open court, 
upon the day after the hearing of the cause 
and, as was declared, the statement was 
made to the court by direction of the own- 
ers of the Harry. A statement so made, al- 
though forming no part of the evidence, 
when made under such circumstances must 
be regarded as an admission in the cause, 
and it has been so considered. 

Looking then to the facts stated by the re- 
spective witnesses and the credit to which 
their respective statements are entitled, the 
weight of the evidence appears to.be in fa- 
vor of the conclusion that the proper lights 
were not displayed on the Harry. The only 
lights she displayed were the two vertical 
lights, but these lights would not in the ab- 
sence of the side and bowlights show an ap- 
proaching vessel that she was a tow in mo- 
tion; on the contrary, under the curcum- 
stances, and in the absence of other lights 
they were calculated to create the erroneous 
opinion formed by the pilot of the May-Flow- 
er when he saw them that the tow was at 
anchor, or going the same way, and must 
render the Harry responsible for the acci- 
dent that resulted therefrom. 
The decree will, therefore, be that the libel 
■ be dismissed with costs as against the May- 
Flower, and that the libellant recover as 
against the Harry the amount of the dam- 
ages sustained by reason of the collision 
mentioned in the pleadings. 
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HARSHMAN v. BATES COUNTY. 

[3 Dill. 150.] 1 

Circuit Court, W. D. Alissouri. 1874.2 

Municipal Bonds — Constitution of Missouri— 
Precedent Vote — Effect of Consolida- 
tion on Pkevious Vote. 

The constitution of Missouri (article 11, § 14) 
requires a two-thirds vote to authorize rminici- 
pal subscriptions to the stock of a railroad cor- 
poration. A township voted stock in company 
A, which afterwards, under a general law of 
the state, consolidated with company B, and 
formed thereby a new company, G. Held, that 
a subsequent subscription by the township to 
company G, by virtue of the prior vote to com- 
pany A, was unauthorized, and bonds which on 
their face recited these facts, were void, even 
in the hands of a bona fide holder for value. 
[Distinguished in Thomas v. Scotland Co., 
Case No. 13,909; Washburn v. Cass Co., 
Id. 17,213. Cited in Foote v. Johnson Co., 
Id. 4,912.] 
[Cited in City of Mt. Vernon v. Hovey, 52 

Ind. 569.] 
[See note 2 at end of case.] 

This is an action [by G. W. Harshman], 
against the county of Bates on a large num- 
ber of coupons originally attached to bonds 
issued by the county court of the above 
named county. 

The following is a copy of one of the bonds 
and coupons as set out in the petition (form 
of the bond): "No. 46. United States of 
America. $1,000. State of Missouri, county 
of Bates. Issued pursuant to articles of con- 
solidation in payment of stock due the Lex- 
ington, Lake & Gulf Railroad Company, con- 
solidated Oct 4th, A. D. 1870. Know aU men 
by these presents, that the county of Bates, 
in the state of Missouri, acknowleges itself 
indebted and firmly bound to the Lexington, 
Lake & Gulf Railroad Company, in the sum 
of one thousand dollars, which sum the said 
county of Bates, for and in behalf of Mount 
Pleasant township therein, promises to pay 
to the said Lexington Lake & Gulf Railroad 
Company or bearer, at the Bank of America, 
in the city and state of New York, on the 
18th day of January, A. D. 1886, together 
with interest thereon, from the 18th day of 
January, A. D. 1871, at the rate of ten per 
cent, per annum, which interest shall be pay- 
able annually on the presentation and deliv- 
ery at the said Bank of America, of the cou- 
pons hereto attached. This bond being is- 
sued under and pursuant to an order of the 
county court of Bates county, by virtue of an 
act of the general assembly of the state of 
Missouri, approved March 23d, 1868, entitied, 
•An act to facilitate the construction of rail- 
roads in the state of Missouri,' and author- 
ized by a vote of the people, taken May 3d, 
1870, as required by law, upon the proposi- 
tion to subscribe ninety thousand dollars to 
the capital stock of the Lexington, Ghillicothe 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 92 U. S. 569.] 
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& Gulf Railroad Company, and whicli said 
railroad company last aforesaid, and the for- 
mer Pleasant Hill Division of the Lexington, 
CbiUicothe «& Gulf Railroad Company were 
on the 4th day of October, 1870, consolidated, 
as required by law, into one company, under 
the name of the Lexington, Lake & Gulf Rail- 
road Company. And which said last named 
railroad company, as provided by law, and 
under the terms of said consolidation thereof, 
possesses all the powers, rights- and privi- 
leges, and owns and controls all the assets, 
subscriptions, bonds, moneys, and proper- 
ties, whatever, of the two said several compa- 
nies forming said consolidation, or either one 
of them. In testimony whereof, the said 
county of Bates has executed this bond by 
the presiding justice of the county court of 
said county, under the order thereof, signing 
his name hereto, and by the clerk of said 
court, under the order thereof attesting the 
same and affixing the seal of said court. 
This done at the city of Butler, county of 
Bates, this eighteenth day of January, A. D. 
1S71. Attest: "W. J. Smith, Clerk of the 
County Court of Bates County, Mo. B. H. 
Thornton, Presiding Justice of the County 
Com-t of Bates County, Mo. County Court of 
Bates County, Mo: (Seal.)" 

The following is the form of the coupons: 
"$100. Butler, Bates county, Mo., January 
18th, A. D. 1871. The county of Bates ac- 
knowledges to owe the sum of one hundred 
dollars, payable to bearer on the 18th day of 
January, 1873, at the Bank of America, in 
the city and state of New York, for one year's 

interest on bond No. . W. J. Smith, 

Clerk County Court Bates County, JMo," 

The plaintiff in his petition alleged that on 
the 18th day of January, 1871, the defendant 
issued its several bonds set out in the several 
counts of the petition (to recover the amount 
evidenced by coupons on which the suit was 
brought), by which it bound itself to pay to 
the Lexington, Lake & Gulf Railroad Com- 
pany and for and on behalf of Mount Pleas- 
ant township, in said county, one thousand 
dollars, which it promised to pay to said com- 
pany at the Bank of America, etc It alleges 
that prior to the 5th day of April, 1870, cer- 
tain tax-payers of Mount Pleasant township 
petitioned the county court of Bates county, 
setting forth their desire to subscribe §90,000 
to the stock of the Lexington, Chillicothe & 
Gulf Railroad Company, and thereupon the 
court ordered an election in tne said town- 
ship for May 3, 1870, which was held, and 
two-thirds of the qualified voters of the said 
township voting thereat voted for it- It fm*- 
ther aUeged tiiat on the 14th of July, 1870, 
another corporation was formed by the name 
of the Pleasant Hill Division of the Lexing- 
ton, Chillicothe & Gulf Railroad Company, 
and that these two corporations, one being 
the Lexington, Chillicothe & Gulf Railroad 
Company, and the other being the Pleasant 
Hill Division of the Lexington, Chillicothe 
& Gulf Hailroad Company, were on the 4th 
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day of October, 1870, consolidated under the 
name of the Lexington, Lake & Gulf Rail- 
road Company. That thereafter, to-wit, on 
the 18th day of January, 1871, the county 
court of Bates county, "in pursuance of the 
authority conferred upon it by the said vote 
of the people of said township, subscribed the 
said sum of §90,000 in behalf of said town- 
ship to said Lexington, Lake & Gulf Railroad 
Company (the consolidated railroad compa- 
ny); and liat said bonds (to which the cou- 
pons in suit were annexed) were, among oth- 
ers, issued by said court in payment of said 
subscription." 

Plaintiff in bis petition also states that 
said Lexington, Chillicothe & Gulf Railroad 
Company was by the terms of its charter to 
commence at the city of Lexington, In La- 
fayette county, Missouri, and thence to run 
southwardly from said city to Holden, on the 
Pacific Railroad, in. Johnson county; thence 
southwardly through said county of Johnson 
and the county of Cass, in the direction of 
Butler, in Bates county, and thence south- 
wardly to such point in said county as might 
be found most advantageous to connect said 
railroad with Fort Scott, Kansas; and that 
said Lexington, Lake & Gulf Railroad Com- 
pany was, by the terms of consolidation, 
agreed upon between said Lexington, Chilli- 
cothe & Gulf Railroad Company and said 
Pleasant Hill Division of said Lexington, 
Chillicothe & Gulf Railroad Company, to com- 
mence at said city of Lexington, and to run 
thence southwardly along the original route 
of said Lexington, Chillicothe & Gulf Rail- 
road to the southern boundary of Lafayette 
county, and thence south-westwardly through 
Jackson county to the city of Pleasant HiU, 
on the Pacific Railroad, in Cass county; 
thence southwardly through said Cass county 
to the south line of said county, where it was 
to intersect the original route of the said 
Lexington, Chillicothe & Gulf Railroad Com- 
pany; and from such point of intersection to 
such point in said Bates county as should be 
required to enable said consolidated company 
to demand, receive and avail itself of the 
subscriptions voted it by Mount Pleasant 
township as aforesaid, and by the township 
of Grand River, in said county, or either of 
them; thence to such point in or through 
Bates county as might be found most advan- 
tageous to connect with railroads, construct- 
ed or to be constructed in the state of Kan- 
sas, or to extend southward through such 
counties in Llissouri as might be most advan- 
tageous to connect or consolidate with rail- 
roads leading to the states of Arkansas or 
Texas, or to the Gulf of Mexico, Plaintiffs 
state that the amount of capital stock of said 
Lexington, Chillicothe & Gulf Railroad was 
fixed by its charter at two million dollars, 
and that the capital stock of said consolidat- 
ed road was also fixed by said articles of con- 
solidation at two million dollars, and that the 
duration of each of said corporations was 
fixed at one hundred years. Plaintiffs state 
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that said town of Butler is in or about the 
center of said Mount Pleasant township, in 
Bates county; and that said consolidated road 
is now located, graded and bridged from 
the said city of Lexington along the route of 
said consolidated road, as aboTe described, 
to said town of Butler, and for several miles 
southward of said town; that southward of 
said town, so far as built, it pursues the 
same general direction as the proposed line 
of said Lexington, ChiUicotne & Gulf Rail- 
road, as above described; and that north- 
ward thereof it pursues identically the same 
line in the counties of Bates and Lafayette, 
and that the greatest divergence between 
said two lines at any point is fifteen miles, 
and that the distance between said town of 
Butler and said city of Lexington is eighty- 
three miles. The plaintiff alleges that he be- 
came a holder of the coupons in suit before 
maturity and for value, ana asiss judgment 
for the amount thereof. 

The defendant demurs to the petition on 
the ground that it shows that the county 
court had no authority in law to make the 
subscription recited in the bonds or to issue 
the bonds in payment tnerefor, and because 
it also shows that the question of making the 
subscription to the new or consolidated com- 
pany was never submitted to a vote of the 
people of Mount Pleasant township, nor as- 
sented to by them as required by the consti- 
tution and laws of the state. 

T. K. Skinker, for plaintiff. 
Glover & Shepley and O. O. Bassett, for 
defendants. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. The following 
facts are recited in the bonds (the coupons on 
which are in suit), and alleged in the petition: 

1. That the bonds were "issued pursuant to 
articles of consolidation in payment of stock 
due the Lexington, Lake & Gulf Railroad 
Company, consolidated October 4, 1S70." 

2. That they were issued by the county 
"for and in behalf of Mount Pleasant town- 
ship," under the act of March 23, 1S6S, 
known as the "Township Railroad Aid Law." 
Laws 186S, p. 93; 1 Wag, St. p. 313. 

3. That the proposition submitted on the 3d 
day of May, 1S70, to the voters of the town- 
ship, and by the requisite majority then as- 
sented to, was whether they would authorize 
the county court to "subscribe $90,000 to the 
capital stock of the Lexington, Chillicothe & 
Gulf Railroad Company." 

4. That afterwai-ds, July 18, 1870, another 
corporation was newly formed under the laws 
of the state, namely, the Pleasant Hill Di- 
vision of the Lexington, Chillicothe & Gulf 
Railroad Company, and that afterwards, Oc- 
tober 4, 1870, under the act of March 24, 1870, 
these two companies (as recited in the bond) 
were "consolidated as required by law, un- 
der the name of the Lexington, Lake & Gulf 



Railroad," (the payee of said bond)— "which 
last named company," the bond continues, 
"as provided by law, and under the terms 
of said consolidation thereof, possesses all the 
powers, rights and privileges, and owns and 
conti'ols all the assets, subscriptions, bonds, 
moneys and properties whatever of the two 
said several companies forming said consoli- 
dation, or either of them." 

5. That afterwards, January 18, 1871, the 
county court, claiming to be authorized there- 
to by the above mentioned vote of May 3, 
1870, in Mount Pleasant township, and recit- 
ing this vote in the bonds, as its source of 
power, made the subscription, not to the com- 
pany to which it had been voted, but to a 
new company, into which that company had, 
after the vote, but previous to the subscrip- 
tion, been merged or consolidated under the 
laws of the state. 

Upon these facts, all of which appear on the 
face of the petition, and, substantially, all of 
them, on the face of the bonds in suit, the 
question is, whether the bonds are valid and 
binding obligations in the hands of a bona 
fide holder? This case contains an element 
not in the Cass county township bond cases 
decided at this term on demurrer, growing 
out of the fact that here the subscription was 
made after the vote was taken, to a new or 
consolidated company. Jordan v. Cass Co. 
[Case No. 7,517]. 

The case also differs, as I think, from other 
cases in this court, and from cases decided by 
the supreme court of the United States, in the 
circumstance that all of the facts relied on as 
showing the want of power to issue the 
bonds, are recited in the bonds themselves; 
and clearly, as it seems to me, it must be true 
that the holder of these bonds is chargeable 
with actual notice of the facts therein stated 
concerning them; and if such facts show that 
in point of law the county court had no power 
to make the bonds, the holder is conclusively 
presumed to have knowledge of such want 
of authority. If the facts stated in the 
bonds, and averred in the petition, show that 
there was no power to issue the bonds, ajid 
if the plaintiff is affected with notice of these 
facts, and of their legal consequences, we 
have no question here as to the rights of an 
innocent holdei* for value; for the case is the 
same as if the action tvere by the railroad 
company to which the subscription was made 
and the bonds delivered. 

The case differs also from those in which 
the subscription was made by the county 
court without a vote of the people, under au- 
thority to do so, contained in special char- 
ters granted prior to the adoption of the con- 
stitution, as in Nicolay v. St. Clair Co. [Case 
No. 10,257], decided at this term. 

The provisions of the constitution, and the 
general law of the state in pursuance of it, 
apply to this subscription; so that, as be- 
tween the county or the people of the town- 
ship, on the one hand, and the railroad com- 
pany, or any holder of the bonds with actual 
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notice, on the other, an assent of two-thirds 
of the qualified voters of the township to the 
making of the subscription Is an indispensa- 
ble prerequisite to its lawfulness, and to the 
validity of the bonds issued in payment there- 
for. . 

The constitution of Missouri, of 1865, con- 
tains the following: "The general assembly 
shall not authorize any county, city or town 
to become a stock-holder in or loan its credit 
to any company, association or corporation, 
unless two-thirds of the qualified voters of 
such county, city or town, at a regular or 
special election to be held therein, shall con- 
sent thereto." Article 13, § 14. 

And this requirement of a two-thirds vote 
as a condition of the right of any county, city 
or town, to take stock in or loan credit to 
any railroad company, is also made in the 
enactments of the legislature passed in pur- 
suance of the above mentioned provision of 
the constitution. Wag. St p. 305, §§ 17, 18, 
And such a precedent vote is also required 
in the township railroad aid act of March 23, 
1S68, under which the vote was taken and 
the bonds now before the court were issued. 
Jordan v.- Cass Co. [supra], at this term. 

Accordingly, the question was submitted to 
the voters of Mount Pleasant township, on 
the 3d day of May, 1870, whether they would 
subscribe 590,000 to the Lexington, Chilli- 
cothe & Gulf Railroad Company; and the 
requisite two-thirds of those voting at the 
election voted therefor. But before any sub- 
scription was made, or bonds issued, or steps 
taken to carry out this vote, the company in 
whose favor the aid was voted consolidated 
with a distinct corporation not in existence 
when the election was held, and the two las 
recited in the bond) were merged "into one 
company, under the name of the Lexington, 
Lake & Gulf Railroad Company;" to which, 
in January following, the subscription, un- 
der the vote of the previous May, was made, 
and the bonds in suit issued. 

The consolidation was made under the act 
of March 24, 1870, which authorizes a ma- 
jority in interest of "any two or more rail- 
road companies in the state * * * to con- 
solidate in the -whole or in the main, and 
form one company, owning and controlling 
such continuous line of road, with all the 
powers, rights, privileges and immunities, 
and subject to all the liabilities and obliga- 
tions to the state, or otherwise, which be- 
longed to or rested upon either of the com- 
panies making such consolidation." Wag. 
St p. 314, § 56. So that, upon the face of 
the act, it appears that upon the consolida- 
tion being effected in pursuance of its provi- 
sions, the old corporations are merged in 
the new, which, however, succeeds to all the 
rights, powers, privileges and immunities, 
and is subject to all the liabilities and obli- 
gations, of both the companies maiking the 
consolidation. And such would appear to be 
the effect of the consolidation, were there no 
statute provisions upon the subject Clear- 



water V. Meredith, 1 Wall. [08 TJ. S.] 40; 
McMahan v. Morrison, 16 Ind. 172; Tomlin- 
son V- Branch, 15 Wall. [82 TJ. S.] 465. 
■Under the legislation of the state, when 
two companies consolidate and form one, the 
stock is changed, and the former companies 
become extinct, and the line of the road is 
changed as may be provided in the articles 
of consolidalion. In the case before the 
court, the nature of the changes in the line 
of the road of the consolidated company *is 
set forth in the petition. And it seems to me 
to be perfectly clear, upon well-settled prin- 
ciples of law, that a subscriber to the stock 
of company A, after it has consolidated with 
company B, and formed company C, can not 
be compelled by the latter company to pay 
the subscription; and the plain reason is 
that such was not "his contract Such a 
change is structural and organic, and is not 
binding upon a non-assenting subscriber or 
stockholder, unless the right to make it is 
given by statute, or was reserved at the time 
the corporation was created, or the contract 
of subscription made. 

In support of these views, the case of 
Clearwater v. Meredith, supra, decided by 
the supreme court of the United States, is a 
direct authority; and if it can not be recon- 
ciled with the majority opinion in the Pacific 
R. Co. V. Hughes, 22 Mo. 291, it would not be 
difficult, perhaps, to show that the views of 
the supreme court of the United States, 
aside from their authoritative force in this 
court, are most consonant with principle, and 
with adjudications elsewhere. It follows 
that if the subscription which Mount Pleas- 
ant township authorized by its vote had ac- 
tually been made, it could not have been en- 
forced by the new company; if made by the 
counts, court to the new company, it would 
be without authority, and bonds issued there- 
for would be both unauthorized and without 
consideration, and could not, therefore, be 
enforced by the new company, or by any 
holder with notice of the facts, unless by 
virtue of the act of March 24, 1870. 

But the case in hand is one where no sub- 
scription was ever made to the company to 
which it was voted; and it might be con- 
ceded that if it had been actually made, the 
right to it would pass by operation of the 
statute to the new company, without the con- 
cession involving the consequence of a liabil- 
ity upon a subscription made for the first 
time after the new corporation was formed. 

The opposite view would nullify the con- 
stitutional provision, by defeating the pur- 
pose it was designed to accomplish. The 
theory of the constitution and the acts of the 
legislature passed in pursuance of it, is, that 
no stock in a railroad comi^any shall be 
taken by the public corporations or munici- 
palities of the state, unless two-thirds of the 
voters sustain it; and it is necessarily im- 
plied that the company whose stock is to be 
taken and paid for in bonds must be speci- 
fied and known. Is it possible that when 
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the people vote that they will take stock In 
a particular company, which is named, tiiis 
will authorize the county court to make the 
subscription to another corporation? The 
frauds which such a doctrine would produce, 
and the injustice which would result from it, 
may be readily foreseen, and need not be 
portrayed. By such a construction the con- 
stitutional provision, which was conceived 
in the highest wisdom, and was intended to 
remedy for the future a mischief then al- 
ready begining to be felt, would be deprived 
of effective operation, and rendered of little 
or no value. The principle, where the law 
requires a precedent vote, and the vote is in 
favor of the municipal or public corporation 
subscribing to tlie stock of a particular com- 
pany, tliat a subscription to the vote of an- 
other and distinct corporation is imaTithor- 
ized and not binding, was decided by the su- 
preme eom*t of the United States in the case 
of aiarsh v, Fulton Co., 10 Wall. [77 U. S.] 
670, and that, too, in a case where the face 
of the bonds did not so fuUy as in the case 
at bar display the history of their issue, and 
of the subscription in wliieh they originated. 

In my judgment, under the principles es- 
tablished by the cases of Clearwater v. Mere- 
dith, and Marsh v. Fulton Co., above men- 
tioned, the coimty eom't of Bates county had 
no power to make the subscription recited 
in tlie bonds here in question, or to issue the 
bonds; and I consider this view to be con- 
sistent with the many cases in which that 
court has decided, in substance, that nothing 
but a want of power to issue such seciu"ities 
can avail against a holder for value, without 
actual notice of the equities set up by the 
way of defense. 

I might dwell upon the fact that the stat- 
ute in relation to the consolidation was, as 
in the case of Clearwater v. Meredith, per- 
missive and not mandatory upon the com- 
panies; and point out the hardship of hold- 
ing the township or its people bound by a 
subscription to a consolidated company, when 
they had never authorized such a subscrip- 
tion, nor ever had an opportunity to vote 
against or oppose the consolidation; but it is 
scarcely necessary to do so. 

As the facts which in law show the bonds 
to have been issued without authority appear 
on their face, and are alleged in the petition, 
it is my judgment that the plaintiff can not 
recover thereon; and accordingly, the de- 
murrer to the petition will be sustained. 
Judgment accordingly, 

KREKBL, District Judge, dissented. 

Thereupon the circuit judge announced the 
following points of disagreement between 
himself and the district jiidge: 

The judges of the court were opposed in 
opinion upon the question whether the peti- 
tion set forth a legal cause of action against 



the defendant. Also, upon the question 
whether the demurrer to the petition ought 
to be sustained. Also, upon the question 
whether the county court had authority, un- 
der the constitution and laws of the state of 
Missom-i, to subscribe to the stock of the con- 
solidated company, under the vote of the 3d 
of May, 1S70, in favor of one of the compa- 
nies, which, after the vote, but before the 
subscription, consolidated with another com- 
pany, forming thereby the company to which 
the subscription was made and the bonds is- 
sued. Also, upon the question whether the 
recitals in the bonds affected the plaintiff 
with notice of facts which defeat his right 
to recover thereon, 

NOTE 1. The foregoing decision was made 
before the judgment of the supreme court in 
Nugent v. Supervisors of Putnam Co., 19 Wall. 
[86 U. S.] 241. That case differs from the one 
above reported, in this: There the subscription 
to one of the constituent companies was before 
the consolidation, here it was afterwards. In 
this case there was nothing but a bare vote be- 
fore the consolidation and that, without more, 
creates no contract between the municipality 
and the railroad company. This is clear in 
principle and is settled law. Aspinwall v. Coun- 
ty of Jo Daviess, 22 How. [63 U. S.] 364; Dill. 
Mun. Corp, § 42. Under the constitutional pro- 
vision requiring a vote of the people before any 
municipality shall "become a stockholder in ot 
loan its credit to any company," I still think 
that the subscription, or agreement to sub- 
scribe, must be to the company in whose favor 
the vote was taken, and that this vote cannot 
be carried over to the consolidated company and 
the subscription made to it. Whether this view 
is reconcilable with the opinion of the supreme 
court in the Nugent Case, remains yet to be de- 
cided. I think the cases can be and ought to be 
distinguished, and after reading the foregoing 
opinion in the light of the opinion of the Nugent 
Case, I am still satisfied with it, and that any 
other doctrine practically nullifies the consti- 
tutional provision, which originated in neces- 
sity and was intended to protect the people 
from the abuse of the power to aid railroads by 
loaning them their credit or purchasing their 
stock. See Thomas v. Scotland Co. [Case No. 
13,909]. 

[NOTE 2. From this judgment sustaining 
the demurrer the plaintiff appealed to the su- 
preme court (92 U. S. 569), where, in an opin- 
ion by Mr. Justice Bradley, the judgment of 
the circuit court was aflarmed. The "Township 
Aid Act" of 1868 was held to be repugnant to 
the fourteenth section of article 11 of the con- 
stitution of Missouri adopted in 1865, the speci- 
fications mentioned therein being held to em- 
brace every political organization which couM 
be supposed capable of making a subscription. 

[The objection to the validity of the subscrip- 
tion on the ground that the vote was for one 
company and the county court substituted an- 
other was also sustained. "The law authoriz- 
ing the consolidation of railroad companies does 
not change the law of attorney and constitu- 
ent." "Tt does not continue in existence pow- 
ers to subscribe for stock, given by one person 
to another, which, by the general law, are ex- 
tinguished by such a change."] 
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Case nSTo. 6,149. 

HART V. BRIDGEPORT. 

[13 Blatchf. 289.] i 

Circuit Court, D. Connecticut. JNfarch 28, 
1S76. 

MUXICIPAL COBPORATXOS — NEGLIGESCE OP SERV- 
ANTS— ULTRA ViKES. 

1. A municipal corporation is not liable to an 
injured party, for the negligence of its mayor 
and its police officers, who have sufficient power 
and ability to preserve the peace and protect 
property, in not discharging the duty of pro- 
tecting private property against a known viola- 
tion of law. 

2. The distinction pointed out between the 
public, governmental duties of a municipal cor- 
poration and its private or corporate duties. 

3. A municipal corporation is not liable for 
the unlawful acts of its officers, committed ultra 
vires, and not colore officii, in the known and 
wilful violation of law. ■ 

[Cited in Greenwood v. Town of Westport, 60 

Fed. 571.] 
[Cited in Russell v. City of Tacoma (Wash.) 

35 Pac. 606.] 

At law. 

Levi Warner, for plaintiff. 

Morris W. Seymour, for defendant 

SHIPItfAN, District Judge. This is an ac- 
tion of trespass on the case, against the city 
of Bridgeport, a municipal corporation in- 
corporated by the legislatmre of the state of 
Connecticut The plaintiflE [Carmi Hart], a 
citizen of the state of New York, alleges, in 
his declaration, that on June 23d, 1869, he 
was, and ever since hqs heen, the owner and 
possessor of a described parcel of land within 
the corporate limits of the city of Bridge- 
port, and upon which a planing miU, foundry 
and other buildings were situate, and that 
he was also the owner of a steam engine, boil- 
er and other machinery situate in said build- 
ings, of all which real and personal proper- 
ty he. was, on said day, entitled to the undis- 
turbed and quiet enjoyment; that, "on said 
day, the defendant was, and ever since has 
been, a municipal corporation, under and by 
virtue of the laws of the state of Connecticut, 
having a mayor and other executive officers 
under his and its control, and having police 
authority and powers, and a legally consti- 
tuted police, employed and paid by said city, 
and under its control, and having all other 
powers incident to, and necessary for, the 
full and ample protection of property within 
its limits, and especially for the protection 
of the property of the plaintiff, hereinbefore 
described, from the injm'y. wrongs and tres- 
passes hereinafter mentioned, all of which 
powers were given and granted to the de- 
fendant to enable it, among other things, to 
protect the said property of the plaintiff and 
others, and that it then became and was, 
and ever since has been, the duty of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 



CCase IS^o. 6,149) HAET» 

said city of Bridgeport, by reason of tlie 
facts aforesaid, and by virtue of the laws 
of said state of Connecticut to protect the 
plaintiff from the Injury to his said property 
and estate, hereinafter mentioned and de- 
scribed; yet the plaintiff says, that the de- 
fendant, its duty in the premises not regard- 
ing, did not perform the same, and did not 
protect the plaintiff in the possession, use and 
enjoyment of his said property, but wholly 
neglected and refused to protect him therein, 
as it might have done, and as it was its 
duty to have done, but, its said duty not 
regarding, and contriving and intending to 
injure the plaintiff, the defendant, on said 
23d day of June, 1869, suffered sundry per- 
sons, without law or right and contrary to 
the mind and will of the plaintiff, and with 
the full knowledge and assent of the defend- 
ant, and in presence of the mayor and police 
of said city of Bridgeport, with force and 
arms, to enter into and upon the said prem- 
ises of the plaintiff, then in the possession of 
the plaintiff, and to continue in and upon 
said premises thereafter, until and upon the 
27th day of June, 1869, and with the knowl- 
edge and consent of the defendant, and of 
the mayor and police aforesaid, on and dm*- 
ing the days aforesaid, unlawfully 'and with 
force and arms, to eject the plaintiff from 
said premises, and tear down and remove 
said building, and carry away, break and 
destroy said steam engine and boiler, and 
said machinery and patterns, and dispose of 
the same to their own use, whereby the plain- 
tiff has wholly lost and been deprived of the 
same, though the plaintiff then and there re- 
quested and demanded said defendant to 
protect him in his said property feom said 
unlawful acts so done as aforesaid, as the 
defendant well knew that all said acts of 
violence, by which said property was so de- 
stroyed, were done without right, or claim of 
right, to do the same, and that the same were 
done in violation of law; yet, then and there 
contriving and intending to injure the plain- 
tiff, the defendant, by its officers and agents, 
protected said persons in the doing of said 
unlawful acts, and in the destruction of said 
property, and, by its officers and agents, then 
and there prevented the plaintiff from resist- 
ing the destruction of said property, as he 
might and would lawfully have done had he 
not been so prevented by the defendant by 
means of which neglect, wrongful acts and 
trespasses of the defendant the plaintiff has 
been greatly injured, and has lost and been 
deprived of said buildings, steam engine, boil- 
ei^ machinery, and patterns of machinery, to 
tlie damage of the plaintiff." To this declara- 
tion the defendant has demurred generally. 

(1.) The principal question of law presented- 
by the demurrer is, whether a municipal cor- 
poration is liable to an Injured party, for the 
negligence of the mayor and its public offi- 
cers, who have sufficient power and ability to 
preserve the peace and protect property, in 
not discharging the duty of protecting private 
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property against a known violation of law. 
The general question of the liability of munic- 
ipal corporations for negligence in the per- 
formance of public governmental duties, and 
in the performance of corporate duties, has 
been frequently considered by the courts in 
this country. The decisions of those courts 
to which we are accustomed to yield the high- 
est respect, have been uniform, and the re- 
sults which they have reached are clearly 
stated by Chief Justice Butler, in Jewett v. 
New Haven, 38 Conn. 387. The principles 
which are here quoted, though contained in a 
dissenting opinion, are those which have been 
adopted by an undivided court in four recent 
cases in this state. The dissent was upon the 
application of the principles in the particular 
case which was then under consideration. 
The learned chief justice says: "1. Officers 
and agents of the government partake of its 
immunity, and are not liable for negligence 
in the performance of functions or duties 
which are strictly governmental, whether 
such agents act in a corporate or individual 
capacity. But such immunitj'' does not reach 
to or protect a contractor or his servants, who 
contracts with the government, or its officers 
and agents, to perform a governmental work. 
2. Jlunieipal corporations, to the extent that 
they are authorized or directed to exercise 
public governmental powers and perform 
public governmental duties, solely for the 
general good, are governmental agencies, and 
entitled to immunity in respect to the acts of 
their subordinate officers or agents. But, 
where the power and duty are not govern- 
mental, and, in special cases, whe?'e they are, 
but where the corporations derive some spe- 
cial pecuniary benefit or advantage from the 
exercise of the power, or have specially un- 
dertaken to perform the duty, in consideration 
of some special advantage, the rule is 
otherwise, and they are liable, like other cor- 
porations, for actual misfeasance. 3. The 
original and ordinary municipal agencies for 
this state are counties, towns and school dis- 
tricts. Special city and borough charters 
have also been granted to the inhabitants of 
densely populated portions of towns, at their 
request, in part to enable them to exercise the 
ordinary governmental powers which the 
town before exercised over the same territory, 
more efficiently, but mainly to enable them to 
enjoy a variety of other special powers and 
privileges not governmental, for the special 
benefit of the local community," To the same 
effect are the cases of Oliver v. Worcester, 
102 Mass. 489; Buttrick v. Lowell, 1 Allen, 
172; City of Richmond v. Long's Adm'r, *17 
Grat. 375; Western Sav. Funds Society v. 
City of Philadelphia, 31 Pa. St. 175; Bailey 
V. Mayor of New York, 3 Hill, 531; Lloyd v. 
City of New York, 1 Seld. [5 N. Y.] 369; Mar- 
tin V. Brooklyn, 1 Hill, 545; Western Ho- 
meopathic College V. City of Cleveland, 12 
Ohio St. 375; Hewlson v. New Haven, 37 
Conn, 475; Torbush v. City of Norwich, 38 
Conn. 225; Mead v. New Haven, 40 Conn. 



72; and Weightman v. Washington, 1 Black 
[66 U. S.] 39, 49; and it may be considered 
as settled, that "a city which has assumed, or 
on which is imposed, a public governmental 
duty, is not liable for the nonperformance or 
negligent performance of such duty, and it 
makes no difference that the duty is imposed 
by a special charter which the city has ac- 
cepted." Hewison v. New Haven, 37 Conn. 
475. 

The principal difficulty which courts have 
experienced, has been in ascertaining, clearly 
and accurately, the line of demarcation be- 
tween public governmental duties and private 
or corporate duties, and has not been in the 
determination of the question, whether, for a 
refusal to discharge public duties, the corpo- 
ration was or was not liable. Public duties 
are, in general, those which are exercised by 
the state as a part of its sovereignty, for the 
benefit of the whole public, and the discharge 
of which is delegated or imposed by the state 
upon the municipal corporation. They are 
not exercised either by the state or the corpo- 
ration for its own emolument or benefit, but 
for the benefit and protection of the entire 
population. Familiar examples of such gov- 
ernmental duties are the duty of preserving 
the peace, and the protection of property from 
wrong-doers, the construction of highways, 
the protection of health and the prevention of 
nuisances. The execution of these duties is 
undertaken by the government because there 
is a universal obligation resting upon the gov- 
ernment to protect all its citizens, and because 
the prevention of crime, the preservation of 
health, and the construction of means of in- 
tercommunication are 'benefits in which the 
whole community is alike and equally inter- 
ested. Private or corporate powers are those 
which the city is authorized to execute for its 
own emolument, and from which it derives 
special advantage, or for the increased com- 
fort of its citizens, or for the well ordering 
and convenient regulation of particular class- 
es of the business of its inhabitants, biit are 
not exercised in the discharge of those genei"- 
al and recognized duties which are undertaken 
by the government for the universal benefit. 
Examples of well understood coi-porate pow- 
ers are, the right to make sewers, to introduce 
water and gas, to establish parks, to build 
public markets, to regulate private carriers. 
The difference between these two classes of 
duties is thus stated by Chief Justice Nelson, 
in Bailey v. Mayor of New York, 3 Hill, 539: 
"The distinction is quite dear and well set- 
tled, and the process of separation practica- 
ble. To this end, regard should be had, not 
so much to the nature and character of the 
various power^ conferred, as 1o the object and 
purpose of the legislature in conferring them. 
If granted for public purposes exclusively, 
they belong to the corporate body in its pub- 
lic, political or municipal character. But, if 
the grant was for purposes of private ad- 
vantage and emolument, though the public 
may derive a common benefit therefrom, the 
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corporation, quoad hoc, is to be regarded as a 
private company." 

Such being the general distinction between 
governmental and corporate duties, there has 
never been any difference of opinion as to the 
class within which the preservation of the 
peace and the protection of property belongs. 
The duty has universally been considered to 
be of a public nature. It is discharged, in 
general, by the police force of the state, or 
city. These oflScers are officers of the law, 
whose appointment is delegated to the city by 
the state, in order that this general duty may 
be easily and conveniently performed, and 
are not, in the exercise or in the non-exercise 
of their police powers, agents or servants of 
the city. 

(2.) It is claimed by the plaintiff that the 
declaration also alleges a positive trespass, 
and the actual commission of an unlawful act 
by the city authorities, for which the corpora- 
tion is liable as a trespasser. The allegations 
are, that the defendant,- by its officers and 
agents, protected the persons who were de- 
stroying the plaintiff's property, and prevent- 
ed the plaintiff from resisting the destruction 
of said property, as he might have done had 
he not been so prevented. It is further al- 
leged, that the acts of violence were well 
known by the defendant to be done without 
right or daim of right, and in violation of 
law. The substance of these averments is, 
that the mayor and the police officers were 
co-trespassers, not acting colore officii, but in 
open and known hostility to the requirements 
of law. Assuming that the averments are 
sufficiently definite to sustain the action, the 
corporation is not liable for the unlawful acts 
of its officers, committed ultra vires, and not 
colore officii, in the known and wilful viola- 
tion of law. Thayer v. Boston, 19 Pick. 511; 
Buttrick v. Lowell, 1 Allen, 172; Western 
Homeopathic Medicine College v. City of 
Cleveland, 12 Ohio St 375. The demurrer is 
sustained. 



Case No. 6,150. 

HART et al. v. DELAWARE INS. CO. 

[2 Wash. 0. C. 3460 ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

Marine Insurance — Abandonment op Yessei>- 
Repaius— Fkeight. 

1. Insurance on the freisrht of the Hannah, 
at and from New-York to Wilmington in North- 
Carolina, and thence to Barbadoes, and back to 
Philadelphia. At Wilmington, a cargo was pre- 
pared to be shipped in the Hannah, had she 
arrived there. The vessel was forced, by stress 
of weather, to put into Norfolk, and arrived 
there in a state of wreck. The agent of the 
plaintiffs gave notice to the defendants* agent 
at Norfolk, and requested him to have all the 
repairs made that were necessary; which he 
declined. The repairs would have cost upwards 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 



of 3000 dollars, at which sum the -vessel was 
insured. The plaintiffs offered to abandon, and 
the vessel was sold for 3:^5 dollars. If the in- 
jury which the vessels sustained, exceeded one- 
half of her value, the insured had a right to 
abandon,, unless the underwriters would agree, 
at all events, to pay for the repairs, though they 
shoidd exceed what they were liable for, if only 
a partial loss had taken place. 
[Cited in Peele v. Merchants' Ins. Co., Case 
No. 10,905.] 

2. The underwriters are not bound to make 
or direct the repairs, in any case; but if the 
injury sustained exceed one-half the value of 
the vessel, and if the underwriters would pre- 
fer the voyage being prosecuted, they must en- 
gage to pay what will he necessary to fit her 
for the voyage, though it should exceed the 
sum underwritten. ' 

[Cited in Peele v. Merchants' Ins. Co., Case 
No. 10,905.] 

3. The refusal of the agent of the defendants 
it pay for such repairs only, as the defendants 
were liable for, and not for all the necessary 
repairs, authorized the abandonment. 

4. Risk is the subject of the contract of in- 
surance, and until the risk commences, the con- 
tract does not attach. 

5. Generally, an inchoate right to^freight does 
not commence until the cargo is put on board; 
but if the freight is insured in a valued policy, 
the right to indemnify attaches, if any part of 
the cargo is shipped. 

6. If the insured, in virtue of a contract with 
a third person, has an inchoate right to freight 
as soon as the voyage commences, although be- 
fore, the cargo is taken in, there the risk com- 
mences, and the policy attaches, in virtue of 
the contract, as soon as the voyage commences. 

Action [by Hart, Vandyne and Patterson] 
on a policy of insurance, dated 3d September, 
1806, on freight of brig Hannah, at and from . 
New- York to Wilmington in North-Carolina, 
at and from thence to Barbadoes, with lib- 
erty to go to another British island, at and 
from thence to the city of St. Domingo, there, 
and at the .usual loading places on the coast, 
and after completing her cargo, to return' to 
New- York. The usual memorandum was at 
the foot, which proceeded to state, that it was 
understood the vessel was Insured, in and 
out of port, during the whole voyage. The 
policy, as to the printed part, was the com- 
mon form of a policy on cargo, but at the 
foot was declared to be on freight: 2000 dol- 
lars was subscribed, at a premium of 11 per 
cent The same defendants also underwrote 
policies on the vessel and cargo, at the same 
premium. The order of insurance stated, 
that the cargo was to be takea on board at 
Wilmington. It appeared in evidence, that 
the brig, on the 2oth of August, sailed on the 
voyage insured, but was so injured by tem- 
pest on the coast, that she was obliged to cut 
away her masts, and got into Norfolk, a 
wreck, about the middle of September. The 
defendants having an agent at Norfolk, (viz. 
Mr. Cranberry,) the plaintiffs* agent (Mr. 
Myers) applied to him to have the vessel re- 
paired. It appeared, from the testimony of 
Myers, that Cranberry refused to have all 
the repairs made that were necessary, and al- 
so refused to agree to pay for the whole that 
might be made, although he consented to pay 
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for the repairs in part. About the middle of 
Decembei', Myers wrote a note to Granberry, 
calling upon him to have the necessary re- 
pairs made, or to direct what repairs should 
be made, and to agree to pay Myers all such 
sums of money as he should expend in the 
repairs, and in supplying the wants of the 
captain. In answer to this note, Gioinberry 
declined making the repairs himself, but con- 
sented that Myers should have such as are 
usually made, and promised to pay whatever 
sum the defendants may be liable to pay. It 
was proved by a Mr. Williamson, a ship- 
wright, that he was directed to repair the 
vessel, and that he went on board to do so: 
but that the captain refused to allow him, 
saying that Myers had spoten to another 
shipwright to do it The vessel was about 
fourteen years old, her tonnage 146, and it 
is stated by the witnesses that her repairs 
would have cost upwards of 3000 dollars. 
She was insured at that sum. On the 1st of 
January, the paintiffs ofEered to abandon, 
which was refused. The vessel was sold as 
she lay, at public action, for 325 dollars. It 
was proved, that a cargo of staves was pro- 
'vided, and was waiting for her at Wilming- 
ton, which, after the loss of the vessel, were 
sold at a small loss. Had she performed the 
voyage, she would have earned a freight 
equal to the sum insured. 

The recovery was resisted, upon the follow- 
ing grounds— First. That there was not a 
total loss. It was the duty of the owner to 
repair his vessel, to enable her to earn her 
freight; and the insurers were not bound to 
repair, or to direct what repairs were to be 
made, or to bind themselves to pay for them. 
But if they were so bound, they had agreed, 
by their agent, to do aU that could legally be 
required, viz. to make usual repairs and to 
pay what they were legally bound to pay. 
Besides which they offered to mak;e the re- 
pairs, and were refused by the captain. 
Marsh. Ins. (2d Ed.) 488, 582; 1 Johns. 205, 
321. Second. There was no inception of this 
risk, and consequently the policy never at- 
tached. The plaintiff had not an insurable 
interest, until the cargo was taken on board. 
Marsh. Ins. {2d Ed.) 278-280, 323; Abb. 
Shipp. 203. If it be contended, that wager 
policies are allowable in this country, which 
may well be questioned, stiU they should up- 
on their face appear to be so, as interest or 
no interest, free of salvage, etc. Park, Ins. 
250. Third. The loss was treated as a par- 
tial loss for three months; and it was then 
too late to abandon. 

On the other side, it was contended, that 
the loss was total, when the vessel got to 
Norfolk, the repairs amounting to more than 
half the value of the vessel. Where this is 
the case, the insurer must agree to pay for 
the repairs at all events, if he would prevent 
the insured from abandoning. Goss v. With- 
ers, 2 Biu-rows, 683; Dacosta v. Newnhan [2 
Durn. & E. (2 Term R.) 407.] Second. Under 
all the circumstances of tins case, the con- 



tract between the pai'ties amounted to an 
agreement that the risk should commence 
with the commencement of the voyage; in 
which case, it does not differ from a charter 
party. 6 Term R. 478; 7 East, 400; Park, 
Ins. 267; 2 East, 544; 3 Term R. 302. Third. 
No abandonment is necessary, upon a policy 
on freight. 5 Bos. & P. 310. 

Edward Tilghman and Mr. Tod, for plain- 
tiffs. 
Rawie & Oondy, for defendants. 

WASHINGTON, Circuit Justice (charging 
jury). The first question is, was there in this 
case a total loss? It is strongly to be pre- 
sumed, from the age of the vessel, her ton- 
nage, the cost of her necessary repairs, and 
the price at which she sold, that the injury to 
be repaired would have exceeded more than 
half her value; but of this, you are to judge. 
If this was the fact, the insured had a right 
to abandon, imless the underwriters would 
agree, at aU events, to pay for the repairs, 
although they should exceed what the under- 
writer would have been answerable for, if 
only a partial loss had happened. It is true, 
that the underwi'iter is not bound to make, or 
to direct, the necessary repairs, in any case. 
But if the injuiy sustained is such that the 
insured may turn it into a total loss, the un- 
derwriter, if he would prefer the voyage be- 
ing prosecuted, must engage to pay what 
may be necessary to fit her to prosecute the 
voyage, though it should exceed what other- 
wise he might be liable for. 

The question then is, did the agent of the 
underwi'iters agi'ee to answer for such re- 
pairs? Mr. Myers declares, that he would 
only consent to pay for partial repairs; and 
it appears, by his answer to Mr. Myers' note, 
that he would only agree to pay what the un- 
derwriters were legally bound to pay. But 
the underwriters were not bound to pay be- 
yond their subscription, and tlie repairs 
would have cost between three and four tliou- 
sand dollars. The insured, therefore, was 
not bound to make those repairs at his own 
risk, and was consequently at liberty to treat 
the loss as total, unless you should be satis- 
fied, by Williamson's evidence, that whatever 
difference may have arisen between Myei-s 
and Granberiy, the latter did consent to re- 
pair the vessel, and would, have done so, had 
he not been prevented by the captain. If 
Williamson is believed, it is cei'tainly very 
difficult to account for, and still more so to 
justify, the conduct of the agents of the in- 
sured upon this occasion, in refusing a com- 
pliance with their own proposition; and if 
you are satisfied that this offer was made, 
and a willingness shown to carry it into ef- 
fect, the plaintiffs had no right to turn this 
into a total loss. You are alone proper to de- 
cide how this fact was; and, having satisfied 
yourselves respecting it, you will find no diffi- 
culty in applying the law to it, as the court 
das stated it to yoiL 
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The next question is purely a point of la-v7. 
Had tlie plaintiffs an insurable interest, be- 
fore or at tlie time wlien the loss happened, 
as stated by one of the counsel; or, had the 
risk then commenced, as it is put by another? 
There is no difEerence between them. Risk is 
the subject of the contract of insurance. If 
there be no risk, there can be no contract. 
Until the risk commences, the contract does 
not attach. If the Insured cannot or will not 
commence the risk, he has no claim to indem- 
nity, and the underwriters cannot retain the 
premimn. In an interest policy, there can 
be no risk, if there be no interest The risk, 
then, can only commence when the interest 
" commences— which leads to the question, 
when does an inchoate right to freight com- 
mence? The answer is, when the gobds are 
put on board. This is the general rule, as 
laid down in the case of Tonge v. Watts [2 
Strange, 1251], which, I beUeve, has never 
been questioned. It is true, that if the policy 
be valued, the right to indemnity attaches, 
if only a part of the cargo is taken on board, 
and then a loss happens; because, in such a 
case, it is only necessary to prove some in- 
terest, to entitle the insured to recover the 
whole sum insured. So, likewise, if the in- 
sured, in virtue of a contract with a third 
pai'ty, has an inchoate right to freight, as 
soon as the voyage commences, though before 
the cargo is taken on board; the risk com- 
mences, and the policy attaches, in virtue of 
the contract, as soon as the voyage is com- 
menced. This is the case of Thompson v. 
Taylor [6 Durn. & B. (6 Term R.) 478.] But 
the general rule is as before stated. But al- 
though, in this case, the plaintiffs had not an 
insurable interest before the cargo was taken 
on board, it may be asked, had they not a 
right to insure expected profits, although they 
Tvere dependent upon no contract with third 
persons? The answer is, that if the defend- 
ants agreed to insure in this way, they are 
liable, in case of a loss from any of the perils 
insured against, and not otherwise. The dif- 
ficulty is, was this the understanding of the 
parties? We have had two opinions upon, 
the point, and therefore state otir present im- 
pression with some diffidence. But when we 
consider all the circumstances of this case- 
that the defendants knew that the cargo was 
to be taken on board at Wilmington— that 
they insured the vessel and freight at the 
same premium, and stipulated, in the memo- 
randimi to the policy, that the .vessel was in- 
sured, hi and out of port, during the whole 
voyage, we are of opinion, that the risk in 
respect to the freight, was understood to com- 
mence as soon as the voyage commenced; 
that is, that the profit expected to be made by 
the freight of the vessel, should not be pre- 
vented by any of the perils insured against. 

The jury, after having been out some time, 
retmrned into court, and asked the opinion of 
the court, whether, if the brig had been re- 
paired, so as to fit her for the voyage, either 
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by Myers, in consequence of Granberry's let- 
ter to him, or by Williamson, who was sent 
on board for the purpose, the underwriters 
would have been liable for the whole expense, 
provided it exceeded the amount insured? 
The answer given was, that if the repairs had 
been made by Williamson, under the orders 
of Granberry, the agent of the defendants, 
the defendants would have been liable for the 
whole expense, though it had exceeded the 
amount insured. But if the repairs had been 
made by Myers, they must have been upon 
the terms of Granberry's letter, which did 
not bind the defendants further than the law 
bound them, and that would not have been to 
an amount exceeding the sum insm-ed. 

Verdict for defendants. 



Case "No, 6,151. 

HART et al. v. The ENTERPRISE. 

[3 Wkly. Notes Cas. 172.] 

District Court, E. D. Pennsylvania. 1876. 

JuEiSDicTiON IN Admiralty — Ships Asn Ship- 
ping— Maritime Contracts — Lien on Vessei. 
FOR Crew's Wages— Contract bx Charterer— 
What abb Maritime Services. 
[1. Services by seamen upon a vessel sailing 
between Philadelphia and ports on the Chesa- 
peake Bay are maritime services, and within 
the jurisdiction of a court of admiralty, even 
if the evidence shows that the libellants were 
employed as laborers to obtain a cargo of oys- 
ters for the purpose of conveying them to' a 
field in Delaware Bay through an inland route.] 

[2. It is no bar to a lien for seamen's wages 
to answer that the charterer had agreed with 
the owners to pay them, when the libel es' 
pressly sets forth a contract with the master.] 

[Cited in The International, 30 Fed. 376.] 

[See The Artisan, Case No. 568.] 

Hearing on libel and answer. Suit for 
seamen's wages. The libel alleged that the 
vessel being at the port of Philadelphia and 
bound on a voyage thence to ports on Chesa- 
peake Bay and elsewhere, and return, the 
master, by himself or his agent, hu:ed the 
libellants to serve as seaman during the said 
voyage; that no shipping articles were sign- 
ed, and that libellants had duly performed 
the voyage, and were justly entitled to their 
wages, etc. The answer of the master set 
forth that before the alleged hichig the ves- 
sel had been duly chartered by the owners, 
and that the charterer agreed to pay for its 
use and all expenses of the voyage, includ- 
ing the wages of respondent; that the char- 
terer was on board- from the beginning of 
the voyage, all the time, and had full control 
over the vessel; respondent, as navigator, 
merely having authority to dismiss any of 
the crew who misbehaved; that libellants 
had not been hired by the owners nor bj^ 
their agent, but by the charterer; that they 
knew that the vessel was chartered, and were 
notified that they must look for their wages 
to the charterer and not to the respondent; 
that the vessel, moreover, was not chartered 
for any maritime adventure or voyage, but 
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that libellants were employed as laborers, to 
go on the vessel through the Delaware Canal, 
to obtain a cargo of oysters, and not to trans- 
port them to any maritime port, but to con- 
vey them to Jones Creek, on Delaware Bay, 
and there plant them, and that the vessel 
had been so engaged in the business of plant- 
ing oysters. 

Rich & Driver, for libellants. 

Mr. Flanders, contra, argued that the ves- 
sel was not liable, because no one but the 
master could create a lien, and the contract 
in this case was made by libellants with the 
charterer; and that the court had no juris- 
diction because the services were not mari- 
time. 

THE COURT, (CADWALADEE, District 
Judge) was of opinion that the vessel was 
charged with the debt, and that the services 
performed were mai-itime services. Decree 
for libellants. with costs. 



Case No. 6,15S. 

HART v. GRAY. 

[3 Sumn. 339.] i 

Circuit Court D. Rhode Island. June Term, 
1S3S. 

GuARniAX — Appointjient of — Notice ix Rhode 
Island. 

1. The act of Rhode Island (Digest 1822, p. 
246, § 3) provides, "That no guardian shall be 
appointed or removed under this act, unless all 
persons interested shall have had reasonable 
notice in writing, signed by the clerk" (of the 
probate court), "and served by the town ser- 
geant or constable, that he, she, or they may 
appear, to object to the same." Held, that a 
notice, by reading the order of the court, is not 
a notice in writing in the sense of the statute, 
and that the appointment of a guardian, with 
such notice only, was a nullity. 

[Cited in Mathewson v. Sprague, Case No. 

9,278.] 
[Cited in Hamilton v. Colwell, 10 R. I. 40.] 

2, Courts of limited jurisdiction can only ex- 
ercise their powers in the cases and in the mode 
prescribed by the legislature. 

[Cited in Mathewson v. Sprague, Case No. 9,- 

[Cited in U. S. v. Hall (N. M.) 21 Pac. 86.] 

Assumpsit upon the money counts. Plea, 
the general issue. At the trial, it appeared, 
that the defendant [Asa Gray] had been ap- 
pointed, by the town council of Tiverton, 
guardian of the plaintiff [Hannah Hart], who 
was at the time a pauper of the town of 
Tiverton; and the defendant had, as such 
guardian, received the sum of $480, on ac- 
count of the plaintiff, as a pensioner of the 
United States. The plaintiff had since re- 
moved into Massachusetts; and now claimed 
the said sum of $480 from the defendant, 
upon the ground that she had never been 
lawfully put under guardianship. The ground 
upon which she was put under guardianship 
was her incompetency from the imbecility 

1 [Reported by Charles Sumner, Esq.] 



resulting &om her extreme old age. The 
proceedings of the town council (as a comt 
of probate) were read in evidence, to estab- 
lish the guardianship. It appeared from 
these proceedings, that a petition was filed 
for the guardianship in the town council on 
the 15th of September, 1836. An order was 
passed by the comrt on the same day of no- 
tice to appear and answer the petition on the 
22d of the same month, at two o'clock, p. m. 
The order of notice was served by the proper 
officer, by reading it to the plaintiff, and no 
written notice was left with or delivered to 
her. On the 22d of the same month, no per- 
son appeared to contest the guardianship, 
though a letter was addressed to the town 
council, by a person acting as the friend of 
the plaintiff, requesting delay; which, how- 
ever, was not attended to; and the guardian- 
ship was accordingly, on the same day, com. 
mitted to the defendant 

Mr. Pratt, for plaintiff, contended that the 
notice ought to have been in writing, instead 
of service by reading the order to the plain- 
tiff; and that, for the want of this, the 
guardianship was utterly void; and he cited 
the Digest of the Laws of Rhode Island of 
1822, p. 246, § 3. " 

Turner & Pearee, for defendant, contend- 
ed e contra; and that if there was any error, 
the proper remedy was by an appeal of the 
supreme court of the state as an appellate 
court of probate. 

STORY, Circuit Justice. The act of Rhode 
Island (Digest 1822, p. 246, § 3) provides, 
"That no guardian shall be appointed or re- 
moved under this act, unless all persons in- 
terested shall have had reasonable notice in 
writing, signed by the clerk" (of the probate 
court), "and served by the town sergeant or 
constable, that he, she, or they may appear, 
to object to the same." This appointment is 
a special authority conferred on the court of 
probate (the town councU), a court of limit- 
ed jurisdiction; and, therefore, its jurisdic- 
tion can be rightfully exercised only in the 
cases and in the mode prescribed by the 
legislature. If the mode prescribed for the 
exercise of the authority is not complied 
with, the appointment- is utterly void. Ad- 
mitting, that there might be an appeal to the 
superior tribunal in such a case; still, if the 
proceeding is a nullity in law, the excep- 
tion to the jurisdiction and that nullity may 
be insisted on in an action like the present. 
The question is, therefore, reduced to the 
mere consideration, whether the notice, given 
in the present case, was within the statute. 
The argument is, that a notice by reading 
of the order of the court by the officer is a 
notice in writing in the sense of the statute. 
I think otherwise. I understand, that the 
notice must be a notice in writing; that the 
officer must leave with the party a written 
notice, an original from the clerk, or at least 
a certified copy in writing thereof. In no 
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just sense can a notice by reading be deemed 
a notice by writing; and yet this is the ex- 
tent of the argument The legislature was' 
wise in mailing such a provision; for the 
written notice might be important in assist- 
ing the party to malie the proper defence or 
resistance -to the petition. No instance, I be- 
lieve, can be produced, where a notice, re- 
quired to be served and given in writing, has 
been held valid, unless the service has been 
by the delivery of the paper itself or a copy 
in writing. It seems to me, therefore, that 
the guardian was not lawfully appointed; 
and that the decree of appointment is a mere 
nuUity, and the plaintiff is entitled to re- 
cover. I wish to tlirow out another sugges- 
tion for consideration. The ground of the pe- 
tition is a supposed mental incapacity of the 
plaintiff. Now, under such circumstances, 
it seems to me, that the court were bound to 
proceed with very great caution; and It 
would have been fit to have appointed some 
person, as a guardian ad litem, to represent 
the interests of the party, and to make a de- 
fence before the decree appointing a general 
guardian was passed. What defence could a 
non compos make, without the assistance of 
some friend under such circumstances? How- 
ever, it is sufficient to say, that, for the rea- 
sons which I have stated, in which the dis- 
trict judge concurs, the appointment of the 
guardian was a mere nullity, and, therefore, 
the plaintiff is entitled to recover. Verdict 
for the plaintiff, §480, and interest 
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Case N"o. 6,153. 

. HART V. The LITTLBJOHN. 

[1 Pet. Adm. 115.] i 

District Court, D. Pennsylvania. 1800. 

Wages op SEAiTES— Captdke op Vessbi/— Deduc- 
tion OP Salvage. 

An American ship delivered her cargo at Liv- 
erpool; and on her return to the United States, 
was captured by a French cruizer, recaptured 
by an English frigate, and restored, on pay- 
ment of salvage. The libellant, a mariner, 
having been taken on board the French cruizer, 
was carried into France, and there released. — 
Wages for the whole voyage of the Littlejohn 
claimed, and allowed, deducting a proportion 
of salvage. 
[Cited in Bordman v. The Elizabeth, Case 
No. 1,657; Walton v. The Neptune, Id. 17,- 
135; Watson v. The Rose, Id. 17,288; Emer- 
son V. Holland, Id. 4,441; Brown v. The 
Independence, Id. 2,014; Puller v. Colby, 
Id. 5,149; U. S. v. New Bedford Bridge, 
Id. 15.867; The Atlantic, Id. 620; The 
Ocean Spray, Id. 10,412; Highland v. The 
Har-iet G. Kerlin, 41 Fed. 223.] 

x-Q. admiralty. 

PETERS, District Judge. Joseph Hart, 
in July, one thousand seven hundred and 
ninety-nine, shipped, as a mariner, qn board 
of the American ship Littlejohn, ait Bdenton, 
in North Carolina, on a voyage from thence, 
to Liverpool, in England, and back to Bden- 

1 [Reported by Richard Peters, Jr., Esq.] 



ton. The ship went to Liverpool, and deliv- 
ered her cargo. On her return, she was cap- 
tured by a French cruizer, in the possession 
of which she remained about eight days. 
She was recaptured, by an English frigate, 
and carried into Lisbon; where she was re- 
stored, on payment of salvage, and arrived, 
from Lisbon, at Philadelphia, where the 
mariners, who came in her, were discharged. 
The libellant was taken on board the French 
cruizer, and carried into Prance, a prisoner. 
Being there released, he worked his passage 
home. The question made, in this cause, is, 
"Whether this mariner, who was forcibly 
taken from the ship, in which he was en- 
gaged for the voyage, shall be paid, pro rata, 
to the time of capture, or shall have his full 
wages for the voyage?" Without entering 
into the facts, as to the voyage being ended 
at Philadelphia, or not; the cause was put on 
the question stated— to it, therefore, I shall 
confine myself. 

1 have, heretofore, in many instances, de- 
creed, that seamen, under like circumstances, 
with the iibellant, should be paid their full 
wages for the voyage. I have always supposed, 
that if the ship, owing to the absence of one, 
or, more mariners, thus forcibly taken away, 
was at the expense of hiring others, this ex- 
tra expense was chargeable as an average 
loss; 2 or, in an account, for spoliations on 
our neutral commerce, if the capture was 
made by the subjects of a power in amity 
with us, and was finaUy adjudged unlawful; 
yet, having only the right to determine the 
question of wages, I have not given my 
opinion, as to consequences, or entered into 
collateral enquiries.^ i had grounded my 
opinion, in cases like the present, and those 
of sailors falling sick, during the voyage, on 
the authorities cited by the libellant's coun- 
sel, and some others. Vide Oonsolato del 
Mare, c. 179, § 202; Sea Laws, 130; Laws 
Oleron, art 7, p. 140, note; Emerig. Ins. pp. 
635, 637, 638; 1 Valin's Ord. Prance, pp. 75, 
748; Pothier Louage de Matelots; Laws Wis- 
by, art 45, p. 203. These authorities, or 
several of them shew, among other things, 

2 If it can be charged at all, as average, it 
must be as what is called petty average; as a 
disbursement, the master was bound, necessar- 
ily, to furnish, for the benefit and safety of 
both ship, and cargo. 

3 This case was determined, at a time, when 
arrests of our ships, by others than the French, 
were, for the purpose of adjudication, for 
breaches of neutrality: and when, in Europe, - 
some attention was paid to the laws of na- 
tions, and special conventions, by the courts of 
the belligerents. The payment of salvage was 
decreed by the British courts, and submitted to 
under no positive regulation. It was said, by 
them, to be an affair of comity, in treating our 
ships on the same footing with those of their 
own nation.. The fact is, that no salvagers due, 
in' common cases, where neutrals were taken out 
of the possession of a belligerent, and bona 
fide carrying in, for examination, by a compe- 
tent and impartial tribunal. But between the 
French, and the United States, there then ex- 
isted partial hostility. See a note to the case 
of Clayton v. The Harmony [Case No. 2,871]. 
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tliat if a mariner is sent out of the ship, on a 
special service, and is taken, and made a 
slave, falls sick, &c. his ransom, cure, and 
expenses, are to be paid by the master, or 
owner, as well as nis full wages for the 
voyage. It is certain, that those authorities 
which mention the ease of a special mission, 
are most clear, on the point of ransom; 
though it is often said, in addition, "that the 
ransom shall be paid, without prejudice to 
wages." There is also, in 1 Valin, 748, a dis- 
tinction taken, between the case of one sent 
from the ship, and that of one taken in the 
ship, with the rest of the crew.* In this 
latter case, the ransom of no one is to be 
paid. If the vessel is made prize, and lost 
to the owners, no doubt, neither ransom or 
wages can legally, or justly be claimed. 
There is a special obligation, however, on 
the owner or master, to indemnify a sailor, 
sent on extra duty, and exposed thereby to 
uncommon risk. But in these authorities, 
whenever wages are mentioned, they are not 
designated as due, merely on account of the 
misfortune occurring on the particulai* ex- 
igency, t)ut on the general principle— "be- 
cause he (the mariner), is not in fault;" and 
it is added, '^e defect of service is no more 
to be imputed to him, than if he had fallen 
sick on the voyage, in which case, his wages 
are due without deduction." 1 Valin, p. 748.5 
Thus, placing his capture, even on special 
seiTlce, as it respects wages, on the same 
footing with his falling sick on the voyage. 
Now it is clear, that in case of sickness pre- 
venting a performance of duty, if the malady 
be not occasioned by the mariner's mal-con- 
duct, the full wages are payable, whatever 
expense, or loss,, the ship may incur, on this 

4 "Where any peculiar benefits are appropriat- 
ed to one sent on a special mission, they are al- 
lowed, to induce and reward the risks and suf- 
ferings, by casualties, to which those in the 
ship are not exposed, the undertaking being 
most commonly voluntary, and not any part 
of the terms of the general contract. It differs 
from the case of one forcibly taken out of the 
ship, who participates in the fate of the ship; 
and receives, or not, his wages, according to 
circumstances operating on freight. One taken 
by force out of the ship may, in some instances, 
be individually wronged; and separated from 
his contract, by a lawless and unjustifiable act 
of violence, merely personal as to him, and not 
part of the transaction by which the whole crew 
are affected. No general position can be form- 
ed, to embrace every occurrence. 

5 Commentaries on. the laws and ordinances 
of France. It is difficult to determine which 
most to admire, the laws of Louis the four- 
teenth, on which these commentaries were writ- 
ten, or the talents, acuteness, learning, and 
judicious observation of the commentator. 
Prom these highly celebrated laws, and their 
masterly commentator, the knowledge of mar> 
itime contracts, assurances, and other brnnch- 
es of this subject, displayed on the British 
bench, by some of their most eminent judges, 
is said to have been acquired. Tbis may, oi 
may not, have originated in partiality for the 
laws, and the country of their origin. But 
neither the laws, or their commentator, re- 
quired this additional testimony. They bear 
within themselves their own eulogy. 



account; and I see no reasonable distinction 
between this case and that If a sailor dies 
on the voyage, his lieii-s shall have his full 
wages. If killed in battle, they shall also 
have a share of all prizes. See Valin; 
Emerig. Ins. G33, 637, G38; Laws Oleron, art. 
7; 1 Esp. 114. If it were relevant to this 
point for me to shew, that the loss should be 
charged as an average loss, I might cite 
from the 3d edition of Malyue's Lex Mercat., 
p. 62, of his "Collection of all Sea Laws," 
the 18th chapter, where it is declared, that 
when goods are taken by a pirate out of a 
ship, though not as contribution for the rest, 
yet the loss shall be common to all eoncern- 
ed.6 The chance of the seaman carried off, 
while others are permitted to remain, should 
not be worse than that of the owner of the 
particular goods, taken at the pleasure of 
the pirate. MaL Lex Merc. 109. But I 
do not much rely on this analogy, or au- 
thority; my opinion is founded on the gen- 
eral principle— "That, where a mariner is 
prevented by force, when he is not in fault, 
from performing his voyage, he is to be paid 
his full wages." Oonsulato del Mare. But if, 
during the time the voyage continues, he 
earns wages in other seiwice, these shall be 
deducted from his claim. I have uniformly, 
in such instances, ordered this to be done. 
The general principle which has influenced 
nay judgment, is established in the Curia 
Philippica, 472, 36, where it is laid down, 
that "if a master of a ship discharge a 
mariner, before the end of the voyage; or 
if, by a fortuitous circumstance, he ceases to 
serve, yet he shall have his wages, for the 
time past, as well as for that to come." But 
all wages, earned during the time he was 
in another sei-vice, are to be deducted. In the 
Roman Digest (pages 514, 515) the like general 
principle is established, in the cases of serv- 
ants, an amanuensis, and in that of an ad- 
vocate, who is not obliged to return his fee, 
if it was not his fault that he did not try 
a cause. See, also, Godol. Adm. Laws, pp. 177, 
178, note and text It is true, that this general 
principle cannot be carried into all cases. 
In the British law books, we find it held by 
respectable judges, "that a seaman impress- 
ed, or one of the crew of a ship ransomed, 
shall only be paid pro rata." But the im- 
pressment of seamen, is deemed, in England, 
a lawful act and encouraged by the policy 
of that country; and the seaman receives, 

6 In some of the books (Molloy, 249), a dis- 
tinction is taken where goods are taken by 
pirates to spare the rest, this being beneficial 
to all, contribution must be paid by all. But 
where part are taken by violence, under no 
agreement to spare the Vest, but as an independ- 
ent spoliation, the residue is not subject to 
average. It is on this principle, to be found 
in other cases, that I have considered a soamin 
taken by force (not as part of the transaction in 
which a ship, and her crew, were generally in- 
volved,) when others of the crew were suf- 
fered to proceed on the voyage with the ship, 
to be individually wronged, and not entitled to 
wages for the voyage. 
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on his change of employment, what by their 
laws, are established as competent wages. 
The ransom of ships captured, is the pur- 
chase of the property from the enemy, after 
it is lost, and the ransomers hold it, in some 
measure by a new title. Capture, involves 
the loss of wages. The ransom of ships is 
not encouraged by the British' government, 
but their laws particularly favour recap- 
tures, and in such cases, extend the jus post- 
liminii farther, than those of most other 
nations. Whatever the opinion of comnion 
law judges may be, I am bound to follow 
the rules of the civil and maritime law. 
When the ship and cargo are restored, on 
recapture, and payment of^ salvage, the own- 
er recovers his freight; and this is the par- 
ent of wages. It is only where freight is 
recovered, that I have applied this general 
principle, to the claims of seamen. They 
contribute, out of their wages, their propor- 
tion of salvage. That no adjudged case be 
found in the books, exactly like this under 
consideration, is, perhaps, true. It may never 
have been disputed. But, as such cases fre- 
quently occur, this point is of considerable 
importance, both to our merchants, and mar- 
iners. I do not wish it to rest on my judg- 
ment alone. Whenever the sum claimed, is 
sufficient, in amount.^ to warrant an appeal, 
I shall recommend the cause to be carried up 
to a superior court. In the mean, time, I 
cannot see any good cause to alter my opin-. 
ion, and I therefore, adhere to the principles 
of my former decisions: And do adjudge, 
order, and decree, that the said Joseph Hart, 
have, and recover, in full satisfaction of his 
wages, the sum of one hundred and fifty- 
three dollars, and eighty-three cents, being 
the balance of his full wages for the voyage. 
Out of this sum, are to be deducted any 
sums, received by him, and also his propor- 
tion of salvage, paid on the restoration of the 
ship, and cargo. And I do further adjudge, 
order, and decree, that the said ship Little- 
john, together with her tackle, apparel, and 
furniture, or so much thereof, as may be 
necessary, be condemned and sold, for the 
payment of the sum of money, herein before 
decreed, to the said Joseph BQirt, and of the 
costs and charges, accruing in the premises. 



Case No, 6,154. 

HART et al. v. The OTIS. 

[Crahbe, 52.] i 

District Court, E. D. Pennsylvania. Nov. 25, 
1836. 

Wages op Seameu—Forfeitdre— Desertion. 
1. Where there is no entry, in the log-book, 
of the absence of a seaman without leave, and 

7 When this decision was given, no appeal 
was permitted in cases where the amount claim- 
ed did not exceed three hundred dollars, but 
a late act of congress, allows appeals from the 
district, to the circuit, court, in all cases where 
the sum in dispute exceeds fifty dollars. 

1 [Reported by William H. Crabbe, Esg.] 
llFED.CAS.— 14 



he is received on board again, his wages cannot 
be forfeited under the act of 20th July, 1790 
[X Stat. 131]. 

2. There can be no specific forfeiture or de- 
duction for misconduct which is not specially- 
charged in the answer. 

3. If seamen leave the vessel, against orders, 
to go before the consul and complain of their 
treatment, it is not desertion. 

4. Such conduct will not justify their impris- 
onment, nor the deduction, from their wages, 
of the amount paid other hands in their places 
while so imprisoned. 

5. If mariners do not desert, their intention 
so to do does not bring them within the act of 
20th July, 1790. 

This was a libel for wages. The libellants 
[George Hart and John Oilman] shipped on 
board the brig Otis, on the 6th September, 
1836, and sailed from Philadelphia to Ha- 
vana, On their arrival at the latter port, 
wishing to complain of the captain's treat- 
ment of them, they were forbidden to quit 
the vessel. They did. so, however, and went 
before the American consul, where the cap- 
tain [Joseph L, Noble] found them. The con- 
sul refused to listen to their complaint, an*!, 
they left his ofBce. They were then appre- 
hended, imprisoned in the jail, chained, and' 
set to breaking stone. A few days before the 
brig sailed they wera brought on board, and 
performed their regular duty during the voy- 
age home. These transactions did not ap- 
pear to have been entered in the log-book,. 
It also was shown that there had been some- 
disagreement between the libellants and the- 
mate, which was not alluded to in the re- 
spondent's answer. The brig arrived at Phil- 
adelphia oa the 29th October, 1836, when the- 
libellants' wages wert refused them, and this: 
suit was commenced, on the 11th November,. 
1836, for their wages during the time of serv- 
ice, at the rate of sixteen dollars per month,, 
with certain credits for payments made. 

Mr. Gilpin, for libellants. I 

Mr. Fallon, for respondent The libellants 
forfeited their wages, under the act of 20tb 
July, 1790, by leaving the brig at Havana; 
and the respondent was entitled to deduct 
from their wages the amount paid to other 
haiids, engaged in their places, during thehr 
imprisonment Thome v. White [Case No. 
13,989]; Whiteman v. The Neptune [Id. 17,- 
569]. 

HOPKINSON, District Judge. Whiteman 
V. The Neptune [supra] was a case of volun-.- 
tary absence, and not one where the mariner 
was; taken awaybya force which he could not 
resist The transactions between the men and 
the mate are not a part of the case, except 
under the general charge of misconduct ana 
there can be no specific forfeiture or deduc- 
tion on this account As to what the libel- 
lants said, it is only explanatory of what they 
did, but what they did is the point of in- 
quiry. Did they desert? Their intention 
was nothing if they did not It was not such 
a desertion as to forfeit their wages, for there 
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was no entry of the fact on the log-book, and 
they were again received on board. The Im- 
prisonment at Havana was most unjustifi- 
able. They went to the consul to complain. 
The captain had made no complaint of them, 
but they went to complain of him. Was this 
desertion? "Was any desertion pretended? 
Was it such a desertion as authorized the im- 
prisonment? It was, at most, disobedience 
of orders. But the captain found them at the 
consul's, and the oflEence seems to have been, 
not desertion, but that they had dared to 
complain of him. Finding they would not 
be heard, they left a tribunal in which they, 
justly, had no confidence; and when the con- 
sul and captain issued their warrant of ar- 
rest, they did not know or inquire whether 
the men had not returned to the vessel. In 
truth, some of them had done so. 

Decree for libellants for the full amount 
of wages claimed, and costs. 



Case 'No, 6,154a. 

HART V. ROSE. 

[Hempst. 238.] i 

Superior Court, Territory of Arkansas. Feb., 
1834. 

Contract— Delivery — Condition Pbecedeut — 
Effect of Demdbrer. 

1. Where R. covenanted to build H. a flat- 
boat by a certain time, the latter to furmsh the 
plank, and to be delivered at either of two pla- 
ces, this is a condition precedent, to be perform- 
ed by H., before any liability arises against R.; 
and the averment as to the delivery of the plank 
must be certain and positive, as to place, other- 
wise the declaration will be demurrable. 

2. A demurrer puts in issue the sufficiency of 
all previous pleadings, and judgment will be 
given against him who committed the first fault. 



Appeal from Pope chrcuit court 
Before JOHNSON, ESKRIDGB, 
CROSS, JJ. 



and 



OPINION OF THE COURT. This case 
comes up by appeal from the circuit court 
of Pope county, and the only ground relied 
upon for reversing the judgment is, that the 
court below erred in sustaining the demurrer 
to a replication filed by the plaintiff. The 
pleadings in this cause show that [John] 
Hart, the plaintiff, brought an action of cove- 
nant on a writing obligatory, by which, in 
his declaration, he alleges that [Isaiah D.] 
Rose, the defendant, covenanted and bound 
himself, on his part, to build a flat-boat, of 
a certain description, and have the same com- 
pleted on, or before the 5th of October, 1832, 
and that he, the said plaintiff, on his part, 
was bound to find and furnish to said Rose 



1 [Reported by Samuel H. Hempstead, Esq.] 



the plank for the building said boat, to be de- 
livered at the lower plank landing on Shoal 
creek, or near the river above James Patter- 
son's field. He then avers, that within a con- 
venient and proper time after making said 
agreement, mentioned in said writing obliga- 
tory, he did, according to the tenor and efCect 
thereof, furnish to the said Rose the plank 
necessary for the building of said boat, at 
the place or places aforesaid, mentioned in 
said writing obligatory, according to the ten- 
or and effect thereof. The declaration con- 
cludes by protesting that the said Rose did 
not perform fuUy and keep any thing in said 
writing obligatory contained, &c. The de- 
fendant plead performance, to which there 
was a demurrer filed and oven-uled by the 
court The replication -to the plea of perform- 
ance was also demurred to by the defendant, 
which demurrer was sustained, upon the 
ground that the declaration was defective. 
It has been urged in argument that the court 
cannot go back to the declaration on a de- 
murrer to the replication. This position, we 
think, cannot be sustained. The rule is, that 
on a demurrer the court will consider the 
whole record, and give judgment for the 
pax'ty who appears to be entitled to it. 4 
East, 502. In the course of the pleadings 
every demurrer puts the sufficiency of all the 
previous pleadings in issue. Steph. PI. 162; 
1 Saund. PI. & Ev. 482. It was not necessary, 
therefore, in the case before us, that the rep- 
lication should have been bad, as a defect 
in the declaration was sufficient to justify 
the court in sustaining the demurrer. The 
stipulation on the part of the* plaintiff to 
furnish the plank necessary for building the 
boat at one or the other of two landings, 
must be regarded as a condition precedent, 
without the performance of which, no liabil- 
ity would be incurred by Rose on the agree- 
ment. The averments, therefore, ought to 
have been certain and positive as to the place 
where the plank was furnished, as it consti- 
tuted a material and traversable fact. In the 
averment, as made, no issue could have been 
safely taken by the defendant The subse- 
quent pleadings in the cause did not cure 
this defect in the declaration, and the cir- 
cuit court very properly, in our opinion, 
sustained the demurrer to the replication, if 
there had been no other cause. It may be 
proper to state, that the replication itsfelf is 
bad in several respects. First, on the ground 
that it is double; second, that the obligation 
as to the sufficiency of plank furnished, is 
not positive and certain; and lastly, that the 
conclusion is to the country, where it should 
have been with a verification. We are not 
prepared to say that the plea of performance 
is good. We do not deem it necessary, how- 
ever, to express any opinion on that subject 
Judgment affirmed. 
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Case "No. 6,155. 

HART V. SHAW. 

[1 Cliff. 358.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1859. 

Charter-Paktt — Pekpokmasce — Freight for 

Lost Cargo— Ambiguous Contract— Iit- 

tektion of parties. 

1. In its nature the contract for conveyance 
of merchandise for a round sum is an entire 
contract, and unless it be completely performed 
by the delivery of all the goods at the place of 
destination, the carrier will in general derive no 
benefit from the time and labor expended in the 
partial performance; but if the owner of the 
cargo is the cause of its not being transported 
to the port of destination, full freight may be 
recovered. 

i 2. Whenever the language of a contract is 
ambiguous, the intention of the parties is the 
primary nile of construction; and in order to 
understand the sense in which language was em- 
ployed, it is necessary to examine attending cir- 
cumstances, and weigh terms in connection with 
the subject-matter to which they were applied. 
■ [Cited in Melcher v. Ocean Ins. Co., 59 Me. 
220.] 

3. In this case, a guaranty of eight feet of 
water "at the place of loading" was construed 
to mean eight feet, or at least a sufficient depth 
to enable the vessel to perform her voyage at 
the place of loading and thence to the open sea. 

[Appeal from the district court of the United 
States for the district of Massachusetts.] The 
llbellant [Thomas Shaw], master of the schoo- 
ner B. F. Reeves, chartered her to respondent 
[George Hart], to bring a quantity of cedar 
spars from Thoroughfare Island, in North 
river, N. C, for the round sum of one thou- 
sand dollars as freight; the cargo to be de- 
livered by respondent within reach of the 
vessel's tackles, by whom also eight feet of 
water at the place of loading was guaranteed. 
It appeared that the place of loading was 
somewhat more than one hundred miles from 
the open sea, and while the water was more 
than eight feet deep at the place of loading, 
the vessel in proceeding to the sea would 
have to pass through Hatteras Inlet, and over 
^ bar at the mouth of the river, on which 
were only seven feet of water. When two 
•thirds of the cargo was taken on board, at the 
place of loading, it was found the vessel 
^ew seven feet, and the libellant and, the 
agent of the respondent agreed in the opinion 
that she could not safely imdertake to carry 
■any -more through the inlet or over the bar. 
■The remainder of the spars were thereupon 
formed into a raft, and the libellant gave 
"bills of lading, stating the number of spars 
■imder and on deck and In the raft, which 
was to be towed through Hatteras Inlet and 
there taken on deck, and undertaking to de- 
■Jlver the whole to respondents, "dangers of 
the seas excepted." After passing the bar at 
the mouth of North river, the vessel encoun- 
•tered a sharp chopping sea, and the raft was 
ttroken up and lost, with the exception of a 

1 [Reported by William Henry ClifEord, Esq., 
^and here reprinted by permission.] | 



few spars picked up by. the crew. The vessel 
proceeded on her voyage and delivered all the 
spars taken on board, and the libel was 
brought to recover the entire sum agreed 
upon as freight The decree of the district 
court' was for the whole sum stipulated in 
the charter. From this decree the respondent 
appealed. 

John O. Dodge, for libellant 

The undertaking of the libellant was neces- 
sarily dependent upon the respondent's guar- 
anty. The parties surely did not intend that 
the vessel should be placed in a hole twenty 
miles from deep water and loaded there, 
whence she could never come with her load. 
Libellant had the right to come home with 
what spars he could bring, and is entifled to 
his full charter-money. Clarke v. Crabtree 
[Case No. 2,847]; GUes v. The Cynthia [Id. 
5,424]; Kleine v. Catara [Id. 7,869]. The 
spars were lost by perils of the sea. BuUard 
V. Roger Williams Ins. Go. [Id. 2,122], 

P. C. Loring, for appellant 

The only stipulation the parties deemed it 
necessary to make was, that the water was 
eight feet in depth at the place of loading. 
The charter-party required that the spars , 
should be brought aU the way on board the 
vessel The burden of proof Is on the libel- 
lant to show that th6 spars were lost by the 
dangers of the seas. Story, Bailm, § 529; 
Aug. Carr. § 61. Performance of an entire 
service was by the terms of the contract a 
condition precedent to the earning of freight. 
3 Kent, Comm. 296; Cook y. Jennings, 7 
Term R. 381; Clarke v. GurneU, 1 Bulst 16T; 
Barker v. Cheviot, 2 Johns. 352; Scott v. 
Libby, Id. 336; Penoyer v. HaUett, 15 Johns, 
332; Towle v. Kettell, 5 Cush. 18. 

CI/IPFORD, Circuit Justice. It is not con- 
troverted that the libellant when the vessel 
reached the island mentioned in the charter- 
party, gave notice of her arrival to Heman S. 
Hinds, as therein stipulated to be done, and 
proceeded to take in the spars furnished by 
him. He was the correspondent of the char- 
terer, and beyond question was his agent to 
furnish the spars and deliver them to the 
master of the vessel. To that extent he is 
clearly recognized as the agent of the re- 
spondent by the terms of the charter-party. 
Cargo was to be furnished as fast as the ves- 
sel could take it, and in case of default in that 
behalf, either on the part of the Charterer or 
of Ms agent, the former was to pay demur- 
rage, at the rate of twenty dollars per day for 
every day the vessel was so detained. Refer- 
ence was made in the charter-party to Heman 
S. Hinds, and to no other person, and the 
whole evidence shows^that he procured the 
spars for the respondent, furnished them to 
the libellant at the place of loading, and was 
in point of fact interested in the profits to be 
made by tfie adventure. When about two 
thirds of the spars were loaded, it was- dis- 
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covered that the vessel drew seven feet of 
■water, and the agent of the charterer for 
sliipping the spars and the master of the ves- 
sel hoth agreed in opinion, that the vessel 
could not safely undertake to carry any more 
over the bar at the mouth of the river, or 
through the inlet mentioned in the pleadings. 
Five witnesses examined by the lihellant, in- 
cluding the mate of the vessel, and four of 
the crew, testify to this fact; and although 
there is some testimony introduced by the re- 
spondent, tending to contradict their state- 
ments, that the agent of the charterer con- 
curred in this opinion, yet it .is not of a char- 
acter to afEect their credit That opinion was 
given, upon the assumption that a vessel 
drawing more than seven feet of water could 
not pass over the bar, or at least that the 
navigation would be dangerous. He was 
well acquainted with the navigation, and be- 
ing interested at least to a certain extent that 
the whole of the spars should be taken, it is 
not reasonable to suppose that he would un- 
der estimate the depth of water, or magnify 
the danger of overloading the vessel. As ap- 
pears from the evidence, the island mention- 
ed in the charter-party is some twenty-five 
miles up the river from its mouth; and to 
reach the river from the open sea it is neces- 
sary to pass Hatteras Inlet, and thence 
through the Sound, a distance of some sev- 
enty-five or eighty miles.' By the terms of the 
charter-party, the charterer stipulated and 
guaranteed that there was eight feet of wa- 
ter at the place of loading. It appears from 
the evidence that the respondent examined 
the vessel, and had the opportunity of ascer- 
taining what depth of water would be re- 
quired to enable her to accomplish the voy- 
age. He had previously been at the place of 
loading, and seen the spars on the landing, 
and was well acquainted with the character 
of the river. On the other hand, the libel- 
lant had never sailed up the river, or been at 
the place of loading, and had no means of 
knowing the depth of the water in the river, 
or at the inlet, or on the bars. At the place 
where the spars were shipped the water is 
eight feet deep or more; but the weight of 
the evidence clearly shows that it is not more 
than seven, or at most more than seven and 
a half, feet deep on the bar at the mouth of 
the river or on the bar at the inlet. Testi- 
mony was introduced by the respondent, tend- 
ing to show that the depth of water is great- 
er, but the circumstances disclosed in the case 
lead to the conclusion that his witnesses are 
mistaken. Some seventy-five spars or more 
remained, when it was ascertained that the 
vessel could take no more. Both the master 
and the agent of the charterer who furnished 
the spars were anxious that the whole should 
be transported; but they agreed that the ves- 
sel was fully loaded for the passage down the 
river, and to the open sea. Those remaining 
on the bank were rolled into the river and 
rafted, and in that manner taken in tow by 
the vessel. That course was adopted with 



the expectation that the vessel, after passing 
the lower bar at the inlet, would come to 
anchor, and that the master and crew would 
then be able to take them on board. Accord- 
ingly, they were formed Into a raft con- 
structed in three parts, arranged one after 
the other, and fastened together with a large 
hawser, with cross-lashings to each part 
made of manUla rigging, to prevent the 
spars from separating. Much conflict exists 
in the testimony as to who first suggested the 
expediency of making the raft. All things 
considered, the better opinion from the evi- 
dence is that it was suggested by the person 
representing the charterer. At all events, he 
consented that it should be made, superin- 
tended its construction, and pronounced it 
sufficient after it was done. His statement 
that he objected to that mode of transporting 
the remainder of the spars, or that he sug- 
gested that the master should wait till the 
depth of water on the bar was increased by 
a change in the wind, needs further confirma- 
tion. Both he and the master agreed that 
the vessel could take no more at the landingr 
or until she reached the open sea; and they 
both went to work and constructed the raft,^ 
using the best materials they had for the pur- 
pose. After the raft was constructed it was- 
fastened to the vessel by a hawser, and the 
vessel sailed for the inlet with the raft in 
tow. She was so deeply laden, or the water 
was so shoal, that she once grounded going 
down the river, dragged badly nearly all the 
way, and struck three times on the bar at the 
mouth of the river. All of the witnesses for 
the libellant agree substantially that they 
did not find the depth of water in the river 
but seven feet and five inches, and only seven- 
feet on the bar. Just before the vessel 
reached the bar the wind increased, and after 
passing over it she encountered a sharp chop- 
ping sea, which chafed and broke the lash- 
ings of the raft, causing the spars to go 
adrift, and most of them were lost. Some 
eight or ten were picked up by the crew, 
which, together with all those on board, were 
safely transported and duly delivered accord- 
ing to contract It is Insisted by the respond- 
ent that the libellant is not entitled to recov- 
er, because, as he contends, the contract was- 
to pay a round sum for an entire service, and 
consequently that the performance of the 
service was by the terms of the contrapt a 
condition precedent to the earning of freight. 
As a general rule, undoubtedly, the delivery 
of the goods at the place of destination, ac- 
cording to the terms of the charter-party, is- 
necessary to entitle the owner of the vessel 
to the stiptdated compensation. 3 Kent, 
Oomm.' (9th Ed.) 298; Cook v. Jennings, 7 
Term R. 381; Bright v. Cowper, 1 Brownlow 
& G. 21; Towle v. Kettell, 5 Cush. 18; Coffin 
V. Storer, 5 Mass. 2o2; Barker v. Cheviot, 2- 
Johns. 352; Blanchard v. Buckman, 3 Me. 1. 
Bight delivery is as essential to the perform- 
ance of such a contract and consequently to- 
the right of the carrier to recover compensa- 
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tiou, as safe custody and due transport To 
this also may be added, tliat entire contracts 
of this natui'e cannot in general be appor- 
tioned, so that if a parly undertake for a 
round sum to transport a specified quantity 
of merchandise from one place to another he- 
fore his claim to remuneration is to accrue, 
he cannot recover for a partial performance, 
although the completion of the imdertaking 
was prevented by accident Chit Cent 736. 
In its natm'e the contract for conveyance of 
merchandise is an entire contract; and un- 
less it be completely performed by the deliv- 
ery of the goods at the place of destination, 
the carrier will in general derive no benefit 
from the time and labor expended on the 
partial conveyance. Courts of justice, how- 
ever, have recognized certain equitable ex- 
ceptions to this general rule, and those ex- 
ceptions are as well linown and fully estab- 
lished by decided cases as the rule itself.' Of 
these one only need, be noticed at the present 
time. If the owner of the cargo is the cause 
of its not being transported to the port of 
destination, full freight may be recovered. 
Bork V. Norton [Case No. 1,659]; Clarke v. 
Orabtree [Id. 2,S47]; Giles v. The Cynthia 
[Id. 5,424]; Kleine v. Catara [Id. 7,869]; The 
Nathaniel Hoopei- [Id. 10,032]; Clendaniel v. 
Tuckerman, 17 Barb. 184. On the part of the 
libellant it is insisted that he was prevented 
from transporting the remainder of the spars 
solely by the fact that the depth of water 
in the river, and on the route to the open sea, 
was not sufficient to justify him in taking the 
remainder- on board. He admits that the wa- 
ter was eight feet deep or more at the place 
where the spars were shipped; but insists 
that, by the true construction of the charter- 
party, the guaranty of eighf feet of Water ap- 
plies as well to the bar at the mouth of the 
river, and all the way to the open sea, as to 
the place where the spars were furnished by 
the agent of the charterer. That proposition 
Is denied by the respondent, who contends- 
that the guaranty only applies to the place 
where the vessel lay when she received her 
cargo. Like other commercial Instruments, 
charter-parties ought to receive a liberal con- 
struction, agreeable to the intentions of the 
parties, and conformably to the usage of 
trade, and of the particular trade to which the 
contract relates. Whenever the language of 
a contract is ambiguous, the intention of the 
parties is the primary rule of construction; 
and, in order to ascertain the true sense in 
which the language was employed, it is not 
only allowable, but often necessary, to exam- 
ine the attending circumstances, and to weigh 
the language in connection with the subject- 
matter to which it was applied. Tested by 
this rule, there can be no doubt as to what 
was the real purpose and object of the guar- 
anty. Confining the investigation within the 
strictest limits, it still appears that the re- 
spondent wanted a quantity of spars trans- 
ported from. the banks of a certain river in 
the state of North Carolina to certain ports 



in the state of Massachusetts. He made pro- 
posals to charter the vessel of the libellant to 
tr an sport the spars. At the time the pro- 
posals were, made, the charterer knew, or had 
the means of knowing, what depth of water 
Would be required to enable the vessel to 
perform the required service; but the libel- 
lant had never been at the place of loading, 
and had no means of obtaining knowledge 
upon the siibject Inquiry would have been 
useless, as there were no charts, and seafar- 
ing men know little of the river, and were 
unacquainted with the navigation. Want of 
knowledge and the means of information 
would naturally suggest doubts in the mind 
of the libellant whether the service could 
safely be performed by the vesseL To re- 
move those doubts, and to protect himself 
against loss in case they should prove to be 
well founded, he requh:ed the guaranty. He 
must have known that a sufficient depth of 
water at the landing would be of little use, 
if the vessel could not get out of the river 
after the cargo was laden on board. To sup- 
pose that the guaranty went no further than 
to require eight feet of watra: at the landing, 
would be to impute a want of ordinary intelli- 
gence or prudence to the libellant and a 
course of conduct on the part of the respond- 
ent little better than an actual fraud. Such 
a construction would be both unjust and un- 
reasonable, and therefore cannot be sustain- 
ed; In view of the attending circumstances, 
there can be no doubt that the guaranty re- 
quired that there should be eight feet of wa- 
ter, or at least a sufficient depth to enable 
the vessel to perform the voyage from the 
place where the spars were to be shipped to 
the open sea. That guaranty was a condition 
precedent to the right of the respondent to 
claim performance on the part of the libel- 
lant When the libellant had taken on board 
as many spars as the depth of water in the 
river and on the bar would enable the vessel 
to carry, he might well, under the circum- 
stances of this case, have returned to the port 
of destination and claimed full freight His 
contract would then have been performed as 
far as it was in his power to perform it, and 
to the extent that there was a failure of per- 
formance, that failure would have been caus- 
ed by the respondent But he did not do so, 
and the only remaining question of any im- 
portance is, whether his subsequent acts have 
the effect to vary or defeat his right to re- 
cover. All that he did in rafting or assist- 
ing to raft, the remainder of the spars was 
done by the consent and with the concm-renee 
of the agent of the shipper. They were vol- 
untary acts, performed without compensa- 
tion or the promise of compensation. Noth- 
ing can be plainer than the proposition that 
the charter-party made no such reqtiire'ment 
and contemplated no such mode of trans- 
portation. Whether the rigging used for 
lashings was suitable or not it was the best 
the master had,' and the raft when it was 
completed, was pronounced siifficient by the 
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agent of the shipper -who superintended its 
consti'uetion. Every effort in his power was 
made by the master to tow the spars in safe- 
ty to the inlet; and when the lashings broke 
and they went adrift, both he and the crew 
did all that could be done to save them. For 
the want of a sufficient depth of water the 
vessel was delayed in her passage down the 
river, and before she reached the bar the 
wind increased. After passing the bar, the 
lashings of the raft were broken by the force 
of the waves. Some few of the spars were 
saved, but the larger portion were lost Un- 
der these circumstances, I am of opinion that 
the spars were lost by a peril of the sea, and 
that the acts of the master in relation to the 
raft do not defeat or impair his right to re- 
cover on the original contract. Cert'ain oth- 
er defences are set up by the respondent 
which will be briefly noticed. In the sec- 
ond place he Insists that the master should 
have employed lighters to carry down the re- 
maining spars to his vessel after she had 
passed the bar at the mouth of the inlet. 
That proposition is based upon certain evi- 
dence In the case tending to show that such 
was the usage on that river. Two answers 
may be given to the proposition, either of 
which is conclusive against it. Allowing due 
weight to the evidence, it is not sufficient to 
prove any such general usage. But suppose 
the fact to be proved, as assumed by the re- 
spondent, still it cannot have the effect -to 
vary the written contract By the express 
terms of the charter-party, the delivery of the 
spars for the purpose of loading was to be 
made within reach of the vessel's tackles, so 
that, if any lightering was required, It was to 
be done by the agent of the respondent, and 
not by the libellant When the language of 
the contract is ambiguous, parol evidence of 
the usage Is generally admissible to enable 
the court to arrive at the real intention of the 
parties; but it Is not admissible to vary, con- 
tradict or defeat express stipulations or pro- 
visions restricting or enlarging the custom- 
ary right Add. Cont (Ed. 1857) 851; Abb. 
Shipp. 350; 3 Kent Ck>mm. (9th Ed.) 345; 
Palmer v. Blackburn, 1 Bing. 61; The Ree- 
side [Case No. 11,657]; Trueman v, Loder, 11 
Adol. & E. 589; DonnelL t. Columbian Ins. 
Co. [Case No. 3,987]. 

It is also insisted by the respondent ttiat 
the master should have shipped the whole 
of the spars, and waited with his vessel at 
some point above the bar, at the mouth of 
the river, until, by a change of the wind, the 
depth of the water on the bar had been suf- 
ficiently increased to have enabled the vessel 
to pass over it and proceed on her voyage. 
That proposition assumes, contrary to the 
weight of the evidence, that the depth of the 
water down to the bar, at the mouth of the 
river, was already sufficient; and in addition 
to that it also assumes, what Is not satisfac- 
torily proved, that a change of the wind 
would have had the effect to increase the 
depth of the water to such an extent, not only 



on the bar at the mouth of the river, but also 
on the bar at the inlet at the same time, that 
the vessel could have proceeded to the open 
sea. No such requirement as the one as- 
sumed in the proposition is found In the 
terms of the charter-party, and the weight of 
the evidence clearly shows that nothing of 
the kind was ever suggested by the agent of 
the shipper. On the contrary, he first sug- 
gested that the vessel could take no more of 
the spars at the landing, and if he did not 
first propose the making of the raft he very 
readily consented to the suggestion, and su- 
perintended its construction. His relative 
wrote the bills of lading, and he admits that 
he sent one of them to the respondent to en- 
able him to effect an Insm-ance. 

Some of the spars were shipped directly 
from the bank, and were put on board 
through the ports of the vessel. One of the 
ports was cut deeper and enlarged for that 
purpose as much as possible without dam- 
aging the vessel, but, notwithstanding this 
enlargement it was still too small to receive 
the butts of some of the largest spars. To 
remedy that difficulty the butts were hewn 
or scarfed, so that they could be put on board 
in that way. AH of that work, however, was 
done by the agent of the shipper, and not by 
the libellant as appears by his own testi- 
mony. In view of the whole case, I am of the 
opinion that the decision of the district court 
was correct, and the decree in the case must 
therefore be affirmed with costs. 
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Case "No. 6,156. 

HART, B. & M. MANUB"G CO. v. SAR- 
GBANT et al. 

[3 Ban. & A. 263: i 14 O. G. 45.] 

Circuit Court, D. Connecticut. April, 1878. 

Patents — Piuoritt — Specifications — Machinert 
fob gradoatlxa carpenters' squares. 

1. The 3d claim of reissued letters patent No. 
5,408, granted to plaintiffs as assignees of Hor- 
ace K. Jones, May 13th, 1873, for improve- 
ments in machinery for graduating carpenters' 
squares, which claim is for "the construction of 
the tool and socket so that the edge of the tool 
fits into a V-shaped recess, the angle of wiich 
is in line with the working point of the tool, 
substantially as and for the purpose herein de- 
scribed," held, not to be anticipated by prior 
patents in which the V-shaped grooves were not 
so arranged as to take hold of the cutting edge 
of the tool, as it is essential to the claim that 
the angle of the V he in line with the working- 
point of the tool. 

2. Nor is the 6th claim of said patent, which 
is for "the clamping device for holding squares 
of varying tapers to be graduated, consisting 
of the fixed jaw P, the rocking adjustable jaw 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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M, and the cam N, in combination, substan- 
tially as described," anticipated by prior pat- 
ents for improved hand-vices which have no 
relevancy to a clamp which shall uniformly hold 
in proper position an article to be graduated 
by machinery. 

3. The gist of the 5th claim of the said patent, 
"In a machine for cutting graduations on 
squares, etc., the combination of the gravers I 
and their holders H with cams 6 and springs d, 
for throwing the gravers out of action at prede- 
termined periods of time during the stroke of 
the same to cut graduation-marks of varying 
lengths, substantially as described," is the "fly- 
ing cut" as it termed in the specification, and is 
infringed by a machine in which there is but 
one graver, and in which the square is moved 
along by an intermittent feed, the mode of oper- 
ation by which the cutting of the graduating- 
marks is effected being the same in both ma- 
chines. Held, also, that this claim was not an- 
ticipated by a machine not having liie "flying 
cut." 

Crn equity. Bill by the Hart, Bliven & 
Mead Manufacturing Company against Sar- 
geant & Co. and Joseph B. Sargeant for an 
injunction and account] 

Charles E. Mitchell and Benjamin F. Thurs- 
ton, for complainants. 

Charles P. Blake and John S. Beach, for 
defendants. 



SHIPMAN, District Judge. This is a biU 
in equity, foimded upon the alleged infringe- 
ment by the defendants of reissued letters 
patent [No. 5,408], dated May 13th, 1873, and 
granted to the plaintiffs, as assignees of Hor- 
ace K. Jones, for improvements in machinery 
for graduating carpenters' squares. The orig- 
inal patent [No. 93,449] to the plaintiffs, then 
known as "The Hart Manufacturing Compa- 
ny," was dated August 10th, 1869. 

The following were alleged to be the pecul- 
iar features of the invention: 

First. The cutting of the graduation marks or 
lines commenced at the measuring-edge and 
from thence extended inward, instead of com- 
mencing at or near the centre of the sctuare, 
whereby a clear and not a ragged cut was 
made at the measuring-edge, and danger of 
deviation from the proper point at the edge 
was avoided. This peculiarity had been an- 
ticipated by the invention of Herman Whip- 
ple, which was patented March 17th, 1857. 

Second. The lengths of the lines graved 
were regulated by arresting the cutting action 
of the graver when in motion, and allowing it 
to continue its forward movement without 
cutting the square, making what is called a 
"flying cut" This peculiarity is thus further 
described in the specification: "The gravers 
. . . are operated in such a manner, by 
means of cams and springs, that the said 
gravers can be alternately thrown into and 
out of action during their stroke, and remain 
in action for a predetermined period of time 
to cut graduation-marks of varying lengths." 
The advantages of this mode of operation 
are that the lines are made of uniform depths j 
and that the inner end of the mark termi- 
nates abruptiy, and that the chip is lifted 



from the line by the onward movement of the 
graver. 

Thita. The tool rests in the holder in a 
groove of the exact inclination of its sides^ 
into which it fits, and is pressed into its posi- 
tion by a set-screw. This insures the tool 
always being reinserted in the same position 
when removed from the machine for sharp- 
ening. 

Fourth. A new clamping device is used 
which holds firmly squares of varying tapers. 
The device Is thus described in the specifica- 
tion: "P is a fixed jaw for holding the square 
to be graduated. This jaw is rigidly secured 
to the frame of the machine, so that its un- 
'der face is parallel to the axis of the shaft 
D, or, in other words, parallel to that longi- 

[Drawings of reissued patent No. 5,408 pub- 
lished from the records of the United States 
patent office.] 
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tudinal line upon which the points of the 
series of gravei's act M is the movable jaw 
of the vice, which is held in place by screws 
passing through slots in the jaw M into the 
frame, so that said jaw is free to play up 
and down at either or both ends; and it is 
pressed up against the fixed jaw P (or against 
any object placed between said jaws) by 
means of the cam N, .operated by the treadle 
O, to bear upon the jaw M near the middle 
of its length." 

The gravers of plaintiffs' machine are ar- 
ranged in sets, mounted on horizontal bars 
supported hy two vertical revolving disks. 
There is a separate graver and separate fool- 
holder for each mark, so that, to graduate a 
square twenty-four inches long to sixteenths 
of an inch, three himdred and twenty-three 
gravers and tool-holders are required. One t 
machine of this kind was in use at the fac- 
tory of the plaintiffs for about eighteen 
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months. During this time, Charles S. Be- 
ment, a workman in their employ, undertook 
to make, and did make for them, an improved 
machine which had but one graver and one 
tool-holder, and in which the square passed 
under the tool by means of an intermittent 
feed. A patent for this machine, which the 
defendants are now using, was granted to 
Mr. Bement on June 14th, 1870. 

The plaintiffs claimed upon the trial that 
ihe Bement machine infringed the 2d, 3d, 5th, 
and 6th claims of their patent It is unnec- 
•essary to examine the question of infringe- 
ment of the 2d claim, as it was conceded that 
it was anticipated by the Whipple invention. 
The three remaining claims are as follows: 
^'3. The consti-uction of the tool and socket 
so that the edge of the tool fits into a V-shap- 
ed recess, the angle of which is in line with 
the working-point of the tool, substantially 
as and for the purpose herein described. 5. 
In a machine for cutting graduations on 
squares, etc., the combination of the gi'avers 
I and their holders H with cams G and 
springs d, for throwing the gravers out of 
action at predetermined periods of time dur- 
ing the stroke of the same to cut gradua- 
tion-marks of varying lengths, substantially 
as "described. 6. The clamping device for 
holding squares of varying tapers to be grad- 
uated, consisting of the fixed Jaw P, the rock- 
ing adjustable Jaw M, and the cam N, in 
combination, substantially as described." 

There is no question of infringement in re- 
gard to the 3d and 6th claims. The only 
question upon this part of the case is that of 
novelty. The defendants insist that the V- 
shaped recess of the third claim was antici- 
pated by the patent of Millington and George, 
dated August 8th, 1854, and by the patent of 
Horace K. Jones, of January 31st, 1865, but 
in neither of these patents are the V-shaped 
grooves so arranged as, in the language of 
the plaintiffs' expert, to "take hold of the 
cutting-edge of the tool. They are not so ar- 
ranged as to be invariably in the plane in 
which the tool makes its stroke." The es- 
sence of this claim is that the angle of the 
V is in line with the working-point of the 
tool. In the Millington and George patent 
the groove is on the upper side at the cutter, 
and in the Jones patent of 1865 the tool was 
held by the back and one side. The result 
was that in these two machines the cutting- 
edges were not necessarily placed accurately, 
and required frequent adjustment. 

The defendants insist that the device which 
is mentioned in the 6th claim was anticipated 
by patents to Louis Tilliers, dated April 16th, 
1861, and to Jeremy W. Bliss, dated Novem- 
ber 30th, 1852. These were improved hand- 
vices, and have no relevancy to a damp 
which shall uniformly hold in proper position 
an article to be graduated by machinery. 
Such a clamp must be so made that the 



square shall be necessarily placed in the posi- 
tion which is requisite to insure accuracy. 
In the plaintiffs' machine, the square was 
secm-ed by a movable clamp from below the 
surface. This clamp pressed the square 
against a shelf, so that the fall of the square 
was parallel to the plane of action of the 
graver. 

The defendants deny both infringement of 
the fifth claim and its novelty. The gist of 
the fifth claim is "the flying cut," as it is 
termed in the specification. This peculiarity 
is described in the claim to be the combina- 
tion "for throwing the gravers out of action 
at predetermined periods of time during the 
stroke of the same to cut graduation-marks 
of varying lengths." The motion of the grav- 
er continues after cutting action has ceased. 

The plaintiffs' machine contains an entire 
set of gravers. These revolve in a true cir- 
cle, and the square remains stationary. The 
defendants' machine has but one graver, and 
the square is moved along by an intermittent 
feed. The ^-aver returns to its work, after 
one mark has been made, in a flattened circle. 
The form of the two machines is necessarily 
very different, but the mode of operation by 
which the cutting of the graduating-marks is 
effected is the same. Each machine has a 
"flying cut." In each the cutting commen- 
ces at the edge of the square, and the cut- 
ters are thrown out of their work during the 
stroke by the action of a spring and cam at 
a predetermined point, when cutting ceases 
and the forward motion of the cutters is con- 
tinued. The differences in the mode of op- 
eration are formal and not substantial. 

The defendants' machine is what it would 
naturally be from its early history. It was 
designed to be simply an improvement upon 
the plaintiffs' structure. It was made with 
the elder machine before the eye of the in- 
ventor. The leading features of the elder ma- 
chine are retained, while a single graver was 
Ingeniously substituted to do the work of a 
set of gravers. 

Upon the question of novelty, the defend- 
ants rely upon the Whipple machine. It is 
only necessary to say that this machine does 
not have the flying cut There is no pro- 
gressive movement of the graver after it has 
ceased to cut "The mark is terminated by 
arresting the forward motion of the carriage 
upon which the gravers are mounted." Dif- 
ferences of construction between the Whip- 
ple and plaintiffs' machines are pointed out 
by the plaintiffs, which it is not necessary 
to examine. 

Let there be a decree for an injunction and 
an accounting in respect to the 3d, 5th, and 
6th claims. 
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Case 13"9. 6,157. 

In re HARTEL. 

L7 N. B. R. 559.] i 

District Court, W. D. Missouri. 1873. 

Bankruptct— Deed op Trust as Secubitx— Hus- 
band ASD Wife— Realty. 

1, Security for the payment of a note, by 
■way of a deed of trust, given on the property 
of the wife, by the husband and wife jointly, is 
security within the meaning of the bankrupt 
act [of 1867 (14 Stat. 517)], and such claim 
should be allowed as a secured demand, al- 
though the wife may have died leaving heirs. 

[Cited in Post v. Losey, 111 Ind. 80, 12 N. 
E. 12.] 

2. The court will, on proper motion, attend to 
the application of the security, and to the in- 
terests of the assignees in the realty. 

[In bankruptcy. In the matter of J. Har- 
tel.] 

By JOHN K. CRAVENS, Register: 
On the 25th. day of July, 1872, Sarah. Teed 
filed her deposition in proof of claim against 
the estate of said bankrupt, setting up a secu- 
rity by way of deed of trust upon certain real 
estate. The deposition does not state wheth- 
er the real estate was the property of the 
banlarupt at the date of the deed of trust, or 
who now claims it The deed of trust is at- 
tached to the proof, and is filed as an exhib- 
it. The grantors in the deed of trust are, 
-"Susanna Hartel and Jacob Hartel, her hus- 
band;" the same priority is observed in the 
signatures to the deed. The certificate of 
acknowledgment is in the peculiar form re- 
quired by the statutes of Missouri, for the 
conveyance of the real estate of a married 
woman; and being a printed certificate, the 
words relinquisMng dower are erased. The 
whole instrument is such as to suggest a con- 
veyance of Mrs, Hartel's property, and not 
that of the banla-upt By an examination 
of the inventory filed by the bankrupt, it ap- 
pears that the property described in the deed 
■of trust is inventoried as follows: "My wife 
is dead. We have children. She was the 
owner of lot 263 Old Town, Kansas City, Mo., 
and in which, I suppose, I have a courtesy 
estate.' In January, 1871, this lot was con- 
veyed hy my wife and me, to David O. 
Smart, trustee, to secure a note held by one 
Teed, and executed by me and wife." The 
inventory of the bankrupt thus shows that the 
real estate belonged to his wife. It is stat- 
ed by the attorneys for Mrs. Teed, in theh: 
statement and exceptions, that "Susan Har- 
tel was the owner, in lier own right," of the 
said property. The deed of trust was then 
given upon the property of Mrs. Hartel, and 
not . upon property which belonged to the 
bankrupt At the time the deed was execut- 
ed, Mrs. Hartel being stiU. in life, Hartel had 
no courtesy, nor could he have any until this 
deed of trust is discharged. Nor can he then 
have, unless there shall be a surplus after the 

1 [Reprinted by permission.] 
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debt thereby secured has been fully 'paid.- 
The claimant by her deed of trust can have 
no lien upon any surplus which may remain. 
It is Tinnecessarj'' now to decide what rights 
the assignee may have in any surplus. The 
only liens and incumbrances which are to be 
foreclosed in the court of bankruptcy are 
those which attach to the estate of the bank- 
rupt on the date at which the petition is filed 
and which estate passed to the assignee. 
Unless there was an estate in the property 
which passed to the assignee there can be no 
allowance of a claim secured to be paid out 
of the bankrupt's estate. The esta.te of Mrs. 
Hartel's heirs cannot be sold by order of the 
bankrupt court;' their estate is not in its cus- . 
tody nor can it be. , So far as this claim ia 
concerned, it matters not whether the prop- 
erty wiU or will not produce a surplus, after 
the payment of the Teed debt According to 
the deed of trust, that which, if anything, 
by any possibility, can come to the assignee," 
will come discharged of the lien created by 
this deed of trust For these reasons the 
security was rejected as not within the juris- 
diction of the court of bankruptcy to fore> 
close. 

TREAT, District Judge. The claim should 
be allowed ,as a secured demand, for the 
husband joined in the note, and there is se- 
curity for its payment The court will, then, 
on proper motion, attend to the application of 
tiie security, and to the interests of the as- 
signee in the realty. Exceptions sustained. 



HARTELL (TILGHMAN v.). See Cases Nos. 
14,039 and 14,040. 



Case ITo. 6,158. 

HARTELL et al. v. VINEY et al. 

[2 Wkly. Notes Cas. 602.] 

Circuit Court, E. D. Pennsylvania. April 25, 
1876. 

Tbade-Mabk— Word "Centejtniai,.'' 

The word "Centennial" is general property, 
and cannot be used for a trade-mark. 
[See Alleghany Fertilizer Co. v. Woodside, 
Case No. 206, note.] 

Sur bill, answer, and proofs. The bill set 
forth that the plaintiffs [Hartell and Letch- 
worth] were the original inventors of certain 
designs for medals, for which letters patent 
were granted them in November, 1874, con- 
sisting of perspective views of the Centennial 
Building;- that the defendants are making 
and selling medals embodying the same de- 
signs as those described In said letters patent 
Also, that the plaintiffs had' registered in the 
patent ofllce in May, 1873, a trade-mark, "the 
word 'Centennial' applied in any suitable 
manner to medals of any shape made of hard 
rubber or metal or plaster, either stamped, 
moulded, cast or engraved;" that the defend- 
ants have used said trade-mark upon large 
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quantities of medals in violation of complain- 
ants' rights; that letters patent were grant- 
ed to John H. fcJhreiner, one of the defend- 
ants, in May, 1875, for a design for medals 
the same as that whereof the plaintiffs are 
the original inventors and patentees, and that 
this wrongful issue results to their irrepar- 
able injury. The bill prayed a decree that 
defendants' letters patent be declared void; 
an account; and an injunction restraining 
the defendants from making and selling said 
patented designs. The answer denied the 
use of the plaintiffs' trade-mark in any way 
in connection with medals, excepting that de- 
fendants have used the word "Centennial" 
upon lids of paper boxes containing wooden 
medals, and averred that the trade-mark reg- 
istered by plaintiffs is limited to medals of 
metal, hard rubber, or plaster, and has no 
application whatever to articles or medals 
made of wood, and averred that the word 
"Centennial," as a trade-mark is invalid. It 
also denied infringement, on the ground that 
plaintiffs' design was for a perspective view, 
while defendants' was an elevation of the 
Exhibition Building. 

M. Daniel Connolly, for complainants. Our 
trade-mark goes back to May, 1873, and we 
have letters patent for designs for medals 
for the Art Gallery and Main Exhibition 
Building. 

CADTVALADER, District Judge. Tour 
claim is to monopoly in the subject, not alone 
In the trade-mark? 

Yes, as applied to medals. 

CADWALADER, District Judge. You con- 
tend that the word "Centennial" is good as a 
trade-mark for medals generally. Under the 
act of 1871 [I/aws Pa. p. 131], it seems to 
me the world at large are entitled to be com- 
petitors at the exhibition, and that the word 
"Centennial" is common property. 

Nearly all trade-marks are words in use 
as comm<Hi» property, but In our case there 
Is no name of a person, and hence we are not 
within the statutory prohibitions. A word 
used as a trade-mark must not be generic, 
or a mere geographical designation, as was 
the case of the word "Lackawanna." Dela- 
ware & Hudson Canal Co. v. Clark [13 Wall. 
(80 U- S.) 311], But there is no objection 
to a trade-mark as merely suggestive. We 
claim an exclusive property in medals of this 
mark. 

CADWALADER, District Judge. If you 
have a property, you should assert it at law, 
so as to ascertain whether you could get 
damages. In equity there is no appropriate 
remedy where the question of law is doubt- 
ful. This is a question of damages, and it Is 
extremely doubtful whether a court of equity 
would not say the case is too doubtful for an 
injunction. Make out a title, If you can, at 
law. 

We claim under act of congress of July 8, 
1870, § 71 [IG Stat. 209], we first applied the 
design, and are entitled broadly to its appli- 
cation, and, on the principle of Gorham's 



Manuf'g Co. v. White [Case No. 5,627], there 
is an infringement. 

E. K. Nichols, contra, 

Bm dismissed. No opinion. 



HARTER (POMROY v.). 
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Case !N"o. 6,158a. 

fiARTPIELD V. PATTON et al. 

[Hempst. 268.] i 

Superior Court, Territory of Arkansas. Julyr 
1835. 

Contract op Delivery — Averments in Deolaka- 
TiON — Award of Repleader. 

1. By an agreement H. was to deliver salt at 
any place on the banks of Red river, below the 
mouth of Little river and above Long prairie, 
which might be designated by B. and P. Held, 
that the omission of the latter to do so did not 
prevent H. from delivering the salt at any con- 
venient place he might select, between the two 
points, in discharge of his agreement. 

2. In an action of covenant brought by B. 
and P. for the failure of H. to deliver the salt, 
the declaration need not aver that a place was 
designated, nor that notice of a place for the 
delivery of the salt was given, as the place waS' 
designated by the agreement itself; and an 
issue formed as to such notice is immaterial. 

3. A repleader is never awarded in favor of 
him who commits the first fault in pleading, 
nor where there is one material issue in the 
cause. 

In error to Sevi^ circuit court. 

At law. 

Before JOHNSON and YELL, JJ. 

JOHNSON, J. This is an action of cove- 
nant, brought by Clark and Patton against 
Hartfield, on the following covenant: — "Ar- 
kansas Territory, Sevier County. Articles of 
agreement made and entered into between- 
John Clark and Benjamin Patton, of the first 
part, and Asa Hartfield, of the second part^ 
witnesseth; that the party of the first part 
hath this day bargained, sold, and delivered! 
to the party of the second part all their right, 
claim, interest, and possession of the salt on 
Little river, known as the Little RivW Sa- 
line, together with the salt kettles, also the 
farm attached to said premises; and It is 
understood that if the party of the second 
part should be dispossessed of the aforesaid 
premises by any law of congress passed at 
the last session thereof previous to the time 
any one of the payments which are to be- 
made in manner hereinafter described, then 
and in that case the party of the first part 
doth declare all such payments to be null and 
void. In consideration of which, the said 
party of the second part is to pay the party 
of the first part the sum of §4,500, as fol- 
lows: $1,350, which is paid in advance; 
$1,500 in salt, as follows, namely, $1,200 to- 
be paid at any place or places on the bank 

1 [Reported by Samuel H. Hempstead, Esq.] 
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of Red river, below the mouth of Little river 
and not below the Long prairie, which may- 
be designated by the party of the first part, 
at the rate of $1.50 per bushel, and required 
to pay ?300 at the aforesaid Saline at one 
dollar per bushel, and if not required there, 
to pay at the same time and places of the 
aforesaid, $1,200 in salt, at $1,50 per bushel, 
on the first day of December, 1831, if the 
water will admit of its being taken at that 
time, if not, at the first sufficient rise there- 
after; the other payment of $1,500 to be 
made on the 1st December, 1832, on the same 
conditions and at the same places as the 
foregoing payments; also 150 bushels of salt, 
at tlie aforesaid salt-works, in the course of 
next winter, spring, and summer, as required, 
when he may have salt on hand." 

The above agreement was signed and sealed 
by the parties on the 16th of September, 1830. 
The plaintiffs, Clark and Patton, in their dec- 
laration averred the failure of the defendant 
Hartfield to deliver the salt at the times and 
places specified in the articles of agreement 
aforesaid, and claim damages therefor. The 
defendant demurred to the declaration, which 
demurrer was overruled by the court, and 
afterwards he filed two pleas; the first a plea 
of set-ofiE, and the second that the plaintiffs 
did not give notice to the defendant of the 
place for the payment and delivery of the 
salt, on which issues were joined. On the 
trial before the court below, a jury having 
been dispensed with by consent, a judgment 
was rendered in favor of the plaintiffs, from 
which this writ of error is prosecuted. 

The first point relied upon for the plaintiff 
Jn jerror is, that the declaration is fatally de- 
fective in not averring notice of the place 
for the delivery of the salt By the terms of 
the contract, the salt was to be delivered at 
any place or places on the banks of Red river, 
below the mouth of Little river and not be- 
low Long prairie, which might be designated 
by Clark and Patton. There can be no doubt 
that Hartfield might have performed his con- 
tract by delivering the salt at any place on 
the banks of Red river, below the mouth of 
Little river and above Long prairie, in "the 
event of the failm'e or omission of Clark and 
Patton to designate a place between those 
points. Clark and Patton might or might 
not designate a particular place, and their 
omission to do so did not prevent Hartfield 
from delivering the salt at any convenient 
point he might select between the places spec- 
ified. There was then no necessity for the 
averment of notice of a place for the pay- 
ment and delivery of the salt, as a place was 
designated by the contract itself. The dec- 
laration, in our opinion, is not defective in 
' omitting to aver notice before the times spec- 
ified for the delivery of the salt The other 
objection to the declaration in relation to 
the dispossession of Hartfield by any law of 
congress passed at the last session thereof be- 
fore the date of the writing obligatory, is so 
cleai-Iy untenable, that it is unnecessary to 



remark upon it. The cause was tried upon 
the pleas of set-ofE and the failure of Clark 
and Patton to give notice of a place for the 
payment and delivery of the several quanti- 
ties of salt in the agreement specified. The 
issue formed upon this latter plea was clear- 
ly immaterial, and a question arises whether 
a repleader ought not to have been awarded. 
The doctrine is well settled, that a repleader 
is never awarded in favor of him who com- 
mits the first fault in pleading. 3 Bibb, 84, 
226. Nor is it ever awarded where one is- 
sue is material, though other issues are im- 
material; and (Id. 168), on both of these 
grounds, a repleader should not have been 
awarded. 2 Tidd, Pr. 830; Willes, 532; 1 
Ld. Raym. 170; 1 Doug, 396. Judgment af- 
firmed. 



HARTFORD, The (CRAIG v.). See Case No. 
3,333. 



Case No. 6,159. 

HARTFORD & N. H. R. CO. v. GRANT. 

[9 Blatehf. 542.] i 

Circuit Court, D. Connecticut April 23, 1872.2 

Income -Tax — Corporations — ^Profits— Con- 
struction OP Netv Bridge. 

1. Under section 122 of the act of June 30, 
1864 (13 Stat 284), moneys used by a railroad 
company to replace an old and worn out bridge^ 
by another of like materials and dimensions, 
are not "profits used for construction," and, as 
such, liable to a tax of five per cent 

[See note at end of case.] 

2. But, where a wooden bridge is replaced by 
a much more costiy stone bridge, the earnings 
adequate to pay for the latter, beyond the ex- 
pense of building anew a like wooden bridge, 
are to be deemed "profits used for construc- 
tion." 

[See note at end of case.] 

3. Where, however, the cost of such stone 
bridge is charged to the expense account of the 
company, and the whole amount of such ac- 
count for the year, including such cost, is not 
more than a proper percentage of the gross re- 
ceipts of the company to cover all proper, ordi- 
nary, current expenses, and the depreciation of 
its entire property, such cost is not to be deemed 
"profits used for construction." 

[See note at end of case.] 

This suit was brought to recover back mon- 
ey which the plaintiffs [the Hartford & New 
Haven Railroad Company] alleged that the 
defendant [Henry A. Grant], as collector of 
internal revenue for the First collection dis- 
trict of Connecticut, had illegally esaicted of 
them, and was submitted to the court on an 
agreed statement of facts. The foUqwing 
were the material facts agreed upon by the 
parties: (1) Early in the year 1866, the 
plaintiffs commenced building a new bridge 
at the point where their track crosses the 
Farmington river, in the town of Windsor, in 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.} 

2 [Affirmed in 93 U. S. 225.1 
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this state. They continued -worli on this 
bridge until after the 31st of August, 1866, the 
day of the close of their fiscal year, at an ex- 
pense of §31,269 35, which they charged in 
their expense account, for repairs, &e. Dur- 
ing the fiscal year of 1867, and up to its 
close, on the 31st day of August of that year, 
they expended the additional sum of $24,- 
442 95, which was charged to the same ac- 
count, making a total, for the two fiscal 
years, ending August 31st, 1867, of §55,- 
712 30. (2) On the 13th of January, 1868, the 
assessor for the district made a special assess- 
ment on this sum of $55,712 60, "as profits, 
used in construction," at the rate of five per 
cent, under section 122 of the act of June 30, 
1864 (15 Stat 264); and, on the 11th of Feb- 
ruary, 1868, the defendant, as collector, re- 
quired the plaintiffs to pay the same, amount- 
ing to $2,785 61, together with $139 28, as 
penalty for non-payment within the time pre- 
scribed by law. These two sums, making 
$2,924 89, the plaintiffs paid, under protest 
and duress, to avoid distraint of their prop- 
erty. (3) The bridge constructed at the point 
in question at the time the road was built, 
many years ago, was a wooden structure, on 
stone piei-s and abutments. A few years lat- 
er, this was burned by sparks from a locomo- 
tive, and was replaced by another wooden 
bridge upon the same foundations. In 1854, 
an unusual freshet in the Farmington river 
greatly endangered the bridge then in use, 
the water rising against the floor and upper 
sides thereof, and it was saved from destruc- 
tion only by the active exertions of the offi- 
cers of the company, with a large force of 
men. A highway bridge, belonging to the 
town of Windsor, across the same river, a 
few hundred feet below, was carried away, 
and a suit was commenced by the town 
against the railroad company, to recover dam- 
ages for the destruction of the town bridge, 
on the ground that the railroad company had 
so narrowed the waterway of the river by its 
embankments and abutments, as to send the 
water with increased velocity and volume 
against the town bridge, and had thus caused 
its destruction. This suit was tried three sev- 
eral times, in a series of years, resulting, 
each time, in a failure of the jury to render a 
verdict, and was finally settled by compro- 
mise. In 1864, it became apparent to the 
company, that the bridge In question must 
soon be rebuilt or r^laced by some other 
structure. It was temporarily strengthened, 
in various ways, for the time being, and the 
subject of replacing it by some other structure 
was carefully considered by the officers of the 
company; and, finally, in view of the danger 
of the destruction of a wooden bridge by fire, 
the necessity of additional waterway, demon- 
strated by the experience of previous years, 
the great loss to the company, and incon- 
venience to the public, which would result 
from the destruction of the bridge— a loss to 
the company which would have exceeded the 
entire cost of the present bridge— it was de- 



cided to proceed gradually with the construc- 
tion of a bridge composed of continuous stone 
arches. The bridge was commenced, as al- 
ready stated, in 1866, and was finished in 
1868, at a total cost of $78,987 75. It consists 
of seven stone arches, each 54 feet span, af- 
fording a waterway of 378 feet, being S8 feet 
more than that furnished by the old bridge. 
(4) Until the year 1871, the fiscal year of the 
company has terminated on the 31st of Au- 
gust of each year. The expenditures on this 
bridge, in each of the fiscal years 1866, 1867, 
and 1868, were charged to the current ex- 
penses of repairs of roads and bridges, as they 
were, in each fiscal year, made. (5) The total 
expenditure of the company during the fiscal 
years 1866 and 1867, (which, in the latter 
year, was 59 per cent of the gross earnings), 
for repairs of track, bridges, and equipments, 
including renewal of bridges, equipment, and 
structures, and all other current and incident- 
al charges for operating the road, except 
state and national taxes, was not more than 
a proper percentage of the gross receipts to 
cover all proper,' ordinary, current expenses, 
and the depreciation of the entire property. 
(6) During the years in question, the compa- 
ny earned a large surplus over their expenses, 
a portion of which was paid to their stock- 
holders in dividends, and the balance was 
carried to a contingent fund, upon each and 
all of which the company paid the taxes re- 
quired by the laws of the United States. (7) 
The cost of replacing the old wooden bridge 
by another of the same materials and dimen- 
sions, would have been $15,000. The value 
of the materials of the old bridge was $1,500. 

Henry O. Robinson and Richard D. Hub- 
bard, for plaintiffs. 
Calvin G. Child, for defendant 

SHTPMAN, District Judge. The disputed 
assessment in this case was made under that 
portion* of the internal revenue act of Jime 
30th, 1864, which relates to the tax on in- 
come. Section 122 of that act (13 Stat 284) 
provides, among other things, that, "any rail- 
road, canal, tm'npike, canal navigation, or 
slack-water company, indebted for any money 
for which bonds or other evidence of indebt- 
edness have been issued, payable in one or 
more years after date, upon which interest is 
stipulated to be paid, or coupons representing 
the interest or any such company that may 
have declared any dividend in scrip, or money, 
due and payable to its stockholders, as part 
of the earnuigs, profits, income, or gains of 
such company, and all profits of such com- 
pany carried to the account of any fund, or 
used for construction, shall be subject to and 
pay a duty of five per centum on the amount 
of aU such interest or coupons, dividends or 
profits, whenever the same shall be payable." 

The principal question presented by this 
controversy, for determination, is, whether 
the $55,712 30 expended by the plaintiffs dm*- 
ing the fiscal years 1866 and 1867, on this 
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bridge, were "profits, used for construction," 
and, therefore, subject to tax. It is obvious, 
at a glance at the agreed facts, that the -whole 
of that sum was not liable to the tax im- 
posed, whatever may be the fact ui regard to 
the larger part of it. The bridge in question 
needed to be replaced by a new one. The 
safety of the travelling public demanded this; 
and, whatever sum was necessary to replace 
the old and worn-out structure by a new one 
of the same materials and dimensions, would, 
in no sense, be deemed profits used in con- 
structiQn. An amount necessary to efiEect this 
object could nofi properly be called "profits," 
for any purpose. The replacing of the old 
bridge by such a new one was strictly with- 
in the meaning of the word "repairs," and the 
cost of it was properly chargeable to the or- 
dinaiy expense accoimt of the company, and 
was to be deducted from the gross receipts 
before an:^ proper balance of profit could be 
ascertained. It is agreed, that the cost of 
thus replacing the old bridge would have been 
515,000. From this sum the value of the ma- 
terials of the old bridge would have to be 
deducted. It is agreed that they were worth, 
only $1,500. Thus, ?13,500, which the plain- 
tiffs were clearly entitled to deduct, as a part 
of their necessary expenses, from their gross 
earnings, before any profits or income would 
accrue, was included in the amount upon, 
which the tax was assessed and collected. As 
weU might the assessor have assessed a tax 
on the wages of the engineers, or on the coal 
used in driving the engines, as on this sum, 
which is conceded to have been necessary to 
keep this bridge in a safe condition for pub- 
lic travel. To the extent, therefore, of ?13,500, 
or, rather, to the extent of 5 per cent on that 
sum, the tax was improperly levied, and its 
collection was illegal. 

But, the plaintifCs dalm, still leurther, that 
none of the expenditure on this new bridge 
during the years 1866 and 1867 was "profits 
used for construction." On the contrary, 
they insist, that, though they reconstructed 
the bridge on a new plan; with an increased 
water-way, and with different and non-com- 
bustible and comparatively indestructible 
materials, still, as the new structure was 
simply a bridge for crossing this stream, with 
no more tracks, or facilities for business or 
earnings, than the old one furnished, the ex- 
penditure devoted to this object should be 
deemed, not profits used for construction, but 
a part of their current expenses, necessarily 
devoted to the repair and preservation of their 
property. But, if this question were to be de- 
termined exclusively on the naked facts ijer- 
taining to this new structure, as compared 
with the old one, imaffected by any other con- 
sideration, I should hesitate to adopt this view 
of it. This stone bridge was not only a new 
structure, but it was a different and much 
mor.^, Trainable one, not merely tQ the puljlic, 
in the, way of safety, but tQ the company, as 
a security against loss by accidents to their 
trains, and lo'ss by fire, to, which thg. foi;mer 
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wooden structure was exposed, and to which 
a new wooden bridge would be equally ex- 
posed, and by a great savuag in future repairs 
or renewals, provided against effectually by 
the solid and permanent materials of which 
it is composed. In this view of the matter 
merely, the new bridge was an original and 
independent -improvement of the property of 
the compa,ny, which added to .the value of 
their whole estate beyond what any mere re- 
pairs on the old bridge, or the substitution of 
a new one of similar construction, would have 
done. It would seem that earnings adequate 
to pay for such an improvement must be 
deemed profits. Otherwise, a railroad com- 
pany might, after keeping their tracks and 
bridges in ordinary repair, such as they had 
been for twenty years, by a current expendi- 
ture for that purpose, devote a part or the 
whole of their surplus earnings to the erection 
of stone or iron bridges and stone causeways^ 
and any other more permanent and durable 
structures, in place of old ones, one after an- 
other, and thus increase the value of their en- 
th;e line of road to the extent of millions, and 
yet pay no tax on the income by means of 
which they ha,d been able to accomplish such 
a result 

But this, is not the case presented by the 
agreed statement of facts submitted. The ex- 
penditure on this bridge in 1866 and 1867 was 
charged by the company in. their .expense ac- 
count for the current years, respectively; and 
it is expressly agreed, that the whole amount 
expended on the line, including that devoted 
to this bridge, was not more than a proper 
per centage of the gross receipts to cover aU 
proper, ordinary, current expenses and the 
depreciation of the entire property. Now, a 
deduction of such a per centage must always 
be made, before the amoimt of profits can be 
ascertained. There can be no profits, in any 
just and proper sense, imtil a sum necessary 
to keep the line in good repair and protect the 
.whole property from depreciation by wear 
and time, has been expended, or set apart^ 
for that purpose. Profits consist of the bal- 
ance that remains after this is done. The 
obvious and irresistible, inference which fol- 
lows, from, the fact agreed to, which I am now 
considering, is, that, whatever sum was ex- 
pended on this new bridge in 1866 and 1867, 
beyond what was necessary to repair ^® ^^^ 
one, or replace it with one similar in materials 
and dimensions, was withheld, from some 
other part of the line needing repairs, to keep 
it in its original condition. In other words, 
a portion of the earnings which might prop- 
erly have been devoted to the repair and pres- 
ervation of the whole line of road and its 
equipment, was, during these two years, ac- 
cumulated and expended upon this bridge* 
Withholding proper expenditure from one por- 
tion of the liie and devoting it to another^ 
where the amount thus expended, does, not 
enhance the value of the property as a whole, 
does not cqnstitute that expenditure profits. 
It is a mere mode of administering; or distrib-^ 
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uting the outlay of the fund proper to he ap- 
plied to repairs— a fund that must always be 
deducted before the question of profits is 
reached. Judgment must therefore be entered 
for the plaintiffs, to recover the whole tax 
exacted. 

[NOTE. From this judgment the collector 
eued out a writ of error, upon which the su- 
preme court affirmed the judgment, in an opin- 
ion by Mr. Justice Bradley, holding that "the ob- 
ject of the law was to impose a tax on net in- 
come or profits only; and that cannot be re- 
gai-ded as net income or profits which is re- 
quired and expended to keep the property up in 
its usual condition, proper for operation." The 
court intimated that, had the assessment been 
made upon the excess value of the new bridge, 
considered as a betterment, the case would have 
admitted of a different consideration. 93 U. 
S. 225.1 



HARTFORD OARPEjl' CO. (LOWELL 
MANUFACTURING CO. v.). See Case 
No. 8,569. 
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HARTFORD FIRE INS. CO. v. DOYLE. 

16 Biss 461; i 5 Ins. Law J. 37; 3 Cent Law 
J. 41. ] 

Circuit Court, W. D. Wisconsin. Sept. 28, 1875. 

Wisconsin Statute Pkohibiting Non-Resident 
cokpoeations fkom removing suit into ped- 
EKAL Courts — Jceisdiction op United States 
CiKCUiT Court. 

1. The Wisconsin statute of March 14, 1870 
[Laws Wis. p. 87, c. 56], that no non-resident 
corporation should remove a suit from the stsite 
to the federal courts, having been declared un- 
constitutional by the United States supreme 
coiirt, the provision of the statute of April 5, 
1872 [Laws, p. 67], requiring the secretary of 
state to revoke the license of any such corpora- 
tion applying for such removal, falls with it. 

2. The United States circuit court can in such 
case grant an injunction restraining the seere-* 
tary of state from attempting to forfeit the li- 
cense. 

This was a bill ffled by the Hartford Fire 
Insurance Company of the state of Connecti- 
cut against Peter Doyle, as secretary of state, 
for an injunction restraining him from pro- 
ceeding to revoke and recall the license or 
certificate of authority granted by the state 
to such company to transact business in this 
state. The bill shows that the state granted 
a license in January, 1875, to continue in 
force one year, in consideration of the cove- 
nants and conditions contained therein, 
among which was one to not remove or cause 
to be removed any suit commenced against 
the company in this state, into the federal 
courts for trial, which provision was insert- 
ed in compliance with the terms of section 
22, c. 56, Laws 1870. The legislature subse- 
quently, la order to more effectually secure 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



an observance of such provision, by an act 
approved April 5, 1872, declared that if any 
company should make an application to re- 
move a case commenced against it into the 
United States circuit court for trial, con- 
trary to the provisions of the laws of the 
state, or of their agreement made under the 
provision of the section of the act of 1870, 
above mentioned, that it should be the im- 
perative duty of the secretary of state to re- 
voke and recall the license of such company 
to transact business in this state. [The act 
further declares that after such revocation, 
no new license shall be granted for the period 
of three years to such company, and that 
from that time, it should be excluded and 
prohibited from transacting any business in 
the state until again duly licensed.] 2 The 
bill shows that an agent of the company, 
having charge of its business in this state, did 
take steps to remove a case commenced 
against it in the circuit court of Winnebago 
county, to the United States circuit court for 
the Eastern district, for trial; that such ac- 
tion was taken without consultation with the 
home office, and that upon notice of it, the 
case was by stipulation offered to be remand- 
ed to the state court for trial; but that, not- 
withstanding such stipulation to re-tx-ansfer, 
an application had been made to the secre- 
tary of state to vacate and recall their li- 
cense; [that the company has a large amount 
of property insured in this state, and is now 
doing an extensive and profitable business im- 
der its license, and that a cancellation of 
their authority by the secretary would work 
great and irreparable injury to their inter- 
ests. This is the substance of the bill upon 
which an order was granted, in June last, 
that the defendant, the secretary of state, 
show cause why an injunction should not be 
g3:anted restraining him from vacating or 
revoking the complainant's license to transact 
business in this state. No answer has been 
filed to the biU, nor any affidavits or deni- 
als of the facts set up in it The attorney 
general of the state has entered his appear- 
ance for the defendant, and appeared for 
him on the argument and hearing of this mo- 
tion for an injunction. On the argument no 
question was made as to the power of this 
court to grant the relief asked, if the facts 
stated in the bill were deemed sufficient by 
the court to authorize it to interfere.] 2 The 
secretary now has the application pending 
before him, and states that he deems the 
duty imposed by the act upon him impera- 
tive. Arid the biU alleges that the complain- 
ant believes that, unless restrained by some 
coiu-t of competent authority from so doing, 
he will cancel their license; and that there- 
by irreparable injury will be done to com- 
plainant's business. 

Sloan, Stevens & Morris, for complainant 
A. Scott Sloan, Atty. G^n., for defendant 

2 [From 3 Cent Law J. 41.] 
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HOPKINS, District Judge. Tlie only mat- 
ter discussed on the hearing before me was 
the constitutionality of the statutes on the 
subject. There is a conflict upon the question 
of the constitutionality of this act between 
the state and federal courts. 

The supreme court of this state in Morse 
V. Home Ins. Co., 30 Wis. 496, decided that 
the provisions of the act of 1870, requir- 
ing the agreement not to remove to the fed- 
eral court for trial, constitutional, but the 
supreme coinrt of the United States, in same 
case on error, 20 Wall. [87 U. S.] 445, re- 
versed that decision, and held the act of the 
legislature requiring such restriction uncon- 
stitutional and void, and that the company 
could remove, notwitlistanding their agree- 
ment not to do so, entered into under that 
act So if the question presented here is 
substantially the same as that presented in 
that ease, that decision is decisive of this mo- 
tion. 

The attorney general on the hearing claim- 
ed that the question was different; that the 
state had a right to impose such terms as it 
might deem jxist on admitting foreign cor- 
porations to transact business here, and no 
court could inquire into the reasonableness of 
such terms; that the state could also provide 
that a forfeiture of the right to continue to 
do business should follow a breach of any 
conditions or restrictions they might exact 
or impose; in other words, that the state 
had the right to say when and for what 
cause or causes the license might be revoked, 
and that no court had the right to say that 
the cause or causes were insufficient If 
this were the theory of the state, as mani- 
fested by this legislation, it might present a 
somewhat difficult question. But I am not 
prepared, however, in view of the authorities 
on the subject to concede that such arbitrary 
and imlimited power resides in the states. 

In Lafayette Ins. Co. v. French, 18 How. 
[59 U. S.] 404, it is held that the consent may 
be upon such condition as the state may see 
fit to impose, "provided they are not repug- 
nant to the constitution and laws of the 
United States, or inconsistent with those 
rules of public law which secure the jurisdic- 
tion and authority of each state from en- 
croachment by all others, or that principle 
of natural justice which forbids condemna- 
tion without opportunity" for defense. And 
in Ducat v. Chicago, 10 Wall. [77 U. S.] 415, 
it is said as to "the nature or degree of 
discrimination, it belongs to the state to de- 
termine, subject only to such limitations up- 
on her sovereignty as may be found in the 
fundamental law of the Union." 

"Parties cannot by any agreements confer 
jurisdiction when it is not given by an act 
of congress. When so given, they cannot oust 
the courts of the United States of the juris- 
diction conferred upon them." Hobbs v. 
Manhattan Ins. Co., 56 Me. 421.. [If parties 
cannot do so, upon what principle can it be 
maintained that the state legislature can? 



If repugnant to fundamental authority, any 
attempt to enforce them should be restrain- 
ed.] 2 Cobb V. New England Ins. Co., 6 
Gray, 192; 6 Gray, 596; 6 Gray, 174; Davis 
V. Packard, 6 Pet [31 U. S.] 41; Id., 7 Pet 
[32 U. S.] 276. 

But in deciding this motion, in view of the 
decision of Morse v. Home Ins. Co., su- 
pra, it must be assumed that the power of 
the state to pass a law prohibiting a foreign 
corporation from removing a case for .trial 
into a federal court, does not exist; and that 
all obligations and restrictions of that char- 
acter imposed upon foreign corporations by 
the act of 1870, are not binding, but are ab- 
solutely void. Now, does the law of 1872, 
based upon that act, and directing certain 
proceedings for a violation of the provisions 
of that law, fall, also? Or, may the state 
rightfully pass acts imposing penalties for a 
violation of that act, which are obligatory 
upon the state officers, after the law requir- 
ing the company to perform them is held 
void? 

If this is a part of the scheme intended by 
the legislature to enforce the law, and the 
power to establish this condition is held not 
to exist, it seems to me that all the penalties, 
remedies and proceedings predicated upon its 
non-observance would fall with the power it- 
self. 

It would be unreasonable to suppose that 
the legislature would pass an act requiring 
the secretary of state to cancel the license for 
want of compliance with a requirement that 
they had not the power to impose. 

Chief Justice Marshall, in Wayman v. 
Southard, 10 Wheat [23 U. S.] 1, says: "It 
is a general rule that what cannot be done 
directly from defect of power cannot be done 
indirectly." And Chief Justice Dixon, in 
Morse v. Home Ins. Co., supra, says: "It may 
be conceded that any state legislation intend- 
ed or calculated of itself or by its own mere 
force to defeat or prevent the exercise of tlie 
right of removal when it exists, is unconsti- 
tutional and void." 

The supreme court of the United States has 
decided that the right of removal does exist 
here, so that, it follows, according to Judge 
Dixon's, opinion, that this legislation, so far 
as it was "intended or calculated" to "defeat 
or prevent"' the exercise of the right of re- 
moval, is void. 

The provision of both acts are to be con- 
strued together; the last founded upon the 
first declaring the consequences or penalty 
of a violation of the first, and making the 
secretary of state the instrument to enforce 
the penalty for a violation of the first The 
title of the last act shows this. It is entitled 
"an act to provide for the enforcement of 
the laws in certain cases," and those laws, so 
far as applicable to this case, having been 
held null and void, all laws providing for 
their enforcement must be inoperative^ and 

2 [From 3 Cent. .Law J. 41.] 
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no court or officer can enforce any penalty or 
forfeiture for their non-observance. 

If I am right in this view, this case does 
not call for a decision on the general doctrine 
contended for by the attorney general. For 
it is plain to my mind that our legislature 
did not intend to forfeit the license of foreign 
companies, except for a violation of what 
they deemed a valid requirement or condi- 
tion of law. There is no reason for suppos- 
ing that the state intended or wished to annul 
a license, or to exclude a company from do- 
ing business here, except for a breach of a 
legal duty, and when it is settled that this 
company has not violated any legal duty, the 
power to vacate the license vested in the 
secretary of state, 'terminates. 

I have not deemed it necessary to consider 
the general question of the constitutional 
right of the complainant to a removal. That 
is settled and does not admit of or require any 
argument in its support The provision in 
the act of 1870, requiring the agreement not 
to remove, having been declared unconstitu- 
tional, that part of the act of 1872, dh;ecting 
the secretary of state to vacate a license in 
case of removal, is inoperative, and he has 
no authority under it to revoke or vacate the 
complainant's license to transact business for 
that cause. 

I, therefore, order and direct that an in- 
junction issue against the defendant, re- 
straining him from so doing, as prayed in the 
bill. 
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In re HARTHILL. 
[4 Ben. 448 ;i 4 N. B. R. 892 (Quarto, 131).] 
District Court, S. D. New York. Jan., 1871. 

CONVBTANOE BY BaSKEUPT — FORM OP "WaKBANT 
— JfOWEK OP THE COUKT — PARTY. 

1. In a proceeding in involuntary bankruptcy, 
a warrant was issued, commanding the marshal 
to take possession provisionally of all the prop- 
erty and effects of the bankrupt, and "of all 
the goods, assets and property lately conveyed, 
whether by bill of sale or otherwise, by the said 
Alexander Harthill to Joseph Henry." Under 
this warrant, the marshal took possession of 
certain property conveyed by the bankrupt to 
said Henry before the filing of the petition. 
Henry applied by petition to the court, for an 
order that the property be restored to nim, al- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



leging that the transfer to him was a bona fide 
purchase, and obtained an order restraiuing 
the marshal from any removal of the said prop- 
erty, A reference was ordered to take proof 
as to the validity and bona fides of the purchase 
made by Henry from the bankrupt, pendingr 
which the property which had been taken by 
the marshal was sold as perishable. On the 
evidence as reported, Henry moved for an order 
directing the delivery to him of the proceeds 
in the hands of the marshal. Seld, that the 
warrant, in so far as it commanded the mar- 
shal to take possession of the property which 
had been conveyed by the bankrupt to Henry, 
transcended the power conferred on the court 
by the 40th section of the Bankruptcy act [of 
1867 (14 Stat. 536)]. It should have stopped 
with commanding the marshal to take posses- 
sion of the property of the debtor. 
[Cited in Doyle v. Sharp, 74 N. Y. 157.] 

2. Henry had only appeared in the matter for 
the purpose of obtaining relief against such 
warrant, he was not a party to the bankruptcy 
proceedings; the title of Henry to the property 
conveyed to him could only be tested in affirma- 
tive proceedings, instituted by the assignee in 
bankruptcy; and Henry was entitled to the pro- 
ceeds of the property. 

In this case, which was a proceeding in 
involuntary bankruptcy, a petition was filed 
on the 17th day of June, 1868. It stated, as 
an act of bankruptcy, a conveyance by the 
bankrupt of certain property to one Joseph 
Henry, which was alleged to have been 
fraudulent On this petition, a warrant was 
issued, directing the marshal forthwith to 
"take possession provisionally of all the prop- 
erty and effects of the said Alexander Hart- 
hill, and of aU the goods, assets and prop- 
erty lately conveyed, whether by bill of sale 
or otherwise, by the said Alexander Harthill 
to Joseph Henry, in said petition named." 
Under this warrant, the marshal took pos- 
session of certain property then in the posses- 
sion of Henry. Henry applied at once to 
the court, on petition, alleging that the con- 
veyance to him was a bona fide purchase 
by him of such property, and praying that 
the order of the court requiring the marshal 
to take possession of the property conveyed 
to him by the bankrupt, might be vacated, 
and the marshal be restrained from remov- 
ing the said property, or any portion there- 
of. On this petition, the court on the 24th 
of June, 1868, granted an order to show 
cause why the petition should not be grunt- 
ed, and issued a temporary injunction for- 
bidding the marshal from removing any of 
the property. Thereafter, a .reference was 
ordered as to the bona fides of the purchase 
by Henry, pending which, the property was 
sold as perishable. Harthill was adjudicated 
a bankrupt and an assignee was appointed, 
while the reference was stUl pending. On 
the coming in of the proofs taken under the 
order of reference, the matter came on to be 
heard on the petition of Henry. 

F. N. Bangs, for Henry, 
J. S. Ritterband and Gleason & Babcock, 
for assignee. 

BLATCHFORD, District Judge. Irrespec- 
tive of any determination of the question of 
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fact as to the validity and bona fides of the 
purchase made by Henry from the bankrupt, 
I am entirely satisfied that the -warrant is- 
sued to the marshal, in so far as it command- 
ed him to take possession of the property 
which had been conveyed by the bankrupt 
to Henry, transcended the power conferred 
on this court by the 40th section of the act 
It should have stopped with commanding the 
marshal to take pc^session of the property 
of the debtor. The warrant was issued on 
the 17th of June,. 1868. The marshal having, 
under the warrant, taken the property from 
Henry*s possession, Henry came into this 
court promptly by a petition, on the 24th of 
June, 1868, and asked, by its prayer, that so 
much of the warrant as required the mar- 
shal to take possession of the properly con- 
veyed by the bankrupt to Henry, might be 
set aside. Such prayer must be granted, and 
the property so taken, or its proceeds, must 
be restored to Henry, fie was no party to 
the proceedings wherein the warrant was is- 
sued, and, by presenting his petition for re- 
lief from the operation of the warrant, he 
does not make himself a party to the pro- 
ceedings, or submit himself to the jurisdic- 
tion of the court, any further than is nee-" 
essary to obtain the specific relief he asks. 
He is entitled to such relief, and to depart 
having obtained it, leaving the assignee in 
bankruptcy to take such affirmative proceed- 
ings against him, both in respect to the prop- 
erty which the marshal seized, and to the 
other property which was conveyed b7 the 
bankrupt to Henry, and to the proceeds of 
all such property, as may be proper. No such 
affirmative proceedings are before the court. 
Instituted by the assignee. It is only as 
the result of them that he can have the relief 
which he now seeks by motion. Such pro- 
ceedings must be taken by a pleading, mak- 
ing proper averments, and calling for an an- 
swer, on which an issue raised can be tried, 
leading to a determination which the aggriev- 
ed party can have reviewed. The proceeds 
of the property seized by the marshal from 
the possession of Henry, if they are in this 
court, are pot in it as belonging to the es- 
tate of the bankrupt, nor can they be in it 
to be awarded according to the merits of the 
case, as between the bankrupt's creditors and 
Henry, unless they are rightfully in it They 
are not rightfuUy in it For all the purposes 
of Henry's petition, which is the only mat- 
ter before the court the property taken from 
Henry must be regarded as still in the pos- 
session of the marshal, it having been sold 
only because it was perishable, and the pro- 
ceeds having been paid into court for safe 
keeping. The marshal's possession of the 
property having- been taken under a warrant 
which was improperly issued against such 
property, the property must be released from 
the marshal's possession, and must revert to 
the possession of Henry, so far as any dis- 
position of it on Henry's petition is concern- 
ed. Its proceeds must take the same course. 

llFED.CAS.— 45 
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In re HARTHOBN. 
[4 N. B. R. 103 (Quarto. 27).] i 
District Court. D. Maine. Aug. 24, 1870. 
BAiiKEDPTcr— Pbeferked Claim— Minor — Serv- 
ices OF. 
Upon proof of claim made by the father of a 
minor son, for the labor of such son, as an 
operative in the employment of the iDanknipt 
within the sis months nest precedmg the tirst 
publication of the notice of proceedmgs m bank- 
ruptcy, BeU, that the father is entitled to he 
preferred, to an amount not exceedmg fifty dol- 
lars, accordinjj to section 28 [of the act of ISbl 
(14 Stat 530)]. 

In bankruptcy. 
By the Register: 

I, Charles Hamlin, one of the registers of 
said court in bankruptcy, do hereby certify, 
that in the course of the proceedings in said 
cause before me, the following question arose 
pertinent to the said proceedings, and was 
stated and agreed to by the opposing parties, 
to wit: Mr. Ephraim Cunningham, creditor of 
said bankrupt, and Mr. William C. Crosby, 
assignee of said bankrupt's estate, viz.: said 
Ephraim Cunningham offers for proof a 
claim against said estate, amoimting to the 
sum of one hundred and eight dollars, of 
which amount the sum of ninety-six dollars 
is for the labor of his minor son, Freeman 
Cunningham, performed as an operative in 
the employment of the bankrupt in the six 
months next preceding the first publication 
of the notice of proceedings in this bankrupt- 
cy. Deponent claims the amount due for his- 
minor son's labor belongs to himself as the- 
father of the minor, and that fifty dollars- 
thereof is preferred to himself under the pro- 
visions of section 28 of the banki-upt act- 
The assignee makes no objection to the- 
amount claimed, nor to the same being allow- 
,. ed to deponent, as the father of the minor; 
but denies the right of the father to a pref- 
erence under section 28, as above, on the' 
groimd that it can only be allowed to the 
minor himself in those cases where the minor 
makes the proof in his own behalf. I am 
of the opinion that upon the strength of the 
authority of the case of Thayer v. Mann, 2 
Cush. 371, deponent is entitled to the prefer- 
ence he claims. And the said parties re- 
quested that the same should be certified to 
the judge for his opinion thereon. 

FOX, District Judge. Ordered, that fifty 
dollars of the claim proved by Ephraim Cun- 
ningham, for services of his minor son. Free- 
man Cimningham, be allowed and paid as a 
preferred claim. 
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Case No, 6,163. 

HARTMAN v. The WILL. 

[4 Pa. Law J. Rep. (1872) 350; 2 Am. Law J. 
(N. S.) 111.] 

District Court, E. D. Pennsylvania. 

Sale op Vessel by Master— Title under Such 
Sale. 

1. It is well settled that the sale of a ship 
by the master, to be sustained by a court of 
admiralty, must be enjoined by a policy so clear 
as to be equivalent to a moral necessity. 

[Cited in The Raleigh, 37 Fed. 126.] 

2. One who accepts title under a captain's 
sale must see that his. title is without taint or 
just cause of suspicion. 

3. The captain is an agent from necessity 
and his conduct will be closely scanned. 

4. On the question of the integrity of the sale, 
the captain s evidence is vital to the claimant's 
case. 

In admiralty. 

G. M. Wharton and R. R. Smith, for libel- 
Ian ts, 
Ed. Wain, for respondent 

KANE, District Judge. The brig WiU, be- 
longing to the libellant [John Hartman], and 
employed for the time as a tL-ansport in the 
service of the United States, was driven up- 
on the beach near Sacrifieios in tiie Gulf of 
Mexico, by the "norther" of the 20th March, 
1847, The part of the shore on which she 
lay was within the lines of the American 
army, to which Vera Cruz smrrendered on 
the 29th of the same month. On the first of 
April she was surveyed by two shipmasters 
at the captain's request, and on their recom- 
mendation she was sold on the same day by 
an auctioneer, who derived his commission 
from the commander-in-chief of the forces. 
The hull sold for ?1S0, and the rigging, &c., 
for $135, The purchaser succeeded in get- 
ting her o£E, and conducted her to New Or- 
leans, where she was repaired, and a new 
register having been obtained for her from 
the custom house,— by what authority is not 
in proof,— she was transferred by formal bill 
of sale to Messrs. Andrews and Dewey, the 
present claimants, for the sum of $2750, 
Having subsequently prosecuted a voyage to 
Philadelphia, she was arrested here on the 
20th of July last, at the instance of the for- 
mer owners, who now seek to recover pos- 
session of her. 

The sale, it is conceded, is to be regarded 
as a sale by the captain, and the claimants 
are purchasers with notice, whose title is of 
course identical with that of their vendors. 
If the proceedings at Vera Cruz did not di- 
vest the ownership of the libellant, he is en- 
titled to a decree. The law is fuUy settled 
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that the sale of a ship by the master, passes 
no right whatever, unless it is enjoined by 
policy so clear and obvious as to be equiva- 
lent to a moral necessity, and unless it has 
been conducted in entire good faith. The 
existence of tiiis necessity is an element of 
the purchaser's title, not a chrcumstance to 
be presumed from the integrity of the trans- 
action, but to be proved as an independent 
fact The bona fides of the sale is of course 
an equally important element; but this un- 
der ordinary circumstances will be presumed; 
or to speak more accurately, the law will not 
impute mala fides, where there is no evi- 
dence of imposition or collusion, or of such 
want of care as implies a disregard of the 
owner's interests. Yet it is the business of 
him who accepts title under a captain's sale, 
to look carefully into the fairness of the 
whole dealings, for a very little matter may 
devolve on him the necessity of sustaining 
it by proof. He must see to it, not merely 
that his bargain will pass the ordinary in- 
spection of the market, without being con- 
demned as tainted, but that it is without re- 
proach or just suspicion. He buys of one 
to whom the owner has not delegated the 
power of sale, and who derives his authori- 
ty from a combination of facts, some of them 
indeed notorious, but the extent and force 
of others known for the time only to the par- 
ty selling. 

The captain in passing away the owners' 
title to a ship is an agent constituted by ne- 
cessity. If he has the means of reserving his 
vessel, he has no right to sell her. If he has 
opportunity of communicating with his own- 
ers, or then- agent, without periling the prop- 
erty in the mean time, he has no right to an- 
ticipate theh: instructions. He knows, or 
ought to know, better than any one else what 
is the condition of his vessel, what injuries 
she has sustained, and to what extent she 
may be further injured by continued ex- 
posure, what means of rescue are at his com- 
mand, what is the efliciency of his crew and 
the goodness of his tackle, what moneys he 
has, and what moneys he can procure, with 
which to engage assistance from others, 
where his owners live, and who are their 
nearest correspondents. The purchaser there- 
fore relies even for the evidence of that ne- 
cessity, which is the basis of his title, upon 
the perfect good faith of the master. And 
rightfully shipowners have no security for 
the return of their property from the "remote 
regions of the sea," but in that principle of 
the universal law maritime, which looks to 
the muniments of then: title, when verified 
by national authority, as controlling notice 
of ownership to all the world. In the ab- 
sence of express sanction from the owner it 
must be a clear necessity that justifies even 
the hypothecation of a ship for the purpose 
of enabling her to complete her voyage; a 
necessity even more stringent must be in- 
voked to vindicate the abandonment of the 
voyage and the imauthorized alienation of 
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the sTiip together, to give validity to either 
transaction, the most perfect good faith 
should preside over it, in its inception and 
throughout its progress. 

In the case before me, the libellant denies 
Loth the necessity of the sale and the good 
faith of the master; and he has adduced 
proof on both points, by depositions which 
passed publication several months before the 
hearing. The claimants on the other hand 
have examined numerous witnesses to show 
that the ' sale was perfectly fair, that the 
necessity for it could not be averted by the 
means at the captain^s command, and that 
it would have b.een hazardous to postpone it. 
I have examined these voluininous proofs 
since the very able arguments which were 
made upon them by the counsel on both sides 
before* me; and if they included all the evi- 
dence of which the case is susceptible, or 
which the court has the right to ask for, I 
confess that the inclination of my mind 
would be toward sustaining the sale. But 
there is wantiiig to the case of the claimants, 
iis now presented, a very important item, in 
the absence of which, unexplained, I cannot 
decide in their favor. It is the evidence of 
the captain himself. 

I have already indicated the circumstances, 
Indispensable to the establishment of the 
claimants' title, which are best known to the 
captain only. Besides these, the depositions 
show that he is in possession of the survey- 
ors* report, which rfecommended the sale; the 
general recollections of one of the survey- 
x>vB, testified to after the lapse of eight 
months, do not adequately supply the<want 
of thiis document. Not that the report itself 
would be primary evidence to support the 
Bale; but as a record made by a"" witness at 
the time of the transaction, it would serve to 
refresh or to correct his memory, and in- 
crease greatly the value of his testimony. 
But above all, on the question of the integ- 
j^ity of the sale directly put in issue by the 
Jibellant, the captain's_ evidence is vital to 
the claimants' case. l" can scarcely imagine 
ja state of circumstances in -v^ich the rights 
of a litigant party being absolutely depend- 
ent on the good faith of a third person, that 
^ood faith can be regarded as adequately 
vindicated against assault, without an ap- 
peal to his conscience, if he be alive and ac- 
cessible. I therefore sustain the libel; and 
regarding the claimants as afEected by the 
want of good faith in the sale at Vera Cruz; 
J am indisposed to recognize a credit in their 
favor for the amount expended by them in 
-the salvage or melioration of the vessel. 
This question, however, not having been ful- 
ly discussed at the hearing, I will, if the 
proctor for the claimants . desires it, enter- 
tain a motion for a rehearing of this branch 
of tiie case. I adjudicate against his clients 
with the less reluctance; inasmuch as behig 
now advised of what I esteem the defects of 
their case, they will be enabled to supply 
iUem so far as the truth shall warrant, 
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should they see proper to invoke the revisorS^ 
action of the chrcuit court Decree for libel- 
lant 

NOTE. Vide Robinson v. Commonwealth 
Ins. Co. [Case No. 11,949]; Pope v Nickerson 
[Id. 11,274]; The Luanda Snow [Id. 8,591]; 
Scull 4. Briddle [Id. 12,569]; Skrine v. The 
Hope [Id. 12,9273; The Tilton ffd. 14,0o4]. 



HABTNBLL (UNITED STATES v.). See 
Case No. 15,317. 



Case No. 6,164. 

In re HABTOUGH. 

[3 N. B. B. 422 (Quarto, 107).] i 

District Court, S. D. New York. Jan. 7, 1870. 

BaNKRUPTCT— COPARTSERSHIP. 

A copartnership existing between H. and R. 
was terminatea by B. assigning and transfer- 
ring all his interest as copartner to a third par- 
ty. H. subsequently filed petition that the firm, 
and each of its members, be adjudged bank- 
rupt HeUt the prayer of the petition must be 
denied as to the firm and as to R., inasmuch as 
the case is not within the provisions of se(^ 
tion 36 Of the act [of 1867 (14 Stat 534)], and 
H. and B. were not copartners, and no property 
of the s^d copartnersliip, as such, existed, at 
the time said petition was filed. Order of ad- 
judication entered as to H. 
[Cited in Hunt v. Pooke, Case No. 6,896: Be 
Bedmond, Id. 11,632; Hopkins v. Carpen- 
ter, Id. 6,686.] 

[In the matter of the petition of Peter G. 
Hartough for an adjudication of bankruptcy 
against himself and James C. Hayden and 
William Reed, trading as P. O, Hartough & 
Co.] 

J. A. Welch, for P- O. Hartough. 

Marsh, Coe & Wallis, for Hayden. 

Barney, Butler & Parsons, for William 
Reed. 

BLATOHFORD, District Judge. On the 
facts proved In this case, it is established that 
James 0. Hayden never was a copartner 
with Peter O. Hartough and William Reed. 
The copartnership which was formed be- 
tween Hartough and Reed on the 1st of 
June, 1867, continued until the 9th of Novem- 
ber, 186S, and no longer, and was dissolved 
on that day, by the instrument of assignment 
executed on that day by Reed to Samuel H. 
Reed. Inasmuch as that instrument assigned 
and transferred to Samuel H. Reed all the 
right interest property and claim of William 
Reed in and to the partnership and business 
of the firm, and in and to all property owned 
and held by William Reed as tenant in com- 
mon with Hartough or as partner in the firm, 
there ceased at that time to be any joint 
stock or property of Hartough- and William 
Reed as partners in trade, or of the firm as 
composed of those persons as partners in 
trade, The case is, therefore^ not one within 
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the provisions of section 36 of the bank- 
ruptcy act, because Hartough and William 
Reed were not partners in trade when the pe- 
tition of Hartough was filed, on the 4th of 
May, 1869, and because there was not then 
any Joint stock or property of the copartner- 
ship which existed down to the 9th of No- 
vember, 1868, composed of Hartough and 
William Reed; that is, joint stock or prop- 
erty belonging to such two persons as hav- 
ing been partners in such copartnership. 
Aside from the provisions of section 36, it is 
not claimed that William Reed can be ad- 
judged a bankrupt on this petition of Har- 
tough. He does not himself petition to be so 
adjudged. On the contrary, he resists the 
granting of the prayer of the petition of 
Hartough, which is that Hartough and Wil- 
liam Reed and Hayden may each of them be 
adjudged by a decree of the court to be a 
bankrupt, and that the firm of P. C. Har- 
tough & Co., composed of such three persons, 
may be so adjudged. The prayer of the pe- 
tition is denied as to Hayden and William 
Reed, and an order of adjudication will be 
entered as to Hartough. 

HARTSHORN (BRAY v.). See Case No. 1,820. 



HARTSHORN (DAY v.). 
683. 



See Case No. 3,- 



Case No. 6,165. 

HARTSHORN et al. v. ALLISON et al. 

[1 Cranch. C. C. 199.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1804. 

Chancery — Attachment. 

The prarnishee may answer after bill taken 
for confessed at the rules. 

[This was a bill in equity by Hartshorn and 
Taylor against Amos Allison and Jacob 
Geiger and others, garnishees.] 

BUI taken for confessed in the ofB.ce. 
Geiger, one of the garnishees, moved for 
leave to file answer. Granted. 
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HARTSHORN v. ALMY et al. 

[Holmes, 493; 2 Ban. & A. 46; 8 O. G. 94.] 2 

Circuit Court, D. Massachusetts. April, 1875. 

Patent — Infringement — Spki ng-Pistdres fob 
Shades. 

The claim of the reissue patent for improve- 
ment in spring-fixtures for shades, granted 
Stewart Hartshorn, Aug. 27, 1867, construed 
with reference to the actual invention of the 
patentee, is not limited to the peculiarly shaped 
pawl and ratchet described in the specification 
and mentioned in the claim. The claim is in- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Jabez S. Holmes, Esq.; re- 

grinted in 2 Ban. & A. 46, and here republished 
y permission.] 



fringed by any arrangement of a pawl and 
ratchet such that they will engage on checking 
the upward movement of the shade, and the 
shade thus be retained at any desired height, 
by simple manipulation of the shade itself. 
[Cited in Hartshorn v. Shorey, Case No. 

6,167; Hartshorn v. Eagle Shade Roller 

Co., 18 Fed. 90.] 

[This was a bill in equity by Stewart Harts- 
horn against James F. Almy and others for 
the alleged infringement of reissued patent 
No. 2,756, granted August 27, 1867. The orig- 
inal patent, No. 44,624, was granted to com- 
plainant October 11, 1864.] 

S. D. Law, for complainant 

J. E. Maynadier, for defendants. 

SHEPLEY, Circuit Judge. The biU in this 
case is brought for alleged infringement of 
reissued letters-patent No. 2,756, dated Aug, 
27, 18G7, granted to Stewart Hartshorn for 
improvement in spring-fixtures for shades. 

The claim Is for the application to a shade- 
roller, provided with a spiral spring for auto- 
matically raising or rolling up the shade, of a 
pawl and ratchet, or notched hub, so ar- 
ranged that the former will engage with the 
latter at any point or height of the shade, by 
simply checking the rotation of the roller 
and the upward movement of the shade under 
the uafiuence of the spring, substantially as 
set forth. 

Upon the construction of this claim de- 
pends the question of infringement in. thia 
case. Defendants contend for a construction 
which will limit the claim to the peculiarly 
shaped pawl and the peculiarly shaped ratch- 
et described in the specification of the patent. 
Complauiant contends for a construction 
which will embrace, in combination with the 
other elements, any pawl and ratchet, or 
notched hub, so arranged that the former 
will engage with the latter at any point or 
height of the shade by simply checking the 
rotation of the roller and the upward move- 
ment of the shade under the influence of the 
spring, substantially as set forth. 

The state of the art before the invention of 
Hartshorn was this: A roller was used hav- 
ing within it a coiled spring, one end fixed 
to the roller and the other end to a loose jom*- 
nal of the roller; a pawl and ratchet were so- 
applied to the roller that the pawl would hold 
the roller against turning under the action of 
the spring, but allow the roller to be turned 
against the action of the spring. The ratchet 
lifted and disengaged the pawl from the 
ratchet in a downward pull of the curtain. 
These roUei-s were adapted, like the Harts- 
horn, to be hung in brackets. In the form of 
spring-fixtures for shades which was known 
as "the Coach fixture," and in use prior to 
Hartshorn's invention, a cord was used to 
lift the pawl and disengage it from the ratch- 
et when it was desired to allow the curtain 
to roll up under the action of the spring. 
Hartshorn's invention differed from those- 
which had preceded it in that it dispensed. 
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witli the cord iised to disengage the pawl 
from the ratchet Tvhen the curtain is to be 
rolled up, and operated the fixture wholly by- 
means of the shade or curtain. The opera- 
tion of Hartshorn's fixture, so far as con- 
cerns winding up the curtain and stopping it 
at any desired height, is as follows: A pawl 
Is attached by a pivot to one of the brackets 
in which the shade-roller is hung. The end 
of the pawl opposite the pivoted end has a 
tendency to fall by gravity on a hub attached 
to one end of the roller. Two notches are 
made in the periphery of this hub. The 
width of these notches is but slightly in ex- 
cess of the width of the toe of the pawl. The 
ratchet supports the pawl for the full extent 
of its periphery, except as to the slight 'dif- 
ference in excess between the width of the 
ratchet notch and the width of the toe of the 
pawl. Should the roller be revolving rapid- 
ly, the width of the ratchet notch will pass 
xmder the width of the toe of the pawl be- 
fore the toe of the pawl has had sufficient 
time to gravitate into the ratchet notch. This 
space of time is very short, for it is only 
while the excess of width between the width 
of the notch and the width of the toe of the 
pawl is passing imder the toe of the pawl. 
This only allows the pawl toe to gravitate 
into and engage with the ratchet notch under 
a slow movement of the roller. Under a 
quick revolution of the roller the pawl toe 
will not be unsupported by the periphery of 
the ratchet for a space of time sufficiently 
long to allow it to gravitate a sufficient dis- 
tance into the ratchet notch to become en- 
gaged with It while the ratchet notch is pass- 
ing under it The patentee also states that, 
if desired, the pawl may be placed under- 
neath or at one side of the hub instead of 
over it, as represented, and a spring be made 
to bear against It, in order that its projection 
may engage with the notches. 

It will thus be seen that the invention of 
Hartshorn consisted (so far as concerned the- 
epring-roUer shade-fixture) in dispensing with 
the weights, coimterpoises, and pulleys, 
which had been previously employed, and 
also with the cord' which had been employed 
to operate the pawl and disengage it from 
the ratchet notch, and so arranging; the pawl 
and ratchet that the shade may be stopped 
and retained at any desired point within the 
scope of its movement by a simple manipula- 
tion of the shade itself; the arrangement of 
the pawl and ratchet being such that the for- 
mer will engage with the latter at any point 
by simply checthig the rotation of the roller 
and the upward movement of the shade un- 
der the influence of the spring. 

In the fixture of the defendants the pawl 
or pin engages with the notch by the force of 
gravity acting on the pin. Tlfis mode of en- 
gagement is like that in the Hartshorn fix- 
ture. In the Hartshorn fixture the pawl is 
kept away from its engagement in the ratchet 
notch by being raised by the periphery of the 
hub, and kept up by portions of the periph- 
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ery of the hub until the notch is under it, 
and it' Is raised so high by the non-holding 
wall of the notch, that, when the roller is ro- 
tating freely under the action of the spring, 
it will not have time to fall far enough to en- 
gage with the holding wall of the notch dur- 
ing the time the notch Is passing under it 
In the defendants' fixture the pin or pawl is 
kept from engagement In the ratchet by cen- 
trifugal force. It is not supported by the 
periphery of the hub, or raised by the non- 
holding wall of the ratchet or knocked up 
slightly by the blow of the holding wall of 
the ratchet as In Hartshorn's fixtmre. In the 
Almy roller there is a thimble with a side 
aperture smTounding the hub, forming a 
closed chamber when covered by the end cap 
of the roller. In this chamber is placed a 
little roller or pin lying horizontally, and al- 
lowed to revolve loosely, and in the rapid 
revolution of the roller to be thrown above 
the periphery of the notched hub by centrifu- 
gal force; but when the roller is revolved 
slowly, or its motion is arrested, the loose 
pin, roller, or pawl falls on to the hub and 
into the notch, and in rolling up the curtain 
it is caught between that part of the notch 
which is at right angles with the axis of the 
hub and the shoulder formed in the thimble 
at the pin chamber. In this respect the pawl 
and ratchet in the defendants' may be prop- 
erly said to have a different operation from 
the pawl and ratchet in the Hartshorn fix- 
ture. In a similar sense the pawl and ratchet 
in the Hartshorn patent operates in a differ- 
ent manner when actuated by a spring in 
one of the modes described in the patent and 
when left to engage by the pawl falling into 
the ratchet notch by gravitation, as in the 
mode stated as the preferable mode in that 
patent In both the Hartshorn and the AJmy 
roller the pawl and ratchet are so arranged 
that the one wiU engage witti the other, at 
any point or height of the shade, by simply 
checking the rotation of the roller and the 
upward movement of the shade, imder the 
influence of the spring, by simply manipulat- 
ing the shade; dispenshig wititi counterpoises, 
or the usual cord for operating the roller, or 
the cord for holduig the pawl disengaged. 
In this respect wherein Hartshorn differed 
from all that had preceded him, the mode of 
operation is the same; and even if Almy's 
fixture has some advantages over Harts- 
horn's, it clearly embraces what was his in- 
vention, and is secured by the claim of his 
patent, and is an infringement As stated by 
Judge Blatchford in the case of Hartshorn v. 
Tripp [Case No, 6,168], in the circuit court 
for the Southern district of New York, "there 
is no difference between these two modes of 
operation in the withholding from engage- 
ment so far as regards the real Invention of 
the plaintiff and the scope of the claim of his 
patent" Decree for injunction and account. 

[For other cases involving this patent see 
Hartshorn v. Shorey, Case No. 6.167; Harts- 
horn V. Eagle Shade Iloller Co., 18 Fed. 90.] 
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Case ITo. 6,167. 

HARTSHORN v. SHOREY et al. 

[2 Ban. & A. 233; i 9 O, G. 595.] 

Circuit Court, D. Massachusetts. Feb. 17, 1876. 

Patent — Infringemest — Spuing Fixtures pob 
Shades. 

Upon the construction given by the court to 
the claim of complainant's patent for improve- 
ment in spring fixtures for shades, in the case 
of Hartshorn v. Almy [Gasp No. G,166], the de- 
fendants adjudged to infringe said patent. 

[Bill by Stewart Hartshorn against John 
Shorey and others for infringement of a pat- 
ent.] 

S. D. liSLvr, for complainant 
A. K. P. Joy, for defendants. 

SHEPLBY, Circuit Judge. This bill is for 
an alleged infringement of letters patent, re- 
issue No. 2,756, dated August 27, 1867, grant- 
ed to Stewart Hartshorn for improvement in 
spring fixtures for shades. These are the 
same letters patent which were the subject- 
matter of litigation in Hartshorn y. Almy 
[Case No. 6,166], and Hartshorn v. Tripp [Id. 
6,168]. 

Defendants rely upon two groimds of de- 
fense: First, that the alleged invention of 
Hartshorn was not new and patentable alf 
the date of his original letters patent Sec- 
ond, that the devices made use of by the de- 
fendants are no infringement of the plain- 
tiff's invention. 

To sustain the defense of want of novelty, 
the defendants rely upon evidence of the 
prior existence of what is well known as the 
"coach fixture," in which a cord is used to lift 
the pawl and disengage it from the ratchet 
when it is desirable to allow the cm*taln to 
roll up under the action of the spring. This 
defense is fully met and answered in the two 
cases above cited, to which it is only neces- 
sary to refer to dispose of this branch of the 
defense. 

The fixture manufactured by the defend- 
ants has a spindle which rests in the bracket, 
and is extended for a short distance into one 
end of the curtain-roller, which end revolves 
around that portion of the fixed spindle 
which is projected into the roller, while the 
other end of the roller is provided with a 
journal, upon which it revolves freely in the 
supporting bracket This spindle is provided 
with a cam-shaped recess, on one side of it 
within the roller, and a chamber of suffi- 
cient size to receive a small sphere or buck- 
shot in such a position as to be directly over 
the recess in the spindle when the roller is 
revolved. The small ball or buckshot is in- 
troduced into this chamber. One edge of 
the recess in the spindle is so constructed 
that when the ball falls into the recess it 
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Henry Arden, Esq., and here reprinted by per- 
mission.] 



will be forced against the side of the cham- 
ber, and operate as a detent to stop the revo- 
lution of the roller when it is turning one 
way. The other edge of the recess is so 
formed that when the roller is turned in the 
opposite direction the ball is thrown up into 
the chamber, where, when the roller is rap- 
idly revolved, the ball is held by centrifugal 
force. 

It will be seen, by a comparison of this con- 
trivance with the one described in the Harts- 
horn patent that it effects the same result 
by means of the ball operating as a detent, 
as is effected in the Hartshorn contrivance 
by the pawl and ratchet In Hartshorn's, 
the pawl has a tendency to fall by gravita- 
tion into the notches made in the periphery 
of the hub, or, when affixed below the hub, in 
one of the modes described in the patent, it is 
actuated by a spring which tends to engage 
it in the notch. The ball operates as a de- 
tent, catch, or pawl, to engage with the notch 
or ratchet whenever the rotation of the roller, 
and the upward movement of the curtain un- 
der the influence of the spring, are checked by 
the manipulation of the curtain or shade itself. 
In Hartshorn's, when the roller is revolved 
rapidly, the ratchet has not time to fall by 
gravitation into the notch while the ratchet- 
notch is passing under the toe of the pawl. In 
Shorey's, while the roller Is being rapidly re- 
volved, the ball is kept by centrifugal force 
from engaging as a detent between the side 
of the chamber in the roller and the edge 
of the recess in the spindle. 

The construction of the claim in the Harts- 
horn patent was fully given in the case of 
Hartshorn v. Almy [supra]. It was there 
shown to embrace, in combination with a 
spring-roller, such an arrangement of pawl 
and ratchet with the varying speed of the 
revolution of the roller mutually acting with 
each other through the manipulation of the 
roller, that the pawl would engage with the 
ratchet by checking the rotation of the roller 
and the upward movement of the curtain by 
the simple manipulation- of the shade, merely 
varying the speed of the rotation of the roll- 
er. It is equally within the scope of this in- 
vention, whether the force which determines 
the fact of the engagement or non-engage- 
ment of the pawl or detent with the notch 
or ratchet be that of a spring, or force of 
gravity, or centrifugal force. 

Improvements may be made in the spring 
or the roller, the shade, or the form of the 
pawl or detent, and these improvements may 
be patentable; but so long as the combina- 
tion embraces, as in the case of the device of 
these defendants, every element of Harts- 
horn's invention, operating substantially in 
the same manner to produce the same result, 
it must be treated as an infringement De- 
cree for complainant for injunction and ac- 
count 

[For other cases inTolving this patent, see 
note to Hartshorn v. Almy, Case No. 6,166.] 
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Case Wo. 6,168. 

HARTSHORN v. TRIPP et al. 

[7 Blatchf. 120.] i 

Circuit Court, S. D. New Tork. Jan. 15, 1870. 

Patent— iNFBisGEMEKT—KovELTT, — Spkiko Pis- 
TURE FOB Shade Roller. 

1. Tlie claim of the reissued patent granted to 
Stewart Hartshorn, August 27th. 1867, on tiie 
surrender of the original patent to him, of Oc- 
tober 11th, 1864, for an "improved shade fix- 
ture," namely, "the application to a shade roller, 
provided with a spiral spring for automatically 
raising or rolling up the shade, of a pawl and 
a ratchet, or notched hub. so arranged that the 
former will engage with the latter, at any point . 
or height of the shade, by simply cheeking the 
rotation of tiie roller and the upward move- 
ment of the shade under the influence of the 
spring, substantially as set forth," is infringed 
by a shade fixture which has such a spiral spring 
in a roller, and a scroll hub with a notch or 
rebate fixed to the bracket, and a pin or bolt 
eliding in a socket on the end of the roller. 

[Cited in Hartshorn v. Shorey, Case No. 6,167; 
Hartshorn v. Eagle Shade Roller Co., 18 
"Fed. 90.] 

2. The patent sustained, in respect to the nov- 
elty of the invention, as against a pre-existing 
shade fixture which, only when out of order, 
operated like the patented fixture, and was not 
accessible to the public, and passed out of ex- 
istence, and was unknown to the patentee. 

[Cited in Hartshorn v. Almy, Case No. 6,166; 
Wilson V. Coon. 6 Fed. 627; Davis v. 
Brown, 9 Fed. 656.] 

In equity. [Bill by Stewart Hartshorn 
against Lemon A. Tripp and Samuel M. 
Boyd.] This was a final hearing, on plead- 
ings and proofs. 

Stephen D. Law, for plaintiff. 
Charles M. Keller, for defendants. 

BLATCHFORB, District Judge. The bill 
In this case is founded on reissued letters 
patent of the United States granted to the 
plaintiff, August 27th, 1867, for an "im- 
proved shade fixture," on the surrender of 
letters jpatent granted to him, as inventor, 
October 11th, 1864. The- specification of the 
reissue, which is signed by the inventor, 
says: "This invention relates to an improve- 
ment in that class of shade fixtures in which 
the shade roller is provided Tvith a spiral 
spring for the purpose of automatically 
winding up the shade. The invention con- 
sists in the application of a pawl and ratchet 
or notched hub, arranged in such a manner 
that the shade may be stopped and retained 
at any desired height or point, -within the 
scope of its movement, by a simple manip- 
ulation of the shade, as hereinafter fully 
shown and described, the usual cord for 
operating or turning the shade roller being 
dispensed with entirely, as well as counter- 
poises, which have in some instances been 
employed, in connection -with spring rollers, 
for holding the shade at any desired point" 
The roller 'on which the window shade is 
wound has fitted -within a spiral spring, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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which Is arranged in such a manner -that it 
will have a tendency to turn the roller and 
wind up the shade. This feature of a spring 
•within a shade roller, for the purpose of 
winding or rolling up the shade, is stated, 
in the specification, not to be new. To one 
of the brackets in which the shade roller is 
hung, there is attached, by a pivot, a pawl. 
The pivot passes through one end of the 
pawl. The opposite- end of the pawl has a 
tendency to drop, by its own gravity, on a 
hub, attached concentrically to a plate, which 
is secured to one end of the roller. The 
pawl is provided with a proiection, which, 
when the pawl drops, engages with either 
one or two notches in the hub, and holds 
the roller, preventing the shade from being 
wound upon it Such projection is made 
rather oblique or inclined at one side, so as to 
admit of being forced out of the notch, when 
the shade Is pulled down. The other side of 
the projection is made at right angles with 
the bottom of the pawl, so as to catch firmly 
against the front edge of the notch, and 
prevent the spring from forcing the projec- 
tion out therefrom, and winding up the 
shade. But by pulling down the shade, so 
that the projection on the pawl will be forced 
out of the notch in which it is fitted, and then 
allowing the spring to turn the roller briskly 
back, the projection will slip over the 
notches, or the- notches will pass under the 
projection, without catching, and the shade 
may be wound up to the desired height by 
the spring, the projection on the pawl catch- 
ing into a notch as soon as the motion of the 
roller is checked. The patentee says, in his 
specification, -that, if desired, the pawl may 
be placed underneath or at one side of the 
hub, instead of over it, as represented, and 
a spring be made to bear against it in order 
that the projection on the pawl may engage 
with the notches, but that he prefers the 
former, method. The claim is as follows: 
"The application to a shade roller, provided 
with a spiral spring for automatically raising 
or rolling up the shade, of a pawl and a 
ratchet, or notched hub, so arranged thai 
the former will engage with the latter, at 
any point or height of the shade, by simply 
checking the rotation of the roller and the 
upward 'movement of the shade under the 
influence of the spring, substantially as set 
forth." 

.In the shade fixture of the defendants, 
. there is a roller, provided with a coiled or 
spiral spring, secured within it Instead of 
the plaintiff's hub, with two notches on the 
roller, the defendants have a scroll hub, with 
one notch, or rebate, fixed to the bracket; 
and, in place of the pivoted pawl of the 
plaintiff, the defendants have a pin or bolt 
sliding in a socket, on the end of the roller^ 
When the defendant's roller is revolving rap- 
idly, carrying the socket and pin, the pin, 
which is wholly within the socket at that 
time, will not drop oiit of it by gravity, 
because the force of the centrifugal action,. 
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which tends to make the pin bug the walls 
of its socket, is sufficient to overcome the 
tendency of the pin to fall out by the force 
of gravity and engage with the notch in the 
scroll hub. But, when the motion of the 
roller is checked sufficiently to allow the 
force of gravity to predominate, in respect 
to the pin, over the centrifugal action, the 
pin drops out of its socket, and engages with 
the notch, and the rotation of the roller is 
arrested. Having transferred from the 
bracket to the roller the instrument that 
engages with the notch, and having trans- 
ferred the notch from the roller to the brack- 
et, the defendants contend that the mode of 
operation of such instrument, in connection 
with the notch, to permit and arrest the 
rotation of the roller, is, in their shade fix- 
ture, so different from what it is in the plain- 
tiff's, as to relieve them from the charge of 
infringement It is contended by the de- 
fendants, that, in the plaintiff's fixture, the 
pawl is kicked or thrown up by the passage 
of the hub and notches under the pawl, when 
the roller is moving fast, and is by that 
means prevented from engaging with a 
notch; but that, in the defendants' fixture, 
the pin is not kicked or thrown up, but, 
when it has once dropped, by gravity, into 
its socket, is kept there, and prevented from 
dropping out, so as to engage with the notch, 
by the centrifugal force generated by the 
rapid rotation of the roller. It is contended 
that there is a difference in principle in the 
two operations. But, the defendants* fix- 
ture has a roller provided with a spiral 
spring, for the purpose of automatically 
winding up the shade. It has, in substance, 
a pawl and a notched hub, arranged in such 
a manner that the shade may be stopped and 
retained at any desired height or point, with- 
in the scope of its movement, by a simple 
manipulation of the shade, the usual cord for 
operating or turning the roller being entirely 
dispensed with, as well as counterpoises. 
The pawl and notched hub are so arranged, 
that the former will engage with the latter, 
at any point or height of the shade, by sim- 
ply checking the rotation of the roller, and 
the upward movement of the shade, under 
the influence of the spring. In the plaintiff's 
fixture, the pawl engages with the notch by 
the force of gravity acting on the pawl. In 
the defendants' fixture, the pin engages with 
the notch, by the force of gravity acting on 
the pin. The mode of operation in engaging, 
in the two, is, therefore, alike. The with- 
holding from engagement is effected, in the 
plaintiff's fixture, by the rapid passage of 
the hub and its notches under the projection 
on the pawl, the hub and notches throwing 
up the pawl, and not allowlug the force of 
gravity to effect the engagement of the pro- 
jection with a notch, until the rotation of 
the roller has become so slow as to permit 
the force of gravity to overcome the force 
with which the pawl is thrown up by the 
notation of the hub and notches. The with- 



holding from engagement is effected, in the 
defendants' fixture, by the rapid rotation of 
the pin over the notch, the centrifugal action 
on the pin not allowing the force of gravity 
to effect the engagement of the pin with the 
notch, imtil the rotation of the roller has 
become so slow as to permit the force of 
gravity to overcome the force of such cen- 
trifugal action. There is no difference be- 
tween these two modes of operation, in the 
withholding from engagement, so far as re- 
gards the real invention of the plaintiff, and 
the scope of the claim of his patent In 
both fixtures, the withholding from engage- 
ment is effected by so arranging, in connec- 
tion with each other, a pawl and a notch in 
a hub, the pawl being non-rotating when the 
notch Is rotating, or the notch being non- 
rotating when the pawl is rotating, that, 
when the roller rotates with sufficient rapid- 
ity, the pawl and the notch will pass by 
each other without engagement Whether 
the failure to engage is due to the thrusting 
away of the pawl by the direct application 
of force to it, or by the application to It of 
sufficient centrifugal action generated by its 
own rotation, is subsidiary to, and outside of, 
the mode of operation embraced in the scope 
of the invention and claim of the plaintiff. 
It may be that there Is something in the de- 
fendants' arrangement that is patentable, as 
an improvement on the form of construction 
found in the plaintiff's description and draw- 
ings, but that gives no right to the defendants 
to use such improvement without the license 
of the plaintiff, so long as the fixture em- 
bodying such Improvement contains, as it 
does, the invention patented by the plaintiff. 
The infringement by the defendants Is, there- 
fore, established. 

It is shown, by the evidence, that a wit- 
ness, named Franklin N, Willard, saw in Bos- 
ton, more than thirty-five years ago, a shade 
fixture on the window of a carriage, which 
fixture had been originally constructed with 
a pawl and a ratchet wheel, the pawl being 
kept in the teeth of the wheel by a spring, 
so that, In order to allow the coiled spring in 
the roller of the fixture to act to roll up the 
shade, it was necessary to pull and keep the 
pawl out of the ratchet by means of a cord 
attached to the pawl. The teeth in the 
wheel had become so worn, from long use, 
that, when the shade was allowed to run 
up with a certain rapidity, the pawl would 
slip over the teeth and not be caught in any 
one of them, the force of the spring that 
bore on the pawl being too great When the 
shade was allowed to run up slowly, the 
pawl would engage properly with the teeth. 
The witness never saw, prior to the plaintiff's 
invention, any other fixture operating like 
this carriage fixture, and never made one 
like it Such fixture was on a carriage that 
was brought for general repairs to a can-iage 
shop in which the witness was employed as a 
workman at the time. In view of the facts, 
that the fixture referred to was not con- 
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structed or designed for the purpose of being 
used to roll up the shade without the em- 
ployment of the cord to pull and keep the 
pawl out of the teeth of the ratchet wheel, 
and that every person who looked at the fix- 
ture would see that such was its construction, 
and that no one would see, from looking 
at it, even in its worn condition, that it could 
be operated to roll up the shade without so 
employing such cord, and that it is not 
shown to have been so operated and used in 
a manner fairly accessible to the public, and 
that for aught that appears, it passed out 
of the memory cf the witness until recalled 
to it hy the controversy, in this suit, and gave 
birth to no progeny, "but passed out of ex- 
istence, giving no hint to any one at the 
time, even to the witness who now recalls 
it, that it was of any use in its worn and 
abnormal condition, and that the plaintiff 
never had any knowledge of it, it cannot be 
set up to invalidate the plaintiff's patent. 
Oayler v. Wilder, 10 How. [51 TJ. SJ 47T; 
Gaboon v. Ring [Case No. 2,292]. Indeed, 
the learned counsel for the defendants did 
not so contend, on the hearing. 

There must be a decree for the plaintiff, 
for a perpetual injunction and an accotmt of 
profits, with costs. 

[For other cases involving this patent, see 
note to Hartshorn ,v, Almy, Case No. 6,166.] 



Case Wo. 6,168a- 

HARTSHOEN et al. v. TWENTY-FIVE 
CASES SII/K. 

[2 Betts, D. C. MS. 73.] 

District Court, S. D. New York. Nov. 20, 1841. 

Salvage — Amount of— Derelict — ^Possession of 
Goods Salved— Services of Salvors. 

[1. A schooner of 64 tons burthen, loaded 
within six inches of the water's edge with a 
cargo of coal, and navigated by four persons, 
on her way out of Egg Harbor for New York, 
fell in with floating cases and boxes four or 
five miles from shore, and, by means of her 
yawl, in three hoiirs picked up enough to load 
the schooner to her full capacity. Seld, that the 
salvage service was not one of extraordinary 
merit, and an allowance should be made of 
one-fo'urth of the gross proceeds, — amounting 
to $12,583, — one-third of which to the schoon- 
er.] 

[2. Salvors have a right to the possession of 
the 'salved property until their claims are le- 
gally adjusted.] 

[3. A vessel which has picked up derelict 
goods at sea does not. forfeit her salvage com- 
pensation by refusing to deliver them to the 
-owner's agent at a small port into which she 
put because of adverse winds, and by carrying 
them to her port of destination, -near by, where 
there was a better market.] 

[This was a libel in rem by Robert H. 
Hartshorn and others against 25 cases of 
£ilks, for salvage. The Mutual Insurance 
<3ompany appeared as claimant] 

BETTS, District Judge. A salvage serviceis 
never adjusted upon the mere consideration of 



a quantum meruit Rowe v. The Brig [Case 
No. 12,093]; Coulon v. The Neptune [Id. 3,- 
273]. The principles most essentially control- 
ling the estimates of compensation awarded 
by admiralty courts are the broad interests- 
of navigation and commerce subserved by 
salvors; the gallantry and good conduct of 
the party; the hazard he inciu:s; the p^ril 
from which the salved property is rescued, 
and the value of such property and degree of 
exposure and value of the vessel and her 
cargo employed in making the salvage. [Ho- 
bart V. Drogan] 10 Pet [35 TJ. S.] 108; Ty- 
son V. Prior [Case No. 14,319]; Rowe v. The 
Brig [supra] ; Warder v. La Belle Creole [Case 
No. 17,165]; Clayton v. The Harmony [Id. 2,- 
871]; Breevoor V. The Fair American [Id. 1,- 
847]; Coulon v. The Neptune [supra]; 2 Hagg. 
Adm. 90; Holt Shipp. c. 9. A scale of al- 
lowance advancing or receding through the 
influence of so many particulars, cannot be 
expected to supply any definite rule by which 
compensation can be measured with exact- 
ness or even uniformity, upon given state of 
facts. Two cases rarely arise with like in- 
gredients throughout; and the court is con- 
stantly called upon to weigh and estimate 
the effect of circumstances existing distinct 
and separate from each other or combined 
particularly and in varying degrees and to 
judge how far the presence of some or one 
may still demand and appropriate the bene- 
fits of salvage service even of the most emi- 
nent degree. And it is generally found that 
the lesser in number the salvage qualities 
in the transaction, the greater is the tendency 
to influence and exaggerate those which it 
does present To avoid the necessity of scru- 
tinizing the qualities of the service minutely^ 
in each individual case, the courts have ar- ■ 
rived at generalizing the allowance in cases 
of derelict— those being of the most frequent 
occurrence,— and have been disposed to grant 
at first a third and more recently a moiety as 
the ordinary rate of allowance. Bond v. The 
Cora [Case No. 1,620]; Rowe v. The Brig 
[supra]; The Henry Ewbank [Case No. 6,- 
376]. In some instances either becomes aa 
extravagant compensation, in others a most 
trifling one; yet it is regarded on the whole 
as being better adapted to the objects in view 
than to have the matter without limitation 
and at the mere discretion of the court A 
discretion that cannot be often applied with 
just discernment and discrimination, as it is- 
to be exercised on proofs given by parties 
who are to receive according to the merits 
they ascribe to theraselvies and in respect to 
transactions foreign from the experience of 
the judge who is to decide upon them. Al- 
though, then, a third or a moiety be the 
amount more usually awarded for salvage in 
cases of derelict it is manifest that the rate 
will rarely be adapted justly to any particular 
case, and it is accordingly sanctioned by the 
authorities, if not affording in a general view 
a reasonable approximation to the point as 
at least supplying some degree of uniformity 
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of decision, and thus avoiding an incessant 
appeal to the courts in salvage eases. It has 
been the prevailing course of this court to 
allow a moiety in case of derelict, and only 
to increase it when the services have been 
eminently meritorious and the proceeds of the 
rescued property small, or to lessen it if the 
property saved was large in amount and ttie 
services of no extraordinary merit. 

In this case the libellants consider them- 
selves entitled to at least two-thirds of the 
property saved, and urge that the allowance 
should be rated upon its gross proceeds. It 
does not strike me that they have succeeded 
in showing themselves entitled to such ex- 
traordinary reward, for such it would become 
by means of the value of the property saved. 
The representations of the state of the sea 
and the wind, if taken literally, no doubt 
make the enterprize a most hazardous and 
gallant one on their part, but, without col- 
lating all the proofs on this point, the facts, 
upon the libellants' own testimony, satisfy 
me that at the time and place their opinion 
of these particulars must have been far short 
of their representations of them. They were 
in a small schooner of 64 tons burthen, loaded 
to within 6 inches of the water's edge with a 
cargo of coal, and navigated by four persons. 
She put out from Egg Harbor, and was en- 
deavoring to make her way to New York. 
She fell in with floating cases and boxes four 
or five miles from the shore, let down her 
boat, and was about three hours in picking 
up the goods. Two men were all the time 
absent with the boat, and once three, leaving 
but one with the vessel. During this period 
the schooner's sails were not lowered or al- 
tered, and the boat used was the common 
yawl of like vessels and, the boxes got on 
board weighed, some of them, 200 pounds. 
The facts demonstrate, to my judgment, that 
the state of the weather and of the sea could 
not have been of that boisterous and perilous 
character now represented; for, had it been 
so, the transaction throughout would have 
been one of most reckless rashness and des- 
peration, and could scarcely fail, without 
miraculous protection, incurring the loss of 
the boat or schooner, if not both. I do not 
regard it as such. The libellants must be 
considered as acting under the expectation in 
view of circumstances as then existing that 
they could rescue the property without wan- 
ton exposure of themselves, and I am not 
disposed to believe they continued their ef- 
forts to save this property with any feeling 
or apprehension that their hazard was an 
extreme one, because, in the end, it does not 
appear they relinquished the adventure for 
any other cause than that they had laden 
the schooner to the extreme of her capacity. 
There is, then, in my opinion, nothing shown 
on the part of the libellants which could jus- 
tify advancing the allowance in this case be- 
yond a moiety. 

Does the ease made out by the claimants 
show that the allowance ought to be re- 



duced below that rate? The answer meets 
the claim to salvage on two grounds of de- 
fence: First, that the goods were picked 
up without danger or loss to the libellants, 
and with but little labor and delay; and, sec- 
ond, that they were brought into New York 
and there concealed by the libellants under 
cU'cumstances taking away all equity to a 
salvage compensation. I think the daimants 
fail proving the alleged concealment. Upon 
all the testimony, I am satisfied the libellants 
conducted with good faith and with proper, 
diligence and dispatch in having their claims 
adjusted after the goods were brought here^ 
and that there was no concealment or mis- 
representation with respect to them. Prools 
were offered to establish improper conduct by 
the salvors at Egg Harbor after the goods 
were picked up; a refusal to deliver over or 
account for the goods to an agent of the mas- 
ter of the wrecked vessel, and a wrongful 
evasion to enter the goods there when re- 
quested by a custora-house officer. It is to 
be remarked, in respect to these matters of 
defence, that none of them are set up by the 
answer, and that the claimants have not 
therefore placed this branch of the case so 
before the court, that it can properly be taken, 
cognizance of and adjudicated. I am not, 
however, inclined to consider this ground of 
defence of much weight, if the pleadings jus- 
tified the admission of the proofs, and I 
should not accordingly delay the cause to al- 
low adequate amendments for that purpose. 

In so far as Willetts, the agent, sought for 
possession of the goods, it is manifest that 
the salvors were not bound to regard his 
demand. The law vested them with the right 
of possession until their salvage claims should 
be legally adjusted. He was allowed to 
take an account of all the goods on deck, 
and says Hartshorn told him these were all 
that were saved; but he did not ask to go 
below. Had he requested that privilege, and 
been refused, the circumstance might have 
been more strongly unfavorable to the sal- 
vors, and justified the demand of a clear ex- 
planation from them to avoid the implication 
of a fraudulent concealment of the property. 
It is evident that the salvors intended to 
avoid being detained at Abseeon. Willetts 
was told, as soon as he came on board, that 
the property would be taken to New York, 
and the proper steps in regard to it be pur- 
sued there, and I do not think his testimony 
shows any improper interference or impedi- 
ment on the part of Hartshorn to his obtain- 
ing an account of the goods on board the ves- 
sel, had that been declared as his sole object. 

"Whether the master of the Cephun was 
bound in law to enter his vessel at Egg Har- 
bor is not a question arising in this enquiry. 
He may have violated his duty under the 
revenue laws in that respect without affect- 
ing any way his good faith in respect to 
the disposition of the saved property. It is 
to be borne in mind that when the goods 
were picked up the vessel was on her way 
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to New York, and made the harbor only as 
a shelter, and because she could not make 
way against a head wind. Egg Harbor was 
not a port she entered for the purpose of un- 
lading any portion of her cargo, or even re- 
fitting. Advantage was taken of it solely as 
a shelter from stress of weather. "Willetts 
was no officer of ' that district, and the collector's 
office was twelve miles distant, and no im- 
putation of fraudulent motive on the part 
of the salvors can be justly derived from 
their not seeking the collector or placing the 
goods under his authority. A reasonable ex- 
cuse for not- doing it is shown by the facts, 
and accordingly the failure to do it, if involv- 
ing any consequence, will be that only of 
violating the revenue laws, and -not that of 
acting with a wrongful purpose, in bringing 
the goods on to the port of destination of the 
vessel; that port being so directly in the vi- 
cinity, and better calculated as a place of 
sale to secure to the owners a fair value-tor 
the property. The courts would not sanction 
a wide deviation in a salvor vessel to seek a 
favorite port for the disposition of the salved 
property, but it would certainly not, as a 
presumption of law, impute a fraudulent mo- 
tive in continuing and completing a voyage 
near its termination, although a nearer port 
might be at command of the vessel in which 
she could enter with the goods saved. I 
shall accordingly hold upon these proofs that 
the salvors did not, by bringing the property 
to the port of New York for adjudication, 
compromise their rights to a salvage compen- 
sation. 

The remarks before made indicate the opin- 
ion of the court that the salvage service in 
this case was not one of great peril or diffi- 
culty, and that the essential merit consists in 
the value of the property saved. Not the us- 
ual peril attendant upon such transactions oc- 
curs here. The salvors did not visit the 
wreck for the purpose of rescuing life or the 
vessel itself. They merely picked up light 
articles floating upon the surface of the sea, 
and which accidentally fell across their path, 
without requiring any deviation or prolonged 
delay in their voyage. The service was val- 
uable in the extreme to the owners, because 
the condition of the property was such as to 
ensure its immediate destruction but for the 
acts of the libellants, and for that reason 
the claimants of the property ought to make 
a liberal reward to those who rescued it It 
produced in the whole $12,583.06. There 
seems to have been 51 cases of silk delivered 
by the salvors, and only 50 accounted for in 
the proceeds, and, as it wiE hardly be requi- 
site to subject the case to an accounting at 
large before the clerk in respect to proceeds 
and charges, I shall assume the gross pro- 
ceeds as the basis pf the decree amounting 
to $12,583.06, without subjecting them to any 
abatement or account of charges. In 10 Pet 
the court sanctioned the allowance of one- 
third of about $15,000 for salvage because 
the vessel was rescued, and great hardships 



and exposures were incurred, and because it 
was not the habit of the court to vary on ap- 
peal the allowances made by the court be- 
low, except in flagrant cases of overvaluation 
of services. The reasoning of the court, how- 
ever, very pointedly indicates that as an 
original adjustment a less sum could possibly 
have been adopted even in that case. In 
respect to the services performed, this case is 
greatly inferior to that, and essentially so in 
this, that the vessel is not saved, or any risk 
encountered in an effort to save her, or even 
to approach her when she foundered. 

I shall accordingly decree the one-fourth 
part of the gross proceeds, being $3,145.76, 
for salvage in this case, and order costs to be 
paid out of the remaining three-fourths. The 
distribution of the salvage allowance to be: 

To the schooner or her owners, one- 

ttiird $1,048 58 

Out of the residue, $2,097.18: 

One-third to Lee, the master 699 06 

One-third to Hartshorn, the agent, 

&c. €99 08 

One-sixth to Alfred Willetts 349 53 

One-sixth to Arthur Liee 349 53 



$3,145 76 
Robert H. Hartshorn is named agent in the 
process, but it is evident on all the pleadings 
that he had efficiently the command of the 
vessel, and the responsibility of her employ- 
ment, , and he is therefore placed on equal 
footing with the nominal master. The schoon- 
er is allowed to take the full rate usually al- 
lotted salving vessels, because the essential 
risk run in the adventure was the exposure 
and that of her cargo. The reward to the 
vessel for the degree of exposure incurred, 
and where there need be no forfeiture of her 
insurance, and the compensation for the very 
short period employed by her crew ta this 
,sa:vice, it seems to me, is thus made amply 
sufficient to subserve all those general prin- 
ciples conducing to the formation of salvage 
allowances, and also to be a meetcontribution 
out of thelargefund saved to the valuable and 
meritorious services which rescued and re- 
stored it to its owners. Decree accordingly. 



Case No. 6,169. 

HARTSHORN et al. v. WRIGHT et al. 

• [Pet 0. 0. 64.] 1 

Circuit Court, D. New Jersey. April Term, 
1813. 

Bjectmekt — Evidence — Sheriff's Deed— Ad- 
misisthatob's Deed — Boundakt — Wateu 
CouKSE— Acts op Agent— Ratification— New 
Trial— Jurisdiction op Circuit Court. 

1. A sheriff's deed cannot be given in evi- 
dence, without producing the judgment and exe- 
cution under which the sale was made; thpse 
documents being necessary to shew that the 
sheriff had authority to sell. 
[Quoted in Armstrong v. Jackson, 1 Blackf, 
212. Cited in Crowell v. Meconkey, 5 Pa^ 
St. 172.J 



1 [Reported by Richard Peters, Jr., Esq.] 
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2. A deed executed by administrators, under 
Rn order of the orphan's court, cannot be read 
in evidence, without producing tne order of the 
court. 

3. The proprietor of adjoining lands, who is 
also owner of the bed of a creek, may errant 
and convey the bed of the creek, separate from 
the land which bounds it. 

4. A water course is the safest boundary of 
real estate, as it is a natural boundary. 

[Cited in Baltimore & P. R. Co. v. Magruder, 
34 Md. 82.] 

5. Quaere, if a purchaser from the assignees 
jof a bankrupt, must, in an ejectment for the 
property purchased, prove the petitionmg cred- 
itor's debt, and the proceedings under the com- 
missioners of bankruptcy? 

6. The unauthorized acts of an attorney or 
Agent, are not so absolutely void, as that the 
constituents cannot ratify and give them va- 
lidity. 

7. At the request of the parties to^ a cause, 
the jury may express an opinion distinct from 
their verdict. 

8. If evidence has been given on the trial, 
that the value of the land in dispute exceeds 
five hundred dollars, although the jury m their 
verdict did not find that fact, the court will not 
grant a new trial; evidence after verdict, by 
witnesses on aflBldavit, would be sufficient to fix 
the jurisdiction of the circuit court. 

[Cited in Smith v. Jackson. Case No. 13,065; 
Greene v. Bateman, Id. 5,762; Kanouse v. 
Martin, 15 How. (56 U. S.) 208; Crawford 
V. Burnham, Case No, 3,866; Sharon v. 
Terry, 36 Fed. 349.1 

* 

Ejectment [against Wright and Dill] for a 
Baw-miU, and ten acres of land, covered with 
water, &c. Two of the counts were on the 
demise of [Pattison] Hartshorn and others, 
iind two upon the demise of Robert Wain. 
. Plaintifie's Title.— A resurvey dated in 1714, 
to Slahlon Stacey, for 800 acres of land, lying 
jOu each side of Assanpink creek, including 
the mouth, where it empties itself into the 
Delaware. Mahlon Stacey, the son and heir 
of the grantee, conveyed the above land to 
William Trent; whose son and heir, James 
Trent, in 1729, conveyed to William Morris 
300 acres of the above land, lying on the 
south side of the creek, and bounded by cer- 
tain courses and distances to the Delaware, 
and crossing over at the mouth, to the north 
eide of the creek, and so up the courses of- the 
creek, until a south course will strike the 
place of beginning, on the south side. Hoop- 
er, to whom the right to this land had come 
by regular conveyances, conveyed 29 acres of 
it by deed, in 1765, to Robert Wain; bounded 
by the corner of the creek on both sides, from 
the mouth up to a certain point, considerably 
above the place in dispute. The daughter of 
Robert Wain, being entitled to this 29 acres 
of land, by devise from her father, intermar- 
ried with Gideon H. Wells, in 1791. In Janu- 
ary, 1803, a commission of bankruptcy was 
taken out against WeUs, who was declared a 
bankrupt, and all his estate conveyed, by the 
commissioners, to certain assignees, who ad- 
vertised the same to be sold at public auc- 
^;ion; in which advertisement, a grist-mill, be- 
longing to this tract of 29 acres, and lying 
on the creek, about one hundred and fifty 
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yards above the property in dispute, is par- 
ticularly mentioned, but not the creek run- 
ning from thence to the Delaware, The 
whole of the 29 acres, for the life of Wells, 
was struck ofe to Robert Wain, Jun. as the 
highest bidder; to whom a conveyance, dat- 
ed 30th May, 1803, was made by the assign- 
ees; in which deed, the bankruptcy, commis- 
sion, and the assignment are recited. On the 
3d May, 1803, WeUs and his wife, mortgaged 
to Robert Wain, Jun. the above 29 acres of 
land, for securing the repayment of the mon- 
ey which Wain had paid for the life estate; 
and, on the 1st of June, 1804, Wain conveyed 
all the above land, except a few lots adjoin- 
ing the creek, to the lessors of the plaintiff, 
Hartshorn and others; in trust to receive and 
pay over the profits to the wife of Wells, or 
to permit her, otherwise, to receive them to 
her separate use, during her life. Possession 
of this property, was fully proved to have ac- 
companied this title for more than fifty years. 
The defendant, who had purchased the land 
adjoining the creek on the north and south 
sides, about one hundred and fifty yards be- 
low the grist-mill, and the same distance 
above the mouth of the creek; built a saw- 
mill on the north side, which the plaintiff in- 
sisted was wholly or in part on the bed of the 
creek; and that the forebay, as well as the 
greater part of the dam, which extended 
from the north to the south bank of the creek, 
were also in the bed of the creek. In respect 
to the ancient course of the creek, and the 
position of the mill, the forebay and the 
wheel; a number of witnesses were exam- 
ined, and a great deal of contradictory testi- 
mony given. The water of this creek is fresh, 
innavigable, and without tide. 

The defendant, to prove his title to the land 
adjoining the creek, whereon he contended the 
miUwas built; offered in evidence, a deed 
from the sheriff to M, Thompson, which recit- 
ed a judgment and execution against Stacy 
Thomas, for a certain sum, which was levied 
on this land, and sold to Thompson, as the 
highest bidder; and also a deed from the 
administrators of M. Thompson to A. Wood- 
ruff, and a deed from Woodruff to the de- 
fendants. These deeds were objected to; the 
first, because the judgment and execution 
produced in evidence, were for a very differ- 
ent sum from that mentioned in the deed; 
and the second, because the order of the 
orphan's court, directing the administrators 
of Thompson to make the deed, in fulfilment 
of a contract of sale made by the intestate 
with Woodruff, in his life time, under the act 
of assembly, which authorises that court to 
make such an order, was not produced. 

THE COURT decided, that the sheriff's 
deed could not be given in evidence, without 
producing the judgment and execution under 
which he made the sale; these documents 
being necessary to shew that he had author- 
ity to sell. If so, a judgment and execution, 
differing entirely from that recited in the 
deed, is the same thing as if no judgment 



[11 Fed. Cas. page 717] 

were produced. As to the second point; it fs 
most clear, that, without producing the order 
of the orphan's court, authorising the admin- 
istrators to malce the deed, they could convey- 
no titlej and consequently the deed ought not 
to be read. The order was afterwards pro- 
duced, and the deed of course was read. 

The objections, made by Richard Stockton 
and Horace Stockton for defendants, to the 
plaintiflE's right of recovery, were the follow- 
ing: 

First That the bed of a oreek or fresh wa- 
ter stream, is sa inseparably connected with 
the adjoining land on the bank, that it can- 
not be separated, but will belong one half, to 
the owner of the adjoinmg land on one side, 
and the other, to the owner of the adjoining 
land on the other side. Davis, 155, Harg. 
Law Tracts, 5; 12 Mod. 510; 1 Swift, 341; Co. 
Litt. 152a; Noy's Maxims, 13, 14. 

Second. The uncertainty in the description 
of. the land, in the deed from Trent to Morris; 
the courses of a creek being too indefinite a 
boundary; and, in this case, no plot of the 
land has been produced, to shew the begin- 
ning and course of the western line. 

Third. The plaintifE cannot recover under 
the demise of the trustees, without proving 
the debt of the petitioning creditor, which 
has not been done; for without this, it does 
not appear that the commissioners had any 
authority to declare Wells a bankrupt, or to 
assign his property ,to,,the assignees, under 
whose title the trustees claim. Coke, Bankr. 
Law, 812; Doug. 20o; Cas. Temp. Hardw. 
136, 176. If it had not been for the 34th sec- 
tion of the bankrupt law [of 1800 (2 Stat. 
30)], -the bankrupt, in a suit against him by 
his creditors, could not protect himself, with- 
out proving the regularity of the proceed- 
ings against him; and this and the 56th sec- 
tion, providing specially for inferior evi- 
dence in the specified cases, proves the gen- 
eral principle of law. The provisions are sim- 
ilar, in the 34th section, to those in the Eng- 
lish bankrupt law, 1 Coke Bankr. Law, 336. 
In suits against other persons than the bank- 
rupt, every thing must be proved; and par- 
ticularly the petitioning creditors' debt, which- 
is the foundation of the commissioners' au- 
thority. 5 Term R. 655; 3 Esp. Cas. 219. 
The 56th section has been decided to apply, 
strictly, to suits brought by the assignees 
against a debtor of the bankrupt 1 Mass. 
67; 5 Mass. 303; 1 Bin. 263; 2 H. Bl. 444. If 
the plaintifC cannot recover on the title of 
the assignees, he cannot upon the title de- 
rived under the mortgage to Robert Wain; 
because Wain, by the indenture from the as- 
signees,' having admitted that Wells had reg- 
ularly been declared a bankrupt, is estopped 
from denying it; and of course Wells had no 
right to convey to Wain. By impeaching the 
title derived under the assignees, It does not 
follow that the title remained in WeUs; but 
merely that the plaintiff, in making out his 
case, has not produced the necessary evi- 
dence to support it. 
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Fourth. If the third objection should not be 
sufficient, then the deed from the assignees 
is void; because this properly was not de- 
scribed in the advertisement 

Fifth. It was contended, that the weight of 
evidence, to prove that no part of the saw- 
mill is in the bed of the creek, is in favour of 
the defendants. 

Griffith and Williamson for the plaintiff; in 
answer to the first objection, cited a case 
from 2 Strange, to prove that though a right 
of way or fishery may exist in the public, yet 
the right of soil may be in A, who may main- 
tain an ejectment 

WASHINGTON, Circuit Justice (charging' 
jury). This is an ejectment, the object of 
which is to recover the saw-mill, built by the 
defendants, and the land covered' by the dam 
and pond. It is necessary for the plaintiff- 
to prove a title in himself, and also posses- 
sion in the defendant The plaintifE has pro- 
duced a regular paper title from the proprie- 
tors of New Jersey, down to the lessors of the 
plaintiff; unless the objections made to that 
title, or some one of them, should be deemed 
sufficient Upon the question of title, there- 
fore, it will be only necessary to examine 
those objections. 

The first is, that the bed of a creek, cannot 
be separated from the adjoining land, and 
granted to a person 'not owning the adjoin- 
ing land. This objection, at the first view of 
it, appears to be highly unreasonable. Whilst 
the title remains with, the grantor" it is ad- 
mitted, that it is equally valid in respect ta 
the bed of the creek, as to the adjoining land; 
and may be used by the owner for all the 
purposes to 'which water may be applied, and 
for which it is peculiarly valuable; and yet 
it is said to be a species of property, which 
cannot be granted away by him, who has full 
dominion over and property in it It would 
follow from this, that if a man, owning land 
on each side of a stream, should grant the 
bed of the creek to another, for the purpose 
of erecting water works or otherwise; that 
he might, nevertheless, against his own grant, 
claim the thing granted, as an appendage to 
his adjoining land; which would be a sti*ange 
anomaly, in the law. In support of this doc- 
trine (and, before it can be admitted, it 
should be made out by clear authorities) 
Harg. Law Tracts, p. 5, has been relied upon. 
In my apprehension, this authority is against 
the defendants. "Prima facie," the writer 
says, "the owner of the adjoining land is en- 
titled to go to the middle of the stream;" 
and this is very reasonable, where his grant 
does not expressly bind him by the margin 
of the stream. In England, the original 
grants of lands are seldom to be found, and, 
immemorial use, or prescription, must, in 
most instances, be resorted to, for the pur- 
pose of establishing boundaries. In cases, 
therefore, of land lying on a fresh water 
sti'eam, where no precise boundaries can be 
proved, the presumption (to use the expres- 
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sion of the author) is, that it extends to the 
middle of the stream; or that the whole 
stream is included, if he owns the adjoining 
lands on each side. But the same author 
proceeds to say, that the stream may be sep- 
arated from the adjoining land hy presci-ip- 
tion; so that one man may own the bed of 
the sti-eam, and another the adjoining lands. 
^iow, this is conclusive upon the point, be- 
cause if they may be separated by prescrip- 
tion, they may by grant; the former always 
pre-supposing the existence of the latter, at 
some past period of time, but which has since 
been lost, or destroyed. 

As to the second objection. This objection, 
If intended to impeach the validity of the 
deed, for uncertainty in the description of the 
thing granted, is entirely without foundation. 
The place of beginning, and all the other cor- 
ners, are precisely mentioned and described 
by course and distance to a tree on the north 
side of the creek, and thence up the courses 
of the creek to a spot from whence a south 
course will strike the beginning. This spot, 
though not marked by any visible object, is 
susceptible of precise location by aid of the 
compass, as there could be but one spot on 
the margin of the creek, whence a due south 
course would strike the beginning. As to 
the boundary on the north side, I have al- 
ways supposed a water course to be the saf- 
est, because it is a natural boundary. It is 
possible, that in process of time, the stream 
may in some measure change its course; but 
this is no -objection to the description, though 
it may become difficult to prove the ancient 
course. As to the want of a diagram, to 
point out to the jury, the beginning of the 
land described in the deed to Morris, it is 
clear that such evidence is unnecessary. It 
is obvious upon the face of the papers, that 
the land in dispute is within the boimdaries 
of the 300 acres, since it appears that it is 
only about 150 yards from the mouth of the 
creek, and the beginning is upwards of half 
a mile. 

Third. It is unnecessary to give any opin- 
ion upon the title derived under the as- 
signees. That the -assignees, in actions 
brought by them, (except in those brought 
by them against the debtors of the bankrupt 
under the fifty-sixth section,) must prove the 
debt of the petitioning creditor, is fully estab- 
lished by the authorities; as also, that this 
section only extends to such actions for 
debts, duties or demands. Whether the 
principle applies to a purchaser under the 
assignees, is not decided in the cases cited; 
and no opinion is intended to be given by 
this court, because I am clearly of opinion, 
that if the plaintiff cannot make out his title 
under the assignees, he can rely upon the 
title derived under the mortgage deed from 
Wells and wife to Robert Wain. Why is the 
title of the assignees disputed? The answer 
is, because it does not appear that the per- 
sons, upon whose petition the commission is- 
sued, were creditors of the bankrupt, no evi- 
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dence having been offered on this trial, that 
any debt was in fact due to the petitioner; 
and of course the commission, which is the 
foundation of the whole proceedings, does 
not appear to have issued legally, the pro- 
ceedings of persons acting under a special 
authority, not being evidence, in themselves, 
of the proper exercise of the authority. If 
so, then the commission improvidently is- 
sued; because, what does not appear, and 
what is not, are in law the same thing. The 
court must take it for granted, that there was 
no petitioning creditor, within the meaning 
of the law; and, if so, all is void. The es- 
tate of Wells, therefore, never passed out of 
him to the assignees; and, of course, he had 
a right to mortgage his life Testate to Robert 
Wain. If the plaintiff had counted upon 
the demise of Wells and wife, and the de- 
fendants had wished to set up the titie of 
the assignees in order to nonsuit him, they 
must have given the very evidence which 
the plaintiff is required to give in this case; 
and, failing to do so, the same conclusion 
must have resulted, viz. that the commission 
had not regularly issued. The recital in the 
deed from the assignees, that Wells was reg- 
ularly declared a bankrupt, cannot bind the 
plaintiff to admit the fact, in order to defeat 
him upon the title set up under W^ells; and 
also to enable the defendants, to defeat him 
under the titie set up under the assignees:— 
That is to say, to put it in the power of the 
defendants to blow hot and cold, and assert 
that the assignment was regular and not reg- 
ular; which is the amount of the objection. 

Fourth. This objection" is put out of the 
way, if the title under the mortgage Is relied 
upon. But there is nothing in it, or nothing 
of which the defendants can avail them- 
selves. If the assignees proceeded improp- 
erly, so as to affect the interests of the cred- 
itors, they might complain, and might per- 
haps set aside the sale, if the circumstances 
were strong enough for the purpose. But, 
even the unauthorised act of an attorney, is 
not so absolutely void, that the constituents 
may not ratify and give it validity. 

The second question, for the consideration 
of the jury, is, whether the defendants have 
been proved to be in possession of the prop- 
erty claimed by the declaration, or any part 
of it. As to the mill, the evidence being en- 
tirely contradictory, in relation to this part 
of the property; some of the witnesses testi- 
fying, that, in their opinion, no part of the 
mill or wheel is in the ancient bed of the 
creek, others, that the wheel and forebay are 
part of the mill, and others again, that a part 
only of the wheel and forebay is; the court 
leaves this question to the jury, who are 
alone competent to judge of the credibility of 
the witnesses, and to weigh their testimony. 
As to the dam, or at least a part of it, there 
is no dispute but that it is in the bed of the 
creek; and consequently such part, and the 
land covered by the water of the pond, be- 
long to the plaintiffs. If so, the verdict must 
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be for the plaintiffs. At tlie request of tlie 
parties, and for the regulation of their con- 
duct in relation to the miU and its append- 
ages, the jury may express an opinion dis- 
unet from their verdict 

The jury found for the plaintiff, and the fore- 
ffiof tvf^V*^!* *^^ 31HT were of opinion, ffi 
ii, tw t^e forebay and wheel to the south were 
m the ancient bed of the creek. 

r«£9J^* ^^ the above cause, the defendants 
moved m arrest of judgment, tiiat the jury had 

WASHINGTON, Circuit Justice. It would 
be sufficient to fix the jurisdiction, if the 
value were now proved by witnesses or on 
affidavit; and, as the evidence given of the 
value of the tract, proved it to exceed^ very 
far, the sum of 500 dollars, the court cannot 
grant a rule to show cause why the judg- 
ment should not be arrested. (The value was 
stated in the declaration.) 
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HARTSHORNE et al. v. INGLE., 

El Cranch, 0. C. 91.] a 

Circuit Court, District of Columbia. April 
Term, 1SU2. ^ 

Vakiance-Plea in Abatement— Office Judg- 

STENT. 

Variance between the capias and declaration 
^imot be pleaded to set aside an olSe j^ud? 

[This was a suit by Hartshorne and Sons 
against Ingle.] The declaration was in debt 
upon an award. The capias was in case. 
There had been an office judgment and writ 
Of inquiry; to set aside which B. J. Lee, for 
defendant, offered to plead a variance be- 
tween the writ and declaration, in abate- 
ment But THE COURT refused. 



Case No. 6,171. 

HARTSHORNE v. McIVER. 

• [1 Cranch, O. C. 421.] i 

Circuit Court, District of Columbia. July 
Term, 1807. ' 

CoLLATERAi, SECURiTr— Rights op Holder. 
,. ^* a creditor has obtained judgment at law 
upon the notes of a third personrassijmed to 
Si'^^o^ ^'l ^!5**'^ ^« collateral security, hi right 
to resort to that security is not taken awavbv 
judgment against his debtor and judSt ol 
scire facias against the bail and arrestSnd d?8^ 
55mf °^ *^^* ^^" ^''^ ^ capias JrAtitfacien- 

Issue directed by chancery to try the ques- 
tion whether Hartshorne, as receiver [of 
Mandeville's estate], be a credit or of the es- 

Tudg?.f """^^^ ^^ ^^"^ William Cranch, Chief 
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tate of Gillis, and to what amount Moore- 
;house & Company were indebted to Mande- 
ville, and gave -him William Armstead & 
Company's notes as collateral security 
James GiUis, the . bankrupt, was one of the 
house of Armstead & Company. Moorehouse 
was taken in PhHadelphia, and gave Charles 
Young as special baU. There was judgment 
agamst Moorehouse & Company, and a capias 
ad satisfaciendum returned non est; sci fa 
and ca. sa. against the bail, upon which the 
bail was taken and discharged out of cus- 
tody by order of Mandeville. 

Taylor & Youngs, for defendant [Gillis's 
assignee], contended that the ai-rest and dis- 
charge of Charles Young, discharged the debt 
of Moorehouse & Company, for which he was 
liable as bail; and that therefore the notes 
of Armstead & Company ■ ought to be re- 
turned to Moorehouse & Company; and cited 
^e act of Virginia, p. 160; Cro. Eliz. 851; 
W.illiams V. Cutteris, Cro. Jac. 136, 143; 10 

drich, 4 Burrows, 2482; Jaques v. Withy, l 
oZ"^?' ^?Jn^ ?"' ^^' 211 Higgen's Case, 
B^t. S ' ^^^*°' ""' ^°^^^la^<i. 2 

9 w^4^' f^^I^' ""'^^^ Hayling v. Mullhall, 
i ^^f}' ■^2^^' ^'^eeman v. Freeman, Cro 
Jac. 5^; 1 Com. Dig. 502; 1 Sid. 107; 2 
Bulst 68; 3 Com. Dig. 311; 1 Vent 315; 10 
7r * o; ^^^' ^^ "^^ecution"; T. Raym. 73; 

PER CURFAM (DUCKETT, Circuit Judge, 
absent). The question really is, whether (fil- 
lis s estate is liable to Mandeville or to Moore- 
-house. Gillis is a mere stakeholder. Moore- 
house claims the notes of Gillis, because his 
own bail has been imprisoned and discharged 
by Mandeville, although neither he himself 
nor his bail, have paid the debt for which 
GiUis s notes were pledged. This, therefore 
must be a most ungracious claim, a claim 
founded upon no principle of equity. Man- 
deville has a judgment at law upon the notes 
and If the bankruptcy of Gillis had not inter' 
vened, must have been left to pursue his 
remedy, at law. Without deciding whether 
the release of the bail, discharges the princi- 
pal, nothing is more clear than that the dis 
^fSL^^ Moorehouse, without an equitable 
satisfaction, cannot prevent Mandeville. or 
his representative, from pursuing his leeal 
remedy against Gillis. Mandeville has a 
dear title at law under the judgment, and it 
would be inequitable that Mandeville should 
be obliged to give up the security untH his 
debt IS paid. 

THE COURT was also of opinion that 
Mandeville was not bound to pursue his rem- 
edy against the bail of Moorehouse, to ena- 
ble him to resort to the other collateral secu- 
rity, the notes of Gillis. 



^fijlf ^^^ ^' S^^oi^D. See Case No. 
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Case No. 6,173. 

HARTUPEE V, THE COAL BLTJEF NO. 2. 
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[26 Pittsb. Leg. J. 145.1 
District Court, W. D. Pennsylvama. 



1879. 



Idbntitt of Boats ob Vessels. 
A boat with an entirely new bull with parts 
of the machinery and upper works of an old 
boat,— the old boat having been abandoned or 
dismantled before the said parts T^„T "!!^ '^ 
the new— in such a case the boat is a new one 
in law, and may bear a new name. 



[This -was a proceeding in admiralty by A. 
Hartupee against the steam tug Coal Bluff 
No. 2.] Thos. M. McFarland, Esq., as com- 
missioner, recently filed an opinion in the 
above case in which a number of questions 
were passed upon, the most interesting prob- 
ably, being on the question of identity of boats 
or vessels, which is given in full, as follows: 
The most difficult question involved in this 
case is that of the identity of boats or ves- 
sels; should the liens against the former 
boat, "Coal Bluff," be allowed to participate 
in the fund arising from the sale of "Coal 
Bluff No. 2"? I have made a diligent search 
of the authorities on this question, and given 
the same due consideration. My views and 
conclusions are as follows: 

In Ben. Adm. p. 125, it is stated tiiat "a 
ship is always the same altiiough tiie original 
materials of which it was composed may, by 
successive repaii-s and alterations, Have been 
in tiie course of time entirely changed. A 
ship would undoubtedly remain and continue 
tobethe same ship,however extensively or fre- 
quently repaired; and even if at last all her 
original materials had disappeared. 1 Pars. 
Mar, Law, p. 72. Emerigon observes in one 
of his works, tiiat a ship is always presumed 
to be the same tiiough all the materials which 
-at first had given it existence have been suc- 
cessively changed. History records the fact 
that the Athenians preserved the galley of 
Salamis during more tiian a thousand years; 
they were at great pains to replace the old 
with new planks, and hence arose a great dis- 
pute among the philosophers of the time, 
namely, whetiier tills vessel, of which tiiere 
did not remain a single original piece, was 
the same tiiat cou/eyed Theseus in returning 
from tiie Isle of Crete. MoUoy, summing yp 
all the old authorities on this point says: If 
a ship be ript up in parts and repaired in 
parts, and taken asunder in parts, yet she re- 
mains the same vessel and not another; nay, 
though she has been so often repaired that 
there remains not one stick of the original 
fabric." It appears that there are but few 
cases reported on this question of identity of 
vessels, but we have found another decision 
in which this question is involved. We refer 
to the opinion of the Hon. Judge Woods, of 
the Fifth judicial circuit Smitii v. The Roy- 
al George [Case No. 13,102]. In this case, a 
new hull was built; the boUers of the steamer 
called the "George" were used, and her pilot 
house and roof were removed to, and put on 



the new hull, and when thus completed, the 
boat was considered a new boat, and called 
the "Royal George." Although the question 
that was decided in this case was, that a con- 
tract for labor or materials furnished to build 
a vessel, is not a maritime contract,— the re- 
constructed boat is recognized throughout the 
opinion, as a new boat. The changes mad© 
in connection with the said steamer George, 
correspond to the changes made in connection 
with the said steamer Coal BlufC, and this de- 
cision is, therefore, germane to the point un- 
der consideration. Desty on Shipping and 
Admiralty says: "Where the frame of the 
hull is not broken up in rebuilding, the vessel 
retains its name and identity; it is regarded 
as the same vessel in law; but where each 
timber is first dislocated before being used in 
the new vessel, though the model be preserv- 
ed, it is regarded as a new vessel, and the 
name may be changed." This latter view is 
based upon the decision referred to in U. S. 
V. The Grace Meade [Id. 15,243], and that de- 
cision is the best authority I have been able 
to find after an exhaustive research of the 
various decisions on this question. ■ 

The opinion of the commissioner is, in con- 
clusion, where the absolutely essential por- 
tions of an old vessel, as the frame of the 
hull, is preserved intact, in reconstruction, the 
vessel is considered the same in law, but 
when not so preserved, and the absolutely es- 
sential portion new, as the hull, then the ves- 
sel is a new one, and may bear a new name. 
When first considering the question at what 
point transformation from the old to the new 
takes place, it is somewhat perplexing, and a 
satisfactory dedsion is not easily arrived at. 
But is it not owing to the fact that there is a 
liability to confuse the idea of repairs, or suc- 
cessive repaii-s, with that of constnicting 
anew, altiiough a smaU part of the old may 
be introduced into the new? To arrive at a 
proper conclusion, I consider it necessary not 
to overlook the fact that dismemberment, or 
abandonment of the old, is material in dispos- 
ing of this question. As illustrative: if a 
building were almost, or entirely changed by 
continuous repairs, that building would be 
considered the same, or an old building; but 
if it were abandoned and a new one erected 
and before completion a few parts of the old 
were placed in the new, it would in law, in 
my opinion, be held as a new building. This 
is at present, we learn, the general doctrine 
adopted by the government of the United 
States in its laws of registration as to names 
of vessels. But when we carefully scrutinizt 
the above doctrine as laid down by ancieni 
writers, and also in our text books on admi 
ralty, it will be observed a vessel is consid 
ered-to remain the same in case of successiv( 
changes, or changes from time to time, unti 
it may be there remains not one plank of th( 
original fabric, but the question we are re 
quired to dispose of is, we apprehend, differ 
ent. In this case repairs were not made b; 
degrees until the boat was almost, or whoU; 
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changed, but an entirely new hull was built, 
as stated in the testimony, hereto attached, 
and the boat was named and registered "Coal 
Bluff No. 2." An entirely hew hull having 
been built, does this become a new boat al- 
though the old cabin and machinery were 
used? The strongest and most pertinent de- 
cision I have found is TJ. S. v. The Grace 
Meade [supra]. The facts in this case were 
briefly and substantially as follows: The 
steam tug Agnes was greatly damaged, her 
boiler having exploded. During her recon- 
struction, the old shaft, wheel and engine 
frame, and a few other parts of the old ves- 
sel were used. A new keel was built, al- 
though a few feet of the old keel was attach- 
ed, or added to the new; all the old timbers 
. put into the new vessel made up an aggregate 
of 1,200 feet, the whole number of feet of tim- 
ber used in the new vessel, 30,000, and the 
name "Agnes" changed to that of "Grace 
Meade." When application was made for the 
registration of the Grace Meade, or the so- 
called new vessel, the question then arose as 
to the identity of vessels, or whether in point 
of law the Grace Meade was a new vessel, or 
the old vessel Agnes rebuilt The Honorable 
Judge Hewes, in rendering his decision says, 
inter alia, "True, one-twentieth or one-thirti- 
eth of the timber of the Agnes was used in 
constructing the Grace Meade; but it would 
be idle to pretend that in point of fact the use 
of so small a portion of the material of one 
vessel made the new one the same as the old. 
The fact of the machinery being in great part 
the same in the two vessels, has no b.earing 
upon the question of identity." Eeasoning 
from analogy, we find that as to the boat 
Coal Bluff there were no repairs, gradual or 
successive; but, a new hull having been con- 
structed and but comparatively little of the 
timber of the old boat entering into the new, 
we are of the opinion that the Coal Bluff No. 
2 Is a new boat So would it be true, under 
the same conditions, of a boat or vessel. 
When this distinction is made, I think the 
difficulties first encountered will be overcome 
and the question more readily solved. All 
claims against the old boat Coal Bluff are 
consequently disallowed to participate in the 
fund for distribution arising from the sale of 
the new boat Coal Bluff No. 2. 

[In Case No. 8,687 a claim of the builders of 
the new hull was disallowed by. the eommis- 
eioner, and the libel dismissed for 'want of fed- 
eral jurisdiction,] 

Case KTo. 6,173. 

In re HARTWBLL. 

[1 Lowell, 536; 5 Am. Law Rev. 562,] i 

Circuit Court, D. Massachusetts. Jan., 1871. 

Habeas Corpcs, 

A sentence to the jail in Lenox, in the county 

of Berkshire, under a conviction for a crime 

1 [Reported by Hon. John Lowell, LL, D.» 
District Judge, and here reprinted by permis- 
sion, 5 Am. Law Rev. 562, contains only a 
partial report.] 
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against the United States, authorizes the keeper 
of that jail to hold the prisoner in Pittsfield. the 
jail which was kept at Lenox at the time of the 
sentence having been lawfully removed to Pitts- 
field by authority of the legislature of the state. 
[Cited in Es parte Brooks, 29 Fed. 85-] 
[Cited in State v, Peters, 43 Ohio St 649, 4 
N. E. 81.] 

The relator [J. F. Hartwell] was convicted 
in the circuit court of the United States of 
a- crime; and was sentenced on 28th June, 
1870, "to pay a fine of one hundred thousand 
dollars, and to be imprisoned and confined 
in our state's jail at Lenox in the county of 
Berkshire in this district for the term of five 
years, and to stand committed till this sen- 
.tence be performed," The warrant or mit- 
timus was directed to the marshal and the 
keeper of the jail at Lenox, and commands 
tbe marshal to deliver the body of the peti- 
tioner to the keeper of our said jail, and th& 
keeper to receive the petitioner into his cus- 
tody in our said jail, and him there safely 
keep until the sentence is performed, or he is-. 
otherwise discharged in due course of law. By- 
virtue of certain acts of the legislature of 
Massachusetts, the jail for the county of 
Berkshire, formerly situated at Lenox, has, 
since the sentence was passed and begun to 
be executed, been removed to Pittsfield in 
the same county, and the petitioner, together 
with the other prisoners, all of whom are- 
held under authority of the state, are now- 
confined in the new jail at Pittsfield by the- 
respondent who, as sheriff of the county, is- 
keeper of its jail. 

H, W. Paine and R. M. Morse, Jr., for re- 
lator, cited statute of June 30, 1834 (4 Stat. 
739); joint resolution, 23 Sept, 1789 (1 Stat> 
96); and the following statutes of Massachu- 
setts: St 1789, c. 42; St 1813, c. 97; Rev. 
St c. 143, § 1; Id,, c. 144, § 30; Gen. St c- 
178, §§ 1, 2, 48, 49; Id., c 179, § 1. 

D. H. Mason, Dist Atty., and F. W. Hurd, 
Asst Dist Atty., for the United States. 

LOWELL, District Judge. The able and 
learned argument for the petitioner, in 
which all the statutes bearing upon the sub- 
ject, and such decisions as seem applicable, 
have been carefully collected, is that the 
further execution of the sentence has become 
impossible, by the lawful discontinuance of 
the jail in which the petitioner was directed! 
to be confined; that neither the sentence nor 
■the execution thereof can now be varied, be- 
cause the power of the court over the- case 
was gone when the mittimus was served, or 
at latest, when the term ended at which the 
sentenqp was passed; and the authority of 
the marshal was exhausted when he deliv- 
ered the relator to the state officer; and as 
a consequence of these premises, that he 
must now be discharged. 

I am inclined to think that neither the. 
court nor the marshal has any further con- 
trol over this sentence. When the petitioner 
was committed to the keeper of the jail, the 
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marshal had fully executed his warrant, and 
thenceforward the respondent alone became 
responsible for the safe-keeping of the pris- 
oner (Randolph v. Donaldson, 9 Cranch [13 
U. S.] 76) ; and the <;ourt cannot perhaps now 
reform or change the sentence (Com. v. Wey- 
mouth, 2 Allen, 144)u 

The sentence is in the form long used in 
the, circuit court. In the district court it has 
been usual to name the jail simply,- without 
adding the county; as, "the jail at Dedham 
in said district." I do not, however, see any 
difference in their legal meaning. The sen- 
tence is to imprisonment in a certain jail, 
whether the county be named or not Now 
the argument is, that a sentence to one jail 
cannot be executed in another. The commit- 
ment, indeed, as was well argued by the 
district attorney, is to the keeper of the jail. 
Rex V. Fell, 1 Ld. Raym. 424. The mere 
fact, however, that the keeper of that jail, 
happens to be keeper of other jails, would 
not of itself give him the right to keep the 
prisoner in any of his jails, at his discretion. 
The decision of this case must depend on 
the sentence rather than on the commitment, 
and the sentence was to the jail at Lenox. 
Has then the further execution of the sen- 
tence become impossible by the act of the 
legislature of Massachusetts? I think not. 
The law of the state necessarily controls all 
matters pertaining to the care, custody, and 
safe-keeping of the prisoners. When the 
statutes of Massachusetts authorize the re- 
moval of prisoners in case of disease, con- 
tagion, or fire, as in Gen. St. c. 26, § 25, and 
chapter 178, §§ 48, 49, or to remove prisoners 
from one jail to another within the same 
county, as in chapter 178, § 2, it would seem 
that the sentence of the federal court must 
be construed as including that power and au- 
thority, and that it would not need an act of 
congress to ratify a removal of a prisoner 
of the United States when the occasion 
should arise. The state, indeed, cannot 
regulate the term of imprisonment directly 
or indirectly, as by laws for discharging poor 
convicts detained for fines only, or shorten- 
ing terms for good behavior, and the like; 
Ibut so far as the keeping is concerned, the 
Haws of the state are to govern. It is some- 
■what doubtful whether a general act of con- 
gress could confer authority on a state or 
its officers to remove prisoners in certain 
contingencies. If not, there must be a spe- 
cial act of congress in each case, or an au- 
thority to some federal officer to act in con- 
currence with the authorities of the state. 
I suppose the sheriff, as keeper of the jail, 
lias power, at common law, to remove pris- 
oners to another jail, in case of fire, con- 
tagion, or other necessity. Se^ as to persons 
committed for trial, Bac. Abr. "Gaol" and 
^'Gaoler" (0). 

Another of the incidental powers conferred 
on the keeper of the jail and implied in the 
sentence is, that If the jail is lawfully re- 
moved, he .shall remove the prisoners with 



It The sentence need not recite that the 
keeper is to hold the prisoner at the jail in 
Lenox, unless and until there shall be some 
lawful occasion or necessity to remove him 
therefrom. All this is implied. I do not 
consider a sentence to the jail In Lenox to be 
different in legal intendment from one to 
the jail of the county of Berkshire, situated 
at Lenox. If there had been two jails in 
that county, a designation of one in particu- 
lar would have been necessary, or at least 
convenient, but the legal effect would have 
been the same. It was not intended to point 
out a particular building, but a particular 
jail, and the argument would be equally 
strong for the petitioner if a new jail had 
been built at Lenox. The jail has been re- 
moved by the only authority that could re- 
move it, and under statutes already passed 
when this sentence was pronounced. All the 
prisoners were lawfully removed with the 
jail, though the statute of Massachusetts 
says nothing about them. 1 Whart 439, 
445. 

The prisoner must be remanded for three 
reasons: 1. The jail to which he was sen- 
tenced is the same in which he is now con- 
fined, though the building is different 2. If 
not and that jail has been destroyed, the 
keeper of the jail has a right to confine his 
prisoner in a substituted jail. 3. The state 
has a right to regulate the custody of pris- 
oners within the state, including their re- 
moval from one jail to another, when neces- 
sary, and of this necessity the state, acting 
by its legislature, is the sole judge. The 
first point is entirely clear to my mind, and 
sufficient for the decision of the case. Pris- 
oner remanded. 



HARTWBLL (SMITH v.). See Case No. 13,- 
054. 

HARTWELL (UNITED STATES v.). See 
Cases Nos. 15,818 and 15,319. 



Case "No. 6,173a. 

HARTWELL v. VINEY. 
[See Case No. 6,158.1 

.Case K"o. 6,174. 

Ex parte HARTZ et al. 

[1 N. Y. Leg. Obs. 39.] 

District Court, S. D. New York. 1842. 

BaNKRUPTGT— DlSSOEUTION OF PARTNERSHIP— 

Joinder in Application. 

1. Parties cannot apply jointly for a decree 
in bankruptcy after a dissolution of their part- 
nership. 

2. A decree in bankruptcy cannot be rendered 
against a firm on a voluntary application there- 
for, unless the whole of the partners unite 
therein. 

[Cited in Re Crockett Case No. 3,402; Re 
Sheppard, Id. 12,763.] 
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This was an application by the petitioners 
[Mark Hartz ana Hirst Pinner], on their joint 
and several petition, for a decree in bank- 
ruptcy. Objections were filed by various 
classes of their creditors. It appeared that 
the petitioners, several yeai-s ago, carried on 
business as bankers in copartnership in Ger- 
many, and there contracted the joint debts 
from which they sought to relieve them- 
selves; it also appeared that they dissolved 
partnership abroad, and had at different peri- 
ods left Germany and emigrated to this coun- 
try. The petitioners set forth in their sched- 
ule the partnership debts and assets, and also 
their separate debts and property, and they 
prayed for a discharge in their partnership 
character, and also, each respectively for 
hifnself. It was insisted that the petitioners- 
were incompetent to take the benefit of the 
act, on three grounds: (1) That they Tiad not 
furnished a true inventory of their assets or 
scheduled debts; (2) that their partnership 
was not entered Into in this coimtry, and 
that their debts were contracted abroad; and 
(3) that the application-, being joint, could not 
be sustained, inasmuch as they had dis- 
solved partnership prior to the petitioning. 

Mr. Edwards, for creditors. 
Brady & Maurice, for Pinner. 
Mark Hartz, in pro. per. 

BETTS, District Judge. The statute hav- 
ing made a special provision for the case of 
partners, and these parties applying In that 
capacity, the relief administered must be the 
one appropriate to them in that character. 
In discussing their right to sudb relief, I shall 
lay out of view the particular most pressed 
on the argument, that this was a foreign 
partnership between aliens, that all its debts 
.were contracted in a foreign country, to 
aliens, and without reference to the United 
States, or the expectation of any parties in- 
terested, that the co-partners would' ever 
transact business here, or become residents 
themselves in this country .i 

The question, then, is, can persons who 
have been partners and become Insolvent ap- 
ply, after the dissolution of the partnership 
and the entire cessation of the partnership 
connection, for a common discharge under 
the banlirupt act? The general inquiry is 
presented in its strongest aspect in this case, 
because the partnership relation between the 
petitioners terminated many years since, and 
there is no partnership property represented 
to be within the jurisdiction of our laws to 
"be acted on by the proceedings. The whole 
.authority for proceedings by or against part- 
ners, as such, Is contained in the fourteenth 
.section [of the act of 1841 (5 Stat 448)], and, 
notwithstanding some ambiguity or confu- 
.sion of language in the initiatory clause of 
that section, it is to be remarked that every 
provision of the section is adapted to the 

I [See Zarega's Case, Case No. 18,204.] 



case of coercive bankruptcy, much more than 
to that of a voluntary application by copart- 
ners to be declared bankrupts upon the or- 
dinary footing of such decrees. The con- 
struction of the section, in some of its bear- 
ings, came before the circuit court In the 
case of In re Paulson [Case No. 10,849], at 
the last term. 

The court, however, went no further than 
to decide that a decree of bankruptcy ren- 
dered on. the petition of a member of a firm 
praying such a decree in his own behalf in- 
dividually and as one of a copartnership, did 
not affect the partnership estate, and operat- 
ed, no further than a voluntary transfer of 
his interest therein, or an assignment thereof 
by operation of law. This Is consonant to 
general principles. [Harrison v. Sterry] 5 
Cranch [9 U. S.] 289; 2 P. Wms. 23, note a; 
Doug. 627. The spirit of the decision is that 
a single partner, under such voluntary appli- 
cation, does not maintain his proceedings im- 
der the fourteenth section, but under the au- 
thority of the first, and he is to be regarded 
and dealt with as though his interests and 
indebtedness were separate and individual. 
3 P. Wms. 24, note a. The same principle 
would govern the application of any number 
of partners less than the whole. It is clear, 
therefore, that a decree of bankruptcy 
against a firm cannot be rendered on the vol- 
untary petition of partners unless all unite; 
and a careful scrutiny of the fourteenth sec- 
tion leaves it at least questionable whether 
it was intended to apply at all to voluntary 
applications, and Is not to be limited to co- 
ercive proceedings, authorized to be taken 
by the whole or a portion of them or their 
creditors. The two closing numbers of the 
section indicate that congress had compul- 
sory proceedings only in view, and the ar- 
rangement and distribution of the assets, as 
if the paitnership had been dissolved witl'- 
out any bankruptcy, looks to that species of 
action in respect to partners which forces a 
dissolution of the connection and places their 
property In sequestration. The first section 
limits to creditors the right to institute pro- 
ceedings in compulsory bankruptcy; the four- 
teenth section dedares the order may be 
made on the petition of the partners, or any 
of them, or of any creditor of the partners; 
and the law, by thus increasing the class en- 
titled to sue, could, without any special pro- 
vision to that effect, impart every power and 
privilege before granted to creditors to their 
new associates. This ' is allowing partners 
to do directly what, by the English law. Is 
done circuitously and by consent, for, al- 
though the proceedings there are wholly com- 
pulsory, in point of form they may be in- 
voked and carried through at the instance of 
the bankrupt himself. 2 Chit PI. 559; Eden, 
Bankr. 49. 

It is enough now to say- that all the terms 
of the fourteenth section may be satisfied by 
restricting its ojieration to cases of involun- 
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tary bankruptcy, the seeming incongruity of 
authorizing parties to take coercive proceed- 
ings against themselves being recompensed, 
if not obviated, by the consideration that this 
method will place the partnership estate un- 
der the administration of the bankrupt law, 
and will enable parties to retrace a hasty 
step of preference granted to portions of 
their creditors, and secure in return a com- 
mon allotment of their property to all. In 
this point of view, it could hardly be main- 
tained that partners would act in repug- 
nance to good faith, or be obnoxious to in- 
jiu:ious imputations, who should represent 
that they had "willingly procured themselves 
to be arrested," or "their goods to be taken 
in execution" in favor of a friendly creditor; 
or "had removed the partnership goods, chat- 
tels and effects to prevent their being levied 
on or taken in execution" by one hostile 
creditor to the prejudice of all others, and 
pray to be deemed bankrupts therefor- The 
section manifestly contemplates the security 
of the common creditors of a partnership 
out of the estate of the bankrupt firm, and 
it would seem every way befitting the object 
in view that the debtor partners might be 
the voluntary instruments of that general 
good, even against antecedent acts of their 
own having a contrary bearing and purpose. 
But if the fourteenth section also empowers 
partners to become voluntary applicants in 
the same way as individual bankrupts, it ap- 
pears to me, clearly, that they can be so only 
in the case of a copartnership liien actually 
existing. Fu'st. The language of the section 
that, "where two or more persons are part- 
ners in trade," they or any of them may pe- 
tition, would seem to limit the capacity to act 
jointly, and as partners, to the time in which 
they continue to be partners. Such would be 
the natural reading and acceptation of the 
expression. That construction is rendered 
more certain by other numbers of the sec- 
tion, "for them," and thus the idea of a sub- 
sisting copartnership between the applicants 
as the basis of their proceeding is continued 
and reinforced with stronger emphasis. It 
is unnecessary, in this connection, to con- 
sider whether the same limitation attaches to 
"a-editors," or whether or not the partnership 
relation as to them may not subsist in in- 
tendment of law, without regard to the fact 
of its continuance between the partners. 
The law upholds rights and remedies to cred- 
itors upon such intendment in numerous in- 
stances when the parties charged "would be 
estopped from claiming a partnership rela- 
tionship in respect to each other. The clause 
already adverted to, importing that the pro- 
ceedings under the fourteenth section, estab- 
lishing the bankruptcy, thereby dissolve the 
partnership, gives additional indication that 
congress legislated in this section, with a 
view to paartnerships In force, when the pro- 
ceedings are taken. 
The result of my opinion is that parties 
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cannot proceed by voluntary petition as part- 
ners unless they are partners at the time 
their application is made; and that accord- 
ingly the petition in this case, as a joint one, 
cannot be upheld. The petition also sets 
forth individual indebtedness of each peti- 
tioner, and he prays to have the benefit of 
the act in relation to his joint and separate 
debts; and it is urged that the application 
may be taken distributively, and decrees be 
rendered thereon conformably to the rights- 
of the respective parties. It is a cardinal 
principle, in courts alike of common and 
civil law jurisdiction, to deny suitors the 
privilege of prosecuting their individual and 
separate rights in a common action. Unless- 
their rights are joint, or arising out of the 
■same matter of fact or law, or the remedy 
sought is one and the same, each suitor is- 
put to present himself before the tribunals 
upon his separate rights, and to receive in- 
dividually the judgment appropriate to his- 
particular case. There is equal reason for 
applying this principle to proceedings in. 
bankruptcy. Indeed, infinite confusion and 
perplexity would result from attempting to- 
consolidate in one petition the application of 
parties who are not bound to any common, 
order of proof, who need not be opposed by 
any defence "applicable to all, and who can- 
not take a commori decree. 

The" joint petition Is accordingly dismissed, 
with costs, but if the petition can be so- 
amended, without varying its essential struc- 
ture and statements, as to be made applica- 
ble to either one of the petitioners solely, the- 
parties may so amend it, and, at their elec- 
tion between themselves, leave it to stand, 
for one only. Notice, however, of the elec> 
tlon and of the amendments intended to be 
made to be given five days previously to the- 
attorneys of the creditors who have filed ob- 
jections to their proceedings in their present 
shape. 
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The HARVEST. 

[01c. 271.] 1 

District Court, S, D. New York. Feb., 1846. 

Services and Compensation of Ship-Keeper. 

1. Services rendered in taking care of a ship- 
in port are, under the statutes of the state, pro- 
tected by a lien upon the shin, in cases where 
the sum of fifty dollars is due for such service. 

2. A ship-keeper, 'by night or day, is not 
obliged, without an engagement to that end, to- 
pump the ship, wash her decks, &e. His sleep- 
ing on board nights, unless specially stipulated, 
does not impart a right to extra compensation 
therefor. 

3. No abatement of wages will be made for 
occasional absence from the ship, if no objec- 
tion is made thereto until the whole period of 
service has expired. 



1 [Reported by Edward R. Oicott, Esq.] 
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In admiralty. 

W. Mulock, for libellant. 

W. M. Pritchard, for claimant. 

BETTS, District Judge. TMs case comes 
up on exception to the report of the commis- 
sioners, allowing the lihellant $96. The libel 
demands $133.39, the balance of wages for 
keeping the ship in this port fifty days and 
forty-nine nights, at $1.25 per day and $1.50 
per night, and also some small disbursements 
for fastenings to the vessel, and gives credit 
for §5 cash paid.' The libellant acted as ship- 
keeper fifty days, and during the time slept 
on board the vessel. When engaged for tlie 
service he was told he would receive from $1 
to $1.25 per day, and expressed himself grat- 
ified with the job at that rate of compensa- 
tion. After the service was completed, some 
complaint was made by the ownei^ of his 
want of attention to' the ship, but he was told 
he could have $1 per day, and he stated his 
readiness to accept what they would give, 
and seemed satisfied with the sum proposed. 
The money was not paid or tendered to him 
at the time his services ended, and immedi- 
ately after he demanded, through his lawyer, 
the whole sum of $133.39, and payment to 
that aiQount being refused, this action was in- 
stituted. The demand will be regarded a lien 
on the vessel, created by the Revised Statutes 
of this state (2 Rev. St p. ^8, § 1), unless the 
claimants have shown that less than $50 was 
due, and in that case the question may arise, 
whether it can be enforced in this court as a 
maritime lien. 

It seems to me no just ground is laid in the 
proofs for an allowance to the libellant as 
night-watch, beyond the daily pay for whicb 
he contracted. He does not show 'any agree- 
ment for such compensation, and he must, 
therefore, put his claim upon the quantum 
meruit of remaining on board over night 
There is no evidence that his sleeping on 
board was a burthen imposed on him, or a 
service beneficial to the ship-owners; it may 
havQ been a private privilege or advantage al- 
lowed him. The court cannot consider the 
naked fact sufficient to raise, against the ves- 
sel or owners, an obligation to pay for it 
Nor does the evidence disclose any circum- 
stance from which it may be implied that' this 
particular was regarded at the time between 
the parties as extra service. The commission- 
er reports $1 per night to be the proper com- 
pensation for each night-watch. I think this 
is not authorized by* any evidence in the case. 
It does not appear that the lib&llant actually 
performed the duty of a night-watch for the 
time, nor can it be supposed physically pos- 
sible for him to have done so. I understand, 
on the testimony, that a night-watch is to be 
constantly on deck, or' so about the vessel as 
to have watchful guard over her throughout 
the night and it cannot be assumed that a 



man can endure that service continuously fif- 
ty days and forty-nine nights. I shall ac- 
cordingly allow the exception to this part of 
the report Had the owners tendered the li- 
bellant the $1 per day at the time of settle- 
ment or when his demand was made with a 
view to this suit I should have held that to 
be an acquittance of their liability to him. 
But by not following up their admission of in- 
debtedness by a tender of the amount they 
subject themselves to all the consequences of 
a suit presented upon a contested demand. 
They have, by their answer and proofs, at- 
tempted to show that the libellant was not 
entitled even to $1 per day, because of un- 
faithfulness to his charge, or for not render- 
ing services to the vessel required of him. 
That portion of the defence permits him also 
to urge an extra compensation for services 
during the day," which are not in an equi- 
table point of view, strictly within his duty, 
- nor satisfied by the per diem pay. 

I tliink the occasional absences of the libel- 
lant from the vessel given in proof, do not en- 
title the claimants to any deduction from his 
wages; it is to be presumed, under the cir- 
cumstances, that they were aware of the facts 
before the termination of his hiring; and the 
reasonable inference also is from their mak- 
ing no objection, that he was absent in their 
service, or with their permission; nor is it 
shown that he ought as part of his duty, to 
have pumped the ship, or kept her decks 
washed down. These services would not fall 
appropriately within the duty of ship-keeping. 
To render him liable for their value, the 
claimants must prove an undertaking on his 
part to do the work. He gives evidence of 
extra care and attention in keeping a time 
account of the men employed about the ves- 
sel, and in view of the whole case, I think 
he ought to receive for his employment on 
board, at the rate of $1.25 per day, the high- 
est sum intimated to him by the owners at 
the time of his engagement He is also en- 
titled to be paid for locks, fastenings, &c., 
necessary to the vessel, and supplied her by 
him. The account adjusted upon these prin- 
ciples, would leave due him $62.50 for wages, 
and $2.39 for materials, &c., supplied, from 
which deducting $5 paid him, the balance, 
$59.89, would be the sum he is entitled to re- 
cover. 

This being above $50, renders it unneces- 
sary to consider whether a remedy could be 
had in this court for it upon the principles of 
thfe maritime law alone. The court enforces 
liens on domestic vessels under the local law, 
when they partake of the character of mari- 
time liens. The Robert Fulton [Case No. 11,- 
890]; Peyroux v. Howard, 7 Pet [32 U. S.] 
324; Phillips v. The Thomas Scattergood 
[Case No. 11,106]; Davis v. A New Brig [Id. 
3,643]. There must be deducted from the re- 
port of the commissioners $34.11, and a de- 
cree entered for $59.89, and costs. 
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Case Wo. 6,176. 

The HAivVEST. 

[1 Spr. 537.] X 

District Court, D. Massachusetts. March, 1848. 

Salvage — Seames — Compensation. 

Where seamen belonging to a ship of war of 
the United States, were discharged therefrom 
at sea, in order that they might go on board 
of a whaling ship, which had received damage, 
and was short-handed, to render assistance, and 
they did so, and aided in bringing her safely 
into port, held, that their compensation was not 
to be limited to the then highest rate of sea- 
men's wages, but that they might recover as 
for a salvage service. 

[This was a libei in rem against the whale 
ship Harvest for salvage.] 

B. D. Sohier and D. H. Dustin, for libel- 
lants. 
A. H. Fiske, for respondent 

SPRAGUE, Disti-ict Judge. The whale 
ship Harvesl^ of 360 tons, sailed from Nan- 
tucket, for the Pacific Ocean, on the 20th 
day of October, 1S44. On the night of the 
14th of NoTember, she shipped a sea, which 
carried away her mizzen mast, bulwarks, all 
her boats, injm-ed the wheel, swept the deck, 
sweeping overboard the whole of the watch 
on deck, consisting of the second mate and 
eight seamen, who were all lost A few days 
afterwards, another man was lost from the 
bowsprit The sMp's company then consist- 
ed of the captain, fii'st and third mates, one 
colored boat-steerer, the carpenter, cook, stew- 
ard, and six seamen, five of whom had never 
before been to sea, and none except the cap- 
tain and mates were able seamen. In this 
condition, the captain abandoned his voyage, 
and put away for a port in the West Indies, 
availing himself of the trade wind. On the 
20th day of December, in lat 28*, and long. 
62°, the Harvest fell in with the United 
States ship Decatur, Captain Mayo, bound 
for Norfolk, from the coast of Africa. The 
Decatur took the Harvest in tow, and sup- 
plied her with a boat, a spar for a mizzen 
mast, and aided in raising and rigging it 
The Decatur then cast off, and proceeded on 
her voyage. Th& Harvest hove to, and clew- 
ed up her topsails, which the Decatur took to 
be a signal of distress. The captain of the 
Harvest had previously made a request for 
five or six men, to aid in navigating his ship, 
which had not been complied with. The 
captain of the Decatur, upon seeing the sig- 
nal, asked for volunteers to go on board of 
the Harvest Some twenty or thirty sea- 
men offered their services; the four libel- 
lants were selected; their wages were paid 
up to that time; their discharges from the 
service of the United States made out and 
they were sent under the charge of a sailing- 
master, to the Harvest by whom the dis- 



1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



charges were delivered to the captain of that 
ship, with directions that if the men per- 
formed their duty to his satisfaction, the dis- 
charges should be delivered to them, on arriv- 
ing in the United States, otherwise, they 
should be sent to the nearest navy-yard. 
This was on the 21st December, The Har- 
vest arrived at Edgartown on the 8th of Jan- 
uary following, when the libellants were set 
on shore, and their discharges delivered to 
them, they having performed their duty, as 
able seamen, to the entire satisfaction of the 
captain. They proceeded immediately to 
Boston, and on the 20th day of January filed 
this libel. The respondent admits that the 
littellants were entitled to wages, at the high- 
est rate given at that time to seamen, but de- 
nies that they are entitled to salvage, or otli- 
er compensation than such wages; and in- 
sists that the claim in the libel does not em- 
brace wages. After setting forth the facts, 
the libel asks for salvage, "and to so much 
as has been, and is actually allotted by this 
court to persons doing and performing the 
like services, and for such other relief as 
shall to law and justice appertain." This 
suffiiciently embraces a claim for compensa- 
tion. Captain Coffin testifies that, after the 
other aid rendered by the Decatur, he thinks 
he could have reached the United States, 
without the assistance of the libellants, and 
that he did not make any signal of distress, 
but hove his ship to, and clewed up the top- 
sails, that he might get some sleep, having 
been without rest for more than twenty-four 
hom:s. He must have known, however, that 
the Decatur being several miles from him, 
had taken it for a signal of distress, and had 
turned back and run down to him, and sent 
these men on board, solely in consequence of 
that signal. And when the libellants came 
on board of his vessel, he said nothing to 
them, or to the sailing-master, to undeceive 
them, when he must have seen that they 
were acting from the conviction, that he had 
made a signal of distress for the want of 
men. I am satisfied that the compensation 
to which the libellants are entitled, is not to 
be resti'icted to the rate of seamen's wa'ges. 
They left a ship of war of the United States, 
in good condition, abundantly supplied with 
men, bound for Norfolk, with most favorable 
prospects, and voluntarily went on board of 
the Harvest, witii a feeble and disheartened 
crew, exhausted officers, exposed for the 
want of proper bvilwarks, her wheel injured, 
with such a mizzen mast as had been rigged 
at sea; and although it proved, in the event, 
that her hull had not suffered, yet at the 
time, that could not have been certainly 
known. This was on the 21st of December. 
The ship was bound to Nantucket at that in- 
clement and boisterous season. They were 
on board eighteen days. The only fact which 
tends to diminish their compensation is, that 
the libellants all belonged to the North, and 
probably reached their homes earlier, and at 
less expense, than they could have done from 
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Norfolk. Under all the circumstances,! think 
that the lihellants are entitled to the sum of 
§35 each. 
Decree accordingly. 
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Case No. 6,177. 

HARVEY V. ALLEN et al. 

[16 Blatchf. 29; 1 2 Browne, Nat.- Bank Cas. 
439; 25 Int. Rev. Rec. 95.] 

Circuit Court, S. D. New York. Feb. 19, 1879. 

Attachment— National Banks— State Coubts— 

B.EOEIVEKS — ^PAUTIES — COSTS. 

1. After a circulating note of a national bank, 
which it had failed to redeem in lawful money, 
had been protested, under section 46 of the act 
of June 3, 1864 (13 Stat. 113), an attachment 
from a state court was levied on moneys of 
said bank on deposit in another national bank, 
to secure a debt from it to A. Subsequently, 
a receiver of the bank was appointed, under 
section 50 of said act. Held, that, under sec- 
tion 52 of said act, said levy was void. 

[Cited in Roberts v. Hill, 24 Fed. 572,] 

2. The receiver, having applied to the state 
court to dissolve such attachment, without be- 
coming a party to the suit in the state court, 
and such motion being denied, and he having 
then immediately brought this suit against A., 
and the bank in which the moneys were on de- 
posit, and the sheriff who levied the attachment, 
to assert his title to such moneys. Held, that 
he was entitled to such relief. 

3. A. having, after process in this suit was 
served on the defendants, obtained a judgment 
in his suit in the state court, and collected it by 
execution against the moneys so attached, this 
court decreed that 'A. should pay directly to the 
plaintiff the money he had so collected, and the 
bank in which the moneys had been on deoosit 
should pay such money if, and only if, it could 
not be collected from A.; that such bank shoula 
pay costs to the plaintiff; that such bank should 
not have costs against A.; that A. should pay 
costs to the plaintiff; that the sheriff should not 
have costs against the plaintiff; that the plain- 
tiff should recover from A. the costs of making 
the sheriff a party, and the costs of the sheriff's 
defence, the latter costs to be paid over to the 
sheriff by the plaintiff, when collected; and that 
the bank in which the ,mbneys had been on de- 
posit should respond to the plaintiff for them, 
with interest from the time when process in 
this suit was served on it, subject to the said 
decree as to payment by A. of what he had re- 
ceived of such moneys. 

[This was a bill in equity by Joel D. Har- 
vey, receiver of the Scandinavian National 
Bank of Chicago, against Benjamin F. Allen 
and others.] 

George Bliss, for plaintiff. 

Michael H. Cardozo, for Allen, Stephens & 

Co. 

Aaron J. Vanderpoel and J. Sterling Smith, 
for the Broadway Bank and the sheriff. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



BLATCHFORD, Circuit Judge. The Scan- 
dinavian National Bank of Chicago was a 
bank organized under the national banking 
act, and subject to its provisions. It was 
located at Chicago,, lUinois. On the lOtb 
of December, 1872, it failed to redeem 
a dreulating note of the denomination of §5, 
issued by it, when payment thereof was 
legally demanded at its office in Chicago, 
during the usual hours of business. On the 
same day a notary public duly protested said 
note for non-payment, and served a written, 
notice of the protest on the president of the 
bank, and it stopped doing business, and a 
United States bank examiner took possession 
of all of its books and assets. Section 46 of 
the act of June 3, 1864 (13 Stat 113), pro- 
vides that, if any national bank shall fail 
to redeem in lawful money any of its circu- 
lating notes, when payment thereof shall be 
lawfully demanded, during the usual hour& 
of business, at its office, they may be pro- 
tested by a notary public. The notary is re- 
quired to give notice of the protest to the 
president or cashier of the bank, and to for- 
ward notice of the protest to the comptroller 
of the currency. Section 50 authorizes the 
comptroller, on becoming satisfied, as abov6 
specified, that any bank has so refused to 
pay its circulating notes and is in default^ 
to forthwith appoint a receiver, who, under 
the direction of the comptroller, shall take 
possession of the books, records and assets 
of the bank, and collect its debts. Provision 
is made for the receiver to turn the assets 
into money and pay such money to the 
treasurer of the United States, and for the 
comptroller to distribute such money pro 
rata among the creditors of the bank. Sec- 
tion 52 is in these words: "All transfer of 
the notes, bonds, bills of exchange and other 
evidences of debt owing to any association, or 
of deposits to its credit, all assignments of 
mortga;ges, sureties on real estate, or of judg- ■ 
ments or decrees in its favor, all deposits of 
money, bullion, or other valuable thing for 
its use, or for the use of any of its share- 
holders or oreditors, and all payments of 
money to either, made after the commission 
of an act of insolvency, or in contemplation 
thereof, with a vie'w to prevent the applica- 
tion of its assets in the manner prescribed 
by this act, or with a view to the preference 
of one creditor to another, except in payment 
of its circulating notes, shall be utterly null 
and void." On the 18th of December, 1872. 
the comptroller, by an instrument in writing 
reciting the necessary preliminary facts, ap- 
pointed the plaintiff in this stiit to be re- 
ceiver of said bank, with all the powers, 
duties and responsibilities given to or im- 
posed upon a receiver under the provisions 
of said act At the time the Scandinavian 
Bank failed, the Nation^ Broadway Bank, 
another national bank, located in the city of 
New York, and one of the defendants in this 
suit, had on deposit moneys belonging to the 
Scandinavian Bank, subject to its draft 
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-On the 9th of December, 1872, the defend- 
-ants Allen, Stephens and Blennerhassett, 
■composing? the fii-m of Allen, Stephens & Co., 
'held a sight draft drawn by the ScandinaTian 
Bank on the Broadway Bank, for $650. On 
•that day they presented the same for pay- 
Tment to the latter bank, but it was not paid, 
and thereupon it was duly protested and 
notice given to the former bank- On the 12th 
of December, a warrant of attachment was 
issued out of the supreme court of New York, 
on the application of Allen, Stephens & Co., 
in an action in said court by them against 
the Scandinavian Bank, to recover $G50, with 
interest from December 9th, and on the 
ground that said bank was a foreign cor- 
pox-ation organized under said act of 1864, 
commanding the sheriff of the city and 
county of New York to attach and safely 
keep all the property of said bank within 
his county, or so much thereof as might be 
sufficient to satisfy the said demand, together 
with costs and expenses. On the 13th of De- 
cember, this attachment was levied by the 
defendant Brennan, as such sheriff, on the 
moneys of the Scandinavian Bank in the 
possession of the Broadway Bank. A sum- 
ihons was issued in said action, dated De- 
cember 12th, demanding judgment for §650, 
with interest from December 9tb, and costs, 
"A complaint, setting forth the cause of ac- 
tion, was verified December 18th. On the 
19th of December, in accordance with the 
state practice, an order was made by the 
state coiurt, that the summons be served by 
publication in two newspapers, and that a 
copy of the summons and complaint be de- 
posited in the post-office, directed to the 
Scandinavian Bank, as defendant On the 
same day the summons and complaint were 
filed in the state court On the 8th of Feb- 
ruary, 1873, the attorney of the United States 
for this district caused an affidavit to be 
made by Mr. Tremain, entitled in the suit in 
the state court reciting the proceedings 
therein, and setting forth that the Scandi- 
navian Bank had suspended and become in- 
solvent December 9th, 1872; that Mr. Harvey 
had been appointed its receiver, by the comp- 
troller, under said act; that be, said at- 
torney, had "been instructed to act for said 
receiver in and about the matters and pro- 
ceedings appertaining to the claim of" Allen, 
Stephens & Co.; and that, upon the facts so 
stated, and all the proceedings in said suit, 
and, upon the groimd, among others, that the 
state court had no jmlsdiction, and that the 
continuance of the proceedings in said action, 
and of said attachment, was in violation of 
said act of congress, and that said attach- 
ment was issued after the commission of an 
act of insolvency by the Scandinavian Bank, 
and with a view to prevent the application 
of its assets, as prescribed in said act and 
to prefer Allen, Stephens & Co., by securing 
to them their claim in full from such assets 
in preference to other creditors, or the ratable 
proportion of said assets that might be found 



due to them under said act, the said attorney 
desired to move, in behalf of the defendant, 
to vacate said order of publication and war- 
rant of attachment; and to stay the proceed- 
ings in said action. On said affidavits, and 
on an affidavit by said attorney, that one of 
the circulating notes of the bank was pro- 
tested on December 10th, for non-payment 
and non-redemption, and that such fact was 
duly certified to the comptroller of the cur- 
rency, a motion to the above effect was made 
before the state com-t, on the part of the de- 
fendant by counsel who appeared for it for 
the purpose of the motion. The court, on the 
5th of March, 1873, denied the motion, at 
special term, holding, that so far as the de- 
fendant was concerned, the attachment was 
properly granted, and that, in accordance 
with the decision of the court of appeals of 
New York, in Ti*acy v. First National Bank, 
37 N. Y. 523, it must be held, that the re- 
ceiver had no status In the action to make a 
motion to vacate the attachment but must 
assert his title in some other manner. The 
point of the decision in the Tracy Case was, 
that the receiver, not being a party to the 
suit, could not make any motion in it. The 
Scandinavian Bank, then, by the said at- 
torney, who appeared for it for that pm-pose, 
took an appeal to the general term of the 
state court, from the order denying such mo- 
tion. On the 16th of May, 1873, the general 
term affirmed the order appealed from. The 
receiver did not make himself a party to the 
suit in the state court, but, in May, 1873, he 
filed the bill in this suit. An amended bill 
was filed in June, 1873. It sets forth the 
substance of the matters above stated. It al- 
leges, that, when the Scandinavian Bank be- 
came insolvent the Broadway Bank had In 
its possession "eei*tain assets" of the former 
bank, "and, among the same, the sum of 
about fifteen hundred dollars, more or less, 
in currency, or otherwise," which the plain- 
tiff, as receiver, and in behalf of himself 
and said comptroller, was entitled to demand 
and receive from the latter bank, and that 
the same has been demanded, but the latter 
bank has refused to deliver the same to the 
plaintiff or to said comptroller, or to make 
any disposition of the same that will enable 
the plaintiff to pay the same into the treas- 
■ary of the United States. It alleges that 
the claim made under said attachment is 
contrary to law. It prays that an Injunction 
may be issued, restraining the Broadway 
Bank from paying over said moneys to any 
one but the plaintiff; that Allen, Stephens 
& Co. and said sheriff be enjoined from pro- 
ceeding on said attachment, or entering any 
judgment or order in said suit, or on their 
said claim, save in the way of presenting 
the same to the plaintiff as receiver, as 
claims entitled to no preference over those 
of the general creditors of the Scandinavian 
Bank; that the Broadway Bank pay to the 
plaintiff, to be by him paid into the treas- 
ury of the United States, the said sum of 
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:$1,500, "be the same more or less," witli in- 
terest; and that a receiver of said moneys, 
during the pendency of this suit, he ap- 
pointed. 

Allen, Stephens & Co. answered, in Oc- 
tober, 1873, setting up their claim, and said 
.attachment and the proceedings in said suit 
in the state court Their answer also set 
forth, that, on the 13th of September, 1873, 
£i judgment was recovered in said suit, 
jigainst the Scandinavian Bank, for §829.84; 
that, on the same day, an execution was 
issued on said judgment, to said sheriff; that 
:said sheriff collected on said execution, and 
under said attachment, from said Broadway 
Bank, and paid to Allen, Stephens & Co., on 
the 20th of September, 1873, $820, in full 
satisfaction of said judgment and of all 
claim of theirs under said attachment; and 
that Allen, Stephens & Co. claim no interest 
in any indebtedness of the Broadway Bank 
to the Scandinavian Bank or in any of the 
Jissets of the latter bank. 

The sheriff answered, in October, 1873, set- 
ting up the proceedings in the suit in the 
state court and the attachment and its levy 
.and the judgment and execution, and the 
•collection of the money and of fees and ex- 
penses from the attached property. 

The Broadway Bank answered,- in Octo- 
'ber, 1873, setting up the attachment and the 
proceedings in the suit in the state court, 
;and the judgment and execution, and the 
taking by the sheriff from the attached mon- 
■eys in the hands of the Broadway Bank, of 
sufficient to satisfy the execution; that said 
bank has in its possession $5GS.51 of said de- 
:posits of the Scandinavian Bank, and no 
more, subject to the order of the bank, or 
its legal representatives or assigns; and that 
•.said bank has not refused to pay any of 
said deposits to the plaintiff, except such 
.as were so attached by the sheriff, amount- 
ing to §876.94. 

On the 9th of January, 1873, the plaintiff 
•directed the Broadway Bank to credit itself 
in account with $153.20, for a collection 
made by the Scandinavian Bank. On the 
17th of January, 1873, the plaintiff wrote to 
•the Broadway Bank as follows: "Your favor 
•of 14th inst, enclosing acc't current, re- 
•ceived. I have had it compared with the 
ibooks of this bank and find it correct You 
wUl please send me your check for balance, 
less amount of the two attachments and suf- 
■ficient to cover costs, say about §100 in each 
•case. The U. S. Dist Atty. in New York has 
been instructed from Washington to defend 
(these suits, and', imtil decided, of course you 
will retain sufficient to indemnify you:." On 
-the 18th of January, 1873, the comptroller 
■of the currency wrote to the Broadway Bank 
as follows: "I am informed that you have on 
•deposit, to the credit of the Scandinavian 
National Bank of Chicago, §2,669.35 in gold, 
rand §2,461.14 in currency, and that suits of 
4ittachment have been brought against the 
rbank— one for §650 and the other for §441.95. 



This bank having been placed in the hands 
of a receiver, you will, on the receipt of this 
letter, forward the balance due the Scandi- 
navian National Bank, less the amount which 
has been attached, to tliis office, which 
amount will be deposited with the treasurer, 
in trust, subject to my order, for the benefit 
of its creditors, as provided by the national 
currency act" On the 21st of January, 
1873, the comptroller wrote to the Broadway 
Bank as follows: "I have received your letter 
of the 20th, enclosing your certificate of de- 
posit for §2,664.35 gold, being balance of 
coin account of tb.e Scandinavian National 
Bank; also your certificate of deposit for 
§1,015.69, being balance of currency accormt, 
less the sum of §1,445.45, retained to abide 
the result of two attachments and probable 
costs thereon. Please inform me of the 
amount of those attachments and the amount 
retained for costs." The §1,445.45 was the 
balance of accoimt made up with interest 
to December 9th, 1872, but not later. The 
amount paid to the sheriff by the Broadway 
Bank, September 20th, 1873, was §876.94. 
The second attachment referred to in the cor- 
respondence was one by McKim, Brothers & 
Co. The record does not show how it was 
disposed of, but it is not set up by any of the 
defendants. McKim, Brothers & Co. were 
originally made parties defendant to this 
suit, but the suit was discontinued as to 
them. The Broadway Bank and the sheriff 
appeared in this suit on the 5th of July, 1873, 
and Allen, Stephens & Co. appeared on the 
7th of July, 1873. A motion was made, on 
notice to all the defendants^ for an injunc- 
tion to restrain the Broadway Bank from 
paying over to any person but the plaifltilt 
the moneys mentioned in the bill, and for the 
appointment of a receiver to hold said mon- 
eys until the final determination of this suit, 
and for an injunction to restrain all the de- 
fendants from interfering with such dispo- 
sition of said moneys pending the determina- 
tion of this suit, but such motion was denied 
by this court by an order filed September 
18th, 1873. 

ThQ case has now been brought to final 
hearing on pleadings and proofs. It is con- 
tended for the Broad\vay Bank, that the pro- 
ceedings in the suit in the state com*t are 
binding on the plaintiff, and are a bar to the 
relief asked by the bill in this suit; that the 
state court had jurisdiction of the suit 
brought in it, and properly issued the attach- 
ment; that the bringing of this suit did not 
divest the state coui*t of the jm-isdiction it 
so acquired; that that court had authority to 
proceed in such action, and render and en- 
force judgment therein, so long as no de- 
fence was. interposed, and so long as the in- 
solvency of the Scandinavian Bank was not 
brought to the knowledge of that court in 
any manner of which it could take cogni- 
zance; that the plaintiff, on motion to the 
state court, could have been substituted as 
defendant in such action, and could then 
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have moved to vacate the attachment, or 
could have defended the action; that, as the 
plaintiff did not intervene in that action, hut 
allowed it to proceed to judgment, and al- 
lowed the judgment to he enforced against 
the attached property, he cannot maintain 
this suit and obtain relief which could have 
been obtained by him in that action, espe- 
cially when the effect of such relief will be 
to nullify the judgment in that action and the 
proceedings under it; that the sheriff was re- 
quired by the state law to execute the at- 
tachment and the execution; and that the 
Broadway Banls could not resist the pro- 
cesses. 

The argument on behalf of Allen, Stephens 
& Co. is addressed principally to a question- 
ing of the correctness of the decision of this 
court in Gadle v. Tracy [Case No. 2,279], to 
the effect, that a state court has no jurisdic- 
tion of a suit against a national bank, where 
the banii is not located in sucb state, such 
jurisdiction being forbidden by section 57 of 
the act of June 3, 1864 (13 Stat lltJ, 117). 
It is also contended for them, that, if the 
state court had jurisdiction to render the 
judgment which it did render, this court 
cannot, in this suit, re-examine the matters 
settled by that judgment. 

The decision of tiie supreme court of the 
United States in National Bank v. Colby, 21 
"Wall. [88 U. S.] 609, disposes of the main 
question in this case. In the Colby Case, the 
First National Bank of Selma refused pay- 
ment, on the 15th of April, of a treasury 
draft of the United States. The bank did 
not open for business on the 16th, and on 
that day the military authorities of the Unit 
ed States, under instructions from the sec- 
retary of the treasury, took possession of the 
property of the bank. On the 17th its pres- 
ident absconded. On that day Colby sued 
out an attachment, in a state court of Ala- 
bama, against the bank, on a contract debt, 
which was levied on its property. An exam- 
ination into the affah-s of the bank, on that 
day, showed a deficiency in its casii account, 
of $200,000, and, on the 30th of April a re- 
ceiver of the bank was appointed by the 
comptroller of the currency. On the 22d of 
May, Colby filed a declaration in the suit. 
On the 1st of June, the bank was dissolved 
by a decree of the district court of the Unit- 
ed States. In March, 1869, the suit in the 
state court was tried. The receiver did not 
make himself a party on the record to that 
suit, but he appeared by counsel, on the trial, 
and was allowed, without objection, to make 
proof of said facts, and to produce his ap- 
pointment as receiver and the decree of dis- 
solution. He thereupon moved tiie state 
court to dissolve the attachment and dis- 
charge the levy and that the suit abate. The 
motion was overruled. The receiver then, 
without objection, offered the same evidence 
to the jury, and requested the court to 'n- 
struct them, that, if they believed the evi- 
dence, the suit could not be maintained, and 
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they must find for the defendant. The in- 
struction was refused, and there was a ver- 
dict for the plaintiff and a judgment for ?5,- 
632.83 and costs. The case was then taken 
by appeal to the supreme court of Alabama, 
and it (46 Ala. 435) affirmed the judgment. 
It is stated in the opinion of that court, that 
"the record does not show that the defend- 
ant, said bank, pleaded any plea in defence 
of said action." A part of the judgment 
which was affirmed authorized the issue of a 
venditioni exponas, to seU the property lev- 
ied on under the attachment. The supreme 
court of Alabama held that the insolvency of 
the bank did not dissolve its liability to be 
sued by attachment The case was then tak- 
en by a writ of error to the supreme court of 
the United States, and is the case so reported 
in 21 Wall. [88 U. S.] 609 [supra]. That com-t 
reversed the judgment and remanded the 
cause to the state court, with directions to 
discharge the attachment levied on the prop- 
erty of the bank. The supreme court held 
that the suit in the state court abated by the 
decree dissolving the bank. But it fm'ther 
held, that the property of a national bank, 
attached at the suit of an individual a'edit- 
or, after the bank has become insolvent, can- 
not be subjected to sale for the payment of 
his demand, against the claim for the prop- 
eirty, of the receiver of the bank, subse- 
quently appointed. In the opinion of the 
court, comment is made on sections 50 and 
52 of the act of June 3, 1864, and it is said, 
that they manifest a clear design, on the 
part of congress, to secure the assets of the 
insolvent bank for ratable distribution 
among its general creditors, and that no pref- 
erence in the application of its assets can be 
obtained by adversary proceedings, so as to 
defeat such design. It is further said, that 
all objection to the right of the receiver to 
appear in the state court and move for the 
discharge of the attachment and the abate- 
ment of the suit, or to contest the case at 
the trial, was waived, because such right 
was not objected to at the time. The court 
add: "But, independently of this considera- 
tion, we are of opinion, that it was a proper 
proceeding on the part of the receiver to ap- 
ply to the court below to discharge the at- 
tachment, on proof of the facts presented 
by him and the production of his appoint- 
ment and the decree dissolving the injunc- 
tion. Invested with the rights of the bank 
to the possession of the property, by his ap- 
pointment, it was his duty to take the neces- 
sary steps to remove the levy. That levy 
was void as against his claim to the property ; 
and, in our judgment, it was error for the 
court to refuse to discharge it on his appli- 
cation." 

In the present case, the receiver applied to- 
the state court to vacate the attachment, and 
his application was refused, on the ground 
that he had no status in the action, to make- 
such an application. He was told that he- 
must assert his title in some other manner.. 
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Two ways were open. One was to be made 
a party defendant to the suit, in place of the 
'hank. The other was to bring this suit He 
brought this suit promptly, the biU being filed 
five days after the order of the general term 
was made, affirming the order denying the 
motion to vacate the attachment In the Col- 
by Case, the receiver was treated by the 
state court and by the supreme court of the 
United States as if he were a party to the 
suit, and his rights as against those of the 
attaching creditor were adjudicated dh;ectly 
In the suit brought by the attaching creditor. 
In the present case, the receiver, before any- 
thmg of substance had been done in the suit 
in the state court towards a judgment ex- 
cept to issue and sa-ve the attachment and 
publish the summons, filed the biU in this suit^- 
making all parties interested defendants, set- 
ting up all the facts, and praying proper re-' 
lief. The bill seeks a determination of the 
conflicting claims. It presents a case of 
equitable cognizance. On the facts set forth, 
the plaintiff was enaUed, on final decree, to 
the relief prayed, except in respect of the 
injunctions asked for. It must be assumed, 
that the application for a preliminary injunc- 
tion and for a receiver was refused because 
it was not shown that the fund was in peril, 
as respected the Broadway Bank, and because 
the court felt itself restrained by positive 
statute from enjoining the proceedings of 
AUen, Stephens & Co. in the state court The 
answers do not set up that there is a plain, 
adequate and complete remedy at law. The 
plaintiff was not a party to the suit in the 
state court The answers do not set up the 
pendency of the suit in the state court in bar" 
of .this suit The rights of the plaintiff 
must be adjudicated as they stood when this 
suit was brought The defendants, when 
served, with process hi this suit, were notified 
of the plaintiff's claim. Such process was 
served on Allen, Stephens & Co. and the 
Broadway Bank on the 22d of May, 1873. 
The original bill contained, in substance, the 
allegations found in the amended bill, ex- 
cept that it did not contain a prayer for an 
injunction against the Broadway Bank, nor 
any prayer for the appomtment of a receiver. 
The amended biU prays "that the conflicting 
claim to said moneys, set up by the several 
defendants herein, may be forever foreclosed 
and determined by the decree "herein, and that 
complainant may be adjudged entitled to said 
moneys, to the use of his said office." That 
prayer in that form is not foxmd in the origi- 
nal bill. The original bill, made MeKim, 
Brothers & Co. parties, with proper aver- 
ments as to theur attachment, but the amend- 
ed bill drops them as parties and omits such 
averments. 

The plaintiff did not, in any manner, sub- 
mit himself to the jurisdiction of the state 
court, in such wise as to be hound by the 
judgment in the attachment suit nor did he 
submit his rights to the adjudication of that 
court When he applied to that court to 
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vacate the attachment he was told that he 
had no standing to so apply, and that he 
must make himself a party to the suit, and 
submit his rights to adjudication therein, be- 
fore he could be heard therein. He then 
came into this forum, before anything more 
was done in the suit in the state court, and 
brought into this court all the parties to the 
controversy. He took the proper step to es- 
tablish his trust as respected the fund in 
the hands of the Broadway Bank, by commg 
into this court of equity. The principle of 
the case of Eyster v. Gaff, 91 U. S. 521, 
has no application to a case like the present. 
The attachment levy behig void as against 
the receiver's claim to the fimd, and the state 
court having erroneously refused, on his ap- 
plication, to vacate the attachment, and hav- 
ing refused to adopt views such as are as- 
serted in National Bank v. Colby [21 Wall. 
(88 U. S.) 609], the receiver was under no 
obligation to become a party to the suit in 
the state court even though he might ulti- 
mately have the adverse judgment of the 
highest state cotirt reversed by the supreme 
court of the United States, as was done in 
National Bank v. Colby. The moment he 
came into this court with the other parties 
to the controversy, there could no longer be 
any pretence that anythhig afterwards done 
in the suit in the state court could affect his 
rights. From that time the defendants went 
on at their peril, in disposing of the fund in 
the Broadway Bank, and the plaintiff is en- 
titled to an adjudication of his rights here, 
as of the time he bi^ought the defendants into 
this court even tbough there was no pre- 
liminary injunction granted nor any receiver 
appointed. 

It is contended, for the Broadway Bank, 
tliat if it be held that the plaintiff is entitled 
to the relief he asks for in this suit, the court 
should proceed and adjust the equities be- 
tween that bank and Allen, Stephens & Co., 
and that such adjustment should be ^n ad- 
justment of all matters contained in the 
pleadings and the testimony, without regard 
to whether such matters occturred before or 
after the commencement of this suit; that 
the proceedings which were subsequent to 
the commencement of this suit are set forth 
in the three answers, and there is no dis- 
pute about those facts; that the defendants 
cannot object to an adjudication being had 
upon facts which they themselves plead; that, 
at the commencement of this suit the Broad- 
way Bank was a mere stakeholder; that the 
payment to the sheriff was made under the 
pressure of legal process, and cannot be deem- 
ed a voluntary payment; that if the court 
should decide in favor of the plaintiff, it 
should decree that Allen, Stephens & Co. 
pay to the plaintiff the amount which the 
Broadway Bank paid to the sheriff, and. that 
the Broadway Bank pay to the plaintiff the 
$568.51, or, if a decree be given against thtr 
Broadway Bank for the full amount in its 
hands at the commencement of tliis suit. 
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ihere should also be a decree in favor of said 
bank against AUen, Stephens & Co. for the 
^876.94; and that the satisfaction of the 
judgment of Allen, Stephens & Co. against 
the Scandinavian Bank should be cancelled, 
ixnd the plaintiff, as receiver, be ordered to 
pay the proper dividend on such judgment 
to Allen, Stephens & Co. or to the Broadway 
Bank, whichever may appear, according to 
the other provisions of the decree to be en- 
titled to such dividend. 

On behalf of Allen, Stephens & Co. it is 
contended, that no deci-ee can be made in 
this suit compelling Allen, Stephens & Co. 
to refund any part of the money which was 
paid to them under the judgment; that the 
identical money attached did not belong to 
the Scandinavian Bank; that the co-defend- 
ants of Allen, Stephens & Co. do not, in their 
answers, make any claim for affirmative re- 
lief against Allen, Stephens & Co.; that, if 
the Broadway Bank was merely a stakehold- 
er, it could have gone into a court of equity, 
have filed a bill of interpleader, have paid the 
money into court, and thus have relieved 
itself from all Uability in the matter; that, 
having failed to do so, it cannot now, as 
^.gainst Allen, Stephens & Co., and to their 
prejudice, claim any relief; and that the 
payment to the sheriff by the Broadway Bank 
was a voluntary payment, made without pro- 
test or objection, and, at most, under a mis- 
take of law and not of fact. 

The bill in this case sets forth a case of 
equitable cognizance arising out of trust. It 
alleges that the comptroller of the currency, 
on the insolvency of the Scandinavian Bank, 
and the seizure of its assets, and the protest 
of its cii'culating note, became vested in trust 
with such assets, for the creditors and others 
interested under the provisions of the act of 
congress, and as an officer of the United 
States, and has continued so vested and has 
exercised charge and trust over and iii all 
such assets and property^ and lawfully has 
been entitled to the actual custody and pos- 
session of the same, and, through the plain- 
tiff, to demand and collect the same under the 
provisions of the act of congress. It sets 
out, that, at the time the Scandinavian Bank 
became insolvent, the Broadway Bank had in 
its possession certain assets of the former 
bank, namely, said moneys, which the plain- 
tiff, as receiver, and in behalf of himself and 
said comptroller was entitled to demand, and 
receive manual custody of, from the Broad- 
way Bank, but the latter bank refuses to de- 
liver the same to the plaintiff or to the comp- 
troller, or to make any disposition of the 
same that will enable the plaintiff to pay the 
same into the treasury of the United States, 
which his duty in the premises, and a proper 
performance of the trusts aforesaid, requires 
to be done. It then sets forth, that Allen, 
Stephens & Co. claim a part of said funds, 
under their attachment. It prays that the 
moneys, assets of the Scandinavian Bank, in 
the hands of the Broadway Bank, be paid to 
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the plaintiff, in aid of and to enforce the dis- 
charge of said trust, in behalf of himself and 
the said comptroller. The attachment issued 
was an attachment against the property of 
the Scandinavian Bank. It is set up as such 
in the answer of Allen, Stephens & Co. Al- 
though, as between the Broadway Bank and 
the Scandinavian Bank, the former was a 
debtor to the latter for the moneys on deposit, 
yet, before the attachment of Allen, Stephens 
& Co. was levied, a trust had, under the act 
of congress, become impressed upon the mon- 
eys on deposit in the Broadway Bank, and 
such trust remained impressed upon them at 
all times afterwards, and followed such of 
them as were paid by that bank to Allen, 
Stephens & Co. Allen, Stephens & Co. did 
not take them as bona fide purchasers with- 
out notice, but took them with full knowl- 
edge of all the facts and of this suit The 
forms of proceeding in a court of equity are 
flexible, to suit the different postures of cases. 
It may model the remedy, so as to suit it to 
controlling equities and the real and sub- 
stantial rights of all the parties. It can 
adapt its decree to all the varieties of cir- 
cumstances which may arise, and adjust it 
to all the peculiar rights of all the parties 
in interest. 1 Story, Eq. Jur. § 28. In 
adapting its decree to the special circum- 
stances of a case, a court of equity will ad- 
just all cross equities, when all the parties in 
interest are before the court, so as to prevent 
multiplicity of suits. Id. § 437. Allen, Ste- 
phens & Co. having taken the $876.94 from 
the Broadway Bank, 'pending this suit, 
jvrongfuUy, as against such bank and the 
plaintiff, without any title to it, and under a 
levy which was void as against the plaintiff's 
claim to the money, must be compelled to 
restore the money to the condition in which 
it was when this suit was brought, so that 
the Broadway Bank may respond for it to 
the plaintiff. It does not lie with Allen, 
Stephens & Co. to claim any advantage from 
their unlawful exaction from the Broadway 
Bank, or to complain that said bank paid the 
money to them and did not file a bill of in- 
terpleader and bring such money thereon 
into court. All parties had been brought into 
this court by this suit, and their rights placed 
sub judice, and Allen, Stephens & Co. cannot 
be heard to say that the Broadway Bank 
should have brought another suit. It is, 
therefore, proper that there should be a de- 
ci-ee that Allen, Stephens & Co. respond to 
the plaintiff directly, in the first instance, for 
the money they received, and that the Broad- 
way Bank should not be called upon to pay 
such money until there has been a failure to 
collect it on execution from Allen, Stephens 
& Co. The Broadway Bank might have 
brought the whole money into this court, in 
this suit, before paying any part of it to 
Allen, Stephens & Co., and, therefore, as re- 
spects the plaintiff, who did not assent to the 
disposition made of the money paid to Allen, 
Stephens & Co., the Broadway Bank should 
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respond to him for the money it paid to Al- 
len, Stephens & Co., if such money cannot 
he collected, on execution, from Allen, Ste- 
phens & Co. 

The Broadway Bank claims tha)t it should 
not be charged with costs, on the ground that 
what money it did not pay over it retained 
with the assent of the plaintiff or of the 
comptroller, and that the plaintiff made no 
demand for the money which the McKim 
attachment covered. Whatever assent was 
given before this suit was brought, to the 
retaining by the Broadway Bank of enough 
money to cover the twP attachments, the 
bringing of this suit was a withdrawal of 
such assent, and was a sufficient demand for 
all the money. As against the plaintiff, the 
Broadway Bank might have brought the 
money into this court, in this suit, or, know- 
ing, as it did, of the plaintiff's claim and of 
the conflicting claim of Allen, Stephens & 
Co., it might haye brought a proper proceed- 
ing of interpleader, in a proper court, before 
this suit was brought It made no effort 
to obtain relief from the state court in the 
suit brought by Allen, Stephens & Co. It is 
shown, by the order filed September 18th, 
1873, to have opposed the granting of an in-' 
junction against itself by this courts from 
paying over the moneys to any one but the 
plaintiff, and to have opposed the appoint- 
ment of a receiver of those moneys. It as- 
serts, in its answer, the invalidity of the 
plaintiff's claim, as against that of Allen, 
Stephens & Co., to such moneys. Under 
these circumstances, it ought to pay costs to 
the plaintiff. 

The -Broadway Bank claims, that, if it is 
not awarded costs against the plaintiff, it 
should have costs against .Allen, Stephens & 
Co. The court cannot award the costs of the 
Broadway Bank against Allen, Stephens & 
Co., as that woidd be, in effect, a decree be- 
tween co-defendants. 2 Daniell, Ch. Prac. 
(4th Am. Ed.) 1406, 1407. If the Broadway 
Bank had put itself in a position to be re- 
lieved from paying costs to the plaintiff, then, 
as Allen, Stephens & Co. have, by their con- 
duct, occasioned this suit, the court might 
deem it proper to order the plaintiff to pay 
costs to the Broadway Bank, and then allow 
him to receive such costs again from Alien, 
Stephens & Co. Id. But, the considera- 
tions before adverted to, on the question of 
costs, as between the plaintiff and the Broad- 
way Bank, indicate that the costs of the 
Broadway Bank ought not to be paid by Al- 
ien, Stephens &; Co. 

Allen, Stephens & Co. claim that they 
should have costs from the plaintiff, on the 
ground that the plaintiff in his bill asks no 
relief against them except an injunction and 
a receiver pendente lite. This is a mistake. 
The . bill asks for a perpetual injunctiozi 
against Allen, Stephens & Co., both as. orig-: 
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inally filed, and as amended, from further 
proceeding on their attachment and from 
obtaining any judgment or order in theii' 
suit This court is inhibited from granting' 
such relief. Act March 2, 1793 (1 Stat. 334, § 
5, now § 720, Key. St) But, the bill sets out 
the illegality of the claim of Allen, Stephens- 
& Co., and the wrong and injury to the plain-' 
tiff by what Allen, Stephens & Co. had done, 
and prays for a decree determining the con" 
flicting claims to the moneys, and for an ad- 
judication that the plaintiff is entitled to said 
moneys to the use of his office, and for such- 
other or further relief as may be proper, 
and for costs against all the defendants. 
Clearly, Allen, Stephens & Co. ought not to 
have costs from the plaintiff, but ought to 
pay costs to him. 

The sheriff was a proper party to the suit/ 
as a claimant to the money. He ought not 
to have costs against the successful plaintiff. 
Nor ought he ultimately -to pay the costs of 
the plaintiff, yet the plaintiff ought to have 
the costs of making the sheriff a party. But, 
as the sheriff was merely a ministerial offi-' 
cer, and as the wrongful conduct of Allen, 
Stephens & Co. made it necessary to bring' 
in the sheriff as a party, the proper cause i^ 
for the plaintiff to recover against Allen, 
Stephens & Co. his costs of making the 
sheriff a party, and also the costs of the 
sheriff's defence, the latter costs to be paid 
over to, the sheriff by the plaintiff, when col- 
lected. Such is the practice laid down by 
Daniell, as above cited. 

A decree will be entered establishing the 
plaintiff's rights, as set forth in the. bill, as 
against the claim of Allen, Stephens & Co.- 
and their suit and attachment and judgment, 
to the §1,445.45, witii interest from May 22d, 
1873, the time when process on the original 
bill was served on the Broadway Bank. The 
correspondence between that bank and the 
comptroller, and that bank and the receiver, 
relieves it from interest prior to the bringing' 
of this suit The decree will provide that 
the Broadway Bank is liable to the plaintiff 
for such sum and. such interest; that, tof 
wards paying it, Allen, Stephens & Co. are 
liable to the plaintiff for ?87a94, with inter- 
est from September 20th, 1873; that execu- 
tion issue against Allen, Stephens & Co. for 
that amount, and against the Broadway 
Bank for the residue; and that esecution^ 
against the Broadway Bank for any amount 
except such residue be stayed until such exe^ 
cution against Allen, Stephens & Co. is re-^ 
turned imsatisfied, or until it otherwise ap^ 
pears that the plaintiff is unable to collect 
from Alien, Stephens & Co. the amount for" 
which they are so decreed to be liable. In 
regard to costs, the decree will provide as 
a,bove diijected. The parties will be heard on 
the.question as to a provision for a dividend 
on the. claim of Allen, Stephens & C,o« 
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HARVEY V. CRANE. 

[2 Biss. 496ji 5 N. B. R. 218; 3 Ohi. Leg. 
News. 341.] 

Circuit Court, N. D. Illinois. March, 1871. 

Chattel Mortgage — When Invalid— If Inform- 
al, NOT Cdked bt Subsequent Possession — 
WoEN Void as a Pkeference — If Ikregulak, 
not Cored by Record. 

1. A chattel mortgage, not valid as against 
creditors, under the state law, and under which 
the mortgagee had taken possession, having at 
the time reasonable cause to believe his debtor 
insolvent, is invalid as against the assignee in 
bankruptcy. 

[Cited in Johnson v. Patterson, Case No. 
7,403; Be Gurney, Id. 5,873; Re Foster, 
Id. 4,964.] 

2. Though the mortgage be good as between 
the parties, and given to secure a bona fide 
debt, yet not having been acknowledged and re- 
corded as required by statute, the mortgagee, 
having retained it until the insolvency of the 
debtor, cannot, by then taking possession, be re- 
mitted to his rights as of the date of the mort- 
gage. 

[Cited in Re Foster, Case No. 4,964.] 

3. Though possession was taken before com- 
mencement of proceedings in bankruptcy, and 
was in accordance with the provisions of the 
mortgage, yet, being within the time limited by 
the bankrupt act [of 1867 {14 Stat. 516)], it oper- 
ated as a preference, void as against creditors, 
and equally void as against the assignee. 

[Cited in Re Foster, Case No. 4,964; Re Oliv- 
er, Id. 10,492.] 
[Cited in Seaver v. Spink, 65 111. 444.] 
[See In re Ballou, Case No. 818.] 

4. In Illinois, recording a chattel mortgage in 
which material changes had been made since its 
acknowledgment gives it no additional validity. 

Tlie bankrupt, W. G. Parr, a merchant at 
Normal, McLean county, Illinois, borrowed 
of the defendant, a resident of Chicago, four 
thousand dollars, in March, 1869, for which 
he gave a note payable April 1st, 1870, and 
a chattel mortgage on the goods in his store, 
purporting in terms to include such goods, 
wares and merchandise as- the mortgagor 
should add to the stock during the time the 
debt was maturing. The mortgagor was to 
keep possession, but the mortgagee was au- 
thorized to take possession and sell the prop- 
erty before the maturity of the note in sev- 
eral contingencies, and, among others, pro- 
vided the mortgagor should attempt to sell 
any part of the goods, except in the usual 
course of business, without giving notice to 
the mortgagee. 

Under the Illinois statute (Gross' St 1871, 
p. 67, § 1), it is provided: "No mortgage on 
personal property shall be valid as against 
the rights and interests of any third per- 
son or persons, unless possession of such 
personal property shall be delivered to, and 
remain with the mortgagee, or the said 
mortgage be acknowledged and recorded, 
as hereinafter directed." By section 2; A 
mortgage of personal property must be ac- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



knowledged before a justice of the peace in 
the district where the mortgagor resides, and 
the justice shall certify the same. By sec- 
tion 3: A mortgage so certified, shall be ad- 
mitted to record in the county where the 
mortgagor resides at the time the same was 
made, acknowledged and recorded; "and 
shall thereupon, if bona fide, be good and 
valid from the time it is so recorded for a 
space of time not exceeding two years, not- 
withstanding the property mortgaged, or con- 
veyed by deed of trust, may be left in pos- 
session of the mortgagor: provided, That 
such conveyance shall provide for the pos- 
session of the property so to remain with the 
mortgagor." The mortgage was executed 
and duly acknowledged March 20, 1869, and 
afterwards some material changes were 
made by consent of parties, but it was never 
re-acknowledged. It was forwarded to and 
received by the mortgagee, and retained by 
him until the 4th of March, 1870, when he 
went to Normal, and on the 5th of March 
filed the mortgage for record in the proper 
office. In the meantime the mortgagor had 
been in possession, had made additional pur- 
chases, and had been selling the goods as 
usual. On the 7th of March the defendant, 
by his agent, took possession of all the goods 
in the store. At this time, to the knowledge 
of the defendant. Parr was insolvent. On 
the 30th of March a petition in bankruptcy 
was filed against him, upon which he was 
adjudicated a bankrupt, and the plaintiff, his 
assignee, afterwards brought this action to 
recover the value of the goods taken by the 
mortgagee under his mortgage. The jury 
gave a verdict for the plaintiff. Motion for 
new trial. 

Tenney, McClellan & Tenney, for plaintiff. 
John Borden and G. F. Baily, for defend- 
ant. 

DRUMMOND, Circuit Judge. It has not 
been claimed that the mortgage was valid 
under the statute as against creditors. In 
fact, it not only was never acknowledged as 
it now stands, but it included after-pur- 
chased goods, and seemed to permit the mort- 
gagor to go on and sell in the usual course 
of business. Davis v. Ransom, 18 111. 396. 

It is not disputed but that the mortgagee 
had a right, under a clause of the mortgage, 
to take possession. The record of the mort- 
gage may be left out of the case, as it must 
be conceded that it gave no additional valid- 
ity. There is no doubt that the mortgage 
was given for a bona fide loan. 

The case then presents this question: 
Whether, conceding its validity between the 
parties, the defendant could retain the mort- 
gage until the mortgagor became insolvent, 
and his creditors were pressing their claims, 
by suit and otherwise, and then could take 
possession, and, unaffected by the altered 
condition of the parties, be remitted to his 
rights as they stood at the date of the mort- 
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sage, and thus obtain a preference over oth- 
er creditors. 

As between the mortgagor and mortgagee, 
it was immaterial whether or not the mort- 
gage was recorded, or whether the mortgage 
provided for the possession by the mortga- 
gor, or for after-acquired property. Neither 
was it material whether the mortgagor sold 
the whole or any part of the property. All 
these things might be done, or omitted, as 
they agreed. It is only where the interests 
of other parties are affected by these stipu- 
lations that their validity can be questioned. 
If a mortgage had been duly acknowledged 
and recorded at the time the loan was made, 
then it would, under the 14th section of the 
banlsrupt law, have become a lien, provided 
it was valid under the laws of this state. 

But in this case it is claimed that a mort- 
gage not valid as against creditors under 
the laws of this state, has ripened into an 
effectual lien or transfer by virtue of the 
possession taken on the 7th of March, be- 
cause, though the mortgagor was then in- 
solvent and the mortgagee knew it, proceed- 
ings in bankruptcy were not commenced till 
the 30th of March, and the assignee took as 
a purchaser, with notice of all equities. But 
there was nothing operative as agamst cred- 
itors until the defendant took possession. As 
against them, until then, the defendant had 
no security for his loan. Can creditors keep 
their papers and supposed securities in their 
pockets, and permit their debtors to go on 
and do business as owners of the property, 
and as soon as trouble threatens, watch their 
opportunity and sweep away all, simply by 
taking possession? 

There are authorities which appear to hold 
that if the mortgage is bona fide when made, 
and good between the parties, it is good 
against the assignee. In re Dalby [Case No. 
3,540]. If it be true that the assignee takes 
as a purchaser and subject to all equities, 
and that a secret transfer is an equity, then 
it can make no difference whether the cred- 
itor take possession before or after the com- 
mencement of the proceedings in bankruptcy, 
because If the possession relates back to the 
date of the secret transfer and overrides all 
intermediate acts, then it would seem to fol- 
low that the assignee could not touch the 
property, unless at the time of .the supposed 
transfer there was some other objection than 
its secrecy. But we think it will hardly be 
contended that an unrecorded chattel mort- 
gage in the pocket of the mortgagee at the 
commencement of bankruptcy proceedings, 
would be valid against the assignee, though 
It might be against the mortgagor. In re 
"Wynne [Id. 18,117]. 

The possession, after proceedings in bank- 
ruptcy were commenced, under an unac- 
Imowledged, tmrecorded chattel mori^age, 
should have no different effect And if this 
be so, the reason is because, after the pre- 
tended security was givefn, a fact has oc- 
curred (e. g. the filing of a petition in bank- 



ruptcy) which gives a different aspect to the 
case, and it must be judged imder the light 
of that -fact. 

The principle would seem to be the same 
in the case of a chattel mortgage, even 
though recorded, if void as against creditors 
under the law of the state. In each instance 
there would have to be something in addi- 
tion to render it valid, as by recording or tak- 
ing possession before proceedings in bank- 
ruptcy were commenced. 

A creditor may obtain a preference from an 
insolvent debtor with knowledge of the in- 
solvency, if within the limitation prescribed 
by the law. Bean v. Brookmire [Case. No. 
1,168], But the possession must be obtained 
by a complete act within the limitation. 
Here the mortgage did not create the prefer- 
ence as against creditors— that was invalid;, 
neither did the record. It was still, when re- 
corded, an invalid mortgage as against cred- 
itors, under the law of the state— among oth- 
er reasons, becaiise as it stood it was an 
unacknowledged mortgage. Tha:t which op- 
erated against creditors, if anything, was the 
taking possession on the seventh of March. 
It is true it was authorized by the mortgage, 
and it was in that sense the joint act of the 
mortgagor and the mortgagee, possession be- 
ing the consummation of the act The as- 
signee represents the creditors, and any 
claimed lien which would be void as against 
creditors generally, would also be void as 
against the assignee. 

In this case the defendant cannot rely up- 
on the mortgage, because it is invalid as to 
creditors under the law of the state. He 
cannot rely on the possession, because it was 
taken under authority from an invalid mort- 
gage, and because, further, the mortgage 
was wrongfully used by the defendant to ob- 
tain possession, he at the time knowing the 
insolvency of the mortgagor. The motion 
for a new trial must be overruled, and judg- 
ment be entered upon the verdict 

NOTE. The Illinois supreme court also holds 
that a proper aeltnowledgment and record of a 
^attel mortgageare indispensableto itsvalidity. 
^'^^^^n^Vi^^^^'^^Vx^ ^"- ^'^' ^o'^est V. Tink- 
5o?^' ^il^'- ^t^' Henderson v. Morgan, 26 111. 
4dl. Nor will actual notice protect the mort- 
gagee. ^ Porter v. Dement 35 HI. 478; Sage v. 
Brownmg, 51 HI. 217. The effect of omission 
to record until the four months, an instrument 
executed and delivered prior to the four months 
has recently been considered by the Illinois su- 
preme court in Seaver v. Spink [65 111. 441]. 
Ihe court holds that a deed made by a bankrupt 
more than four months prior to the commence- 
ment of bankruptcy proceedings, which is valid 
without being recorded as between grantor or 
grantee and against purchasers with notice, can- 
not be avoided by the assignee because not filed 
for record until within the four months; that 
the fact that the deed was not acknowledged 
made no difference under the bankrupt act, 
the acknowledgment not being essential to its 
validity. The distinction is to be borne in mind 
however, that the above was a deed of real es- 
tate under the laws of Illinois, whereas a chat- 
tel mortgage in the same state is void as to 
creditors even with notice, unless acknowledged 
and recorded in conformity with the statute 
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HARVEY v. EVANSVILLE. ETC., STEAM 
PACKET CO. 

[8 Biss. 99.] 1 

Circuit OoTirt, D. Indiana. Oct. 1877. 

Expert Testimost— Cosipeksation. 

The fact that an expert requires payment for 
his opinions as such, should not discredit him 
before the jury, as he is not bound to come mto 
court and testi:fy for ordinary witness fees. 

[This was an action at law by John B. Har- 
vey against the EvansvlUe, Cairo & Memphis 
Steam Packet Company.] 

Azro Dyer and James M. Shakelford, for 
plaintiff. 

Denby & Kumler, for defendant. 

GRESHAM, District Judge (charging jury). 
Much has been said about the testimony of 
the witness Hill, who testified solely as an 
expert. He was brought here by the defend- 
ant, and he admitted that he was to be paid 
for his time and opinions. You heard him 
testify in chief and under cross-examination. 
The mere fact that an expert requires pay 
for the opinions which he gives to the jury 
does not ^f itself discredit him. The jury 
have a right to know what relation he sus- 
tains to the parties, and the subject matter 
of controversy. It is for them to say, from 
all the evidence, whether he is biased in 
favor of one side or the other. 

Men who have informed themselves by long 
and patient study and observation in any par- 
ticular department of art or science cannot be 
compelled to come into court and give their 
opinions as experts on 'controverted questions 
for the ordinary witness fees. They have 
the same right to charge for their advice and 
opinions as other professional men. 

If, therefore, you believe that Mr. HiU had 
special knowledge on the subject of steam, 
machinery, boilers and boiler explosions, and 
that he gave his opinions honestly and with- 
out bias, you will give his testimony such 
credit as his skill and knowledge entitles it 
to. If, on the other hand, you think that he 
was influenced by bias or prejudice, you will 
know how to weigh his opinions. 
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HARVEY v. GRAND TRUNK RY. CO. 

[2 Hask. 124.] 2 

Circuit Court, D. Maine. Dec; 1876. 

OaBRIEBS— OVEBCHAKSES — MeASORE OF DAMAGES 
— EVIBBSCE. 

1. The measure of damages for the refusal of 
a carrier to transport freight at an agreed price, 

1 [Reported by Josiah H. Bissell, Esq.. and 
here reprinted by permission.] 

2 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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is the difference in value of the same at the- 
ports of shipment and delivery, less the asrreed 
freight and other necessary charges of trans- 
portation. 

•2. A carrier, in the absence of special con- 
tract, may demand and recover a reasonable 
sum as freight for the transportation of mer- 
chandise and no more. 

3. Evidence, showing the charges of a carrier 
for freight two years previous to the charges in 
controversy for like freight, is competent upon 
the question of the reasonableness of the char- 
ges demanded, when the costs of transportation 
meantime have not increased. 

Assumpsit for the breach of a special con- 
tract to transport merchandise at an agreed 
price, and to recover exorbitant charges ex- 
acted for the transportation of merchandise 
and paid by compulsion in order to obtain 
the same from the carrier. The case was 
tried upon the general issue, and the verdict 
was for plaintifiE [WiUiam Harvey], where- 
upon the defendant moved for a new trial 
for misdirection by the court 

OrviUe D. Baker and Joseph Baker, for 
plaintiff. 
John Rand, for defendant 

Before SHEPLEY, Circuit Jiidge, and 
FOX, District Judge. 

FOX, District Judge. In November, 1871, 
the defendants, by their written contract 
agreed with the plaintiff to transport for 
him over their road from Warwick, in Can- 
ada, to Portland, at certain agreed rates per 
car, various kinds of timber, including posts, 
for the period of one year. 

Relying on this contract the plaintiff 
hauled to the line of the road, in the winter 
of 1871-72, 10,000 cedar posts, and in the 
spring repeatedly notified the proper agents 
of the defendant that he wanted these posts 
taken to Portland under the contract; but 
the company refused so to do; and as there 
was no other means of transporting them 
from Warwick than the railroad of the de- 
fendant they became almost worthless, as 
there was no market for them at Warwick. 
Some few were sold for small sums, but 
little or nothing was realized from the lot 
and they became nearly a total loss. So far 
as appeared in evidence, this breach of con- 
tract by the defendant was wanton and 
without excuse. 

The jury upon this portion of the case 
were instructed as follows: That the dam- 
ages were to be estimated at Warwick, and 
so far as the market value of the posts was 
involved, their value at Warwick should be 
taken by the jury; that this value would be 
their value at that place, if the company had 
performed its contract and not broken the 
same by refusing transportation of the 
posts; that in ascertaining their value, they 
might take into consideration the market 
value of the posts at Portland, what could 
have been realized from them sold as posts 
by plaintiff, deducting the freight and other 
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charges of transportation from Warwick to 
Portland, and that from their value thus 
found at Warwick should also be deducted 
whatever sums were realized by plaintifE 
from sale of the posts, and also whatever 
might have been realized by him from their 
sales by due care and diligence as a prudent 
man having charge of the property; that the 
net sum, thus found by the jury, after these 
deductions, they would be authorized to find 
as the damages if they saw fit, and add in- 
terest thereto. 

The defendant now moves for a new trial 
on the ground that this ruling was errone- 
ous. It is insisted that the damages were 
to be found as at Warwick, as the defend- 
ant there broke his agreement by not hav- 
ing commenced the transportation of the 
goods from that place, the breach being 
there and at that time. It is said the dam- 
ages were there sustained and should be 
there estimated. This view was adopted at 
the trial by the presiding judge, as in the 
commencement of the charge on this point, 
the jury were told that the damages were 
to be estimated at Warwick, and the value 
of the posts, so far as their value was in- 
volved, was their value at Warwick. 

No objection is now urged to this portion 
of the charge; but it is said that the resi- 
due of the instructions is entirely inconsist- 
ent with what preceded it, and that the jury 
were af tenvards instructed to find the value 
of the posts at Portland, and then estimate 
the damages; but we fail to discern this in- 
consistency. The jury were toldj. that the 
value of the posts would be their value at 
Warwick, if the defendant had performed 
Its contract and not broken the same by re- 
fusing transportation; that in ascertaining 
this value, they might take into considera- 
tion their market value at Portland, what 
could have been realized from them, sold as 
posts, deducting expenses of transportation; 
that from this value, whatever was or could 
have been realized by due care, etc., from 
their sale, should be deducted and the net 
sum thus foimd, they would be authorized 
to fix as damage if they saw fit. 

There being no sale for these posts at War- 
wick, and no means of transporting them 
from there, of course there was no means of 
ascertaining their market value at that 
place, except by determining what they 
could have been sold for at other places, 
and deducting the expenses which, would be 
incurred in carrying them to such places. 

There was no evidence before the jury to 
show that in any place, nearer than Port- 
land, a market could have been found for 
so large a quantity of this material; and 
under the circumstances, as the jury were 
compelled to go elsewhere than Warwick to 
find a market for these articles, we think 
they were at liberty to take into considera- 
tion the value of these goods at Portland, 
and what would have been received from 
them there if they had been carried there by 
Hfed.cas. — i? 
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the defendant; and that as elements in de- 
termining the damages at Warwick, all 
those matters presented in the charge were 
proper subjects for the consideration of the 
jury on the question of damages. The whole 
was submitted to them to act upon and 
adopt, so far as they were in accord with 
the judgment of the jury, in order to deter- 
mine, after all, what was the actual dam- 
age the plaintife had suffered at Warwick 
by the defendant's not complying with his 
contract 

The plaintife was entitled to exact an in- 
demnity from the defendant. Relying upon 
this written agreement, he had placed upon 
the line of the railroad this large amount of 
property, trusting to its being taken to Port- 
land. Where it then was, it was compara- 
tively of but little worth; if taken to the 
place stipulated, when there, it at once be- 
came of great value; and this additional 
value was given it entirely by reason of its 
change of locality. By giving as damages 
the difference in value between these two 
places, less cost of transportation, has the 
plaintiff received anything, more than the 
goods were worth to him at Warwick, as 
they were piled at the roadside? 

By reason of the defendant's contract with 
plaintiff to carry this particular parcel of 
posts, they became at once of much greater 
value than any similar parcel belonging to 
other parties, which could neither be sold at 
Warwick nor removed from there for want 
of an agreement with the railroad thus to 
ti^ansport them. There is nothing of uncer- 
tainty in adopting this basis for arriving at 
the damages sustained by plaintiff through 
the defendant's misconduct, but it is a mat- 
ter of alisolute demonstration; and if the 
plaintiff ha'd been desirous of disposing of 
the posts at Warwick, he would have claim- 
ed as their" fair real value to him what he 
would have obtained for them if he could 
have forwarded them to Portland under de- 
fendant's agreement, less the stipulated- 
freight; and he would have been fully war- 
ranted in so doing. 

In Marshall v. New York Gent. R. Co., 45 
Barb. 508, an action for not transporting 
certain apples from Buffalo to New York, 
the defendant having carried them as far 
as Albany and there delivered them to an- 
other carrier to take to New York, the' court 
says: "The question is, assuming that the 
damages should have been assessed at the 
value, or depreciation of the apples at Al- 
bany, whether proof of such value and de- 
preciation in the New York market was in- 
admissible and error. I think it was not, 
and that it was an element or species of evi- 
dence on the question of damages, and prob- 
ably the best the case afforded. It fur- 
nished a pretty clear and satisfactory basis 
upon which the jury could estimate the dam- 
of the plaintiffs at Albany; * * * and for 
aught I can see in the case, I think it would 
have been entirely proper for the circuit 
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judge to have instructed the jury that they 
might find the value of these apples to be 
their value as proved at New York, deduct- 
ing the freight on them from Albany to 
New York, and making ajiy other allow- 
ances which they thought proper for the dif- 
ference in value between the two places. 
This would be a fair method of estimating 
their value, and I cannot see why it would 
not be a proper mode or rule for estimating 
damages in aU such cases." This rule is 
also approved in Richmond v. Bronson, 5 
Denio, 55. 

If the defendant's views are correct that 
the damages were to be estimated at War- 
wick, we are of opinion that he has no rea- 
son to complain of the instructions which 
were given to the jury; but, from an exam- 
ination of the authorities, it is by no means 
certain that a different rule should not be 
adopted in an action of this description, 
when the carrier has actually received the 
article and failed to transport and deliver it 
at the place of destination, and when having 
contracted to receive and carry it, he refused 
so to do, or to take any measures for its 
transportation. The distinction between the 
two cases, which was recognized at the trial 
by the judge, does not appear to have been 
approved by other tribunals; and although 
good reasons may be assigned in its behalf, 
it is directly in conflict with, the following 
authorities: Bracket v. McNair, 14 Johns. 
170; O'Conner v. Forster, 10 Watts, 418; 
Bridgman v. The Emily, 18 Iowa, 511; Cow- 
ley V. Davidson, 13 Minn. 93 [GiL 86]; 
I^ourse V. Snow, 6 Me. 208. 

In each of these cases the defendant fail- 
-ed to receive and carry the merchandise as 
be had agreed; and in all of them, the meas- 
ure of damages was held to be the difference 
between the value of the articles at the 
place of intended shipment, and their value 
3.t place of destination, less the freight and 
-other expenses; and the same rule is ap- 
proved in Xraurent v. Yaughn, 30 Vt 90, and 
■Galena & C. U. R. Co. v. Rae, 18 111. 488. 

If the instruction given the jury is fairly 
susceptible of the construction put upon It 
(by the defendant, it is sustained by all these 
authorities; none are adduced in opposition 
thereto, and the court is well satisfied, that 
in no aspect of the ease, can the defendant 
have suffered any detriment by the direc- 
tions given as to the rule of damages. 

Another claim made by the writ is for the 
recovery of a large sum paid by plaintiff in 
■excess of what was reasonable freight, in 
order to obtain possession of some railroad 
ties brought by defendant as a carrier from 
Warwick to Portland in November, 1872. 
The ties having arrived at Portland, the de- 
fendant insisted on payment of $60 per car 
in gold as freight, claiming that the plain- 
tiff had agreed to pay this sum, which was 
denied by him as a witness, and he further 
testified, that no rate was ever fixed upon 
l)etween them, and that $37 per car was- all 
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that he ever had paid, and all that the com- 
pany was entitled to. 

In the course of the trial the plaintiff was 
asked what he paid defendant in 1870 
freight per car on ties and lumber from 
Warwick to Portland. This was objected to, 
but admitted; and as we hold, rightfully, 
as bearing on what was a reasonable sum 
for like services in 1872. If there had been 
no contract between the parties as to the 
rate to be paid, the defendant was only en- 
titled to demand a reasonable amount there- 
for. The evidence showed that the defend- 
ant declined bringing ties from Warwick to 
Portland in 1872, though some were brought 
in 1871-72, for Seaman & Co. at 540 per ear. 

In order therefore to determine whether 
?60 was or not reasonable, evidence of what 
the defendant had charged previously for 
like services was admissible if confined 
within proper limits as to time; and we 
think that two years was not beyond what 
was a proper subject of inquiry, it appear- 
ing that the cost to the road of transporta- 
tion did not increase during this time, the 
value of lumber and risk attending its car- 
riage on the road being shown to be greater 
than that of ties. If the plaintiff was will- 
ing to accept as a criterion the charges made 
by the defendant for transporting a car of 
lumber, the defendant was not injured there- 
by. 

But another answer to this objection is, 
that the defendant, in a subsequent stage of 
the cause, introduced the same evidence, and 
proved by its own witnesses what it had re- 
ceived per car in 1870 for hauling ties and 
lumber from Warwick to Portland, thus 
waiving its objection, If it had been of any 
validity. 

It Is further urged that the verdict is not 
sustained by the evidence. We have ex- 
amined the testimony and do not find that 
preponderance against the verdict which 
would authorize us for this cause to order a 
new trial. Motion overruled. Judgment on 
the verdict. 
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HARVEY V. GRAND TRUNK RY. CO. 

[2 Hask. 250.] i 

Circuit Court, D. Maine. Sept., 1878. 

Mbasubb op Damages— "Lumber"— Carriehs. 

The measure of damages for not transport- 
ing unmanufactured lumber from a foreign 
country into the United States, intended for 
specific manufacture here by the owner, is the 
price that the same would bring at the nlace of 
delivery when so manufactured, less its cost 
including transportation, with interest from the 
time of the refusal to so transport the lumber. 

Assumpsit for breach of a written contract 
by a carrier to transport lumber from Canada 
to the United States at a stipulated freight. 



1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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Tried upon the general issue. The verdict 
was for plaintife rWilliam Harvey] for 
$11,000. The ease is now heard upon a mo- 
tion by defendant for a new trial and that 
the verdict be set aside because the damages 
assessed are excessive. 

OrviUe D. Balier, for plaintiff. 
John Rand, for defendant 



FOX, District Judge. The defendant moves 
for a new trial on the ground that the dam- 
ages are excessive. The writ presents two 
distinct causes of action. In one,^ the plain- 
tiff claims to recover for breach of a written 
contract, made by him with defendant No- 
vember 1, 1871, by which it contracted to con- 
vey for him lumber, posts, &c., from Artha- 
basca to Portland, from that date till May 1, 
1872, at ?34, gold, per car,, and from May 1 
to November 1, 1872, for $33 per car. 

Relying upon this contract, the' plaintiff 
purchased a large quantity of posts, about 
15,000, and placed them along the line of the 
railroad at and near to Arfliabasca station in 
the winter of 1871-72; and repeatedly after- 
wards demanded of the agent of the defend- 
ant to provide cars for the transportation. of 
the posts to Portland, which wer^ never fur- 
nished, the reply behig "that the company 
would not_ allow them to carry cedar for 
posts, as they wanted all the cedar thera- 
selves." Tliese posts -were never transported 
to Portland, and nearly the -^rhole value was 
lost to plainiiff^ as he realized but two or 
three hundred dollars therefor.^ Upon this is- 
sue, the jury at tlie present term assessed the 
plaintiff's damages at ?4,192.50, ... , _, 

The other clSim presented by plaintiff* in 
tills suit was for a breacli of duty by , the de- 
^ fendant as a common carrier' in not, trans- 
porting 40,000 cedar p<5sts,from^ Lennoxville 
to Portland in the winter of 1873. The plain- 
tiff in previous ;^ears.had large guantities of 
ppsts and ties carried for him by defendant 
from Lennoxville to Portland, and raying on 
Its' continuing so to do, he procured the posts 
In 1872-73, many of which were hauled to the 
-depot arid vicinity, while some^were turned 
into the Stary brook and River St. Francis,- 
Bear by, and other lots were piled by the side 
of the highway leading to the depot. The 
iiggregate of all the lots was in the vicinity 
of 40,000. It was a matter of controversy 
whether the whole were so placed as to have 
been tendered for transportation at Lennox- 
vlllej and from the finding of the jury, 1 
conclude that in their view, not more than 
25,000 were actually delivered in a suitable 
place for transportation by the road, so as to 
devolve upon the" company the duty ttf carry 
the same to Portland. Upon this issue, the 
Jury awarded as damages the sum of $6,- 
•807.50. The entire damages awarded amount- 
ed in the aggregate to $11,000.- 

The breach of both contracts having oc- 
curred in 1872 and 1873, the jury were at lib- 
arty to add to the damages sustained interest 
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from the tiriie of the breach; and the court 
may well infer, under all the circumstances, 
that they adopted this coturse, as by not do- 
ing so, they would not afford the plaintiff a 
full indemnity. To determine the grounds of 
the verdict, a discount of the interest, there- 
fore, should be made from the amounts re- 
turned by the jury, which, if reckoned for the 
space of five years, would reduce the dam- 
ages on the Arthabasca contract to §3,225, 
and on the Lennoxville claim to $5,225, or 
thereabouts. These sums are nearly in the 
proportion of three to five, and this may aid 
us in.deteimining the number of posts, which, 
in the opinion of the jury, the defendant 
failed to transport under its obligations to the 
plaintiff. 

^ There, can be but littie question that there 
were 15,000 delivered under the Arthabasca 
contract; not all landed directiy at the sta- 
tion, but so near to the station, and at points 
along the road, which, by the practice and 
usage of the company has always been under- 
stood as the equivalent of Arthabasca, that 
the co,urt can not hesitate to conclude that the 
jury held the defendants responsible for neg- 
lecting to transport this 15,000 from Artha- 
basca to Portland, under their written agree- 
ment so to do. 15,000 being the number, 
therefore, for Tyhich the damages were as-- 
sessed at $3,225, in the same ratio, from the 
damages of $5,225, assessed on the Lennox- 
ville claims, the jury probably estimated the 
number then tendered for trausportation to 
have been about 25,000, excluding from their 
allowance, those at Stary brook and the St 
Francis, as well as all upon the line of the 
highway. 

. I have adopted this theory, as I do not find 
a,ny evidence to distinguish as to the dam- 
ages sustained by the failure to transport 
from the one place or the other, excepting 
by the number of posts which were noffor- 
warded. . The loss on a car load, to be taken 
from either place,. so far as appears, would 
be substantially the same, if not forwarded. 
The entire damages for non-transportation 
bemg $8,460 without interest, it would ap- 
pear that the juit estimated the plaintiff's 
loss, by the defendants* breach of contract at 
a littie over twenty-one cents per post They 
must have found. that he would have realized 
that sum as profit on each post delivered at 
Portland; and the question for the court to 
determine on this motion is, whether, upon 
the whole testimony, this sum is so much be- 
yond what ought to have been allowed the 
plaintiff as to require the court under the 
rules regulating motions for new trials, to set 
aside the verdict as excessive. 

In considering this question, it is to be re- 
membered that whUe. the article to be taken 
to Portiand was cedar posts and not manu- 
factured ties, they were still posts, intended 
for railroad ties, subject to duty, if imported 
as manufactured lumber; but which, could b,e 
imported duty free if unmanufactured. The 
large quantity in connection with the size and 
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quality, as well as the testimony of every 
witness, proves conclusively that the purpose 
of the plaintiff was to obtain a market in this 
country for these articles where they would 
realize to him their full value when prepared 
for the use for which they were designed. 

The evidence is, that all of the 15,000 at 
Arthabasca measured seven inches in diame- 
ter, as well as a large proportion of those at 
Lennoxville. The plaintifE testifies, that when 
manufactured into ties, he could have sold 
them at Portland at an average of fifty-five 
cents per tie. He gives as their cost, ten 
cents on the cars, and less than fourteen cents 
the cost of transportation. The expense of 
siding a post on two sides at the mill in Can- 
ada' is stated by Wm. Harvey at four to five 
cents; but the slabs were claimed to be 
worth much more than that sum, as they 
could be made into picliets. 

The jury were instructed to estimate the 
damages for the non-delivery of the posts at 
Portland; but that, as an dement in deter- 
mining this amount, they might consider the 
purpose for which the posts were to be 
brought here, their original cost with expense 
of transportation as well as what it would 
have cost to make them Into ties here, and 
the amount for which they could have been 
sold as ties in this place. 

Lorenzo Taylor, a "witness of large experi- 
ence in this branch of business in Portland, 
testified that in 1872-73, the market price of 
ties in Portland was thirty cents for those 
under five inch face; forty cents for five inch 
face; fifty cents for six inch face; sixty cents 
for seven inch face. That posts were a very 
different article from ties, and bore a very 
different price, and were worth in those years 
three and one-half cents an inch; that a man 
who got out a post suitable for a tie would 
make a tie of it because they were worth 
twice the money or nearly that; that posts 
suita'ble for ties are not to be bought; that a 
cedar post suitable for a tie would be made 
into a tie before it came here; that the men 
who sell posts are usually too sharp to send 
posts suitable for ties; that when he speaks 
of posts at three and one-half cents the inch, 
he refei-s to fence posts; that posts suitable 
for seven inch sleepers would be sold at same 
rate. 

From this testimony, it is strongly urged 
that if these posts had been taken to Port- 
land, the plaintiff could not have sold them 
for more than three and one-half cents per 
inch, and, therefore, if all had been seven 
inches in diameter, he would have received 
less than twenty-five cents per post; but in 
the opinion of the court, this testimony must 
be weighed in connection with all the other 
evidence in the cause, and especially with the 
evidence showing the very large number of 
the posts which the plaintiff intended to make 
into ties, and not to sell as posts. 

In this lot there was a market value far 
beyond that which would attach to a small 
number of the same dimensions, as by the 
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expenditure of a small sum, a post could be 
readily changed into a tie, in which state, as 
Taylor says, it would be worth nearly double 
what it was as a post Such a lot of posts 
would never have been sold by a party in 
that condition in this market; but having re- 
ceived them free of duty, the owner could at 
once have taken measures to make them into 
ties, which was the undisputed purpose of the 
plaintiff. This capability of being so easily 
made available and productive of so large a 
sum, the plaintiff certainly was entitled tO' 
have the jury consider in fixing upon his loss, 
as it is clearly shown the plaintiff intended sa 
to do; and from the conduct of the defend- 
ant, the coxixt can not but conclude that it 
well understood that such was the intent of 
the plaintiff if he had received the posts at 
their place of destination. The plaintiff has 
clearly lost exactly what he could have 
gained if the defendant had performed its 
obligations which it had assumed, and this 
loss may well be ascertained by determining 
what, beyond question, he would have re- 
ceived for the article, if it had been delivered 
to him at Portland, and he had been permit- 
ted to deal with it as he intended to do, de- 
ducting therefrom all expenses which he 
would have incurred. 

If the ties would have averaged fifty-five 
cents, as the plaintiff testifies, and which Is 
supported by the testimony of Taylor, and 
we deduct therefrom their cost when deliv- 
ered in Portland, twenty-four cents gold, 
there would remain thirty-one cents from 
which a further deduction should be made of 
sawing the slabs off the two sides to change 
them into ties. The cost of this change, from 
all the testimony, I judge would not have ex- 
ceeded six or seven cents over and beyond 
the value of the slabs for pickets, and there 
would remain a profit of more than twenty- 
one cents, which the jury allowed the plain- 
tiff. 

Upon a careful examination of the whole 
case, I am satisfied that the jury have not 
allowed the plaintiff, by their verdict, more 
than he would in all probability have gained 
if the defendant had delivered the posts in 
Portland, as upon the evidence it was bound 
to do. Motion overruled. Judgment on the 
verdict 
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HARVEY V. RICHARDS. 

[2 Gall. 216.] 1 

Circuit Court, D. Massachusetts. Oct Tenn^ 
1814. 

Pkobate CorBTS— Nature and Scope ov a De- 
cree— Parties— Appeals— Reversals AS A 
BAR TO Subsequent Suits. 
1. Of the nature and effect of a decree in a 
court of probate, and as to the parties whom it 
binds. 



1 [Reported by John Gallison, Esq.] 
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2. Of an appeal to the supreme court, and the 
effect of a remitter of the cause. 

3. If a decree of the supreme court of probate 
reverse that of the inferior court decreeing dis- 
tribution, such reversal is no bar to a subse- 
quent suit by the parties claiming as heirs or 
legal representatives. A fortiori, it is no bar 
to a bill in equity. See Harvey v. Richards 
[Case No. 6,184], and authorities cited; 1 Story, 
Eg. Jur. § 589, and authorities there cited. 

[Cited in Sarchet v. The General Isaac Davis, 

Case No. 12,357; Aurora v. West, 7 Wall, 

(74 U. S.) 93.] 
[CHted in Uppfalt v. Woermann, 30 Neb. 189, 

46 N. W. 421; Viles v. Moulton, 13 Vt. 

514.] 

This Tvas a bill in equity [by Mary Harvey 
against John Richards], in which the com- 
plainant sought from the defendant, who was 
administrator with the will annexed, of 
James Murray, alias Jlowry, a discovery and 
distribution of the undevised estate of the 
testator, of whom she asserted herself to be 
heir at law. The defendant pleaded in bar, 
that before the exhibition of the bill, viz. on 
the 31st day of August, A. D, 1807, he filed 
before the judge of probate of the county of 
Suffolk, in this district, a copy of the will 
of James Murray, laite of Calcutta, in the 
province of Bengal, deceased, and of the 
probate thereof, and, in due course of law, 
procured letters of administration, with the 
will of said Murray annexed, and afterwards, 
as administrator, possessed himself of sun- 
dry sums of money, being the personal es- 
tate of said James Murr-ay within the com- 
monwealth of Massachusetts; that after- 
wards, on the 30th day of November, 1812, 
the complainant, and one John Mowry, rep- 
resenting themselves to be the brother and 
sister, and heirs *at law, of. said deceased, 
preferred their petition to said judge, pray- 
ing him to order a distribution to them of 
the property of said deceased not bequeathed 
by him; that on the 15th of February, 1813, 
at a probate court held at Boston, he, the de- 
fendant, presented for allowance his account 
as administrator, and the said complainant, 
and John Mowry, then prayed a decree of 
distribution to and among them, As heirs at 
law; that the defendant then and there de- 
nied, -that they were next of Mn, and, also, 
that if they were next of kin, they were en- 
titled to distribution; that the said judge 
allowed the administrator's account, and de- 
creed distribution of the balance, as prayed 
for; that on the 16th day of February, he, 
the defendant, appealed ficom said decree to 
the supreme com't of probate, next to be 
held at Boston, and suggested the following 
reasons of appeal, viz.: "(1) That the said 
John Mowry and Mary Harvey, who claim 
as brother and sister of the said James Mur- 
ray deceased, are not Ms next of kin, because, 
as this appellant humbly apprehends, the 
said James Murray was not born in lawful 
wedlock, and, therefore, could not have any 
lawful heirs, but such as should be his lineal 
descendants. (2) That this court has not 
power and authority to distribute the unde- 



vised surplus of the said James Murray's 
estate among his next of kin; but that all 
the goods and chattels collected in this com- 
monwealth by the said administrator, after 
paying thereout the debts due in this com- 
monwealth and the charges of administra- 
tion, ought to be transmitted to the exec- 
utors of the last will and testament of the 
said James Murray, in Bengal, to be there 
accounted for, appropriated, and distributed, 
according to -the will of said deceased, and 
the laws. in force in Bengal. (3) That if the 
said petitioners are next of kin of the said 
deceased, and, as such, entitled to the resi- 
due of his goods and estate, they can only 
claim the residue thereof, after the payment 
of all debts and legacies, and charges of 
administering his goods and estate, both in 
Bengal and in this commonwealth; and the 
said petitioners ought therefore, to make it 
appear, that the said executor's account has 
been settled and allowed by the tribunal, 
having jurisdiction in the case at Bengal, 
and that nothing is now due in that coun- 
try, for debts and legacies, and charges of 
administration- there; or to show, otherwise, 
that the executors have a sufBLcient sum in 
that country, to pay all such debts, legacies, 
and charges; but no such evidence has been 
offered. (4) That the goods and estate of 
said deceased, which have come to the hands 
of his said executors, in Bengal, are not, as 
this appellant doth aver and verily believe, 
sufficient to pay the legacies given in and by 
said will, and the charges of administering 
his said estate in Bengal, but that they are 
insufficient for this purpose by the sum of 
fourteen thousand dollars and upwards, exclu- 
sive of interest (5) That the residue of said 
deceased's estate ought to be paid over and 
distributed according to the laws in force in 
Bengal; and it doth not appear, whether, by 
those laws, the said residue would be paid 
over to the next of kin of said deceased, or 
be retained by the said executors to theur 
own use, or appropriated and distributed in 
any other manner; and no evidence was of- 
fered on that point, and the said appellant 
doth suggest and aver, that, by the said laws 
in force in Bengal, all the said residue ought 
to be retained hy the said executors to their 
own use." The defendant further averred, 
that he prosecuted his appeal, and that, at 
the supreme court of probate, held on the 
second Tuesday of March, A." D. 1814, it was 
decreed, that the said decree of distribution 
to the said John Mowry and the complainant 
was wrong and erroneous, and that the same 
be reversed; and the said supreme court of 
probate, then and there, further ordered the 
said cause to be remitted to the said judge 
of probate, that he might proceed therein, as 
to law and justice should appertain; and 
that the claim of the said Mowry and the 
complainant, in said court of probate, to be 
admitted as the next of kin of said Murray 
deceased, and, as such, to be entitled to dis- 
tribution, was the same identical claim now 
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made in the complainant's bill, in whicli she 
represents herself as the only next of kin of 
said deceased. The defendant further aver- 
red, that the said Mowry and the complain- 
ant became parties, of their own accord, to 
the proceeding In said probate court, and 
that the said court of probate, and the said 
supreme com:^; of probate, were courts of 
competent jurisdiction to determine, whether 
the said Mowry, and the complainant, were 
heirs at law of said deceased, and as such, 
entitled to the distribution of his estate. 
To this plea there was a demurrer and join- 
der in demurrer. 

Mr. Selfridge, for complainant 

This court has concurrent jurisdiction with 
the courts of probate, in all cases of intes- 
tacy and legacies, if the complainant be an 
alien or citizen of another state. This is 
not denied by the defendant; but it is al- 
leged, that, the matter, for which relief is 
now sought, has already been decided by a 
competent tribunal. No sentence, even of a 
court of competent jurisdiction, is conclusive 
upon other courts having concurrent juris- 
diction, unless the matter was directly the 
subject of adjudication. In this case, the de- 
fendant's answer merely shows, that a de- 
cree of the court of probate was reversed on 
appeal, and that the cause was remitted for 
further proceedings. No fact whatever is 
decided by the decree. The cause must, 
therefore, be considered as stiE open to in- 
vestigation. Robin's Case, 2 Wils. 118; Duch- 
ess of Kingston's Case, 20 State Tr. 353; 
Cross V. Salter, 3 Term R. 639; Boston v. 
Boylston, 4 Mass. 325. 

Mr. Hubbard, for defendant. 

Does the decree of the supreme court con- 
clude the complainant as to the merits of her 
claim? Or does it merely relieve the case 
from the decree of the judge of probate, and 
thus leave it where it would have been, if no 
decree had been made in either court? The 
reversal was of a decree of the judge of 
probate ordering distribution. If the effect 
of such reversal were merely to open the 
cause, and restore it to the same state as be- 
fore any decree, it would be competent for 
the judge of probate to proceed, and again 
order distribution. The appeal would thus 
be nugatory, and the administrator would be 
bound by his bond to pay over to such person, 
as the judge of probate should appoint 1 
Mass. Laws, 128, 246; Prov. Laws, 230; 
Parker v. Harris, 1 Salk. 262. And its being 
a win of foreign probate would not alter the 
case. If the judge of probate has now no 
power to decree distribution, then the decree 
of reversal has all the effect, for which the 
defendant contends, viz. that the present pe- 
titioner is not entitled to a distributive share. 
The simple reversal of the judge's decree 
was, therefore, all that was rectuiced to give 
fuU operation to the sentence of the supreme 
court But, admitting that, by the reversal, 
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the parties are, in all respects, restored to 
their former situation, is this court now ^com- 
petent to decide on their rights, when, by 
so doing, they oust of its jurisdiction a court, 
before which the cause is regularly pending? 
The effect of a re-opening of the cause can 
be no other, than to authorize the court of 
probate to go on and decide, in the same man- 
ner as if nothing had been done. It would 
follow, that the complainant is still a party 
to the proceedings in that court, and the 
pendency of those proceedings is a good plea 
in bar to the proceedings here. Gregory v. 
Molesworth, 3 Atk. 62T. The complainant, 
having elected her remedy in a court of the 
state, cannot now abandon it, and compel the 
administrator to answer in a court of the 
United States. At any rate, she should have 
removed her cause before a trial in the pro- 
bate court But it is contended, that the de- 
cree of the supreme court is conclusive upon 
the complainant, as to her claim here. That 
decree must have proceeded upon some of the 
reasons of appeal, or upon all of them togeth- 
er. It decided, that the complainant and 
John Mowry were not next of kin, or, if next 
of kin, that they were not entitled to distribu- 
tion. This, it is true, might have been either 
because they did not show, that there were 
no debts or legacies to be paid in Calcutta, 
or because they were not entitled by the laws 
of Bengal, or because the jurisdiction belong- 
ed to some foreign court But, of these 
causes, it is only that of debts and legacies to 
be paid, which can be considered as dilatory. 
And when one of the reasons is, that the par- 
ties are not next of kin, and, the decree be- 
ing general, no specification Is requested by 
the parties, it must be presumed to have been 
founded on such of the reasons as are per- 
manent and conclusive, or else on aU of them 
taken together. The effect, therefore, Is the 
same, as if the reason had been asked, and 
it had been stated to be, that the parties were 
not next of kin. 2 Rolle, Abr. 219; Eccl. Ley. 
PI. 2. A court of competent jurisdiction hav- 
ing decided a fact directly put in Issue be- 
fore it, the party Is estopped from trying that 
fact again. 8 Rep. Pref. 27; Cro. Eliz. 668; 
Sparry's Case, 5 Reporter [Coke] 61; Kitchen 
V. Campbell, 3 Wils. 304; 2 W. Bl. 830; Putt 
V Bawsterne, Poll. 634; Seddon v. Tutop, 6 
Term R. 607; Marriot v. Hampton, 7 Term 
R. 269; Outram v. Morewood, 3 East, 346; 
Fitzp. Abr, "Estoppel," pi. 20; Bunting v. 
Lepingwell, 4 Reporter [Coke] 29; 2 Vent 
44; Kenn's Case, 7 Reporter [Coke] 42b; 5 
Reporter [Coke] 7a; Jones v. Bow, Carth. 
225; Da Costa v. Real, 2 Strange, 961; Bur- 
rows v. Jemino, Id. 733; Rex v. Rhodes, Id. 
703; Rex v. Vincent, 1 Strange, 4S1; Black- 
ham's Case, 1 Salk. 290; Clues v. Bathurst, 
Hardw. Cas. Temp. 11; Noell v. Wells, 1 Lev. 
235; Collins v. Jessoi 6 Mod. 155; Rex v. 
New College in Oxford, 2 Lev. 15; Meadows 
V. Duchess of Kingston, Amb. 761; Baxter 
V. New England Ins. Co., 6 Mass. 286. Now, 
In this case, the same allegations are made, 
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and the same facts will be in issue, in this 
court,,as in the court of probate. The maxim 
of law is "Nemo debet bis vexari, si constet 
curiae quod sit pro una et eadem causa," It 
is said (4 Vin. Abr. tit "Chancery" IK], p.391) 
that chancery shall not relieve against a max- 
im of law upon a matter of equity, by which 
the maxim shall be crossed, for this is to 
make a new law. 

STORY, Circuit Justice: Have you any 
case, in which a judgment of a comrt of com- 
petent jurisdiction having been reversed, the 
party is precluded from a new action? 

The reversal is conclusive as to the error, 
for which the judgment is reversed. If 
it be for mere form, the party is not con- 
cluded upon the merits. But there is a dif- 
ference between this case and cases at com- 
mon law, in which a new suit may be brought 
after reversal. This is a proceeding in rem; 
a party comes in and claims to be entitled. 
On appeal to another court, it is decided that 
his claim is not good, and the cause is sent 
back for tlie administrator to iproeeed, as he 
woxild have done, if no such interference had 
taken place. The effect is only to discharge 
tlie cause of the difficulty arising from this 
claim, leaving the other proceedings in full 
force. Otherwise, it would be necessary to 
pursue, de novo, all the steps of the admin- 
istration. 

Llr. Otis, on the same side. 

The question presented by the complain- 
ant's bill has ah'eady been decided by a 
court of competent jurisdiction, and one of 
her own election. The principles both of 
law and equity, therefore, forbid its being 
again revived. The jurisdiction of matters 
relating to estates and wills belongs, origin- 
ally, to the probate court, and no court, with 
similar powers, or for similar purposes, has 
yet been instituted by the United States. 
The probate court must, at least, have the 
exclusive cognizance, so far as to settle the 
administration account, and to determine 
what sum remains to be distributed. It was 
optional with the complainant to make her 
claim before that court, or to omit it, and, ifi 
the doctrine contended for on the other side 
be true, she might have proceeded originally 
here. She has made her election, and ob- 
tained a decree, from which the respondent 
appealed for reasons, any one of which is 
conclusive. Upon these reasons the supreme 
court has decided, and the question is, what 
effect is to be given to its decree? To ascer- 
tain whether it be conclusive, it is only nec- 
essary to consider what the judge of probate 
could have done after the reversal. If the 
reversal was founded upon some only of the 
reasons of appeal, then, as to the others, it 
Tvas competent for him to proceed anew. 
But could he, afterwards, upon application, 
of the parties, try the fact of James Murray's 
legitimacy? Certainly he could not.. He must. 



consider the" question as settled by the comrt, 
to which the cause was carried by appeal; 
But, even if the decree were not conclusive 
upon him, the cause would be still in the 
probate court, where the complainant has 
elected to proceed. This election she ought 
not now to be permitted to waive, for the 
purpose of convening the administrator be- 
fore another court Had the supreme court 
affirmed, instead of reversing, the decree of 
the judge of probate, the administrator would 
have been concluded. He could have had no- 
remedy in a court of the United States. 
Having, then, been brought by the complain- 
ant into a situation, in which the judgment 
of the court was binding both upon him and 
the executor in India, it would be unjust, 
that after a decree in his favor, he should be 
drawn from that tribunal to answer before 
another. 

The court will not, in this case, be anxious 
to extend its jurisdiction, to remedy even a 
defect of justice in another tribunal. For, 
though a citizen of another -state may obtain 
relief in the chancery court, yet, to a citizen 
of Massachusetts, there will be no remedy, 
after an appeal to the supreme court of pro- 
bate. In addition to this inequality of rem- 
edy, where the rights are the same, number- 
less inconveniences must arise from the 
frequent clashing of the jurisdictions. It 
would also be in the power of any stranger 
to put a stop to the proceedings of the pro- 
bate court, and the object of the law in per- 
mitting foreign executors to collect the debts 
and effects lying within our territory might 
be entirely defeated. This inconvenience is 
strongly exemplified in the present case. The 
complainant has arrested property, which 
was going to the executor in at foreign 
country. She has detained it here several 
years, and now that a decision has been 
pronounced against her, she comes into a 
court of chancery, to begin de novo, and still, 
further to embarrass the proceedings of the 
defendant and executor. 

On writs of error it is not imusual for the 
court to go on and decide every question of 
law, in order to prevent future litigation. 
This has often been done in the 'supreme 
court of the United States. This court will 
be governed by the same equitable maxims, 
and will, therefore, refuse to sustain the pe- 
tition of a party, who has already elected to 
proceed in another jurisdiction. 

Mr. Dexter, in reply. 

There is no reason to apprehend such clash- 
ing of jurisdiction, as has been suggested on 
the other side. But even if there were, it 
is a sufficient answer to the objection, that 
the constitution and laws have made it the 
duty of this court to hear and decide th& 
present complaint, as a part of its general 
jurisdiction, extending to all controversies be- 
tween citizens of different states. However 
it. might have been in a. case, in which there 
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were in one state many heirs, and but one In 
anotlier, sucli is not tlie present case. Here 
there is but one complainant, who claims as 
sole heir. It being then clear, as a general 
position, that the court has jurisdiction, an 
attempt is made to show, that its jurisdiction 
cannot be exercised, because the plaintiff has 
made her election to proceed in a state court, 
and because the defendant appealed from a 
decree of the judge of probate to the supreme 
court of probate, where a reversal was had, 
which it is contended must be conclusive as 
to all the reasons of appeal, in their nature 
final and not dilatory. It will not be denied, 
that the complainant is concluded, if she has 
proceeded to a final judgment, definitively 
settling her rights; but if there has been no 
such judgment, it cannot be pretended, that 
her election to proceed in a state court has 
taken away her right of resorting to a court 
of the United States. 

(Upon this point. Dexter was stopped by 
the court) 

It is next contended, that, as the law re- 
quires reasons of appeal, the judgment must 
be talien to be conclusive as to all the rea- 
sons assigned. But the reasons of appeal 
are merely formal. They resemble an assign- 
ment of errors. The court will permit other 
reasons to be argued, and, on writs of error, 
will reverse the judgment, if other errors 
than those assigned are apparent on the rec- 
ord. It never was pretended, that the party 
is limited to the errors assigned. No greater 
effect is given by the statute to the reasons 
of appeal. But even if the court were re- 
stricted to the reasons of appeal, the conse- 
quences contended for would not follow. 
That sufiicient cause is found for reversal, 
which would be the case if one reason out of 
ten were allowed, affords no ground for sup- 
posing that the other nine are also well 
founded. There is, in this case, nothing, 
from which it can be inferred, that the court 
proceeded upon one reason more than an- 
other. The decree of reversal may be right, 
and yet the complainant may have good 
^ound to maintain her present bill. The re- 
versed decree admitted Mary Harvey as co. 
leiress with John Mowry. It is now alleged, 
that Mary Harvey is sole heiress. Surely, 
the commencing of an action by mistalie 
jointly with another- in a state court, cannot 
preclude the party from suing alone in a 
court of the United States. 

It is further contended for the defendant, 
that the original cause is now reinstated. 
But in ti'uth there is now no cause in the 
probate court There were two plaintiffs, 
who obtained a decree of distribution. This 
decree,^ on appeal, has been generally re- 
versed.* The case is to be governed by the 
same principles, as if there had been tiyo 
plaintiffs In assumpsit. It is said, however, 
the cause" was remitted. But why was it 
remitted? Evidently for no other purpose, 
than to enable the judge of probate to go on 



and settle the administrator's account. The 
controversy between these parties never 
could have been remitted. There is, at this 
moment, no suit pending, in any court of 
this state, at the promotion of the complain- 
ant, either alone or jointly with John Mowry. 
And even if a suit were pending, she has the 
right, at any time, to discontinue and aban- 
don it, and she has done all in her power to 
effect such discontinuance. It is, indeed, 
provided by a state law, that an heir before 
he brings any action for his share, shall have 
it settled and ascertained by the probate 
court; but this applies solely to the courts of 
law, there being no chancery court in Massa- 
chusetts. 

Mr. Otis, for defendant 

WTien an action is brought by two, and the 
judgment is reversed, though one of them has 
good cause of action, that one, it is true, may 
afterwards sue alone. But the reason is, that 
the court cannot sever, and order the cause to 
proceed as to one of the parties. It is other- 
wise in the present case. The court might 
sever, and either decree the whole to Mary 
Harvey, or send the cause back to the inferior 
court for an inquiry into her rights. 

STORY, Gurcuit Justice (after stating the 
pleadings). The question is, whether this 
plea, as pleaded, is a good bar to the pres- 
ent bill. It is argued on the part of the 
defendant in the affirmative on various 
grounds, which I will, in the course of 
this opinion, distinctly consider. It is to be 
recollected, that the proceedings before the 
probate court were not between the same 
parties, as in the present; there was a joinder 
of John Mowry with the present plaintiff, 
and unless in probate proceedings the par- 
ties are considered as prosecuting severally 
and for their several interests, as well as 
jointly, according to the course of the civil 
law, there would be a difficulty in sustaining 
the conclusiveness of the decree of the pro- 
bate court upon technical principles, even 
supposing such decree to purport all that the 
defendant now contends for; for such a de- 
cree in general, would not only bind parties 
and privies, and the present case would not 
be between the same parties. But waiving 
all controversy on this point, let us now pro- 
ceed to the consideration of the legal effect 
of the deci'ee, supposing it in fact to have 
been made between the same parties. The 
decree of the supreme com't of probate pur- 
ports, on the face of it, to be, a simple re- 
versal of the decree of the inferior court, and 
a remitter of the cause to that com*t for fur- 
ther proceedings. It does not therefore as- 
sume to make any conclusive or final de- 
cision on any rights or interests of the par- 
ties, but leaves those rights and interests pre- 
cisely as they were before the original de- 
cree was made, unless by intendment of law 
a different result is to be attributed to such a 
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■decree. At common law, if a plaintiff ob- 
tain a judgment in an inferior tribmial, "wliicli 
is reversed in the appellate coiurt, it is very 
■clear, that the reversal operates no further, 
than to nullify the origuial judgment. In 
-other respects, the parties are precisely in 
the same situation, as to their rights and 
remedies touching the matter in controversy, 
iis if no such judgment had ever existed. 
If this case then were to he tried by the com- 
mon law, the defendant's .counsel could not 
sustain their objection. Upon what prin- 
ciples is a simple reversal of a probate decree 
to be held to have a more extensive opera- 
tion? 

It is argued, that the reversal in this ease 
must have been upon the merits of the con- 
troversy between the parties, for all or some 
of the reasons assigned in the reasons of ap- 
peal, and therefore conclusive upon the par- 
ties, as the sentence of a court of competent 
jurisdiction upon -the identical questions now 
before this court. It is difficult to perceive 
on what principles of law this argument is 
founded, and no authority in point has been 
adduced. The general doctrine is laid down 
with admh'able clearness in the Duchess of 
Kingston's Case, 20 State Tr. 355, Hale, Hist 
C Law, by Runnington, note C, p. 39, by 
the lord chief justice of the common pleas, 
in delivering the opinion of all the judges. 
He says: "From ,the variety of cases rel- 
ative to judgments being given in evidence 
in civil suits, these two deductions seem to 
follow as generally ti-ue:— First, that the 
judgment of a court of competent juiisdic- 
tion, directly upon the point, is, as a plea, a 
bar, or, as evidence, conclusive between the 
same parties, upon the same matter, directly 
In question in another court Secondly, that 
the judgment of a court of exclusive jurisdic- 
tion, directly upon the point, is, in lace man- 
ner, conclusive upon the same matter, between 
the same parties, coming incidentally in ques- 
tion in another court for a different purpose. 
But neither the judgment of a conciirrent or 
exclusive jurisdiction is evidence of any mat- 
ter, which came collaterally in question, though 
within their jurisdiction, nor of any matter 
incidentally cognizable, nor of any matter to 
be inferred by argument from the judgment" 
See Hibshman v. Dulleban, 4 Watts, 183, 
per Gibson, G. J.; Arnold v. Arnold, 17 Pick. 
7-14; 1 Phil. Ev. (Am. Ed, 1839), p, 321, note 
557. 

Now in the probate decree before the court, 
there is no decision of the court directly upon 
any point of fact or of law; and upon what 
grounds the decree itself was fovmded is no 
where stated, and cannot be collected by 
argument or Inference; and even if it could, 
we are informed from the highest authority, 
that it would not be conclusive in anotber 
suit The argument too proceeds upon a 
supposition,, that in probate appeals the court 
are confined to the reasons of appeal, and can- 
not decree aliimde. But the statute of Massa- 
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ehusetts of the 12th of Slarch, 1784, c. 46 (1 
Mass. Laws, 155), contains no such limita- 
tion; and therefore, upon general principles, 
appUcable to appeals according to the course 
of the civil and ecclesiastical law, the whole 
cause stands de novo in tlie appellate court 
and may be decided upon, unaflEected by 
the preceding sentence. But if it were other- 
wise, the case would present intrinsic dif- 
ficulty, for it would still be imcertain, what 
was the particular reason, upon which the re- 
versal proceeded; and some at least of the 
reasons would seem in the nature only of 
temporary bars. Besides, there may be er- 
rors on the face of the decree, or the pro- 
ceedings, untouched in the reasons of appeal, 
which may well authorize a simple revei-sal; 
yet the argument assumes, that the com't 
were bound to adjudge between the parties, 
as to the merits of the appeal, in the manner 
by them stated, notwithstanding the most un- 
questionable errors. 

Another fatal objection to the argument is, 
that it attributes to a mere reversal of a de- 
cree all the legal eflScacy of a subsisting de- 
cree upon the merits. It is in general true, 
that a judgment or decree upon the merits of 
any cause of action is conclusive as to the 
rights of the same parties, while the judgment 
or decree remains in force; and if the same 
judgment or decree find any particular fact 
or issue directly, the same operates by way 
of estoppel conclusively upon the parties, 
whUe the record is in force. But a reversal, 
with few exceptions, affirms nothing but its 
own correctness. It simply nullifies the for- 
mer judgment or decree, and declares that it 
shall henceforth be deemed void. It decides 
nothing upon the rights of the parties; but 
confines itself to the adjudication, that what 
has been done shall have no legal efEect To 
give it a more extensive operation, either as 
a bar or as an estoppel, it is necessary to 
show, that it directly affirms or denies some 
distinct fact In issue. There is no pretence, 
that the present decree, on the face of it 
does either. It is further argued, that if 
the reversal be not a conclusive bar by its 
intrinsic force, it operates so indureetly, in- 
asmuch as the plaintiff is estopped, by her 
election to proceed in the probate com't from 
piursuing any remedy elsewhere. I know of 
no such estoppel in this case. In general, 
the pursuit of a remedy at law, which has 
become fruitless, is no bar to the pursuit of a 
remedy in equity for the same subject mat- 
ter. So far from it that in many instances, 
the whole equity grows out of the incom- 
petency of the law to afford any adequate 
relief. Much less is it true, that an election to 
proceed in one court of competent jurisdic- 
tion, either of law or equity, where the suit 
is abandoned, operates as an estoppel to an- 
other suit in any other competent court It is 
further argued, that the present bill ought not 
to be sustained, because the original suit is 
still pending in the probate court and unde- 
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termined, and to assume jurisdiction would 
be to oust that court of its concurrent cog- 
nizance of tlie cause. Admitting that on a 
demurrer to a plea in bar like the present, 
such a consideration could properly arise 
(which ui point oft law cannot be conceded), 
the objection cannot be sustained, for there is 
no allegation of the actual pendency of such 
a suit; and if there were, it could not be 
pleaded in bar, but simply in abatement of 
the present bill. But in point of fact, upon 
the remitter of the cause from the supreme 
court of probate, I talie it to be clear, that 
the cause coidd not again depend in the in- 
ferior court, until the parties had done some 
act, by which the authority of that court was 
called again into exercise. 

An argument ab inconvenient! has also been 
drawn from the supposed conflict of jurisdic- 
tions, which may ensue, if this court should 
sustain its jiu'isdiction over this cause. To 
arguments of this sort, in proper cases, this 
court will be disposed to listen with aU pos- 
sible deference. We shall not incline to en- 
croach on the state authorities, or seeli to 
withdraw causes from their proper forum. 
But when a suit is instituted by competent 
parties, on a subject matter cognizable by the 
court, I know of no authority that will justify 
us in declining the jurisdiction. "We are not 
at liberty to shrink from the discharge of 
duties imposed upon us by the law, or to 
violate the rights of parties regularly before 
us, merely because the cause may occasion 
personal or public inconvenience. Such con- 
siderations belong to another tribmial. On 
the whole, I am very clear, that the plea in 
bar is insufficient, and must be overruled. 

[For further proceedings, see Gases Nos. 6,183 
and 6,184.] 
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HARVEY V. RICHARDS. 

[2 Gall. 555.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1815. 

Issue Oct of Chancery— Legitimact. 

Issue out of chancery [in the suit of Mary 
Harvey against John Richards, administra- 
tor cum testamento annexo of James Mow- 
ly]. 

At the last term of this court [Case No. 6,- 
382], an order was made directing the par- 
ties in this cause to proceed to trial at law, 
upon the following points, viz.: "Whether 
the said Mary Harvey is the sister and sole 
next of kin of the said James Mowry, other- 
wise called JMurray, or not?" The trial to 
be had by a jury for that purpose to be duly 
impanneled, and after the ti-ial had, the par- 
ties to resort to the equity side of the court 
for such further orders, as should be neces- 
sary and proper. By consent of the parties, 
a special jmy was impanneled to try this 

1 [Reported by John Gallison, Esq.] 



issue,2 who retmrned their verdict as follows: 
"The jury, having maturely consida-ed the 
evidence produced, find that the said Jamea 
Murray, alias James Mowry, was the legiti- 
mate son of Joshua Mowry, and Hope, his 
wife, and that one John Mowry, his brother, 
now living, and Mary Harvey, the complain- 
ant, his sister, are his sole next of kin and 
heirs at law," 
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HARVEY V. RICHARDS. 

[1 Mason, 381.] i 

Circuit Court, D. Massachusetts. May Term, 
ISIS. 

Courts op Equity — Administrators — Account 
AND Distribution of the estate of a De- 
ceased Person Domiciled Abroad. 

1. A court of equity has jurisdiction to de- 
cree an account and distribution, according to 
the lex domicilii, of the estate of a deceased 
person domiciled abroad, wihch has been col- 
lected under an administration granted here. 

[Approved in Union Bank of Georgetown v. 
Smitb, Case No. 14,362. Cited in The Bos- 
ton, Id. 1,669; Ferry Manufg Co. v. 
Brown, Id. 11,015; Walker v. Beal, Id. 
17,065; Swatzel v. Arnold, Id. 13,682; 
Walker v. Beal, 9 Wall. (76 U. S.) 755.] 

[Cited in Childress v. Bennett, 10 Ala. 751; 
Tyler v. Thompson, 44 Tes. 497; Cooper v. 
Beers, 143 III. 27, 33 N. B. 61; Saunders 
V. Williams. 5 N. H. 214; Heydock's Ap- 
peal, 7 N. H. 503; Goodall v. Marshall, 11 
N. H. 93; Dent's Appeal, 22 Fa. St. 517; 
Despard v. Ohurchhill. 53 N. Y. 199; 
Churchill v. Boyden, 17 Vt. 321; High's 
Appeal, 2 Doug. (Mich.) 522.] 

[See Van Reimsdyke v. Kane, Case No. 16,- 
871.]. 

2. But whether it will proceed to decree such 
account and distribution, or direct such assets 
to be remitted, to be distributed by a foreign 
tribunal, depends upon the circumstances of the 
case. 

[Cited in Mothland v. Wireman, 3 Fen. & W. 
188; GraviUon v. Richard, 13 La. 293; 
Goodall V. Marshall, 11 N. H. 93; Law- 
rence V. Kitteridge, 21 Conn. 582-^85; 01- 
ney v. Angell, 5 R. 1. 200; Noonan v. Kemp, 
34 Md. 75; Re Apple, 66 Cal. 432, 6 Fac. 9; 
Graveley v. Graveley, 25 S. 0. 1; Welch v. 
Adams, 152 Mass. 77, 25 N. E. 34; Cross v. 
United States Trust Co., 131 N. Y. 347, 30 
N. E. 129; Irving v. McLean, 4 Blackf. 53; 
Swearingen v. Morris, 14 Ohio St. 431; 
Barker's Appeal, 61 Fa. St. 482; Williams 
v. Welton, 28 Ohio St. 466; Re Hughes, 
95 N. Y. 60, 61.] 

1 [Reported by William F. Mason, Esq.] 

2 The practice of summoning special juries 
appears, from the records of our courts, to 
have been early prevalent in Massachusetts; s 
but it has been long disused, and there is now 
no power, in any state court of this state, to 
proceed otherwise, than by a jury returned and 
selected, according to statute provision, by 
drawing their names from a bos kept for that 
purpose by the selectmen of each town. 

3 MS. Records. Court of Assistants, Suffolk 
County, Jlarch, 1691. Andrew Belcher v. 
James Lloyd. Appeal from the county court 
in an action on a charter-party. The appellant 
desired a special jury of merchants, which was 
accordingly granted. There are many like cases- 
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This was a bill in equity [by Mary Harvey] . 
to compel the defendant [John Kichards] who 
was administrator with the will annexed of 
James Murray, late of Calcutta, in the prov- 
ince of Bengal, deceased, to a distribution of 
the imdevised estate of the testator in this 
country, among the next of liin residing 
here. The executors appointed by the will of 
the testator, resided in Calcutta, and the de- 
fendant was appointed by them an admin- 
istrator for the purpose of collecting the testa- 
tor's effects here. The same parties had been 
heard in court, at two former terms on other 
points. [See Cases Nos. 6,182, 6,183.] The 
question that now came up was, whether the 
defendant should be ordered to distribute 
the effects in his hands among the next of 
kin in this country, or should send it to Cal- 
cutta to be distributed by the executors there. 

Mr. Aylwin, for plaintiff. , 

The first question is, whether this court has 
authority to distribute the undevised surplus 
among the next of kin, according to the law 
of the testator's domicile? It is averred in 
the answer, "that this court has no authority 
to distribute the undevised surplus, but it 
ought to be transmitted to Bengal." This 
principle we wholly deny. The law of the 
testator's domicile must be the rule; and it 
will be our duty to sho^, that this court can 
apply that rule. To decide this question, it 
may be useful to consider, whether this is 
substantially an original administration, or 
merely auxiliary to the principal one of the 
executors in India. If it be the former, there 
can be little doubt in relation to the authority 
of the court 

As to the facts, it is assumed, that there 
are no debts abroad, nor any specific trusts 
under the will to be executed. The testator 
by his will evidently intended to die in- 
testate, as it regards this property. He says, 
"the property now going to America, I do 
not consider as belonging to any person." 
And he then constitutes a mercantile partner- 
ship to be his executors. The next 6f kin 
are citizens of the United States. Now, from 
the decisions in England it is evident, that 
the appointment of an executor in India, is 
considered as merely constituting him an 
agent In Ohetham v. Lord Audley, 4 Yes. 
72, the lord chancellor says, "I tbink the ap- 
pointment of an executor in India, no legacy 
being given to him, is the appointment of an 
agent for the management of the estate. 
They give him the character of executor." 
The same doctrine is affirmed in De Mazar 
V. Pybus, Id. 648, as it regards the appoint- 
ment of a partnership to be executors. The 
place, where the will was made and proved, 
does not necessarily draw to the courts of 
that place the exclusive administration of 
the estate. In both these cases, altliough the 
wills were proved in India, the court of 
chancery in England undertook to direct the 
settlement of the estates; and upon the 
principle of these cases we may safely rely, 
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that this is, in reality, an original adminis- 
tration. But whether so ,or not, still on the 
grounds of public law and universal justice 
th]B complaint is well founded in asking re- 
lief from this court A court of chancery 
being one of general jurisdiction, appears to 
be peculiarly fitted for the administi-ation of 
foreign laws, when they affect property 
within its jtirisdiction. It is a remark of 
Lord Kaimes (2 Pr. Eq. pp. 312-315, 318, 
326; Id. b. 3, pp. 336-340, c. 8) that "it is of 
great importance to every nation, that jus- 
tice have a free course everywhere; and to 
this end it is necessary, that in every country 
there be" an extraordinary jurisdiction for 
foreign matters, as far- as justice is con- 
cerned." And under this titie of "foreign 
matters," he discusses the question as to the 
distribution of moveables, and lays down the 
position, that every question in relation to' 
them must be determined by the judge of 
the place; but it must be according to the 
law, which governed the owner of them. 
Lord Hardwicke, 1 Atk. 19, asserts, that 
though foreigners are subject to the au- 
thority of the covrt of 'chancery only while 
in England, yet their property in England 
is under its control. 2 Coop. Eq. PI. pp.. 
123, 124. And Lord Ellenborough states, in 
Potter V. Brown, 5 East, 124, "that it is 
every day's experience to recognize the laws 
of foreign countries as binding on personal 
property, as in the succession to personal 
properly by will or intestacy of the subjects 
of foreign countries." In conformity with 
this rule, a variety of decisions have taken 
place in Scotland and England. Bruce v. 
Bruce, "in notes to Marsh v. Hutchinson, 2 
Bos. & P. 229, is a case of distribution by 
the courts of Scotiand, according to the law 
of England. Balfour v. Scott, 6 Brown, ParL 
Gas. 550 (St Distrib. 1793), was a decree of a 
Scotch court for distribution according to the 
law of England of personal estate in Eng- 
land; and it "vvas affirmed in Dom. Proc. as 
to distribution. Hog v. Lashley, 6 Brown, 
Pari. Cas. 577 (St Distrib. 1792), was the 
case of a Scotchman making his will in Bng- 
land, which was there proved. Distribution 
was according to the law of Scotiand. Kil- 
patrick v. Kilpatrick, cited 6 Brown, ParL 
Cas. 584 (17S1), distribution by Lord Kenyon 
(master of the rolls) according to the law of 
Scotiand of a legacy given by an Englishman 
to a Scotchman, which had not been received 
in the life-time of the latter. Drummond v. 
Drummond, 6 Brown, Pari. Cas. 601 (1799), 
is also a case, where the -Scotch court de? 
eided on the distribution of property by the 
law of England, where the administration 
was originally granted in England. In 
Bempde v. Johnstone (1796) 3 Yes. 198 (The 
Marquis of Annandale's Case), one of the 
bills filed was by Lady Graham for a distri- 
bution according to the Scotch law. The 
lord chancellor heard the arguments on the 
question of domicile, but finding it fixed in 
England, her bill was dismissed; and a de- 
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.cree according to the prayer of the other. 
■Somerville v. Lord Somei-ville, 5 Ves. 791, 
is a case of distribution by the court of 
.chancery, according to the Scotch law, "the 
.distribution arising from the place, "where the 
property is situated," From what may be 
gatliered in tbe case of Bowaman v. Eeeve, 
Finch, Free. 577, it appears that the testator, 
executor, and legatee were natives of Hol- 
land, and there settled; nevertheless a bill 
brought by the legatee against the executor 
(who had proved the will in England) for a 
recompense out of the personal estate in lieu 
.of a specific legacy talcen by a creditor in 
Holland, was sustained by the lord chan- 
cellor. Tom-ton T. Flower, 3 P. Wms. 369, 
2 Eq. Cas. Abr. 78, pi. 9, was a case where 
■Tourton, a banker at Paris, made his will, 
and gave a legacy to one Theluson, which 
tiad been set aside in France in favor of the 
next of kin. The French executor being 
.dead, administi*ation with the will annexed 
was granted by the Archbishop of Canter- 
bury, and a bill was brought by the mothers, 
who had taken administration in France on 
the estate of the next of kin, against the ad- 
ministrator with the will annexed for a dis- 
covery and account The defendants de- 
murred, because there was no representative 
.of the deceased Tom-ton in England, and 
the executor of the will might have left an 
executor. The lord chancellor said: "The 
administi-ation being taken out here, I will 
look upon the same to be good." But on de- 
murrer ore tenus, because the mothers had 
not taken out administi-ation to their sons in 
England, the bill was dismissed for want of 
proper parties. 

These are the cases in England. In our 
own country similar decisions have taken 
place. The case of Desesbats v. Berquier, 1 
Bin. 33G, was that of a will executed accord- 
ing to the forms of the law, where the prop- 
erty was, but not in conformity with the 
law of the testator's domicile; and it was 
held by the supreme court of Pennsylvania 
to be invalid. And from that case it is to be 
inferred, that the administrator was directed 
to distribute the property according to the 
laws of the testator's domicile. However 
that may be, in the case cited in the note 
(Guier v. O'Daniel, Id. 349) it was expressly 
jdecreed in Pennsylvania, that distribution 
should be made according to the law of Dela- 
ware. In the case of Selectmen of Boston 
V. Boylston, 2 Mass. 386, upon an interroga- 
tory, as to what amount of property was re- 
ceived by the administrator in England, it 
was held, that he was not bound to answer. 
The counsel for the administrator in the 
course of their argument, to show the impro- 
priety of accounting here, ask, how can our 
judges, if they undertake to distribute here, 
know the laws of foreign countries? Sedg- 
wick, J., replies, the same diflBculty must 
arise in every administration of a foreigner's 
estate originally taken here. The judge must 
distribute according to the laws of the intes- 



tate's country. Thus it appears, that courts 
of justice will take cognizance of foreign 
laws affecting property within its jurisdic- 
tion, and deliver it to the party, to whom of 
right it appertains in cases of original admin- 
isti-ation. Still it is supposed by some mys- 
tical virtue, belonging to the species of ad- 
ministration, under which the defendant in 
this case acts, that the application of a dif- 
ferent rule is required. That because this is 
an ancillary administration, the rights of the 
parties cannot be here established, and the 
com-t must turn a deaf ear to their applica- 
tion. Although this administration in form 
is auxiliary to the principal one, yet in sub- 
stance it is not. The property here is not 
requii-ed for the execution of any trust con- 
fided to the executor under the will; for 
the testator, in relation to this property, 
never reposed in him. Let it, however, be 
considered as an ancillary administration. 

It is denied, that there is any general rule 
of public or municipal law, which requires 
that parties entitled to a foreigner's property 
shall seek their rights only in the courts of 
his domicile. From Pipon v. Pipon, Amb. 
25, and a class of cases somewhat resembling 
it, it will no doubt be attempted to derive 
such a rule. The party, who applied for the 
distribution of the bond debt found in Lon- 
don, was not entitled by the law of the in- 
testate's domicile, to a distributive share. 
That alone was suflcient to cause a dismissal 
of the bill. Lord Hardwicke declines going 
into the genei-al question; but states his opin- 
ion, as it regards the rule of distribution, 
that the property follows the person, and be- 
comes distributable according to the law or 
custom of the place, where the intestate 
lived. This principle cannot be questioned. 
And his other remai'ks can only apply to a 
case, where the party havirig a right to the 
debt, ought not to call for a partial account, 
because the statute requires a distribution of 
the whole residue, &c. He however says, 
that that case differs from where a specific 
part consists of chattels here in England. 
The whole argument turned on the point, 
whether the taking out of an administration 
in England altered the course of descent. 
See Sill v. Worswick, 1 H. Bl. 690, Lord 
Loughborough's opinion. 

The next case in order of time is Thome 
V. Watkins, 2 Ves. Sr. 35. Here the defend- 
ant was one of the executors of Kichard "Wat- 
kins, who resided in Scotland, died there, 
and left his estates among his nephews and 
nieces, of whom the defendant was one; and 
he was also administrator, and one of the 
next of kin of William Watkins, who was 
entitled to a share in Richard's personal 
property, and who resided in England, and 
died there intestate. It was held, that Wil- 
liam's share in his estate should be distrib- 
uted according to the law of England. 
Lord Hardwicke puts a case, "If a man dies 
here, and administration is taken out here, 
where he has left personal estate, and he has 
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debts abroad in France, Holland, or the 
plantations, wbich cannot be recovered 
abroad by virtue of the prerogative adminis- 
tration taken out Here, tlie administrator 
must invest himself with some right from the 
proper courts in that country, as administra- 
tion must be from the governor of the plan- 
tation, if it arise there, which must be for 
form; and it is generally granted on the 
foundation of the administration granted 
here, and then it must be distributed as 
here." The reason of the decision in Pipon 
v. Pipon, was, that, it called for a distribu- 
tion of a 'part. Neither of these cases, and 
they turn upon their particular circum- 
stances, establish the pretended rule. Still 
less support will it derive from the ease of 
Burn V. Cole, Amb. 415. The marginal note, 
in fact, states the reverse of this proposition. 
"One dies intestate- having personal property 
in England and abroad; distribution must 
be according to the law of that cotmtry, where 
he was resident when he died." 

The case of Jauncy v. Seaiey, 1 Vern. 397, 
can have but little bearing in favor of the 
defendant The plaintiff as administrator of 
T. S. deceased brought a bill for discovery. 
The defendant pleaded a nuncupative will 
made by the deceased according to the law 
of Naples, where he resided; by which he 
was appointed executor, and denied that he 
left any estate but what was at Naples. 
The court allowed the plea. No English au- 
thorities, it is believed, can be adduced, 
which maintain this general proposition. 
But it will be said, that in this state deci- 
sions have taken place, which go to this 
length. The cases of Richards v. Dutch, 8 
Mass. 514, and of Dawes v. Boylston, -9 
Mass. 355, will be pressed unquestionably 
on the court, as decisive of this point The 
first case arose upon a motion for a new 
trial. There it was contended, that parol 
evidence ought not to have been admitted 
to give a construction to a clause in the will, 
under which the defendant claimed to hold 
the property; and if it had been properly ad- 
mitted, still a legatee had no right to take a 
legacy without the assent of the executor. 
Upon the first grovmd, no lawyer could enter- 
tain a doubt; and on the second, as little: 
for no proposition is more clear, than that 
the bequest of a legacy transfers only an in- 
choate property to the legatee. Toll. Ex'rs, 
p. 306. The decision of the court is stated 
in a very few words, and what is added by 
the reporter is extra-judicial. "That leg- 
atees, who claim only from the bounty of 
the testator, must resort to the country of 
the testator, where the will was originally 
proved, and by the laws of which his effects 
are to be distributed, to obtain the bounty 
they claim." It does not appear however 
from the report, that this point was . dis- 
cussed. The case of Dawes v. Boylston, cer- 
tainly affirms the position; and although, un- 
der the particular circumstances of the case, 
it may have been correct, yet it is limited to 
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a claim of residuary legatees, for those were 
the only persons calling for the aid of the 
court; and what was the residuum could be 
better ascertained by the prerogative' court 
of Canterbury, than by our courts. It is ther 
decision of one judge only, and indeed a very 
respectable one; but it is apprehended, that 
its force is much weakened by a careful ex^ 
amination of the statute, and a subsequent 
decision of the whole com-t of Massachusetts.- 
The statute provides for filing and record- 
ing wills proved out of the government; and 
enacts (1 St 1785, p. 246, c 12) "that ther 
judge may thereupon proceed to take bonds 
of the executor, or grant administration of 
the said testator's estate lying in this gov- 
ernment (with the will annexed) and settle 
the said estate in the same way and manner, 
as by law he may or can, upon the estates 
of testators, whose wills may have been duly 
proved before him." How this power, dele- 
gated to the judge of probate, was deemed 
inadequate for the purposes specified, it is- 
difficult to imagine. To say, that these terms 
do not mean, what they evidently import, is- 
rather to exercise the power of legislation, 
than of exposition. It is admitted by the 
judge, that the probate bond given here 
might be enforced to procure an inventory' 
and an account from , the - administrators^ 
Still to what beneficial purpose coiQd this- 
tend? The administrator is resident here^ 
The process of the courts of England could 
not reach him; and no bond is there required 
of an executor or administrator with the will 
annexed; all that is exacted from him, is 
an oath to render an account Even the 
bond of an administrator in England does 
not require him to do more; it does not af- 
ford security for the payment of the dis" 
tributive shares of the next of kin. If the 
principle of the decision of the courts of 
Massachusetts be correct the administrator 
might remain here with the property he has 
collected under the authority of our courts, 
and set at defiance the claims and rights of 
our citizens, unless these citizens were cred- 
itors. Such consequences, without doubt, led 
that court to qualify its decision, and to ad- 
judge in the case of Stevens v. Gaylord, 11 
Mass. 264, that "if it appeared that the de- 
ceased had his home in Connecticut, they 
should cause the balance remaining in the 
hands of the administrator here to be dis- 
tributed according to the laws of Connecticut, 
or transmitted there for distribution by their 
courts," The decision, therefore, leaves the 
question in this state still open; and in every 
case, which may arise, the discretion of the 
court in relation to its particular circum- 
stances, will, as it undoubtedly ought, be 
freely exercised. 

What principle of national justice can re- 
quire oiu: courts to send its citizens into for- 
eign countries, there to establish those rights, 
which may be here ascertained? The same 
end can alone be effected abroad, which will^ 
be attained here. It is in effect to cause an 
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useless expense and unnecessary delay, with- 
out any reasonable motiye. 4 Mass. 324. 
Courts, of chancery do not adopt such narrow 
rules for their government In the lan^age 
of the lord keeper, 2 Oh. Oas. 200, "when it 
can determine the matter, it will not he an 
handmaid to other courts, nor beget a suit 
to be ended elsewhere." And accordingly in 
the case of Alexander v. Alexander, 2 Ch. R. 
37, where a bill was brought against an ex- 
ecutor to discover assets and for satisfaction; 
and it was said for the defendant, that the 
plaintiff "ought not to have relief in chan- 
cery, for he had a proper remedy at law." 
1 Vern. 429. But the court being possessed 
of the cause, and the same being as proper 
for this court as at law, it was decreed to 
avoid a circuity of action, that the defendant 
should account and make the plaintiff satis- 
faction. If, then, in England, a party will 
not be turned out of a court of equity, be- 
cause he can have redress in a court of law, 
is there not greater reason for not sending 
our own citizens to a foreign tribunal to vin- 
dicate their rights? Further, the adminis- 
trator In this case being the agent of the 
executor, he ought to be considered like his 
principal, the trustee of the next of kin. And 
upon chancery principles he need not be a 
party; for he who takes a trust estate, takes 
it subject to the trust, and is directly respon- 
sible to the cestui que trust. A trustee to 
another's use made a letter of attorney to 
T. S. (Pollard v. Downes, 2 Oh. Cas. 121; 1 
Eq. Cas. Abr. 6), to manage and receive the 
rents and profits of the trust estate, who did 
so, and accounted to the trustee; and now 
being sued by cestui que trust, insisted that 
the trustee, and not he, was to account; and 
that he, having already accounted, might be 
quiet as to the plaintiff, but he was decreed 
to account to the plaintiflP, Where there was 
a demurrer to. a bill for a legacy, Nicholson 
V. Sherman, 1 Oh. Cas. 57, because one' of the 
defendants was not the executor, the court 
declared, that as he had got the estate, the 
demurrer should be overruled. The estate 
ought to be liable to legacies in whosesoever 
hands it may be found. "Where there are two 
executors, and one is beyond the sea and the 
other in England, and a bill is brought 
against him that is in England, he having 
assets in his hands to answer the demand, it 
is held, that the other executor need not be 
made a party in such a case. 2 Eq. Cas. 
Abr. 464. The rule appears to be, that who- 
soever is in possession of the trust property, 
may be alone sued. But where the creditor, 
legatee, or next of kin, seeks an account 
against the debtor of the deceased, it cannot 
be done without joining the legal representa- 
tive, and charging collusion. The principle 
is fully stated by Lord Hardwicke, in New- 
land V. Champion, 1 Ves. Sr. 105. The same 
Is held in Doran v. Simpson, 4 Ves. 665. 

Thus it appears evident, that a court of 
chancery will dispose of property, without 
requiring all parties to be brought before 



them, who may be affected. When it is 
necessary, however, as in the case of Wilde 
V. Holtzmeyer, 5 Ves. 813, It will always 
afford time to parties abroad to come in and 
state their rights. This bill has been pend- 
ing several years; the original executor has 
had an opportunity of becoming a party, if 
he chose. As he is out of the reach of 
the court, we could not compel him to join. 
What will be the consequence, should the 
court decree upon the principle contended 
for by the defendant? It appears, that 
M'Olintoch is not in India. If the property 
be remitted there, we have no redress; for 
the English law does not compel the executor 
to give security, and, according to the de- 
fendant's rule, we have no other forum than 
that of Bengal to resort to. If we run a race 
after him in England and Ireland, through 
the medium of the high court of chancery; 
and if that court should not adopt the rule 
contended for by the defendant; and if 
M'Olintoch should not then be bankrupt, that 
court will award to us nothing more than 
what we ask at the hands of this tribunal. 
Whether then this administration be consid- 
ered as an original one, or merely ancillary 
to that of the executor; or whether this 
cause be regarded in relation to its own pe- 
culiar circumstances, we feel confident, that 
the plaintiff is entitled to a decree of the 
court, as prayed for In the bill. 

Prescott & Hubbard, for respondent. 

There are two questions which arise out of 
this case. 1st, Is the residue of this estate 
to be distributed- according to the law of the 
country, where the deceased was domiciled? 
2dly. Is the administrator, appointed to col- 
lect the effects In this country, to remit the 
balance in his hands to the general adminis- 
trator in India, or Is he bound to make dis- 
tribution of it here, if called upon so to do 
by persons rightfully entitled to it? 

The first of these questions is already well 
settled by authorities. 2 Hub. Praelect, lib. 
1, tit 3, § 18; Voet Com. b. 38, tit 17, § 34; 
Bruce v. Bruce, 2 Bos. & P. 229. And the 
coimsel for the plaintiff appear willing to 
concede that the law of the country, where 
the deceased was domiciled, is to regulate 
the distribution of his estate. We come then 
at once to the second question; and If upon 
this subject no precedents are to be found, 
the court will adopt such a rule as will prove 
most generally convenient 

The interests of all who are in any way 
concerned in the estate of deceased persons, 
either as creditors, debtors, legatees or heirs, 
require, that such estate should be brought 
to a final settlement with as little delay, and 
as much after the manner. In which they 
would have been conducted by the deceased 
tiiemselveSjhad they continued to live, as pos- 
sible. This can only be effected by appoint- 
ing some one to represent the deceased, to 
whom authority shall be given to arrange 
and settle the estate; to carry into effect the 
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"engagements the deceased was under at tHe 
time of his death; to compel others to the 
performance of their engagements towards 
him; and to distribute the remaining prop^ 
erty among those, who have a legal title to 
it We find accordingly, that in all cirilized 
countries such persons are appointed. The 
representative' enters into an obligation to 
the government under whose authority he 
acts, to execute the trust committed to him 
with fidelity and diligence; and the better to 
ensure this, ,he is called upon, ait stated pe^ 
riods, to render" an account of his doings to 
the-proper authority, and explain the situa- 
tion of the estate. How can these duties b'e 
performed with more justice to the debtors', 
creditors, and legatees; more beneficially to 
the estate; or more conveniently to all par- 
ties interested; than by having the funds 
collected together in one place, and put iii- 
to the hands and at- the disposal of one per- 
son. There will then be one general account 
rendered of all the estate by the same person, 
and the balance be distributed according to 
the laws, which are' to regulate the' distribu- 
tion, in tiiat place, where those laws are best" 
Imown- and moSt- easily applied; We con- 
tend, therefore, that the administration in 
this country is merely ancillary' to that iri 
India. The administrator there must either 
come to this country himself to collect the 
effects hei*e, or some person must be employ- 
ed to do this foi? him. This state, infiuencetf 
by the comity, which exists betweeti- differ- 
ent countries on this subject, invests the per- 
son pointed out by the original adminis- 
trator with authority to collect these eff^bts; 
and, in retm-ii for this indulgence, r^iciuires^ 
that the debts due to Its own cltizeiis^ shall' be' 
paid before these funds" are withdrawn, ei" 
fher ratably or fully, according to the laws' 
of that country. And it may be considered, 
perhaps; but reas'onable; that as the adminis-' 
trator out of comity and favor is authorized' 
to demand and collect the debts' due" from 
our own citizens to the estate, he should 
likewise be held to discharge out of the same 
fund* such debts as are due from that estate' 
to our citizens, although- this may occasion 
some inconveniencfe and delay. But this' 
reasoning can by no means apply to suc3i per- 
sons, as claim from the bounty of the deceas- 
ed merely;, and the' adoption of such a- rule 
with regard to them, might, in some cases, 
become an insurmountable obstacle to ■ the- 
settlement of the estate. Supposing the es-' 
tate! of the deceased to be scattered in smaU 
portions throughout the -niiole of the United 
States, and the aidininistrator in each state 
considered as an original and general admin- 
istrator, liable to the demands of all the 
creditors, legatees, and heirs. What endless 
confusion would- here be created! "What a 
variety of a'c'couiits! What opportunities" for 
fraud' and embezzlement! In- such 'case' the 
administrator- aliroad, instead^of calling in' to 
himself the accbuhts- of these numerous ad-" 
ministrators, and- collecting tdgether the 



property thus dispersed, would be first obli- 
ged to render an account to each of them; and 
it would be necessary, too, that such an ac- 
count should include in it the separate ac- 
counts of every other indi-yidual administra- 
tor; add to this, each of these administrators 
is to make himself acquainted with tiie laws of 
the coimtry, in which' the deceased -was domi- 
ciled, in relation to this subject, and to dis- 
tribute the property in his hands as that law 
prescribes. It seems hardly possible to con- 
ceive, how the difficulties, wfiich would inev- 
itably arise in such a state of things, could 
be surmounted at all; and if they could, 't 
would certainly be at the expense of much 
time, and a gr6at expenditure of the proper- 
ty. It seems to lis but little consonant with 
justicie, that such injury ^o the estate, and 
such difficulty to tliose' who administer it, 
should be cSreated by persons claiming mere- 
ly from the bounty of the deceased. But we 
do not press tie adoption of the rule, which 
we thinlk tfie most proper and beneficial one 
iri this cas^e; merely on the ground of its 
greater convenience. We contend that it is 
already" expressly laid down by some author- 
ities; tfiat it: is- fairly to be inferred from 
others; and will not be found to be contra- 
d'icted by any. Whereas' the rule contended 

I for by the plaiintiff is in ifo Instance clearly 
recognized! 

In' the cages' cited by t^e plaintiff's coun- 
sel] where a;- surplus lias beeii distributed, it 

, •will- be' fouiid-, tiiat the general administi-a- 
tbr' -wsis bfef ore the courts and had submitted 
tO'_^l3ie juri'sdietiori'. The eases may be class- 
ed^ lindelf two headb: 1st. Of applications to 
cHancery: 2dlyl Of appeals to the house of 

, lord's. Among tlie cases cited by the plain- 
tiff, under ih& first class, are Bowaman y. 
Ree-7e, Finch, Pirec. 577. Here a Dutch sub. 
ject nia'de his" wiU; gave a part' of his estate 
in- chai'ities, and the residue to his executor. 
The executor refused' to prove the will in 
Holland, but proved it' in England. The 
property' given -vvas- taten f or debts, and the' 
legatees applied foi* relief.' Iri this case the 
executor (who was a party' in interest) and 
the' property, were both in' England under 
the jmisdictlon of the court Tourton v. 
Flower, 3 P. Wms. 369. This was a bill 
in chaxncefy, brought by the administrators 
of'tlie next of'ldii to the! testator, against the 
administrator of the testator's executor. The 
deferidaiits deriiurred, because" there was no 
repre'sentative' of iAe testator before the 
court; for it did not appear tbat the executor 
of' the testator had not made a will and left 
an execufor, Iri which case tiie administra- 
tion granted' to one of the defendants would 
have been void; and the case was decided in 
favor of the defendants'. But there is noth- 
ing to show, that if It had been decided In 
favor 6i the' plaintiffs, disixibiition would 
have been ordered in England. Kilpat- 
rick t; Kilpatrick, 6 Brown, Pari. Cas. 584, 
is' a case lit which the executor' was before 
the court- 
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In these cases, which come under the class 
of appeals, the whole case was brought be- 
fore the court by the appeal. The cases 
found in Ambler, we think, support our posi- 
tion. In Burn v. Cole, Amb. 415, adminis- 
tration had been granted in England, and 
Lord Mansfield held, that the judge in Ja- 
maica was bound by the administration in 
England to grant the administration in Ja- 
maica to the same person. So in the case 
cited In the note, administration had been 
granted to the widow in England and to the 
sister in Jamaica; the court of appeals re- 
versed the administration to the sister, and 
held, that the widow appointed in England 
was entitled to the administration in Jamai- 
ca. The effect of this was to transfer the 
whole estate to one person. The adminis- 
tration in the plantation was ancillary only. 
Why is the administration granted to the 
same person in the colony as in the mother 
country, unless it be for the purpose of hav- 
ing one account only? The same reason 
would apply to an administration in an in- 
dependent nation. Comity will effect with 
an independent nation, what the power of 
the appellate court compelled the colony to 
do. In Pipon v. Pipon, Amb. 25, the domi- 
cile of the deceased was in Jersey, and ad- 
ministration on his estate granted there. 
Administration was also taken -out in Eng- 
land, for the purpose of collecting a bond 
debt of 5001.; the application was for a dis- 
tribution of this sum according to the Eng- 
lish law. The chancellor refused to order a 
disti-ibution, because it ought to be distrib- 
uted according to the laws of the deceased's 
domicile, in which case the plaintiffs would 
not be entitled; and also because this was 
but a part of the deceased's estate, which re- 
mained to be distributed, and the general ad- 
ministrator not being before the court, the 
court could not direct an account of the 
whole. The same reason will apply for not 
granting the application of the plaintiff in 
this ease. The general administrator is not 
before the court, therefore the court cannot 
compel an account of the whole estate; and 
they will not grant an application for an ac- 
count and distribution of a part only. In 
Somerville v. Lord Somerville, 5 Ves. 791, 
the chancellor seems very clearly to sup- 
pose, that the property was to be transferred 
to the place of the domicile. 

Three cases have arisen in our own state 
court, in two of which the rule we contend 
for was expressly laid down, and in the oth 
er it was unnecessary to consider it. In 
Richards v. Dutch, 8 Mass. 506, it is express- 
ly stated, that those who claim from the 
bounty of the testator must resort to the 
country of the testator, where the will was 
originally proved, and by the laws of which 
his effects are to be distributed. This case 
arose from the claim of a legatee under the 
will, and was very fuUy argued and consid- 
ered. In the ease of Dawes v. Boylston, 9 
3Iass. 337, in which this was the principal . 
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question, the covit say, that the personal 
effects are to be accoimted for, and finally 
administered in the place, where the deceas- 
ed was domiciled, wheresoever they may 
have been collected. 'Iliat the administra- 
tion in this country was justly entitled an- 
ciliary, in respect to the administration in the 
jurisdiction of the prerogative court That 
the defendant had an authority to collect and 
pay debts, and was liable for the contracta 
and duties of the testator, which were recov- 
erable and might be enforced within this ju- 
risdiction; but that he was not liable in 
the court of probate to a decree, either of 
payment or of distx-ibution, whether to a leg- 
atee or heir, upon any partial account to be 
there rendered and adjusted. 

It is made a question by the plaintiff's 
counsel, whether the administration in India 
can be called the original or principal admin- 
istration, in contradistinction to the adminis- 
tration in this country; and they assert, that 
in England the India administrators or ex- 
ecutors are considered as agents merely. 
This is so, because India is a province of 
Great Britain; and the Englishmen residing 
there usually remit their estates to England. 
Two sets of executors are appointed, one for 
England and one for India. The executor 
in England may then well be called the 
principal, because the effects are there. The 
probate, which establishes the will, is the 
foundation of all the administrations after- 
wards granted. 

Mr. Webster, in reply. 

This argument proceeds on the ground, that 
no debts or legacies remain unsatisfied in 
India; and that the executor there has no 
beneficial interest under the will. The case 
is presumed to be such, that if the plaintiff 
were before the proper court in Bengal, with 
this bill, such court would be bound to decree 
distribution. It is no answer to the plaintiff, 
that her bill calls on the court to apply the 
laws of another country. Courts apply those 
laws in many cases. The sessions did this 
in Bruce v. Bruce. The master of the rolls 
did the same in Kilpatrick v. Kilpatrick, 
The court of Pennsylvania applied the law 
of Delaware in Guier v. O'Daniel, 1 Bin. 349. 
So far there can be no difficulty or doubt in 
the case. A decree for the plaintiff must be 
resisted, if it can be resisted at all, on the 
ground, that there being an existing admin- 
istration, in loco domicilii, the effects collect- 
ed elsewhere, must, in all cases, be remitted 
to the hands of the administrator or execu- 
tor there, to be by him distributed. This is 
contended for as a universal rule; subject, 
however, to one exception, which is, that 
creditors here have a right to be paid here, 
out of the funds. Is there any such univer- 
sal and inflexible rule? The plaintiff con- 
tends there is not The law on this subject 
may be considered as of modern origin. It 
arises from comity, and from the regard, 
which courts of one country pay to the pri- 
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vate rights of the citizens or subjects of an- 
other country. But a rule, In the extent con- 
tended for, is not required by any of the rea- 
sons, in which the general doctrine or gener- 
al practice is founded. The property is to be 
remitted, when any purpose of substantial 
justice requires it But if the rightful own- 
er be here, why should it be sent abroad for 
no reason, but to send him after it? The case 
under discussion supposes the plaintiff enti- 
tled to this property, and that if sent to In- 
dia, and she were to follow it thither, it could 
not be refused to her. If the fund were 
wanted in India for any purpose of the will; 
or if any person there had rights in it, or 
claims upon it, the ease would be different. 
But as the fund is here, and as the plaintiff, 
a citizen of this coimtry, is entitled to it; and 
as this court is competent to distribute it, 
comity cannot require from this court the 
compliment of deferring the cause to the ju- 
risdiction of the court in India. This is not 
required by that regard to the rights of indi- 
viduals, subjects of other countries, which 
has governed the decisions of courts in these 
cases. And, that regard to these rights, is 
the foundation, upon which courts proceed in 
such cases, is proved perhaps by the circum- 
stance, that no case is mentioned, probably 
none exists, in which the government of one 
country claims property in another, as es- 
cheating to itself. The courts of this coun- 
try would remit this property to England or 
to India, to answer the claims of legatees or 
next of kin there. But they would not re- 
mit it for the benefit of the British exchequer, 
if there were no legatees or next of kin. 

If, then, the question be not a technical one 
about the jurisdiction of the court, but of Jus- 
tice and private right, should it not appear, 
that some purpose of right or justice is to 
be answered by remitting the property to 
India? If there is no known and fixed prin- 
ciple, requiring the rule to be carried to the 
extent mentioned, the court will look to the 
consequences of adopting it in that extent 
Many cases of inconveniences have been stat- 
ed on the other side, which might happen, if 
the court should distribute personal property, 
found here, and belonging to one dying 
abroad. And no doubt there are cases, in 
which convenience, as well as Justice would 
require the fund to be remitted. But the 
question is, whether this must be done, and 
in all cases? Or, on the other hand, wheth- 
er the court may not do that in each case, 
which the justice of that case shall require*? 
A man might die in India, domiciled there, 
leaving the bulk of his property, and all his 
creditors, next of km, and legatees, here. 
There may be nothing to be done in India, 
but collect debts due to the estate. Those 
may be hpre, who are entitled to the whole. 
Shall it all, nevertheless, be sent to India? 
If not then there is no such universal rule ' 
as has been supposed. There are many 
cases, in which decisions have been made in- 
consistent with the existence of any such 
llFED.CAS. — 48 



rule. One is, where persons dying abroad 
leave executors, both abroad and in England. 
The executor in England is bound to distrib- 
ute what comes to his hands. He is not 
merely to collect the effects, and remit them 
to the executor acting in loco domicilii. 
Brooks V. Oliver, Amb. 406, appears to be a 
case of this sort So is Chetham v. Lord 
Audley, 4 Yes. 72. Another case is, where 
the will is proved in both countries. Nisbett 
V. Murray, 5 Ves. 149. Cooper says, "The 
mimicipal courts of this country will also, by 
a principle of the law of nations, in the case 
of strangers leaving property here, distribute 
that property, in the case of death, by the 
laws of their own country, provided such 
stranger is not domiciled here." Coop. Eq. 
PI. 121. He makes no exception for the case 
of there being another administrator or exec- 
utor in loco domicilii. All these cases and 
opinions seem to be wrong, if the law be, as 
stated in one of the cases relied on by the 
other side (Dawes v. Boylston, 9 Mass. 355); 
viz. that all effects and ehoses in action, 
wherever collected, must be accounted for 
and finally administered in the country, 
where the deceased had his domicile. The 
rule is not laid down to that extent in any 
other case, or by any writer. The adminis- 
tration in loco domicilii may be, and in casea 
arising in the East and West Indies, very 
often is, considered as a mere agency. In 
Chetham v. Lord Audley, Lord Loughbor- 
ough says: "I think the appointment of an 
executor in India, no legacy being given to 
him, is the appointment of an agent for the 
management of the estate. They give them 
the character of executors." In such a case, 
the creditors and legatees, or next of kin be- 
ing in another country, the India administra- 
tion should, from the nature of the ease, be 
considered as auxiliary to the uses of the 
property and the interest of those concerned. 
It.should be accessory to that administration, 
which exists, where those are, who have a 
right to the property. 

In Jauncy v. Sealey, 1 Vern. 397, there 
seems to be no objection to calling the ad- 
ministrator loci domicilii to account to the 
admmistrator in England, provided there had 
been effects in England. Tourton v. Flower 
is to the same point These cases are in- 
compatible with the existence of a rule, 
which renders the administration in loco 
domicilii in all cases /the leading one, and 
treats the other as entirely subordinate. In- 
deed there will hardly be found to be any 
such rule, as that where there are two ad- 
ministrations on one estate, existing in dif- 
ferent independent countries, one- must he- 
considered in all eases as principal, and the * 
other as merely auxiliary and subordinate. 
Strictly speaking, no such relation can exist 
between authorities derived from different 
sources. Each administration is independenit 
of the other; the power of administering is- 
Sfues from different and independent origins. 
Courts of law and equily will compel admin- 
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istrators, who act in aa official capacity, so 
to act as to answer the ends of justice; and 
for this purpose they will, if necessary, hold 
an administrator in one country to be trustee 
of an executor or administrator in another 
country. But then a case must be made out, 
in which justice and equity require this. 
There may be administrations with equal 
claims to be considered single and independ- 
ent Suppose a man domiciled in EJngland, 
to make his will there, leaving property both 
there and here. He may ^ve a legacy to a 
person here, charged on the property here, 
and a legacy to a person in England, charged 
on the property there; and he may appoint 
executors in both countries. Should the lega- 
tee here be referred in such case to England 
for payment? Or suppose that there were, 
in such case, only the English executor, and 
he should come here, prove the will, and ob- 
tain the property by the aid of the laws of 
this country, could he not then be compelled 
to pay the legacy here? If we go one step 
further and suppose, that instead of coming 
with the will, he should send it, and it should 
be proved, and administration granted, at 
his request, to some one, with the will an- 
nexed, and then suppose further, that in- 
stead of a legatee applying for a legacy, the 
next of kin apply here for a surplus, we have 
the present case. A. will might be made 
abroad, which could be only executed here. 
It might charge annuities or the maintenance 
of infants or relatives on the funds in this 
country, and be made payable on contingen- 
cies, which could be known and ascertained 
nowhere else. It might direct property to 
be invested in stock here, for the purposes 
of the will. A testator in England, having 
property here, might bequeath it to charita- 
ble purposes here. Such a trust must be 
enforced here or nowhere; because the Eng- 
lish court of chancery has declined to enforce 
the execution of a charity in favor of ob- 
jects existing under a foreign government 
Attorney-General v. City of London, 3 Brown, 
Oh. 171. 

A prin-cipal case relied on by the counsel 
for the defendant is Pipon v. Pipon. As to 
that case, it may be remarked 1st That the 
plaintiff there had clearly no right 2dly. 
That the plaintiff did not ask for distribution 
according to the laws of Jersey- Lord 



Hardwicke seemed to think something re- 
mained to be done in Jersey. Nothing can 
be proved by that case, except that the suc- 
cession is to be governed by the law of the 
domicile. It has been said, that from an ex- 
pression of the master of the rolls in Somer- 
ville V. Lord Somerville, it may be inferred, 
that he would remit the funds for disti-ibu- 
tion to the court of the domicile, instead of 
distributing them himself. "The country," 
he says, "in which the property is, would not 
let it go out of that untU it knew by what 
rule it is to be distributed." But this expres- 
sion cannot warrant the inference drawn 
from it And in the very cases ha which it 
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was used, the master of the rolls appears to 
have decreed distribution according to the 
laws of Scotland. In Dawes v. Boylston it is 
said, that creditors here are to be paid before 
the fund is to be remitted. This is stated 
without qualification, and without reference 
to the case of other creditors existing abroad. 
This exception opens a door to aU the incon- 
veniences, which have been stated, and to 
great uijustice in many cases; because the 
greater part of the property might be here, 
while the greater amount of debts might be 
abroad, and the whole estate insufficient to 
pay all. And it is not easy to see, why the 
next of kin, there being no debts, have not 
as well foimded a right to the property, as 
creditors, where there are debts. So also of 
legatees. It is not matter of favor, in 
courts of equity, to compel the payment of 
legacies, or to decree distribution; nor have 
they any broader discretion in such cases 
than in the payment of debts. It is difficult 
to perceive the reason, why debts are to be 
paid, and legacies not paid, or the surplus not 
distributed. By the law of England assets 
are to be marshalled, and judgments and 
bond debts are to be paid before debts by 
simple contract If a simple contract cred- 
itor be. found here, his debts having been 
contracted in India, and with reference to 
the laws of that country, may he obtain sat- 
isfaction out of the funds here, and leave 
judgment creditors and bond creditors unpaid 
in India? It would seem at least to be eq\ii ta- 
ble, that debts contracted in India should be 
paid according to the laws of India, wher- 
ever the fund might be found. A general 
rule, that all debts asserted here, wherever 
contracted, should in all cases be paid out of 
the funds here, would seem to be as objection- 
able, as the supposed rule, that legatees and 
n&xt of kin must, in all cases, resort to the 
forum of the domicile. It is possible, that the 
judges in Dawes v. Boylston might have felt 
themselves restrained by the natmre of the 
jinrisdiction, which they were exercising. 
They might not consider themselves as pos- 
sessed of all the power of a court of equity. 
If there were no inconvenience of that sort, 
and if the merits of the case had required 
it I am not able to see, why a decree might 
not have been made in that case in favor 
of the inhabitants of Boston. A conclusive 
reason in favor of such decree would seem to 
bB, that if the will of the testator could not 
be enforced in that particular, by the court 
here, it could not be enforced at all, and the 
testator's object would be wholly defeated. 
In the subsequent case of Stevens v. Gay- 
lord, the same court appear not to have con- 
sidered any rule established in Dawes v. 
Boylston. The court in that case says: "If 
it should appear upon due examination in 
our probate coiu:t that Tilbalds had his home 
in Connecticut "we should cause the balance, 
remaining in the hands of the administrator 
here, to be distributed according to the laws 
of Connecticut or transmitted for distribu- 
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tlon by the administrator in Connecticut, un- 
der the decree of the court there." This lan- 
guage is not consistent with the supposition, 
that the court had either found or made a 
rule, requiring a transmission of the fund in 
all cases. I consider, therefore, that the de- 
cisions in the supreme court of this state, 
taken together, have established no such rule 
as the defendant contends for. 

If no settled rule has been shown, by which 
the plaintiflE must be referred to India for 
distribution, there is no principle of equity 
opposed to granting her relief here. The de- 
fendant^ professes to be trustee for the ex- 
ecutors *in India, and the case is such, that 
if 'the executors in India shall receive the 
money, they will be trustees for the plaintiff. 
Then why may not the plaintiff treat the 
defendant as her trustee, and claim the 
money directly from him? There is no ques- 
tion about sufficient parties. The executors 
in India have had notice of this suit, and 
the defendant represents them in it A de- 
cree here will protect him against them. He 
has collected this fund through the assistance 
of the judicial tribunals of this country; and 
if he shall now distribute under their decree, 
he cannot be made further answerable to 
any body. 

STORY, Circuit Justice. The question, 
which has now been argued, lies at the very 
foundation of the plaintiff's suit, and is of 
great importance and no inconsiderable diffi- 
culty. I have taken time to consider it; and 
after a full consideration of all the authori- 
ties, commented on with so much learning 
and ability by the counsel, I am now to pro- 
nounce the result of my own judgment on 
the case. For the purposes of the argument, 
it is assumed or conceded, that the testator 
<dying intestate as to the residue of his es- 
tate, of which distribution is now sought) 
was at his decease domiciled at Calcutta, in 
the East Indies; that his will has been duly 
proved, and administration there taken upon 
his estate by his executor; that the defend- 
ant has under the directions of that executor 
taken administration of the testator's estate 
in Massachusetts, and in virtue thereof has 
received a large sum of money, which now 
remains in his hands; that no part of this 
money is wanted at Calcutta for the pay- 
ment of any debts or legacies tmder the will; 
and that the plaintiff is a citizen of Rhode 
Island, and domiciled there; and, as one of 
*he next of kin of the testator, is entitled to 
a moiety of the undevised residue of the tes- 
tator's estate. The question then is, whether, 
under these chrcumstahces, this court as a 
court of equity can proceed to decree an ac- 
count and distribution of the property so in 
the hands of the defendant; or is bound to 
■order It to be remitted to Calcutta, to be dls- 
.trlbuted by the proper tribunal- there. 

There are some points involved in the ar- 
.gument, whicli may be disposed of in a few 
-words. In the .first place the distribution,. 
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whether made here or abroad, must be accord- 
ing to the law of the place of the testator's 
domicile. This, although once a qu^tion vexed 
with much ingenuity and learning in coui'tsof 
law, is nowso completely settled by a series of 
well considered decisions that it cannot be 
brought into judicial doubt Vatt b. 2, c. 8, § 
110; Denizart, voce "Domicil," §§ 3, 4; Voet 
lib. 38, tit 17, § 34; Vinn. Sel. Quest lib. 2, c. 
19; Van Leeouen, Censura Forensis, lib. 3, 
a 12; Hub. par. 1, lib. 3, tit 13, § 20, sub 
finem; Id. par. 2, lib. 1, tit 3, § 15; Bynker- 
shoek. Quest Prlv. Juris, lib, 1, c. 16, pp. 
(Ed. 1767, folio) 334, 335; Kaimes, Pr. Bq. 
b. 3, c 8, § 4; Ersk. Inst b. 3, tit 9, § 4; Fi- 
pon V. PIpon, Amb. 25; Burn v. Cole, Id. 415; 
Thome V. Watkins, 2 Ves. Sr. 35; Bruce v. 
Bruce, 2 Bos. & P. 229, note; 6 Brown, Pari. 
Cas. 566; Balfour v. Scott Id. 550; Bempde 
V. Johnstone, 3 Ves. 198; Sill v. Worswick, 
1 H. Bl. 690; Hog v. Lashley, 6 Brown, Pari. 
Cas. 577; Drummond v. Drummond, Id. 601; 
Phillips V. Hunter, 2 H. BL 402; Hunta: v. 
Potts, 4 Term R. 182; Somerville v. Lord Som- 
erville, 5 Ves. 750; Dixon's Ex'rs v. Ramsay's 
Ex'rs, 3 Cranch [7 U. S.] 319; Goodwin v. 
Jones, 3 Mass. 514; Richards v. Dutch, 8 
Mass. 506; Dawes v. Boylston, 9 Mass. 337; 
Desesbats v. Berquier, 1 Bin. 336; Guier v. 
O'Daniel, Id. 349, note; Potter v. Brown, 5 
East, 124. In the present case, the law' of 
Calcutta, or rather of the province of Bengal, 
is, as I apprehend, the law of England; and as 
that is the same as the law of Massachuse,tts, 
the distribution would be the same, as if the 
testator had died domiciled here. In the 
next place, the court of chancery has an an- 
cient and settled jurisdiction to decree an 
account and distribution of a testator's and 
an intestate's estate, on the application of 
the legatees or next of kin (Matthews v. New- 
by, 1 Vem. 133; Howard v. Howard, Id. 134; 
Goodwin v. Ramsden, Id. 200; Winchelsea v. 
Norcloffe, 2 Oh. R. 367; Mitf. PI. Ch. 114; 
Coop. Eq. PI. 39, 127); and supposing this to 
be a fit case for the application of its author- 
ity, the present suit would fall completely 
within that jurisdiction. In the next place, 
the equity powers and authorities of the 
courts of theUnited States are, in cases with- 
in the limits of their constitutional jurisdic- 
tion, co-equal and co-extensive, as to rights 
and remedies, with those of the court of 
chancery. The present is a suit between citi- 
zens of different states, over whom this court 
has an unquestionable right to entertain ju- 
risdiction; and it will follow of course, that 
the plaintiff Is entitled to the relief she prays 
for, if It be competent and proper for any 
court of equity to grant it 

Having disposed of these preliminary 
points, we may now return to the considera- 
tion of the great question in controversy. 
Stated in broad terms it comes to this, 
whetha: a court of equity here has competent 
authority to decree distribution of intestate 
property collected under an administration 
granted, hare, the intestate having, died domi-. 
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ciled abroad, and the distribution being to 
be made according to the law of his foreign 
domicile. The counsel for the defendant de- 
ny such authority under any circumstances; 
the counsel for the plaintiff as strenuously 
assert it 

This is a question involving the doctrines 
of national comity, or, what may be more 
fitly termed, international law. And looking 
to it as a question of principle, it would not 
seem to be attended with any intrinsic diffi- 
culty. The property is here, the parties are 
here, and the rule of distribution is fixed. 
What reason then exists, why the court 
should not proceed to decree according to the 
rights of the parties? Why should it send 
our own citizens to a foreign tribunal to seelc 
that justice, which it is in its own power to 
administer without injustice to any other per- 
son? I say without injustice, because it may 
be admitted, that a court of equity ought not 
to be the instrument of injustice; and that 
if in the given case such would be the efEect 
of its interposition, it ought to withhold its 
arm. This, however, would be an objection, 
not to the general authority, but to the exer- 
cise of it under particular circumstances. 
The argument, however, goes the length of 
denying the existence of that authority, what- 
ever may be the circumstances of the case. 
Yet cas^ may be readily imagined, in which 
it might not be inequitable to interfere, nay, 
in which there might be very cogent reasons 
for.interferenee. Suppose there are no debts 
abroad, and no heirs or legatees abroad, but 
all are here, and apply to the court for a 
decree of distribution; is the court bound to 
remit for the vain purpose of putting the 
legatees or distributees to great expense and 
delay in seeking their rights in a foreign tri- 
bunal? Suppose two executors are appoint- 
ed by the testator, one abroad and one here 
(and such cases are. not uncommon)— Chet- 
ham V. Lord Audley, 4 Yes. 72; De Mazar v. 
Pybus, Id. 644,— and the bulk of the property 
is collected here, and all the legatees are 
here; shall the com-t direct the domestic ex- 
ecutor to remit the whole property to the 
foreign executor, because it is to be distrib- 
uted according to the law of the foreign 
domicile? Suppose further, the executor here 
is himself the residuary legatee, or, in case 
of intestacy, the administrator here Is the 
next of kin, and entitied to the surplus; shall 
he be required to remit the property abroad, 
that he may be there decreed to receive it 
again? Suppose legacies, payable out of par- 
ticular funds here, or a specific legacy of 
property here, shall not the legatee be enti- 
tled to recover of the administrator or exec- 
utor here, because the testator was domiciled 
in a foreign counti-y? Suppose a legacy to 
charitable uses in this country, good by our 
law, but which, from motives of policy, the 
courts of the foreign country decline to en- 
force; shall it be said, that our courts are 
bound to enforce, by remitting the property 
there, a policy, by which they are injured? 
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Whatever may be thought of the last case, 
there can be no doubt, that the. others pre- 
sent circumstances, where equity would 
strongly persuade us, that it would be the duty 
of our covirts to entertain jurisdiction, and de- 
cide on the rights, of the parties. There are 
many other cases, in which it would seem fit 
to vindicate and assert the proper rights of 
our citizens and our own la^vs. This very 
ease, under one aspect, would have presented 
a question, of which our own tribimals might 
as justiy have claimed an exclusive cogni- 
zance, and which, I trust, they would have 
decided with as much impartiality ,_ as the 
tribunals of the testator's domicile." Major 
Murray was an American citizen, born in 
Rhode Island; and if he left no lawful heirs 
(as has been argued in a former part of this 
case), his property here, supposing he had 
acquired no foreign domicile, would have- 
undoubtedly fallen as an escheat to that 
state; and it would deserve consideration, 
whether the change of domicile would work 
any alteration in that respect Under such 
circumstances, would it be proper to send 
the state of Rhode Island to solicit its rights 
from a foreign tribunal in the East Indies? 

One objection urged against the exercise 
of the authority of the court is, that as na- 
tional comity requures the distribution of the 
property according to the law of the domicile, 
the same comity requires, that the distribu- 
tion should be made in the same place. This^ 
consequence, however, is not admitted; and 
it has no necessary connexion with the pre- 
ceding proposition. The rule, that distribu- 
tion shaU be according to the law of the domi- 
cile of the deceased, is not founded merely 
upon the notion, that moveables have no- 
situs, and therefore follow the person of the 
proprietor; even interpreting that maxim in 
its true sense, that personal property is sub- 
ject to that law, which governs the person 
of the owner. Sill v. Worswick, 1 H. Bl. 690. 
Nor is it perhaps, founded upon the presum- 
ed intention of the deceased, that all his 
property should be distributed according to the- 
law of the place of his domicile, with which 
he is supposed to be best acquainted and sat- 
isfied; for the rule will prevail even against 
the express intention of the deceased, unless- 
the mode in which that intention is express- 
ed, would give it legal validity as a will. 
Desesbats v. Berquier, 1 Bin. 366; 2 Hub. 
b. 1, tit. 3, § 4. It seems, indeed, to have had 
its origin in a more enlarged policy, founded 
upon the general convenience and necessities- 
of mankind; and in this view the maxim 
above stated flows from, rather than guides, 
the application of that policy. The only rea- 
son, why any nation gives effect to foreign 
laws within its own territory, is the endless 
embarrassment, which would otherwise be in- 
troduced in its own intercourse with foreign 
nations. The rights of its own citizens would 
be materially impaired, and, in many in- 
stances, "totally extinguished by a refusal to- 
recognise and sustain the doctrines of for- 
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•eign law. The case now under consideratioti 
is an illustration of the perfect justice and 
wisdom of tliis general practice of nations. 
A person may liave moveable property and 
debts in various countries, eacli of which 
may have a different system of succession. 
If the law rei sitae were generally to prevail, 
it would be utterly impossible for any such 
person to Imow in what manner his property 
would be distributed at his death, not only 
from the tmcertainty of its situation from its 
own transitory natnre, but from the imprac- 
ticability of Imowing, with minute accuracy, 
the law of succession of every country, in 
which it might then happen to be. He would 
be under the same embarrassment, if he at- 
tempted to dispose of his property by a testa- 
ment; for he could never foresee, where it 
would be at his death. Nay more, it would 
be in the power of his debtor, by a mere 
change of his own domicile, to destroy the 
best digested will;- and the accident of a 
moment might destroy all the anxious pro- 
visions of an excellent parent for his whole 
family. Nor is this all. The nation itself, 
to which the, deceased belonged, might be se» 
riously affectefd by the loss of- his wealth, 
from a momentary absence, although his true 
home was in the centre of its own territory. 
These are great and serious evils, pervading 
every class of the community, and egtually af- 
fecting every civilized nation. But in a mar- 
itime nation, depending upon its commerce 
for its glory and its revenue, the mischief 
would be incalculable. The common and spon- 
taneous consent of nations, therefore, estab- 
lished this rule from the noblest policy, the 
promotion of general convenience and hap- 
phiess, and the avoiding of distressing dif- 
ficulties, equally subversive of the public 
safety and private enterprise of all. It flow- 
ed from the same spirit, that dictated judicial 
obedience to the foreign commissions of the 
admiralty. "Sub mutuaevicissitudinis obtentu, 
damns petimusque vicissim," is the language 
of the civilized world on this subject There 
can be no pretence, that the same general in- 
convenience or embarrassment attends the 
distribution of foreign effects according to the 
foi-eign law by the tribunals of the country, 
where they are situate. Cases have been al- 
ready stated, in which great inconvenience 
woxild attend the establishment of any rule, 
excluding such distribution. It may be ad- 
mitted also, that there are cases, in which it 
would be highly convenient to decline the 
jurisdiction, and to remit the parties to the 
f omm domicilii. Where there are no creditors 
here, and no heirs or legatees here, but all are 
resident abroad, there can be no doubt, that 
a court of equity would direct the remittance 
of the property upon the application of any 
competent party. The correct result of these 
considerations upon principle would seem to 
be, that whether the court here ought to de- 
cree distribution, or remit the property abroad, 
is a matter, not of jurisdiction, but of judicial 
discretion, depending upon the pai-ticular cir- 



cumstances of each case. That there ought 
to be no universal rule on the subject; but 
that every nation is bound to lend the aid 
of its own tribunals for the purpose of en- 
forcing the rights of all persons having title 
to the fund, when such interference will not 
be productive of injustice or inconvenience, 
or conflicting equities. 

It is farther objected, that a rule, which is 
to depend for its application upon the particu- 
lar circumstances of each case, is too uncer- 
tain to be considered a safe guide for general 
practice. But this objection affords no solid 
ground for declining the jurisdiction, since 
there are'an infinite variety of cases, in which 
no general rule has been or can be laid down, 
as to legal or equitable relief, in the ordinary 
controversies before judicial tribunals. In 
many of these, the difficulty is intrinsic in the 
subject matter; and where a general rule 
cannot easily be extracted, each case, must, 
and indeed ought to, rest on its own pai'ticu- 
lar circumstances. The imcertainty, there- 
fore, is neither more nor less than what be- 
longs to many other complicated transactions 
of hmnan life, where the law administers 
relief ex aequo et bono. 

Another objection, addressed more point- 
edly to a class of cases, like the present, is 
the difficulty of settling the accounts of the 
estate, ascertaining the assets, what debts 
are sperate, what desperate, and, finally, as- 
certaining what is the residue to be distribut- 
ed, and who are the next of kin entitled 
to share. And to add to our embarrassment, 
we are told, that we. cannot compel the for- 
eign executor to render any account in our 
courts. I agree at once, that this cannot be 
done, if he is not here'. But I utterly deny, 
that the administrator here cannot be compel- 
led to account to any competent court for all 
the assets, which he has received under the 
authority of otir laws. And if the foreign ex- 
ecutor chooses to lie by, and refuses to render 
any account of the foreign funds in his 
hands, so far as to enable the court here to 
ascertain, whether the funds are wanted 
abroad for the payment of debts or legacies 
or not, he has no right to complain, if the 
court refuses to remit the assets, and dis- 
tributes them among those, who may legally 
daim them. And as to settling the estate, 
or ascertaining who are the distributees, there 
is no more difficulty than often falls to our 
lot in many cases arising under the ordinary 
probate proceedings. 

All these , objections are, in fact, reasons 
for declining to exercise the jurisdiction in 
particular cases, rather than reasons against 
the existence of the jurisdiction itself. It 
seems, indeed, admitted by the learned counsel 
for the defendant, that if there be no foreign 
administration, it woidd be the duty of the 
court to grant relief upon an administration 
taken here. Yet every objection, alrefidy 
urged, would apply with as much force in 
that as in the present case. The property 
would be to be distributed according to the 
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foreign law of the deceased's domicile. The 
same difficulty would exist, as 'to ascertain- 
ing the debts and legacies, and the assets and 
distributees entitled to share. But it is said, 
that in the case now put, the administration 
here would be the principal administration, 
whereas in the case at bar, it is only an 
auxiliary or ancillary administration. I have 
no objection to the use of the terms principal 
and auxiliary, as indicating a distinction in 
fact as to the objects of the different adminis- 
trations; but we should guard ourselves 
against tbe conclusion, that therefore there is 
a distinction in law as to the rights of parties. 
There is no magic in words. Each of th^e 
administrations may be properly considered 
as a principal one, with reference to the lim- 
its of its exclusive authority; and eacb might, 
under circumstances, justly be deemed an 
auxiliary administration. If the bulk of the 
property, and all the heirs and legatees and 
creditors were here, and the foreign admin- 
istration were only to recover a few incon- 
siderable claims, that would most correctly 
be denominated a mere auxiliary administra^ 
tion for the beneficial use of the parties here, 
although the domicile of the testator were 
abroad. The converse case would of course 
produce an opposite result But I am yet 
to learn, what possible difference it can make 
in the rights of parties before the court, 
whether the administration be a principal or 
an auxiliary administration. They must stand 
upon the authority of the law to administer 
or deny relief, under all the circumstances 
of their case, and not upon a mere technical 
distinction of very recent origin. 

I have already intimated my opinion as to 
the true principle, that ought to regulate 
cases of this nature; and I have endeavoured 
to answer the most pressing objections, satis- 
factorily at least to my own mind. If, there- 
fore, the question were res Integra, I should 
have no difficulty In deciding, that whether 
distribution ought or ought not to be decreed, 
should depend upon the circumstances of each 
case; that no universal rule ought to be laid 
down on the subject; or at least, that the rule 
should be flexible, and depend for its appli- 
cation upon the equity of the particular case 
presented to the court. But it is said, that 
the case no longer stands upon general prin- 
ciples; and that the doctrine has passed in 
rem judlcatam. If it be so, It will be my 
duty, as well as my inclination, to submit to 
authority; for nothing can be more danger- 
ous than, upon private doubts, to disturb the 
landmarks of the law. Several cases have 
been cited from the Massachusetts Reports 
upon this subject The first case is Select- 
men of Boston V. Boylston, 2 Mass. 384, in 
which the court held, that an administrator 
with the will annexed of a foreign testator is 
not bound, upon taking administration here 
imder our statute (St June 24, 1785, c. 12), 
to account for any property received by him 
abroad under the foreign administration. 
And the court relied upon the express lan- 



guage of the statute, that the judge of pro-, 
bate in such cases may take bonds, "or grant 
administration of the said testator's estate 
lying in this government, with the will an- 
nexed, and settle the ^aid estate in the same 
way and manner, as by law he may or can 
upon the estates of testators, whose wills have 
been duly proved before him." The whole 
reasoning of the court manifestly proceeds 
upon the supposition, that as to the estate 
here, the judge of probate may proceed to set- 
tle it, like other estates; and so certainly is 
the language of the statute. The case then 
Is, as far as it goes, an authority against the 
defendant. Soon afterwards the same case 
came again before the court (Selectmen of 
Boston V. Boylston, 4 Mass. 318), when it was 
distinctly held, that the administrator was 
bound to account before the probate court 
for the effects here at the suit of the appel- 
lants, who were residuary legatees. S. P- 
Jauncy v. Sealey, 1 Yem. 397. On that oc- 
casion the court said, the administration here 
"is to be considered, not only as a means of 
collecting the effects of the deceased within 
this jurisdiction, but of answering, according 
to the rules of the same jurisdiction, the de- 
mands of creditors and all legal liens upon 
those effects. By the will, under which the 
administrator is acting, It appears, that the 
appellants are residuary legatees. They 
have, therefore, a direct and immediate inter- 
est in the account of the administrator, and 
in every process, which can be instituted, to 
determine the amount of the effects collected, 
and the charge, to which they are liable; or, 
in other words, of obtaining the residuum of 
T. B.'s (the testator's) effects within this ju- 
risdiction." With respect to the merits of the 
decree in this case, it is no part of my busi- 
ness to enter into any discussion. But It is 
most manifest, that the court did contem- 
plate, that the administrator was bound fully 
to account liere, not only to creditors, but to 
all others entitled to the fund, as next of kin, 
or residuary legatees. And if the court had 
been then of opinion, that it was bound to 
remit the proceeds abroad at all events, it 
seems difficult to conceive any substantial 
grounds, upon which their decree rested. For 
if the account was to be taken here, and then 
the balance in the hands of the administra- 
tor remitted, it would still be necessary to 
take the account again in the foreign juris- 
diction; and if that jurisdiction could reach 
all the effects received here, as well as 
abroad, what was done here could not be con- 
clusive upon it And if the foreign tribunal 
could not, in virtue of the original grant of 
administration, compel the administrator to 
account for effects received here by the exer- 
cise of Its ordinary powers, (for I speak not 
here of the extraordinary powers of a court 
of chancery,) the legatees would be without 
relief in both jurisdictions. This case came 
again before the court in a suit brought un- 
der the direction of the court upon the pro- 
bate bond of the administrator. Dawes v. 
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Boylston, 9 Mass. 337. In the intermediate 
time, however, the court in Richards v. 
Dutch, 8 Mass. 506, decided generally, with- 
out assigning any reasons, that under St 
1785, c. 12, the administrator may be held to 
pay debts to creditors here, if any such are 
claimed of him; but that legatees, who claim 
only from the bounty of the testator, must re- 
sort to the country of the testator, where the 
will was originally proved, and by the laws 
of which his effects are to be distributed, to 
obtain the bounty they claim. Accordingly 
this doctrine was recognised in Dawes t. 
Boylston, Mr. Justice Sewall (who seems to 
have been the only judge, who sat upon its 
final decision) declaring, "that the rights of 
legatees, especially residuary legatees, as well 
as of the next of kin in a case of intestacy, 
depend upon the laws of the country, where 
the deceased had his home and domicile, from 
whom the bequest or succession is claimed; 
and to that purpose, all the choses in action 
are to be deemed local, to be there accounted 
* for and finally administered, wherever col- 
lected, or accruing in possession to the ex- 
ecutor or administrator." And farther, that 
the administrator, by virtue of his adminis- 
tration here, "has an authority to collect and 
pay debts, and is liable for the contracts and 
duties of the testator recoverable, and which 
may be enforced within this jurisdiction; but 
is not liable; in the court of probate, upon 
any partial account to be there rendered and 
adjusted, to a decree either of payment or dis- 
tribution, whether for a legacy, or to any 
claiming by a supposed succession, of the de- 
ceased's effects." And farther, that the ju- 
risdiction abroad is "exclusive in whatever 
regards the final settlement of the estate, the 
ascertaining of the residue after payment of 
the debts, and the appointment and distribu- 
tion thereof." The decision of the court upon 
the whole view of the case, was, that the ad- 
ministrator was compelled to render an in- 
ventory and account to the probate court of 
the assets received here; and that his refusal 
so to do was a breach of the probate bond; 
but that the. residuary legatees were not en- 
titled to any farther relief. 

It has been supposed by the plaintiff's coun- 
sel, that tliis doctrine has been shaken in a 
more recent case (Stevens v. Gaylord, 11 
Mass. 256), where the court, adverting to the 
facts, said: "If it should appear upon due 
examination in our probate court, that T. 
(the deceased) had his home in Connecticut, 
we should cause the balance remaining in 
the hands of the administrator here, to be 
distributed according to the laws of Connecti- 
cut, or transmitted for distribution by the ad- 
ministrator in Connecticut, under the decree 
of the probate court there." But I cannot 
perceive in this language any sufficient war- 
rant to justify me in the conclusion, that it 
was meant to overturn, or bring into doubt, 
two solemn decisions of the. court I feel 
myself compelled, therefore, (very reluctant-- 
ly, I confess,) to admit, that by the law of 



Massachusetts the probate courts' have no ju- 
risdiction, either originally or by a suit on' 
the probate bond, to compel a final settlement 
or distribution of the estate of a foreigner, 
whose assets have been collected here under' 
what is called, an "ancillary" or "auxiliary"' 
administration. And if this were a case de- 
pending upon the local law of the state, so 
conclusive should I deem it upon me, not only 
from the learning and authority of the court 
itself, but from the necessity of holding, upon' 
principles of public convenience and policy,' 
the judicial construction of state tribunals 
upon their own laws conclusive upon all other 
tribunals, that I should not scruple to adopt 
it in its whole extent, whatever might be my - 
own doubts on the subject But the case here 
does not depend upon the local law of Mag- 
saehusetts. Although a court of probate of 
that state can administer no relief in virtue 
of its statutable powers, it does not follow, 
that a court of chancery cannot in the exer- 
cise of its equitable jurisdiction; for the 
e'quity powers of such a court must be judged - 
of by its own principles. applied to its own 
organization, and not by the limited rules ap- 
plied to ecclesiastical tribunals. Besides; the 
question here is properly a question of inter- 
national law, dependent upon no local usages, 
but resting on general principles. The par- 
ties are citizens of different states, and their 
rights must be decided, not merely by the 
authority of one state, but by principles ap- 
plicable to all "States. Whether, therefore, 
we are to decide by the doctrines of Massa- 
chusetts, or by the opposing doctrines of other 
states, must depend upon the reasons, upon 
which those doctrines are respectively built' 
That a contrariety of opinion exists is most 
manifest, since the courts of Pennsylvania" 
sustain jurisdiction in cases like the present, ■ 
and decree distribution to the next of kin ac- 
cording to the law of the place of his domi- 
cile. Guier v. O'Daniel, 1 Bin. 349, note. 
And see, also, Desesbats v. Berquier, Id. 336. 
In this state of embarrassment, it would 
have been a great relief to my mind, if the 
reasons, on which the state court of Massa- 
chusetts proceeded, had been expounded with 
the usual fulness. But no reasons are given 
for this particular doctrine. Nor do all the' 
authorities which have been cited on the pres- 
ent argument, appear to have been brought 
in review before that court There is, too, a 
qualification of its doctrine in favor of cred- 
itors, the ground of which it would have been 
most desirable to ascertain. Why should not 
legatees and distributees be entitled to re- 
cover out of the assets here, as well as cred- 
itors? It is true, that legatees claim by the' 
bounty of the testator; but it is a legal right 
as fixed and vested as the right of the cred- 
itor. Asid, as to distributees, the case is still 
stronger; for that rests not on the bounty of 
the intestate, but on the law of the land, 
which, at the same time, enables the creditor 
to receive his debt out of the assets, and the 
next of kin to claim the residue.' If it be 
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said, tliat it belongs to the public policy of a 
couutiy to sustain the claims for debts due to 
its citizens, it seems to me no less to belong 
to that policy to sustain any other claims of 
its citizens, which are founded in justice and 
law. If it be said, that the assets are to be 
distributed by a foreign law, and it is very 
difficult and laborious to learn, what that law 
is, and to apply it correctly, the same objec- 
tion applies to the payment of debts. The 
priority of debts, the order of payment, the 
marshalllag of assets for this purpose, and, 
in cases of insolvency, the mode of proof as 
well as of distribution, differ in different 
countries. And if in case of debts, the court 
liere is to apply the lex domicilii, the same 
embarrassment will arise, as in other cases 
of distribution to the next of kin. There is 
no more difficulty in the order of payment of 
legacies, than of debts. And courts of law 
must, in these cases, ascertain and apply the 
foreign law precisely in the same manner 
they do in other cases. Feaubert v. Turst, 
Pinch, Prec. 207, 1 Brown, Pari. Cas. 129; 
Fremoult v. Dedire, 1 P. Wms. 429. I pressed 
the learned counsel "for the defendant, at the 
argument, for a solid ground, on which to sus- 
tain the distinction in favor of creditors, 
either upon principles of national comity, vr 
public convenience, or substantial justice. I 
heard no vindication of it in either view. 
And cases may readily be imagined, in which 
such a distinction might work injustice. Sup- 
pose by the lex domicilii, the debts axe pri- 
marily a charge on the realty, and not on 
the personal estate; shall the creditor here 
be permitted to exhaust the personal assets 
here, when the succession to the real and per- 
sonal estate may be different in the foreign 
country? Suppose the assets abroad and at 
home have a different order of succession or 
distribution, shall the creditor here be per- 
mitted to defeat that order? 2 If not, then 
the court here must apply the lex domicilii to 
protect the heirs; and must ascertain the na- 
ture and extent of that law (vide Bowaman 
V. Reeve, Finch, Prec. 577); and if so, why 
not proceed to distribute the property among 
those, who are the cestuis que trust entitled 
to it The case was very properly put at the 
argument, whether a court here could refuse 
here to sustain a suit by a cestui que trust 
against his trustee here, simply because the 
trust originated in, and was to be governed 
by, the law of another country. It was ad- 
mitted, that it could not; and so certainly are 
the authorities. Feaubert v. Turst, Finch, 
Prec. 207, 1 Brown, Pari. Cas. 129; Fremoult 
V. Dedire, 1 P. Wms. 429. But it was said, 
that the administrator here is a trustee for the 
administrator abroad, and not for the next 
of kin; and that the cestuis que trust cannot 
follow the property in the hands of a mere 

2 There are some curious cases of this con- 
flict of rights growing out of the laws of differ- 
ent countries. See Anandale v. Anandale, 2 
Ves. Sr. 381; Balfour v, Scott, 6 Brown, Pari. 
Cas. 5G0; Drummond v. Drummond, Id. 601. 



agent of the trustee. These positions, in their 
general latitude, are certainly not well found- 
ed. The administrator here is not a mere 
agent of the administrator abroad. He col- 
lects and receives the assets in his capacity 
as administrator generally; and so far as it 
may be wanted for payment of debts and 
legacies, he holds it in trust for the creditors 
and legatees, and as to the residuum in trust 
for the next of kin. And even if he were a 
mere agent of a trustee, the cestuis que trust 
would be entitled to claim the fund directly 
from him; for a court of equity may follow 
a trust fund in whosesoever hands it may be 
found. Newland v. Champion, 1 Ves. Sr. 105; 
Doran v. Simpson, 4 Ves. 651. Could the ad- 
ministrator abroad sue the administrator 
here to recover the assets collected here? I 
apprehend not. The creditors, legatees, and 
heirs, are the only persons competent to sue 
in respect to their own intei'ests; and the ad- 
ministrator, as such, could have no remedy. 
See Stevens v. Gaylord, 11 Mass. 256. I con- 
fess myself unable to admit the distinction in 
favor of creditors, without admitting, at tlie 
same time, the like rights in favor of legatees 
and heirs. Nor have I been able to find that 
distinction sustained or adverted to in any 
other authorities. 

It remains to examine the English decisions 
upon the point now before the court The 
earliest case, which I have met with, is 
Bowaman v. Reeve, Finch, Prec. 577, which 
was a suit brought by specific legatees of a 
person domiciled in Holland against the ex- 
ecutor and residuary legatee, who had taken 
out letters of administration, to recover satis- 
faction out of such residuum for the value of 
their specific legacies, which had been taken 
possession of by the creditors in Holland in 
payment of their debts; and the chancellor 
decreed satisfaction accordingly, and did not 
remit the legatees for relief to the domestic 
forum. Next followed Tourton v. Flower, 3 
P. Wms. 369; but there no such objection 
was raised; and the case went off upon an- 
other ground, viz. the want of competent par- 
ties to sustain the suit against the English 
administrator. Then came the case of Pipon 
V. Pipon, Amb. 25; Id. (Blunt's Ed.) append. 
"D," Lord Hardwicke's opinion is given from 
Sergt Hill's JISS. It was a bill in equity, 
brought by the plaintiffs as representatives 
of several sistei-s of the intestate, against the 
defendants, who were his sisters, and had 
taken administration of the intestate's .estate 
in London, and had received a bond debt of 
oOOL due there. The suit was for a distribu- 
tion of the 5001.; and the question was, 
whether it should be distributable according 
to the laws of England, it being found within 
the province of Canterbury, in which case the 
plaintiffs would be entitled to a part? Or 
whether it should be distributed according to 
the laws of Jersey, where the intestate re- 
sided at the time of his death, in which case 
the plaintiffs by those laws would not be en- 
titled to any part of it? Lord Hardwicke dis- 
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jnissed the bill, and is reported to have said: 
-"I should he very unwilling to go into the 
general question, for it is very extensive. 
This is merely the case of a debt. The ques- 
tion, then, is, whether the plaintiffs, as next 
of liin, have a right to call for an account of 
this part of the residue only? And I think 
there is not sufficient ground for it. If I 
were to go into the general question, the per- 
sonal estate follows the person, and becomes 
distributable a;ccording to the law or cus- 
tom of the place, where the intestate lived. 
The words of the statute are very particvilar, 
viz. the residue undisposed of is to be dis- 
tributed, so that the plaintiffs are wrong in 
-coming into this court for an account of only 
part; for by that statute, an account must 
"be decreed of the whole, and the general ad- 
ministititor is not before the court" I can- 
not help suspecting, that there is some error 
In the language here imputed to Lord Hard- 
wicke; for if the distribution was to be ac- 
■cording to the lex domicilii, the statute of 
distributions (St 22 & 23 Car. H. c. 10), al- 
luded to by his lordship had nothing to do 
with the case, for it was not governed by the 
law of England, but of Jersey. And if the 
■distribution was to be by the lex loci rei sitae, 
then the fund in the hands of the adminis- 
trator here was the whole residue, which was 
■distributable under the statute. So that, in 
■either way, the reasoning was untenable. 
The true ground, on which the judgment 
stands, is that suggested by his lordship him- 
self; the plaintiffs were not entitled, for the 
assets were distributable according to the 
law of Jersey, which excluded them f r'om any 
share. And so the case was understood by 
Lord Mansfield (Bmn v. Cole, Am"b. 415), and 
by Lord Loughborough (SiU v. Worswick, 1 
H. Bl. 665, 690), and also by Lord Hardwicke 
himself, in a subsequent case (Thorne v. Wat- 
kins, 2 Ves. Sr. 35). And it may, perhaps, be 
gathered from this last case, though obscure 
in its language, that his meaning in thd other 
reasoning was, not that the next of kin might 
not maintain a bill for a distribution of the 
residue here, but that to entitle him to main- 
tain such suit, he must show, that he is en- 
titled by the lex domicilii. "It was never 
thought," said his lordship, alluding to the 
case of Hanse Towns v. Jacobson [cited in 
2 Ves, Sr. 34], "that on the death of a person 
having those funds, a biU must be brought by 
the next of kin of a particular part of that 
personal estate; the rule must be, that a bill 
must be brought for the whole, according to 
what I laid down in Pipon v. Pipon; other- 
wise it would destroy the credit of the funds; 
for no foreigner would put into them if, be- 
■cause a titie must be made up by adminis- 
tration or probate of the prerogative court 
of England, it was to be distributed different 
from the laws of his own country." The rea- 
son here given shows, that his lordship was 
referring to a bill by the next of kin claim- 
liig against the lex domicilii, and not to a 
bill by the next of kin claiming by that law. 



And surely it will not be pretended, that a 
person, who by the lex domicilii would be ex- 
clusively entitled, as heir, to the residue of 
the liersonal estate situate abroad, although 
not entitled to the residue of the personal 
estate situate at home, could not maintain a 
suit for the residue abroad, simply because 
he could not make title also to the residue at 
home. Suppose a specific legacy of all the 
property abroad, shall not the legatee be en- 
titled to daim it here, because he cannot also 
claim all the property devised to others? 
Vide Nisbett v. Murray, 5 Ves. 149. Lord 
Hardwicke certainly did not mean to say, in 
Thorne V. Watkins, 2 Ves. Sr. 35, that a dis- 
tribution might not be legally made under a 
foreign administration; for he says, "it is 
generally granted on foundation of the ad- 
ministration granted here, and then it must 
be distributed as here;" not that it must be 
distributed here. .And in that very case he 
compelled a Scotdbi executor to account for 
and distribute funds, which were received by 
him to be distributed according to the law of 
Scotland, he being at the same time an Eng- 
lish administrator of one of the next of kin, 
under the Scotch law entitied to share, who 
died domiciled in England. It is true that 
the case before the court called for an ac- 
count of the intestate's estate only; but if 
Lord Hardwicke had believed, that the ac- 
count and distribution of the Scotch estate 
belonged of right to Scotch tribunals only, it 
seems difficult to believe, that the fact that 
the administrator was also executor of the 
Scotch estate, would have made any differ- 
ence in his decision. 

But if Lord Hardwicke's opinion be not 
susceptible of the explanation, which I have 
endeavored to give to it," it is not too much to 
declare, that it is entitied to less weight, than 
it might otherwise claim, from the very great 
light, which the learned discussions of more 
modern times have throwp over the whole 
subject In Kilpatrick v. Kilpatriek (cited 
6 Brown, ParL Cas. 584) Lord Kenyon, In a 
case, wherd money was in court belonging 
to a Scotch estate, instead of remitting it to 
Scotland, decreed distribution according to 
the Scotch law, giving to the executor, who 
was also residuary legatee, one moiety, and 
to the widow the other moiety, which she 
was entitied to claim by the jus relictae of 
Scotiand. In form the case differs very 
much from that now before the court; but, 
in substance, the testator was by the Scotch 
law intestate as to the moiety of the per- 
sonal estate, which was decreed to the wid- 
ow; for of that portion he could not legally 
dispose by testament. Yet the objection 
might have been urged there, which Lord 
Hardwicke is said to have urged in Pipon 
V. Pipon, that the widow could not sustain 
a claim for a moiety of this portion of the 
estate, but ought to bring a bill for a moiety 
of the whole estate, which could only be in 
Scotland. In Bruce v- Bruce, 2 Bos. & P. 
229, note, and 6 Brown, Pari, Cas. 566, the 
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whole question was most elaborately discuss- 
ed, whether the lex rei sitae or the lex domi- 
cilii was to prevail in the distribution of in- 
testate property. The case arose in the court 
of sessions in Scotland, between the heirs 
claiming by the law of Scotland and those 
claiming by the law of EJngland; and the 
court decreed distribution of the property ac- 
cording to the law of England; and this 
decree was affirmed in the house of lords. 
During the whole of this discussion, not a 
doubt was breathed by any one, that the 
court was competent to decree the distribu- 
tion. This was followed up by Balfom: v. 
Scott, 6 Brown, Pari. Cas. 550, where the 
same points were in judgment; and by Hog 
V. Lashley, Id. 577, where the same principle 
was applied to testate property. In Bempde 
V- Johnstone, 3 Ves. 198, there were cross 
bills filed for distribution by different heirs, 
according to the law of Scotland and of Eng- 
land; and the question was, where the intes- 
tate was domiciled. The lord chancellor de- 
cided, that his domicile was in England, and 
decreed distribution accordingly. In Somer- 
ville V. Lord SomerviUe, 5 Ves. 750, precisely 
the same question arose; and the master of 
the rolls, (Sir R. P. Arden,) after a most elab- 
orate argument, decided, that the intestate's 
domicile was in Scotland, and deci*eed dis- 
tribution according to the law of Scotland. 

It is remarkable, that the objection, which 
has been m-ged at the bar, never occurred, 
either to the learned counsel or to the court 
in any of those cases. I can account for it 
in one way only, and that is, that the law 
was considered clearly settled, that such a 
distribution might, be made, whenever there 
were competent parties before the court to re- 
quire it. It has been stated at the bar, that 
in all the cases, in which the English courts 
have decreed distribution, the original ex- 
ecutors or administrators were before the 
court Whether this be so or not, does not 
clearly appear in all the cases. But, in my 
judgment, this circumstance is wholly imma- 
terial. The administrator here is not the 
less an administrator, because he is not 
clothed with the same character abroad. If 
the court can compel a distribution of the 
assets here, there can be no distinction, 
whether the person, who administers them, 
be or be not the original administrator. It 
is sufficient, that he is the legal and exclu- 
sive representative of the deceased, as to 
those assets. And if, because the foreign 
administrator is within the jurisdiction, the 
court wiU compdl him to account and dis- 
tribute aU the assets, foreign as weU as do- 
mestic, it establishes the authority of the 
court to an extent greatly beyond what is 
necessary for the decision of this cause. Vide 
Nisbett V. Murray, 5 Ves. 149. Chetham v. 
Lord Audley, 4 Ves. 72. 

From this review of the English authori- 
ties, there can be no doubt, that the munic- 
ipal courts of England will, upon a principle 
of the law of nations, in the case of a stran- 
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ger, domiciled abroad, and having property 
in England, distribute that property, in case 
of death, by the laws of his own country. 
And so the law is explicitly laid down by 
one of their best elementary writers. Coop. 
PL Eq, 123. 

I have made some researches in the works 
of foreign jurists, for the purpose of ascer- 
taining, what is the practice of nations gov- 
erned by the civil law. Those researches 
have not been very satisfactory; but they 
leave little room to doubt, that foreign tribu- 
nals sustain suits to enforce distribution of 
assets collected there under auxiliary admin- 
istrations upon the doctrines so familiar in 
those courts, that the situs rei, as well as- 
the presence of the party, confers a compe- 
tent jurisdiction. 2 Hub. p. 2, lib. 5, tit. 1, 
§ 48; 1 Hub. p. 1, lib. 3, tit. 13, § 20, sub 
finem; 1 Domat, 531, note; Constit. Prederii, 
Imp. tit 1, § 10; Bynk. Quest. Priv. Jur. lib. 
1, c. 16. 

Upon the whole my judgment (though de- 
livered with the greatest deference for a dif- 
ferent judgment entertained by others) is, 
that a court of equity here has authority to' 
decree distribution in cases like the present^ 
according to the lex domicilii, upon the appli- 
cation of the legatees, or the* next of kin or 
other competent parties; that whether it will 
decree distribution must depend upon the 
circumstances of each case; and that it is in- 
cumbent on those, who resist the distribu- 
tion, to establish in the given case, that it 
may work injustice or public mischief. This 
doctrine is, as I think, sustained by princi- 
ples of public policy, and is perfectly con- 
sistent with international comity. It stands 
also commended by its intrinsic equity. And 
although the authorities are not uniformly in 
its favor, yet they leave the court at liberty 
to pronounce that judgment, which, if the 
question were entirely new, it would be dis- 
posed to entertain. Vide Toll. Ex'rs. 387; 
1 Wood. Lect 384, 385. 
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Case No, 6,186. 

Ex parte HARWOOD. 

[Crabbe, 496.] i 

District Court, B. D. Pennsylvania. Oct 6, 
1842. 

Bankruptcy— Proof of Debt — Igsokance of 
Law — Right to Withdjiaw Proof. 

A creditor who held collateral securities 
proved his debt before the commissioner, but 
su^iseqnently learned that he was on that account 
obliged to surrender the securities; on his pe- 
tition, setting forth his prior ignorance that 



1 [Reported by William H. Crabbe, Esq.] 



[11 Fed. Cas. page 7633 



CGase No. 6,186) HARWOOD 



such woxtid be the result, the proof was allowed 
to be withdrawn^ 
[Cited in Re Hubbard, Case No. 6,813; Be 
Brand, Id. 1,809; Re McConnell, Id. 8,712; 
Re Baxter, 12 Fed, 75.] 
[Cited in Nichols v. Smith, 143 Mass. 462, 
9 N. E. 815.] 

This was a petition by one David Lapsley 
for permission to withdraw his proof of debt 
against Harwood, filed in this court. The 
petitioner in proving his debt had stated 
that he held certain stocks as security there- 
for, and his petition set forth that it "never 
was his intention to relincLuish the said se- 
curities or any of them, and that he proved 
his debt because he received a notice from 
the commissioner, and. supposed it to be 
necessary for him so to do, but without the 
most distant Idea that by so doing he would 
In the slightest degree affect his rights in 
the collateral securities."" A rule to show 
cause was granted. 

Mr. Graham, for Lapsley. 

The proof of debt was made imder an evi- 
dent and mistaken idea that it was neces- 
sary to do so, and with no Intention to sur- 
render the collateral security; there is no 
reason to suspect any improper motive for 
desiring its withdrawal, and permission to do 
so has been heretofore granted by courts of 
bankruptcy. Archb. Bankr. (5th Ed.) 112; 
Ex parte Hossack, Buck, 390; Ex parte Smith, 
2 Glyn & J. 105; Ex parte Hopley, 2 Jac. & 
W. 220. 

P. P. Morris, for the other creditors. 

As Lapsley bas proved his debt and had 
all the advantages of a proving creditor, he 
should not be allowed now to withdraw and 
destroy the right which other creditors have, 
by his proving, acquired, in the securities be 
holds. However hard the case for him, 
granting the petition would bo tmjust to- 
wards them. Eden, Bankr. Law, 104; Ex 
parte Downes, 18 Ves. 290- 

Mr. Graham, for Lapsley, in reply. 

In Downes' Case the fa'"''S were strong to 
show that the proof was desired to be with- 
drawn as a matter of speculation, while 
there is no such evidence here. This proof 
was made tmder an erroneous impression, 
for which the commissioner is partly re- 
sponsible, for had he informed Lapsley of 
the consequences of what he was doing, no 
proof would have been attempted. 

RANDALL, District Judge. This applica- 
tion to withdraw the proof of debt is made, 
I presume, from abundant caution, for the 
creditor has not commenced a suit at law 
or equity against the bankrupt, nor obtained 
a judgment which would be smrendered by 
making the proof; and the securities which 
he holds are collateral and independent of the 
bankrupt's personal liability. In England, a 
creditor who holds collateral security will 



not, generally, be allowed to prove his debt^ 
unless the security Is surrendered. He may^ 
however, by leave of the court, have the se- 
curities sold or valued, and then prove for 
the remainder of his debt; or, if he has 
proved the whole debt without reference to 
his security, the court will order the proof to 
be expunged, on application of the assignee 
or other parties in interest, until the securi- 
ties have been disposed of. The creditor may 
then, if he has committed no fraud, prove for 
the balance. In this case there was no con- 
cealment, and there is no allegation of fraud j 
nor is it pretended that the creditor elected 
to surrender his securities and come in upon 
the estate for a dividend of the general as^ 
sets. There is no evidence here that any one 
was misled by Lapsley's act, or thal^ until 
this application was made, any creditor sup- 
posed he had gained an advantage by the 
proof. In Ex parte Downes [supra], relied on 
by the counsel who opposed this petition, 
the creditor, supposing his mortgage to be of 
littie value, voluntarily surrendered it, and 
did not apply for leave to withdraw his 
proof, and have the mortgage restored to 
him, until, by an actual sale, its value hud 
been ascertained to be much larger than his 
dividend of the general assets. 

The act of congress [of 1841 (5 Stat 440)} 
gives the court power, to set aside and disal- 
low any debt, on proof that it is founded In 
fraud or mistake. The proof in this case 
having been made for the full amount of the 
creditor's demand, without deducting the 
value of the security, as should have been 
done, and this appearing to be through mis- 
take, the creditor has leave to withdraw the 
proof of his debt, and the rule Is made abso- 
lute. 



Case Wo. 6,186. 

The HARWOOD. 

[9 Adm. Rec. 150.] 

District Court, S. D. Florida. Jan. 10, 1866, 

Salvage— Compensation. 

[Dry cotton saved by salvors, appraised at 
42 cents per pound, amounted to $168,000, and 
the damaged cotton, appraised at various rateff 
below 17 cents per pound, to $22,000. The 
ship's materials saved were sold at $3,078. 
Edd, that the salvors should be allowed 14 per 
cent, on the first item and 40 per cent, on title 
others.] 

[Cited in Peacon v. The Amazon, Case No, 
10,871.] 

[This wa^i a libel In rem by Richard S, 
Roberts and others against the cargo" and ma- 
terials of the bark Jane M. Harwood, for 
salvage.] 

Homer G. Plantz, for libellants. 
W. O. Maloney, for respondent 

BOYNTON, District Judge. The saved 
property having been appraised by appraisers 
appointed by the court at the sum of $190,-' 
522, "except the saved portions of the ma- 
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terials of tke vessel, wWch have been sold 
by order of the court for the sum, as appears 
by the marshal's account sales, of ?3,078.77, 
and no objection having been made against 
said appraisement or sale, it is now ordered, 
adjudged, and decreed, that the said sale be 
.confii-med, and that the said appraisement be 
adopted for the purpose of fixing salvage in 
this case. After deducting the costs, charges, 
and expenses to be taxed in this proceeding, 
and $100 to be paid petitioner Adams for 
carrying information, the libellants and peti- 
tioners have, receive, and recover for their 
services in the premises as follows: On the 
appraised value of the dry cotton, appraised 
Sit forty two cents per pound, and amounting 
to $163,147, fourteen per cent.; and on the 
remainder of the cargo, reported by the ap- 
praisers as damaged, and appraised by them 
3.t various rates below seventeen cents per 
pound, amounting to $22,375, and on the pro- 
ceeds of the materials of the vessel, forty per 
cent And fm-ther, that on payment into 
the registry of the court of the said costs, 
expenses, charges, and salvage, the saved 
property be restored and delivered to the 
<;laimant for the benefit of the true owner or 
owners thereof, and that the matter' of the 
distribution of salvage be reserved for fu- 
ture decision. 
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Case No. 6,187. 

;B:ARW00D et al. V. MILL BIVEB, WOOL- 
' EN MANUF'G CO. 

[3 Fish. Pat. Cas. 526.] i 

Circuit Court, D. Connecticut. April, 1869. 

Patents — Patentability — Inekikgbmbnt — 
"DirPERS." 

1. In answer to the offer to anticipate an 
American invention by a foreign patent, proof 
will be received that the devices set forth in the 
foreign patent are inoperative, impracticable 
and worthless. 

2. When the plaintiff used a perforated dipper 
for performing the double function of stirring 
the oil and raising enough for a single operation, 
and the defendant substituted a dipper of wire 
gauze, which stirred the oil and raised enough 
for a single operation, but the raising and lower- 
ing mechanism was different, and the mode of 
applying the oil was different. Edd, that the 
defendant's mechanism was a substantial equiv- 
alent for the plaintiff's. 

This was an action on the case, tried by 
ttie court without a jury, and brought to re- 
cover damages for the infringement of let- 
ters patent [No. 36,603] for improvements in 
machinery for oiling or lubricating wool or 
other fibrous material, granted to William 
Clissold, October 7, 1862, assigned to plain- 
tiffs [George S. Harwood and George H. 
Quincy] and reissued to tbem September 13, 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



1864 [No. 1,764], and again March 27, 1866 
[No. 2,213]. The nature of the invention and 
the claims which it was alleged were in- 
fringed by the defendants, are set forth in 
the opinion. 

Hubbard & McFarland, for plaintiffs. 
O. G. Child, for defendants. 

SHIPMAN, District Judge. This is an ac- 
tion at law for an alleged infringement of a 
patent. By stipulation it was tried to the 
court. The suit is founded upon a patent 
reissued to the plaintiffs, as assignees of 
William Clissold, the alleged inventor. Clis 
sold originally took out a patent for the in- 
vention in England, February 24, 1802. Oc- 
tober 7, 1862, he took out a patent in the 
United States. September 13, 1864, the same 
having been surrendered, was reissued to 
these plaintiffs. The latter again surren- 
dered the patent, and the present reissue was 
granted to them March 27, 1866. The pres- 
ent action is founded upon this last reissue. 

The invention purports to be an improve- 
ment in machinery for oiling or lubricating 
wool, or other fibrous material. The specifi- 
cation contains an elaborate description of 
the machinery, and the claim includes nine 
different combinations. The plaintiffs insist 
that the machine used by the defendants in- 
fringes the third, fourth, and fifth combina- 
tions set forth in their patent as tbe inven- 
tions of Clissold. The defendants have 
pleaded the general issue, and given notice 
of a patent to John Mason, of England, pub- 
lished in a printed volume, which they claim 
includes and antedates the invention of Clis- 
sold. This part of the case, however, is eas- 
ily disposed of, as the proof by witnesses 
familiar with the subject is, that the devices 
set forth in the Mason patent are inoperative, 
impracticable and worthless. The plaintiffs 
having proved the validity of their invention 
of Clissold, and their title to the exclusive 
use of the sam^ the only material question 
left is, that of infringement. It will be ex- 
tremely difficult, if not impossible, to de- 
scribe the plaintiffs' and defendants' ma- 
chines in a judicial opinion so that anyone 
not familiar with them can understand their 
precise operation. The plaintiffs' specifica- 
tion sets forth the nature of Clissold's inven- 
tion as follows: 

"This invention relates to the operation of 
supplying oil or oleaginous mixture to wool, 
preparatory to its being submitted to the 
carding engine, and whilst being fed thereto 
for the purpose of being worked into sliver, 
the object of this invention being to effect 
a uniform and equable distribution of the 
liquid through the mass of fibers under oper- 
ation, and prevent the waste of oil, labor and 
time that is consequent on the mode of oil- 
ing heretofore practiced. To this end a pres- 
sure roller is used, mounted above the feed 
apron of a carding machine, to which tbe 
wool is supplied in the usual manner. This 
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pressure roller, receiving oil from a suitable 
reservoir through the intermediaTy of a trav- 
eling brush, or brushes, and dipping plate, or 
plates, which supply the brush or brushes 
with the requisite quantity of oil, will insure 
the equable distribution of the oil over the 
whole surface of the wool as it passes under 
it, and in contact therewith. The dipper is 
arranged to perform two functions: first, of 
continually stirring up and mixing the oil 
or composition, and second, in carrying or 
lifting up the requisite quantity of oil for 
each individual oiling operation. Without 
this stirring up, it would be impossible to 
yse a composition, or even common oil. The 
one separates; the other settles with a heavy 
sediment." 

It is unnecessary to attempt a full descrip- 
tion of the machinery constructed by Olissold 
to accomplish this purpose, as the alleged in- 
fringement is only of some of the subordi- 
nate combinations, whose use he contemplat- 
ed apart from the other devices. 

The third branch of the claim is in the 
following words: "In automatic wool-oiling 
machinery, we claim the combination of a 
tank or reservoir with a dipper or equivalent 
mechanism for performing the double func- 
tions of stirritfg or agitating the oil or lubri- 
cating matter in the tank, . and of lifting 
therefrom at each time a quantity of oil or 
lubricating matter requisite for one oiling 
operation, and this is claimed only when ar- 
ranged for operation as described— that is to 
say, so that the said dipper shall not come 
in contact with the wool— substantially as set 
forth." 

The fifth branch of the claim is: "In aur 
tomatic wool-oiling machinery, we also claim 
the combination of an oil tank with a dipper, 
constructed substantially as described, so 
that the requisite quantity of oil for each 
operation shall be lifted and conveyed from 
the tank by adhesion of the oil or lubricating 
matter to the dipper, substantially as set 
forth." It is not important to cite the fourth 
branch" of the claim, as the question of in- 
fx-ingement is presented in relation to the 
third and fifth clauses, above cited. In the 
plaintiff's machine the tank or reservoir_^ con- 
taining the oil or other lubricating mixture 
is placed at one end of the carding engine; 
a horizontal cross-bar extends over the tank 
and across the sheet of wool parallel to and 
over a pres^m*e roller, under which pressiire 
roller the wool passes. On this cross-bar, 
which is supported by posts at each end, 
travels a carriage to which is attached a. 
brush, and also an incline or lifting shoe. 
The dipper plate is of thin perforated metal, 
lying fij^t to the surface of the fluid. To this 
dipper plate is attached a vertical rod, which 
runs in a vertical slide, the slide being at- 
tached to the cross-bar over the tank. The 
parriage slides backward and forward over 
ithe edge or top of the crqss-b^r, and as it 
reaches the vertical rod whiQh is attached to 
the dipper plate, it (the incline) engages a 
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pin inserted in the rod at right angles to Itr 
and raises the dipper plate, and with it, suf- 
ficient oil for one operation. This oil is tak- 
en by the moving brush and distributed over 
the pressure roller,' the latter carrying it on 
to the wool. After the dipper plate has been- 
lifted and the brush taken ofE the oil, the 
plate, by its own gravity and that of the rod^ 
falls again into the fluid, and at the next re- 
turn of the carriage is again lifted by the 
incline or shoe. This operation is continually 
repeated ait each revolution of the endless 
belt By this constant rising and falling of 
the perforated dipper-plate the liquid is agi- 
tated and mixed, and a regular and equable- 
quantity presented to the brush. The tank- 
in the defendants' machine is placed in front 
of the carding engine, and has a shaft placed^ 
over it near the outer edge, and traversing' 
its whole length. Near each end of the tank- 
two arms project from this shaft, and from 
their ends are stretched a piece of wirer 
gauze. One end of the shaft projects from 
the end of the tank; on this end of the shaft 
is a fixed pulley, to which is attached a 
leather steap, This strap is fastened to the 
end of a curved arm, the other end of which 
arm is pivoted near the base of the opposite 
side of the tank, at the same end. ■ A coil of 
wire is wound round the shaft, the toe orbear- 
ing point of which engages the side of the tank, 
and tends to keep the arms of the shaft 
resting on the side of the tank, with the wirer 
gauze stretched across above the sheet of 
wool as it passes to the carding engine. A 
small pulley is pivoted to the curved arm 
referred to, and a cam placed on the shaft 
of a cog-wheel under it. As the cog-wheel 
revolves, carrying the cam, the latter engages- 
the pulley and lifts the curved arm. By this- 
means the shaft, through the medium of the' 
strap and fixed pulley, is revolved so as to 
immerse the wire gauze in the fluid in the 
tank. The incline plane of the cam gradu- 
ally rele'ases the shaft so that it raises the 
wire gauze to a certain point, and then, by 
an. abrupt shoulder on the cam, the shaft is- 
whoUy and suddenly released, and the coiled 
spring throws it over with force, the project- 
ing arms of the shaft striking on the edge of 
th^ tank, and sprinkling the liquid on ther 
wool. 

From the point where the brush takes off. 
the oil in the Clissold machine, and the point 
where the Tyire gauze reaches near the top- 
of the tank, and stands on a plane at all 
points equidistant from the surface of the 
oil, in the defendants' machine, the opera- 
tions of the machines are different; 'but up- 
to these pohits, they both perform substan- 
tially the same operations. The wire gauze 
in the defendants' is clearly an equivalent for 
the perforated metal plate in the plaintiffs'. 
There is, then, a cqmbination of tank and dip' 
per. They both raise the oil by adhesion,- 
and raise ojily enough for one oiiiiig opera- 
tion. The only difficult queatjoQ is, -vyhether 
the operation is performed substantially in 
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the same way. In the plaintifE's machine 
the, dipper is immersed by its own gravity, 
and is raised by the action of the incline or 
lifting shoe operating directly on the pin tn 
the vertical rod. In the defendants', the dip- 
per is immersed by the operation of the in- 
cline on the revolving cam, through the medi- 
um of the curved arm, strap, and pulley on 
the end of the shaft, and is raised by force 
of the spring on the shaft, bearing on the 
side of the tank. The same result is reached 
in both cases, and I am of the opinion that 
the defendants' mechanism is substantially 
an equivalent for the plaintifes', and infringes 
the third and fifth claims in. the latter's pat- 
ent 

Let judgment be entered for the plaintiCEs 
for one dollar damages and costs. 
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Case No. 6,188. 

HASBROOK et al. v. PALMER et al. 

[2 McLean, 10.3 i 

Circuit Court, D. Michigan. Oct Term, 1839. 

Promissort Notes — Assignees — Negotiability — 
" New York Funds. " 

1. A note executed in Michigan, payable in 
New York, in New York funds, or their equiva- 
lent, is not negotiable, within the statute. 

2. To bring a note within the statute it must 
be payable in money, and not in stocks, funds, 
or current paper. 

[Cited in Fry v. Rousseau, Case No. 5,141.] 

3. And it must be for a sum certain, subject 
to no conditions. 

4. What shall constitute New York funds, 
within the contract, is not clear. And what 
shall be held to be equivalent to New York 
funds, within the contract, is still less clear. 

[Cited in Capron v. Capron, 44 Vt. 411.] 

[At law. Action by Hasbrook and Sea- 
man against Palmer and Clark.] 

Williams & Ten Eyck, for plaintiffs. 
Mr. Prazer, for defendants. 

OPINION OP THE COURT. This action 
is brought by the plaintiffs as assignees on a 
promissory note, payable at New York, in 
New York funds, or their equivalent. The 
defendants demur specially; and for cause 
of demurrer state, that it is not averred in 
said declaration of what value the said New 
York funds or their equivalent in the decla- 
ration were at the time and place of pay- 
ment, and that said note is not negotiable. 
The Michigan statute in regard to the nego- 
tiability of promissory notes, is similar to the 
statute of Aime, which has been generally 
adopted in this country. And the principal 
question under this demurrer is, whether the 
note, on which this action is brought, being 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



payable in New York funds or their equiva- 
lent, is negotiable. 

The plaintiffs rely on the decision in the 
case of Keith v. Jones, 9 Johns. 120, where it 
was held, that a note payable to A, or bear- 
er, in "New York state bills, or specie," was 
negotiable within the statute, upon the 
ground that the bills mentioned meant bank 
paper, which, in conformity with general 
usage and understanding, are regarded as 
cash; and, therefore, that the meaning was 
the same as if payable in lawful current 
money of the state. And, also, on the case 
of Judah V. Harris, 19 Johns. 144, where it 
was decided that a promissory note, payable 
at a particular place, in the bank notes cur- 
rent in the city of New York, was negotiable 
within the statute. And it is insisted that 
the promise to pay in New York funds, or 
their equivalent, is equivalent to an under- 
taking to pay in lawful current money of 
the state of New York. That it is generally 
imderstood New York funds means specie, or 
a currency equal to specie, and that the 
drawer of the note promises, substantially, 
to pay In current New York money. 

In support of the demurrer it is contended 
that to be negotiable a note must be for the 
payment of money only, and this is laid 
down in Chit Bills (Ed. 1839) 152. He says, 
it is the first and principal requisite, and is 
established by foreign as well as English 
law, that a bill or note must be for the pay- 
ment of money only. That it cannot be for 
the delivery or payment of merchandise, or 
other things in their nature susceptible of 
deterioration and loss and variation in value; 
nor can it be for payment in good East India 
bonds, or for the payment of money by a bill 
or note. Clarke v. Percival, 2 Barn. & Adol. 
660. Bull. N. P. 272. A promissory note 
not payable in cash, or specific articles, is not 
negotiable. Matthews v. Houghton, 2 Palrf. 
[Me.] 377; Johnson v. Baird, 3 Blackf. 153. 
A note payable to A B, or order, in good mer- 
chantable whiskey, at trade price, cannot be 
sued by an assignee, or bearer, in his own 
name. Rhodes v. Lindly, Ohio Cond. R. 465. 
A note for a certain sum, payable to A, or or- 
der, "in foreign bills," (meaning thereby bills 
of country banks) has been held not to be 
a good promissory note within the statute, 
and consequently not negotiable. Jones v. 
Fales, 4 Mass. 245. In the case of Leiber v. 
Goodrich, 5 Cow. 186, the court held, a note 
payable in Pennsylvania or New York paper 
currency is not a promissory note for the 
payment of money, within the statute. And 
in the case of M'Cormick v. Trotter, 10 Serg. 
& R. 94, the court decided that a promissory 
note payable to A B, or order, for five hun- 
dred dollars, in notes of the chartered banks 
in Pennsylvania, was not a negotiable note 
on which the indorsee can sue in his own 
name. In South Carolina it has been decided 
that paper medium is not money; and that, 
therefore, a note payable in paper medium 
is not assignable within the statute of Anne 
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and their ' act; and on a verdict for the 
assignee of sucli a note, judgment was ar- 
rested. Lange v. Kohne, 1 McCord, 115; 
■ M'Clarin v. Nesbit, 2 Nott & McC. 519. 

The cases cited in the 9th and 19th Johns, 
seem not to be sustained by the current of de- 
cisions in this country and in England; and 
it is difficult to distinguish those cases from 
the decisions cited, so as to maintain their- 
consistency. If this, indeed, were practica- 
ble, it is not necessary to the decision of the 
question raised by this demurrer. What is 
understood in this state by New York funds, 
'<>r their equivalent, may be a matter of 
doubt; nor does it seem to be of a nature 
which can be resolved by evidence, so far as 
regards the question under consideration. 
The term "New York funds," it is presumed, 
may embrace stocks, bank notes, specie, and 
every description of currency which is nsed 
in commercial transactions. But whether Is 
meant the funds of the state generally, or 
of the city of New York, is not clear. The 
presumption is in favor of the latter, but 
this is by no means certain. In this respect, 
as well as what constitutes New York funds, 
the face of the note is indefinite. It is, in- 
deed, susceptible of different interpretations, 
•and for this reason it cannot be considered 
a negotiable instrument within the statute. 
It is not a note, in the language of the ded- 
sions, payable in money. It is payable in 
New York funds, or their equivalent. Now 
what is equivalent to New York funds? The 
answer is their value; their value in specie 
or in current paper which passes at a dis- 
count Might not the drawer pay this note 
in this description of paper, making up the 
discount? "Would not this, in the language of 
the contract, be equivalent to New York 
funds? It would be equivalent if of equal 
value. The demurrer must be sustained. 
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In re HASBBOUOK. 

[1 Ben. 402; 1 1 N. B. R. 75; Bankr. Reg. 
Supp. 17; 6 Int. Rev. Bee. 115.] 

District Court, S. D. New York. Sept 14, 
1867. 

Surrender of Bankeopt's Estate. 

On the adjudication of bankruptcy, the regis- 
ter is authorized and required to receive the sur- 
render of the bankrupt's estate, and to keep 
the property safely, until it can be turned over 
to the assignee. , 

[Cited in Re Bogert Case No. 1,599; Re Ca- 
row. Id. 2,426; Be Brinkman, Id. 1,884.] 

[Cited in Williams v. Merritt 103 Mass." 187; 

- McGready v. Harris, 54 Mo. 139.] 

In this case, on the appearance of the 
bankrupt [Abraham E. Hasbrouck] before 
the register to whom the case was referred, 
he requested the register to -take possession 
of his property, consisting of a store of goods 

. 1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 



at Lloyd, in Ulster county, set forth in the 
■bankrupt's schedules as of the value of $3,- 
336.08. The register declined to comply with 
the request of the bankrupt until he should 
be advised by the court of his duty to do so. 
The register stated to the court that the 
bankrupt's request was based upon the fol- 
lowing words, contained in section 4 of the 
act [of 1867 (14 Stat 519)]: "To receive the 
surrender of any bankrupt;" that there is 
nothing else in the act of that tenor, nor are 
there in it any provisions for the execution 
of such a trust by the register; that, by rule 
13 of the "General Orders in Bankruptcy," 
the marshal is authorized to take possession 
of property, but the register thinks that that 
provision applies only to cases of involun- 
tary, bankruptcy; and that as the property 
is or ought to be in the custody of the court 
from and after the adjudication of bank- 
ruptcy, it was important to know who is to 
•be responsible for it 

BLATCHFOBD, District Judge (after 
■stating the facts as above). In a case of 
voluntary bankruptcy, the debtor is requir- 
ed, by section 11 of the act, to state in his 
petition "his willingness to surrender all his 
■estate and effects for the benefit of his cred- 
itors." By section 4 of the act, the reg- 
ister has the power, and it is made his duty, 
to "receive the surrender" of the bankrupt, 
and "to grant protection." These are all 
the provisions there are in the act in regard 
to surrender or protection. Form No. 1 con- 
tains an averment that the debtor "is will- 
ing to surrender all his estate and effects for 
the benefit of his creditors." Rule 5 of the 
"General Orders in Bankruptcy" provides, 
that a register may conduct proceedings in 
relation to the following matters, among 
others, when uncontested, namely, "receiv- 
ing the surrender of a bankrupt" and 
"granting protection thereon." In the pres- 
ent case, the bankrupt's petition was re- 
ferred to the register by form No. 4." The 
register does not state -whether he has made 
an adjudication of bankruptcy according to 
form No. 5, and issued a warrant according 
to form No. 6, but I assume that he has done 
so. There is nothing In such warrant au- 
thorizing the marshal to take possession of 
the property of the bankrupt, nor is there 
any provision in the act authorizing or re- 
quiring the marshal to take possession of 
the property of a voluntary bankrupt Aft- 
er the warrant form No. 6, is issued, notices 
of a meeting of creditors are to be given, 
which meeting may, under section 11 of the 
act, be held at as late a period as ninety 
days after the adjudication of bankruptcy 
and the issuing of the warrant At such 
meeting an assignee is to be elected or ap- 
pointed. The assignee has five days in 
which to accept the trust, and, as soon as he , 
is appointed and qualified, an assignment of 
the bankrupt's estate is to be made to- him 
by the judge or the register; and section 14- 
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provides, tliat "such assignment shall relate 
back to the commencement of said proceed- 
ings in bankruptcy, and thereupon, by oper- 
ation of law, the title to all such property 
and estate, both real and personal, shall 
vest in said assignee." It results, from these 
provisions, that, during the interval between 
the adjudication of bankruptcy, in the case 
of a voluntary bankrupt, and the delivery of 
the assignment to the assignee, and which 
interval may be as much as ninety-five days, 
or even more, the property of the bankrupt 
cannot, under the act, be put into the pos- 
session or custody of the court, or of any 
officer acting under the bankruptcy act, but 
must remain in the possession and control 
of the bankrupt, unless it can, during that 
interval, be kept in the temporary custody 
of the register, to be handed over by him 
to the assignee, when elected or appointed.? 
And there seems to be no scope for the oper- ^ 
ation of the provision in regard to the sur- 
render of a bankrupt, unless it is construed 
to mean, that a voluntary bankrupt may 
place his estate in the possession of the reg- 
ister, as soon as he is adjudicated a bank- 
rupt. 

In the case of an involuntary bankrupt, 
section 42 of the act requires that the war- 
rant, to be issued to the marshal as soon as 
the debtor is adjudged to be a bankrupt, 
shall direct the marshal to take possession 
of the estate of the debtor, and form No. 59 
contains such a direction. The provision of 
rule 13 of the "General Orders in Bankrupt- 
cy," which says, that "it shall be the duty 
of the marshal, as messenger, to take posses- 
sion of the property of the bankrupt, and to 
prepare, within three days from the time of 
taking such possession, a complete inventory 
of all the property, and to return it as soon 
as completed," applies only to a case where 
a warrant is issued to the marshal to seize 
the property, and, therefore, not to a case of 
voluntary bankruptcy- In analogy to this 
taking possession by the court of the estate 
of a bankrupt, in a case of involuntary 
bankruptcy, as soon as an adjudication of 
bankruptcy is made, the act contemplates 
that a voluntary bankrupt, who states, in 
his petition, his willingness to surrender all 
his estate and effects for the benefit of his 
creditors, may, as soon as he is adjudged to 
be a bankrupt, surrender his property into 
the hands of the court, by surrendering it to 
the register who has made the adjudication 
of bankruptcy. 

I am, therefore, of the opinion, that if the 
debtor, in this case, has been adjudged a 
bankrupt, and requests the register to re- 
ceive a surrender of his property, the regis- 
ter is authorized and required to receive 
such surrender, and to keep the property 
safely, until it can be turned over to the as- 
signee. It is true that the act contains no 
special provisions for the execution of the 
trust, but the power of the court extends, by 
section 1 of the act, "to all acts, matters, 



and things to be done under and in virtue of 
the bankruptcy," and the register exercises- 
the power of the court in regard to the prop- 
erty. The clerk will certify this decision to- 
the register, Theodore B. Gates, Esq. 



HASBROUCK, The J. L. See Cases Noa. 7,- 
323-7,326. 



Case Wo. 6,190. 

HASELDEN v. OGDEN. 

[3 Fish. Pat. Cas. 378; Merw. Pat Inv, 666.] i 

Circuit CovLTt, S. D. Ohio. March, 1868. 

Patents— Valiihtt—Pkioritt — Inpkingemest — 
y^ Patentabilitt. ^^ 

^ 1. If an invention is made and used in a pri- 
vate way, and then thrown aside and not given / 
to the public, a patent granted to a subsequent i 
inventor would be a valid patent. .—^ 

2. If in the use of an invention by the first 
inventor, although private, a subsequent in- 
ventor had access to it and co\ild have had 
knowledge of it, the patent subsequently issued 
to the second inventor would be void. 

3. It is for the jury to say whether the patent 
is for such an article as requires and demands 
for its production the genius of an inventor as 
distinguished from the ordinary skill of a me- 
chanic. If it might have been produced by the 
latter only, the patent would not be valid. 

4. It is an infringement to manufacture a 
patented article, though it is never used by the 
maker, or to use a patented article though made 
by another, or to sell to others the article manu- 
factured by another. 

5. The claim governs the patent, and in order 
to ascertain what is patented, reference must be 
had to the claim. 

6. The patent of James Suggett, granted 
March 29, 1864, was for a "combination of a 
perforated iron pipe and pointed plug, in the 
shape of and to be used as a drill, and a com- 
mon pump." The manufacture and sale of a 
pump and drill without a perforated pipe, or of 
a perforated pipe and drill without a pump, 
would be no infringement. 

[Cited in Andrews v. Carman, Case No. 371.] 

This was an action on the case tried before 
Judge Sherman and a jury, to recover dam- 
ages, for the infringement of a patent [No. 
42,126] for an "improvement in pumps," 
granted to James Suggett, March 29, 1864, 
the exclusive right under which, for Mont- 
gomery county. Ohio, was assigned to plain- 
ti£E [Ilobert C. Haselden]. The invention 
was entitled, by the patent, "a new and im- 
proved method of putting down and operat- 
ing bored wells." This method consisted iu 
boring a well in the earth to the desired 
depth, with any ordinary drill, of the same 
or larger size than the pipe to be used for 
drawing the water. The drill was then en- 
tirely withdrawn, and an iron pipe, pointed 
at the lower end and provided with numerous 
perforations for twelve or eighteen inches 
above the point, was driven down in the hole 
prepared by the drill, and sections added as 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
666, contains only a partial report.] 
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it was forced" dowrij'Tintil the iterfox-ated -por- 
tion reached the water. Any ordinary pump 
was then screwed or soldered to the upper 
end of the pipe, and the well was ready for 
use. The claim of the patentee was as fol- 
lows: "The perforated pipe a, with the point- 
ed end b constructed as a drill, and united with 
a pump, all substantially as shown and de- 
scribed." Upon the trial, the defendant [Rob- 
ert Ogden] produced pipes with pointed ends 
which had been imited with pumps, and used 
in open wells for many years prior to the in- 
vention of Suggett, and insisted that the 
patent of Suggett was not for a process of 
sinking the well, but for an instrument, and 
that the insti'ument being old, although used 
In connection with open wells, the plaintiff 
could not recover. 

Geoi'ge M, Lee, for plaintiff. 
Samuel S. Fisher, for defendant. 

SHERMAN, DistL-ict Judge (charging jury). 
This is an action of trespass brought to re- 
cover from the defendant damages for the 
infringement of a patent for bored wells, 
owned by plaintiff. 

To sustain his action, the plaintiff produces 
in evidence a patent issued to one James 
Suggett, and by the patentee assigned to the 
plaintiff. The laws of the United States re- 
quire that, before such a patent shall issue, the 
proper officer shall be satisfied that the in- 
vention claimed is new and useful. Novelty 
and utility ai'e necessary requisites to a pat- 
ent. The issuing of the patent by the proper 
officer, and the production of it in com-ts, is, 
therefore, prima facie evidence of the utility 
and novelty of the invention. In other words, 
you are to assume that the invention claimed 
is new and useful until the contrary is proved. 

It is claimed by the defendant that the in- 
vention for which this patent issued was sub- 
stantially used by him and the public years 
before the invention of Suggett, at different 
places named in the notice. This is a matter 
for you. The law not only refuses a patent, 
or if one is granted it will be decided invalid 
if it is shown that the subject-matter of the 
patent had been publicly used before .the al- 
leged invention, or, if it had been described 
in any printed publication either in this or a 
foreign country, or, if the patentee was not 
the original or first inventor. The prior use 
of an alleged invention must be a public use 
and not a private use. If an invention is 
made and used in a private way, and then 
thrown aside and not given to the public, a 
patent granted to a subsequent inventor 
would be a valid patent. But if in the use of 
the invention by the first inventor, the second 
Inventor had access to it and could, have had 
knowledge of it, then the patent subsequently 
issued would be void and invalid. Again, if 
the article, or what is substantially the same 
article, has been in general use by the de- 
fendant or the public before the issuing of the 
patent, the patent would be invalid. Of this 
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you aj'e the judges. It is for you to decide 
from the evidence whether the article that 
is admitted to have been used by the de- 
fendant for years is substantially the same as 
that described in the patent 

It is also for you to say whether the patent 
in question is for such- an article as requires 
and demands for its production the genius of 
an inventor, as distinguished from the ordi- 
nary skill of a mechanic. If it might have 
been produced by the latter only, the patent 
would not be valid. 

If, therefore, from a consideration of the 
whole evidence, you come to the conclusion 
that the patentee was not the first and origi- 
nal inventor of the device or article described 
in the patent; or, if the same thing, or what 
is substantially the same thmg, was used by 
the defendant, or by others, publicly, for 
years before; or, the article patented did not 
require the genius of an inventor, but only the 
ordinary skill of a mechanic, liien your in- 
quh:ies may here stop, and you will render 
a verdict for the defendant. But if you find 
that the patentee was the first and original 
inventor, that the actide was a new and use- 
ful one, and ibat it had not been in public 
use by defendant and others before the grant 
of 'the patent, then you will inquire whethei* 
this defendant has infringed upon the rights 
conferred upon the owners of the patent 

An infrmgement is a copy made after and 
agreeing* substantially and in principle with 
the article desa-ibed in the letters patent. The 
act of congress [of 1836 (5 Stat. 117)] con- 
fers upon the patentee and his assigns the 
exclusive right to make, to use, or to sell to 
others to be used, the article patented. It is, 
therefore, an infringement to make or manu- 
facture a patented article, though it is never 
used by the maker. It is likewise an infringe- 
ment to use a patented article, though mado 
by another. It is also an infringement to 
sell to others the article when it is manu- 
factured by another. The law vests the ex- 
clusive right to do all these three things in 
the patentee, and hence for another to do one 
or all of them is an infringement 

There is evidence before you tending to 
show that the defendant manufactured pipes 
and points simQar to those described in the 
patent, and sold them to others. I am in- 
clined to think that there is not sufficient 
evidence to convince you that he ever, him- 
self, used the pipes, etc., in a bored- wen, and, 
therefore, he has infringed, if at all, in mak- 
ing and selling to others the patented article. 
In this connection it is claimed that he was 
only a dealer in iron pipes, and that he never 
manufactured the article described in the pat- 
ent This involves the question: What par- 
ticular thing is secured to the patentee in his 
letters patent?' This is a question for the 
court. In construing a patent, in the first 
place, courts generally look to the claim, 
which, by law, is required to be a summing 
up of the particulars of ttie invention for 
wHleh the' applicant desires a patent If that 
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claim is vague and uncertain, then reference 
is made to the proceedings, specifications, and 
drawings, together with such other exhibits 
as may aid in giving a construction to the 
patent. In this case, in my view, the claim 
and specification do not altgether agree: one 
describes an object and purpose, and the other 
the means to accomplish that purpose. But 
in my judgment the claim governs the patent, 
and in order to ascertain what is patented, 
reference must be had to the claim. What 
is the claim in this ease? It is of a machine 
to be used in boring a well, and when bored, 
to be further used in bringing the water to 
the surface. It is what is well known in law 
as a combination patent. It is a combina- 
tion of thx-ee old and well-known principles 
to effect a new and useful purpose. The 
combination is for a perforated iron pipe, a 
pointed plug in shape of and to be used as a 
drill, and a common pump. It is a familiar 
and undoubted principle of law which must 
govern you in this ease, that in a patent for 
the combination of three well-known things, 
the making and use of two only of them is 
no violation or infringement of the patent. 

If, therefore, you find from the evidence 
that this defendant made and sold the pump 
and drill, without the perforated pipe, or 'he 
made and sold the perforated pipe and drill 
without the pump, then he has not infringed 
the patent, and yom- verdict will be for the 
defendant. But if you find that thS^ defend- 
ant has made and sold all three of what con- 
stituted this combination patent, then he is 
guilty of infringing the patent, and your 
next inquiry will be the amount of damages 
the plaintiff, as the owner of the patent, has 
sustained. 

There is no fixed rule of law, as to the 
amount of damages which a jury must give 
in this class of cases. It is, however, very 
well settled that you are to give the actual 
damages the plaintiff has suffered. The 
damages should be such as would compen- 
sate him, not vindictive or speculative dama- 
ges. In this case the amount claimed is not 
large, and therefore, of no great importance. , 

The jury found a verdict for the defendant. 



Case No. 6,191. 

In re HASKELL. 

[4 N. B. R. 558 (Quarto, 181).] i 

District Court, E. D. Michigan. March 9, 
1871. 

Baskruptct— Parti es— Irrelevaxt Issues. 

Where the questions certified to a tJnited 
States district judge in bankruptcy only con- 
tain abstract questions, and do not arise in the 
course of the bankruptcy proceedings, or up- 
on the result of such proceedings, and are cer- 
tified in behalf of a person who is not a party 
in the bankrupt court, such questions not being 
-certified as authorized by the act, they will be 
returned undecided, for the reason that a deci- 
sion on them would he of no force or efEect 



1 [Reprinted by permission.] 



By the Register: I, Benjamin J. Brown, 
one of the registers of said court in bank- 
ruptcy, do hereby certify, that in the course 
of the proceedings in said matter before me, 
certain questions arose pertinent to the said 
proceedings, and were, with the facts upon 
which the same are based, stated and agreed 
to by the opposing parties, to wit: by Har- 
ston and Hatch, attorneys for John Oliver, 
and Solomon B. Bliss, for assignee, which 
statement is hereto annexed. 

Upon the first question presented, viz. is it 
necessary that a mortgage, creditor should 
prove his debt before making application for 
leave to sell the mortgaged premises? there 
has been a decision of this court, to the effect 
that such proof is not necessary. In re High 
[Case No. 6,473]. But the subsequent prac- 
tice has not been uniform, I understand, and 
the question is, therefore, certified for the 
opinion of the court. The proving of the 
claim, in such a case, does not seem to the 
undersigned to be either necessary or proper. 
First. Because the nature, amount, and con- 
sideration of the debt, and all particulars re- 
specting the same, can be equally well veri- 
fied by the petition, of which the assignee 
should have notice, and in case of dispute can 
be determined upon the hearing. Second. If 
a formal proof of claim is made and filed, 
the question will arise whether it should be 
recognized by the register on the final divi- 
dend, if the sale has not then been made. 
A general survey of the provisions of the 
bankrupt act [of 1867 (li Stat. 517)] confirms 
this opinion. While the act vests in the dis- 
trict court the power to regulate the time 
when mortgaged premises may be sold "so 
as to secure the rights of all parties, and due 
distribution of the assets among all the cred- 
itors" (section 1), it does not assume to de- 
prive the state courts of jurisdiction, or to 
say that the "manner of sale according to the 
terms of the decree" shall be interfered with. 
The sale, under a decree of a state court, in 
nowise connects itself with proof of the claim, 
unless the mortgagee submits to the jurisdic- 
tion of the district court, and seeks to make 
such proof; and the court should, under sec- 
tion 20, "direct" the sale to be made in such 
"manner." But section 20 contemplates a 
summary proceeding, a sale under the direc- 
tion of the district court, not by virtue of the 
decree of a state court, and unless the prop- 
erty is so sold, the creditor cannot prove "any 
part of his debt." If, then, the court does not 
"direct" the manner of sale, but permits the 
sale to be made at such time as may appear 
to be most advantageous to the great body of 
creditors, the provisions of the act relative 
to proof of debts would not appear applicable 
to the case under consideration. I think the 
application for leave to sell will be reasonable 
if made at any time before decree. Third. I 
am of opinion that leave of the court should 
in all cases be applied for, and that the as- 
sent of the assignee is not sufiicient. The 
I records of the court should show that the 
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sale is authorized from considerations of pub- 
lic policy, if for, no otiier reason. 

To Hon. Benj. J. Brown, Register in Bank- 
ruptcy: 

The undersigned respectfully ask you to 
certify the following questions to the district 
■court of said district for its decision thereon: 
First Is it necessary that the mortgage cred- 
itor hereinafter mentioned, should prove his 
debt before making application for leave to 
sell mortgaged premises? Second. Will an 
application made at any tim'e before decree 
in the cause hereinafter mentioned be rea- 
sonable? Third. If the assignee assents to a 
sale of the premises hereinafter mentioned, 
being made under such decree, is any action 
of the said district court necessary to make 
such sale valid, and to cut ofiC any right of 
redemption? The following are the facts up- 
on which such questions arise: On the 1st 
day of September, 1S6S, said Stephen V. Has- 
kell, being indebted to John Oliver in the 
sum of one thousand, dollars, executed and de- 
livered his promissory note therefor to said 
Oliver, due one year after date; and further, 
to secure said indebtedness, said Haskell ex- 
ecuted and delivered to said Oliver a mort- 
gage upon the following described piece or 
parcel of land situated in Iosco county, state 
of Michigan, to wit: Lot No. three (3) in 
block No. four (4) in the village of Tawas 
Oity, Michigan, according to the recorded plat 
of said village. Said mortgage was duly re- 
-corded in the office of the register of deeds 
for Iosco county, on the 29th day of Septem- 
ber, 1868. On the 22d day- of October, 1870, 
said Oliver filed his bill in the circuit court 
for the county of tosco, in chancery, praying 
that said mortgage might be foreclosed, and 
the premises sold to satisfy said mortgage. 
The said bankrupt and the assignee in bank- 
ruptcy were made parties defendant to said 
bill. There are other mortgages on said 
property given subsequent to the mortgage 
to Oliver, and the amount of such mortgages 
•exceeds the value of said property. The value 
of the premises is about fifteen hundred dol- 
lars. 

Marston & Hatch, for Oliver." 
Solomon B. Bliss, for assignee, etc. 

LONGTEAR, District Judge. The "point 
or matter" above certified, does not appear to 
have arisen "during the proceedings before 
the register" or "in the course of such pro- 
•ceedings, or upon the result of such proceed- 
ings," within the meaning of section 6 of the 
bankrupt act Neither is it a statement of 
"any question or questions in a special case" 
within the meaning of said section. Neither 
is Oliver, for whose benefit the opinion of the 
district judge is sought, a "party" to the 
bankruptcy proceedings, nor to any proceed- 
ings whatever commenced and pending be- 
fore the register. The questions certified are 
really nothing more than abstract questions; 
and, instead of being questi&ns arising in the 



course of any proceedings in the bankrupt 
court, or upon the result of any such pro- 
ceedings, they, in fact, relate merely to pro- 
ceedings in a suit in another and different 
court, and are certified in behalf of a per- 
son, who, although a party to such latter 
proceedings, is not a party to any proceed- 
ings in the bankrupt court It may be said 
that the questions agreed on and stated make 
"a special case" within the meaning of sec- 
tion 6. But this is not the provision of the 
section. It is not that parties may make a 
special case, but it is that they may "state 
any question or questions in a special case." 
There must, of course, be, first, parties, and, 
second, a case in which questions can arise 
and be stated. Here both of these elements 
are wanting. Questions are to be decided 
only when they necessarily arise, and are not 
to be anticipated. If Oliver had proved his 
debt (as a secured debt, of course), and thus 
became a party to the bankruptcy proceed- 
ings, and had then applied for leave to sell 
the mortgaged property, and thus have made 
a special case, there is no doubt that ques- 
tions arising therein might be stated by con- 
sent, and be properly certified; but I do not 
see how it could be done, short of this, under 
the law. 

See In re Frizelle [Case No. 5,133]; In re 
Wright [Id. 18,069]; In re Sturgeon [Id. 13,- 
564]; In re Bray [Id. 1,818]. The questions 
certified not being authorized by the act to be 
certified, a decision upon them would be 
coram non judice, and, of course, of no force 
or effect, and they are, therefore, returned 
undecided. 



Case Ho. 6,19S. 

In re HASKELL. 

[11 N. B. R. 164; i 1 Cent. Law J. 531; 1 Am. 
Law T. (N. S.) 182.] 

District Court, D. Massachusetts. 1874. 

BANKBUPTor— Act op June 23, 1874— Composition 
"WITH Creditors — Pkocedure. 

1. The amendment to the bankrupt act of 
June 22, 1874 [18 Stat 178], does not require 
that there should be a written proposition from 
the bankrupt preceding the notice to creditors, 
to lay the foundation for their action in accept- 
ing or rejecting a composition, and to inform 
them what they were to be asked to accept 
[Cited in Re Holmes, Case No. 6,632.] 
[Cited in Scott v. Olmstead, 52 Vt 212.] 

. 2. There is nothing in the mere words of the 
statute to require, in cases of composition, any 
other or different statement than is required in 
bankruptcy, and the most obvious course would 
be to make it as much like that schedule as 
possible. 

[Cited in Re Weber Furniture Co., Case No. 
17,331.] 

[Cited in Cobbossee Nat Bank v. Rich, 81 
Me. 174, 16 Atl. 510; Home Nat Bank v. 
Carpenter; 129 Mass. 5.] 

3. It is not the intention of the statute that 
no debtor can make a composition with his cred- 
itors, under section 17 of the amended bankrupt 

1 [Reprinted from 11 N. B. R. 164, by per- 
mission.] 
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act, who, by reason of preference or otherwise, 
would not be able to obtain Ms discbarge. 
[Followed in Re Backet, Case No. 1,210. Cit- 
ed in Re Weber Furniture Co., Id. 17,330; 
Re Shafer, Id. 12,695.] 

In bankruptcy. 

LOWELL, District Judge. Several objec- 
tions are taken to the acceptance of the reso- 
lution of creditors to accept a composition 
of twenty-five cents on the dollar. Section 
17 of the amended bankrupt act introduces a 
new feature into the system, by enabling a 
certain amount and proportion of the creditors 
to accept a composition which shall be bind- 
ing on all the rest. Full power is given to 
the supreme court to make rules; but until 
the next session of that com-t the law, being 
in full operation, must be worked out as well 
as may be. Three points have been argued: 

First. That there should be a written prop- 
osition from the bankrupt preceding the no- 
tice to creditors, to lay the foimdation for their 
action, and to inform them what they were 
to be asked to accept. There is much force 
in this objection, abstractly considered, and 
it may be that the rules will prescribe 
something on the subject; but the statute 
does not, I think, require it. The course of 
proceeding pointed out by the law seems to 
be for the creditors to meet and discuss, the 
debtor being present and answering all ques- 
tions; and then they may not only accept 
or reject a proposition which was made and 
filed ten days before, but the debtor may 
malce and they may accept quite a difEerent 
proposition from that which he came pre- 
pared to offer. The creditors are to be noti- 
fied of the time, place, and purpose of the 
meeting, but not necessarily of the precise 
proposition to be made; unless the matter 
should be carefully regulated, there might 
be danger of introducing too much precision 
by requiring that there should be a written 
point of departure for these proceedings. We 
have taken this section from the English act 
of 1869 (32 & 33 Vict. c. 71, § 126). Under 
that act, very many and careful rules have 
been made and forms have been prescribed. 
Nos. 106, 108. These forms do not contain, 
either in the application by the debtor, or in 
the notice to his creditors, any intimation of 
what the proposition is likely to be. This 
shows the judges construe that section in 
the way I have suggested; there seems tobe no 
reason to say that the debtor must have made 
up his own mind what he will offer before 
he meets his creditors. He may be investi- 
gating his affairs aud may need then: advice 
and assistance. 

Second. A somewhat similar course of rea- 
soning lies to the second objection, which 
is that the statement of assets produced at 
the meeting was insufiScient. This was the 
schedule of assets already filed in bankrupt- 
cy. There is nothing in the mere words of 
the statutes to require any other or different 
statement than is required in bankruptcy; 



and the most obvious course would be to make 
it as much like that schedule as might be, 
which is the rule prescribed by the court in 
England. It is true that such a schedule can- 
not inform creditors of such particulars as 
will enable them to decide imderstandingly 
upon an offer of composition. But what writ- 
ten statement will do this? The law requires 
the debtor to be present and to answer all in- 
quiries, and the creditors are not bound to act 
until all such inquiries have been answered, 
including those by a majority or by a single 
creditor and including a due inspection and 
explanation of the books. All this had been 
done some weeks before by a committee of 
creditors, who had reported to the others; so 
that there was no real lack of information 
in this case, and I do not think I could lay 
down any better general rule for the written 
statement than that, in cases in which the 
sworn schedules have already been filed, they 
shall be used. 

To consider the third objection in all its 
possible bearings would be tedious. The ob- 
jecting creditor offered evidence which he 
insists proves that a preference, to a consid- 
erable amoimt was made to one creditor in 
June, after the debtor was insolvent. It is 
said that this fact would prevent the debtor's 
discharge, and therefore ought to prevent the 
acceptance of the resolution, which, if re- 
corded, is intended to work a discharge. As 
I said at the hearing, I do not believe the 
statute intends that no debtor can compound 
with his creditors, under this section, who 
would not be able to obtain his discharge. 
The law seems to leave it very much to the 
requisite number and amount of creditors, 
who, if all the facts are before them, may de- 
cide the whole matter. This thing had been 
known for weeks to all the creditors, and had 
been the subject of a report by a committee. 
The court has a discretion to accept or re- 
ject, as may be for "the best interest of all 
concerned." This means the best interest at 
the time being, all things considered. In pass- 
ing upon the acceptance of the resolution, I 
think the court ought to takie into view all 
the circumstances, including, perhaps, the 
probability of a discharge in bankruptcy, and 
certainly, the conduct of the several parties, 
in its bearing on the composition. I have 
found nothing in this case which requires to 
reject this resolution. Resolution to be re- 
corded. 



Case ITo. 6,193. 

HASKELL V. INGALLS. 

[1 Hask. 341; 1 5 N. B. R. 203.] 

District Court, D. Maine. May 10, 1871. 

Baxkbuptct— Act op 1867— Fraudulest or Pro- 
hibited Preferexce— Judgment Creditor. 

1. The seizure of an insolvent debtor's proper- 
ty on execution, within four months of his 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



[11 Fed. Cas. page 77S] 



(Case No. 6,193) HASKELL 



bankruptcy proceeding^, by a creditor baving 
reasonable cause to believe the debtor insolvent, 
when not made to perfect the lien of a valid at- 
tachment, works a fraudulent preference under 
the banlvTupt act [of 1867 (ll Stat. 517)], if 
shown to have been so intended by the parties 
and intended to defeat the purposes and policy 
of the law. 
[Cited in Warren v, Delaware, L. & "W. Ry. 
Co., Case No. 17,194.] 

2. An intended preference and a purpose to 
defeat the provisions of the bankrupt act are 
shown by the instituting of a suit against an 
insolvent debtor and the attachment of his prop- 
erty, followed by judgment and execution, with- 
out objection by the debtor, and a seizure of the 
property thereon, without the debtor meantime 
submitting his property to equal distribution in 
bankruptcy, 

[Cited in Warren v. Tenth Nat. Bank, Case 
No. 17,202.] 

3. Semble. From later authorities, that- mere 
inaction by the debtor in permitting a judgment 
and execution against him upon a valid debt, 
without meantime filing his petition to be ad- 
judged bankrupt, is not "suffering his property 
to be taken on execution" so as to defeat the 
seizure for that cause. Buchanan v. Smith, 16 
Wall. [83 U. S.] 277: Wilson v. City Bank. 17 
Wall. [84 TJ. S.] 473; National Bank v, War- 
ren, 96 U. S. 589. 

In bankruptcy. Bill by [Thomas H. Has- 
kell] the assignee of a bankirupt, to restrain 
a judgment ereclitor from gaining a fraudu- 
lent preference by taking the land of the 
bankrupt in execution, that had been seized 
thereon within four months of the bankrupt 
proceedings and not to perfect the lien of a 
valid attachment The respondent [Darwin 
Ingalls] by answer asserted that be was at- 
tempting to collect his debt by legal process 
in the usual course, and had obtained a 
seizm'e of his debtor's land on an execution 
without fraud or collusion, and thereby had 
acquired a valid lien upon -the debtor's land 
that could not be defeated by his subse- 
quent proceedings in bankruptcy, notwith- 
standing the seizure was made within four 
months thereof. The facts were agreed, 

Thos. H. Haskell, pro se. 
Josiah H. Drummoild, Woodbury Davis, 
and Nathaniel S. Littlefleld, for respondent 

FOX, District Judge. Cleaves was ad- 
judged bankrupt on his own petition filed 
March 17, 1871, and the plaintiff has been 
duly qualified as bis assignee. 

On the 20th of December last the respond- 
ent attached on a writ against Cleaves, re- 
turnable at the January term, all said 
Cleaves' real estate. The action was duly 
entered, the defendant defaulted, and judg- 
ment rendered January 30th. The real es- 
tate attached was seized on the execution 
February 21st, and thereupon before any 
. levy was completed, on the 12th of April, 
the assignee instituted this suit to enjoin fur- 
ther proceedings upon said execution against 
the estate of the bankrupt on the ground 
that a fraudulent preference would be ob- 
tained. The case is submitted on bill, an- 
swer and agreed statement. It is admitted, 
that on the 20th of December the bankrupt 



was insolvent, and that the debt due Ingalls 
was for money lent by him to the bankrupt 
in September last, to be repaid in thirty days. 
The answer admits that the respondent, pre- 
vious to commencing his action, had called 
upon Cleaves several times for payment; 
that he had always promised to pay in a few 
days, but always failed so to do; that he 
knew other suits had been commenced 
against Cleaves and his property attached 
thereon. 

The bankrupt being then insolvent, hav- 
ing thus repeatedly failed to pay borrowed 
money when pressed for payment, and the 
respondent having been compelled, with oth- 
er creditors, to resort to legal process to ob- 
tain security for their demands, I hold he 
must be held to have then had reasonable 
cause to believe the bankrupt insolvent, as 
is required by the provisions of the banknipt 
act to invalidate a preference. 

The bankrupt must be deemed to have in- 
tended a preference to the attaching cred-- 
iters, as he allowed their suits to proceed 
forthwith to judgment and execution against, 
him, and he delayed taking any steps to avail 
himself of the provisions of the bankrupt act 
and vacate the attachments until the rights 
of the creditors had not only ripened into 
execution, but they had actually seized his 
real estate thereon and were proceeding to 
dispose of the same in satisfaction of their 
claims. All this the bankrupt could have ob 
viated by answering to the actions and fil- 
ing his petition to be decreed bankrupt The 
inevitable consequence of his acquiescence 
in the actions of the creditors was to give 
them a preference. His intention as well as 
that of the creditor must be judged of by 
the legal consequences of their conduct, and 
I therefore find that the bankrupt did intend 
to give and the respondent, in fraud of the 
act, did intend and attempt to obtain a pref- 
erence over the other creditors by the suit 
and proceedings under it 

The case does not find that the bankrupt 
procured the attachment to be made or his 
property to be seized on execution; buj; it 
does most clearly establish that he being in- 
solvent suffered his property to be attached . 
and afterwards taken on legal process with 
intent to give a preference to the attaching 
creditor; thus an act of bankruptcy is shown, 
for which most certainly he could have been 
adjudged a banlcrupt on a creditor's petition, 
if filed within six months, and if Cleaves 
were an involuntary bankrupt, the present 
bill could certainly be maintained, as the" 
books contain at least a score of authorities, 
in w^hich, in similar cases, creditors thus ob- 
taining a preference by legal process, have 
been enjoined against further proceedings, 
or required to refund the amounts thus col- 
lected by them in fraud of the act. 

The proceedings in bankruptcy having 
been commenced witliin fom* months of the 
attachment, all rights by virtue of such at- 
tachment were dissolved under the provi- 
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sions of tlie 14th section of the act, and the 
respondent is compelled to rely on his alleg- 
ed lien by force of ttie seizure of the estate 
on the execution on the 20th of February 
last, after Cleaves had committed an act of 
hanki-uptcy by suffering his property to be 
attached on legal process by the respondent. 
It is claimed, that the creditor, not having 
instituted involuntaiy proceedings, but hav- 
ing allowed Cleaves to proceed in his own 
behalf as a bankrupt, the case is not affect- 
ed by the provisions of the SGth. section, but 
must depend on the 35th section, "relating 
to preferences and fraudulent conveyances;" 
that whilst by the 39th section, the procur- 
ing or suffering of his property to be tal^en 
on legal process by an insolvent, intending a 
preference, is declared an act of bankruptcy 
and is clearly in fraud. of the act, yet by the 
provisions of the 35th section, It is only when 
such insolvent, with such intent, procm*es his 
property to be attached or seized on execu- 
tion, that the attachment or seizure is de- 
clared void; that, ex industria, the suffering 
by an insolvent of his property to be thus at- 
tached, or seized, is not denounced, and such 
an attachment or seizure on execution is not 
declared void, when the debtor is not active 
in procuring it to be made, but is only pas- 
sive in allowing the law to take its usual or- 
dinary course, and apply his property by due 
process of law in discharge of his liabilities. 

It is true that the 35th section does not in 
express words declare an attachment or 
seizure on execution void, which an insolvent 
suffers to be made and continue upon his 
property; but after declaring, that if an in- 
solvent with intent to give a preference pro- 
cures any part of his property to be attached 
or seized on execution, the same shall be void, 
it further provides, that if such debtor 
"makes any payment, pledge, assignment, 
transfer or conveyance of any part of his 
property either directly or indirectly, abso- 
lutely or conditionally, the person receiving 
such payment, &c., having reasonable cause 
to believe such person is insolvent" and that 
the .same is made in fraud of the act, "the 
same shall be void"; and if not made in the 
usual and ordinary com'se of business of the 
debtor, "the fact shall be prima facie evi- 
dence of fraud." The taking of a debtor's 
property on legal process cannot be said to 
be in the ordinary course of his business. 

In the case of In re Black [Case No. 1,457], 
Judge Blatchford in a most able opinion, 
which has been cited and approved by nearly 
every one of the district judges, has ex- 
amined this question elaborately and with 
great care. It was a case of involuntary 
bankruptcy where the party had suffered his 
property to be taken on execution, and was 
clearly within the 39th section. After dem- 
onstrating such to be the case the learned 
judge proceeds: "The same result follows 
under the 35th section: The two sections are 
in pari materia and must be construed to- 
gether. There is however no conflict between 



them, and they are of the same purport and 
tenor. * * * The act of suffering the cred- 
itor to take the property of the fii-m on legal 
process, the firm being insolvent, when such 
taking could have been prevented by an ap- 
plication in voluntary banki-uptcy, was a 
fraud on the provisions of the act, and must 
be held to have been a transfer made by 
the debtors and with a view, to give a pref- 
erence to the creditor- The creditor was to 
be benefited by the transfer, and had reason- 
able cause to believe the firm to be insolvent, 
and that the ti-ansf er was made in fraud of 
the provisions of the act. The transfer was 
not made in the usual and ordinary course 
of the debtor's business, and therefore it was 
void and the assignee is entitled to recover 
the property transferred or its value." The 
decision in Re Davidson [Id. 3,599], covers 
this point It was a voluntary bankruptcy, 
and Judge Blatchford there held that the 
debtor committed an act of bankruptcy in 
suffering his property to be taken on legal 
process; that thereby the creditor obtained 
a preference, and not having smxendered 
the property, he could not prove his claim, 
and the sheriff was required to pay to the 
assignee the amoimt thus collected on the 
execution. 

The bankrupt act was intended to prevent 
all preferences by an insolvent within four 
months of the commencement of proceedings 
in bankruptcy, and to insure an equal dis- 
tribution of his estate among his creditors. 
I cannot believe that a seizure of an insol- 
vent's estate on execution by which if per- 
fected, gross injustice would be perpetrated 
against the general creditors, can avail a 
creditor if the insolvent should immediately 
file his petition to be adjudged a bankrupt, 
whilst it would be set aside and adjudged 
void if the creditors should succeed in the 
case and first procure a decree of bankruptcy 
against him. Such a construction of the law 
would cause the validity of the seizure to 
depend entirely on the alacrity and diligence 
of the insolvent; at the moment the seizmre 
was made by an officer he could file a peti- 
tion, thereby preventing his creditors from 
commencing proceedings against him by 
which the seizure would be defeated. Oppor- 
tunity for fraud and collusion and for the 
indirect preference of favored creditors 
would thus be obtained, which would go far 
to defeat the great and leading object of the 
bankrupt law. 

This construction of the law, I think, is 
sustained by the decisions in "Wilson v. Brink- 
man [Case No. 17,794]; Fitch v. McGie [Id. 
4,835]; Re Wells [Id. 17,388]; Street v. Daw- 
son [Id. 13,533]; Beattie v. Gardner [Id. 
1,195]; Smith v. Buchanan [Id. 13,016]; and 
Vbgle V. Lathrop [Id. 16,985]. 

Most of these were cases of involuntary 
bankruptcy, but this distinction is not, that 
I can perceive, made the ground of the de- 
cision and relied upon in either of the opin- 
1 ions. On the contrary, they aH seem to estab- 
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lish the principle that as a payment of money 
would be a preference, the obtaining of it 
would be a preference. The obtaining of it 
by legal proceedings, not prevented by the 
debtor availing himself of the law, is averse 
to the fundamental principles of the bank- 
rupt act and is invalid as against the as- 
signee. 

In Beattie v. Gardner [supra], Judge Hall 
says: "It can scarcely be doubted that an 
act which directly and manifestly tends to 
defeat the pm-poses and policy of the bank- 
rupt act, and which was done in contraven- 
tion of and with an intent to defeat such 
purpose and policy, is for that reason fraud- 
ulent and void." As said by Lord Mansfield 
in 2 Cowp. 629, "A fraudulent contrivance, 
with a view to defeat the bankrupt laws, is 
void and annuls the act" This principle has 
received the emphatic approval of the su- 
preme court of the United States in Shawhan 
V. Wherritt, 7 How. [48 U. S.] 627. Grier, J., 
in delivering the opinion of the court says: 
"The policy and aim of -bankrupt laws are to 
compel an equal distribution of the assets 
of the bankrupt among all his creditors; 
hence when a merchant or trader, by any of 
these tests of insolvency, usually termed acts 
of bankruptcy, has shown his inability to 
meet his engagements, one creditor cannot "by 
collusion with him, or by a race of diligence, 
obtain a preference to the inj\n:y of others. 
Such conduct is considered ,a fraud on the 
act, whose aim is to divide the assets equally 
and therefore equitably. * * * A creditor 
may always recover payment of his debt or 
security for it from his debtor, unless he has 
notice or knowledge that his debtor has com- 
mitted an act of bankruptcy, and then he is 
. forbidden to receive payment of his debt, or 
to obtain any other priority or advantage 
over the other creditors of the bankrupt; and 
if notice of this fact to a creditor makes a pay- 
ment by the debtor void, it is obvioiis that a 
secm-ity or priority gained by suit in a state 
com't, after such notice could have no better 
claim to protection, for notice of the act of 
the bankruptcy is the test of the mala fides 
which vitiates the transaction." In that 
case a party was compelled to refund to the 
assignee the amount he had obtained from 
the bankrupt's estate by proceedings in the 
state court 

"These doctrines, thus held to be applicable 
to the act of 1841," are said by Judge Blatch- 
ford in Re Black [Case No. 1,457], to be much 
more applicable to the act of 1867, as it was 
the intention of the congress by that act to 
"strike at the root of all preferences obtained 
by a creditor, when his debtor is insolvent 
or in contemplation of insolvency, by the 
taking of the debtor's property on legal 
process, whether the taking be by an act of 
procm'ement or an act of sufferance, where 
there is an intent on the part of the debtor 
to give such preference, and the creditor 
has reasonable 'cause to believe that the 
debtor is insolvent" 



The present bill may well be maintained, 
both on the express provisions of the bank- 
rupt act and the general principle that the 
acts of the respondent in thus obtaining a 
preference were fraudulent and void, being 
intended by both the bankrupt and the re- 
spondent to defeat the purposes and policy 
of the law. 

Perpetual injunction to restrain the re- 
spondent from proceeding with his seizure 
and sale of the estate of the bankrupt on 
the execution recovered against him by said 
respondent 
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HASKELL et al. v. SHOE MACHINERY 
MANUF'G CO. et al. 

[3 Ban. & A. 558; 1 15 O. 6. 509.] 

Circuit Court, D. Massachusetts. Oct 9, 1878, 

Patents — Infbikgemest — Presumption — " Sew- 
isG Machixes" — Patestabilitt. 

1, Patents, in due form, when introduced in 
evidence in a suit for infringement, afford a 
prima facie presumption that the alleged invent- 
or was the original and first inventor of what 
is therein described as his improvement. 

2. The invention described in letters patent 
No. 29,785, granted to David Haskell, August 
28, 1860, for an improvement in sewing ma- 
chines, which consisted in the combination of an 
isolated upright post and a notched movable 
plate, whereby flat and tubular work may be 
performed on the same machine: Eeld, to be 
tiie proper subject of a patent, and that the pat- 
ent is valid. 

[This was a biU in equity by David Has- 
kell and others against the Shoe Machinery 
Manufacturing Company and others for an 
injunction and an account] 

Edmund Burke and J. S. Abbott for com- 
plainants. 

Smith & Bates and W. W. Swan, for de- 
fendants. 



CLIFFORD, Circuit Justice. Patents in 
due form, when introduced in evidence in a 
suit for infringement afford the party seek- 
ing redress a prima facie presumption that 
the alleged inventor was the original and 
first inventor of what is therein described 
as his improvement Redress is sought in 
this case by the complainants for the in- 
fringement of a patent granted to their as- 
signor on the 28th of August 1860, for an 
improvement in sewing-machines. When 
granted, the term of the patent was for four- 
teen years, but the patent was subsequently 
extended for the further term of seven years 
from the expiration of the original term. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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Without entering into details, suffilce it to 
say the bill is in the usual foriQ, charging 
infringement. 

Service was made, and the respondents ap- 
peared and filed an answer. They admit 
that the patent was granted, and that the 
term was extended, but deny that the pat- 
entee was the original and first inventor, or 
that the improvement had not been known 
and used before the alleged invention by the 
complainants' assignor. Certain other de- 
fences are set up to the effect following: 
Both utility and patentability ai"e denied, 
and they aver that the patent is in every re- 
spect invalid and void, and give notice that 
they win put tliree certain patents of prior 
date in evidence, in which a full description 
is given of the alleged improvemenL Prior 
use of the improvement is alleged, and they 
give the name of Curtis Stoddard as the per- 
son who knew and used the improvement 
antecedent to the supposed invention by the 
assignor of the complainants. All these de- 
fences are formally set up in the answer, 
and they deny that they have ever consti'uct- 
ed, used or vended the patented invention in 
violation of the rights of the complainants. 

Proof to show the utility of the patented 
improvement is very abundant and conclu- 
sive. It shows that the advantage of the ma- 
chine over other sewing machines is, that it 
combines an isolated work post with a de- 
tachable table, by which the same machine 
will answer both for the purpose of sewing 
manufactured articles of a tubular form, as 
well as flat pieces of work requiring larger 
supporting surface for the manipulation of 
the work. When sewing tubular articles of 
manufacture, such as boot-legs or other simi- 
lar shaped articles, the isolated post is used 
without the detachable table, and both may 
be used together when sewing articles re- 
quiring the support of a larger surface. Be- 
yond all question it has largely come into 
use, and the evidence proves to the satis- 
faction of the court, that it was the proper 
subject of a patent, and that it is highly use- 
ful in accomplishing the work for which it 
it is designed. Machines of the kind, of 
coui'se, have a frame, and the specification 
shows that the patentee has a bed or work- 
table which, instead of being made with an 
unbroken flat horizontal surface, as is gen- 
erally the case, is made with an isolated up- 
right post connected at the bottom, by a 
foot, with the main portion of the table, 
whose upper surface is of the same level as 
the top of the post 

Two explanations are made by the patentee 
which it is important to notice. (1) That the 
post may be made as small as desired, in or- 
der that articles of thick, stiff material, 
whether large or small, may be placed upon 
it, in the manner illustrated by the piece of 
work represented in red outhne in the draw- 
ings, with their edges lapping over it on 
either or all sides, and be turned round upon 



it in all directions. (2) Suggestion is also 
made that the needle passes through a hole 
in or near the centre of the post, and that 
it may be used to perforate the fabric under 
operation, either by an upward or down- 
ward movement, but the patentee prefers 
the upward movement, which appears to be 
satisfactory. 

Such a construction of the bed, with an 
isolated post, the patentee states, is specially 
adapted for shoemakers' use, and he alleges 
that it makes a machine capable of doing 
much of the work on boots and shoes which 
it has been difficult, and, in some cases, im- 
possible, to do with the machines heretofore 
used. In order that the machine may be 
adapted to flat work, as well as that which 
is tubular in form, he provides a movable 
plate, in the form shown in the drawings, 
with a recess to fit around the post, with its 
opposite side sti*aight to fit the open space, 
the same being formed with a bevelled end 
to fit and rest in a half -dovetailed recess and 
the shoulder provided for its support in the 
post What he claims is the arrangement 
of the isolated upi-ight post, with the notch- 
ed movable plate, in the manner shown and 
described. 

Viewed in the light of these suggestions, 
it is clear that the patentee does not claim 
either the post or the movable plate. In- 
stead of that the invention consists in the 
combined arrangement of those two devices 
in a sewing-machine in the described way, 
so that the machine may be usefully and suc- 
cessfully used in sewing tubular articles of 
manufacture, such as boot-legs or flat pieces 
of work which require a large supporting sur- 
face. Consti'ued as the claim should be in con- 
nection with the descriptive portion of the 
specification which precedes, it is clear that 
the combination described is special, includ- 
ing not only the isolated post and the mov- 
able plate, but also the double arrangement 
by which the two described kinds of work 
may be successfully accomplished in the 
same machine. Examined in that light, the 
court is of the opinion that the machine is 
a highly useful one, and one that deserves to 
be favorably considered by the court. 

Attempt is made by the respondents to 
show that the assignor of the complainants 
was not the original and first inventor of 
the improvement They make the allega- 
tion, and the burden is upon them to prove 
it, as the prima facie presumption is the 
other way. Three patents are referred to 
in the answer as showing prior invention, of 
which only two were introduced in evidence. 
Nor is it necessary to enter into any detailed 
exposition or explanation of the patents given 
in evidence, as it is clear that neither of them 
is of a character to support the issue tendered 
by the respondents, which Is all that need be 
said upon the subject of those patents. Sup- 
pose that is so, still it is insisted by the re- 
spondents, that the thing patented was known 
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and used by Curtis Stoddard prior to tlie 
alleged invention tliereof by the assignor of 
tlie complainants. Evidence upon tliis issue 
was introduced by botb parties, and tbe 
whole of it has been carefully examined, 
and the court wiU give conclusions formed 
from that examination. 

1. Taken as a whole, the court is of the 
opinion that the invention of the assignor of 
the complainants was made as early as the 
28th of February, 1860, as shown by evi- 
dence which leaves no doubt of its accuracy 
and truthfulness. 

2. Sufficient appears to satisfy the court 
that the Stoddard machine, as originally con- 
structed, was completed at a prior date, but 
that the machine, as constructed and or- 
ganized at that date, was not of a character 
to supersede the 'complainants' ' patent, for 
the reason that the combination, construction, 
and mode of operation were substantially dif- 
ferent But the evidence is satisfactory that 
it was subsequently altered and made to con- 
form to the machine which is the subject of 
the present controversy. Marked diflCerences 
of statement exist among the witnesses in 
respect to that question, but the court is of 
the opinion, in view of the whole evidence, 
that the alteration was not completed until 
the 19th of May, 1860, and that the assignor 
of the complainants was and is the original 
and first inventor of the patented improve- 
ment 

Nothing remains except to determine the 
issue of infringement. Substantial aid in de- 
termining that question is derived from the 
stipulation of the parties, in which it is 
agreed that the respondents, prior to the 
filing of the bill of complaint, made or par- 
ticipated in making machines like Exhibit P, 
e which was given in evidence at the hearing. 
Expert testimony upon that subject was in- 
troduced by complainants. They asked their 
principal expert to state whether, in his judg- 
ment, that exhibit does or does not contain 
the devices, arrangement, and combination 
of mechanism described in the complainants' 
patent, and he answered in the aflarmative, 
and stated that it had an isolated work-post 
and a detachable work-plate in all respects 
similar to what is described in that patent, 
and that it is capable of performing the same 
functions, and is constructed in precisely the 
same manner. Decisive support of that view 
is derived from a comparison of the exhibit 
with the mechanism described in the patent 
and is fully confirmed by the other evidence 
in the case. 

Decree for complainants for an account, 
and for an injunction, with costs. 

[See Case No. 13,911J 



HASKELL (UNITED STATES v.) 
No. 15,321. 

HASKELL (WYTHE v.). 
118. 



See Case 
See Case No. 18,- 



(Case No. 6,195) HASKILL 
Case "No, 6,195. 

HASKILL V. FRYE. 

[14 N. B. R. 525.] i 

Circuit Court, D. Massachusetts. Sept 1, 1876. 

Bankroptci — Preference — Limitations. 

If an insolvent debtor conveys property to a 
creditor, to hold in trust to such uses as shall 
be designated before a certain time, in any com- 
position between the debtor and the other cred- 
itors; but if no composition is made before that 
time, then absolutely to his own use, whereby 
the debt is to be discharged, the limitation runs 
only from the time so stipulated, if no composi- 
tion is made; for the title does not vest in the 
creditor, absolutely to his own use, until that 
time. 

[In error to the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was an action at law by John O. 
Frye, assignee, against Jacob M. Haskill.] 

T. L. Livermore, for plaintiff in error. 
B. C. Moulton, for defendant in error. 

CLIFFORD, Circuit Justice. District 
courts, as well as circuit courts, have juris- 
diction of suits at law or in equity brought 
by an assignee in baaikruptcy against any 
person claiming an adverse interest touching 
any property or rights of property of the 
bankrupt transferable to or vested in such 
assignee. 14 Stat 518. 

Pursuant to that authority the assignee in 
this case instituted the present suit in the 
district court, in which he charges that the 
bankrupts, on or about the 11th of December, 
1874, being insolvent, and the defendant hav- 
ing reason to believe that the bankrupts 
were insolvent, made a transfer and convey- 
ance of all the personal property they pos- 
sessed—amounting in value to the sum of 
three thousand dollars— to the defendant, for 
the ultimate purpose of giving to the defend- 
ant a preference over the other creditors of 
the grantors of the property, as more fully 
alleged in the declaration. Service was 
made, and the defendant appeared and filed 
an answer, in which he denied every allega- 
tion contained in the charges set forth in the 
several counts of the plaintifE's writ 

.Issue being joined, the parties went to trial, 
and the jury, under the instructions of the 
district court, returned a verdict for the 
plaintiff in the sum of five hundred and for- 
ty-two dollars and thirty cents. Exceptions 
were duly filed by the defendant and he 
filed a motion for a new trial, which was sub- 
sequentiy overruled by the court Judg- 
ment was rendered for the plaintiff, and the 
defendant sued out the present writ of er- 
ror. It appeared at the trial that the defend- 
ant was a creditor of the bankrupts in the 
sum of one thousand one hundred and seven- 
ty-seven dollars, and that they, on the 11th 
of December, 1874, entered into the written 
agreement annexed to the declaration. By 
the terms of the agreement it appears that 

' 1 [Reprinted by permission.] 
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the bankrupts, in consideration of tlie for- 
bearance of the defendant to sue his claim, 
assigned and conveyed to the defendant all 
their title and interest in and to their lease 
of store, stock in trade, horses, wagons, har- 
ness, and all other property whatever, and 
also all notes, bonds, accounts, and debts, 
due, on their books or otherwise, from any 
and all persons. In consideration of the con- 
veyance, the defendant also covenanted and 
agreed with the bankrupts, to hold and con- 
vey all that is conveyed to him in the said 
instrument in trust, to such uses as shall be 
designated on or before February 1, 1875, in 
any composition between the bankrupts and 
the other creditors. But both parties agreed 
in the same instrument that, if no composi- 
tion was made before the time stipulated, 
the defendant should hold absolutely to his 
own use all that is conveyed to him in the 
instrument, and that the debt of the bank- 
rupts to the defendant should be discharged. 

Sufficient appeared to show that the gran- 
tors, in that instrument, were bankrupt at the 
date of the same, and that the defendant 
knew it, and it fully appeared that no compo- 
sition between the bankrupts and their cred- 
itors was ever effected. Instead of that, it 
appeared that the defendant, on the 8th of 
February, in that year, took possession of all 
the property named in the instrument, and 
that the grantors of the same were, on the 
27th of March following, adjudged bank- 
rupts. Due demand was made for the prop- 
erty, and the proofs showed that the defend- 
ant refused to deliver the same before the 
suit was commenced. Other evidence was al- 
so introduced at the trial, tending to show 
that the conveyance was made to prevent 
small creditors from attaching the property 
of the bankrupts. Argument is unnecessary 
to show that the agreement bears date more 
than two months before the debtors were 
adjudged bankrupt Suppose that is so; 
then it is clear the agreement— if, by the 
construction of the same, the property con- 
veyed vested in the defendant when the in- 
strument was delivered— cannot be held to 
have been executed in violation of the bank- 
rupt act. Doubt upon that subject cannot be 
entertained; but the district court ruled and 
instructed the jury that the property did not 
vest in the defendant, as his own property, 
until February 1, 1875, and that the assign- 
ment did not constitute a payment until that 
time; that the preference did not begin un- 
til that time; and that the two months did 
not begin to run until the assignment consti- 
tuted a payment of the debt of the defend- 
ant. 

Prior to that time it is conceded that the 
defendant merely held the property conveyed 
in trust for the benefit of all the creditors, 
and that he would have been bound to con- 
vey the same to such uses as should have 
been designated, in any composition, between 
the bankrupts and their creditors. Beyond 
doubt, he acquired the right to the exclusive 



possession of the property in trust, for the 
uses described, from the date of the instru- 
ment; but it is evident that the title did not 
vest absolutely to his own use until the time 
stipulated in the agreement for that purpose. 
Decided confirmation of that proposition is 
found in the fact that the instrument ex- 
pressly stipulates that the defendant shall 
hold the property in trust to such uses as 
shall be designated, before that time, in any 
composition between the bankrupts and their 
creditors. Viewed in the light of these sug- 
gestions, it is clear that the debt of the de- 
fendant was not paid until the property con- 
veyed vested absolutely in the defendant to 
his own use. Up to that time, the debt of 
the defendant was not discharged, and if 
any composition between the bankrupts and 
their creditors had been effected, the compo- 
sition must have included the debt of the de- 
fendant Thornhill v. Link [Case No. 13,- 
993]; In re Kansas City, etc., JManuf'g Co. 
[Id. 7,610]. Tested by these considerations^ 
it follows that the instructions given to the- 
jury are correct Judgment affirmed wititi 
costs. 



Case No. 6,196. 

HASKINS V. HARDING et al. 

[2 DUl. 99.] 1 

Circuit Court E. D. Missouri, 1873. 

Insolvent Cokporatioss — Individuai. Liabilitt 
OF Stockholders — How Enforced — Mis- 
souri Statutes Constkoed. 

1. Under the statutes of Missouri, the reme- 
dy of a judgment creditor of an insolvent man- 
ufacturing and business corporation to enforce- 
the personal liability of stockholders is by suit, 
and not by motion. 1 Wag. St. Mo. p. 336, § 
13. As to certain corporations, the statute gives- 
such a remedy by motion. Id., p. 291, § 11. 

2. Under the statutes of Missouri, it is a con- 
dition of the right of a creditor of an insolvent 
corporation to enforce in a summary manner a 
liability against stockholders personally, that 
the creditor shall have brought suit against the 
corporation within one year after his debt be- 
came due. Accordingly, where the plaintiff 
brought suit against the corporation on the debt 
in the state court within the year, and took a 
non-suit, and within a year thereafter, but more 
than a year after his debt fell due, brought a 
new suit in the federal court and recovered judg- 
ment, it was hdd he was barred by lapse of time- 
of the right to enforce a summary personal lia- 
bility on the part of stockholders. 

3. Whether the one year's limitation would 
apply if creditors of the corporation should 
bring a suit in equity to enforce against stock- 
holders' payment of tiieir subscriptions for their 
stock, quaere? 

The plaintiff is a judgment creditor of the- 
Cambridge Gas Stove and Boiler Company,, 
and files his motion for execution against 
certain stockholders in that company. The- 
motion is based on section 11, c. 62, Gen. St. 
Mo. (1 Wag. St p. 291, § 11). This chapter 
relates to the general powers and liabilities 
of corporations in the state of iilissouri, and 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the eleventh section is as follows:- "If any exe- 
cutionshall havebeen issued against the prop- 
erty or effects of a corporation, and there can- 
not he found whereon to levy such execution, 
then such execution may he issued against 
any of the stockholders to an extent equal in 
amount to the amoimt of stock by him or her 
owned, together with any amount paid there- 
on; provided, always, that no execution shall 
issue against any stockholder except upon an 
order of the court, made upon motion in open 
court, after notice to the persons to be char- 
ged; and upon such motion, the com't may 
order execution to issue accordingly." The 
constitution of the state contained a pro- 
vision to this efEect: "Article 8. Section 6.— 
Dues from private corporations shall be se- 
cured by such means as may be prescribed 
by law; but in all cases each stockholder 
shall be individually liable, over and above 
the stock by him or her owned, and any 
amount unpaid thereon in a further sum, at 
least equal in amount to such stock." After 
the plaintiff's judgment was obtained, this 
provision of the constitution was amended to 
read as follows: "Article 8. Section 6. — 
Dues from private corporations shall be se- 
cured by such means as may be prescribed 
by law; but in no case shall any stockholder 
be individually liable in any amount over 
and above the amount of stock owned by him 
or her." This amendment went into force 
December 12, 1870. 

Plaintiff's motion sets out that on the 12th 
day of November, 1870, he recovered a judg- 
ment in this com:t against the Cambridge Gas 
Stove and Boiler Company; that thereon two 
writs of execution have been issued against 
the company and returned, "No property;" 
that the judgment remains wholly unsatis- 
fied, and that certain persons— Harding, 
Pope, and others (naming them, and the 
amoimt of stock they respectively own)— 
were, at the time the indebtedness to the 
plaintiff was created, and at the time his 
judgment was recovered, and are at the pres- 
ent time, stockholders in the said company, 
and that none of said stockholders have paid 
for their stock, and are severally liable for 
an amount equal to the amount of stock 
owned, and the amount unpaid thereon. 
Wherefore, the plaintiff moves for an execu- 
tion against the stockholders, to enforce a 
personal liability to him so far as necessary 
to satisfy his judgment Notice of this mo- 
tion having been duly served upon the stock- 
holders, they have appeared, and resist the 
application on several grotmds: 

1. They claim that said section 11 of chap- 
ter 62 (Wag. St 291) has no application to 
the class of corporations to which the said 
company belongs; but that their liability is 
specifically provided for by section 13 of 
chapter 69 of General Statutes (Wag. St. 336), 
and if so, then they further insist that such 
a motion as the plaintiff makes is not author- 
ized by it, but that any liability on their 
part must be enforced by suit And they 
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also insist that the plaintiff's action against 
the company was not brought within the 
one year required by that section.' This sec- 
tion (section 13, " c. 69, relating to "Manu- 
facturing and Business Corporations") is as 
follows: "No stockholder shall be personal- 
ly liable for the payment of any debt con- 
tracted by any company formed under this 
charter (and it is admitted that the said cor- 
poration was formed under this charter), 
which is not to be paid within one year from 
the time the debt is contracted, nor unless 
a suit for the collection of such debt shall 
be brought against such company within one 
year after the debt shall become due; and 
no suit shall be brought against any stock- 
holder who shall cease to be a stockholder 
in any such company for any debt so con- 
tracted, unless the same shall be commenced 
within two years from the time he shall 
cease to be a stockholder in this company, 
nor until an execution shall have been re- 
turned imsatisfied in whole or in part" 
Wag. St p. 336, § 13. 

The facts relating to the time the plaintiff's 
suit was brought against the company are 
these: His note against it fell due June 27, 
1867, and he brought suit thereon in the state 
court March 20, 1868," against the corporation, 
which defended, and on the trial the plaintiff 
took a nonsuit and then brought his action in 
this court September 18, 1869, and recovered 
judgment Noyember 12, 1870. 

The stockholders also insist: 2. That this 
coxu:t, not having, by rule, adopted the above- 
mentioned special provisions of the state 
statutes as to enforcing the individual lia- 
bility of stockholders, has no power to grant 
the motion or make the order asked for by 
the plaintiff. It is admitted by stipulation 
that the persons named in the motion are 
stockholders, as stated therein, and that they^ 
have only paid twelve and one-half per cent 
upon the par value of the shares of stock 
owned by them respectively. It is also ad- 
mitted that the corporation debtor was form- 
ed under the seventh article of chapter 69 
of the General Statutes of 1865. Rev. St 
1865, p. 367; 1 Wag. St 332. 

Glover & Shepley, for the motion. 
Chester Harding, Jr., & W. S. Pope, for 
stockholders. 

Before DHJl^ON, Circuit Judge, and TREAT, 
District Judge. 

DILI/ON, Circuit Judge. I am inclined to 
the opinion that a non-resident creditor of a 
Missouri corporation who has obtained judg- 
ment in this court is entitled to the same 
or similar remedies, by execution or other- 
wise to enforce it, that creditors have who 
obtain like judgments in the state courts, and 
that it is not indispensable or necessary, in 
order to give this right that there should be 
a rule of court adopting those portions of the 
state statutes which provide the manner in 
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which the individual liability of the stock- 
holders shall be summarily enforced. What- 
ever doubt there might be upon this subject 
seems to be removed by the act of June 1, 
1872 (17 Stat. p. 197, §g 6, 7); But under the 
view we take of the case it is not necessary 
for the court now to give any opinion upon 
this question. 

Admitting, then, for the purposes of this 
case, that the plaintiff is entitled to all the 
remedies and processes for enforcing pay- 
ment of his judgment that he covdd have if 
he were in the state court, we are thus brought 
to the question whether his motion for an ex- 
ecution against the stockholders Is well tak- 
en. It will be observed that he proceeds by 
motion and not by suit, and his motion is 
confessedly founded upon section 11 of chap- 
ter 62 of the General Statutes of Missouri 
(Wag. St. p. 291, § 11). This section is copied 
in full in the statement of the case. If the 
px'ovisions of the section apply to the class 
of corporations to which the Cambridge Gas 
Stove and Boiler Company belonged— that is 
to say, if they apply to "manufacturing and 
business corporations," such as are provided 
for by chapter 69 of the General Statutes 
(Wag. St 332), the plaintiff, it seems to me, 
brings his case within its requirements, and 
as against any objections which the stock- 
holders have made, would appear to be en- 
titled to the order he seeks; but does the 
above-mentioned section 11 of chapter 62 ap- 
ply to manufacturing and business cor- 
poi*ations organized under chapter 69? Chap- 
ter 62 relates to the general powers and lia- 
bilities of private corporations, and it is in 
this chapter section 11 occurs. Chapter 63 
relates to railroad companies; chapter 64 to 
plank-road companies; chapter 65 to tele, 
graph companies; chapter 67 to eminent do- 
main; chapter 68 to savings banks and fund 
companies, and chapter 69 to manufacturing 
and business companies. It is admitted that 
the corporation debtor to plaintiff was organiz- 
ed under this chapter. The thirteenth section 
of this section of this chapter makes specif- 
ic provisions in relation to the personal liabili- 
ty of stockholders in companies formed under 
that chapter. This section is as follows: "No 
stockholder shall be personally liable for the 
payment of any debt contracted by any com- 
pany formed under this chapter which is not 
to be paid within one year from the time the 
debt is contracted, nor unless a suit for the 
collection of such debt shall be brought 
against such company within one year after 
the debt shall become due; and no suit shall 
be brought against any stockholder who shall 
cease to be a stockholder in any guch com- 
pany for any debt so contracted, unless the 
1 same shall' be commenced within two years 
from the time he shall cease to be a stock- 
holder in such company, nor until an execu- 
tion shall have been returned unsatisfied, in 
whole or in part" 1 Wag. St. p. 336, § 13. 

General provisions (such as section 11 in 
chapter 62) must give way to specific pro- 



visions (such as section 13 in chapter 69) in- 
consistent with the more general expression 
of the legislative will. This is a familiar 
principle, and it is undeniable that, so far 
as there is any conflict between section 11 
and section 13 above named, the latter ex- 
clusively applies to the corporations and 
stockholders to which it refers. And the legis- 
lature having undertaken to cover all the 
ground that is embraced in the more general 
provision. It Is perhaps equally clear that 
section 13 of chapter 69 alone applies to all 
companies formed under chapter 69, of which 
the corporation concerned in this case is one. 

This being so, has the plaintiff brought 
himself within the requh'ements of section 
13? We think not He proceeds by motion, 
but no such mode of procedure is authorized 
by this section; but, on the contrary, it con- 
templates and requires that the proceeding 
to enforce the personal liability of the stock- 
holder shall be by "suit brought against" him 
as such stockholder, to be commenced within 
two years from the time he ceases to be a 
stockholder. This is apt language to describe 
a proceeding by suit, but not one by motion. 
On this ground, therefore, the plaintiff's appli- 
cation, which is by motion and not by suit, 
must be denied. 

But if this should be regarded as too tech- 
nical a view of the statutes, we are also of 
opinion that the motion, conceding it to be 
a proper remedy, must fail, for the more sub- 
stantial reason that the plaintiff's suit against 
the company was not brought within one 
year after the debt became due on which 
his judgment was recovered. That suit must 
be brought within one year after the cred- 
itor's debt matures is expressly made one of 
the conditions of "personal liability for the 
payment of any debt contracted by any com- 
pany formed vmder this chapter." Chapter 
69. 

The plaintiffs debt became due June 27, 
1867, and his suit in this court was not 
brought until September 18, 1869— over two 
years after his claim matured. He had in the 
meantime, however, March 20, 1868, brought 
suit In the state court, and on the trial, 
December 14, 1868, taken a nonsuit, and he 
claims that he had a year thereafter in which 
to bring a new action and to preserve the per- 
sonal liability of the stockholders. 

The company is the principal debtor, and 
under the statute the personal liability of 
the stockholder to the creditor is collateral; 
the creditor must first exhaust his remedy 
against the corporation. McCIaren v. Fran- 
ciscus, 43 Mo. 452, 463. 

The stock in this company is transferable; 
and all the different provisions of section 
13 are special limitations on the duration 
of the personal liability of the stockholder. 
The debt must be one to be paid within a 
year, suit must be brought within a year 
after it falls due; and suits against stock- 
holders who cease to be such must be brought 
within two years after that event 
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There Is no authority to iraport the pro-- 
visions of the general statutes of limitations 
as to the effect of a nonsuit (2 Wag. St p. 919, 
§ 19) into the special limitations of section 
13, in relation" to the personal liability of 
stocTiholders in corporations. The general 
limitation statutes refer to the class of ac- 
tions therein specially described in which the 
present proceeding is not embraced. 

In view of the manifest purpose of the leg- 
islature by the special provisions limiting the 
duration of the pei-sonal liability of stock- 
holders;— in view of the fact that a judgment 
against the corporation is essential* to direct 
summary liability on the part of the stock- 
holder to the creditor, we hold that the suit 
in which such judgment is obtained must be 
one which was brought within one year after 
the debt, in respect of which it is thus sought 
to make the stockholder individually respon- 
sible, fell due. 

If this is a correct construction of the stat- 
ute, the present motion must faiL It is ar- 
gued that this limitation of one year only 
applies to the double liability— that is, to the 
personal liability for an amount equal to 
the stock, and not to the liability of the stock- 
holder, as a debtor to the corporation, for his 
unpaid stock. Undoubtedly, under the consti- 
tutional provision then in force, the stock- 
holder was individually liable, both for the 
amount of his unpaid stock, and in an ad- 
ditional amount equal to the amount of his 
stock. In section 11 of chapter 62 the ex- 
ecution therein provided for against the stock- 
holder may be ordered to be issued in re- 
spect to both of these liabilities. 

Without the aid of any statute, the unpaid 
subscriptions to the capital stock constitute 
a fund available to creditors who are unable 
to make their demands from the corporate 
debtor, and equity will lend its aid to en- 
force payment for the benefit of creditors. 
See Briggs v. Penniman, S Cow. 387; Wood 
v. Dummer [Case No. 17,944]; Ward v. Gris- 
woldville Manuf'g Co., 16 Conn. 593; Henry 
V. VermilUon & A. R. Co., 17 Ohio, 187; Ang. 
& A. Corp. §§ 602, 603, et s'eq.; Mann v. 
Pentz, 3 Comst [3 N. Y.] ^5, 422; Adler v. 
Milwaukee Pat. Brick Manuf g Co., 13 Wis. 
57; Pettibone v. McGraw, 6 Mich. 441; Spear 
V. Crawford, 14 Wend. 20. 

The language of the 13th section of chapter 
"69, which, as we have above held, is the one 
which applies to corporations, such as the 
debtor corporation in this case, is, that "No 
stockholder shall be personally liable for the 
payment of any debt contracted by any com- 
pany, unless suit for the collection of such 
debt be brought against the company within 
one year after the debt shall become due." 

This language is certainly very broad, and 
extends to the personal liability of the stock- 
holder for the payment of any debt contract- 
ed by the company. We hold, that so far, 
at least, as respects this summary proceeding, 
it bars the creditor of the right to resort to 
it, even in respect to unpaid subscriptions, 
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if he has not brought his suit against the 
company, within the year. 

Whether the creditor may not have a rem- 
edy in equity against the stockholder to en- 
force payment for his stock, which is inde- 
pendent of statute provisions, and may thus 
escape the one year's limitation in section 
13, is a question upon which we are not re- 
quired to pronounce any opinion. Motion de- 
nied. 

[Subsequently the plaintifE filed a bill in eq- 
uity, which was dismissed. Case No. 6,196a.J 

NOTE. Construction of -similar statute re- 
quiring suit against the corporation to be 
brougnt within one year after debt becomes due: 
Fisher v. Marvin (1866) 47 Barb. 159; Tarbell 
V. Page (1860) 24 111. 46; Hovey t. Ten Broeck 
(1865) 3 Rob. (N. Y.) 316. See, also, Byers v. 
Franklin Coal Co. (1870) 106 Mass. 131. 

Remedy in equity by judgment creditor, 
against stockholders, to compel payment of bal- 
ance due on their several subscriptions to their 
stock: Ogilvie v. Knox Ins. Co. (1859) 22 How. 
[63 TJ. S.] 380; Adler v. Milwaukee Pat. 
Brick Manuf g Co. (1860) 13 Wis. 57, and cases 
cited. 

Remedy of assignee in bankruptcy of an in- 
solvent corporation to enforce unpaid subscrip- 
tions to its stock: Payson v. Stoever [Case No. 
10,863]. 

jurisdiction of the United States circuit 
court in such case: Payson v. Dietz [Id, 10,- 
861]. 

Effect of change of charter on the personal 
liabilitv of the stockholder: Payson v. Stoever 
[supra]; Ashton v. Burbank [Case No. 582], 

Power of corporation to forfeit stock, and ef- 
fect: Ashton V. Burbank [supra]. 
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HASKINS V. HARDING et al. 

[7 West. Jur. 622.] 

Circuit Court, E. D. Missouri. 1873. 

COEPOKATIOSS— LtABIUTT OP STOCKHOLDERS — 
LiMlTATIOSS. 

Where by statute a special and particular 
remedy is provided against stockholders in favor 
of creditors for the debts of the corporation, 
the remedy thus given is exclusive of all the 
remedies, -legal and equitable, and must be pur- 
sued. The limitation upon the remedy provided 
by the statute, will bar a proceeding by the cred- 
itor by bill in equity to compel the stockholder 
to pay up his unpaid subscription. 

[This was a suit by a judgment creditor 
against the stockholders of a manufacturing 
corporation to recover the amount of their 
unpaid subscriptions to the stock. A motion 
for execution had previously been denied. 
Case No. 6,196. Heard on demurrer to the 
answer,] 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

TREAT, District Judge. The bill discloses 
that a corporation, of which defendants were 
stockholders, was .a manufacturing corpora- 
tion, formed under chapter 69 of Revised 
. Statutes of Missouri. It seeks to charge said 
stockholders to the extent of their unpaid 
.subscriptions to the stock, for the judgment 
.debt recovered by the corporation in thi.-t 
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■court, in 1870. The answer sets out that the 
note on which the judgment was recovered, 
became due June 27, 1867, and that the suit 
here was brought September IS, 1869. The 
demurrer to the answer presents two ques- 
tions: one as to the general equities under 
the facts stated, as to the condition and acts 
of the plaintiff and stockholders in the or- 
ganization and proceedings of the corpora- 
tion and its stocliholders, and the other as 
to the provisions of the state statute applica- 
ble to manufacturing corporations. The gener- 
al proposition, as heretofore held in this case, 
is ti'ue, that the unpaid subscriptions to stock 
are in equity a trust fund for the benefit of 
creditors of a corporation, which equity may 
lay hold of. Such was the unquestionable 
rule, independent of statutory requirements; 
but when the statute creating a corporation, 
or under which it is organized, prescribes a 
specific mode of enforcing liabilities upon un- 
paid subscriptions, and limits the time in 
which suits may be brought against stock- 
holders for debts due by the corporation, is 
the remedy confined or limited by the stat- 
ute? It is on this point that the court has 
hesitated. Counsel did not aid the court by 
referring to, or producing any of the deci- 
sions of the many state courts wherein the 
point has been considered. A provision simi- 
lar to that in the Missouri statute, and in- 
volving the principle to be determined, exists 
in several states whose courts have been re- 
quested to pass upon the proposition. In the 
Massachusetts Statutes there are several pro- 
visions, concerning the liabilities of oflScers ' 
and stockholders, under differing circum- 
stances, with marked differences between 
manufacturing and other corporations. By 
section 30 of chapter 38 of the Massachusetts 
act— when stockholders of a manufacturing 
corporation are liable for the debts of the 
company— then: persons or property may be 
taken therefor on attachment or execution is- 
sued against the company, in the same man- 
ner as on writs or executions against them 
for individual debts. Section 31 of said act 
authorizes the creditor, instead of proceeding 
under the preceding section, or section 29, to 
have his remedy by bill in equity. The act 
(section 16) provides that all the members of 
such a coi*poration shall be jointly and sev- 
erally liable for all debts of the company un- 
til the whole amount of the capital stock 
shall have been paid in, and a certificate 
thereof made out and recorded. On those 
provisions the courts of that state have held 
"that individual liability of stockholders in 
manufacturing corporations was one of a par- 
ticular and limited character, or to be en- 
forced only in the mode and by the use of 
the particular remedy named in the statute." 
4 Allen, 235. "In Gray v. Coffin, 9 Gush. 199, 
it is said that this individual liability is one 
<iepending upon provisions of positive law, 
a.nd is to be construed stiictly." In Brickson 
V. Nesmith, 4 Allen, 236, it is held with ref- 
erence to this class of statutes that "when 



the statute confers a right and prescribes a 
remedy, that particular remedy, and that 
only can be pursued." The various decisions 
in 4 Allen, 239, 396, 577, show with what 
technical rigor the statutory provisions have 
been interpreted. 

In that and other states, where, as in Mis- 
souri, summary or specified modes of pro- 
ceeding against stockholders or officers of a 
corporation, for debts of the corporation, are 
prescribed by the statute, and discrimina- 
tions as to the modes of proceeding ai'e made 
between stockholders and officers of manu- 
facturing and other corporations, the general 
doctrine, as laid down by the courts, is that 
the modes prescribed are exclusive of all 
other. It seems not in accordance with gen- 
eral equity principles pertaining to corpora- 
tions which maintain that stockholders who 
have not paid up their subscriptions, shall 
be charged with the amount unpaid thereon 
for the benefit of the corporate creditors, as 
having practically in their hands a trust 
fund applicable to corporate debts. But, un- 
der chapter 69, as to manufacturing corpora- 
tions, no specific mode of enforcing the a'ed- 
itors' rights is prescribed, and therefore a 
suit in equity may be proper within the lim- 
it as to the time named for bringing the 
same. An examination of the authorities 
shows that where state statutes have given 
the same, or more summary remedies against 
the stockholders, and have prescribed hmita- 
tions as to the time of pursuing the i*emedies, 
the com-ts hold that the statutory limitations 
and remedies were designed to and must 
prevail, notwithstanding the previously exist- 
ing remedies in equity; in other words, that 
the statutes, instead of giviug new and cum- 
ulative, have presented exclusive remedies, 
and fixed to them positive limitations. Chap- 
ter 69 of the Missouri Revised Statutes (sec- 
tion 13) is in these words: "No stockholder 
shall be personally liable for the payment of 
any debt contracted by any company formed 
under this chapter, which is not to be paid 
within one year from the tirhe the debt is 
contracted, nor unless a suit for the collec- 
tion of such debt shall be brought against 
such company within one year after the debt 
shall become due," etc. By the general cor- 
poration act {chapter 92, § 11), the execution 
to be issued thereunder, in eases to which 
the same applies, is against any stockholder,** 
"to an extent equal in amount to the stock 
by him or her owned, together with any 
amount unpaid thereon." The summary rem- 
edy therefore included unpaid subscriptions, 
as well as the double liability then existing; 
both were placed on the same footing, and 
s abject to the same rules. If, then, the stat- 
utory modes of proceeding are exclusive of 
all former remedies in law and equity, and 
are subject to the limitations prescribed, the 
answer in this case is a complete defense 
under the statute, because the suit was not 
brought within the time limited. 

Thei-e is another attempted defense not set 
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out witli sufficient distinctness, viz: That 
tlie plaintiff entered into an arrangement for 
tlie formation of tliis company upon tlie basis 
of 12^^ per cent, paid up capital, -with a view 
of giving moneyed value to Ms patent, and 
induced these stockholders to enter upon such 
An arrangement for his benefit, whereby he 
betrayed them into heavy losses, to his great 
gain, and now seeks to secure further in- 
■equitable and unconscientious advantages. 
As that defense is not fully set forth, it is 
not passed upon. It is ruled on this demur- 
rer that, as the answer shows that the manu- 
-facturing company against which judgment 
was had, was not sued until more than ohe 
year after' the debt was due on which suit 
was brought and judgment had, the credit- 
ors' right of action against the stocliholders 
is lost Demurrer overruled. 
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Case 3Sro. 6,197. 

HASLETT et al. v. The ENTERPRISE. 

[19 Int Rev. Rec. 108.] 

District Court, D. New Jersey. 1874. 

ADMIRALTT — JUBISDICTIOX — MARITIME LlE^IS — 

Work asd Materials. 

1. A barge without mast, bowsprit, rudder, 
sails, or any other propelling power, used as a 
mere transport in the harbor of New York, and 
owned by residents of Jersey City, was brought 
to the latter place for repairs. The owners fail- 
ing to pay for the necessary work and materia 
als, a proceeding in rem. was instituted against 
the craft, at her domestic port, in which it 
was claimed that a maritime lien existed for the 
work done and materials furnished. Eeld, that 
-since the change of the twelfth rule in ad- 
miralty (May 6, 1872), where a lien upon a ves- 
sel is given by the local law of the state, a 
proceeding in rem. may be used in the admiral- 
ty court, to enforce it. 

2. Whether, since the abrogation of the said 
rule prohibiting it, such a proceeding will lie, 
where there is no local law recognizing the lien, 
■quaere? 

3. The said barge being a vessel engaged in a 
maritime service upon navigable waters, was 
subject to the lien. 

[This was a libel in rem by Henry Haslett 
and Henry Foster, partners, etc., against the 
barge Enterprise, etc, for repairs.] 

Mr. Wortendyke, for libellants. 
Mr. Ransom, for claimants. 

NIXON, District Judge. This is alibel filed 
against the barge Enterprise, etc., for neces- 
sary materials furnished and work and la- 
bor performed by the libellants in repairing 
the barge in her home port The claimant 
intervenes as owner, acknowledges the fur- 
nishing of matei'ials and doing repairs by 
libellants, but claims that the libel should be 
•dismissed upon two grounds. (1) Because 
no maritime lien exists on the barge for the 
said materials, work and labor, the materials 
having been furnished and the work £tnd 
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labor done and performed in Jersey City, the 
home port where the libellants and respond- 
ent reside. (2) Because the barge is not a 
sea-going vessel, having no masts, bowsprit, 
sails, rudder, or any other propelling or di- 
recting power. 

1. The present unsettled state of the law 
in this country as to the right of material 
men for a lien upon domestic ships for ma- 
terials furnished and labor performed has, 
doubtless, arisen from the disposition of the 
supreme com't at the outset to recognize the 
restrictions upon admiralty jtnrisdiction 
which grew up in England on account of the 
jealousy and unreasonable prejudice of the 
courts of the common law against the courts 
of admiralty. 

The civil law, the general maritime law, 
and the particular maritime codes of the con- 
tinent of Europe, do not seem to have made ' 
any distinction between foreign and domes- 
tic vessels, but have always extended the 
lien upon both for labor* performed and ma- 
terials furnished for repairs. 3 Kent, Comm. 
168; Ben. Adm. §§ 271, 272. Such also was 
the practice of the English admiralty until 
the times of Charles II., when the courts of 
common law, continuing their interference 
by prohibitions to the admiralty, and impreg- 
nated with the common law notion that there 
could be no lien where there was no posses- 
sion, decided that material men and mechan- 
ics furnishing repahrs, had no particular lien 
upon the ship itself for the recovery of their 
demands; and this limitation to the jm'isdic- 
tion of the English admiralty substantially 
continued until the adoption of the federal 
constitution in 1789. The constitution of the 
United States (article 3, § 2) declares that 
"the judicial power shall extend to all cases 
.... of admiralty and maritime jurisdic- 
tion." The judiciai-y act of 1789 [1 Stat. 73) 
established the district courts of the United 
States, and granted to them "exclusive orig- 
inal cognizance of all cases of admiralty and 
maritime jurisdiction," allotting to this court 
exclusive admuralty jurisdiction in the words 
of the constitution. 

A difference of views;, leading to diverse 
action, for some time existed in the subordi- 
nate courts of the United States and among 
the judges upon the question whether this 
jurisdiction should be exercised by the dis- 
trict court according to the principles and 
practice of com'ts of admiralty in commercial 
nations generally, or whether it was limited 
and interpreted by the cases of admiraltj- 
jurisdiction in England when our constitu- 
tion was adopted. In De Lovio v. Bolt 
[Case No. 3,77-6], Mr. Story, in an opinion in- 
dicating a profound investigation of the sub- 
ject, contended for the general jurisdiction, 
while Chancellor Kent, in 1 Comm. 377, ex- 
pressed a doubt whether the framers of the 
constitution intended to confer upon the ad- 
miralty court anything more than that limit- 
ed jurisdiction which was settled and in 
practice imder the English jurisprudence 
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when the constitution was made. To the 
same effect was the judgment of Mr. Justice 
Baldwin in Bains v. The James and Carli- 
erine [Case No. 756]. But the question has 
now been settled by the supreme court. In 
a line of decisions beginning in 1847, with a 
divided court, in Waring v. Clark, 5 How. 
[46 U. S.] 441, and ending in 1870, with an 
unanimous opinion, in Insux*ance Co. v. Dun- 
ham, 11 Wall. [78 U. S.] 1, we have a 
series of judgments aflSrming the doctrine 
that the admiralty and maritime jiKisdiction 
of the United States is not to be limited by 
the statutes or judicial prohibitions of Eng- 
land, but that it extends, as to the locus or 
territory not only to the main sea, but to all 
the Davigable waters of the United States, 
or bordering on the same, whether "land- 
locked or open, salt or fresh tide, or no tide;" 
and that as to conti-acts, the true criterion is 
their nature and subject matter, without re- 
gard to the place where they are made. 
The general jm-isdiction of the admiralty 
courts of the United States being thus es- 
tablished it would seem to be necessary in 
any given case only to inquire, not where 
did the contract arise, in reference to the res- 
idence of the owner, but what is its nature? 
Does it pertain to navigation? Is it mari- 
time as to its subject matter? And if these 
questions are answered in the affirmative, 
then it is a case of admiralty and maritime 
jurisdiction, and, as such, is only cognizable 
in the admiralty courts of the United States. 
The Moses Taylor, 4 Wall. [71 U. S.] 411; 
The Hine v. Trevor, Id. 555; The Belfast, 7 
Wall. [74 U. S.] 624. 

Although the supreme court has reached 
the result that the jurisdiction in admiralty 
is not to be restricted by the statutes and 
prohibitions that limited the English admi- 
ralty, yet, in the consideration of particular 
cases, it has shown an indisposition to in- 
clude within the jurisdiction of the American 
admiralty many subjects which have always 
been regarded as maritime in their charac- 
ter by'the civil law, and the recognized mari- 
time codes of the commercial world. For in- 
stance, it was decided in People's Ferry Co. 
V, Beers, 20 How. [61 U. S.] 393, that the 
building of a ship was not a maritime eon- 
tract; and that the admiralty courts of the 
United States had no authority to enforce a 
lien claimed by the builder for materials 
furnished and work done in its construction. 
The doeti'ine of this case was re-affirmed in 
Roach V. Chapman, 22 How. [63 U. S.] 129, 
and extended to the engine and boilers fur- 
nished to a new steamer. Mr. Justice Grier, 
in delivering the opinion of the court, says, 
"A contract for building a ship or supplying 
engines, timber or other materials for her 
construction, is clearly not a maritime con- 
tract." It is, doubtless, the duty of the sub- 
ordinate courts of the United States to accept 
these decisions as the law of the American 
admiralty. They accord with the English 
doctrine on the subject; but are directly op- 



.posed to the maritime codes of other na- 
tions, which not only regard the building of 
a ship as a maritime contract, but give a lien 
to the builder, for work done and materials 
furnished. Ben. Adm. § 264. Whether they 
are reconcilable with what was said by the 
same court, in the more recent case of In- 
sm-ance Co. v. Dunham, supra, to wit, (1) 
that the admiralty and maritime jm-isdiction 
of the United States is not to be limited by 
the restrictions imposed upon the English 
admiralty, but is to be interpreted by a mora 
enlarged view of its essential nature and ob- 
jects, and with reference to analogous juiis- 
diction, in other countries, constituting the 
maritime commercial world as well as to that 
of England; and (2) that the English rule, 
which concedes jurisdiction, with a few ex- 
ceptions, onl3' to contracts made upon the sea 
and to be executed thereon — making locality 
the test— is entirely inadmissible; and that 
the ti'ue criterion is the nature and subject 
matter of the contract, as whether it was a 
maritime contract, having reference to mari- 
time service and maritime transactions— it 
must be left to that high tribunal to consider 
and decide. 

Again, as we have before stated, the civil 
law and the maritime codes of these coxm- 
tries, which have adopted its principles, give 
a lien or privilege upon the vessel to the per- 
son who furnishes repairs or performs labor, 
upon her, whether abroad or at home. Such 
jurisdiction has for many years been prohib- 
ited to the English admiralty— a lien there 
being allowed only for repairs and necessa- 
ries, when the ship is abroad. Watkinson 
V. Bernadiston, 2 P. Wms. 367; Buxton v. 
Snee, 1 Ves. Sr. 154. The supreme court has 
ah-eady held that in either case the contract 
was maritime and therefore within the jm-is- 
diction of the admiralty courts; but, adopt- 
ing the English rule, no lien has been recog- 
nized in favor of material men and mechan- 
ics, who fui-nish repairs and perform labor 
upon the ship in her home port, unless a lien 
has been given by the local law. Admiralty 
jurisdiction existing in a large class of cases, 
wholly independent of the doctrine of liens, 
it decided in the case of The General Smith, 
4 Wheat. [17 U. S.] 43S, that the general 
maritime law, following the civil law, es- 
tablished a specific lien upon a foreign ship, 
for repairs and necessaries, which might be 
enforced by proceedings in rem.; but no par- 
ticular lien being given upon domestic ships 
for like services, in such a case a suit in per- 
sonam only was maintainable, unless it ap- 
peared that the municipal law of the state 
where the ship belonged and the services 
were rendered, gave or recognized a lien. 

Perhaps no decision of a case in any court, 
has awakened more comment and criticism, 
than the case of The General Smith [supra.] 
It was an effort to compromise the long 
standing feud, and contest for jurisdiction, 
between the common law and admiralty 
courts, and, like most attempts of the sor^ 
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was distasteful to the advocates on both 
sides. It was first fiercely attacked, eight 
years after the decision, by llr. Justice John- 
son, in Ramsey v. Allegre, 12 Wheat [25 U. 
S.] 614, because it departed from the English 
doctrine, in recognizing general admiralty 
jurisdiction over the contracts of domestic 
material men for repairs and supplies, and 
allowed suits in personam, in admiralty, to 
enforce such contracts. On the other hand. 
Its soundness has been seriously questioned 
by elementary writers upon admiralty jiu:is- 
diction and practice, and by judges, who 
hold to the more extended jurisdiction of the 
admiralty courts and repudiate the English 
doctrine, that no implied lien or preference 
exists in such cases; and who are not able 
to understand how the com-t could consist- 
ently hold such contracts to be maritime, and 
yet deny to the libellant the right to proceed 
in rem for the recovery of his debt Ben, 
Adm. § 272; 5 Am, Law Rev. 604; Francis 
V. The Harrison [Case No, 5,03S,] But the 
question again came before the court in 
1833, in the case of The Planter, 7 Pet [32 
XJ. S.] 324, on an appeal from the district 
court of the United States, for the Eastern 
district of Louisiana [Case No. 11,207]. It 
was a libel filed against a steamer in her 
home port, for work done and materials 
found in her repairs. The libel asserted, 
that by the admiralty law and the laws of 
the state of Louisiana, workmen employed 
in the construction or repairs of a ship or 
boat, had the privilege of a lien thereon, for 
the payment of sums due for repairs or ma- 
terials. The answer of the owners averred, 
that they were citizens of Louisiana, resid- 
ing at New Orleans; that the libellants were 
also citizens, and that the court had no juris- 
diction over the case. It was held, on the 
appeal, that the service performed was a 
maritime service, and the case was one of 
admiralty jurisdiction; that the state law 
gave a lien, which could be enforced in the 
admiralty by a proceeding in rem; and The 
General Smith, supra, was quoted and relied 
upon, as exhibiting the correct principle 
which governed the case. And subsequent- 
ly, in 1837, in The Orleans v, Phoebus, 11 
Pet [36 U. "S,j 175," Mr. Justice Story, in 
delivering the opinion of the court, made ref- 
erence to the foregoing case of The Planter, 
In order to correct a misapprehension which 
seemed to exist respecting its scope and pur- 
port, and incidentally reaffirmed the general 
doctrine of the case. He said that that de- 
cision authorized the conclusion that courts 
of admiralty could only enforce these liens 
of the local or state law which were given 
upon maritime contracts; that in The Plan- 
ter the contract was treated as a maritime 
contract; and the lien, under the state laws, 
was enforced in the admh:alty, upon the 
ground that the court, under such circum- 
stances, has jurisdiction of 'the contract as 
maritime; and then the lien, being attached 
to it; might be enforced according to the 
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mode of administering remedies in the ad- 
miralty. The local laws can never confer 
jurisdiction on the courts of the . United 
States. They can only furnish rules to as- 
certain the rights of parties, and thus assist 
in the administration of the proper remedies 
where the jurisdiction is vested by the laws 
of the United States. 

This review of the state of the law in re- 
gard to admiralty jurisdiction to this period 
of time brings us to the consideration of the 
famous twelfth rule in admiralty, which is 
supposed to have exerted a large influence 
upon subsequent adjudications. The sixth 
section of the act, fturther supplementary to 
the Judiciary Act, approved August 23, 1842, 
(5 Stat, 518), authorizing, inter alia, the su- 
preme court, "from time to time, to presci-ibe 
and regulate and alter the forms of writs 
and other process, to be used and issued in 
the district or circmt courts of the United 
States"— that court in 1844 promulgated cer- 
tain rules for the regulation and government 
of the practice of said courts, on the instance 
side, in suits in admiralty, the twelfth rule 
of which was as follows: "In all suits by 
material men for supplies or repairs, or other 
necessaries for a foreign ship or for a ship 
in a foreign port, the libellant may proceed 
against the ship and freight in rem,, or 
against the master or the owner alone, in 
personam. And the like proceeding in rem. 
shaU apply to cases of domestic ships where, 
by the local law, a lien is given to material 
men for supplies, repairs, or other necessa- 
ries," This rule was doubtless prepared un- 
der the foregoing authority to make the pro- 
cess and modes of proceeding in admiralty 
eases to harmonize with the admiralty juris- 
diction of the com'ts, as the supreme court 
had determined it It authorized material 
men to proceed in rem. against the ship and 
freight for supplies and repairs to a foreign 
ship or a ship in a foreign port; and it ap- 
plied a like proceeding in rem. to cases of 
domestic ships where the material men had 
a lien by the local law. The inference to be 
drawn from the rule undoubtedly is, that 
there was no lien for materials, repairs, or 
supplies on a ship in her home port unless 
the same existed by the force and operation 
of the local law. The rule remained unal- 
tered until 1858, and Gh. J. Taney, in The 
St Lawrence, 1 Black [66 U. S,] 530, gives 
the reason for its original adoption, and for 
its subsequent change. He says it was 
adopted as a rule of practice to enforce a 
state Men in the admiralty courts by the or- 
dinary admiralty process; that the state lien, 
however, was enforced not as a right which 
the court was bound to carry into execution 
upon the application of the party, but as a 
discretionary power which the covrt might 
lawfully exercise for the purposes of jus- 
tice, when it did not involve controversies 
beyond the limits of admiralty jurisdiction. 
It was altered because, in ruany of the states, 
the laws were found not to harmonize with 
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the principles and rules of the maritime code; 
that certain conditions and forms of proceed- 
ing were usually required to obtain the lien, 
which differed in different states; and that, 
if the process in rem. were used wherever 
the local laws gave the lien, it subjected the 
admiralty court to the necessity of examin- 
ing and expounding the varying lien laws of 
every state, and of carrying them into execu- 
tion, which was found to be inconvenient, 
impracticable, and troublesome. 

The rule as aihended, and which was to 
take effect from May 1, 1859, read as fol- 
lows: "In all suits by material men for sup- 
plies or repairs or other necessaries for a 
foreign ship or for a ship in a foreign port, 
the libellant may proceed against the ship 
and freight in rem., or against the master 
or owner alone in personam. And the like 
proceeding in personam, but not in rem,, 
shall apply to cases of domestic ships for 
supplies, repairs, or other necessaries." The 
change is in the last clause, and consists in 
expressly applying the proceeding in per- 
sonam to all cases of domestic ships for sup- 
plies or other necessaries, and of expressly 
denying the proceeding in rem. in like cases, 
although a lien should be given by the state 
or local law. When this change was made 
there was a sentiment prevailing that the 
grant to the United States, in the constitu- 
tion, of judicial power in all cases of ad- 
miralty and maritime jurisdiction, was not 
an exclusive grant, but that the states had 
a concurrent jurisdiction, except when its 
exercise by them came into conflict with the 
national legislation on the subject. But 
since then the cases of The Moses Taylor, 
The Hine v. Trevor, and The Belfast [supra] 
have established a different principle, and it 
seems now the settled doctrine that maritime 
liens can be enforced by proceeding in rem. 
only in the district com-ts of the United 
States, and tliat no jurisdiction over them 
exists in the state com'ts. 

It then became apparent that the twelfth 
rule, as amended, prohibiting the use of the 
process in rem. to enforce a maritime lien, in 
the courts of the United States, was equiva- 
lent to denying such a process in every court; 
and that no matter how clearly the right ex- 
isted, there was no remedy anywhere for 
its enforcement The result was another 
amendment, or rather the repeal of the rule, 
and the substitution of the following, in its 
stead, on the 6th of May, 1872. Admiralty 
rule 12: "In all suits by material men for 
supplies or repairs or other necessaries the 
libellant may proceed against the ship and 
freight in rem., or against the master or 
owner alone, in personam." It will be per- 
ceived that the new rule differs from the 
former rules in two important particulars. 
It does not distinguish between foreign and 
domestic vessels, like the preceding amend- 
ment, but embraces both in a single class. 
It makes no mention of a lien given by the 
local law, as the first rule did, but seems to 



assume, although it does not assert, that a 
lien exists in favor of material men by vir- 
tue of the general maritime law. See 7 Am. 
Law Rev. 19. How does this change of tlie 
rule affect the whole subject? Does it mean 
that the court is now prepared to retrace its 
steps on the question of materials furnished, 
and repairs made to domestic vessels and 
hereafter to give a lien, and consequently, 
the process in rem., for the collection of these 
claims? Or does it intend to restore the rule 
of 1844, in regard to liens created by the 
local law and apply the proceeding in rem. 
to domestic ships, in such eases,, and to still 
withhold that remedy for the enforcement 
of such maritime conti'acts, in the absence 
of a local law, giving a lien? "Without any 
exposition of the view of the court, in mak- 
ing the alteration, we are left wholly to con- 
jecture for its motive and intent. We are 
strongly inclined to hold, that so long as the 
supreme court adheres to the doctrine that 
repairs or supplies to a vessel, engaged in 
maritime commerce, is a maritime contract, 
cognizable exclusively in the admiralty— the 
legal consequence of the recent change of 
the twelfth rule, is to authorize a proceeding 
in rem., to enforce such a contract, without 
any limitation upon the right, because the 
vessel happens to be in her home port, or Is 
engaged in a strictly internal commerce 
when the service is rendered. But as juris- 
diction in the present case can be sustained 
upon another ground, which is within the 
authority of the case of The General Smith 
[supra], and whicb ought to be accepted as 
the law in this court until it is overruled by 
the tribunal that made the decision, we pre- 
fer to hold, that by virtue of the first section 
of the act of the legislatmre of the state of 
New Jersey entitled, "An act for the collec- 
tion of demands against ships, steamboats, 
and other vessels," approved March 20, 1857 
(Nix. Dig. 570), a local lien is given to tlie 
libellant for the work done and materials 
furnished to the vessel attached, and which 
is enforceable in this court by tlie proceeding 
in rem. 

2. The second objection to the Jurisdiction 
has reference to the character of the vessel. 
The libel is filed against the barge Enter- 
prise. The answer of the claimant admits 
that the barge is of the burthen of about sev- 
enty-five tons; and that "she is a boat used 
by the respondent for being towed about the 
harbor of New York to transport coal, lum- 
ber, or other materials from one point to an- 
other in the city of Jersey City and the city 
of New York;" and the allegation is, that 
the matters set forth in the libel are not with- 
in the admiralty and maritime jurisdiction of 
the United States, or of this court, because 
"the said barge is not a sea-going vessel, hav- 
ing no masts, bowsprit, sails, rudder, or any 
other propelling or directing power." The ju- 
risdiction in the case does not depend upon 
the question whether the barge was a sea- 
going ship, with the power of self-propulsion. 
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and having the spars, tackle, apparel, and 
furniture deemed necessary for her complete 
equipment, but whether she was a vessel en- 
gaged in a maritime service upon navigable 
waters. The act of the legislature of New Jer- 
sey, which gives the lien in the case was 
passed to aid in the collection of demands 
against ships, steamboats, or other vessels. 
It is admitted that there is no authority in the 
state legislature to enlarge or jegulate the ju- 
risdiction of the admiralty courts; and al- 
though the local law establishes the lien, 
there is no jurisdiction to enforce it here, ex- 
cept in a maritime contract for a maritime 
service. But it is admitted by the respond- 
ent, that we have here a vessel, navigating 
the waters of New York Bay, and engaged in 
transporting coal, lumber, and other mate- 
rials, from point to point, in the cities of New 
York and Jersey City. This is essentially a 
maritime service. Her repairs was a mari- 
time contract, and jurisdiction is not to be re- 
fused, because the vessel is not a ship, with a 
self-directing power, and fully equipped for 
the navigation of the seas. The remark of 
Oh. J. Marshall, in Gibbons v. Ogden, 9 
Wheat [22 XJ. S.] 220, in reference to the 
laws of congress for the regulation of com- 
merce, seems applicable here. To the objec- 
tion that steamboats were not to be included 
within the privileges conferred upon vessels 
by a license, he said: "These laws do not look 
to the principle by which vessels are moved. 
That subject is left entirely to individual dis- 
cretion; and in that vast and complex sys- 
tem of legislative enactment concerning it, 
which embraces everything which the legisla- 
ture thought it necessary to notice, there is 
not, we believe, one word respecting the pe- 
culiar principle by which vessels are propelled 
through the water. * « * Every act, either 
prescribing duties or granting privileges, ap- 
plies to every vessel, whether navigated by 
the instrumentality of wind or fire, of sails or 
machinery." Confusion on this point has, 
doubtless, arisen from the fact, that some of 
the district and circuit courts have held that 
■canal boats, navigating the canals of the 
states, are not within the jurisdiction of the 
admiralty. But it must be observed that 
these decisions rested upon the doctrine of 
the supreme court, as announced in The 
Thomas Jefferson, 10 Wheat [23 P. S.] 428, 
that the admiralty jurisdiction of the United 
States depended upon and was limited to the 
ebb and flow of the tide. That doctrine was 
■overruled in The Genesee Chief, 12 How* [53 
U. S.] 443, and, in all subsequent cases, nav- 
igability, not tide, has been considered the 
true test of admiralty and maritime jurisdic- 
tion. As an indication of the progress and 
growth on this subject, in the mind of a single 
judge, it may be remarked that the late Jus- 
tice Nelson, in The Ann Arbor [Case No. 408], 
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after deciding the case upon its merits, added 
an obiter dictum, that he was inclined to 
think, that a canal boat, exclusively adapted 
to canal navigation, was not a ship or vessel, 
upon the North river, or other navigable wa- 
ters,, within the admiralty jurisdiction, sub- 
ject to maritime liens in the admiralty, for 
breaches of contract for affreightment Ten 
years afterwards, the same great judge, in de- 
livering the opinion of the supreme court in 
The Eagle, 8 Wall. [75 U. S.I 21, not only 
adopted and extended the principle of The 
Genesee Chief, but quoted with approbation 
the ruling of Dr. Lushington in the case of 
The Diana (1 Lush. 539), that the admiralty 
jurisdiction of England extended to a colli- 
sion on the Great Holland canal. Since nav- 
igability has been accepted as the limit of 
the admiralty jurisdiction, rather than the 
ebb and flow of the tide, is it going too far to 
say, that a canal boat, navigating the waters 
of the Delaware and Raritan canal, is as 
much within the jurisdiction of the admiralty, 
as the white-winged ship, "that most perfect 
and wonderful production of- human art," 
which circumnavigates the globe, and exchan- 
ges the products of all climes? 

Mr. Benedict, in the last edition of his 
learned work on the American Admiralty 
(section 217), observes, that "questions have 
sometimes arisen, how far size, capacity, pur- 
pose and mode of propulsion, must enter into 
the definition of a ship or vessel, under the 
maritime law, and cases are found in the 
books, in which ships or vessels are denied 
that character, because their size was small, 
compared with the more capacious construe- . 
tions of modern times, and because they were 
employed in the humble occupations of agri- 
cultural or agrestic commerce. But to those 
structures can hardly be denied the character 
of ships and vessels, which, in every particu- 
lar, are superior to the ships and vessels of 
those countries, and periods, in which the 
great codes of maritime law were promulgat- 
ed and enforced: nor can it make any differ- 
ence, whether the vessel is propelled by the 
wind, the tide, or paddles: by steam, by ani- 
mals, or by the human arm, or towed by an- 
other vessel;" and in section 218, that "a 
scow, a lighter, a ferry boat and probably a 
raft or timber ship, under certain circumstan- 
ces, would be held to be a ship or vessel, and 
subject to the same maritime law as other 
vessels. It is not the form, the construction, 
the rig, the equipment or the means of pro- 
pulsion, that establishes the jurisdiction, but 
the purpose and business of the craft, as an 
instrument of naval transportation." Accept- 
ing this as a correct statement of the law, at 
the present time, it must be held, that the ad- 
miralty jurisdiction of the court extends to 
the barge in controversy, and it is ordered ac- 
cordingly. 
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Case ITo. 6,198. 

ELiSSELL V. BASKET et al. 

[8 Biss. 303; 7 Cent. Law J. 308; 11 Chi. Leg. 

News, 58; IS Alb. Law J. 323; 3 Civ. 

Law Bui. 919.] i 

Circuit Court, D. Indiana. Oct., 1878.2 

Donatio Causa Moetis — Delivery — Title — Cek- 
TiFiCATE OP Deposit— INDOKSEMEST. 

1. Donatio causa mortis must be of personal 
property or ehoses in action, actually delivered 
by the donor to the donee, in apprehension of 
approaching death from an existing disorder, 
or other impending peril, and from which death 
must ensue without any complete intermission. 

2. The gift must vest in the donee a present 
title, though it is defeasible until the death ot 
the donor. 

3. The deceased, the donor, indorsed a certifi- 
cate of deposit to the defendant, but the indorse- 
ment was of such a character as to absolutely 
prohibit the latter from claiming any present ti- 
tle to the money, or any right to demand pay- 
ment until after the death of the donor: Held, 
not to be a donatio causa mortis, 

[See note at end of case.] 

This was a bill In chancery brought by 
Milas J. Hassell as administrator of Hillery 
M. Chaney, deceased, to recover from the 
defendant, Martin Basket, possession of a 
certificate of deposit, which had belonged to 
Chaney before his decease, and which the 
defendant claimed as donatio causa mortis. 

A. & J. E. Iglehart and T. T. Foreman, 
for complainant. 

Shackelford & Richardson, Denby & Kum- 
ler, Jonathau W. Gordon, and J. J. Turner, 
for defendants. 

GRESHAM, District Judge. The bill in 
this case alleges that Hillery M. Chaney, a 
citizen of Sumner county, Tennessee, on the 
8th day of September, 1875, deposited in the 
Evansville National Bank, at Evansville, In- 
diana, $23,514.70, taking a certificate of de- 
posit therefor; that in January, 1876, said 
Chaney suddenly died, and the plaintiff was 
appointed his administrator; that the de- 
fendant, Martin Basket, who was a nephew 
of Chaney, by a fraudulent combination with 
one Bryan, whose wife was a niece of 
Chaney, obtained .possession of the certifi- 
cate of deposit and refused to surrender the 
same on demand; that no consideration of 
any kind passed from the defendant Basket 
to Chaney for the certificate; that Basket 
claimed to hold the same by gift from 
Chaney, but that at the time of such alleged 
gift, and for a long time previously, Chaney 
was of unsound mind. 

The National Bank, its president and cash- 
ier, and Messrs. Shackelford and Richard- 
son, who as the counsel for the defendant 
Basket, have possession of the certificate, 
are made defendants. 
■ The defendant, Basket, by his answer ad- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 18 Alb. Law J. 
323, contains only a partial report.] 

a [Aflarmed in 107 U. S. 602, 2 Sup. Ct. 415.] 



mits the possession of the certificate, and al- 
leges that Chaney, sixty days before his 
death, then being in full possession of all his 
mental faculties, but in apprehension of 
death from a disorder with which he was 
then suffering, with his own hand wrote and 
signed the following indorsement on the 
certificate: "Pay to Martin Basket, of Hen- 
derson, Ky., and no one else, then, not till 
my death. My life seems to be uncertain; 
I may live through this spell, then I will at- 
tend to it myself. H. M. Chaney;" and de- 
livered the paper so indorsed to the defend- 
ant. Basket; that Chaney died of the disor- 
der, and the certificate remained in his (Bas- 
ket's) possession until he placed it in the 
hands of his counsel, the defendants, Shack- 
elford and Richardson; and that the certif- 
icate was a gift to him in trust, as well for 
himself as his brother and sisters, at his op- 
tion. 

The bank and its officers answered, asking 
the protection of the court in the payment 
of the money. Basket filed a cross bill, set- 
ting up the gift as in his answer, and the 
plaintiff answered, traversing the material 
allegations. General replications were filed 
to all the answers. 

For several years before his death Chaney 
had been in failing health, complaining of 
dyspepsia, and physicians had treated him 
for that disease. During the sixty days that 
elapsed between the delivery of the indorsed 
certificate to Basket, and Chaney's death, in 
January, 1876, he was generally up and 
about his premises looking after his busi- 
ness, as he had done for months previously. 
It appeared from a post mortem examina- 
tion that he had also suffered from consump- 
tion. The testimony conclusively shows 
that at the time the certificate was deliver- 
ed to Basket, Chaney was not in extremis, 
and that he did not act In apprehension of 
immediate death. On this point there was 
no serious controversy. Chaney's domicile 
being in the state of Tennessee at the time 
of his death, the laws of that state deter- 
mine the succession to his personal property. 

In construing the statutes of Tennessee, 
relating to wills, the supreme court of that 
state has held that nuncupative wills must 
be made in extremis. Hatcher v. Millard, 2 
Cold. 30; Gwin v. Wright, 8 Humph. 630. 
Section 2165 of the Tennessee Code, declares 
that no nuncupative will is good unless 
proved by two disinterested witnesses, pres- 
ent at the making thereof, who were spe- 
cially requested by the testator to bear wit- 
ness to it The indorsement on the certifi- 
cate has never been probated as a testamen- 
tary instrument according to the laws of 
Tennessee. It follows that the defendant, 
Basket, cannot claim the money as a testa- 
mentary gift 

The plaintiff, as administrator, is, there- 
fore, entitled to the fund in controversy, un- 
less it belongs to Basket, as a gift causa mor- 
tis. It would seem that the courts and law- 
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writers have not always been clear in speak- 
ing pf gifts of this kind. 

In 2 Kent, Comm. *p. 444, we find the fol- 
lowing: "Such gifts are conditional, like 
legacies, and it is essential to them that the 
donor make them in his last illness, or in 
contemplation and expectation of death; 
and, with reference to their efEect after his 
death, they are good, notwithstanding a pre- 
vious will, and if he recovers, the gift be- 
comes void." 

In Story, Eq. Jur. § 606, the gift is thus 
defined: "It is, properly, a gift of personal 
property, by a party who is in peril of death, 
upon condition that it shall presently belong 
to the donee in case the donor shall die, but 
not otherwise. To give it effect, there must 
be a delivery of it by the donor; and it is 
subject to be defeated, by his subsequent 
personal revocation, or by his recovery or 
escape from the impending peril of death. 
If no event happens which revokes it, the 
title of the donee is deemed to be directly 
derived from the donor in his lifetime; and, 
therefore in no sense is it a testamentary 
act" 

AYilliams, In his treatise on the Law of 
Executors and Administrators, in speaking 
of this kind of gift (volume 1, p. 771), says: 
"First— The gift must be with a view to the 
donor's death. Second— It must be condi- 
tioned to take effect only on the death of 
the donor by his existing disorder. * * * 
Third— There must be a delivery of the sub- 
ject of the donation." 

In Nicholas v. Adams, 2 Whart 17, the 
opinion of the court was delivered by Chief 
Justice Gibson, who says: "Donatio causa 
mortis is something spoken of as being dis- 
tinct from a gift inter vivos, the former hav- 
ing sometimes been supposed to be made in 
reference to the donor's death, and not to 
vest before it, but inaccurately, as it seems 
to me; as this gift, like every other, is not 
executory, but executed in the first instance 
by delivery of the thing, though defeasible by 
reclamation, the contingency of survivorship 
or deliverance from the peril. The gift is 
consequently inter vivos." 

Gifts causa mortis must be of personal prop- 
erty or choses in action, actually delivered 
by the donor to the donee, in apprehension of 
approaching death from an existing disorder 
or other impending peril,- and death must en- 
sue from such existing disorder or other im- 
pending peril without any complete intermis- 
sion. 

But without further efiEort to define such 
gifts, it is sufficient to say that they are not 
good and are never upheld without certain 
essential requisites, one of which is delivery, 
actual or constructive, to the donee, or some 
one in trust for him, of the subject matter of 
the gift If the subject of the gift be capable 
of actual delivery, the delivery must be ac- 
tual. Such gifts afford tempting opportuni- 
ties for fraud, and therefore the Roman law 
required them to be executed in the presence 
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of five witnesses. And inasmuch as delivery 
lessens the ' opportunity for fraud, it has al- 
ways been held an absolute requisite to their 
validity. Money on deposit may be delivered 
by a delivery of the certificate of deposit, pro- 
vided there be the intention at the time to 
transfer to the donee the dominion and own- 
ership. It is now setQed that choses in ac- 
tion, whether negotiable or not uaay be the 
subjects of gifts causa mortis. Brunson v. 
Brunson, Meigs, 630; Brown v. Moore, 3 
Head, 671; Meach v. Meach, 24 Vt 591; 
Hanson v. MiUett, 55 Me. 184; Gutting v. 
Gilman, 41 N. H. 147. 

The money itself was not delivered to Bas- 
ket, nor was the certificate so assigned to 
him as to enable him to get possession of it. 
With the certificate, as indorsed, he had no 
right to demand the money from the bank. 
If on his demand the bank had paid the mon- 
ey, such payment would not have protected 
it against another demand by the donor. The 
indorsement was not of such a character as 
to enable Basket to reduce the money to his 
possession. He could not by virtue of the in- 
dorsement have compelled the delivery of the 
money to him by the bank during the life of 
the donor. The donor, by the indorsement 
had not parted with the possession or do- 
mniion of the property. It was still under 
his control. The language of the indorsement 
is certainly inartistic, but its meaning is pat- 
ent In legal effect it is, "If I die in my pres- 
ent illness, it is my intention that, the money 
evidenced by this certificate of deposit shall 
belong to Martin Basket When I thus die, 
and not before, it shall be paid to him." With 
this clear intention of the donor not to part 
with his money as long as he lived, it will 
not do to say that delivery of the certificate 
was a constructive delivery of the money evi- 
denced by it 

But it is said that the subject of a gift 
causa mortis vests in the donee only at the 
death of the donor, and that therefore the 
conditions ^:pressed in the assignment would 
have been implied, if the certificates had been 
delivered, with a blank indorsement, or no in- 
dorsement at all. It must be conceded that 
some of the authorities seem to support this 
view. 

A will is the disposition of one's estate, to 
take effect after his death. Any disposition 
of property to take effect upon the death of 
the owner or donor is testamentary. It is of 
the essence of a bequest that it take effect on 
the death of the testator. It appears by the 
very terms of the assignment that no present 
title or interest in the money could pass to the 
donee durmg the life of the donor. No in- 
strument of writing can be both a last will 
and testament and a gift causa mortis. The 
indorsement was testamentary in character, 
and if it had been properly executed accord- 
ing to the statutes of Tennessee, it doubtless 
might have been probated as the donor's will. 
There is a wide difference between a leg- 
acy and a gift Both possession and title 
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must pass to the donee to constitute a gift. 
This applies as well to gifts causa mortis as 
to gifts inter vivos. The title must pass inter 
vivos, or it never can pass, but will go to the 
donor's legal representative. In a gift inter 
vivos, the donor reserves no right of revoca- 
tion; in a gift causa mortis he does. The 
donee of a gift causa mortis holds the thing 
given, not as bailee of the donor, but as pres- 
ent owner on the condition attached to such 
gifts. A gift causa mortis vests in the donee 
a present but inchoate, or defeasible title un- 
til the happening of the event necessary to 
render it absolute, and therein it differs from 
gifts testamentary and gifts inter vivos. This 
question is discussed in Gass v. Simpson, 4 
Cold. 294. "The property," say the court, 
"must pass at the time, and not be intended 
to pass at the giver's death. « « * Upon 
the happening of the event upon which the 
gift is dependent, the title of the donee be- 
comes by relation complete and absolute from 
the time of the delivery, and that without any 
consent or other act on the part of the ex- 
ecutor or administrator; consequently the 
gift is inter vivos." See, also, Duncan v. 
Duncan, 5 Litt. [Ky.] 12, 

In Parish v. Stone, 14 Pick. 198, the trans- 
fer of choses in action as gifts causa mortis 
is discussed. "These cases," said Chief Jus- 
tice Shaw, in delivering the opinion of the 
court, "all go on the assumption that a bond, 
note, or other security, is a valid, subsisting 
obligation for the payment of a sum of mon- 
ey, and the gift is in effect a gift of the mon- 
ey, by a gift and delivery of the instrument 
which shows its existence and affords the 
means of reducing it lo possession." • 

In the case at bar, the certificate was de- 
livered, as the language of the indorsement 
clearly shows, with no intention of a present 
gift of the money, with authority to the donee 
to reduce it to possession. On the contrary, 
the indorsement was of such a character as to 
absolutely prohibit the donee from claiming 
any present title to the money, or any right 
to reduce it to his possession during the life 
of the donor. 

The donor lived in Nicholas county, Ken- 
tucy, the place of his birth, until 1871, when 
he was sisty years old. He was married to 

Jliss Hanby in 1832, with whom he 

lived thirty-sis years, and by whom he had 
seven children; one son and four daughters 
grew up, maiTied and settled near their 
parents. During these thirty-sis: years, by 
industry, economy and good judgment, an es- 
tate worth some $50,000, was accumulated. 
The evidence shows that the donor was an ec- 
centric man, and his widow testified that he 
was always a hard man to get along with. 
In 1868 he seems to have become fascinated 
with a woman named Nancy Hyatt, with 
whom he established immoral relations, which 
fact became known to the public and his fam- 
ily. The wronged wife's remonstrances and 
entreaties were of no avail in winning back 
to his family the faithless and unfeeling hus- 



band and father. Not content with the in- 
justice already inflicted upon his family, he 
showed himsdf utterly insensible to every 
sentiment of affection and honor by publicly 
attacking the chastity of his wife and deny- 
ing the paternity of all but one of his chil- 
dren. 

It is not pretended that there was the slight- 
est foundation for this monstrous slander, 
and naturally enough a separation ensued, 
when the property was divided by agreement, 
the wife and children getting the home farm 
worth about §8,000. Previous to this strange 
infatuation with the Hyatt woman, the donor 
had the respect and esteem of his neighbors, 
and previous to that time the evidence fails 
to show that he was not attached to his fam- 
ily. Shortly after the separation, and the di- 
vision of the property we find him and Nancy 
Hyatt in Hancock county, Indiana, where, 
after a residence of only four months, by a 
fraud on the jurisdiction of the court, he suc- 
ceeded in having a decree of divorce entered 
in his favor, and straightway he and the 
Hyatt woman went through the formality of 
a marriage. Immediately after this, he and 
his pretended wife removed to Sumner coun- 
ty, Tennessee, and settled upon a farm, where 
they separated after having lived together 
two years. 

The money on deposit, it is claimed, was 
given to the defendant. Basket, a nephew, 
when no one was present but the alleged 
donor and donee, and the remainder of the 
donor's estate all went to other collateral re- 
lations. In such a contest, it must not be 
thought strange if the donee is held to the 
strictest proof of his title. The outraged wife 
and children who had a natural claim upon 
the donor's bounty, will not appeal to a court 
of equity in vain, unlfess their adversary has 
established his right to the money in dispute, 
by the most convincing testimony. 

The allegation of mental unsoundness is not 
sustained by the evidence— it would be well 
for the memory of the donor if it were. 
These views render it unnecessary to consider 
other questions which were argued with 
ability by counsel on both sides. Decree that 
the certificate of deposit be delivered to the 
complainant, and that the money evidenced 
by it be paid to him. * 

[NOTE. An appeal was then taken by the 
defendant to the supreme court, where the de- 
cree was affirmed in an opinion by Mr. Justice 
Matthews, who said that the indorsement was 
invalid, as it did not divest the donor of all pres- 
ent control, and enable the donee to reduce the 
fund into possession at once. 107 U. S. 602, 2 
Sup. Ct. 415. 

[The defendant then made a motion for a re- 
hearing on the ground that the indorsement and 
delivery of the certificate of deposit, if void as 
a donatio mortis causa, was nevertheless good 
as a will of personalty under the laws of Ten- 
nessee, and, passing the title as such, entitled 
the appellant to a decree of payment. The peti- 
tion was denied in an opinion by Mr. Justice 
Matthews, who said that, even if good as a tes- 
tamentary disposition, the fund would neverthe- 
less pass first to the administrator, 108 U, S. 
267, 2 Sup. Gt. 634.] 
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Case M^o. 6,199. I 

In re HASTINGS. 

[4 Am. Law Rev. 173.] 

Circuit Court, D. California. 1869- 

costejipt — acodsatioxs aqainst the coort — 
Name op Pkootok Stbickes prom the Rolls. 

[Name of proctor stricken from the rolls of 
the court for contempt in filing a notice of mo- 
tion to set aside a decree on the ground that the 
same was rendered without any consideration 
or deliberation, without examination of the 
pleadings, proofs or written arguments, and 
was "the result "of either prejudice or corrup- 
tion." and in "willful violation of a known du- 
ty."] 

W. Hastings, proctor in admiralty, brought 
a suit in the United States district court 
against the ship Gentoo, claiming damages 
for alleged ill treatment. The case was tried 
before Judge Hoffman, who delivered an 
opinion, and entered a decree dismissing the 
libel. An appeal was taken by Mr. Hastings 
to the circuit court, and the decree of the 
district court was affirmed by Judge Field, 
Under these circumstances, Mr. Hastings 
gave a notice of a, motion to be made before 
Judge Hoffman, the result of which was the 
following order:— 

HOFFJMAN, District Judge. A rule hav- 
ing been heretofore entered requiring Mr. 
Hastings, a proctor of this court, to show 
cause on this day -why he should not be 
sti-icken from the rolls of the court, or other- 
wise proceeded against as for contempt; and 
the said Hastings being here present in court, 
and being called upon to answer said rule, 
admitted and avowed that he filed with the 
clerk a certain paper purporting to be a no- 
tice of motion, which paper is as follows: — 

"In the Circuit Court of the United States 
for the District of Calif ornia.—Sigmund Aus- 
tin et al., Libellants and Appellants, v. The 
Gentoo (L. Freeman, Claimant), Appellee.— 
In Admiralty. You will please to take notice 
that as soon as appellants can obtain an im- 
partial hearing I will move the court to set 
aside the decree made by the circuit court in 
the above-entitled cause, and grant a hearing 
thereof, on the following grounds; namely: 
First That the decision Is clearly against ev- 
idence. • Second. That the decision is clearly 
against law. Third. That the decision was 
made without examination of the pleadings, 
proofs, furtherproofs, or written arguments in 
said cause, or the questions of law raised and 
submitted therein for consideration and ad' 
judication, and without due or any consider- 
ation or deliberation. Fourth. That said de- 
cision is the result of either prejudice or cor- 
ruption, and made in wilful violation of a 
known duty. And you will further take no- 
tice, that on the hearing of said motion the 
pleadings, proofs, and further proofs adduced 
In said cause and the opinion of the court 
below, the brief or written argument sub- 
mitted by appellee, and the brief or written 
argument submitted by appellants, will be 
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read and referred to on the hearing of said 
motion and affidavits to be filed. 

"W. W, Hastings, Proctor for Appellants. 

"June 23d, 1869. 
"To Messrs. Gasserly & Barnes, E^qrs., Proe- 

tors for Appellee." 

And the said W. Hastings having also ad- 
mitted that he had served a copy of same on 
W. H. Xi. Barnes, proctor and advocate of 
this court, and thereupon having asked the 
court twenty days' time to prepare his de- 
fence and to make good and substantiate the 
charges and statements contained in said no- 
tice, which was by the court refused, and it 
appearing from the files of this court, and al- 
so by the confession of the said Hastings, that 
he had filed and served the paper hereinbe- 
fore set forth— it is therefore adjudged by 
the court that the said W. Hastings is guilty 
of a contempt of this court; and it is or- 
dered that the name of the said W. Hastings 
be stricken from the roll of attorneys, coun- 
sellors, solicitors, proctors, and advocates of 
this court, and this judgment and' order be 
entered on the minutes. 
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Case No. 6,S00. 

HASTINGS et al. v. GBANBERBY et al. 

[3 Cranch, C. C. 319.] i 

Circuit Court, District of Columbia. May 
Term, 1828. 

Statutes — Maryland Act of Descexts— Kon- 
■ Resibest Isfaxts — Decrees. 

1. This court, at Washington, cannot decree 
the sale of the lands of an intestate, if any of 
the heirs are non-resident infants. 

2. Quaere, whether this court, as a court of 
chancery, can decree partition or sale of the real 
estate of an intestate, under the Maryland act 
of descents (Acts 1786, c. 45, § 8) ? 

3. A decree must be according to the allegata 
as well as probata. 

This was a bill In chancery, filed May 19, 
1S25, by the widow and adult heirs of John 
Cranberry, against his infant heirs; stating 
that John Granberry, of Norfolk, died seized 
of lots 2, 3, 4, and 5,- in square 249, in the 
city of Washington, and praying that the 
lots may be divided among the complainants, 
if divisible without loss, &c., and, if not so 
divisible, that they may be sold, and the 
proceeds divided among the complainants, 
&c., and that a commission may issue "to 
five discreet, sensible men," to inquire wheth- 
er the estate may be divided without loss, 
&c., to ascertain the value, and to divide the 
same if divisible, &c.,,and, if not, to report, 
&c., "agreeably to the act of assembly in 
such case made and provided." And as the 
said minors reside out of the jurisdiction of 
this court, the complainants or petitioners 

* [Reported by Hon. William Cranch, Chief 
Judge.] , 



HASTINGS (Case No. 6,200) 



[11 Fed. Gas. page 792] 



pray that a guardian may be appointed; to 
appear and answer; or that a commission 
may issue to three persons, to appoint a 
guardian, &c., and for further relief. And 
the widow,. Susanna Granberry, states that 
she is the mother and natural guardian of 
the defendants; that her husband left no 
other means for the support of the children; 
and prays that she may receive their share, 
to be applied to their support. The bill does 
not state that John Granberry died seized of 
an estate of inheritance, nor does the widow 
ask that her dower may be assigned. On the 
same day a commission was issued to ap- 
point a guardian, and to take the answers of 
the infants, which was done and returned, 
July 8, 1825. By their answer they assent 
to the prayer of the bill. On the 12th of 
April, 1826, a commission was issued to five 
persons, to make partition, &c., if, &c., (hav- 
ing due regard to the widow's dower,) and if 
not, &c., to report, &c., and the value, &c., 
"according to the act of assembly in such 
case made and provided." On the 26th of 
April, 1826, the commissioners gave notice to 
the complainants that they should proceed to 
execute the commission on the 10th May, 
1826; on which day they reported that the 
land could not be divided without loss, &c., 
and gave their reasons, and valued the land 
at $480, and laid off the widow's dower, and 
assigned her lot 5, dmring her life. On the 
13th of January, 1827, the court ratified and 
confii'med the report; the widow filed her 
assent in writing that the land should be 
sold free of her dower, upon receiving a 
compensation. The heirs, who were of fidl 
age, refused to take the land at the valuation, 
and it was sold by the commissioners, . and 
the court allowed her one ninth of the pur- 
chase-money in lieu of her dower. 

Before ORANCH, Chief Judge, and THRUS- 
TON and MORSELL, Circuit Judges. 

CRANCH, Chief Judge (after stating the 
case as above). The court is now moved to 
ratify the sale; and, as non-resident Infants 
are concerned, it is proper that the com't 
should be well ascertained of its authority to 
sell their interest in the land, so that they 
may not be unjustly deprived of their estate, 
and that the purchasers under the decree of 
this court, or under the authority of the com- 
missioners, may be safe. The first question 
is, whether, under the eighth section of the 
act of descents of Maryland (Acts 17S6, c. 
45, § 8), a sale can be made of tbe interest 
of a non-resident infant in lands lying in 
this county, which descended to the infant? 
The words of that section are general, name- 
ly:— "In case the parties entitled to the in- 
testate's estate cannot agree upon the di- 
vision thereof, or in case any person en- 
titled to any part be a minor, the court of the 
county where the estate lies shall issue a 
commission, to ascertain whether the estate 
can be divided without loss, and to ascertain 
the value, and to make partition if it can be 



done without loss; or to sell it if it cannot 
be so divided, and if none of the heirs will 
take it at the appraisement." The sale is 
to be made under the direction of the com- 
missioners, and the purchase-money to be 
Justly divided among those entitled thereto; 
but by the act of 1797 (chapter 114, § 6) the 
sale is not valid until ratified by the court. 

There is nothing in the act of 1786 which 
excepts the interests of non-resident infants 
from its operation. The proceeding is in rem; 
the land is to be divided or sold. It is, there- 
fore, no objection to say that the court has no 
Jurisdiction over the person of the non-resi- 
dent infant, imless the non-residence of the in- 
fant should take away the power which is 
given to the court by the latter part of the 
eighth section, where the expression is also 
general, that "if any minor shall be interest- 
ed, who hath not a guardian, the court from 
which the commission issued shall appoint a 
guardian for the purpose." Yet the fifth 
section of the act of 1797 (chapter 114) says: 
—"And whereas it is doubtful whether or not 
there Is any method of proceeding whereby 
a person holding land, Jointly or in common 
with an infant residing out of the state, may 
obtain partition of the said land, be it en- 
acted that, on a bin filed for the purpose of 
obtaining partition of land, held Jointly or in 
common with an infant residing out of the 
state, the chancellor, on the complainant's 
motion, may direct a commission to issue to 
tiree persons, such as he shall approve, au- 
tiiorlzing them, or any two of them, to go to 
the infant and appoint a guardian, for the 
purpose of answering and defending the 
suit. And authorizing them, likewise, to take 
the answer and return It to the covtrt; and, 
on receiving such answer, there may be the 
same proceedings as if the defendant had 
been regularly summoned, and had been heard 
by guardian appointed by the court" The 
doubt, thus expressed, is only as to the power 
to make partition; yet it must have been 
equally doubtful whether there was a power 
to make sale of the land of a non-resident in- 
fant; for the power to make partition under 
the act of 1786 is co-extensive with the power 
to make sale, and any doubt as to one, must 
have extended to the other. 

Perhaps it may be said that the twelfth 
section of the act of 1785 (chapter 72) gives 
the chancellor the power to decree a sale of 
the lands of a non-resident infant. The 
words are, "That in case any infant, idiot, or 
person non compos mentis, hath, or shall 
hereafter have, a Joint interest, or interest in 
common, with any other person or persons," 
"in any lands" &c. "and it shall appear to 
the chancellor, upon application of any of 
the parties concerned, and upon appearance 
of the infant," &c. "as aforesaid, and hear- 
ing and examination of all the circumstances, 
that it will be for the interest and advantage, 
both of the infant," &c. "and of the other 
person or persons concerned, to sell such 
lands," &c. "or any part thereof, the chancel- 
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lor may order, and direct such lands," &c. 
"to be sold," &C. The expression here also is 
general, "any infant," which comprehends 
non-resident infants. But the expression is 
equally general in the eighth section of the act 
of 1794 (chapter 60), "That in case any in- 
fant," &c. "hath, or shall hereafter have a 
joint interest, or interest ha common, with any 
other person or persons," "in any lands," &c. 
and it shall appear "to the chancellor upon 
application of any of the parties concerned, 
and upon the appearance of the infant by 
guardian to be appointed by the chancel- 
lor for that purpose, and for the purpose of 
answering and defending on the part of such 
infant," &c. "and upon hearing and examin- 
ing all ch:cumstances, that it will be for the 
interest and advantage of all persons con- 
cerned, to make partition of such lands," &c. 
"the chancellor may order and decree parti- 
tion," "in the same manner, and under the 
same regulations as if all parties were of 
fuU age;" yet the act of 1797 (chapter 114, § 
5), shows that such doubts were entertained 
of the power of the chancellor to decree parti- 
tion of the land of a non-resident infant, as to 
Induce the legislature to pass a law to re- 
move them. Here, again, the power to 
make partition was co-extensive with the pow- 
er to make sale, and the doubt as to the for- 
mer was equally applicable to the latter. 
The legislatiu:e removed the doubt as to parti- 
tion, but not as to sale; so that it now re- 
mains quite as "doubtful whether or not 
there Is any method of proceeding whereby 
a person holding land jointly or in common 
with," a non-resident infant, may obtain a 
sale of the land, as it did in 1797, whether he 
could obtain partition. 

Perhaps it may be said that this doubt 
has been removed by the act of 1799 (chapter 
79, § 4), by which it is enacted, "That if any 
bill in chancery hath been or shall be filed 
against an infant out of the state, there shall, 
at the chancellor's discretion, be the same 
proceedings, and the chancellor may decree 
as If the infant were of full age." But if the 
infant defendant and all the other parties 
were of full age, the chancellor would have 
no power to decree a sale of the land against 
the will of either of the parties. He could 
only decree partition. The* doubt expressed 
in the act of 1797 (chapter 114, § 5), was prob- 
ably the doubt of the chancellor himself, who 
had well considered the act of 1786 (chapter 
45, § 8), as well as the several acts enlarging 
his powers as chancellor, and his general 
jurisdiction in equity. It may, therefore, be 
considered a reasonable doubt, and I do no't 
think that a court of law or of equity sbould 
order the sale of an infant's real esate, upon 
doubtful authority. 

There are also other objections to the rati- 
fication of the sale. The bill is of a doubt- 
ful character. It is addressed to the court, 
as a court of chancery, yet it seeks x*elief 
under the act of 1786 (chapter 45, § 8), which 
gives relief in a court of law only, unless the 
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land lies in two or more counties, which is 
not the case here. It does not aver that John 
Granberry died seized of an estate of in- 
heritance; so that it does not appear that 
the complainants have any interest in the 
land. It seeks to have the land divided 
among the complainants, to the exclusion of 
the infants. The widow, (although one of 
the complainants,) does not ask for dower, 
nor aver that she is entitled to it. It is a 
general principle that the decree for a plain- 
tiff must be according to the allegata, as 
well as the probata, and be consistent with 
the prayer of the bill. For these reasons, I 
think, the sale ought not to be ratified. 



Case mo, 6, SOI. 

HASTINGS et al. v. SPENSER et al. 

[1 Curt. 504.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1853. 

Assignment for Benefit of Ckeditors — As- 
signee's AND Counsel Fees not Allowed 
WHEN Fraudulent — ^Law of Rhode Island. 

Where an assignment, made by an insolvent 
debtor, was held voidable, as actually fraudulent 
as against creditors, and the assignee either had 
knowledge of the extraneous facts which ren- 
dered the assignment voidable by creditors or 
the means of knowing them, and was put upon 
inquiry, it was held, that he had no lien as 
against an attaching creditor, upon proceeds of 
the property assigned, for his services in par- 
tially executing the trusts, or for retainers paid 
to counsel. 
[Cited in Re Cohn, Case No. 2,966; Re Kurth, 

Id. 7,948.] 
[Cited in Therasson v. Hickok, 87 Vt. 456; 

Clark V. Sawyer, 151 Mass. 66, 23 N. E. 

726.] 

[This was an action at law by George 
Hastings and others against Gideon L. Spen- 
ser and others.] 

CURTIS, Circuit Justice. This is an action 
founded on the statute law of Rhode Island 
(Digest 118, §§ 21-24), against the defend- 
ants, as the garnishees of Horton & Brother, 
against whom the plaintiffs recovered a judg- 
ment at law in this court, at the Jxme term, 
1851. The questions raised in this case de- 
pend upon the facts stated In the answers 
of the garnishees, which are, in substance, 
that an assignment of a large stock of mer- 
chandise and other property, was made to 
them by Horton & Brother in trust for cred- 
itors, which assignment was decreed by this 
court to be invalid as against the plaintiffs, 
and other creditors of Horton & Brother, at 
the November term, 1852; that immediately 
after that assignment was made, and before 
any creditor had Interposed, by attachment, 
or otherwise, to avoid the assignment, the 
defendants, while proceeding to execute the 
trusts which it declared, sold some part of 
the assigned property, for the proceeds of 

1 [Reported by Hon, B. R. Curtis, Circuit 
JusticeJ , 
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which they admit themselves to be charge- 
able as garnishees; but they claim to deduct 
from these proceeds the sum of four hundred 
dollars, as a compensation for their personal 
services in taking charge of the property, on 
the 10th day of March, when the assignment 
took effect, and keeping the same until the 
17th day of March, when it was attached, 
and for making the sales and collections, 
whence the moneys now in their hands re- 
sulted, during that period of seven days. 
And they also claim the x-ight to make the 
further deduction of the sum of five hundred 
dollars, for so much money paid ty them 
to two counsel for general retainers in respect 
to all questions arising between themselves, 
as assignees, and third persons; the counsel 
having been retained on the fifteenth day of 
March, two days before any attachment of 
the property, though their retainers were not 
actually paid until some months afterwards. 
No question has been made before me con- 
cerning the propriety of the amounts of either 
of these charges, the only question being, 
whether any, or all of them, in part, or in 
whole, are in this proceeding, a legal charge 
upon the fund attached in the hands of the 
defendants. The proceedings in the suit in 
equity by Stewart v. Spenser [Case No. 13,- 
437], in which the assignment was decreed 
to be void, are not in terms, made part of 
this case; but the answers state the fact, 
that the assignment which is therein men- 
tioned is the same which was thus avoided 
by the decree of this court, and the case has 
been argued, on both sides, upon the assump- 
tion that those proceedings, thus referred to, 
are before the court in this case. 

The questions, therefore are, whether as- 
signees, under a deed of trust for creditors, 
voidable by them as actually fraudulent as 
against them, can retain, out of the moneys 
received under the assignment, compensation 
for their personal services, rendered before 
any creditor interposed to avoid the deed, 
and for a general retainer agreed to be paid 
to counsel. The garnishees are to be char- 
ged or discharged, according to the state of 
things existing at the time of the service of 
the process upon them. The question is, 
whether they then held property or moneys 
of the debtor, liable to be taken out of their 
hands, and applied by the law in this process, 
in payment of debts of the principal defend- 
ant. It is not denied that these garnishees 
did at that time hold funds which belonged 
to the debtors, the deed of assignment being 
imperative; but the inquh-y is, whether the 
whole of these funds were liable to be taken 
out of their hands, and applied by the law in 
this process to the payment of debts of their 
assignor. In Thomas v. Goodwin, 12 Mass. 
140, it was held, that although the person 
summoned as trustee may have previoiisly 
received property of the debtor for the pur- 
pose of delaying creditors, yet if he has paid 
the proceeds to bona fide creditors before the 
service of the process on him, he cannot be 



held as a ti-ustee. In Andrews v. Ludlow, 5 
Pick. 32, the same rule was applied to bona 
fide claims of the assignee himself, and it 
was held, that he could retain enough to pay 
himself the amount of all such claims, though 
the assignment was invalid- On the other 
hand, in Bmrlingame v. Bell, 16 Jlass. 318, 
and Harris v. Sumner, 2 Pick. 129, it was 
held, that an assignment, fraudulent on its 
face, or actually fraudulent, could confer no 
lien on the assignees, so as to enable them to 
hold the property against the attachment 
thereof specifically by a creditor. These de- 
cisions are reconcilable. Because, when the 
assignee is proceeded against as a trustee or 
garnishee, he retains, to meet his claims or 
payments, not by force of the invalid deed, 
but by that principle of law which enables 
him to retain funds suflBcient to meet his 
own claims and liabilities, and requires him 
only to pay the balance. He is under no- 
necessity to set up the deed; he has the 
right of retention to that extent, if it were 
wholly invalid, or had never been made. 
And, therefore, if these garnishees had 
claims against the assignors, for bona fide 
debts, contracted independently of the as- 
signment, I do not perceive why they might 
not deduct from the moneys in their hands 
sufficient to satisfy those debts, and by pay- 
ing over the residue discharge themselves 
from liability. But it must be admitted, that 
claims for services rendered in partially exe- 
cuting an assignment actually fraudulent, do 
not stand upon the same ground as bona 
fide debts- If the assignees were themselves 
participators in the fraud, or, in other words, 
if they undertook to execute the trusts, know- 
ing that they were fraudulent and unlawful, 
the law cannot recognize such services as 
ground for a legal claim for compensation, 
and cannot treat them as creditors of the as- 
signors. 

According to the evidence in the suit in 
equity, the assignee knew the contents of the 
assignment, and the facts that the assignors 
had absconded from the state, and carried 
with them some money, when they entei'ed 
on the execution of the triists. The circum- 
stances were so peculiar, that I think they 
were at once put upon the inquiry, how much 
the assignors had carried away with them. 
Their answers declare they did not know 
how much, or that it was any great sum of 
money, until they foimd there was no cash 
on hand, and very few debts receivable. 
When, in point of fact, they learned this, 
does not appear; but it is apparent, they 
had the means of learning it as soon as the 
execution of the trust began; for they then 
had the books and papers of the assignors. 
A party who is put upon inquiry, and has 
the means of knowing a fact, is in equity 
deemed to know it. And I must therefore 
consider that these assignees either knew all 
the facts upon which the deed has been de- 
clared void, or had the means of knowing 
them very soon after the deed was delivered. 
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And when they proceeded, under these cir- 
cumstances, to execute such trusts, I consider 
that they acted at the peril of losing all com- 
pensation for their services, if creditors 
should interpose and the trust be declared 
fraudulent, by reason of facts within their 
knowledge. 

I do not impute to them any intentional 
wrong; but the principles of law must be 
applied to their case. Upon those principles 
they were executing trusts fraudulent as 
against creditors, and they had at least con- 
structive knowledge of the fraud. They can- 
not be treated as creditors upon the footing 
of a claim for such services. The claim to 
retain for the retainers engaged to be paid 
to coimsel is still less tenable. If they can- 
not retain for their own services, rendered 
before creditors interposed, certainly they 
cannot for payments made to resist creditoi*s, 
by setting up a deed, invalid as against cred- 
itors, because actually fraudulent. 
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HASTINGS v. THOMPSON. 
[See Syllabi, 19S.] 
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Case No. 6,303. 

HATCH V. BURROUGHS. 

[1 Woods, 439.] 1 

Circuit Court, S, D. Georgia. Nov. Term, 1870. 

Banks — Pebsonal Liability of Stockholdeks — 
Bills Issued in Aid op the War op Rebel- 
lion — Bona Pide Holder por Value. 

1. The stockholders of the Merchants and 
Planters' Bank of Savannah, whose charter 
provides "that the persons and property of the 
stockholders shall be at all times liable, pledged 
and bound for the redemption of the bills and 
notes of the bank, at any time issued, in pro- 
portion to the number of shares that each indi- 
vidual may hold and possess," are liable as prin- 
cipals to redeem the bills of the bank at their 
face, after the bills have been presented to the 
bank and payment refused, although the as- 
signee of the bank has assets in his hands sufl5- 
cient to pay the bills. 

2. Acts of the legislature of Georgia which 
show upon their face that they were passed in 
furtherance of the rebellion are void. 

3. No matter how illegal or immoral the con- 
sideration of a note or bill may be, it is valid in 
the hands of a bona fide holder for value, unless 
made absolutely void by statute. Notes, bills, 
or other securities issued in aid of the rebellion 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



are valid in the hands of a bona fide holder, for 
value. 
[Cited in Third Nat, Bank v. Harrison, 10 

Fed. 247.] 
[Cited in Sondheim v. Gilbert, 117 Ind. 77, 
IS N. E. 687; Bank v. Portner, 46 Ohio St 
385, 21 N. E. 6bi.] 

4. The act of congress entitled "An act to 
admit the states of North Carolina, etc., to rep- 
j resentation in congress," passed June 23, 1868 
I [5 Stat. 73], did not attempt to reenact lie con- 
stitutions of the states, but merely recognized 
the fact that they had been adopted by the peo- 
ple, and that the states were entitled to repre- 
sentation in congress. 

Heard on demurrer to pleas. 

Wm. Dougherty and A. W. Stone, for plain- 
tiff. 

W. S. Basinger, Wm. Law, J, M. B. Lovell, 
and Robert Falligant, for defendant. 

Before WOODS, Circuit Judge, and ERS- 
KINE, District Judge.. 

WOODS, Circuit Judge. The declaration 
alleges in substance that on January 1, 1860, 
the defendant became a stockholder in the 
Merchants and Planters' Bank of Savannah, 
being the owner and holder of 100 shares in 
the bank, and that he still owns and holds 
the same. That by an act of the legislature 
of Georgia, dated February 13, 1854, said 
bank was incorporated as such. That in and 
by the act of incorporation it was provided 
that the persons and property of the stock- 
'holders should at all times be liable, pledged 
and bound for the redemption of the bUls and 
notes at any time issued, in proportion to the 
number of shares that each individual might 
hold and possess. That on the times speci- 
fied in the declaration, the said bank issued 
and put in circulation the biUs or notes com- 
monly caUed bank bills, which are set out 
and described, making in the aggregate the 
sum of fifty thousand dollars. That after- 
wards the said bank biUs came into posses- 
sion of petitioner for a valuable consideration 
then and there paid by him, and he is now 
the owner and holder and bearer" thereof. 
That afterwards, to-wit, on the Sth day of 
January, 1867, he presented said bills to the 
president and cashier of said bank for pay- 
ment, and payment was refused. That on 
March 15, 1867, he instituted a suit against 
the bank for the recovery of the money due 
on said bUls in the circuit court of the United 
States, for the Southern district of Georgia, 
and on November 25, 1867, recovered judg- 
ment against defendant in said court for 
$50,000, interest and costs, and that after- 
wards on May 23, 1868, an execution was 
issued on said judgment and returned nulla 
bona. That the bank is insolvent, has sus- 
pended payment, and is without property out 
of which said judgment can be made. To 
this declaration the general issue and eight 
special pleas •vv:ere filed. On the 23d day of 
dctober, 1860, by leave an amendment was 
filed to the declaration, to the effect that on 
December first, 1866, plaintiff purchased the 
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bills mentioned in the declaration, for a valu- 
able consideration, to wit, 15 cents on the 
dollar, Tvithout notice or knowledge that said 
bills or any of tliem had been issued, circu- 
lated or used in the late rebellion against the 
United States, or upon any other illegal con- 
sideration whatever, or ha^l been used in any 
illegal manner. To this declaration as 
amended the defendant has filed special 
pleas. The plaintiff demurs generally to the 
second, sixth, eighth and ninth pleas to the 
original declaration, and to the first eight 
pleas to the amended declaration. 

In considering the questions raised by this 
demurrer, we shall follow the order adopted 
by counsel for defendant, and take up first 
the eighth plea to the amended declaration, 
which is in substance as follows: Actio non, 
because defendant says he was but a surety 
for the redemption of the bills of the said 
bank, without consideration, and that his 
risk as such surety was increased and he was 
exposed to greater liability by the operation 
of statutes of the state of Georgia, passed 
after the incorporation of said bank, having 
reference to all the banks in said state and 
injuriously affecting the said Merchants & 
Planters' Bank. It is insisted on the part of 
the plaintiff that this plea sets up only con- 
clusions of law, and is therefore bad, but we 
are disposed to take title view of it advanced 
by counsel for defendant, namely: that the 
averment of suretyship is merely matter of 
inducement If this view be correct, then 
the plea in substance amounts to this, viz: 
that by the case made in the declaration the 
plaintiff shows the defendant to be a surety 
only, and being such sm-ety, his liabilities 
and risks have been increased. By this con- 
struction of the pleading the demurrer pre- 
sents these questions: (1) Whether, under 
the charter of the bank, as set forth in the 
declaration, the defendant is a surety; and 
(2) whether, by the statutes of the state of 
which the court will take judicial notice, the 
risk and liability of defendant is in fact in- 
creased. 

After a careful consideration of the charter 
of the bank, we are unable to reach the con- 
clusion that the stockholders are mere sure- 
ties or guarantors; on the contrary, the lan- 
guage seems to import, with great clearness 
and force, a primary liability. The persons 
and property of the stockholders are at all 
times liable, pledged and bound for the re- 
demption of the bills of the bank. The stock- 
holders, in person and property, are liable at 
all times. At the very moment the bill is 
issued by the bank this liability arises, and 
there is no word or phrase to indicate that 
the liability is conditional or secondary, or 
that it can in any way be avoided save by the 
redemption of the bills. In other words, it ap- 
pears to us that, under this charter, the bank 
and the stockholders, jointly and severally, 
undertake to pay the bills. Not that a stock- 
holder will redeem a bin whenever or wher- 
ever presented to him, but each stockholder, 



jointly with the bank, undertakes that when 
the bills are presented at the bank, payment 
thereof shall be made. It is the joint lia- 
bility of bank and stockholders to redeem on 
presentation of the bills at the counter of the 
bank. We do not feel authorized to insert in 
the sentence which creates this liability, any 
terms or conditions which the law has not 
put there. 

The liability is principal and absolute, and 
so we must leave it. That this construction 
is not new or strange will appear from the 
adjudicated cases. AngelJ & Ames on Cor- 
porations (section 611) lay down the rule as 
follows: "When each of the stockholders of 
a corporation is made personally responsible 
in his private estate, the stockholders are 
then subject to the same liabilities they 
would have been had they been associated 
for prosecuting the entei-prise without a char- 
ter of incoi-poration." 

In Harger v. McCulIough, 2 Denio, 123, a 
charter made the stockholders jointly and 
severally personally liable for the payment of 
all debts or demands contracted by the cor- 
poration. Held, by Brownson, C. J., that the 
stockholders, in their individual as w^ell as 
corporate capacity, are principal debtorc, al- 
though they have been incorporated with 
many of the privileges usually granted to 
men associated in that form, yet the privi- 
lege of exemption from personal liability for 
the debts of the company has been denied 
them, and their personal liability has been ex- 
pressly declared. They are thus placed in 
relation to the creditors of the company upon 
the same footing as though they were an un- 
incorporated association or partnership. In 
Allen V. Sewall, 2 Wend. 32T, it was held that 
the members of an incorporated company 
were made by statute individually liable as 
carriers at common law, and responsible to 
the same extent and in the same manner as 
if there was no act of incorporation. The 
case of Coming v. McOulloch, 1 Comst. [1 N. 
Y.] 47, was an action brought by a creditor 
of a corporation to enforce the individual lia- 
bility of a stockholder. The charter of the 
company provided that the stocliholders 
should be jointly and severally personally lia- 
ble for the payment of all debts and demands 
contracted by the corporation; that the stock- 
holders might be sued therefor, but not until 
judgment had been obtained thereon against 
the corporation, and an execution issued and 
returned imsatisfied. In this case it was held 
that the personal liability of the stockholders 
for the payment of the debt of the corpora- 
tion was immediate and absolute the moment 
the debt was contracted or incurred by the 
company. 

But we are referred to three cases decided 
by the supreme court of Georgia, where, it 
is said, a different construction is put upon 
the individual liability clause in the bank 
charters granted by the state. Lane v. Mor- 
ris, S Ga. 476; Carey v. Jones, Id. 516; Belcher 
V, Willcox, 40 Ga. 391. In reference to the 
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first two cases named, it is sufficient to say 
that the language of the charter is not the 
same in words or substance, with the one 
imder consideration. In those cases the char- 
ter provided that the stockholders should be 
liable for the "ultimate" redemption of the 
bills of the bank, and while we have great 
doubt whether the use of the word "ulti- 
mate" does in fact change the nature of the 
liability, yet the omission of the word in the 
chai'ter before us is significant We do not 
find it here and we cannot interpolate it 
The case of Belcher v. Willcox, 40 Ga. 399, 
contains the first judicial construction of a 
bank charter granted by the state, which is 
in substance like the charter under consid- 
eration. With the profoundest respect for 
the learning and ability of that court, we 
are unable to concur in that decision. After 
a careful review of the case, we are satis- 
fied that this is not an instance in which 
this court is bound to follow the adjudication 
of the state court The charter of the bank 
forms no part of the local law of the state, 
the construction of which by the state tribu- 
nal we are bound to follow. Although in 
Georgia all acts are public, yet in fact the 
charter is a private act, and the rule under 
discussion does not apply to private acts. 
Williamson v. Barry, 8 How. [49 U. S.] 493. 
The rule prescribing how far the United 
States courts are to be controlled by the de- 
cisions of the state courts is laid down by 
the supreme court in the recent case of Butz 
V. City of Muscatine, 8 Wall. [75 TJ. S.] 583. 
Where the settled decisions in relation to a 
statute, local in its character, have become 
rules of property, the United States courts 
will follow the adjudication of the state 
courts. The decision in Belcher v. Willcox, 
supra, stands alone. It is recent; the stat- 
ute construed is not a local one, and is not 
and cannot become a rule of property. It is 
simply a contract, and this court is free to 
construe it as shall appear just and right 
We feel no embarrassment then, in holding 
that imder the charter of the Merchants and 
Planters' Bank of Savannah, the stockhold- 
ers were not sureties, but principal debtors 
within the limits prescribed for them by the 
charter. But assuming that the stockliolders 
are sm-eties for the bank, has their risk been 
increased, and have they been exposed to 
greater liability by the operation of the stat- 
utes of the state of Georgia, passed after the 
incorporation of the bank? We are referred 
to three acts of the legislature, which it is 
claimed have this effect; the act of Novem- 
ber 80, 1860, the act of November 30, 1861, 
and of November 29, 1862. As to the two 
acts last named, it is sufficient to say that 
they were passed during the late rebellion 
against the United States; that on their face 
they clearly show that they were passed in 
furtherance and support of the rebellion, and 
that they fall within the rule laid down by 
the supreme court of the United States in 
Texas V. White, 7 Wall. [74 U. S.] 733, and 



must be regarded as invalid and void. Of 
right, therefore, they had no binding force 
upon the bank, and cannot in any way in- 
fluence the question before us. The act of 
November 30, 1860, suspended for one year 
the penalties imposed by law upon the bank 
for its failure or refusal to redeem its lia- 
bilities in gold and sUver. Clearly the only 
purpose of this enactment was to aid the 
bank and save it from destruction. The act 
is entitled "An act to grant relief to the 
banks." It does not compel the suspension 
of specie payments; it does not in terms au- 
thorize it; it merely relieves the bank, in 
case it is compelled to suspend, from the 
pains and penalties imposed by law for such 
suspension. How such an enactment could 
increase the risk or extend the liability of 
the stockholders, it is difficult to see. We 
are of opinion, therefore, that the facts as 
stated in the declaration do not make the 
defendant a sm-ety for the bank, and that 
his risk has not been so increased, or his lia- 
bility so enlarged, as to discharge him even 
were he a surety. The demm'rer on the 
eighth plea to the amended declaration must 
therefore be sustained. -The views already 
expressed settle the question raised by the 
demurrer on the second and ninth pleas to 
the original declaration. If the defendant 
is a principal debtor, then he is liable and 
bound to redeem the biUs of the bank at 
their face, no matter what the plaintiff paid 
for them, and the fact that the bank has 
assets in the hands of its assignees sufficient 
to pay the bills is no defense to an action 
against the stockholders, after the bills have 
been presented at the bank and payment re- 
fused. The demurrers to said second and 
ninth pleas are therefore sustained.. 

This leaves for consideration the demurrers 
to the sixth, seventh and eighth pleas to the 
original declaration, and the first seven pleas 
to the declaration as amended. These pleas 
are in substance: (1) That the bank bills 
were issued directly to the Confederate 
States and the state of Georgia, for the pm-- 
pose of carrying on rebellion against the 
United States, and were so used. (2) That 
they were issued to the Confederate States 
and state of Georgia, for bonds of the Con- 
federate States and state of Georgia, which 
latter were issued in aid of the rebellion. 
(3) That they were issued during the re- 
bellion, for the purpose of .aiding the same. 
That said banks entered into contracts with 
the Confederate States and state of Georgia 
for the loan of money for the purpose well 
known to all parties to said contract, of aid- 
ing the rebellion, and that said bank bills 
were issued in connection with said illegal 
contracts of loan, and as the consideration 
therefor. (6) That said bank bills were 
issued by the bank in furtherance of and as 
a consideration for a contract between the 
bank and the Confederate States, with the 
purpose on the part of both parties to the 
contract of aiding the rebellion. (7) The 
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same plea as the sixth, except that the con- 
tract of the hank is alleged to he with the 
state of Georgia. (8) That hills were issued 
hy the hank to the Confederate States dur- 
ing rebellion, for the purpose of aiding the 
same, and said purpose was known to both 
the bank and Confederate States. (9) Same 
plea as eighth, except that it alleges that the 
hills were issued to the state of Georgia. 
<10) Same as eighth, except that it alleges 
the bills were lent to the Confederate States. 
<11) Same as eighth, except that it alleges 
the bills were lent to the state of Georgia. 

We entertain no doubt. If the facts named 
in these pleas be true {and on demurrer they 
are admitted), that as between the bank and 
the Confederate States, the bank bills were 
illegal and void, and that as between the 
■original parties to the isstfe of their bills, no 
suit could be maintained upon them. Even 
when, as in the seventh plea to the original 
<leclaration, it is alleged that the bills were 
issued for the notes and bonds of the Con- 
federate States and state of Georgia, which 
latter were issued in aid of the rebellion, 
the bank bills would be illegal and void as 
between the original parties. This is ex- 
pressly decided in Craig v. Missouri, 4 Pet 
{29 U, S.] 437, where it was held that cer- 
tificates issued by the state of Missouri, in 
sums not exceeding ten dollars, received in 
Tjayment of public dues, were bills of credit 
the emission of which was prohibited by the 
constitution of the United States, and that a 
promissory note given to the state in ex- 
change for such certificate was void. Mr. 
Justice Story, in Clark v. Protection Ins. 
<:o. [Case No. 2,832], says: "I adopt the 
language of Lord Holt and Lord Chief Jus- 
tice Tindal, that every contract made for or 
about any matter or thing which is prohibited 
or made unlawful by statute is a void eon- 
tract although the statute does not mention 
It, but only inflicts a penalty on the offender. 
In other words, imposing a penalty imports 
-a prohibition, and makes the prohibited act 
illegal." But the plaintifE says in his dec- 
laration, as amended, that he purchased the 
bills sued on for a valuable consideration, 
without notice that they had been issued or 
used in aid of the late rebellion against the 
United States, or upon any other illegal con- 
sideration whatever, or had been used in any 
illegal manner, and that he is a bona fide 
holder. This averment of the declaration is 
not traversed by any of the pleas, so that it 
stands admitted, and thus the question is pre- 
sented, Whether the facts alleged in the 
pleas make the bills invalid in the hands of 
a purchaser for value without notice? 

The well known rule of commercial law is 
that a bona fide holder for value without 
notice is entitled to recover upon any nego- 
tiable instrument wliich he has received be- 
fore it has become due, notwithstanding any 
<iefect or infirmity in the titie of the person 
from whom he received it even although 
such person may have acquired it by fraud 
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or even by theft or robbery. This doctrine 
is indispensable to the circulation and se- 
curity of negotiable instruments, and is found- 
ed on the most comprehensive and liberal 
principles of public policy. Story, Prom. 
Notes, § 191. It is insisted, however, that 
these bills, being void because their issue for 
the purpose set out in the pleas was in effect 
prohibited by statute, are void in all the 
hands to which they may come. In other 
words, that an innocent holder cannot re- 
cover when the illegality of the instrument 
comes from the statute. We thing this claim 
too broad. The true rule is thus stated: In 
those cases in which the legislature has de- 
clared that the illegality of the contract or 
consideration shall make the security, wheth- 
er bill or note, void, the defendant may in- 
sist on such illegality, though the plaintiff or 
some other party between him and the de- 
fendants took the bill bona fide and gave a 
valuable consideration for it. But unless the 
instrument has been expressly declared void 
by the legislature, illegality of consideration 
will be no defense in an action at the suit 
of a bona fide holder for value without notice 
of the illegality, unless he obtained the bill 
after it became due. Brown v. Turner, 7 
Term R. 630; Story, Prom. Notes, § 192; 3 
Kent Comm. 79, 80; Gould v. Armstrong, 2 
Hall, 266; Cazet.v. Field, 9 Gray, 329; Nor- 
ris V. Langley, 19 N. H. 423; Converse v. 
Foster, 32 Vt 828; Meadow v. Bird, 22 Ga, 
246; Thorne v. Yontz, 4 Cal. 321; Johnson v. 
Meeker, 1 Wis. 436. The notes given for a 
gaming consideration were by the statute of 
9 Ann. (chapter 14), declared to be "utterly 
void, frustrate and of none effect to all in- 
terests and purposes whatever." It was un- 
der this statute that it was held that gam- 
ing note was void in the hands of a bona 
fide holder for value. Such great inconven- 
ience was the result of this statute and ruling 
that now by virtue of 5 & 6 Wm. IV. (chapter 
41), a bill or note given for a gaming or 
usurious consideration will be valid in the 
hands of a bona fide holder for value. The 
result of the authorities is that no matter 
how illegal or immoral the consideration of 
the note or bill, it is valid in the hands of a 
bona fide holder for value unless made ab- 
solutely void by statute. We have been 
shown no statute declaring bank bills or oth- 
er notes or securities issued in aid of the 
rebellion to be void, and we are constrained 
to hold such instruments valid in the hands 
of a bona fide holder for value. What has 
been said applies to negotiable commercial 
paper. It applies however with much great- 
• er force to bank bills which are issued to the 
community to circulate as money. To hold 
that an illegal or vicious consideration for 
the issue of such bills makes them void in 
all hands would disturb all the channels of 
business and either put an end to the circu- 
lation of bank notes, or leave the public to 
the mercy of the directors of the banks. The 
highest dictates of public policy require that 
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the people who freely receive and pay out 
hank bills as money should he protected hy 
that wise and salutary rule that cuts off all 
defenses to the paper when, in the hands of 
a bona fide holder for value. Every man. in 
the community who receives or pays out bank 
bills is interested in the stability of this rule. 
If the defense set up by these pleas is good 
for the stockholders, it would be good for the 
bank. If the courts should hold that the di- 
rectors of a bank might issue their thousands 
and hundreds of thousands of dollars for an 
illegal or immoral purpose, and then set up 
such purpose as a defense against the pay- 
ment of the bills in the hands of the innocent 
public, they would make themselves the in- 
struments for^ the accomplishment of the 
most stupendous frauds, and bring wide 
spread disaster upon the people. The whole 
community would be at the mercy of the 
banks. It is insisted, however, that the bills 
in suit are made void by the second para- 
graph of section 17 of the present constitution 
of the state of Georgia. The plaintiff admits 
that the bills in suit fall within the purview 
of that constitutional provision, but says that 
the section itself is void as impairing the 
obligation of the contracts. "We understand 
counsel for defendant to admit that the 
clause in question is open to this objection, 
but seek to avoid its force, on the theory 
that the constitution of Georgia Is the act of 
congress, and that eongi'ess is not restrained 
by the provision of the constitution of the 
United States, which declares no state shall 
pass any law impairing the obligations of 
contracts. Without deciding whether con- 
gress itself has any power to pass a law im- 
pairing the obligations of contracts, we are 
very clear in this instance congress has not 
attempted to do so. The act of congress 
which it is claimed enacts the constitution of 
Georgia is the act of June 25, 1868. It is en- 
titled "an act to admit the states of North 
Carolina, Georgia, etc., to representation to 
congress." The preamble recites that, where- 
as, the people of said states have, in pursu- 
ance of an act for the more efficient govern- 
ment of the rebel states, passed March 2, 1867 
[14 Stat, 428], framed constitutions of state 
government which ai'e republican, and have 
adopted said constitutions by large majori- 
ties, and it is enacted that said states shall 
be entltied to representation in. congress on 
certain conditions, among which in the case 
of Georgia is, that certain provisions of the 
constitution shall be void, and that the gen- 
eral assembly of the state shall, by solemn 
public act, declare the assent of the state to 
the said fundamental condition. It seems to 
us to be a very strained construction of tils 
act to hold that by fixing the terms upon' 
which the state should be admitted to be 
represented, congress enacted the constitu- 
tion of the state. By the resolution of March 
20, 1821 (3 Stat 645), the state of Missouri 
was admitted into the Union upon the funda- 
mental condition that the fourth clause of 



the twenty-sixth section of the third article 
of the constitution, submitted on the part of 
said state to congress, should never be con- 
strued to authorize the passage of any law 
by which any citizen of either of the states 
of this Union shall be excluded from any of 
the privileges and immunities to which such 
citizens are entitied under the constitution of 
the United States. 

The constitution of Missouri recognized and 
established slavery. If the position of -coun- 
sel for defendant is as good as respects the 
constitution of Georgia, then the constitution 
of Missouri was the act of congress, and con- 
gress established the institution of slavery in 
that state, which it is admitted on all hands 
congress had no power to do. In admitting 
Georgia to representation, congress did not 
undertake to reenaict the constitution of this 
state; it merely recognized it as having been 
fi-amed in accordance with law, and adopted 
by the people. Finally, it is said that plain- 
tiff is not an inno'cent holder, because he had 
many reasons to believe the bills of the bank 
illegal, but the plaintiflC says he had no notice 
or knowledge of the illegality of the bills, 
and this averment is admitted by the pleas. 
Plaintia admits that he bought the bills at 
15 cents on the dollar of their face value. 
But this, it seems to us, is not notice that the 
bills were illegal. To a prudent man it 
would only indicate that the bank had sus- 
pended and was insolvent We both concur 
in the opinion that the liability of the stock- 
holders of the bank was a principal and 
primary liability; that admitting thehr lia- 
bility to be that of a surety, then: risk has 
not been increased or their liability enlarged 
by any valid legislative acts; that the bills 
of the bank (if the pleas be true) were invalid 
and void as between the bank and the state 
of Georgia or the Confederate States, but 
valid in the- hands of a bona fide holder for 
value; that on the pleadings as they now 
stand, the plaintiff must be regarded as a 
bona fide holder for value, and as a conse- 
quence of these rulings the demmxer to these 
pleas must be sustained. 
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HATCH V. CHICAGO, R. I. & P. R. CO. et al. 

[6 Blatchf. 105.] i 

Circuit Court S. D, New York. April 20, 
1868. 

Removal op Causes — Jcbisdiction op Fedbrai, 
CouKTS — Citizenship — Nomisai, Parties — In- 
junction AGAINST Corporation — Knowledge 

OP ESISTESCE OF BY AN OpFICEB BiNDS. 

1. A corporation created by a state other than 
the state of New York, does not, by reason of 
its having an office, and transacting material 
branches of its business, within the state of 
New York, or by force of the state statute of 
New York, of April 10th, 1855 (Laws 1855, c. 
279), lose the privilege, which otherwise be- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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longs to it, as a corporation created by another 
state, of having all its members regarded as 
citizens of that state, within the meaning of the 
acts of congress in regard to the removal of 
causes into the circuit courts of the United 
States. 
[Cited in Morton v. Mutual Life Ins. Co., 105 
Mass. 144,] 

2. A suit brought in a state court of New 
York, by a citizen of New York, against a cor- 
poration created by a state other than New 
York, and against a citizen of a state other than 
New York, and against other defendants who 
are citizens of New York, cannot be removed 
into a circuit court of the United States in New 
York, under the twelftii section of the judiciary 
act of September 24th, 1789 (1 Stat. 79), unless 
the defendants who are citizens of New York 
are merely nominal parties to the suit. 

[Cited in Amsden v. Norwich Union Fire Ins. 
Soc, 44 Fed. 517.] 

3. Where the oificers of a corporation are 
made co-defendants with the corporation to a 
suit in equity, but no relief is prayed for as to 
any of such officers that is not prayed -for in re- 
spect to the corporation, and no relief is prayed 
for against any such officer in his individual 
capacity, such officers are merely nominal par- 
ties to the suit. 

[Cited in Heath v. Brie By. Co., Case No. 6,- 
306; Doyle v. San Diego Land & Town Co., 
43 Fed. 349.3 

4. An injunction against a corporation, if 
served on an officer thereof, or even if known 
by him to exist, binds him to obedience- 

5. A plaintiff cannot, by joining, as nominal 
defendants, with a corporation, persons who are 
citizens of the same state with the plaintiff, de- 
prive the corporation of any rlglit which it 
would otherwise have in respect to removing a 
cause into a court of the United States. 

[Cited in Pond v. Sibley, 7 Fed. 135; Mayor, 
etc., of New York v. New Oersey Steam- 
Boat Transp. Co., 24 Fed. 818.] 

6. When the proper steps to effect the remov- 
al of a cause under the said act of 1789 have 
been taken, and evidence thereof is presented 
to the state court, the right to have the' removal 
made is perfected, and no action of the state 
court can either confer the right or take it 
away. 

[Cited in Broadnas v. Eisner, Case No. 1,909.] 

7. The discretion to be exercised by the state 
court in passing on the question as to whether 
such proper steps have been taken, is a legal 
discretion. 

8. No order by the state court for the remov- 
al of the cause is necessary. 

[Cited in Railway v. Stringer, 32 Ohio St. 
476.] 

9. If the defendant does all that is necessary 
to secure a removal, he can, whether the state 
court makes an order of removal or not, per- 
fect the removal, by entering in the federal 
court, at the proper time, copies of the proper 
papers, and his appearance, and special bail, if 
necessary; and, when that is done, the cause 
will proceed in the federal court. 

[Cited in Brigham v, C. C. Thompson Lumber 

Co., 55 Fed. 884.] 
[Cited in Dunn v. Burlington, O. R. & N. Ry. 

Co., 35 Minn. 83, 27 N. W. 453; Rigg v. 

Parsons (W. Va.) 2 S. B. S3.] 

10. When a case is removed under the said 
act of 1789, any injunction issued before its re- 
moval, ipso facto falls. 

In equily. 

These suits [by Rufus Hatch against the 
Chicago, Rock Island & Pacific Railroad 
Company, John F. Tracy and others] were 



[11 Fed. Cas. page 800] 



originally commenced in the supreme court 
of the state of New York. The parties plain- 
tiff and defendant to both suits were the 
same, except that Edward W. Dunham was 
a party to the second suit, and was not a 
party to the first suit. The suits now came 
before the court on a motion by the plaintiff 
to remand them to the state court, and on a 
motion by the defendajats to dissolve injunc- 
tions granted in them by the state court 

John K. Porter and John E. Burrill, for 
plaintiff. 

Charles O'Conor and Charles Tracy, for de- 
fendants. 

BLATCHFORD, District Judge. These 
suits are now in this court, either as respects 
all of the defendants in each, or as respects 
the defendants the railroad company and 
Tracy, or one of them, in each, by virtue of 
certain proceedings for the removal of the 
same from the state court into this court, 
taken in the state court on behalf of the rail- 
road company and Tracy. Those proceed- 
ings were taken under three several acts of 
congress— the twelfth section of the judiciary 
act of September 24, 1789 (1 Stat. 79), the 
act of July 27, 1866 (14 Stat. 306), and the 
act of March 2, 1867 {Id. 558). The State 
court made an order, in each suit, on the loth 
of February, 1868, which recites, that the de- 
fendants the railroad company and Tracy, 
have presented their petition and affidavits, 
that the petition, among other things, prays 
for a removal of the cause into the circuit 
court of the United States for the Southern 
district of New York, in pursuance of the 
several acts of congress in such case made 
and provided, that the company and Tracy 
have entered their appearance in pursuance 
of said petition and said acts of congress, 
and that the said petitioners have given 
good and sufficient surety, as required in 
said acts of congress, by a bond, approved in 
said court and filed with the clerk thereof, 
and then orders that the surety so offered is 
accepted by said court, and that said court 
will proceed no further in the cause against 
the company and Tracy, or either of them, 
and that no further proceedings be had in 
said court against the company^ and Tracy, 
or either of them, and that the cause, as 
against the company and Tracy, is removed 
from said court to the circuit court of the 
United States for the Southern district of 
New York, in pursuance of the provisions of 
the said act of July 27th, 1866. The order 
states, that it "is granted under and pursu- 
ant to the last-mentioned act of congress, and 
is without prejudice, as therein provided, to 
the rights of the parties." Copies of certain 
process, pleadings, depositions, testimony, 
and other proceedings in the suits in the state 
court, have been filed in this court, which 
are asserted, and not denied, to be copies of 
all the process, pleadings, depositions, tes- 
timony, and other proceedings in said suits. 
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whicli existed therein when the orders for 
the removal were made by that court. The 
company and Tracy have entered, each of 
them, a general appearance in this court, in 
each suit No one of the other defendants 
has entered any appearance in this court in 
either suit. The plaintiff, insisting that if 
the suits are in this court at all, they are 
here only as respects the company and Tra- 
cy, now moves to remand the suits to the 
state court, on the ground that a cause does 
not exist for the removal of either of the 
suits, in any respect, under any one of the 
three acts of congress referred to. 

The complaint in each suit states, that it is 
brought on behalf of the plaintiff and of aJl 
other stockholders of the Chicago, Rock Is- 
land and Pacific Railroad Company who may 
elect to avail themselves of it and contribute 
to the expenses of the action. The plaintiff 
alleges, in the complaint in the first suit, that 
he is a stockholder in the company, and that 
the company is a corporation, and is organ- 
ized by virtue of the laws of the states of 
Illinois and Iowa; that all the directors of 
the corporation .except three reside in the 
state of New York; and that the individual 
defendants in said suit are, and have been 
since April, 1S67, such directors. The grava- 
men of that complaint is, that the defendants 
are about, without right or authority, and 
without the sanction of the stockholders of 
the company, to make a contract, on the part 
of the company, to extend its railroad from ' 
Des Moines, Iowa, to the western boundary 
of Iowa, and to create a liability on the part 
of the company in respect thereto, and to use 
the moneys of the company for such purpose; 
that they have recently issued, in the name 
of the company, and sold in the market, at 
less- than par, forty-nine thousand new shares 
of the capital stock of the company, in addi-. 
tion to ninety-one thousand shares previously 
issued, all tlie shares being of the par value 
of one hundred dollars each; that the pro- 
ceeds of such new shares, which amount to 
more than four millions of dollars, are in 
the possession and control of the directors; 
and that the pretence on the part of the di- 
rectors, in issuing the new shares, was, that 
such issue was necessary to enable the com- 
pany to procure funds to construct such ex- 
tension of its road, and was made for that 
purpose. The prayer of the complaint in the 
first suit is, for a judgment, that the defend- 
ants be enjoined and restrained from making 
any such contract, and from creating any such 
liability, and from using any of the moneys of 
the company for such purpose, or in execution 
of any contract to build such extended road, 
and from further increasing the capital stock 
of the company, and from using the proceeds 
of any of the new forty-nine thousand shares, 
except to redeem and extinguish such shares, 
until the stockholders of the company shall, 
at their next annual meeting, in June, 1868, 
or at any special meeting to be called for 
that purpose, have passed upon the action of 
llFED.CAS. — 51 



the dijL'ectors in issuing the new shares, and 
upon the disposition to be made thereof, or 
of the proceeds thereof, and in regard to the 
proposed extension of the railroad. The 
complaint also prays, that the defendants 
may, during the pendency of the action, be 
enjoined and restrained as above provided, 
and that a receiver of the proceeds of the 
forty-nine thousand new shares may be' ap- 
pointed. On this complaint, and on affidavits 
accompanying it, an ex parte injunction was 
issued by the state court, on the 6th of Jan- 
uary, 1868, enjoining and restraining the de- 
fendants, until the lurther order of the court, 
as above prayed for. 

The complaint in the second suit reasserts 
the allegations of the complaint in the first 
suit, and brings in, as an additional defend- 
ant, Dunham, who is the treasurer of the 
company, but not one of the directors. The 
principal allegations in the second complaint 
are, that a committee of the directors, con- 
sisting of five of them, and called an ex- 
ecutive committee, have, by a majority vote, 
determined to close the transfer office of 
the company in the city of New York, and 
to remove all its books and valuable papers 
beyond the jurisdiction of the court; that 
the defendants have refused to allow said 
books to be examined or inspected by the 
stockholders; that they are about to remove 
all the money, securities, "and property of the 
company beyond the jurisdiction of the court; 
and that they refuse to permit any transfer 
to be made, on the books of the company, of 
any of the shares of stock in the company. 
The prayer of this complaint is, for a judg- 
ment as asked for in the first complaint, and 
further, that the defendants be enjoined and 
restrained from removing any of the books of 
the company, or of the directors, or of the 
executive committee, beyond the jurisdiction 
of the court, and from preventing the plain- 
tiff, or other stockholders, from obtaining an 
examination and inspection thereof, and 
from interfering with them in making such 
examination and inspection, and from remov- 
ing the proceeds of the forty-nine thousand 
new shares of stock, or any other property 
or proceeds thereof, beyond the jurisdiction 
of the court, and from permitting to be made 
any transfer of any shares of the stock of 
the company, whether of the original ninety- 
one thousand shares, or of the forty-nine 
thousand additional shares, until a transfer 
of all the shares, whether original or addi- 
tional shares, shall be permitted to be made 
without distinction, and from closing the of- 
fice or place of business of the corporation in 
the city of New York, and that the defendants 
may be. restrained during the pendency of 
the action. On the complaints in the two 
suits, and on affidavits on the part of the ■ 
plaintiff, an ex parte injunction was issued 
by the state court, on the 7th of January, 
1868, enjoining and restraining the defend- 
ants, until the further order of the court, as 
so prayed for in the complaint in the second 
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suit. It is provided, by tlie act of July 27th, 
1866, that any injunction granted by the 
state court before the removal of the cause, 
against the defendant applying for its re- 
moval, shall continue in force until modified 
or dissolved by the United States court into 
which the cause shall be removed. A mo- 
tion is now made to this court, on the part of 
the company and Tracy, to dissolve and set 
aside the said injunctions. 

The motion to remand the causes to the 
state court will be first considered. It is not 
disputed that the plaintiff is a citizen of the 
state of New York; nor that the company is 
a corporation created either by the state of 
Iowa, or the state of Illinois, or both; nor 
that all the other parties defendant, except 
Tracy, are citizens of the state of New York. 
On the question of fact, on the evidence, as 
to the citizenship of Tracy, I concur with 
the view of Judge Oardozo, in the state 
court, that, for the purposes of a removal of 
the suits into this court, Tracy is a citizen of 
the state of Illinois. The petition to the 
state court, by the company and Tracy, was 
in proper form, they duly entered their ap- 
pearance in the state coxurt, and they gave 
good and sufficient surety, by a proper bond, 
as required by the acts of congress, and the 
state court accepted the surety so offered. 
Copies of all the proceedings in the state 
court have been duly filed in this court, and 
the appearance of the company and Tracy 
has been entered in this court. So far as 
formalities are concerned, therefore, every 
thing required by the acts of 1789 and 18GG, 
to be done by the company and Tracy, to 
obtain and perfect the removal of the causes 
into this court, has been done by them. 

The objection is taken by the plaintiff, that 
the company, although a corporation created 
bj a state other than the state of New York, 
has, by reason of its having an office, and 
transacting material branches of its business, 
within the state of New York, and by force 
of an act of the legislature of that state, 
passed April 10, 1855, (Laws 1855, c. 279), lost 
the privilege, which otherwise would have 
belonged to it, as a corporation created by 
another state, of having aU its members re- 
garded as citizens of that state, within the 
meaning of the acts of congress in regard to 
the removal of causes into this court. That 
act is one providing for the mode of serv- 
ing on a foreign corporation process in a 
suit. It is settled, by the decisions of tlie 
supreme court, that a corporation can have 
no legal existence out of the bounds of the 
sovereignty by which it is created, that it ex- 
ists only in contemplation of law, and by 
force of that law, that where that law ceases 
to operate the corporation can have no ex- 
istence, and that it must dwell in the place 
of its creation. Bank of Augusta v. Earle, 

13 Pet. [38 U. S.] 519; Ohio & M. R. Co. v. 
Wheeler, 1 Black [66 TJ. S.] 286. It is also 
settled, by like decisions, that a suit against 
a corporation, in its corporate name, must be 



regarded as a suit against citizens of the 
state which created it, the legal presump- 
tion being, that its members are citizens of 
that state, the only state in which the corpo- 
rate body has a legal existence; and the 
legal presumption, therefore, being, that a 
suit against the corporation, in its corporate 
name, is a suit against citizens of the state 
which created it, and no averment or evi- 
dence to the contrary being admissible, to 
withdraw thfe suit from any jurisdiction 
which a court of the United States would 
otherwise have over it. Louisville, C. & C. 
K. Co. V. Letson, 2 How. [43 U. S.] 497; 
Marshall v. Baltimore & O. R. Co., 16 How. 
[57 U. S.] 314; Covington Drawbridge Co. 
V. Shepherd, 20 How. [61 U. S.] 232; Ohio 
& M. R. Co. V. Wheeler [supra]. It fol- 
lows, therefore, that, for the purposes of ju- 
risdiction by the courts of the United States, 
these suits, so far as they are suits against 
the company, are suits against citizens of 
the state which created the company. Such 
state was not the state of New York. Noth- 
ing done by the company in regard to the 
place or manner of transacting its business, 
and no statute of the state of New York in 
regard to it, can deprive it of the rights and 
privileges which thus belong to itj as a cor- 
porate body created by another state than 
New York. It is still a foreign corporation, 
so far as its entity and legal existence is 
concerned. In Pomeroy v. New York «& N. 
H. R. Co., decided in this court, in Decem- 
ber, 1857 [Case No. 11,261], it was held, that 
a foreign corporation, sued, by its own as- 
sent, by summons served on an agent in New 
York, was still a foreign corporation, resi- 
dent in the state which created it; that it 
could not exist in New York in its coi-po- 
rate capacity, except as a New York corpora- 
tion; that, as a foreign corporation, it could 
not be said to have any legal existence in 
New York; that its existence in the foreign- 
state might be recognized in New York, and 
the exercise of many rights and privileges 
in New York might be permitted to it, either 
by express statute, or by comity; but that 
its corporate existence in New York could 
be created only by New York laws, and by 
making it a New York corporation. 

These suits, therefore, are suits brought 
in the state of New York, by Hatch, a citi- 
zen of New York, against the members of the 
company, all of whom are citizens of the 
state which created the company, and which 
is a state other than New York, and against 
Tracy, a citizen of Illinois, and against other 
defendants, who are citizens of New York. 

The first question is, whether the case is 
removable under the act of 1789. Under the 
twelfth section of that act, the suit, to be 
removable, must be commenced against an 
alien, or by a citizen of the state in which 
the suit is brought against a citizen of an- 
other state. By the eleventh section of the 
the same act, original jurisdiction is given 
to the circuit courts, of civil suits where "an 
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alien is a party, or the suit is between a citi- 
zen of the state where the suit is brought, 
and a citizen of another state." The lan- 
guage of the two sections is substantially 
identical in regard to the citizenship. Un- 
der the eleventh section, it was held, in 
Strawbridge v. Curtis, 3 Craneh [7 U. S,] 
267, that each distinct interest must be repre- 
sented by persons, all of whom are entitled 
to sue or may be sued in the federal courts; 
that is, that, where the interest is joint, each 
of the persons concerned in that interest 
must be competent to sue, or liable to be 
sued, in those courts. Under the twelfth 
section, it was held by this court, in "Ward 
V. AiTedondo [Case No. 17,14S], that a suit 
by a citizen of New York, against a defend- 
ant who was an alien, and a defendant who 
was a citizen of New Yorli, could not be re- 
moved into this court by the alien, where 
the defendant who was a citizen of New 
York, was not a mere nominal party to the 
suit, but was a real and an indispensable 
party to the decision and final determina- 
tion of the merits of the case. These de- 
cisions have always been followed by the 
courts of the United States, and it results 
from them, that these suits cannot be re- 
moved into this court, under the act of 17S9, 
unless the defendanis, other than the com- 
pany and Tracy, ar'e merely nominal parties 
to the suit 

The entire scope and object of the first 
suit, as shown by the complaint therein, is 
to restrain the company from extending its 
road beyond Des Moines, and from using 
any of its moneys or properly for that pur- 
pose, and from issuing any new shares of 
stock, and from using any of the proceeds 
of the forty-nine thousand new shares, ex- 
cept to redeem and extinguish those shares, 
until the stockholders of the company shall, 
at a meeting, have passed upon the whole 
subject, and to have a receiver appointed of 
the proceeds of the forty-nine thousand new 
shares. The entire scope and object of the 
second suit, as shown by the complaint 
therein, is the same as in the first suit, and, 
In addition, to enjoin and restrain the com- 
pany from removing its books or property 
Ijeyond the jurisdiction of the court, and 
from intex'fering with the stockholders in 
examining the books, and from permitting 
any transfer of any shares to be made un- 
less a transfer of all, without distinction, old 
and new, is permitted, and from closing its 
office or place of business in New York. All 
the relief that is prayed for in either suit 
is by injunction, except the prayer in the 
first suit for a received. All the relief by 
injunction is prayed for in respect to all of 
the defendants. No such relief is prayed 
for in respect to any defendant, other tlian 
the company, that is not prayed for in re- 
spect to the company. The suits are really, 
both of them, wholly against the company 
alone. The directors and the treasurer, who 
are its codefendants, are merely its serv- 



ants and agents, through whom necessarily 
it acts. It was not necessary or proper to 
make them parties to the suit at all. The 
injunctions prayed for and the injvmctions 
issued, if issued against the company alone, 
and served on any director, or on the treas- 
urer, would bind the person so served to 
obedience, and, even without such service, 
knowledge by- the officer of the existence of 
the injunction against the comapny, would 
bind the officer to obedience. People v. 
Sturtevant, 5 Seld. [9 N. Y.] 263, 277. The 
directors and the treasurer are, therefore, 
not real parties to the suits, but merely 
nominal parties. No personal demand is 
made against any one of them, nor is any 
personal accounting asked from any one of 
them, and it is only in his relation to the 
company, and in the official position that he 
occupies toward the company, that any one 
of them is made a party. The test of this 
is, that, if any one of the directors or the 
treasurer were to resign his office, he would 
necessarily cease, ipso facto, to be a proper 
party to the suit, and the plaintiff would be 
obliged to make his successor in office a par- 
ty, and so on with every change. The rea- 
son for this would be, tiiat, there being no 
relief prayed against the individual in his 
individual capacity, and the injunction ask- 
ed being to restrain him merely from doing 
or not doing what his official relation to the 
company alone enables him to do, or to re- 
frain from doing, when such official relation 
ceases, the relief asked and the injunction is- 
sued become, as to him, utterly futile. This 
would not be the case where he was made 
a party defendant, jointly with the corpora- 
tion of which he was an officer, for the pur- 
pose of obtaining some specific relief against 
him on a personal liability, or in order to 
obtain a discovery from him in regard to 
matters peculiarly within his knowledge. 
There, the dissolution of his official relation 
would not affect the propriety of his being 
retained as a defendant This view is con- 
elusive to show that the entire real contro- 
versy in both suits, so far as it is shown by 
the prayer of the complaints, and which is 
the only guide the court can have, is be- 
tween the plaintiff on the one side, and the 
company, as a corporate body, on the other. 
The plaintiff cannot by joining as nominal 
defendants with the corporation, persons 
who are citizens of the same state with the 
plaintiff, deprive the corporation of any 
right which it would otherwise have in re- 
spect to removing the cause into this court 
In Wormley v. Wormley, 8 Wheat [21 U. 
S.] 421, 451, it was held, that the joining, as 
defendant in an equity suit in the circuit 
court of a person who was a citizen of the 
same state with the plaintiffs, constituted 
no objection to the jurisdiction of the court 
over the suit, where such person was merely 
a nominal defendant joined for the sake of 
conformity in the bill, and against whom no 
decree was sought; and the principle was 
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laid down, that the court would not suffer 
its jurisdiction to be ousted by the mere 
joinder of formal parties, but would decide 
on the merits of the case between the par- 
ties who had the real interests before it, 
whenever that could be done without prej- 
udice to the rights of others. This doctrine 
is as applicable to a jurisdiction conferred 
by a removal, as it is to one conferred by 
the bringing of an original suit So, also, in 
Carneal v. Bants, 10 Wheat. [23 U. S.] 181, 
1S8, where parties were made defendants to 
a suit in equity, who were citizens of the 
same state with the plaintiff, the court held 
that they were improperly made defendants, 
and that that fact could not affect the juris- 
diction of the court as between the parties 
who were properly before it, and that the 
bill might be dismissed as to the improper 
parties, without in any manner affecting the 
suit against the proper parties. 

The matter in dispute in the suit exceeds 
the "sum or value of five hundred dollars, 
exclusive of costs," within the meaning of 
that language, as used in the twelfth sec- 
tion of the act of 1789. The matter in dis- 
pute is a right claimed by the plaintiff, and 
denied by him to the coi-poration, and is a 
right concerning property, and a right hav- 
ing a known and certain value in money, 
which can be calculated and ascertained in 
the ordinary mode of a business transaction, 
and which is shown to be of the value, in 
money, of more than the sum of five hun- 
dred dollars, exclusive of costs. Barry v. 
Mercein, 5 How. [46 U. S.] 103, 120. 

There is no satisfactory evidence that the 
company or Tracy, or any of the defendants 
in the suits, entered an appearance in the 
suits in the state court, or "did any thing 
which was equivalent to the entry of such 
an appearance, prior to the entry of appear- 
ance made by the company and Tracy at the 
time they presented their petition to the 
state court for the removal of the suits. 
The sureties offered to the state court were 
good and sufficient, and were so held to be 
by the state court by its acceptance there- 
of, as shown by the orders of that court to 
that effect. The sureties consisted of a bond 
in each suit to the plaintiff in the penalty of 
$5,000, reciting the filing of a petition and 
affidavits, by the company and Tracy, in the 
state court, for the removal of the suits in- 
to this court, and conditioned that the com- 
pany and Tracy should, on the first day of 
the next session of this court, enter in this 
court copies of the process against the com- 
pany and Tracy in the suit, and of all plead- 
ings, depositions, testimony, and other pi"o- 
ceedings in the cause affecting or concern- 
ing them, and of all other proceedings in the 
suit, and should also appear and enter their 
appearance in this court. 

Everything, therefore, was done by the 
company and Tracy, that was requisite to 
effect a removal of the causes under the act 
of 1789. When the proper steps had been so 



taken, and evidence of their having been so 
taken was presented to the state court, it 
was the duty of the state court to accept the 
sureties, and proceed no further in the 
causes. The right of the company and Tracy 
to have the removal made was perfected by 
the taking of those steps and the presenta- 
tion of that evidence, and no action of the 
state court thereon could either confer the 
right or take it away. The discretion to be 
exercised by the state court in passing on 
the question as to whether the proper steps 
for a removal have been taken, and as to 
whether the evidence thereof is sufficient, 
and as to whether the surety is good and 
sufficient, is a legal discretion. Gordon v. 
Longest, 16 Pet. [41 U. S.] 07, 104. No order 
of the state court for the removal of the 
cause is necessaiy. The right of the defend- 
ant to a removal is not dependent on the 
question whether the state court does or 
does not make an order for the removal. If 
it were so dependent, the refusal of the state 
court, in a proper case, to make such an or- 
der, would make it impossible for the de- 
fendant to secure the i*emoval, except by car- 
rying the suit through the state tribunals, 
and then carrying it from the highest state 
tribunal to the supreme court of the United 
States, under the twenty-fifth section of the 
judiciary act of 17S9. A defendant is not, 
however, where a state court is improperly 
proceeding in a cause, in violation of the 
twelfth section of the act of 1789, restricted 
to such mode of relief. Where the right to 
remove a cause is complete, the power of the 
state court, in respect to the cause, is at an 
end, and the defendant is not obliged to fol- 
low the cause further in any state court, ei- 
ther of original or appellate jurisdiction. 
Kanouse v. Martin, 15 How. [56 U. S.] 198. 
If he does all that is necessary to secure a 
removal, then, whether the state court makes 
an order of removal or not, he can perfect 
the removal, by entering in this court, at the 
proper time, copies of the proper papers, and 
his appearance, and special bail, if neces- 
sary. When that is done, the cause will pro- 
ceed in this court. These observations are 
made for the purpose of showing that these 
causes are removed into this court under the 
act of 1789, and are removed wholly and not 
partially, and are removed as between all 
the parties thereto, the only parties thereto 
being those who are the real parties, name- 
ly, the plaintiff and the company, and that 
they are so removed, although the order of 
the state court in each case states that the 
cause is removed as against the company 
and Tracy, in pursuance of the act of 186U, 
and that such order is granted under and 
pursuant to the last-named act 

These cases having been thus removed in- 
to this court under the act of 1789, and be- 
ing properly in this court under that act, it 
becomes unnecessary to consider any of the 
questions discussed by counsel as to remov- 
als of the cases under the acts of 1866 and 
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1867. The motion to remand the cases is 
denied. 

Where a case is removed under the act of 
1789, any injunction issued before its remov- 
al, ipso facto falls, for the reason that the 
twelfth section of the act, while it is careful < 
to preserve the lien of an attachment issued 
before the removal, in certain cases, does 
not presei-ve an injunction, and, where con- 
gress has intended to preserve the lien of an 
attachment, and also continue in force an 
injunction, it has so expressly declared, as 
in the acts of 1SG6 and 1867. McLeod v. 
Duncan [Case No. 8,898]. The motion to 
dissolve the injunctions, was, therefore, un- 
necessary, as the injunctions are no longer 
in force. The motion is, therefore, 'denied. 
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HATCH V. CODDINGTON et al. 

[5 Blatchf. 523.] i 

Circuit Court, S. D. New York. Nov. 20, 1867. 

"Writ of Eurok— Procedure Below— Boxd— 
Sppeusedeas. 

1. Where, after a trial, in an action at law, 
n motion is made for a new trial, and the mo- 
tion is denied by an opinion of the court filed in 
the cleric's ofiice, and a judgment is then enter- 
ed, the ten days within which a writ of error 
must he sued out to be a supersedeas and stay 
of execution, does not commence to run from 
such filing of sneh opinion, but from the entry, 
in the clerk's office, of the rule for judgment. 

2. Where a judgment is for a large amount, 
it is discretionary with the court* to approve of 
a bond, intended to operate as a stay, with a 
penalty less than double such amount, having 
regard to the -security and its sufficiency for 
the amount embraced in the condition of the 
bond. 

3. In this case, the usual affidavit of the abil- 
ity of the sureties accompanied the bond at the 
time of its approval, and, there being no alle- 
gation of their inability, the court held the bond 
to be regular, and did not require any further 
justification, although the sureties had not jus- 
tified in compliance with a notice from the de- 
fendant in error requiring them to do so. 

This was a motion, on behalf of the plain- 
tiff [Edwin A. C. Hatch], for leave to issue 
execution on a judgment entered in his favor 
<=> for $43,311, notwithstanding a writ of error 
had been sued out on the judgment, by the 
defendants [Thomas B. Coddington and oth- 
ers]. The bond on the writ of error was in 
the penalty of $45,000, and was executed by 
two sureties, each of whom justified in the 
sum of $90,000. 

Edward H, Hawke, for plaintiff. 
* Stephen P. Nash, for defendants. 

NELSON, Ch:cuit Justice. The first ground 
on which the motion is made is, that the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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writ of error was not allowed and filed with- 
in ten days after the enti-y of judgment. 
But this is based on a misapprehension of 
the practice. The ten days did not com- 
mence to run from the filing of the opinion of 
the court denying the motion for a new trial, 
but from the entry of the rule for judg- 
ment in the clerk's oflSce; and, on the pa- 
pers, the writ of error was filed within ten 
days from that time. 

The other ground is, that the bond, which 
was approved by the judge, is informal and 
not in a sufficient amount, within the act of 
congress. I thint the bond is substantially 
good and sufficient as to its amount and the 
ability of the sureties. It is not, indeed, in 
double the amount of the judgment; but, in 
the case of a judgment of a large amount, it 
is discretionary with the coui't to approve 
of a bond intended to operate as a stay, 
with a penalty less than double such amount, 
having regard to the security and its suf- 
ficiency for the amount embraced In the con- 
dition of the bond. There is another objec- 
tion—that the sureties did not justify, in pur- 
suance of a notice by the plaintiff's attorneys, 
requiring them to justify. The usual affida- 
vit of the ability of the sureties accompanied 
the bond at the time of its approval, and there 
it no. allegation of their inability; and I am 
not inclined to require any further justifi.ca- 
tion. Motion denied. 
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HATCH V. DORR et aL 

[4 McLean, 112.] i 

Circuit Court, D. Michigan. June Term, 1846. 

Execution — Supplemestart Proceedings — 

Creditob's Bill for Discovert— Change 

of Residence — Jurisdiction. 

1. A creditor's bill [for discovery] is a con- 
tinuation; of tbe suit at law, as it merely seeks 
to obtain the fruits of the judgment, or to re- 
move obstacles to the remedy at law. 

[Cited in Babcock v. Millard, Case No. 699. 
Distinguished in Putnam v. New Albany, 
Id. 11,481. Cited in Arnold v. Frost, Id. 
558; Re Sabin, Id. 12,195.] 

2. In such a case, a change of residence of 
the complainant to the state of Michigan does 
not oust the jurisdiction of this court 

[CSted in Winter v. Swinburne, 8 Fed. 51; 
Claflin V. McDermott, 12 Fed. 376.] 

In equity. 

Mr. Abbott, for complainant 
Joy & Porter, for defendants. 

OPINION OP THE COURT.. This is a 
creditor's bill for discovery, filed upon a 
judgment obtained in this court in January, 
1845, against Dorr; and an execution having 
been issued on the judgment, was retm'ned 
nulla bona. The bill is filed in aid of the 
execution; S. N. Rendrick is made a de- 

1 [Reported by Hon. John McLean, Circuit 
Justice!] 
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fendant, as the tmstee of Dorr. The com- 
plainant was a citizen of the state of New 
York at the time the suit at law was com- 
menced, but hefore the return of the execu- 
tion by the marshal, he removed into this 
state. To the bill there is a general de- 
murrer, which assigns for cause of demurrer, 
that the court has not jurisdiction of the 
case, as the complainant abandoned his citi- 
zenship in New York, and is now a resident 
of Michigan, where the defendant resides. 
This is not an original suit. "Original bills 
are those which relate to some matter not 
before litigated in the -court, by the same 
persons, standing in the same interests." 
"Bills not original are those which relate to 
some matter already litigated in the court by 
the same persons, and which are an addition 
to or continuance of an original bill, or both." 
According to this definition, a creditor's bill 
is the continuation of the former controversy, 
so far as the fruits of the judgment are con- 
cerned. The complainant asks the aid of 
the court to reach the assets of the defendant 
so as to be made liable to his judgment, 
which assets have been secreted or fraudu- 
lently assigned to defeat the judgment. An 
injunction bill is said not to be an original 
bill, as it sets up some matter of equity 
against the plaintiffs claim, of which he 
could not avail himself at law. In that case, 
as in this, equitable considerations are in- 
quired into in the one case, to carry the judg- 
ment into effect, and in the other to prevent 
the plaintiff from availing himself unjustly, 
of a legal advantage. If the case before us 
be not an original suit, but the extension of 
a former controversy, the change of resi- 
dence by the plaintiff, can not affect the 
jurisdiction of the court. [Dunn v. Clarke], 
8 Pet [33 U. S.] 1; [Morgan v. Morgan], 2 
Wheat [15 U. S.] 290; Dunlap v. Stetson 
[Case No. 4,164]; [Logan v. Patrick], 5 
Cranch [9 U. S.] 288. 

It is well settled, that where jurisdiction of 
the court has once attached, no change of 
residence by the parties will oust that juris- 
diction. 
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HATCH V. EUSTIS. 

[1 Gall. 160.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

BXBCDTOBS AST) ADMINISTRATORS — ACTIOSS 

AGAINST — Substitution of — Judgsient 
AND Execution against. 

1. The petidency of a commission of insol- 
vency is no bar to a scire facias against an ad- 
ministrator on a judgment had against him. 

2. If after verdict, and before judgment, the 
defendant die, and his administrator become 
party to the suit, and judgment pass against 
him, and execution issue thereon, and he return- 
ed unsatisfied; on scire facias against the ad- 
ministrator, he may well plead no assets, or in- 

1 [Reported by John Gallison, Esq.] 
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solvency, for he had no time to plead such plea 

in the original suit. 

[Cited in Kelly v. Herrall, 20 Fed. 365; Ger- 

ling V. Baltimore & O. R. Co., 14 Sup- Ct 

542.] 

[Cited in Wade v. Kalbfleisch. 58 N. Y. 282; 

Ingraham v. Champion (Wis.) 54 N. W. 398; 

Smith V, Stevens, 133 111. 191, 24 N. B. 511.] 

3. Quaere, in such ease, if any execution 
ought to have issued on the original judgment 
until after a scire facias against the administra- 
tor. 

[This was an action at law by Eliza Hatch, 
as executrix of Nathaniel Hatch, against 
George W. Eustis.] 

S. Dexter, for plaintiff. 
A. Ward, for defendant 

STOKY, Circuit Justice. This is a scire 
facias, brought by the plaintiff as executrix 
of Nathaniel Hatch, to charge the defendant 
de bonis propriis with the amount of a judg- 
ment recovered against him as administrator 
with the will annexed of Thomas Eustis de- 
ceased. The declaration alleges the recovery 
and judgment to have been had in the cir- 
cuit court of the United States, at October 
term, 1809, for the sum of $1276.66 debt or 
damage, and §86.95 costs of suit, and that 
execution duly issued thereon on the 28th of 
April, 1810, upon which a return was made 
of nulla bona testatoris. The scire facias 
issued on the 26th, and was served on the 31st 
of July, 1810. To this the defendant has 
pleaded in substance: That the original suit 
was commenced and tried in the lifetime of 
said Thomas Eustis, and after trial and be- 
fore judgment the said Thomas Eustis died, 
whereupon the said George took administra- 
tion with the will annexed, and took upon 
himself the defence of said suit, and after- 
wards judgment was rendered as aforesaid. 
That the estate of said Thomas being in- 
solvent, on the 3d day of September, 1810, 
a commission of insolvency duly issued from 
the probate court of Middlesex county, which 
commission is yet pending in due course of 
law. To this plea there is a general demur- 
rer and joinder. 

In support of the demurrer it has been 
argued, that the plea is bad, because it does 
not state any bar to the action; for it is no- 
where averred, that the estate is absolutely 
insolvent, and unless it be, the remedy at 
law is not gone. And this objection seems 
perfectly weU founded. If this had been an 
original writ brought against the administra- 
tor, before an apparent insolvency, (which 
exists where a commission has issued,) he 
might have obtained continuances, tmtil it 
should appear, whether there were or were 
not an apparent insolvency. If after such 
insolvency, and the demand had not been 
disputed, such insolvency might have been 
pleaded in abatement of the action. But in 
the former case, notwithstanding the appar- 
ent insolvency, the creditor would have been 
entitled to judgment, though not to execution. 
Hunt V. Whitney, 4 Mass. 620. And even 
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in the case of an absolute insolvency after 
action brought, it can never be a bar, save 
to the issuing of execution. Id. See Act June 
15, 1784 (1 Mass. Laws, 182). But the pres- 
ent is not an original suit against an admin- 
istrator, as such, but is merely a judicial writ, 
brought before the apparent insolvency, to 
obtain the fruits of a former judgment. And 
if in any shape the insolvency could avail 
as a bar, it could only be so when absolute; 
and in the mean time, the facts alleged in the 
plea could only be matter of continuance. 
As the consequence of adjudging the present 
plea bad would probably (as has been in- 
timated) be a motion to replead, and to con- 
tinue the cause, for this purpose it becomes 
important to decide, whether in point of law 
an absolute insolvency would in the present 
case avail the defendant. 

At common law, the death of a sole plain- 
tiff or defendant, before final judgment, 
would have abated the suit; but if either 
party had died in vacation after verdict, 
judgment might have been entered in that 
vacation, as of the preceding term, and it 
would have been a good judgment at common 
law, as of the preceding term. 2 Saund. 72m; 

1 Salic. 87; 1 Ld. Raym. 693; 2 Ld. Eaym. 
766, S49; 3 Salk. 116, 159; 3 P. Wms. 399; 
Willes, 427; Bai-nes, 266; 6 Term B. 368; 
7 Term E. 20; Oro. Car. 509; 1 Sid. 143; 

2 Tidd, Pr. 829. But where either party dies 
between verdict and judgment, the statute 
17 Car. n. c. S, enacts, that it shall not be 
matter of error, if judgment be entered with- 
in two terms after the verdict. The judg- 
ment upon this statute is entered by or 
against the party, as though he were alive. 

1 Sallx. 42; 2 Tidd, Pr. 830, 831, 1004. But 
there must be a scire facias against the ad- 
ministrator to revive it, before any execution 
can issue; and such scu^e facias, pursuing 
the form of the judgment, should be general, 
as on a common judgment recovered by or 
against the original party himself. 2 Ld. 
Raym. 1280; 1 Wils. 302; 2 Tidd, Pr. 1004; 

2 Saund. 72m. By statute 8 & 9 Wm. m. 
c. 11, if either party die after interlocutory 
and before final judgment, a scire facias to 
complete the proceedings shall issue by or 
against the executor or administrator, but 
upon this statute the final judgment is enter- 
ed by or against the executor or administra- 
tor, and not against the original party. 2 
Tidd, Pr. 1004, 1006; 1 Salk. 42. Under this 
statute it has been adjudged, that the plain- 
tiff must sue out two successive writs of 
scire facias, to entitle himself to take out 
execution; one before final judgment, to 
make the executoi-s or administrators parties 
to the record; the other after final judg- 
ment, to give them an opportunity of plead- 
ing the want of assets, or any other matter 
that an executor may plead in his defence to 
a scu-e facias brought upon a final judgment, 
against his testator; for it would be um*ea- 
sonable, that the executor or administrator 
should be in a worse situation, where his 
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testator or intestate died before final judg- 
ment, than they would have been in, if he 
had died after. Say, Rep. 266; 2 Saund. 72n; 
2 Tidd, Pr. 1006. 

I have the rather examined fully the pro- 
ceedings under these 'statutes, because they 
throw light upon analogous proceedings in 
our own courts. The act of congress of 24th 
September, 1789, e. 20, § 31 (1 Laws [by Fol- 
well] 71 [1 Stat. 90]), provides, that in any 
suit in a court of the United States, where 
either party shall die before final judgment, 
his executor or administrator, in case the 
cause of action shall by law survive, shaU 
have full power to prosecute and defend the 
same until final judgment, and the com*t are 
authorized to hear and determine the same, 
and to render judgment for or against the 
executor or administrator, as the case may 
require. And if on scire facias such execu- 
tor or administrator shall neglect to appear, 
final judgment may be rendered against the 
estate of the deceased party in the same man- 
ner as if the executor or administrator had 
volimtarily made himself party to the suit 
This statute embraces all cases of death be- 
fore final judgment, and of eom'se is more 
extensive than the statutes 17 Car, n., and 
8 & 9 Wm. ni. The death may happen be- 
fore or after plea pleaded, before or after 
issue joined, before or after verdict, or be- 
fore or after interlocutory judgment; and in 
all these cases the proceedings are to be ex- 
actly as if the executor or administrator were 
a voluntary party to the suit The present 
is a case, where the administrator became a 
party after verdict, and I shall confine my 
attention to the rights of the administi-ator, 
under these particular circumstances. Now 
the scire facias, which issued originally in 
this action, to make the administrator a par- 
ty to the suit, must have been to show cause 
why the damages assessed by the jmy should 
not be adjudged to and recovered by the 
plaintiff. Tidd, Pr. & Forms, 446; 2 Saund. 
6, note 2; Id. 72n; 1 Wils. 243; 1 Term R. 
388; 2 Tidd, Pr. 100. To such a scire facias 
could the defendant have pleaded any plea 
of- no assets, or insolvency, or plene admin- 
istravit? If he could, and neglected it, then 
manifestly he is bound by that judgment, 
and it would be conclusive evidence of as- 
sets, and the defendant wotdd be estopped to 
show the contrary. 1 Saund. 216, 219; 3 
East, 2; 3 Term R. 685; 2 Tidd, Pr. 921, 999. 
If he could not then all the proceedings 
in this case have been irregular, or the ad- 
ministrator is not now barred of his right 
to plead any of the pleas aforesaid. Now it 
is argued, that the administrator to such a 
scire facias (to appear and show cause, &c.) 
could not so have pleaded, for he had no day 
in court for that purpose. The verdict had 
been already given, and it would seem no ob- 
jection to adjudging the damages to the plain- 
tiff, that there were no assets in the hands 
of the administrator. He would still be en- 
titled to judgment, although not to execu- 
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tion. In the analogous cases in England, un- 
der the statute 8 & 9 Wm. in., it is very 
clear, that the administrator would not he 
let in so to plead on the first scire facias, al- 
though the judgment would be against the 
administrator de honis* testatoris. But then 
the plaintiff could not obtain execution on 
such judgment imtil a second scire facias, to 
which the administrator might plead in the 
same manner, as if the judgment had been 
in the lifetime of his testator. Upon princi- 
ple, I can perceive no difference between 
these cases and the present The administra- 
tor must have a right, at some time, to 
plead in his own defence no assets, or in- 
solvency. I do not perceive how, upon any 
acknowledged principles of pleading, this 
could have been done by him in that stage 
of the proceedings in which he became on 
the original scire facias a party to this record, 
and if not then, no execution ought to 
have issued, until after judgment on a 
scire facias founded on the original judg- 
ment against him in his capacity of admin- 
istrator. According to the English practice, 
the present scire facias, being founded on a 
return to an irregular execution, ought to be 
quashed, the original execution set aside, 
and the plaintiff put to his scire facias against 
the administrator as such. If, however, the 
execution were to be considered regular ac- 
cording to any practice established in our 
state courts, and I know of no such practice, 
still in the present scire facias the adminis- 
trator ought to be let in to all the defences, 
which he would have on an original scire 
facias against him on a judgment against his 
testator. As, however, the case now stands 
upon the pleadings before us, no special or- 
der can be made, and we can only declai*e 
the defendant's plea in bar bad; and unless 
other motions intervene, the judgment must 
be for the plaintiff. 

Afterwards on motion the defendant had 
leave to withdraw his plea, and the cause 
was continued for further answer. 
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HATCH V. METROPOLE INS. CO. 

[13 Reporter, 293.] i 

Circuit Court, D. Colorado. Jan., 1SS2. 

Fire Isstjrancb— Action— Creditor. 

A policy of fire insurance was payable to the 
creditor of the insured "as his interest may ap- 
pear." Held, that the creditor had no right of 
action on the policy. 

Action on a fire policy of insurance, paya- 
ble to plaintiff "as his interest may appear." 
The plaintiff was a creditor of Mrs. Gray, the 
insured, the indebtedness being secured by 
trust deed upon the premises covered by the 
insurance. It does not appear in the plead- 
ings what was the amount of the insurance 

1 [Reprinted by permission.] 
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or the amount due plaintiff. On demurrer to 
complaint. 

H. Butler, for plaintiff. 
Charles & Dillon, for defendant 

HALLETT, District Judge. If it appeared 
in the complaint that insurance was taken 
out by Mrs. Gray, and that the stipulation 
of the policy was, that the loss, if any should 
occm", should be paid to the plaintiff, all of 
it,~the entire sum,— a question would be pre- 
sented as to the right of the plaintiff to re- 
cover on such an instrument, which is not 
very well settled in the authorities. Perhaps 
the weight of authority is that in such case 
the plaintiff would be entitled to maintain 
the action. That is to say, if two persons 
contract for the benefit of a third, the third 
party, although a stranger to the considera- 
tion, may maintain a suit upon that conti-act. 
But that is not the case as presented here. 
It is entirely consistent with the allegations 
of this complaint that the sum due the plain- 
tiff was much less than the amount for which 
the policy of insurance was issued. And at 
all events, whatever the fact may be as to 
that, the policy of insm-ance provided for 
payment to the plaintiff as his interest might 
appear. At the time of insurance lie was a 
creditor of the party taking out the policy, 
and his indebtedness might be entirely ex- 
tinguished or greatly reduced before the pol- 
icy should mature. That was, perhaps, the 
reason for putting in the policy this clause 
in this phraseology, "payment should be 
made to him as his interest might appear." 
That is, more or less; the sum due him, 
whatever it might be; and upon that no 
right of action can arise to the plaintiff, be- 
cause it is not a stipulation to pay the plain- 
tiff the loss, all of it, whatever it may be, 
upon matm'ity of the policy; and that must 
be the agreement to enable the plaintiff, un- 
der a stipulation of this kind, to recover in 
the action. That is very well expressed in 
an opinion in Hartford Pu'e Ins. Co. v, Dav- 
enport 37 Mich. 613. Sirs. Oray is the own- 
er of this policy and entitled to sue upon it. 
Mr. Hatch has no right of action whatever. 
Demurrer sustained. 



HATCH (NICHOLSON PAVEMENT CO. 
v.). See Case No. 10,251. 

HATCH (PHILIPS v.). See Case No. 11,- 
094. 
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HATCH v. PRESTON. 

[1 Biss. 19.] 1 

Circuit Court, D. Illinois. April Term, 1853. 

Federal Courts — Jorisdiction — Effect of 

Prior Decree of State Courts 

upon the Same Matter. 

1. The fact that a suit is connected with and 
grows out of matters litigated in a state court, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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does not prevent this court from taking juris- 
diction in the case, if otherwise within the 12th 
section of the act of 1T89 [1 Stat. 79], for the 
removal of cases from the state to United States 
courts. 

2. A decree of the state court binds all par- 
ties before it, and this court will not reverse or 
alter it, but where a second suit is brought to 
connect other parties with the transaction and 
obtain a decree against them, there is no force 
in the objection that this is not an original pro- 
ceeding, and that this court by assuming juris- 
diction, would interfere with the decree of the 
state court 

3. The defendants not being precluded from 
maintaining the main point in controversy here 
by anything appearing in the decree of the state 
court, it is within the meaning of the act a suit 
commenced against them. 

In equity. 

Black-well & Beckwith, for plaintiff. ■ 
Mr. Grimshaw, for defendants. 



DRUMMOND, District Judge. On the 18th 
of March, 1848, Reuben Hatch, the present 
plaintiff, filed a bill on the equity side of the 
circuit court of Pike county, in this state, 
against John Preston one of the present de- 
fendants, and the representatives of James 
"Wilson. The bill alleged that Hatch and Wil- 
son had become indebted to Preston in the 
sum of $10,327.20 in four notes, to secure the 
payment of which they had executed a mort- 
gage on certain lands— that "Wilson in 1836 
sold his interest to Hatch, and the latter as- 
sumed payment to Preston, and "Wilson was 
deceased— that" there was due Preston about 
■?10,000— that Preston had become indebted to 
Hatch in a larger amount on notes of Preston, 
which had been assigned to him. The bill 
prayed for a set-off to be allowed and a sat- 
isfaction of the mortgage. 

Preston answered, stating that the notes 
given to him had been assigned to a third 
party, and denied the indebtedness on the 
notes held by Hatch. In July, 1S51, a decree 
was made allowing the set-oflE; and in Octo- 
ber following, a final decree was entered find- 
ing due from Preston to Hatch the sum of 
$3,069.50, and directing the notes of Hatch 
and Wilson to Preston to be delivered up by 
the latter, and on delivery the master was to 
■cancel them. Preston was required to enter 
satisfaction of the mortgage, and on default 
the master was to do it, and a perpetual in- 
junction was issued against using or negotiat- 
ing the notes and mortgage. The master en- 
tered satisfaction of the mortgage in conform- 
ity with the decree. 

At the March term, 1853, a bill was filed 
•on the equity side of the same court against 
Preston and Thaxter, the present defendants, 
who at the time were not citizens of Illinois, 
l>y Reuben Hatch, now plaintiff, at that time 
-a citizen of Illinois. The bill recited the fore- 
going facts, and alleged that Preston had not 
delivered up the notes, and that Thaxter pre- 
tended to be the owner of the notes and mort- 
gage and threatened to sue to recover the 
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same; that Preston fraudulently transferred 
them to Thaxter to evade the decree after the 
equitable right of set-off had accrued, and 
after the suit before mentioned was com- 
menced. The bill charges that Preston is the 
real owner of the notes and mortgage, and 
was at the time the bill was filed in 1848; 
that the allegation made by Preston in his 
answer that he had assigned the notes was 
disproved in the former case. The bill prays 
for an injunction, &c., and that the notes and 
mortgage be delivered up, &c. The defend- 
ants being non-residents, notice of the suit 
was given according to the practice in this 
state. 

At the proper time the defendants presented 
their petition to have the cause removed to 
this court under the act of congress, and it 
was removed accordingly. At this time the 
counsel of the plaintiff moved to dismiss the 
cause for want of jurisdiction, and to re- 
mand it to the court from which it came, as 
having been improperly sent here. 

The act of congress provides that, if a suit 
be'commenced in any state court by a citizen 
of the state in which the suit is brought 
against a citizen of another state, and the 
matter in dispute exceeds the sum of five 
hundred dollars, the cause shall be removed 
on a proper application to the circuit court 
of the United States. Judiciary Act 1789, § 
12 (1 Stat. 79); Gordon v. Longest, 16 Pet [41 
U. S.] 97. 

^ There is no objection made to the form or 
manner of the application, and it is not de- 
nied but the parties were in a condition as to 
citizenship, to enable the defendants to avail 
themselves of the act of congress. But it is 
strenuously insisted, that this bill is not an 
original proceeding, but is a mere sequence 
of the former suit in the state court. The 
plaintiff had obtained a decree for the deliv- 
ery of the notes, and that satisfaction should 
be entered on the mortgage, which last has 
been done in accordance with the decree, but 
the former has not, and the allegation is, that 
Thaxter is by collusion the mere nominal 
owner of the notes, and the objection is that 
if this court assumes jurisdiction of the case, 
it will be an interference with the decree of 
the state court. 

It may be admitted that this controversy is 
connected with the litigation in the state i 
court, and the bill seeks in some sort to carry 
the decree into effect as to the delivering up 
of the notes. But if the court were to go on 
and do what the bill wishes to be done, it 
would do no more as to Preston than the 
state court has already done. A court of 
equity would hardly sustain jurisdiction of a 
cause for the purpose of repeating decrees al- 
ready made. It could only be in consequence 
of the altered condition of the parties, or of 
new facts, that the court would look into the 
case anew. If this bill necessarily involved 
a revision or alteration of the decree of the 
state court, there would be great weight in 
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the objection of the plaintiff's counsel, hut it 
seems to me that it does not. In fact, the 
bill does not ask for it, and even if the cause 
"were to proceed in the state court, the decree 
would have to stand. Story, Eq. PI. §§ 429, 
430. It must be the same here. This court 
could not in this proceeding interfere with or 
modify the decree of the state court. So long 
as it is unreversed it is binding upon all the 
parties to it. But the main point is as to the 
efEect of this decree upon those who were not 
parties, and while it is clear that Preston is 
bound by it, it is equally clear, that from 
anything that appears upon the face of the 
proceedings in the state court, Thaxter is not 
bound by that decree. If binding on him, it 
must be in consequence of something not 
brought to the knowledge of the state court, 
and it is avowedly for the purpose of obtain- 
ing a decree binding upon him that the pres- 
ent bill is filed. The only question therefore 
for this court to examine, is, whether this is 
a suit -commenced in the state court against 
these defendants, within the meaning of the 
12th section of the judiciary act. If it "is, 
then the duty of this court to entertain juris- 
diction is imperative, as much so, as is the 
obligation, in such circumstances, on the part 
of the state court to decline jurisdiction. And 
after a proper application has been made in a 
proper case to the state court, to remove the 
cause to the circuit court of the United States, 
any subsequent step in the state court is ille- 
gal and invalid. Gordon v. Longest [supra]. 
And it would appear there could not be much, 
doubt but that this is a suit commenced 
against these parties within the meaning of 
the act of congress. It is not the less a suit 
because it grows out of matters already liti- 
gated between one of the defendants and the 
plaintiff, and is, in some respects, connected 
with that suit The main question, it would 
seem, to be decided in this case, will be 
whether Thaxter held the notes bona fide by 
assignment in due course of business before 
their maturity, a fact which, if it exist, he Is 
not precluded from showing by anything that 
appears in the decree of the state court. 

The motion to dismiss and to remand the 
cause is consequently overruled. 

[In Case No. 13,866 a bill in equity to fore- 
close the mortgage mentioned in this case was 
dismissed upon the ground of want of jurisdic- 
tion under the eleventh section of the judiciary 
act of 17S9.] 
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HATCH V. WHITE. 

[2 Gall. 152.] 1 

Circuit Court, D. New Hampshire. Oct. Term, 
1814. 

Mortgages — Foreclosdke — Deficiency may bb 
Kecovehed upon the Bond. 

After a foreclosure of a mortgage, the mort- 
gagee may still recover at law, upon the attend- 
ant bond or note, the deficiency of the mort- 
gaged property to pay the debt due, calculat- 
ing the value of such property at the time of 
the actual foreclosure.2 

[Cited in Upham v. Brooks, Case No. 16,797; 
O'Maly V. Swan, Id. lO.oOS.] 

[Cited in Hunt v. Peake, 5 Cow. 475, 476; 
Morse v. Woods, 5 N, H. 300; Southerin v. 
Mendum, Id. 432; Lovell v. Leland, 3 Vt. 
586; Robinson v, Leavitt, 7 N, H. 92; 
Sehnebly v. Ragan, 7 Gill & J. 122; Char- 
ter V. Stevens, 3 Denio, 35; Belding v. Man- 
ly, 21 Vt. 552; Thurber v. Jewett, 3 Mich. 
306; Eastman v. Porter, 14 Wis. 39; Green 
V. Cross, 45 N. H. 577; Sprague v. Mar- 
tin, 29 Minn. 229, 13 N. W. 34; Burges v. 
Souther, 15 R. I. 204, 2 Atl. 441.] 

This was an action of debt on a judgment 
for $4,605.31 damages, and ?36.03 costs of 
suit, recovered in the supreme judicial court 
of Massachusetts in Septembei*, 1810. The 
defendant, after praying oyer of the record, 
among otier pleas, pleaded, in substance, 
that the judgment was recovered on a prom- 
issory note given by the said White, for the 

sum of $ , to the said Hatch, on the 20th 

day of May, 1807, payable at a day long 
since past, and that, at the time of making 
the said note, the said White mortgaged to 
the said Hatch in fee, as collateral secm-ity 
for the payment of the same note, a certain 
farm situate in Rutland, in Massachusetts; 
that the said Hatch afterwards, on the 10th 
of May, 1810, on account of tbe breach of the 
condition of said mortgage deed, by open and 
peaceable entry, made in the presence of two 
witnesses, took actual possession of said 
mortgaged premises, and continued that pos- 
session peaceably for more than three years 
after said entry; and the plea then avers a 
payment of §36.03 in satisfaction of the costs 
in said suit. To this plea there was a gen- 
ei'al demurrer and joinder. 

Mr. Pitman, for plaintiff. 
Mr. Humphreys and E. Cutts, for defend- 
ant. 

STORY, Circuit Justice- There is no aver- 
ment in the plea of the value of the mort- 
gaged estate; nor that it was taken in full 
satisfaction of the debt; nor that the equity 
of redemption of the mortgagor was fore- 

1 [Reported by John Gallison, Esq.] 

2 The point here adjudicated is not yet fully 
settled. See Lansing v. Goelet, 9 Cow. 346; 
Lovell V. Leland, 3 Vt. 581, where the S. P. 
is recognized. See, however, a line of cases 
collected both ways in 4 Kent, Comm, (5th Ed.) 
p. 183, notes a, b, c, d. See, also, page 194, 
where many cases are collected. 
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closed. The case, therefore, stands drily up- 
on the legal operation of the allegations in 
the plea unaided by collateral facts. Oyer 
of the record is prayed and has been allowed 
by the parties without objection. But, as 
this judgment is a record of another court, in 
strictness no such oyer is demandable. It is 
therefore an irregularity, which, though, not 
affecting the merits, might well attract the 
attention of the parties. Waiving however 
all exceptions to the regularity of the plead- 
ings, I proceed to the consideration of the 
only question argued at bar by the parties; 
whether, after a foreclosure of a mortgage (as 
^^the entry and continued possession for three 
years pleaded in this case are by the statute 
of Massachusetts admitted to be) the mort- 
gagee can, in a suit upon the attendant note 
or bond, recover the deficiency in value of 
the mortgaged estate to satisfy the debt due 
to him. 

It is contended by the defendant, that the 
foreclosure is either an absolute pui'chase of, 
or an election to take, the land in full satis- 
faction of the debt; and by the plaintiff, 
that it amounts to a satisfaction of so muctx 
only of the debt, as equals the value of the 
land. If the doctrine asserted by the de- 
fendant be true, it will be found in many in- 
stances to work great injustice. Where the 
value of the property mortgaged, whether 
real or personal, is less than the debt, no 
foreclosure of the equity of redemption, and 
no absolute ownership of such property, can 
ever be acquired, but upon the absolute ex- 
tinguishment of the whole debt Under such 
circumstances, the value of the pledge in the 
hands of the mortgagee would be materially 
diminished, and it would frequently prove, 
in literal exactness of language, mortuum 
vadium, a dead and worthless security. If 
the mortgageebe compellable to make an elec- 
tion, the pursuit of a personal remedy on the 
attendant bond is as much an abandonment 
of the pledge, as the appropriation of the lat- 
ter is an abandonment of the debt. In a 
case therefore of suspected insolvency he 
would be encircled with perils on every side; 
and, instead of a double secm-ity for his debt, 
would be left with scarcely a single plank to 
save himself in the shipwreck. The argu- 
ment, which would lead to such consequences, 
is not easily admissible, and if it stand at 
all, it must be upon technical principles, or 
authorities, which cannot now be questioned, 
A mortgage is but a mere security for the 
debt, and collateral to it The debt has an 
independent existence, and remains with all 
Its original validity notwithstanding a release 
of the mortgage. The former is the princi- 
pal, and the latter an incident, though' not an 
indispensable incident. An assignment of 
the debt will, in equity, if not at law, carry 
the mortgaged property along with it; and 
a release of the debt will relieve the property 
from all farther claims of the mortgagee, 
jV[ai-tin V. ilowlin, 2 Burrows, 969; Green v. 
Hart, 1 Johns. 5S0. Where the contract exe- 



cuted between the parties is, strictly speak- 
ing, a mortgage, that is, a conditional con- 
veyance of the property subject to be divest- 
ed by a performance of the condition, by non- 
performance the conveyance becomes abso- 
lute, according to the express stipulations of 
the parties. Where the contract amounts 
but to a pledge, that is, a mere deposit as 
security, redeemable on payment of the debt, 
the creditor acquires a lien or qualified prop- 
erty to that extent; but the stipulations of 
the parties in no event import a conveyance 
of the absolute, property to the creditor. If 
he can acquire it, it can only be by an ap- 
propriation recognized and enforced by law, 
in aid of his right, upon the default of the 
debtor; as seems to have been the case by 
the ancient writ transmitted to us by Glan- 
ville. Lib, 10, c, 6; Mores v- Conhan, Owen, 
123. But an absolute property in the pledge 
acquired either way, by the stipulations of 
the party or by the course of the law, upon 
the default of the debtor, would not seem of 
itself to operate an extinguishment of the 
debt secured by a covenant or agreement in- 
dependent of such pledge. The parties have 
not agreed to an extinguishment of the debt 
in such an event, and it is difl3.cult to per- 
ceive, how the law should found a peremp- 
tory bar, upon the default of the veiT party 
who pleads it, against another to whom no 
laches can be imputed. If, Indeed, during 
the time of redemption, the pledge be injured 
or lost, or wrongfully detained, there seems 
reason to hold, as in the ancient law, that a 
proportionate value should be deducted from 
the debt, unless a restoration or satisfaction 
were otherwise made, Glanv, lib, 10, c. 8. 
But where there is no such ingredient in the 
cgse, the debt ought to retain its original 
validity; and if equity should interfere to 
enlarge the time of redemption, or to prevent 
a double satisfaction, it is the utmost exer- 
cise of its authority, which justice or good 
conscience would seem to require. To de- 
prive the creditor even of a single satisfac- 
tion of his debt, in favor of a negligent or 
fraudulent debtor, would not comport with 
the maxims, which usually govern courts act- 
ing ex aequo et bono. Upon principle then, 
there would seem no reason to restrain the 
mortgagee from eveiy remedy in rem and in 
personam, until he has obtained a full satis- 
faction of his debt 

Let us now examine the point with a view 
to authorities. No case has been cited from 
the English reports, and as far as a diligent 
search could enable us to pronounce, no case 
exists at law, in which the point has been 
solemnly presented for adjudication. This 
universal silence, in a case of so frequent oc- 
cm-rence, affords a pretty strong argument, 
that at law such a plea has never been held 
a sound defence. Yet, even at law, the in- 
cidental expressions of learned, judges show 
the general understanding of the profession 
on the subject; and the frequent applications 
to chancery for injunctions, to restrain the 
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creditor from pursuing his personal remedy, 
have drawn from tliat court explicit" avowals. 
In Smart y. Wolff, 3 Term R. 342, Lord 
Kenyon, comparing it with the case before 
him, says, "as in case of a pawn, the right 
to detain which is not devested by the 
pawnee's also taking a covenant as farther 
securitj', on which he may sue the person of 
the covenantor. The covenant is only con- 
sidered as an additional remedy, and the 
party may proceed on both." In Schoole v. 
Sail, 1 Schoales & L. 176, Lord Kedesdale 
declared, that a mortgagee had a right to 
proceed on his mortgage in equity, and on 
his bond at law, at the same time. In Aylet 
v. Hill, in 1779, 2 Dickens, 551, and again in 
Tooke v. Hartley, in 1786, 2 Brown, Oh. 125, 

and Took v. , 2 Dickens, 785, Lord 

Thurlow, upon an application for an in- 
junction, held that notwithstanding a fore- 
closure, the mortgagee had a right to pro- 
ceed at law on his bond, and might recover 
on such suit the deficiency of the mortgaged 
estate to cover his debt; and he declared the 
law to be now so established. The same 
may be inferred from the early case of 
Dashwood v. Blythway, 1 Eq. Cas. Abr. 317, 
the only effect there attributed to such suit 
being, that it opened the foreclosure, and 
let in the equity of redemption of the mort- 
gagor. It is true, that Lord Thurlow in 
Took V. , 2 Dickens, 785, (which, not- 
withstanding some discrepancy in dates, is 
'probably the same case as in 2 Brown, Oh. 
125), is said to have declared, that after a 
foreclosure, so long as the mortgagee kept 
the estate, he must take the pledge as a sat- 
isfaction, because, by not knowing what it 
would produce, he could not say any thing 
was due; but if he sold the estate fairly and 
without collusion for the best price, and it 
produced less than the debt, he would be 
entitled to recover on the bond for the de- 
ficiency. The reason given for this distinc- 
tion does not seem satisfactory. The actual 
value of the estate may au well be ascer- 
tained, while it is in the hands of the mort- 
gagee, as after a sale; and indeed must be 
so ascertained, in order to see if it was sold 
at the best price. At least the fact is not 
more difficult to settle, than many which or- 
dinarily engage the attention of courts and 
juries; and if the deficiency be once found, 
the same equity to have it paid exists in both 
cases. Besides, if the debt be deemed satis- 
fied while the estate is In the mortgagee's 
hands, it is not easy to conceive how, by his 
own act of transfer, he can defeat the legal 
effect of that satisfaction. And if the doc- 
trine in Dashwood v. Blythway be correct, 
there would be still less reason to allow the 
mortgagee to recover after a sale, because, as 
it would be inequitable to open the foreclo- 
sure against the purchaser, it would enable 
the mortgagee to defeat the revival of the 
equity of redemption resulting from his per- 
sonal suit. It was this last consideration, 
that inclined Lord Eldon, in Perry v. Barker, 



8 Ves. 527, to hold, that after a foreclosure 
and sale of the mortgaged estate, the mort- 
gagee had no right to proceed at law upon 
the attendant bond, because by the sale he 
had incapacitated himself to reconvey the 
estate to the moi-tgagor; and upon this 
ground, in the case before him, he granted 
an injtmetion imtil the hearing. In this case 
however Lord Eldon stated, that in Tooke 
V. Hartley, Lord Thurlow had held (and so 
was a MS. report of the case taken by Sir 
Samuel Eomilly) that whether the estate was 
sold to a stranger, or remained in the mort- 
gagee, there was no distinction, but an action 
might be brought for the difference. There 
seems therefore some reason to doubt the 
accuracy of the report in 2 Dickens, 785. 
The case of Perry v. Barker, afterwards 
came to a hearing before Lord Erskine (13 
Ves. 197), who after a full argument decided, 
that notwithstanding a foreclosure the mort- 
gagee had a right to proceed on his bond; 
but that such a proceeding entitled the mort- 
gagor to redeem, and if the mortgagee had 
previously sold the estate and could get it 
back, equity ought to allow him time for the 
purpose. It seems however to have been his 
lordship's opinion, that if this could not be 
done, the mortgagee ought to be restrained 
from proceeding, and under the peculiar cir- 
cumstances of the ease before him, he de- 
creed a perpetual injunction. We profess 
ourselves unable to comprehend the particu- 
lar principles, upon which in either case a 
court of equity proceeds to restrain a creditor 
from pursuing his remedy at law, when by 
the foreclosm-e he has not obtained a satis- 
faction of his debt. We should have thought 
that natural justice, as well as the stipula- 
tions of the parties, would have been better 
subsei-ved by allowing the creditor every 
remedy in rem and in personam, until his 
debt should be completely satisfied. If aft- 
erwards he should make an oppressive use of 
his power by attempting to obtain a double 
satisfaction, then and not till then the inter- 
position of chancery by way of injunction 
would seem conscientious and salutary. 

As little can we comprehend the groimd, 
on which, as m Dashwood v. Blythway, 
courts of equity have held that a suit on the 
attendant bond opens the foreclosure, and 
lets in the equity of redemption. By such 
foreclosm-e the mortgagee obtains an abso- 
lute estate, which perhaps may well be 
deemed a purchase at the full value of the 
laud, if less than the debt, and if greater, 
at the amoimt of the debt But why a per- 
sonal suit to recover the deficiency of the 
land to pay the debt should change the na- 
ture or effect of a foreclosure, has not yet 
been satisfactorily explained. It is rarely 
that a foreclosure can take place, where the 
estate much exceeds the debt in value. An- 
other pm'chaser is usually found, and a non- 
redemption therefore affords a pretty strong 
evidence of an inferiority in value. Besides, 
is it no inconvenience to the creditor to take 



[11 Fed. Cas. page 813] 

land instead of Ws money? If, after the 
foreclosure, tlie estate should t>ecome materi- 
ally lessened in value, the loss has never been 
deemed to be the mortgagor's. Why then 
should he derive benefit from an accidental 
rise in value, when he has been altogether 
in default? If, indeed, after a foreclosure, 
the mortgagee should come into equity to 
seek relief against the mortgagor, there 
might be some room to apply the maxim, 
that he who seeks equity, must do equity. 
But in fact he only claims the exercise of 
his legal rights secmred to him by contract; 
and is then told, that he must submit to re- 
trace all his steps, or an injunction will bar 
his proceedings. And even if such a hard 
measure of justice were dealt out to the 
mortgagee, while the property was in his 
own hands, it would seem not inequitable, 
when he had rightfully passed it to a pm*- 
chaser, to hold him entitled to his personal 
remedy for all the pledgor had failed to pay. 
That a sale after a foreclosure should be 
deemed so far a wrongful act, as to draw, 
after it the penalty of a perpetual injunc- 
tion, is a doctrine not easily reconcilable 
with the sound principles, which govern con- 
tracts of this nature. We are happy to add, 
that the opinions imputed by the better au- 
thorities to Lord Thurlow sanction the doc- 
ti'ines, for which we contend. But whatever 
may be the effects attributed to a suit in per- 
sonam after a foreclosure, as to reviving the 
equity of redemption, such effects can be al- 
lowed in chancery only when it acts upon 
its own pecidiar principles, unaffected by 
statutory provisions. In Massachusetts, 
where this mortgage was executed and en- 
forced, and of com-se, by whose laws it is 
to be regulated, the equity of redemption is 
limited to three years after possession ob- 
tained, and negatived afterwards by the ex- 
press provisions of the statute. Stat. March 
1, 1799, c. 77. The foreclosure therefore, 
once complete, fixes the absolute rights of 
the parties, and no subsequent event can con- 
trol or alter their legal efficacy. 

To return; whatever may be the differ- 
ences of opinion among tne learned chancel- 
lors on other points, the foregoing examina- 
tion abundantly shows, that they all proceed 
upon the supposition, that at law a foreclo- 
sm'e of the mortgage is no bar to an action 
on the attendant bond; and that equity alone 
can afford relief by acting on the conscience 
of the creditor, and decreeing a perpetual 
injunction. Sitting then in a comrt of law, 
we should have no difficulty, even if this 
were a case primae impressionis, in holding, 
that the plea is bad, and that the demurrer 
must be sustained. Our judgment would be, 
that upon principle the mortgagee must be 
entitled to recover on the note in damages 
the deficiency ot the mortgaged property to 
pay the debt, calculating its value at the 
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time of the actual extinction of the equity 
of redemption; and that, even admitting 
the foreclosure to be a pturchase of the prop- 
erly, in no event could the purchase-money 
be deemed to exceed the debt. But this 
question has been solemnly adjudged in the 
state, where this contract of mortgage was 
made and to be executed. In Amory v. Fair- 
banks, in 1793, the supreme court of Massa- 
chusetts decided, upon a special plea like 
the present, that the bar was bad, and the 
mortgagee entitled to recover the deficiency 
of his debt, notwitlistanding the foreclosm-e. 
3 Mass. 562. At the distance of fourteen 
years, this decision was cited and approved 
by the same court, and may now be consid- 
ered as the settled law of that state. Id. 154. 
Such an authority, even if not binding on 
this court, is so conformable with principle 
and so highly respectable in itself, that it is 
not easy to shake its force. 

It has been argued, tha.t the creditor might 
in Massachusetts have first sued his note, 
and levied his execution on the mortgaged 
estate at its appraised value, and thereby 
have avoided the ill effects of a foreclosure, 
if the estate was of less value than the debt, 
and that therefore there is less reason to 
hold him entitled to recover, when he elects 
a foreclosm-e in the first instance. But is it 
quite certain that the mortgagee would in 
eiiuity be allowed in this way to avoid the 
mortgage? And even if he might, still it 
might well admit of doubt, how far such a 
proceeding extinguished his mortgage, so as 
to let in other intermediate incumbrances 
and attachments on the estate. If the de- 
fendant's argument be correct, the election of 
a personal suit would amount to a waiver 
of the mortgage, whether the execution were 
levied on the mortgaged property, or re- 
mained unsatisfied. Yet authority does not 
seem to countenance such a principle. See 
Bantleon v. Smith, 2 Bin. 146. 

There are some other views of this case, 
which, if the principal point admitted of 
doubt, might deserve consideration. The 
suit is upon a judgment of another state, and 
must have all the validity and conclusiveness 
here, that it has there. See [Griffith v. Fra- 
zier], 8 Cranch [12 U. S.] 29. If the plain- 
tiff was bound by his election to foreclose 
the mortgage, that election had been made . 
previous to the original suit, and might have 
been pleaded in bar to it; and the neglect 
so to do cannot now be helped. If, on the 
other hand, the bar did not arise until after 
the election so made and an actual extin- 
guishment of the equity of redemption, then, 
by the law of Massachusetts, it was no 
defence against a suit on the judgment. On 
the whole, we are of opinion, that the de- 
mmrrer is well taken, and that judgment on 
this plea must pass for the plaintiff. Plea 
adjudged bad. 
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Case Uo. 6,210. 

In re HATCHER. 

a N. B. R. 390 (Quarto, 91); 1 Am. Law T. 
Rep. Bankr. 48.] i 

District Court, D. Kentucky. 1868. 

Eankrdptot ~ Petition — Effect of Failure of 
Petitioner to Appear — ^Dismissal. 

1. Where a petitioner in bankruptcy fails to 
attend before the register on the day fixed in 
the order of reference, he may, nevertheless, be 
adjudicated a bankrupt wiUiin a reasonable 
time thereafter. 

2. If he does not appear within a reasonable 
time, upon the fact being reported to the court 
by the register, the petition may be dismissed. 

[In bankruptcy. In the matter of Benja- 
min H. Hatcher.] 

BALLARD, District Judge. The register 
certifies that the petitioner failed to attend 
before him on the day fixed in the order of 
reference, and tba-t he has not since ap- 
peared, and that consequently he declined 
to make adjudication. He asks whether or 
not he has "power to appoint another day 
for the bankrupt's attendance, that is, enter 
upon his memorandum that he sat at the 
time and place designated in the order of 
reference, and adjourned to some future day 
to allow the bankrupt to report, or should 
a new order of reference be obtained?" I 
see no necessity for any new order of refer- 
ence. The case has already been referred, 
and general order No. 4 provides that when 
it is referred to a register "thereafter all the 
proceedings required by the act shaU be had 
before him, except," &c. True, the order of 
reference, form No. 4, designates a day on 
or before which the petitioner shall attend 
before the register, and rule 2 of this court 
authorizes the register to fix the times when 
be will act upon the several matters arising 
in the case referred to him, other than the 
attendance of the bankrupt as fixed by or- 
der form No. 4; but I think neither the order, 
nor the rule, prevents the register from mak- 
ing adjudication, and taking other proceed- 
ings when the bankrupt does appear with- 
in a reasonable time after the day fixed 
and asks for the appropriate orders. The 
petitioner should, of course, explain in a 
written affidavit why he did not attend as 
required by the order of reference, because 
if he wilfully disobey this, or any other, or- 
der he may not be allowed his discharge; 
but an adjudication of bankruptcy can be 
none the less valid because it is entered on 
-a day subsequent to the time fixed in the 
order of reference. If the bankrupt does not 
appear within a reasonable time, upon the 
fact being reported by the register to the 
-district court, the petition may be dismissed. 
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1 [Reprinted from 1 N. B. R. 390 (Quarto, 91). 
by permission. 1 Am. Law T. Rep. Bankr, 48, 
■contains only a partial report.] 



Case No. 6,S11. 

HATFIELD v. BUSHNELL. 

[1 Blatchf. 393; 22 Vt. 659; 7 N. Y. Leg. Obs. 
331.] 1 

Circuit Court, D. Vermont. May Term, 1849. 

Actions — Abatement sr Death — Substitution 

OF Personal Representative — 

Law op Vermont. 

1. An action pending in this court does not 
abate by the death of the plaintiff before judg- 
ment, but his personal representative may, un- 
der section 31 of the judiciary act of 1789 (1 
Stat. 90), become a party to the suit, and prose- 
cute it to final judgment, in case the cause of 
action survives to him by the local law, 

2< By the law of Vermont, an action of eject- 
ment is one in which the cause of action dops 
so survive. 

[Cited in U. S. v, De Goer, 38 Fed. 82.] 

3. Jurisdiction of such an action havinfj once 
vested in this court, the fact that the adminis- 
trator of the deceased plaintiff is a citizen of 
Vermont and resides in the'same state with the 
defendant, will not divest the court of jurisdic- 
tion, in case the administrator be admitted to 
prosecute. 

[Cited in Culver v. Woodruff Co., Case No. 
3,469; Trigg v. Conway, Id. 14,173; Winter 
V, Swinburne, 8 Fed. 51.] 

This was an action of ejectment to recover 
lands claimed by the plaintiff [Peter Hat- 
field], an alien and a subject of Great Brit- 
ain, The plaintiff having died intestate pend- 
ing the action, and letters of administration 
on his estate having been granted by the 
court of probate in Vermont, the administra- 
tor, a resident citizen of Vermont, appeared, 
and, the death being suggested on the rec- 
ord, moved for leave to enter and prosecute 
the action. The defendant [Ira Bushnell] 
objected to the leave being granted, and filed 
a motion to dismiss the action. 

Samuel S. Phelps and C. D. Kasson, for 
administrator. 
Asahel Peck, for defendant. 

PRENTISS, District Judge. The act of 
congress of 1789, commonly called the "Ju- 
diciary Act" (1 Stat 90, § 31), provides: "That 
where any suit shall be pending in any court 
of the United States, and either of the par- 
ties shall die before final judgment, the exec- 
utor or administrator of such deceased par- 
ty who was plaintiff, petitioner, or defendant, 
in case the cause of action doth by law sur- 
vive, shall have full power to prosecute or 
defend any such suit or action until final 
judgment, &c." 

The act, it will be perceived, extends to 
every action, and saves it from abatement 
by the death of the parties, where the cause 
of action survives, whatever may be the 
nature of the action. Whether or not, in 
any particular case, the cause of action sur- 
vives, must depend altogether upon the local 
law. With that question the act of congress 

I [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. 7 N. Y. Leg. 
Obs. 331, contains only a partial report.] 
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lias nothing to do. It does not profess to 
say what causes of action, nor, of course, 
what particular forms of action shall or shall 
not survive, but refers this to the laws of the 
respective states. If, in the present ease, -Oie 
cause of action, by the law of Vermont, sur- 
vives to the personal representative, and he 
might sue originally upon it, the action does 
not abate by the death of the plaintiff, but 
may be prosecuted by his administrator. 

By the law of Vermont (Rev. St c. 48, §§ 10, 
12, 17), actions of ejectment to recover the 
seisin and possession of lands, as well as 
many other actions which would abate by 
the common law, and the causes of action, 
survive; and any such action may be com- 
menced, or, when commenced in the life time 
of the deceased party, may be prosecuted by 
the executor or administrator. The lands 
are in the nature of assets for the payment of 
debts, and, for that reason, the executor or 
administrator is the only party primarily, 
and for a time, at least, entitled to maintain 
an action to recover them. Neither the heir 
nor the devisee can sue until the lands have 
been assigned to him by a decree of the court 
of probate, or the time allowed the execu- 
tor or administrator for the payment of 
debts has elapsed. The cause of action in 
tliis case, therefore, surviving by the law of 
Vermont, the administrator, under the act of 
congress, has a legal right to become a party 
to the suit and proceed in it to judgment. 

It is objected, however, that the adminis- 
trator is a citizen of Vermont, resident in the 
same state with the defendant, and that the 
court cannot exercise jurisdiction in a case 
such as this will be if the administrator be- 
come a party, between citizens of the same 
state. But, it is to be observed, that the ad- 
ministrator, if admitted, is not to be consid- 
ered in the light of an original party to the 
action for the purposes of this or any other 
question. The action was commenced and 
regularly pending in the lifetime of his intes- 
tate, who was the original party; and he 
comes in, not in his own right, but in the 
right, and merely as the representative of 
such original party. It is in this special 
character, and under these special circum- 
stances, that he appears and prosecutes. As 
was said in the case of Green v. "Watliins, 6 
Wheat [19 U. S.] 260, the death of the par- 
ty neither raises any new cause or right of 
action, nor produces any change in the con- 
dition of the cause or in the rights, of the 
parties. If these remain the same as be- 
fore, why does not the jurisdiction continue 
the same as before, irrespective of the citi- 
zenship of the personal representative? 

It is well settled, that if the jurisdiction of 
the circuit court be once vested in a suit be- 
tween citizens of different states, a subse- 
quent change of domicil of the parties, pen- 
dente lite, either by the defendant removing 
into the state where the plaintiff resided, or 
by the plaintiff removing into the state where 
the defendant resided and the suit was 



brouglit, will not divest the jurisdiction. 
Morgan's Heirs v. Morgan, 2 Wheat [15 U. 
S.] 290; Cameron y. M'Roberts, 3 Wheat [16 
U. S.] 591; Thomas v. Newton [Case No. 13,- 
905]. And, where a judgment has been re- 
covered in the circuit courts in a suit at law 
between citizens of different states, a bill in 
equity for an injunction to stay execution on 
the judgment may be entertained by the 
court, although the adverse parties to the 
judgment have, subsequent to the judgment, 
become citizens of the same state. Dunn v. 
Clarke, 8 Pet [33 U. S.] 1. The 'doctrine 
upon which these cases rest is, that where 
the jurisdiction has once attached, no subse- 
quent change in the relation or condition of 
the parties, in the progress of the cause, or 
after judgment, will deprive the court of ju- 
risdiction over the cause, or over any pro- 
ceeding touching the execution of the judg- 
ment On this doctrine, an executor or ad- 
ministrator may bring a scire facias in the 
circuit court to revive a judgment recovered 
therein in a suit brought by the testator or 
intestate, or to have execution against the 
bail in the suit, or, if no judgment be recov- 
ered in the suit so brought, but it be still 
pending, may of course become a party to 
and prosecute the same, although he may be 
a citizen of the same state with the adverse 
party, and, for that cause, incompetent to 
bring in such court an original suit against 

The deceased plaintiff was an alien, and 
the court had jurisdiction of the action. The 
administrator cones in, as has been already 
said, merely as the representative of the de-, 
ceased plaintiff, and prosecutes as such. 
Thus coming in to prosecute to judgment a 
suit already pending, however it might be 
in a suit originally commenced by him, his 
residence or citizenship, whether in the same 
state with the defendant or a different one, 
is immaterial. To hold otherwise might ren- 
der the provision of the act of congress in a 
measure nugatory. The local law of the 
state may not allow the appointment of a 
person as administrator who resides out of 
the state, or, if it does, the court of probate 
may refuse to appoint such person; and no 
letters of administration but such as are 
granted in this state will give any authority 
to sue or prosecute here. 

The sum of the whole matter therefore is, 
that an action of ejectment pending in this 
court, does not abate by the death of the 
plaintiff before judgment, but his adminis- 
trator may, under the provision of the thirty- 
first section of the judiciary act of 1789, be- 
come a party to the suit and prosecute the 
same to final judgment, the cause of action, 
by the local law, surviving to the personal 
representative; and, jurisdiction of the ac- 
tion having once vested, it continues and may 
be exercised, notwithstanding the adminis- 
trator may be a citizen of Vermont, residing 
in the same state with the defendant How 
far the right to recover may be affected, if 
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at all, where the administrator comes in, as 
in this case, in right of an alien, a subject 
of Great Britain, whose title may or may not 
tie held under the ninth article of the treaty 
of 1794, is a matter proper to be decided, not 
on a preliminary motion, but on the trial of 
the merits. The motion of the defendant to 
dismiss the action is consequently denied, 
and the motion of the administrator for leave 
to enter and prosecute allowed. 



HATFIELD (PARKER v.). See Case No. 
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Case No. 6,212, 

HATHAWAY v. JONES. 

[2 Spr. 56.] 1 

District Court, D. Massachusetts- Jan., 1863. 

Admiralty — Whaling Voyage — Pbopoktion op 

Profits of Dischakged Seaman — Gkiev- 

ANCEs — Foreign Consul. 

1. In whaling voyages, if a man who ships 
at home is discharged abroad for other cause 
than sickness, and without his own fault, he is 
to have the same pro rata settlement that is 
provided in the articles for discharge by reason 
of sickness. This is not an absolute rule of 
law, but is adopted by this court, by analogy, 
and as most just and reasonable, and most con- 
sonant with the nature and purposes of Hie voy- 
age. If other terms of discharge are fairly 
agreed upon, they are binding. If the circum- 
stances of any particular case show the pro 
rata settlement to be inapplicable or unreason- 
able, it will not be enforced. 
[Cited in Jenks v. Cox, Case No. 7,277.] 

2. It is the duty of the master of a ship to 
hear complaints by inferiors against superiors, 
made in a reasonable manner, and to redress 
grievances found to exist; and he is not neces- 
sarily to sustain the superior because of his 
station. 

3. The discharge made in a foreign port must 
be before the consul, but the money settlement 
need not be; and the consul is not entitled to 
charge a commission on the amount paid, ior 
merely witnessing the payment. 

In admiralty, 

R. H. Dana, Jr., for libellant 
W. W. Crapo, for respondent 

SPRAGrUE, District Judge. This is a suit 
in admiralty for the wages of the second mate 
of the respondent's ship Eliza Adams, en- 
gaged in the whale-trade. The libellant was 
discharged at Honolulu, and paid off at his 
lay (one-thirtieth) of the oil actually taken at 
that time, at what is called eonsvilar prices. 
The libellant now asks to set aside this set- 
tlement, and claims to be paid pro rata, on 
the entire voyage,— that is, to receive his lay 
of such portion of all the oil taken during the 
whole voyage, as the time he served bears to 
the length of the voyage; or, if that is not 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 



allowed, then tcr receive his lay of the oil 
taken at the time of his discharge, at the 
New Bedford prices. The respondent con- 
tends that the settlement at Honolulu is bind- 
ing. There are certain chai'ges and deduc- 
tions, made at Honolulu, to which the libel- 
lant objects. 

By the shipping-artides in whaling voyages,, 
it is provided that when a man is separated 
from the vessel during the voyage by death 
or sickness, he shall be paid pro rata, as 
above stated. But there are no stipulations 
in the articles to govern any other case of a 
separation from the vessel. In such cases, 
this court has adopted the rule provided in 
the articles for cases of separation by death 
or sickness, by analogy, and as in itself just 
and reasonable, and therefore most likely to 
effectuate the real intention of the parties at 
the time the contract was made. But if 
there are circumstances showing that the pro 
rata, settlement would not be just and reason- 
able, or if any other mode was fairly agreed 
upon at the time the man left the vessel, the 
pro rata, settlement wiU not be adopted; the 
object of the coinrt being to ascertain and 
carry out the intention of the parties which 
they have not expressed. But in most cases 
of discharge by consent, where each party 
acts freely, the terms upon which the contract 
of service shall be dissolved are agreed upon; 
the willingness of one or the other party to 
dissolve the conti-act usually depending upon 
the state of the voyage at the time, and the 
probabilities of the future, and the pecuni- 
ary terms proposed. 

In this case, the witnesses, who are the 
libellant. Captain Hawes, the master, and the 
third mate, ilr. Thomas, now master of an- 
other ship, are respectable and trustworthy 
men, and agree substantially in their state- 
ments, and, I am persuaded, all intend to 
give fair accounts of the transaction. From 
their evidence I gather the facts to be these. 
The libellant and the chief mate could not 
agree. The master was satisfied that the 
difficulty between them was of such a char- 
acter that the interests of the voyage and the 
comfort of all made it best that one or the 
other should leave. The libellant was a 
peaceable man and a good officer; and, if 
the master had only his own wishes and the 
comfort of the crew and officers to consult, 
he would have retained him. The chief mate 
made trouble on boai'd, and had attacked the 
third mate and iU treated the libellant. But 
he was a good whaleman, had taken a gi'eat 
deal of oil, and was a favorite of the owners 
for that reason, while the libellant had been 
entu'els- unsuccessful in getting oil. The 
master «id not approve of the conduct of the 
chief mate; but said that it was his duty to 
sustain him, right or wrong. The libellant 
said that if the chief mate imposed upon him, 
he should resent it, and defend his own rights, 
if they were not protected by the master. 

The libellant was willing to be discharged, 
while the chief mate was not Under these 
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circumstances, the mastei* and libellaht agreed 
on a discharge, the terms of which were that 
the libellant should receive his lay of the oil 
then taken. But it was not determined, or 
was not fairly understood between them, 
whether he should be paid tliere, at consular 
• prices, or take an order on the owners for a 
settlement at the end of the voyage, at New 
Bedford prices. 

The master and libellant went ashore to 
effectuate the discharge, and on their way to 
the counsul's office tlie master said he should 
pay off the libellant there, at consular prices. 
The libellant objected, and said he did not 
wish for his money there, and would not ac- 
cept consular rates, but wished for an order 
to settle at New Bedford. This the master 
refused. The libellant then said he would re- 
tm*n to the vessel and jBght it out, or words 
to that effect, rather than take those terms. 
The master said it had gone too far now for 
him to return, and insisted on the discharge 
being completed on those terms. The libel- 
lant yielded, but proposed that, after getting 
the discharge before the consul, the wages 
should be paid without the intervention of 
the consul, as the consul charged a com- 
mission; but the master, probably thinking it 
necessary, insisted on the payment being 
made before the counsel. This' was done, 
and the consul took off two and a half per' 
cent, as his commissions. 

Prom these facts, it seems to me that the 
dischai'ge at first was by consent, on the terms 
of a lay of the oil taken. So far, the agree- 
ment was fair and mutual. Afterwards, the 
parties differed as to the further question of 
the place and rate of payment In many 
cases where a part of an agreement falls 
through, the whole must be set aside. But in 
this instance, it seems to me right to carry 
into effect the teriusjof the discharge, so 
far as they had been ^agreed upon. The sub- 
sequent point, upon which they differed, is 
fairly separable. I shall therefore give the 
libellant his lay of the oil taken, and not the 
pro rata on the entire voyage, as he claims. 
But I think he is not bound by his assent to 
the terms of consular prices. He yielded un- 
der that kind of duress against which a 
court of admiralty, which acts on equitable 
principles, will relieve him. There was sure 
to be trouble and discomfort, and perhaps 
danger, in his relations with the chief mate. 
The master, who all agree is a kind and just 
man, had yet a notion, very common among 
masters, but entirely erroneous, that he must 
sustain his chief officer, right or wrong, so 
long as he kept him in command. And if 
the libellant had insisted on going back, it 
would have been an assertion of a bare legal 
right, against the will of tfie master; and if 
llFED.CAS. — 52 



the master had found it necessary to yield 
to it, the situation of the libellant would 
have been such that no court could require 
him to insist on continuing the voj'age, at 
the peril of losing a portion of the stipulated 
compensation for previous services. 

I wish it understood that the master, while 
at sea, as holding supreme authority, is to do 
justice to all persons under his command. 
He should control the officers as well as the 
men. All should be able to come freexy to 
him, in a reasonable manner, with their com- 
plaints; and if there has been a serious 
wrong, the master should protect the men 
or inferior officers. I linow it is said this 
will relax discipline. But, in my judgment, 
it will tend to secure a more ready submis- 
sion to the master's authority. If he sus- 
tains the officer, right or wrong, the officer, 
and not he, decides the question. The knowl- 
edge that masters have this feeling leads men 
to fear to present their grievances, and gives 
confidence to bad ofacers, until things ripen in- 
to mutiny or violence. My experience in this 
court is, that many of the most serious 
troubles would be avoided, if masters would 
be the actual rulers and arbiters, and inquire 
into complaints when reasonably stated, and 
redress grievances if found to exist This 
is their duty, as it is their best policy. 

As the place where the lay should be paid 
and the rate at which it should be calculated 
were, as I have said, not agreed upon, but 
acquiesced in under duress, it is necessary 
for me to determine what the libellant is en- 
titled to. It is most in consonance with the 
terms of the contract and nature of the voy- 
age, to have it setttled at New Bedford, and 
at home ^prices. If a man chooses to take 
money in a foreign port, at the price in that 
port, he can do so; but if he does not agree 
to it, he should not be compelled to take 
money when he does not wish for it, and tt 
consular rates, which the evidence shows 
are, for some reason or other, almost always 
a ;good deal below what would seem to be 
the fair calculation of the market rate of the 
place, or the estimated New Bedford price, 
less freight home and insurance. By settling 
before the consul, a commission of two and 
a half per cent, was incurred. There is no 
reason for this. ^ The discharge must be 
made before th'e' consul, but the payment 
need not be before him. It may be with 
or .without witnesses; and if before wit- 
nesses, no witness charges a commission for 
seeing money paid, and that is all the consul 
did. 

The libellant is to have his lay of the oil 
taken at the time of his discharge, at the 
price for which the oil sold in New Bedford, 
with costs. 
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HATHAWAY v. ROACH. 

[2 Woodb. & M. 63.3 ^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1846. 

Patents— Taxable Costs— Models— Depositions 

SOT Used— Travelixg Expenses— Acts 

OF COSGKESS OS COSTS. 

1. No act of congress is in force, which in 
terms gives costs to the prevailing party. 

[Cited in Jordan v. The Agawam Woolen Co., 
Case No. 7,516; Ethridge v. Jackson, Id. 
4,o41.] 

2. But several acts recognise the existence of 
the right of such a party to costs generally, and 
several specify the fees, which shall be paid to 
certain officers, jurors, and witnesses. It is 
doubtful whether the act of March 1, lj9d Ll 
Stat. 333], which allowed to parties such com- 
pensation for travel and attendance and attor- 
ney's fees as were given in the superior courts 
of the respective states, is now in force. 

rCited in The Baltimore v. Rowland, 8 Wall. 
(75 U. S.) 388; Spaulding v. Tucker, Case 
No 13.221: Jerman v. Stewart, 12 Fed. 
274; u: S V. Treadwell, 15 Fed.' 532; The 
Vernon, 36 Fed. 115; Trinidad Asphalt Pav- 
ing Co. V. Robinson, 52 Fed. 348; The Ad- 
vance, 60 Fed. 423.] 
3 But the 34th section of the judiciary act 
[of 1789 (1 Stat. 92)], settling the rights of par- 
ties in the courts of the United States by the 
laws of the states, when not provided for by 
congress specially, is broad enough to cover the; 
ri'^hts of parties to costs; and this construction is 
strengthened by a contemporaneous construc- 
tion, and a practice since of half a century con- 
forming to it. ,T o 
[Cited in Bumham v. Rangely, Case No. Zr 
177; Dennis v. Eddy, Id. 3,793. Anproved 
in Ethridge v, Jackson, Id. 4,o41. Cited m 
Cooper V. New Haven Steam Boat Co., lb 
Fed. 589.] 
4. There are, also, several rules of the su- 
preme court of the United States, Jlnd of the 
circuit court, besides several acts of congress, 
which recognise the general right of the pre- 
vailing party to costs. 
[Cited in Edwards v. Bond, Case No. 4,294.] 

5 Where neither the laws of a state, nor the 
acts of congress provide for the allo\yance of 
any particular item of costs, it is to be taxed 
only when relating to the competent evidence m 
the case, and connected with what is apnro- 
priately a matter of cost rather than damages, 
and expenses in preparing a cause. 

6 The court must use a sound discretion as 
to such items, and allow in amount only a rea- 
sonable compensation. 

7 Models, like the plaintiff's, in a suit for 
violating a patent, obtained by the defendant, 
are a proper item, as they are evidence, and 
the plaintiff is not obliged by law to produce 
them. Models of other patents are not taxable. 

[Approved in Woodruff v. Barney, Case No. 
17,986. Cited in Hussey v. B.radley, Id. 6,- 
946a; Wooster v. Handy, 23 Fed. 60, 62.] 

8. Copies -of the patent of the plaintiff t\o- 
cured by the defendant are not taxable, as the 
plaintiff is bound to produce them. But copies 
of assignments of the patent, procured by the 
defendant, are taxable, as they are evidence, 
and often important, and the plaintiff is not 
bound to produce them. A deposition, properly- 
taken, cannot be taxed if the party taking it 
did not use it, but put the witness on the stand 
and taxed him as attending. 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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9. If a case is suspended for a few days, and 
postponed by agreement of parties, and not by 
order of the court, except to carry the agree- 
ment into effect, the witnesses will not be al- 
lowed another travel, unless it was a part of the 
agreement, but their continued attendance till 
discharged will be allowed in such case. In 
the courts of the United States witnesses are 
entitled to travel *'from the places of their 
abode," by the act of congress, though beyond 
the line of the state, unless otherwise agree" 
by the parties. 
[Cited in Burnham v. Rangely, Case No. 2,- 
177; Woodruff v. Barney, Id. 17,986; U. S. 
V, Sanborn, 'AH Fed. 301; Burrow v. Kan- 
sas City, Ft. S. & M. R. Co., 54 Fed. 281; 
Pinson v. Atchison, T. & S. P. R. Co., Id. 
465.] 
[Cited in Alexander v. Harrison, 2 Ind. App. 
53, 28 N. E. 119.] 

This was an action [by Joshua G-. Hatha- 
way against William Roach] for a violation of 
a patent of the plaintiff for a two-flue stove 
for cooking. [Patent No. 505, granted Dec. 

7, 1837.] 

At the trial here at this term, several rul- 
ings were made, and the cause not finished 
as to the testimony when the plaintiff be- 
came nonsuit. But the case had been on 
trial between two and three weeks before 
the nonsuit, and by agreement between the 
parties, without any order from the court ex- 
cept to acquiesce in the agreement, the trial 
had been suspended and postponed for about 
ten days, after it had been in progress four 
or five days. The defendant's bill of costs 
was taxed and revised by the clerk, but con- 
taining several items, which, though objected 
to by the plaintiff, were retained by the clerk, 
the objections were heard at the adjourned 
term. As they will fully appear in the judg- 
ment of the court on them rendered at the 
same session, they need not be detailed here. 

B. R. Curtis, and Mr. Whiting, for plaintiff. 

Rand & Choate, for defendant. 

WOODBURY, Circuit Justice. IMost of the 
different objections to the bill of costs in this 
case are to items not specially provided for 
by any statute. If allowed at all, then, it is 
to be from considerations of what is reason- 
able and equitable, or tbe practice of courts 
rather than any positive statutes, or adjudged 
precedents, which are reported either in this 
state or the United States. It is a little ex- 
traordinary that no act of congress gives any 
express direction for taxing any of the items 
in controversy, except perhaps one, and that 
very few directions exist in any such acts, 
unless as to the fees of marshals, clerks, and 
jurors, and those of a general character for 
witnesses. It is still more extraordinary, 
that there is no act of congress expressly en- 
acting that costs generally shall be given to 
either party, but several merely specify some 
particulars as first remarked, which may be 
taxed for particular officers and persons. It 
is to be inferred, bowever, from a uniform 
practice over half a century, that the prevail- 
ing party in civil actions in the coiu:ts of the 
United States is to recover his cost to some ex- 
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tent or other; and several provisions by con- 
gress as well as some rules of the supreme 
court, no less than of this, seem clearly to rec- 
ognise such a right as existing by law. Thus, 
in the 71st section of the act of March 2, 1799 
(1 Stat. 67S), a revenue officer, prosecuted with- 
out sufficient cause, is entitled to recover 
double costs. So the act of March 1, 1793, 
c. 20, § 4 (1 Stat. 333), gave "in favor of par- 
ties obtaining judgments" in courts of the 
United States, such compensation "for their 
travel and attendance" and for attomies' and 
counsellors' fees as were given in the supe- 
rior courts of the respective states. But this 
act was to be in force only one year, and till 
the end of the next session of congress, and 
was not extended or revised till by act of 
March 31, 1796 (1 Stat 451). It was then 
continued in force two years longer, and till 
the close of the next session. But no express 
renewal was then made. When the act of 
February 28, 1799 [1 Stat 624], was passed, 
it omitted in terms to make this provision 
perpetual. But it was probably designed to 
make the act as an act perpetual; because" 
it expressly repealed the third section of it 
And the courts and the profession have ever 
since acted on the premises as if the rest of 
the act was operative, and they have allowed 
or withheld those fees for attendance and at- 
torneys as the state laws or superior courts 
under them did. See Sebring v. "Ward [Case 
No. 12,598], and Foster v. Swasey [Id. 4,984], 
at this session. But whether this be con- 
sidered as legally done under these acts, 
■or some others, if at all, is not very clear. 
I have recently held in the case last named, 
(Foster V. Swasey) that it is not to be justi- 
fied, as was there supposed by counsel under 
the acts of congress in relation to process. 
Though this court is bound to conform to 
those process acts, even where final dis- 
■charges are made under them, (U. S. v. 
Knight [Id. 15,539]; [Beers v. Haughton] 
9 Pet [34 U. S.] 329), yet the taxation of 
cost is not a "process" or "precept," but 
rather a right given or refused by state 
laws, or those of the United States. 

Further, respecting the legislation by con- 
gress as to costs, it will be seen that the act 
of congress of February 28, 1799, expressly 
fixes the fees for witnesses in their travel 
and attendance per mile and per day. 1 
Stat 626. So costs are given against de- 
fendants in criminal cases. Section 5, Act 
May 8, i792 [1 Stat 275]. So in prosecutions 
for penalties (Act May 8, 1792; 1 Stat 275), 
as existing in the different states, and some- 
times against plaintiffs. So the act of July 
22, 1813, authorizes the consolidation of 
suits and costs, where several are instituted. 
3 Stat 19. So in admiralty and equity 
■cases, the "rates of fees" shall be allowed as 
in the states in like courts and cases. 1 
Stat 94"; Act September 29, 1789. See, also, 
2 Stat, (by Story) 65, § 23. So the 20th sec- 
tion of the judiciary act restricts the plain- 
■tiff from receiving cost at all^ unless he re- 



covers as much as §500 debt or damages, and 
subjects him in such case to cost in the dis- 
cretion of the court 1 Stat 83. This raises 
a strong implication, that in other cases the 
plaintiff is entitled to cost; and enacts es- 
pressly, that the defendant may receive them 
in the particiilar case described. Again, the 
34th section of this same judiciary act pro- 
vides, that the laws of the different states 
shall be the guide to this court in settling the 
^ghts of parties where no provision is made 
by the constitution or acts of congress. This 
is probably the most material express provi- 
sion, covering this inquiry, as it is broad 
enough to embrace cost. It is no very forced 
construction to suppose, that this applies to 
the rights to costs as weU as to the rights con- 
nected with the merits in controversy on the 
pleadings. As first remarked, the right to 
costs is often very valuable. At all events, 
it is understood to have been the practical 
usage by the com-ts of the United States to 
conform to the state laws as to costs, when 
no express provision has been made and is 
in force by any act of congress in relation to ' 
any pai-ticular item, or when no general rule 
of court exists on this subject Hence that 
may be deemed a contemporaneous construc- 
tion of this and the other acts of 1799 before 
referred to, which, having been made or con- 
formed to for half a century, should not now 
be departed from without new legislation. 
Besides this, in the various reported eases, 
which exist in relation to costs in those 
courts, it seems to have been taken for grant- 
ed, that either under the judicary act or some 
others, they are to be allowed, and generally 
as the laws of the different states provide, 
where congress has not legislated. Se.e Sebring 
V. Ward [supra]; Bowne v. Brown [Case No. 
1,743]; The Antelope, 12 Wheat [25 U, S.] 549. 
The only exceptions to this are, that costs are 
by various decisions, and by a rule of the su- 
preme court, never awarded against the Unit- 
ed States (see Rule 45; [U. S. v. La Venge- 
ance] 3 Dall. [3 U. S.] 301; U. S. v. Barker, 
2 Wheat [15 U. S.] 395; [U. S. v. Hooe] 3 
Cranch [7 U. S.] 73; 12 Whart 346; [U. S. 
V. Ringgold] 8 Pet [33 U. S.] 150; 8 Greenl. 
106); or against a state (2 Tyler, 44;. 4 Gill 
& J. 507; 4 How. [45 U. S.] 639). And that 
they are. not given where the court possess 
no jurisdiction over the subject-matter. See 
the cases collated in Burnham v. Rangely 
(Me. Dist. May Term,. 1847) [Case No. 2,177]. 
The rule. of the common law, which gave 
no costs, has not prevailed in this court or in 
Massachusetts. 2 Inst - 288; Jackson on 
Real Actions, 99. But rather the statute of 
Gloucester,, which allowed costs in cases of 
damages, and which being a portion of the 
laws of England when our ancestors emigrat- 
ed hither, came with. them. It was a part 
of their birthright^ and applicable to their 
condition here, and practised on, if it had not 
been expressly re-enacted in Massachusetts 
either as a colony or a. state. See Owners 
of the De Soto ,v. . Owners ,of the. Luda, 5 
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How. [46 TJ. SJ 441, opinion of the minority; 
State V. Rollins, 8 N. B-. 550. Also, U. S. v. 
New Bedford Bridge (Mass Dist. Oct. Term, 
1846) [Case No. 15,867]. If it tias been 
altered in any particular in Massachusetts 
by any express statute, which may relate to 
this inquiry, it is only to give costs to "the 
party prevailing" in all cases of trials, under 
certain express exceptions, and hence to pre- 
vent other exceptions from being made which 
are accustomed to be elsewhere. Costs are 
now, by virtue of statute, allowed in Mas- 
sachusetts in all cases, jurisdiction or other- 
wise, as in all there is a party prevailing. 
Hunt V. Inhabitants of Hanover, 8 Mete, 
[Mass.] 343; 7 Mete. [Mass.] 591. The statute 
supposed to sanction this is that of 1786 (chap- 
ter 121), which gives costs, in terms, in "all 
civil actions to the party prevailing." This 
is conti-ary, however, to the general rule in 
most of the states, and the decisions in the 
federal courts, .where no jurisdiction exists 
over the subject-matter, and can be justified 
only by a broader construction of the Massa- 
chusetts statute than is usual in like cases. 
See Burnham v. Rangely [supra]. 

The practice to allow costs in ordinary 
cases to the successful party, extends in most 
of the states, even beyond the Statute of 
Gloucester, as that gave them only where 
damages were recovered, and as an increase 
or increment to the damages. 3 Bl. Comm. 
399. But by 23 Hen. VIII. c. 15, the de- 
fendant was also allowed costs on a nonsuit 
or verdict in his favor. So 8 Eliz. c. 2, and 
various others since as to both plaintiff and 
defendant See 1 Har. Dig. 1715, "Costs;" 
2 Tidd, Pr. 864, some cases early as 52 Hen. 
TTT. In time in England, where the plaintiff 
would be entitled to cost, the defendant was, 
if recovering. In Greetham v. Theale, 3 
Burrows, 1723. All the statutes passed in 
England before the emigration of our an- 
cestors, when suited to our condition, be- 
came in force here as much as the common 
law. (See cases, ante.) Thus, in Massachu- 
setts, and like the civil law, the rule is, with- 
out respect to damages, "vinctus, victori in 
expensis condemnatus est" They go to the 
party, prevailing on the whole, though fail- 
ing as to a part Williams v. Wright, 1 
Wend. 277. Some of the rules of this court 
tend to sustain these views. The 41st seems 
to authorize the prevailing party to have 
his cost as is the provision in the Massachu- 
setts statutes. So the 10th and 11th rules. 
So the 4oth rule of the supreme court of the 
United States expressly recognises the right 
of the prevailing party to costs, except 
against the United States, and so do the 
20th and 37tli. 

These inquiries need not be protracted, as 
they have been pursued far enough to show 
the propriety of allowing some cost to the 
prevailing party in this court, though not 
expressly provided for in the present case 
by any special act of congress. We seem 
justified, therefore, to make the amount and 
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items of cost in the state courts, the general 
guides where no acts of congress give spe- 
cific directions as to those amounts or items. 
But the courts of Massachusetts are not di- 
rected by any positive statute how to act in 
respect to several of the items objected to 
here. Nor is then: practice in respect to 
such items known to the counsel, if these 
items have ever been called to the notice of 
the state courts. What then is proper to be 
done under such circumstances, as to those 
particular items? In cases of admiralty, it 
has been laid down, that costs and expenses 
are to be allowed according to the "sound 
discretion" of the court in items not regu- 
lated by any statute. Canter v. American 
& O. Ins. Co., 3 Pet [28 U. S.] 319. Look- 
ing to long usage here and elsewhere in some 
such items of costs, all com-ts may be said to 
possess discretion as to the amount, as well 
as the allowance of them. Yet where they 
have such a discretion, it must not be a wild 
and lawless one, but governed by fixed rules, 
and appropriate principles, connected with 
the subject of costs. Nor can it be exercised 
with a view to full indemnity as to every 
expense to a party, involved in litigation, ■ 
which in its very nature ever has been and 
always will be in many respects ruinous. 
The true eom-se is not to attempt to make 
the party prevailing "whole," as it is termed, 
for all his various items of expense and 
trouble; for that would be vain, without much 
further legislation in most cases of parties 
involved in litigation. But now it is so far 
expressly provided for and to be obeyed, 
that in some cases double costs are by law 
expressly allowed; that in others, some of 
the costs and expenses are permitted to be 
compensated in the award of damages by tiie 
juiy (Allen v. Blunt [Case No. 217]; and 
that in others the court is specially empow- 
ered in its discretion, as in patent cases, to 
treble the damages. Without such an ex- 
press provision in England, courts in their 
discretion have allowed actual expense and 
loss of time paid to medical men and attor- 
neys for attendance as witnesses beside the 
usual fees, but have refused it to all others, 
such as experts and men of science. 2 Doug. 
438; 3 Oar. & P. 212; 5 Maule & S. 156; 4 
B. Mon. 300; Lyon v. Wilkes, 1 Cow. 591. 
In this country I am not aware that any 
courts without statute have gone so far as 
this, where some fees, though insufficient 
have been prescribed expressly. In the case 
of The Antelope, 12 Wheat [25 U. S.] 547, it 
seems to have been held, that where no act 
of congress, or law of a state regulated an 
item of cost, "its amount or allowance was 
to depend on the discretion of the court tak- 
ing care to make" a "reasonable compensa- 
tion" and that only. This is a very broad 
principle, and I should hesitate to carry it 
out in all things, and in all views of the sub- 
ject But limiting it to matters suitable for 
bills of cost and necessary in the case or 
proper as evidence, whether in its prosecu- 
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tion or defence, it may- be the best guide in 
the absence of express and detailed legisla- 
tion as to many items. 6 Moore, 235- Lret 
us, then, by this rule, test the different items 
which are here excepted to, and not in any 
way provided for by the state laws or by 
congress. 

The first objection is to the double travel, 
charged for witnesses, who attended at only 
one term, but attended before and after a 
postponement, made within that term by 
agreement of the parties, and for the accom- 
modation of the counsel of the defendant. 
Had the witnesses come in twice at different 
periods, and by order of the court, as jurors 
sometimes do, it would seem to be reasonable, 
as such an order is presumed to be for the 
public convenience, to pay the witnesses for 
two travels. The jurors generally are allowed 
them in such cases. But when the witnesses 
come in twice at the same term on account of 
a postponement by agx-eement of the parties, 
and not by any order of the court and not 
on public account, the payment of a second, 
travel to tbem should depend on the agree- 
ment, if it covers the case. And if it does 
not cover the case, it seems to me, that the 
presumption of law and fact must be that the 
witnesses should continue their attendance, 
and be paid for it till they were discharged 
by the parties or the court. 

The next objection is, that an agreement 
' was then made between the parties not to 
bring in new witnesses after the adjournment 
from a distance, specifying Albany in New 
York, for an example, as to distance; and 
that some were brought from beyond, from 
Buffalo or Canada, and ought not therefore to 
be taxed. The allowance of these witnesses, 
if they actually attended, and before the plain- 
tiff became nonsuit, though not examined, is 
usual. 11 Pick. 241; 5 Scott, 410; 3 Smith, 
361; 11 Price, 511; 2 Ohit. 200. If the plain- 
tiff does not object for want of so early an 
attendance as the disposition of the trial by 
a nonsuit, the allowance depends entirely on 
the agreement If that is proved satisfactorily 
to the clerk as above described, then they 
should not be taxed for the whole distance, 
but if not so proved, they must be allowed. 
Such an allowance, however, is unusual in 
this state, so as to be paid travel beyond the 
line of the state. Melvin v. Whiting, 13 Pick. 
184; 1 Mete. [Slass.] 293. And hence, if by 
the practice in this court, travel stiU further 
has been- accustomed to be paid in this dis- 
trict in cases at law, as the act of congress 
expressly says, from the "place of abode"' (1 
Stat 626), it would be very natural for the 
parties to make an agreement to obviate this 
departure from the rule, which prevails in the 
state. As I understand this act of congi-ess 
of February 28, 1799, it is imperative on this 
point and ti'avel has been allowed beyond 
the line of the state in such cases by my 
predecessor after full hearing and delibera- 
tion. Whipple V. Cumbex'land Manuf'g Co. 



[Case No'. 17,515]. But for these considera- 
tions, I of com'se should not feel inclined, as 
to any of the distant witnesses, to depart from 
iwhat is considered the law of the state, in 
.'respect to such travel. 

The next objection is to the items of models 
of stoves procured and used by the defendant. 
K these were models of the stoves, described 
in the plaintiffs patent it is my opinion, con- 
trary to that of the counsel for the defendant, 
that the plaintiff was not bound by any law 
to produce them. The defendant might then 
properly and usefully obtain them. They 
were likely to be beneficial in explaining the 
patent and were competent evidence of its 
coincidence or difference, compared witn 
other stoves; as they related to doings of 
"the plaintiff himself on the subject of his pat- 
ent For such models the defendant ought, 
therefore, to be allowed a "reasonable com- 
pensation." This must be what it was actu- 
ally worth to make them, and not of course 
what was in fact given for them, though that 
may be prima facie the standard. If other 
models are taxed, I do not think them proper 
items for the biU of costs, any more than the 
drawings of other patents procured, or the 
books which describe them, they all being 
rather arguments than proofs. Baily v. Beau- 
mont 11 Moore, 387. This is the analogy in 
respect to maps and surveys of land, and the 
allowance for them, as those of the land in 
dispute are only to be taxed by ordinary 
practice in some states, because such alone 
are evidence in the cause. 

In the next place an objection is made to 
the cost of copies of various assignments by 
the plaintiff. But as it was a part of the de- 
fence, contemplated before closing, to show 
that the plaintiff had not retained an interest, 
which authorized him to recover, I think, that 
the defendant acted discreetly in procuring 
these copies. They were competent and prop- 
er evidence in respect to such a defence, and 
the legal charge for them should therefore be 
taxed. 5 Pick. 540. In England the expense 
of getting them is also allowed sometimes, 
1 Ale. & N. 144; 2 Cowp. 548. Nor was he 
bound, as is argued, to ask first the plaintiff's 
admission as to tbese assignments, as he may 
have resided at a great distance; and the 
defence have been first thought of, when it 
would be too late to ask those admissions, 
and, if refused, to procm-e the copies before 
the trial. But as to a copy of the plaintiff's 
patent, I think that need not have been pro- 
cured by the defendant as the plaintiff was 
boimd by law to offer it in evidence, could not 
proceed at aU without so doing, and hence it 
was not needed in order to be used as evi- 
dence by the defendant But I can readily 
see, that the defendant might want it for him- 
iself and counsel, in order to examine critically 
what he was to defend against That how- 
ever, was a want not for proof, but prepara- 
tion and argument; and like all such docu- 
ments, is not generally taxed in the bill of 
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cost, but borne by each party for bimself. 
Thus, in England, experiments made to test 
a patent for clarifying sugar, cannot be taxed 
as cost 6 Moore, 235; 3 Brod. & B. 72. It 
is said, also, that in one instance a deposition 
is taxed of a witness, who was examined on 
the stand. If this be so, although the depo- 
sition was properly talien, yet if the party 
chose in the end to dispense with it, and ex- 
amine the witness before the Jury, it is weU 
settled in general practice, that it cannot be 
taxed. Lamb v. Stone, 11 Pick. 527. It is 
unreasonable, liltewise, that the party should 
be subjected to pay the expense of the travel 
and attendance of a witness who did testify 
at the trial, and, besides that, pay for the 
deposition of the same witnesses, which was 
not used at the trial. I believe these remarks 
wiU dispose of all the objections made, and 
the clerk will settle the bill of cost finally in 
conformity to them. 
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Case Wo. 6,S14. 

In re HATHORN et aL 

[2 Woods, 73.] 1 

Circuit Court, D. Louisiana. April Term, 1875. 

Bankruptcy— JuKiSDTCTiox of Federal and 
State Courts. 

1. The bankrupt court, in a proceeding by 
two partners in a firm of three, to have the part- 
nership adjudicated bankrupt, has jurisdiction 
over the partnership property, although the third 
partner, in a proceeding in a state court to set- 
tle the partnership, and to obtain a decree for 
the amount due him from his copartners, has 
had himself appointed receiver and is in posses- 
sion of the partnership assets. 

2. In such a case, the bankrupt court may en- 
join such third partner from disposing of the 
assets of the partnership, or from any interfer- 
ence with them until the question, whether or 
not the firm is bankrupt, can be tried. 

The firm of Hathom & Batchelor consisted 
of Fergus Hathorn, T, J. C Batchelor and A. 
J. Reid. It was dissolved on the 13th of 
November, 1874, by the withdrawal of Hat- 
hom. On the 20th of the same month Hat- 
horn filed a petition in the fifth district court 
of the parish of New Orleans against his late 
partners, in which he stated, that the part- 
nership had been dissolved by his own with- 
drawal, and that owing to disagreement be- 
tween himself and them, an amicable settle- 



1 [Reported by Hon, William B. Woods, Cir- 
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ment of the partnership could not be effected, 
and in which he prayed for an accounting, 
for a settlement of the partnership, for a 
decree in his favor against the other members 
of the late firm for what would appear to be 
due from them to him on such settlement, 
and for a receiver for the partnership prop- 
erty. To this petition an answer was filed 
by the defendants, averring that the firm was 
insolvent, that there was no necessity for a 
receiver, and declaring a purpose on the part 
of defendants to go into bankruptcy. On 
January 4, 1875, the state court decided that 
the partnership was insolvent, and decreed 
the appointment of a receiver, and on the 
12th of January, ordered that Fergus Hat- 
horn be appointed receiver, on giving bond in 
the sum of $10,000. In the mean time, to- 
wit, on the 11th of January, 1875, Batchelor 
and Iteid, the other members of the late firm, 
filed then: petition in the United States dis- 
n-ict court, in which they alleged, that the 
said firm of Hathorn & Batchelor, ;ind they, 
individually, were insolvent, and praying that 
they might be adjudged bankrupt The ad- 
judication was made in conformity with the 
prayer of the petition, and Berry Russell and 
C. 'w. Wood appointed assignees. After- 
wards, on the 16th of March, 1875, an order 
was served on Fergus Hathorn to show cause 
on the 20th of the same month, why the firm 
should not be declared bankrupt, and its 
property and effects turned over to said as- 
signees for administration. Hathorn filed an 
answer, denying the insolvency of the firm 
and demanding a trial of the issue by a jury. 
This demand rendered a decision of the issue 
impossible until the appointment of a dis- 
trict judge for this district These matters 
having transpired on the 5th of April, the 
assignees filed their petition in the bankrupt 
court praying an injunction against Hathorn, 
forbidding him from making any disposition 
of partnership property and assets, or from 
any interference therewith until the issue of 
bankruptcy vel non of said firm could be 
tried. This petition was submitted to the 
circuit judge during a vacancy in the office 
of district judge, for an order directing the 
injunction to issue as prayed for. It was 
objected that this court had no jurisdiction 
to make this order, because all the assets of 
the firm were in the hands of the state court 
for administration. 

W. 0. Denegre and B. F. Jonas, for peti- 
tioner. 
E. W. Huntingdon, contra, 

WOODS, Circuit Judge. It has been held 
in a case where the facts were almost iden- 
tical with tha facts in this, that one member 
of a firm is not prevented from calling the 
partnership into court, and having it declared 
bankrupt because of the proceedings in the 
state court. In re Noonan [Case No. 10,292]. 
The inference is inevitable, that the bankrupt 
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court has the right in such case to admiBister 
the bankrupt property, notwithstanding the 
order of the state court placing it in the 
hands of a receiver. It seems to me, that 
the position taken by respondent is equiva- 
lent to a denial of the power of the bankrupt 
court to adjudge a firm bankrupt, and admin- 
ister its assets, if one of the members has 
applied to the state court for the settlement 
of the partnership and the appointment of a 
receiver: in other words, that a failing firm 
may defeat the operation of the bankrupt act 
[of 1S67 (14 Stat. 517)], by applying to astate 
court to settle its affairs and distribute its 
assets. "The design and pm-pose of the 
bankrupt law is, that the property of insol- 
vents shall be secured to their a'editors in 
the very mode pointed out thereby, with all 
the facilities for its appropriation, all the se- 
curity for its administration, all the safe- 
guards against fraud, all the protection 
against device to establish false claims, fic- 
titious debts and illegal or inequitable pref- 
erences, which that act provides, and in the 
summary manner in which the proceedings 
ai'e required to be conducted. It is not, 
therefore, for the debtors, or for the debtors 
and some of the creditors, to say, we can de- 
vise a better, or safer, or more economical 
mode of reaching the same final result If 
it were true, it would be only saying, we will 
resort to an expedient to defeat the bank- 
rupt law, and our reason therefor is, that we 
think our plan is wiser and better than that 
which congress has seen fit to prescribe." 
Woodruff, Circuit Judge, in He Bininger 
[Case No. 1,420]. See, also, Thornhill v. 
Bank [Id. 13,992]; In re Merchants' Ins. Co. 
[Id. 9,441]; In re Independent Ins. Co. [Id. 
7,017]; In re Safe Deposit Institution [Id. 
12,211]. This is not the case where a cred- 
itor is proceeding in a state court to enforce 
his claim against the property of his debtor, 
and has had a receiver appointed before the 
proceedings in bankruptcy were commenced, 
but it is the case of a member of a firm 
against which a petition in bankruptcy is 
pending, seeking to have the assets of the 
firm administered by the state court for his 
own benefit, and that he may enforce his 
individual claim to. the partnership assets 
against his copartners. To hold that such 
a proceeding bars the action of a court of 
bankruptcy, or protects the assets of thfe 
firm from administration in the bankrupt 
court, would be to allow all copartners at 
their option to defeat the bankrupt law, and 
transfer the power and jurisdiction of the 
bankrupt courts to the state courts in all 
cases of the insolvency of partnerships. In 
my judgment, the assets of this firm ought 
to be preserved by the order of the bankrupt 
court to await the result of the trial of 
the issue of bankruptcy vei non, and the in- 
jimction ought to issue to restrain Hathorn 
as prayed for in the petition of the assignees. 
Ordered accordingly. 



Case :No. 6,216. 

In re HATJE. 

[6 Biss. 436; 1 12 N. B. E. 548.] 

District Court, E. D. Wisconsin. Sept., 1875. 

Attaching Ceeditok mat Conte|t Adjddioatioit 
— Costs of Attaohmext Pkoceedixgs — Evi- 
KESCE— Letters to Third Parties— Non-Prov- 
able Debt. 

1. An attaching creditor, though not a party 
to bankruptcy proceedings, may contest adjudi- 
cation on the ground that the requisite number 
and amount of creditors have not joined in the 
petition. 

[Cited in Re Williams, Case No. 17,706; Re" 
Scrafford, Id. 12,557. Distinguished in Re 
Jewett, Id. 7,305; Cited in Re Jonas, Id. 
7,442,] 

2. Costs of attachment proceedings do not 
constitute a demand against a debtor which can 
be included in estimating the amount of his 
provable debt?, nor will such costs be paid from 
the funds of tie estate unless such proceedings 
were auxiliary to contemplated bankruptcy pro- 
ceedings and beneficial to the estate. 

[Cited in Re Broich, Case No. 1,921; Re Aus- 
tin, Id. 662.] 

3. Letters written by the debtor to third par- 
ties, admitting the payment of a claim, are ad- 
missible in evidence in a contest between at- 
taching and petitioning creditors, where the 
former attempt by interposing such claim to de- 
feat adjudication. 

4. A claim for money loaned to a debtor to 
aid him in the commission of an act of bank- 
ruptcy cannot be included among his provable 
debts. 

[Cited in Re Broich, Case No. 1,921.] 

In bankruptcy. 

Gotzhausen, Sylvester & Scheibor, for pe- 
titioning creditors. 
Cottrill & Cary, for attaching creditors. 

DYER, District Judge. On the 24th of 
April, 1875, certain creditors of Albert W. 
Hatje filed a petition that he might be ad- 
judicated a bankrupt. The principal act of 
bankruptcy charged, was that the debtor had 
departed from the state with intent to de- 
fraud his creditors. On the 3d of May, 1875, 
Smith, Chandler & Co., creditors of said 
Hatje, who had, by virtue of process issuing 
from the state court, attached a stock of 
goods left by the debtor, moved to set aside 
the petition, alleging that this court had not 
jurisdiction to entertain the bankruptcy pro- 
ceeding. This motion was supported by an 
affidavit setting forth that at the time the 
petition was filed, the debtor was indebted 
to one H. P. Hatje, in the sum of five hun- 
dred and ninety-five dollars for money bor- 
rowed; and it appearing that neither H. P. 
Hatje nor Smith, Chandler & Co. had joined 
in the petition for adjudication, it was con- 
tended that the aggregate amount of the 
debts held by the petitioning creditors did 
not equal one-third of the provable debts of 
the debtor. Objection was made by the peti- 
tioning creditors to the right of the attaching 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 
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creditors to make the motion or to resist 
adjudication on tlie ground mentioned, neith- 
er Albert W. Hatje nor H. P. Hatje appear- 
ing. Notwitlistanding some conflict in the 
authorities on the question, I held that the 
attaching creditors stood m such relation to 
the property of the debtor, and had such an 
interest in the pending proceedings, that 
they had a right to appear and contest ad- 
judication upon the jurisdictional pomt 
named. This ruling I regarded as sustaiffid 
by In re Boston, H, & E. R. Co, [Case No, 
1,677]; In re Derby [Id. 3,815]; and Clinton 
V. Mayo [Id. 2,899], The question has since 
been similarly decided by Judge Brown in 
Re Bergeron [Id. 1,342], 

Having determined that the attaching cred- 
itors had a right to be heard upon the issue 
presented, an order was made directing the 
debtor to file a list of his creditors; but no 
list being filed, the case was referred to the 
register, to take proofs on the question 
whether the debts represented by the peti- 
tioning creditors amounted to one-third of 
the provable debts of the debtor. At the 
hearing before the register, the attaching 
creditors made proof of their own claim, 
amounting to $67S.32, and interposed the 
claim in favor of H. P. Hatje, and also the 
costs of the attachment proceedings com- 
menced by them in the state court, as prov- 
able demands against tlie debtor. Treating 
the demands in favor of the attaching cred- 
itors and of H. P. Hatje as subsisting prova- 
ble debts, it resulted that the requisite 
amount of debts was not represented by the 
petitioning creditors. But the register re- 
jected the claim in favor of H. P. Hatje as 
paid and no longer subsisting, and, including 
the costs of the attachment proceedings as 
provable, found and reported that the aggi-e- 
gate debts held by the petitioning creditors 
constituted one-third of all the provable 
debts of the debtor. To this report the at- 
taching creditors filed exceptions. 

I. The position taken preliminarily by 
counsel for petitioning creditors, that there 
was collusion between the debtor and the at- 
taching creditors, and that the former pro- 
cured his property to be taken on legal pro- 
cess, with intent to give the latter a prefer- 
ence, is not sustained by the evidence. The 
proofs are, that within a day or two after 
the debtor absconded, he wrote a letter to a 
personal friend who was salesman for Smith, 
Chandler & Co., informing him of his de- 
parture, and requesting him to take the goods 
and do the best he could with them. Knowl- 
edge that Hatje had absconded being com- 
municated to Smith, Chandler & Co., proba- 
bly by the salesman, they began legal pro- 
ceedings by attachment. There is no evi- 
dence of collusion, or even concerted action 
between the parties. The attaching credit- 
ors, as they had a right to do, merely endeav- 
ored by the usual legal proceedings to reach 
the property of an absconding debtor. 

II. The register erred, I think, in allowing 



the costs of the attachment proceeding as a 
demand against the debtor, in estimating the 
amount of his provable debts. The costs in- 
curred by the attaching creditors in their 
legal proceedings, which were not then con- 
cluded, did not in my judgment constitute a 
debt within the meaning of the bankrupt law 
[of 1867 (14 Stat. 517)], which should be con- 
sidered in ascertaining the amount of debts 
owing by the debtor when the petition was 
filed. In the language of some of the cases, 
they are not a debt of the "bankrupt, for they 
were not incurred for his benefit or at his re- 
quest In re Davenport [Case No. 3,586]; 
In re Preston [Id. 11,394], I have held, and 
I think it is the only safe and correct rule, 
tliat even upon applications for tlie payment 
of such costs from the estate of the bank- 
rupt, payment will not be ordered, unless It 
be shown that the attachment proceedings 
were auxiliary to contemplated bankruptcy 
proceedings, and beneficial to the estate. 
This is the inile adopted and enforced by 
Judge Longyear, In re Ward [Id. 17,145]. 
See, also, Gardner v. Cook [Id. 5,226]. 

III. The validity of the demand in favor of 
the attaching creditors is not disputed. The 
contest here is upon the alleged claim in fa- 
vor of H. P. Hatje, who is the faUier of the 
debtor. It is a claim not personally asserted 
by H. P. Hatje, nor resisted by A. W. Hatje, 
for neither of these pai'ties appear. It is 
presented by the attaching creditors and con- 
tested by the petitioning creditors. The 
proof satisfactorily shows that originally 
thei'e was a genuine indebtedness for $600, 
owing by the debtor to his father. A small 
payment was made upon it, leaving due $595. 
The question is, was a preferential payment 
of the balance of this debt made, at or about 
the time the debtor absconded? To show 
such payment, the petitioning creditors rely 
upon certain letters written by the debtor at 
Chicago and San Francisco, since he ab- 
sconded, to third parties in Milwaukee. 
These letters contain important disclosures 
concerning the object and circumstances of 
the writer's departure, and reveal strong in- 
dications that one of the purposes of his flight 
was to save money for his father. But it is 
earnestly contended that these letters are not 
admissible in evidence, and when the point 
was first made I doubted their admissibility. 
The fact, however, must not be ignored, that 
the letters are the declarations or admissions 
of a party to the record— the debtor proceed- 
ed against. The admissions relate to a claim 
against himself in favor of one supposed 
creditor, but interposed by other creditors 
and resisted by the petitioning creditors. Ail 
are parties to a proceeding wnich is some- 
thing more than a mere suit between the 
creditors petitioning, and the debtor. "It 
rather partakes of the nature of a proceeding 
in rem," and all creditors are parties in in- 
terest. In re Boston, H. & E, R. Co. [su- 
pra]. 

It is a well-settled principle, that the dec- 
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larations of a party to the record, or of one 
identified, in interest -witli liim, are, as against 
sucli party, admissible in evidence. Now 
in this case tlie attaching creditors are inter- 
posing a supposed claim held by another al- 
leged creditor against the debtor to defeat 
adjudication. Here is, to some extent at 
least, identity of interest, and although the 
attaching creditors, by reason of their in- 
terest, are permitted to appear, and to the 
extent of their individual interest do inde- 
pendently appear and contest this proceed- 
ing, they nevertheless, so far as the creditors 
concerned aire interested in having an adju- 
dication, represent the debtor, and speak as 
well for him as for themselves in setting up 
this claim. It is right, therefore, that they 
should abide by the admissions of the debtor, 
and in this state of the case I do not discov- 
er that it is a violation of rules of evidence 
to permit them to stand as testimony on the 
point involved. If H. P. Hatje were prose- 
cuting the claim, and the debtor were seek- 
ing to defeat it, his admissions of its valid- 
ity would be competent evidence to support 
it. His admissions of Its payment are, I 
think, likewise admissible in this controver- 
sy, where creditors struggling to maintain 
a preference by attachment are endeavoring 
to defeat adjudication of their debtor as a 
banki-upt by asserting this claim to be a sub- 
sisting unpaid demand. These letters show, 
I think, that at or about the time the debtor 
left, he paid his father §500 on the demand in 
question. In one of them he says that he 
had to leave as the only way to save at least 
the greatest part of the money for his father. 
Again he says, in order to do this, he was 
obliged to let other creditors lose, and speaks 
of the necessary secrecy of his departure. 
The letters, taken together, show a payment 
of 5500, that he borrowed §50 from his fa- 
ther for the journey, and that he still owes 
him §150, the §50 being part of that amount. . 
This state of facts presents the question 
whether there is any part of this §150 which 
ought not to be counted, in estimating the 
amount of the debtor's provable debts. 
Apart from the question whether the balance 
of the debt of §595 yet unpaid is provable 
(the creditor having received a partial pay- 
ment nnder the circumstances named), I can 
have no doubt that the debt of §50, created an 
aid of the debtor's flight, is not provable. 
To depart from the state with intent to de- 
fraud creditors is an act of bankruptcy. To 
furnish a party with money for the purpose 
of aiding him in committing the act, is to 
participate in the fraud. To permit a party 
thus to assist another in the commission of 
an act of bankruptcy, and then to allow him 
to assert his claim for money thus furnished 
as a provable debt, and thereby defeat bank- 
ruptcy proceedings, would simply give legal 
effect to a fraud. Counsel for the attaching 
creditoi'S urge that it is not proven that H. 
P. Hatje knew the purposes for which the 
debtor borrowed this §50. The testimony 
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shows that the debtor secretly absconded, 
going first to Chicago, thence to San Francis- 
co; that he left behind him unpaid debts; 
that he provided for the payment of his fa- 
ther's claim to the extent that he was able, 
and that this was one of the pm-poses of his 
departure; that his family accompanied him-, 
that H. P. Hatje, the father, also left Mil- 
waukee; that a few weeks before leaving he 
stated that his son was to pay him his money, 
or part of it, and that he was going to Ger- 
many, and one of the letters written by the 
debtor distinctly states that his parents went 
away with him. Unless all inferences from 
this testimony be dispensed with, the conclu- 
sion is unavoidable, that H. P. Hatje must 
have "* known the purpose for which the §50 
was borrowed from him by his son. It is 
true that fraud is not to be presumed, but 
fraud may be shown by circumstances. The 
circumstances here satisfy my mind upon the 
point. As to the amount of fifty dollars 
loaned by H. P. Hatje to the debtor, the case 
"falls within the principle of the maxim ex 
turpi causa, non oritur actio." In re Ste^ 
phens [Case No. 13,365]. Whether the re- 
maining one hundred dollars of the original 
indebtedness is provable, the debt being sin- 
gle and entire, and a payment in preference 
having been made upon it, it is not necessary 
to decide. Classing it with the claim of the 
attaching creditors a& provable, but rejecting 
the item of fifty dollars before referred to, 
the claims of the petitioning creditors amount 
to more than one-third of all provable debts. 
Exceptions to register's report are overruled 
and order of adjudication will be entered. 



Case 1^0. 6,S16. 

The HATTIE. 

[Blatchf. Pr. Cas.- 579.] i 

District Court, S. D. New York. Dec, 1863. 

Pkize— Capture of Loyal Vjjssel — Kestoba- 
TiOK— Salvage. 

After condemnation of the vessel and cargo, 
the decree as to the vessel was opened, by con- 
sent, on the application of loyal owners of the 
vessel, who showed that she had been previous- 
ly captured from them by a privateer of the 
enemy. The court ordered the vessel to be re- 
stored to such owners on payment of one-eighth 
of her value, as salvage, to the captors. 

In admiralty. 

BETTS, District Judge. The above-named 
vessel and cargo were captured as prize, June 
21, 1863, at sea, oEE the harbor of Wilming- 
ton, North Carolina, by the United States 
war steamer Florida. On the 3d of July, 
1863, both were libelled in this court, and 
were, by due process of law, condemned as 
forfeited, on default, by a regular decree of 
the court, July 21, 1863. 

On the 17th of December instant, by con- 
sult of the United States attorney, the de- 
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fault as. to tbe vessel -was vacated in court, 
witli leave that Thomas Hillyard and others 
might appear and make proof that they are 
loyal owners of the vessel, and that the same 
was captured at sea, as prize of war, by the 
Retribution, an armed vessel cruising under 
the authority of the Confederate States, and 
was appropriated to their use, and that, when 
seized in this suit, she was navigated in the 
interest of the said Confederate States, and 
that said Hillyard and associates might be 
permitted to intervene against the proceeds 
of the said vessel realized in this suit, and 
claim the same, on the allowance of lawful 
salvage to the captors of said vessel, the libel- 
lants in this suit. Pursuant to such consent 
the said Hillyard and others have this day 
filed their claim in this suit, alleging that 
they are bona fide owners of said vessel, and 
that she was seized and captured from them 
by a vessel called the "Retribution." It is 
conceded, in writing, by the United States at- 
torney, "that if the claimants establish their 
ownership of the said vessel by proper evi- 
dence, they will be entitled to the restoration 
of the said vessel to them upon payment of 
one-eighth of her value, as salvage." 

The evidence presented to the court under 
the above claim consists of a copy of the reg- 
ister of the vessel made at the port of Boston, 
Massachusetts, November 7, 1860, to the 
claimants; the deposition of James T. Sparks, 
of Provincetown, Massachusetts, sworn to Oc- 
tober 19, 1863, before a notary public; and 
the deposition of one of the claimants, Thom- 
as Hillyard, taken before a notary public De- 
cember 17, 1863, the assistant of the United 
States attorney being present and cross-ex- 
amining the witness. No objection is made 
on the part of the United States to the com- 
petency and sufficiency of the said evidence 
to that end, and the proctors for the claim- 
ants having moved the court for a decree of 
restitution of the said vessel to them, the 
court is satisfied, upon the proofs aforesaid, 
that the claimants are loyal citizens of the 
United States, and are the true and bona fide 
owners of the said prize vessel, recaptured 
by the United States war vessel Florida. 

It is, therefore, ordered and dea'eed, that 
the said schooner Hattie be restored to the 
claimants, on payment by them of one-eighth 
of the value of the said vessel. 



Case No. 6,S17, 

The HATTIE. 

[Blatchf. Pr. Cas. 595.] i 

District Court, S. D. New York. Jan., 1864. 

Prize" Commissioner — Costs — Compensation — 
Act op Jolt 17, 1863. 

1, A charge by the prize commissioner, in his 
bill of costs, of one per cent, eustodj' fee on the 
proceeds of the vessel and cargo, disallowed. 

1 [Reported by Samuel Blatchford, Esq.] 



2. The act of July 17, 1862 (12 Stat. 608, § 
12), forbids the allowance to a prize commis- 
sioner in this district of any larger emolument 
than a salary of $3,000 a year. 

In admiralty. 

BBTTS, District Judge. This is a case of 
the adjustment of compensation to Prize 
Commissioner Elliott, upon facts and cir- 
cumstances similar to those which existed in 
the case of The Merrimac [Case No. 9,477]. 
The prize was arrested off "Wilmington, N. C.^ 
Jrme 23, 1863, and was sent into this dis- 
trict for adjudication, and here libelled on 
the 3d of July thereafter. A defence was in- 
terposed December 17, 1863, and a final de- 
cree in the suit was rendered by the com't 
December 28, 1863. The bill of costs was 
submitted to the court for adjustment on th& 
5th of January instant 

In this case, as in that of The Merrimac 
[supra], the commissioner charges one per 
centum custody fee, computed upon the joint 
products of the vessel and cargo, being the- 
sums of ?64,146.18 from the cargo, and $2,025 
from the vessel. The custody fee amounts 
to ?661.71, and, in addition, there are spe- 
cial items of service which make the whole 
charge amount to §846.11. The evidence pre- 
sented in support of the aggregate chai'ge 
consists of the deposition of the prize com- 
missioner who performed the duties, made 
on the 5th of January instant, who says 
"that the bill is true and correct, according 
to the best of his knowledge, information and 
belief, and that the charge of $846.11, above 
mentioned, is not more than a just and suit- 
able compensation for his services in the 
cause, as he verily believes" ; and of the con- 
sent in writing of the United States district 
attorney that the bill be taxed at the sum 
of $846.11. The charges claimed in the bills 
of the United States prize commissioners for 
services performed prior to the act of con- 
gress of July 17, 1862, were assessed provi- 
sionally by the court, subject to adjustment 
and payment at the treasury, pm-suant to the 
laws of congress in relation to indeterminate 
claims against the government, the bills al- 
most universally claiming repayment of dis- 
bursements or liabilities, as well as conjec- 
tural valuations of official acts not identified 
by proofs as specific performances. The act 
of July 17, 1862 (12 Stat. 608, § 12), having 
forbidden tbe salai'y to a prize commissioner 
to be Increased in any case, under any 
of the prize acts, so as to exceed $3,000, I 
feel constrained to refrain from sanctioning 
items in his claim of costs which must pre- 
sumptively enhance his compensation be- 
yond that maximum. The consent of the 
disti'ict attorney cannot dispense wih the 
limitation of the statute. I must, therefore, 
in this case, upon the evidence before me, 
decline to allow the charge of $661.71, or any 
part of this sum, for custody fees in this 
suit. Both bills will be approved by the 
coiu:t, if the approval is asked for by the 



[11 Fed. Cas. page 8^7] 

commissioners, after these deductions are 
made. 

The observations made by the com-t in the 
case of The Merrimae apply with lilce effect 
to the same items of charge in this case. The 
two bills are corrected, accordingly, in this 
taxation or allowance, upon the reasons 
more fully stated in that case. 
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Case Wo. 6,318. 

HATTON et al. v. The' MELITA, 

[3 Hughes (18S0) 494; 3 Bait. Law Trans. 133 
(No. 17).] 1 ■ ■ 

District Court, D. Maryland. 

Makitime Liens— Priorities— ADJUSTsrENTS. 

The relative priorities and dignities of many 
claims upon the same vessel asserted by libels 
and petitions, composed, adjusted, and settled 
in a careful opinion by the court. 

[Cited in The Brantford City,* 29 Fed. "386; 
The Scotia, 35 Fed. 909.] 

[This was a libel by Edward Hatton and 
others to recover for supplies and repairs 
furnished to the schooner Melita.] 

GILES, District Judge.- The original libel 
was filed in this court by Messrs. Hatton 
and others, of the city of New York, on 
the 30th January, 1869, against the said 
schooner, to recover the sum of §445.10 for 
supplies furnished said vessel, in October 
and November, 1868. The libel states that 
said vessel belonged to citizens of Great 
Britain, residents of Nova Scotia. The ves- 
sel at that time was in the custody of the 
sheriff of Baltimore city, under an attach- 
ment issued out of the superior court at the 
instance of James P. Melledge and others, 
mortgagees, which was not released until 
the 16th of February, 1869, when the marshal 
took possession of her under the process 
served in this case. Before this process was 
served, six other libels were filed in this 
court against said schooner: one, on the 
nth of February, 1869, by Timothy L. Mays 
and Nathaniel Tarr, of Boston, to recover 
the sum of §37.40 for supplies furnished said, 
schooner in October, 1868; one by Robert 
Miller, of Boston, to recover $30 for repair- 
ing the sails of -the said vessel in March, 
1866; one by Dicks & Potter, of Boston, on 
the nth of February, 1869, to recover the 
sum of $200 for sails furnished to said ves- 
sel; one by Loud & Co. of same date to 

1 [Reported by Hon. Robert W. Hughes, Dis"- 
trict Judge, and here reprinted by permission. 
3 Bait. Law Trans. 133 (No. 17), contains on- 
ly a partial report.] 



recover the sum of $57 ' for supplies fur- 
nished said vessel in January 1869, in this 
port; one by William D. Beckford to re- 
cover the sum of $093.55 for su;pplies fur- 
nished said vessel in 1866 and 1867, at Bos- 
ton; and one by the mate and seamen to re- • 
cover the wages due them for services on 
said vessel. Besides these libels, several pe- 
titions were filed in this case by materialmen, 
claiming to have liens on said vessel, and 
praying to be made parties to this case. They 
are David B. Small, Kelsey, Gray & Co., and 
others, and this court, by its order passed 
the 17th of March, 1869, ordered aU these 
libels and petitions to be consolidated with 
this case. Previously to that, on the 19th of 
February, 1869, this court, on the petition of 
libeUants, and with the consent of said cred- 
itors and of the captain and half-owner of 
said vessel, passed an order for the sale of the 
said vessel, and which was carried into exe- 
cution by a sale of the said vessel by the mar- 
shal on the 27th day of February, 1869, and 
the net proceeds of sale, to wit, the sum of 
§3,641.57 Tvere deposited in the registry of the 
court, to await its future order. On the 27th 
of March, 1869, the court passed a decree in 
■case of the mate and seamen against said 
vessel, in their favor, ordering that the sums 
adjudged by the said decree to be due to them 
should be paid to them out.of the proceeds of 
the sale of said vessel in the registry of the 
court. The amount thus paid was $727.29, 
leaving only the sum of $2,914.28 to meet all 
the other claims made against said vessel. 
Besides these claims, a claim was filed by the 
; captain of said vessel for wages due him, whic'a 
he claimed to be a lien on said vessel by the 
laws of Great Britain; and a claim was also 
filed by Messrs. Tucker & Co., of this city, for 
damages which they suffered by the delay in 
delivering a cargo shipped by them on board 
said vessel on the 23d day of January, 1869, 
to be transported to Trinidad, in the West 
Indies, and which was not delivered until 
the 4th of April, 1869, owing to the fact, that 
the vessel did not leave this port until the 
4th of March, 1869, more than a month after 
the time she should have sailed. A claim 
was also filed by Messrs. Melledge' & Co., of 
Boston, to recover the sum of $2,165.40, bal- 
ance due them for supplies, and furnished to 
said vessel at various times from 1864 to 
1869, and for which they held a mortgage of 
said vessel, and also an agreement with her 
captain and half-owner, by which they re- 
ceived the freights of said vessel. The mort- 
gage was executed the 27th of January, 1868; 
and is made to secure the payment of $3,800 
alleged to have been loaned to the owners of 
said schooner by the said Melledge & Co. 
And the agreement bears date the 7th of July, 
1868. 

As all these several claims amount to much 
more than the balance of the proceeds of the 
sale of the said vessel, it becomes necessary, 
for the court to marshal the assets and to 
decide who, if any, of these various claimants 
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are to be preferred, and to Iiave priority in 
the distribution of these assets. The questions 
growing out of these facts have been argued 
with great ability by the learned counsel 
representing the various claimants. It has 
-been contended on the part of the claimants, 
Messrs. Tucker & Co., that the captain, who 
was one-half owner of the said schooner, has 
no lien against any of the claimants, and this 
is the first question that presents" itself in the 
consideration of this ease. As captain he con- 
tracted for the supplies made to this vessel, 
and as half-owner he is liable in solido for 
the amounts severally due to the various ma- 
terialmen who are claimants in this case. 
He also made the contract of affreightment 
with the Messrs. Tucker, and as owner is 
responsible to them for its due performance; 
I therefore hold, that although by the present 
law of England he as captain would have a 
lien for his wages, yet as in this case he is 
also one-half owner, he has no lien as against 
the creditors I have named. The second 
question is, have the mortgagees, Messrs. 
Melledge & Co., any lien? Now, although 
mortgagees have no standing in a court of 
admiralty, to enforce their mortgage claim 
. by original libel, yet they may be allowed' 
payment out of surplus funds in admiralty, 
for the proceeds of a mortgaged vessel, sold 
by decree of fhe court. But this is only al- 
lowed after the payment of all prior liens on 
said vessel. And I held, in 1855, in the case 
of Keeder v. The George's Creek [Case No. 
11,654], that subsequent liens obtained by 
materialmen for necessary supplies or repairs 
took priority over a prior recorded mortgage. 
Now although a part of the amount seciu'ed 
by the Messrs. Melledge & Co. was for sup- 
plies furnished to the said vessel, yet upon 
an examination of their account filed by them 
it will be found that said amount is fully paid 
by the cash and freights received by them, 
the balance of said account being for charges 
for material and commission, which under no 
circumstances of the case could ever be held 
a lien on the vessel. Indeed, it is doubtful 
whether, independent of the mortgage, Messrs. 
Melledge & Co. would have any lien on said 
vessel or its proceeds for any part of their 
said claim, or that this com't would have 
jurisdiction of such a case, as the account 
shows them to have been the general agents 
and factors of the owners of said vessel. See 
case of Minturn v. Maynard, 17 How. [58 U. 
S.] 477. Theh: petition, like that of the cap- 
tain's, must also be dismissed. We come 
now to the next question, have the material- 
men any lien for their supplies and repairs? 
Libellants reside in New York, where the 
supi)lies charged for in their account were 
furnished to the said vessel, belonging to 
New Brunswick. Several of the other mate- 
rialmen reside in Boston, where certain other 
supplies were fm*nished, and others reside in 
our city. The supplies furnished by those 
materialmen who reside in New York and in 
[Boston were fm'nished to said schooner "on 



previous voyages from New Brunswick to 
Boston and New York; and the supplies fur- 
nished by the claimants who reside in this 
city were furnished a short timfe before her 
seizure and sale in this case, to fit her for 
her then contemplated voyage. The amount 
due to these last is as follows: 

To Messrs. Kelsey & Gray $ 24 17 

To John Hermon 12 95 

To Lander & "Waddy 11 S3 

To Loud, Claridge & Co 56 90 

To David B. Small 16 00 

To William Harris 3 75 

To C. H. Lange 4 00 

$129 60 in all. 

All these supplies are proved to have been 
necessary and proper at the several times they 
were furnished, and that they could only have 
been procured by the credit of the vessel. 
Are they a lien upon the vessel? The learn- 
ed counsel for Messrs. Tucker & Co., with 
their usual ability, have argued that, although 
these supplies were furnished in an American 
port where the general maritime law pre- 
vails, yet, inasmuch as this was a British 
vessel, there is no implied lien on it. That the 
lien only arises from the power of the master 
to make or create it, and as by the laws of 
England he possesses no such power save by 
a bottomry bond, there was no tacit lien in 
this case. I take a different view of the law. 
The first question is, By what law is this to 
be decided? By the law of the domicil of the 
owner, or "by the lex loci contractus? Says 
Justice Story, in his great work on the Con- 
flict of Laws (a work not only the most learn- 
ed, but at the same time the most practical 
of any I have ever read), in section 322, in 
which he is treating of the effects of con- 
tracts, that "they, like the validity of con- 
tracts, are dependent upon and are to be 
governed by the lex loci contractus." And 
after enumerating various cases which are 
thus governed and controlled, he says, "In 
these and the like cases, where the Hen or 
privilege is created by the lex loci contractus, 
it will generally though not universally be 
respected and enforced in all places where the 
property is found, or where the right can be 
beneficially enforced by the lex fori." And in 
section 401 he says, "That by the general 
maritime law, acknowledged in most if not in 
all commercial countries, hypothecations and 
liens are recognized to exist for seamen's 
wages, and for repairs of foreign ships, and 
for salvage." And in section 402 he says: 
"Upon the general principles aU-eady stated, 
as to the operation of conti"acts, and the rule 
that vessels have no locality, it would seem 
that these privileges, hypothecations and liens, 
ought to prevail ovei* the rights of subsequent 
purchasers and creditors in every other coun- 
try." Until recently in England the court of 
admiralty, being restrained by the jealousy of 
the common-law courts, could not entorce 
such liens. But by the statute of 3 & 4 Vict, 
(chapter 65, § 6), that court has now ample ju- 
risdiction over such cases. And this was the 
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Tiew taken of the law "by tlie supreme court 
in the case of The General Smith, 4 Wheat 
[17 V. SJ 438. Justice Story, in delivering 
the opinion of the court in that case, says: 
••Where repairs have heen made, or neces- 
saries have been furnished to a foreign ship, 
or to a ship in a port of the state to -which 
she does not belong, the general maritime, 
following the civil law, gives the party a 
lien on the ship itself for his security, and 
he may well maintain a suit in rem in admi- 
ralty to enforce his right." It would be a 
useless waste of time to cite the many deci- 
sions at the circuits in which the com-ts have 
acted upon and enforced this view of the law. 
In opposition to this principle, I have been 
referred to only three cases: one in England 
and two In this country. First, as to the one 
in England,— Stainbank v. Fenning, 6 Eng. 
Law & Eq. 412 (and there is a similar case, 
growing out of the same transactions, re- 
ported in 20 Eng. Law & Eq. 547). These 
cases, which are alluded to by Justice Curtis 
in the case of Thomas v. Osborn [19 How. (60 
U. S.) 22], also cited by the counsel, were ac- 
tions on policies of insurance; and the ques- 
tion was whether the plaintiffs had an insur- 
' able interest in the vessel under the as- 
signment executed by the captain? He un- 
dertook to convey the vessel as a security for 
repairs and supplies furnished in CJanada to 
this vessel, whose owners resided in England. 
It will be seen, that where the supplies were 
fm-nished, as well as where the owners resid- 
ed, the laws of England prevailed. But, says 
Judge Cm*tis, in full view of the only other 
case cited,— Pope v. Nickerson [Case No. 11,- 
274]: "Neither of those learned com'ts con- 
sidered what should be the effect, in an 
English tribunal, of the law of the place 
where the repairs and supplies were obtain- 
ed, if that law tacitly created a lien on the 
vessel." It wm be found on examining the 
case of Pope v. Nickerson [supra], that it 
was an action of assumpsit on four bills of 
lading signed by the master of a schooner be- 
longing to the defendants, for fruit, and were 
shipped on board of her at Malaga, and con- 
signed to plaintiffs at Philadelphia. No such 
question as the one I am discussing arose in 
the case. The question was, "By what law 
were the bills of lading to be governed as to 
their obligation and extent upon the owners," 
whether by the law of Spain, where the con- 
tracts of shipment were made, or by the law 
of Pennsylvania, where the goods were to be 
delivered, or by the law of Massachusetts, 
where the owners resided, and to which the 
vfessel belonged? And that learned judge, 
after a long and full discussion of the ques- 
tion, arrived at the conclusion, that the ex- 
tent of the responsibility of the owners was 
to be measm'ed by the law of Massachusetts, 
and not by the law of Spain or Pennsylvania. 
This case is so different from the one I am 
now to decide, that I shall not further consid- 
er it The same learned judge, in the case of 
The Jerusalem [Case No. 7,294], (very early 
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in that judicial career which reflected so 
much credit on himself and the high tribxmal 
in which he sat), had maintained the same 
principle of admiralty law which he enun- 
ciated in 4 Wheaton. He says: "It wiU be 
recollected that this is a foreign ship, and 
that by the general maritime law, every con- 
tract of the master for repairs and supplies 
imports an hypothecation." Says Chancellor 
Kent, in his great work (3 Kent Comm. 
marg. p. 16S): "The civil law and the law of 
those countries which have adopted its prin- 
ciples, give a lien upon the ship, without any 
express contract for such a claim, to the per- 
son who repairs or fits out the ship, or ad- 
vances money for that purpose, whether 
abroad or at home. The English law allows 
of such a lien, from the necessity of the case, 
for repairs and nece^aries while the ship is 
abroad, but it is not adopted as to repairs 
and supplies furnished at home." And in 
support of this principle the learned chancel- 
lor refers to many decisions in the English 
courts which fully sustain him. I hold, there- 
fore, in this case that the rights of these ma- 
terialmen are to be judged of by the general 
maritime law which is recognized and adopt- 
ed in om" American courts. And by that law, 
as I understand it the repairs and supplies 
furnished to fit this vessel for her last voy- 
age have a priority over the claim for re- 
paU's and supplies furnished to fit the vessel 
for previous voyages. We come now to con- 
sider the last question, have the Messrs. Tuck- 
er any claim to the proceeds now in the regis- 
try? The facts out of which their claim 
arises, are briefly these: 

On the 23d of January, 1S69, they shipped 
on board said" vessel a cargo of flour and oth- 
er articles to be carried for them to Trinidad, 
one of the West India Islands, and they paid 
on accoimt of the freight the sum of §319, 
gold. Owing to the attachment and subse- 
quent sale of the vessel hereinbefore stated, 
she did not leave this port until the 4th of 
March, 1869, and only reached Trinidad on 
the 4th of April, 1869. She Was bound to 
have sailed with all reasonable dispatch. If 
she had sailed on the 24th of January, she 
ought to have arrived at Trinidad about the 
23d of February. She lost more than a month 
by the delay. The cargo would have sold 
for much more money, had she sailed and ar- 
rived in due time, than it brought on the 4th 
of April, 1869, on its arrival. And for this 
difference with interest the Messrs. Tucker 
file their petition. Had they a lien on the 
vessel? No one can doubt that By all the 
writei-s on admiralty law it is recognized. 
Says Parsons, in his last work on Shipping 
and Admh;alty (volume 2, p. 251): "The own- 
er of the cargo has a lien on the ship for any 
injury' he may sustain by the fault of the 
ship or the master." But it is contended by 
the learned counsel for the libellants, that 
the Messrs. Tucker had no right to let their 
cargo remain on board sa long while the ves- 
sel was in the custody of the marshal; that 
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they ought to have procured another vessel. 
Now it is perfectly dear by all the principles 
of law applicable to such a case, that they 
had no right to consider the voyage as broken 
up until the sale by the marshal. This took 
place on the 27th of February. Up to that 
time they had every reason to believe, from 
the daily representations of the captain, that 
the vessel would be released, and proceed on 
her voyage. When the sale took place the 
voyage was broken up, and the owner was 
bound in good faith not to let his cargo re- 
main here any longer, and subject the ship- 
owner to any additional damage. Now, un- 
der this obligation, did not the Messrs. Tuck- 
■er do the very best thing they could to expe- 
dite the delivery of their cargo at Trinidad? 
It was then on board the Melita. It would 
have taken in all probability more than five 
days to have procured another vessel, and 
transshipped the cargo. The Melita had to 
be supplied with some new saUs, which took 
fom- days, and on the morning of the fifth 
day, after the sale by the marshal, she de- 
paited for Trinidad. I think the Messrs. 
Tucker have a valid claim upon these pro- 
ceeds in the registry for whatever damages 
they may be found to have suffered by the 
delay I have mentioned, with interest from 
the 4th of April, 1869, to the date of the de- 
cree. Now what is the measure of damages 
in such a case? Says Parsons, in the work 
to which I have already referred (volume 1, 
p. 271): "In an action against a carrier for 
undue delay in the delivery of goods, where 
they had fallen in value from the time when 
they ought to have been delivered, it was 
held that the diminution of value could be re- 
covered as damages." The same rule is held 
in Arthur v. The Cassius [Case No. 564]; 6 
Ohio, 358; and 12 Serg. & R. 188. Have the 
shippers any priority over the materialmen? 
As between them and the Baltimore claim- 
ants this question is not necessary to be rais- 
ed, as there will be money enough to pay 
both. And from what I have already said, 
it is perfectly clear, to my own mind at least, 
that they both have priority over the New 
York and Boston claimants, who claim for 
supplies furnished to this vessel on previous 
voyages. 

But it may be interesting to the profession 
to know that there is very high authority for 
the principle that the shipper, under the cir- 
cumstances of this case, would take prece- 
dence in payment, next to the seamen for 
their wages. Judge "Ware, in the case of The 
Rebecca [Case No. 11,619], and Judge Betts, 
in the case of Juste Pon v. The Arbustci [Id. 
7,589], recognize this doctrine. It only re- 
mains for me from the evidence to ascertain 
the damages due to the Jlessrs. Tucker. 
They have examined two witne^es in Trini- 
dad; one, George Spiers, the consignee of the 
cargo; the other, William Norman, a mer- 
chant of Ti'inidad. The estimate of Mr. Nor- 
man does not embrace all the articles of the 
cargo. Mr. Spiers makes the difference be- 



tween what the cargo would have sold for on 
the 15th of Febi-uary, 1869, and what it 
brought on the 4th of April to be $1,173.30 in 
gold. But then my impression is, that we 
must allow at least thirty days for the voyage 
from this port to Trinidad, as that was the 
time actually consumed, so that she should 
have arrived out on the 23d of February; and 
we must take the prices of that date, as com- 
pared with what the cargo brought on the 
4th of April. I have, therefore, made a dose 
examination of the price-currents filed with 
the commission from Trinidad, and I think I 
shall be right in allomng the loss of the 
Messrs. Tucker to be $1,000 in gold, to which 
add the freight prepaid, §319, and we have 
the sum of ?1,319 due the shippers on the 4th 
of April, 1S69; now add nine months and 
twenty days interest to that sum, and we 
have the sum of $1,382.50 due them on the 
24th of January, 1870. Now the shipowners 
would have the clear right to tender to the 
shippers on the day of the trial of this case 
that amount in gold; and if this was an ac- 
tion in personam, the decree of this court 
would be for that amount in coin; but as 
the funds in the registry of this court are in 
currency, and out of that fund the shippers 
must be paid, I must decree that they be 
paid such a sum in currency as will repre- 
sent the amount due them in gold on the day 
of the decree. At the price of gold yesterday 
(121%) that sum will be $1,681.47. .To this 
add the costs of their commission. After 
these sums are deducted, as also the several 
sums due the Baltimore daimants and the 
costs of this case, the balance of the moneys 
will be distributed among the other daim- 
ants ratably. 



Case Ko. e,218a. 

HATTRICK et al. v. The SPANISH BARK.i 

District Court, S. D. Florida, Dec, ISSO. 

Salvage Compessatiox — Extraordinary Ex- 
penses. 

[1. The breakage of a propeller by a towboat 
in rendering salvage services, and similar ex- 
traordinary expenses, are not to be compensated 
by the salved vessel, but are only to be taken 
into consideration as showing the danger in- 
curred, and thus enhancing the salvage.] 

[2, Seven hundred and fifty dollars allowed on 
net proceeds of $2,000 for salving a vessel lying 
dismasted and in a helpless condition near the 
shore of a dangerous coast, at a great distance 
from any port.l 

[This was a libel for salvage, filed by Hat- 
trick and others against a Spanish bark, 
whereof Antonia Batet was claimant] 

LOCKE, District Judge. This is one of 
those unsatisfactory cases of salvage claim 
brought up before a court for adjudication, 
where, on account of the greatly dispropor- 
tionate value of labor and services rendered 

1 [Not previously reported.] 
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as decided by any other criterion, it is im- 
possible to compensate the salvoi-s with the 
liberality which should always control such 
awards, and be an inducement for others to 
render like services on similar occasions, 
The salved vessel had been dismasted, and 
for five days lay at anchor in a disabled and 
helpless condition near the shore of a dan- 
gerous coast, at a great distance from any 
port She was in a certain degree of dan- 
ger, and certainly required the assistance 
rendered. The salving vessel undoubtedly 
-forfeited any insurance whicl^ the owners 
might have had, besides materially increas- 
ing the risks of the voyage to herself and 
cargo. The actual expense incurred by the 
detention was considerable, and sufficient to 
justify a much more liberal compensation 
than can be paid for the property saved. 
It is shown that the propeller, during the 
services, was broken, thereby entailing an 
extraordinary expense, which, it is claimed 
should be paid by the salved property. The 
entire property salved would-be insufficient 
to fully compensate for the loss claimed to 
liave been caused, nor do I understand that 
such extraordinary damages are to be thus 
compensated, although, as evidence of the 
greater risk incurred, they may always be 
considered in determining a reward. This was 
a towboat, fitted and prepared for that busi- 
ness, and her officers and crew always sup- 
posed to be ready to meet the emergency of 
broken harnesses and like accidents, with- 
out material damages. Had the same oc- 
curred during the performance of a regular 
towage service, there could not possibly be 
any claim against the other vessel; nor do 
I consider there can be any in this case, fur- 
ther than to be considered as evidence of the 
great risk incurred, and, as far as possible, 
covered, not by award for damage, but in- 
creased compensation. After payment of 
the necessary expenses attending the pres- 
ervation and sale of the property the net 
proceeds will be about $2,000. Of this I 
consider $750 as large a compensation as 
can, under the circumstances, be reasonably 
allowed. This will be an unusually large 
percentage of the property saved, according 
to awards for like services, yet necessarily 
very small when the actual amount of labor 
performed and property expended is con- 
sidered. This cause having been fully heard, 
and the court being duly advised in the 
premises, and the salved property having 
Tjeen sold upon application of parties for 
'■$2,790.42, the vessel and material for $2,- 
•067.75, and the stores for $122.67, it is here- 
liy ordered and adjudged and decreed that 
the libellants have and receive for the serv- 
ice as alleged $750, and that upon the pay- 
ment of said $750, together with the costs 
and expenses here incurred as ordered and 
tillowed, the residue be paid the claimant for 
the benefit of the true and lawful owners 
thereof. 



Case ]Sr6. 6,219. 

In re HAUCK et al. 

[17 N. B. R. 158.] 1 

District Court, D. Iowa. 1878. 

BANKRUPTor — "Knotstledge" under Bankrupt 
Act. 

1. A person, being a merchant or trader, is 
insolvent when unable to pay his debts as they 
mature in the ordinary course of business. 

2. The word "knowledge" in section 35, as 
amended, of the bankrupt act [18 Stat. ISO], 
means actual knowledge, as contra-distinguished 
from constructive knowledge. 

3. A person having notice of such a state of 
facts in regard to the financial affairs of the 
bankrupt as in law constitute insolvency, either 
as that term denotes when applied to a merchant 
.or trader, or when used in its general and popu- 
lar sense, must he presumed to have aptual 
knowledge, upon receiving any payment, assign- 
ment or conveyance from the bankrupt, that the 
same is a fraud upon the bankrupt act. 

[Cited in Metcalf v. Officer, 2 Fed. 643; Swan 
V. Robinson, 5 Fed. 295; Harris v. Hanover 
Nat Bank, 15 Fed. 788.] 

Petition of George H. French, assignee, 
against Deere & Co., for the recovery of 
money or property, alleged to have been re- 
ceived by them from said bankrupts, as pre- 
ferred creditors, and in fraud of the bank- 
rupt act. In January, 1874, A. S. Hauck & 
Co. commenced doing business in the pur- 
chase and sale of agricrdtm*al implements at 
Bedford, Iowa, and continued in said busi- 
ness until the 29th day of December, 1S70, 
on which day they ffied their petition in 
bankruptcy, were adjudged bankrupts, and 
said George H. French was duly appointed 

assignee of their estate. On the day 

of , 1876, said bankrupts executed to 

said Deere & Co. their promissory note for 
nine hundred and sixty dollars and seventy 
cents, payable on January 1, 1877, the con- 
sideration thereof being the purchase price 
■of agricultural implements purchased of said 
Deere & Co. On the 12th of December, 1876, 
said Deere & Co. proc\n:ed from said bank-, 
rupts divers promissory notes, known as 
"farmers' note," which they intended to be 
applied on said note of nine hundred and 
sixty dollars and seventy cents as a payment 
to the amount of four hundred and ninety- 
seven dollars and twenty-nine cents. It is 
claimed by said assignee that said "farmers' 
notes" were so procured by Deere & Go. in 
fraud of the bankrupt act. 

. Twomey & Stuyvesant, for assignee. 
R. T. .McNeal, for Deere & Co. 

By D. B. NASH, Register: 

It appears from the evidence that said 
bankrupts were merchants or traders, with- 
in the meaning of those words as used in 
the bankrupt act; hence, in considering the 
question of their insolvency, the character of 

-> 

' 1 [Reprinted by permission.] 
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their business becomes material. The term 
"insolvency," in its general and popular 
meaning, denotes the insufficiency of the en- 
tire assets of an individual to pay his debts. 
But when the same is applied to a merchant, 
or trader, it is used in a more restricted 
sense, and expresses the inability of a party 
to pay his debts as they become due in tlie 
ordinary course of business. Toof v. Martin, 
13 Wail. [80 U. S.] 40. In view of the fore- 
going- definition of the term "insolvency," 
as settled by adjudication, and as applied to 
a merchant or trader, it is manifest that in- 
sufficiency of assets, when ultimately con- 
verted into money, to pay all debts, is not 
necessai-ily essential to constitute a state of 
insolvency. The want of time, simply to 
make such a conversion of assets into money, 
may constitute the essential element of in- 
solvency. When the financial afEairs of a 
merchant or trader arrive at such a stage of 
embarrassment as places it beyond his abil- 
ity to convert his assets into money in time 
to meet the payment of his liabilities as 
they mature, and compels him to seek exten^ 
sion of time to enable him to effect such a 
conversion of his assets, he must be deemed, 
in pm-view of the bankrupt act, in a state of 
insolvency. From and after such a period 
in his affairs tiie law contemplates that ci-ed- 
itors shall equally share in the distribution 
of his estate, and any payment, assignment 
or conveyance, inconsistent with such equita- 
ble distribution, must be deemed to be in. 
conti"avention of the provisions of the bank- 
rupt "act, if made within the presei'ibed lim- 
its of time specified therein. But, although 
such payment, assignment, or conveyance, 
may have been made contrary to the provi» 
sions of said act, yet, as against the party 
benefited thereby, the same is void only 
when such party had reasonable cause to be* 
lieve that the person making the same was 
insolvent, and knowing that such payment, 
assignment,- or conveyance, was made in 
fraud of the provisions of said act Hence, 
it is obvious, in order to render such pay- 
ment, assignment, or conveyance void as 
against the person benefited thereby, there 
must be shown the following facts: First 
—That the party making the same was insol- 
vent, or in contemplation of insolvency. Sec- 
ond.— That the same was so made with a 
view to give a preference. Third.— That the 
person benefited thereby had reasonable 
cause to believe such person insolvent at the 
time, and knowing that such payment, as- 
signment, or conveyance was made in fraud 
of the provisions of the bankrupt act. 

1. In regard to the fact of the insolvency 
of the bankrupts, the evidence clearly shows 
the existence of such insolvency, and not 
only such insolvency as that term denotes 
when applied to a merchant or a trader, but 
also such as the same expresses when used 
in its general and popular meaning, as above 
explained. Nor do I understand that the 



fact of such insolvency was sincerely ques- 
tioned by counsel in argument. 

2. Did the said bankrupts assign the notes 
in question with a view to give a preference? 
It appears from the testimony of the bank- 
rupts that they were unable to pay their 
debts as they matured. That both an ex- 
tension of time, and the advantages of an- 
other year's trade,, were necessary to enable 
them to pay their debts. That their prop- 
erty, if then converted into money by legal 
process, would not have been sufficient to 
pay their liabilities. That they knew that 
such was the condition of their afEairs at the 
time. It further appears from the testimony 
in the case that, within the period of twenty 
days after the date of said interview, over 
fourteen thousand dollars of the commercial 
paper of said bankrupts would matm:e, and 
the' remainder, about two thousand dollai-s, 
during the thirty days next following. Also, 
that said bankrupts intended to change their 
business, in view of their financial embar- 
rassments, to a commission business. I am 
inclined to believe that where a debtor, hav- 
ing, in fact, ample means and only technical- 
ly insolvent, and his commercial paper ma- 
turing at such intervals of time, and in such 
amounts as would, with some forbearance 
on the pai't of creditors, afford a reasonable 
expectation and belief that he can continue 
in business and pay all his debts, might 
make some payment of indebtedness without 
being properly chargeable with an intent to 
give a preference in fraud of the bankrupt 
act But where such debtor, knowing that 
he is, in fact insolvent, and that his present 
means are insufficient, by present conversion 
into money, to pay all his liabilities, and all, 
or nearly all, of the same having either ma- 
tured or being on the eve of maturity, the 
payment in whole or in part of one cred- 
itor, either in money or in propei-ty, affords 
very cogent evidence of an intent on the part 
of such debtor to make an unlawful prefer- 
ence. Hence, in view of the evidence of the 
case, I feel constrained to find that said 
bankrupts, in assigning said notes to Deere 
& Co., acted with a view to give them a 
preference. 

The remaining question is, whether Deere 
& Co. procured the notes in question, hav- 
ing reasonable cause to believe that the 
said bankrupts were insolvent, and knowing 
such procui-ement of the same was in fraud 
of the provisions of the bankrupt act? On 
June 22, 1874 [18 Stat ISO], section 35 of said 
act was amended by inserting the word • 
"knowing"— thereby providing that the per- 
son receiving tiie benefit of the payment, as- 
signment or conveyance, must not only have 
reasonable cause to believe the bankrupt in- 
solvent, but have knowledge that the same 
was in fraud of the provisions of said act 
Under this amendment it is obvious the per- 
son receiving the alleged preference must be 
shown to have knowledge that the payment, 
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assignment, or conveyance was in fraud of 
said act. But what particular weiglit of evi- 
dence, in any particular case, shall be deem- 
ed sufficient to establish the existence of 
such knowledge must be determined by the 
court or jury before which the same is tried. 
There appears to be some conflict of deci- 
sions as to what state of facts will consti- 
tute a legal presumption of such knowledge. 
It has been held by some of the com-ts, that 
where such a state of facts is shown as 
would lead a person of ordinary caution and 
prudence to believe the bankrupt insolvent, 
then the persons receiving the alleged pref- 
erence must be presumed to have received 
the same with knowledge of the fraud upon 
the act. That such person must be presum- 
ed to know what he has reasonable cause to 
brieve. See Hamlin v. Pettibone [Case No. 
5,995; Brooke v. McCraken Did. 1,932]; 
Webb V. Sachs [Id. 17,325], 

It is true that it is a general rule that a 
party who has sufficient notice to put him on 
inquiry is chargeable with knowledge of all 
facts which, by proper inquiry, he might 
have ascertained. While this is a well set- 
tled doctrine in the general administration 
of the law, yet it is obvious that said sec- 
tion 35, as amended, requires something 
more to be shown than simply constructive 
notice or knowledge. Constructive knowl- 
edge is that which is inferred as a matter of 
legal presumption, from notice of such a 
state of facts as should have put the person, 
sought to be charged, on inquiry. But there 
is a well defined distinction between such 
constructive knowledge and actual knowl- 
edge. It is manifest that a' person may have 
constructive knowledge of a fact, and yet not 
have actual knowledge of the same. Taking 
into consideration the adjudications under 
said section 35, prior to said amendment, 
and the circumstances attending such amend- 
ment, I believe it to be more consonant with 
proper judicial construction to hold that said 
section, as amended, requires actual knowl- 
edge, as contradistinguished from consti'uc- 
tive knowledge, to be shown. There can be 
no doubt, however, that actual knowledge 
may, under some certain circumstances, be 
propei-ly a matter of legal presumption. As, 
for instance, when the person receiving the 
alleged preference is shown to have actual 
notice of a state of facts, in relation to the 
financial affairs of the bankrupt, constitut- 
ing, in law, -a state of insolvency. Under 
such circumstances, actual knowledge would, 
ordinarily and properly, be inferred as a 
matter of legal presumption. This legal pre- 
sumption rests upon the principle that every 
person must be held to intend the necessary 
and natural results of his own acts, as view- 
ed under the law. Toof v, Martin, 13 Wall. 
[80 U. S.] 40; Webb v. Sachs [supra]; In re 
Herpich [Case No. 6,418]. Eveiy one is pre- 
sumed to know the law, and when a person 
enters into a transaction, the natural and 
llFED.CAS. — 53 



necessary result of which is an infraction 
of the law, it becomes properly a matter of 
legal presumption that such person had ac- 
tual knowledge of such unlawful result of 
his own act. 

Having thus considered some of the more 
material questions of law, I come now to the 
consideration of the evidence. It appears 
from ' the testimony of Lueian Wells and 
Charles Deere, they being the authorized rep- 
resentatives of Deere & Co., that, about the 
12th day of December, 1S76, they had an 
interview with A. S. Hauck, one of the bank- 
rupts, wherein he gave to them a list con- 
taining the names of all the creditors of A. 
S. Hauek & Co., with the amount owing 
each creditor. This list, if true, must have 
shown to Deere & Co. that the indebtedness 
of said bankrupts amounted to about the ag- 
gregate sum of sixteen thousand dollars, 
above fourteen thousand of which was either 
due, or would become due on January 1st, 
1877 (or within twenty days after said in- 
terview), and that "the remaining portion of 
said indebtedness would become due within 
the period of thirty days thereafter. It does- 
not positively appear that the date of the 
maturity of each debt was stated in said 
list; but if not, under all the circumstances 
of said interview, I think it is fair to find 
that the several dates of the maturity of the 
debts contained in said list were substantial- 
ly made known by Hauck to them— at least 
that the whole of their indebtedness was om 
the eve of maturity. It also appears, fromi 
the testimony of said witnesses, that saidi 
Hauck stated at said interview that his flrnt* 
had been unable to realize oh a great deaE 
of their "farmers' paper," and for that reasons 
they were not going to be able to pay alii 
their paper which would mature the follow- 
ing month; that he had to request Deere- 
& Co., as also all their other creditors, for am 
extension of time; that their means were 
ample to pay all indebtedness, but that they 
must have some further time to collect their 
Jiotes and accounts; that Charles H. Deere 
stated in reply, that Deere & Co, were will- 
ing to make the same extension as the 
other creditors. Also Hauck testified that he 
stated at said interview, that they couia 
not pay their debts as they fell due, and that 
it was necessary to have the benefit of anoth- 
er year's trade in order to enable them to pay 
their debts. 

It is manifest that these facts, thus stated 
by Hauck, constitute in law at least a state 
of commercial insolvency, or insolvency such 
as that term denotes when applied to a mer- 
chant or trader. They were also, as above 
shown, in fact insolvent within the general 
and popular meaning of that term. They were, 
as merchants and traders, commercially insol- 
vent by reason of their inability to pay their 
debts as they would mature in the ordinary- 
course of business, irrespective of ampleness 
of means to pay all their debts in case proi>- 
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er extension of time should . be obtained- 
Nor can it be doubted from the facts, testified 
to by the Tvitness Jletzger, agent and repre- 
sentative of said Deere & Co., of the telegram 
and letter being sent by said Deere & Co. to 
said Metzger immediately after said Inter- 
view, and the other transactions which oc- 
curred between Metzger and said bankrupt, 
after receiving said telegram and letter, that 
Deere & Co. felt no inconsiderable anxiety 
to protect themselves, as far as possible, 
amidst these threatening financial embarrass- 
ments of the bankrupts. Although the said 
representatives of Deere & Co. may have be- 
lieved, from the representations made to 
them by said banla-upts, that they possessed 
ample means to pay all their debts in the 
event of their obtaining the extensions of 
time they asked for— and stated they must 
have— yet, they having had actual notice of 
a state of facts in relation to the financial 
conditions of the bankrupts, which in law 
constituted a state of insolvency within the 
meaning of that term, as applicable to them 
as merchants and traders; and they at the 
same time, in fact, being insolvent within the 
general and popular meaning of that term, 
it is manifest that it must be deemed a mat- 
ter of legal presumption, from such a state 
of facts, that the said representatives of 
Deere & Co. had actual knowledge that the 
procuring of the notes In question was a 
fraud upon the provisions of the bankrupt 
act— as it must be so deemed in fact. To 
hold thus, I believe to be in harmony with 
the views of the supreme court, as stated in 
Toof V. Martin, above cited. If a debtor is, 
in fact, insolvent— and a creditor, receiving 
the alleged preference, has actual notice of 
a state of facts constituting in law such in- 
solvency—then there arises a presumption of 
actual knowledge on the part of such cred- 
itor, of the unlawful result of his act, and 
such presumption must be held as conclusive 
until rebutted by proper proof on the part 
of the creditor. This rule must apply to 
both kinds of insolvency as above defined. 
But it is undoubtedly true that, in cases of 
commercial insolvency, such presumption of 
knowledge might be rebutted frequently by 
comparatively slight evidence. Where the 
debtor, however, as in the present case, at the 
time of the alleged preference is in fact in- 
solvent by reason of the excess of indebted- 
ness over and above the value of assets, 
altliough having actual notice only of 
such a state of facts as constituted in law 
commercial insolvency— yet the presumption 
of actual knowledge of the fraud becomes 
very cogent and decisive, requiring clear and 
satisfactory evidence to overcome the same. 
Under all the circumstances of the case, I 
feel compelled to find that Deere & Co. re- 
ceived the notes in question in violation of 
the bankrupt act, as provided in. section 35 
thereof; and an order of court must issue, 
directing them to either deliver the same to 
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the assignee herein, or pay the value thereof 
in money— in which event, the amount of the 
value thereof is fixed at four hundred and 
ninetj'-seven dollars and twenty-nine cents. 
And the allowance of proof of claim must be 
upon the condition of compliance with such 
order. 

IX) VB, District Judge. The foregoing cause 
having been submitted to said court on the 
19th day of July, 1S77, at Keokuk, and the 
court having heard counsel, and examined 
said cause and the opinion of the register, 
doth adjudge that the judgment of said regis- 
ter be confirmed and ratified. It is further 
ordered that the register proceed accord- 
ingly. 

DILLON, Circuit Judge. The foregoing 
named petition for review of the said order, 
having been argued and submitted to me by 
the counsel for Deere & Co., and by the 
counsel for the assignee, and the same hav- 
ing been duly considered, it is ordered that 
the said order and decision of the said dis- 
trict judge be and the same is hereby affirm- 
ed in all respects, and the register is ordered 
to proceed accordingly. 



HAUBL (LOW v.). See Case No. 8,560. 

Case 'No. 6,SS0. 

The HAUGESUND v. The BOWDOIN. 

[36 Leg. Int. 462; 25 Int. Rev. Rec 3S6.] 

District Court, B. D. Pennsylvania. Oct. 5, 
1S78. 

Admiraltx— Sailing axd Steam Vessei.— Cours- 
es— Right TO Tack by Sailing Vessel. 

[1. A sailing vessel tacking has almost unlim- 
ited discretion to change her tack.] 

[2. It is the duty of a steamer to avoid getting 
into such close proximity to a tacking vessel 
that a change of her tack might cause a possi- 
bility of danger,] 

[This was a libel by the bark Haugesund, 
Bartelson and others, claimants, against the 
schooner Bowdoin and the tug Cynthia, for 
damages caused by collision.] 

Alfred Driver and J. Warren Coulston, for 
libellant. 

J. B. Roney, for the Bowdoin. 

A. L. Wilson and J. G. Johnson, for the 
Oynthia, 

OPINION BY THE COURT. The report of 
the assessors was presented In the spring of 
1877. Further evidence was afterwards ad- 
duced, and in November, 1877, the case was 
reargued. The decision has been deferred, 
because It was supposed that in another case, 
or cases, before the circuit court, a question 
somewhat similar might be considered. It Is 
not easy for a landsman, like myself, or even, 
perhaps, for a mariner of limited experience. 
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to conceive rightly tlie nautical relations be- 
tween a tacking vessel and one sailing witti 
the wind, or propelled by steam, and especial- 
ly one propelled by steam. The diflaculty 
arises from a tendency to assume that the 
tacking vessel may change her tack without 
the danger of missing stays or of some other 
retardment, such, for example, as 9ccurred 
in the present case. But there is almost al- 
ways more or less of such danger. There- 
fore, it ISj in the opinion of men of nautical 
experience, always the duty of a steamer 
to avoid getting into such proximity to a 
tacking vessel that a change of her tack 
might cause a possibility of danger. They 
concur in attributing to the tacking vessel 
an almost imlimited discretion to change her 
tack in many cases in which a landsman 
might suppose that relations of other vessels 
would require the tack to be prolonged. I 
always find difficulty in understanding or 
applying the rules of decision which are 
proper in such cases. In the present case the 
schooner waS on a tack, and the assessors 
are of opinion that she had, with relation to 
the tug, a right to change the tack. For 
this opinion they give an unanswerable rea- 
son. It is, that had she prolonged her for- 
mer course, extending it inside of the buoy, 
and then attempted to tack, she must, if she 
had missed stays, have gone ashore. This 
opinion of the assessors does not depend upon 
any question of the depth of water at the 
buoy, or inside of it, but on the nearness of 
the shoals on which she would, or might have 
been -wrecked if she had missed stays.. The 
language of the assessors must, in this re- 
spect, be understood with reference to vari- 
able depths and to the shoals -inside of the 
buoy. When she tacked, it happened that, 
although her head sheets were lighted up so 
as to enable her to luff, she did not luff. 
There had been a possibility that this might 
happen. The 'tug being in too close prox- 
imity, the collision ensued. -For this prox- 
imity the 'tug alone was in fault One of the 
jissessors thinlis that the schooner was re- 
miss in certain particulars which he men- 
tions. But this, if so, -would not prevent the 
tug from being primarily liable for the whole 
damage suffered by the bark which she had 
in tow. The case would not be a proper one 
for dividing the damages. If the owners 
.of the bark should fail to obtain satisfaction 
from the tug, they might possibly, imder the 
-present libel, have an ulterior recourse 
iigainst the schooner. But no such question 
5.rises practically. 

The decree, must be against the tug for 
£uch damage as shall be ascertained to have 
been suffered by the bark. 

[This case, upon appeal to the circuit court by 
the tug Cynthia, was affirmed. Judge Mc- 
Kennan, who delivered the opinion, refused, 
Jiowever, to aifirm the statements of law as to 
the respective rights of steam and sailing ves- 
sels as laid down by the district court. -See 
^ase No. 1,067.] 



Case No, 6,S21. 

HAUGH et al. v. TEXAS & P. R. CO. 

[3 Cent. Law jT 447; 22 Int. Rev. Rec. 257; 3 
N. Y. Wkly. Dig. 174.] i 

Circuit Court, W. D. Texas. April Term, 1876.2 

CoNSTitocTiON OP KoAD— Fellow Servants— Sci- 
enter OF Master — ^Who abb Pei^ 
LOW Servants. 

1. It is the duty of a railroad company to use 
all reasonable care in the proper construction 
of its road, and in supplying it with the necessa- 
ry equipments, including properly constructed 
engines and their several parts, and in the se- 
lection of competent and sMlful agents and sub- 
ordinates to supervise, mspect, repair and reg- 
ulate its machinery. 

2. The corporation or master is not liable for 
injuries sufferedby one employee solely through 
the carelessness or negligence of another em- 
ployee of the same master, engaged in the same 
general service or business, and under the same 
general control. 

3. Each employee engaged with others in the 
service of a common master takes upon himself 
the liability to injury resulting from the negli- 
gence of his co-employees. 

4. Before a master can be made liable to a 
servant for an injury resultinsr from the incom- 
petency or unskilfulness of another servant of 
the same master, it must be affirmatively shown, 
not only that the latter servant was unskilful 
or incompetent, but that the master knew it, 
and did not exercise proper care in his selection. 
And if the injury arise from a defect or insuffi- 
ciency of machinery it must -be shown that the 
master had positive knowledge of such defect or 
insufficiency, and failed to exercise jproper care 
in providing a remedy. 

5. All agents and employees on a railroad who 
are engaged in the same general employment 
and business of keeping up, running and operat- 
ing the road are fellow servants. Master-me- 
chanics, foremen of round houses, and other per- 
sons engaged in the repair of machinery and 
rolling-stock are fellow servants with engineers, 
conductors and other persons engaged, in run- 
ning trains. 

[This was an action by Annie Haugh, in 
her own right and as guardian of her in- 
fant son, James A. Haugh, against the 
Texas & Pacific Railway Company to recov- 
er damages for the death of her husband, 
"Wentworth C. Haugh, an engineer in charge 
of one of defendant's trains.] 

Robertsons, Hemdon, Turner & Lipscomb 
and George L. Hill, for plaintiff. 

F. B. Sexton and William Stedman, for de- 
fendant 



DUVAL, District Judge (charging jury). 
This is a suit brought on the 9th June, 1875, 
both for compensatory and exemplary, dam- 
ages, by Annie Haugh, of the state of Iowa, 

1 [Reprinted from 3 Cent Law J. 447, by, per- 
mission; 3 N. Y. Wkly. Dig. 174, contains only 
a partial report] 

2 [Reversed m 100 U. S, 213.] 
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in her own right, and as the surviving wife 
of Wentworth C. Haugh, and as the natural 
guardian of her infant son, James A. Haugh, 
for the death of her husband, ihe said Went- 
worth C. Haugh. She alleges that her said 
husband being in the employment of the de- 
fendant, and in charge of engine No. 4, 
running between Shreveport and Marshall, 
was killed by said engine being thrown 
from the tracli on or about the 8th day of 
March, 1S74, and that such death was the 
result of wilful and gross negligence of de- 
fendant in not furnishing a safe and reliable 
engine; that the engine in question was 
thrown from the track by a steer attempt- 
ing to cross in front of it, and in conse- 
quence of the defective construction and ar- 
rangement of the pilot or cow-catcher, which 
failed to throw said animal from the tjrack. 
She further alleges that the steam whistle 
attached to said engine was not properly 
and securely fastened to the boiler, so that 
when the engine fell over, the fastening of 
the whistle blew out, and a jet of scalding 
steam and hot water was thrown upon her 
husband, thereby causing his death, etc. 
The defendant denies all these allegations, 
and avers that engine No. 4 was entirely 
safe and reliable; that the pilot or cow- 
catcher was properly constructed and at- 
tached to the same; that the engine was 
thrown from the track in consequence of a 
bull or steer running between the driving 
wheels and forward trucks, under such cir- 
cumstances as rendered it impossible for hu- 
man sagacity or exertion to prevent the ac- 
cident Defendant further avers that the 
whistle of said engine was securely fasten- 
ed to the boiler, in accordance with the usu- 
al approved mode, and that if it came out of 
said engine at all, it did not blow out, but 
was knocked or torn out when the engine 
was thrown off the track; that if there was 
any defect about the engine, the same was 
well known to the deceased, and not known 
to the defendant, and that said deceased, 
who had run other engines belonging to de- 
fendant, was at his own request assigned to 
the run between Marshall and Shreveport, 
well knowing that said engine No. 4 be- 
longed to, and was used upon, said run, etc. 

These are the material issues made by the 
pleadings, and upon them, and the facts in 
evidence, I have to instruct the jury: 

1. That it is the duty of a railroad com- 
pany or corporation to use all reasonable 
care in the proper consti'uction of its road, 
and in supplying it with the necessary 
equipments, including properly constructed 
engines and their several parts, and the nec- 
essary and proper material for their repair; 
also, to select competent and skilful agents 
and subordinates to supervise, inspect, re- 
pair and regulate the machinery, and to reg- 
ulate and control the operations of the road. 
The corporation or master, however, is not 
liable for injuries suffered by one employee. 



solely through the carelessness or negli- 
gence of another employee of the same mas- 
ter, engaged in the same general service or 
business, and under the same general con- 
trol. Each employee engaged with others, in 
the service of a common master, takes upon 
himself the liability to injury resulting from 
the negligence of his co-employees. The haz- 
ard is incident to the nature of the employ- 
ment in which he enters. There is no im- 
plied warranty of life or guaranty against 
injury. The employee takes his place sub- 
ject to all the dangers incident to the posi- 
tion. The master is only bound to provide 
competent and proper machinery and mate- 
rials, and to furnish skilful and careful em- 
ployees to keep the same in repair and safe 
condition. If this be done and one of the 
workmen or employees thus provided is sim- 
ply guilty of negligence resulting in an in- 
jury to another employee. It is not the negli- 
gence of the master, and the corporation is 
not responsible. In such case, to render the 
master or corporation liable, the injury must 
have resulted to one servant, not from the 
mere negligence of another, but from his 
incompetency or unskilfulness, and this must 
be shown satisfactorily, and if the Injury 
arises from a defect or insuflaciency in the 
machinery or any of its necessary parts, 
which have been furnished by the master to 
the servant, a knowledge of this defect or 
insufficiency must be brought home to the 
master, or proof given that he was ignorant 
of the same through his own negligence and 
want of proper care. In other words, it 
must be shown that he either knew, or 
ought to have known the defects which 
caused the injury, in order to render him lia- 
ble. A different rule, however, would ap- 
ply as respects tlie liability of the master to 
a passenger over the road. All agents and 
employees on a railroad, who are engaged in 
the same general employment and business 
of keeping up, running and operating the 
road, are fellow servants. Master-mechan- 
ics, foreman of round houses, and other per- 
sons engaged in the repair of machinery and 
rolling-stock for a railroad, are fellow serv- 
ants with the- engineers, conductors and oth- 
er persons engaged in running trains. 

Under the general principles of law as thus- 
announced, I charge the jury: 

2. That, if they believe from the testi- 
mony that the accident which resulted in 
the death of W. C. Haugh, was produced by 
a bull running at, or under the locomotive- 
or tender, of which said Haugh was the en- 
gineer, and throwing the same off the track, 
and that such accident occurred under such 
circumstances as that human skill and fore- 
sight could not prevent or reasonably pro- 
vide against it, then the defendant was not 
guilty of negligence, and you will find for 
the defendant. 

3. If you believe from the evidence that 
engine No. 4 was, when purchased and set- 
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up by the defendant, a standard and safe' 
engine, and tbat the defendant exercised due 
and proper care in the employment of com- 
petent, prudent and skilful agents to keep it 
in the same condition, and that the accident 
in question was not one resulting from the 
want of such competency, prudence and 
skilfulness, then you will find for the de- 
fendant. 

4. If there was a defect in engine No. 4, 
or in the pilot thereto attached, and you be- 
lieve from the evidence that the same was 
known to the deceased while he was run- 
ning said engine, and before the happening 
of the accident described in plaintifE's peti- 
tion, or if you believe from the evidence 
that some days before the accident, the pilot 
attached to said engine was slightly dam- 
aged, or knocked out of square, but that the 
same was repaired by the agents or serv- 
ants of the defendant who were skilful and 
competent to make such repairs, and that 
after such repairs were made, said pilot was 
considered safe by those whose duty it was 
to make them and determine on their safe- 
ty, and that the deceased afterwards re- 
ceived and ran said engine and pilot, then, 
in either event, you are instructed that the 
plaintiff can not recover, and you will find 
for the defendant. But, 

5. If the jury are satisfied from the evi- 
dence before them, that the death of the 
deceased was owing, not to the negligence 
simply, but to the incompetency or want of 
skill on the part of any servant or agent of 
the defendant, who was working in the de- 
fendant's machine shops, then the defend- 
ant would be liable, and the plaintiff would 
be entitled to recover such actual pecuniary 
damage only, as the evidence may satisfy 
you the plaintiffs have sustained, and as you 
may think proportioned to the injuiy result- 
ing from such death. 

The testimony in this case is In some re- 
spects quite conflicting. It is the duty of the 
jury to reconcile all discrepancies, if they 
can, but whether they can or not, it is their 
right to weigh the whole of the evidence, 
and give to each and every part of it such 
weight and credence as they may think 
proper. And in weighing the testimony and 
determining its credibility, the jury can con- 
sider the manner and mode of testifying by 
the witnesses, their acquaintance with the 
subject about which they testify, their inter- 
est in the result of the suit, if any, and any 
other circumstances they may think proper 
to take into account. 

Verdict for defendant. 

[Upon error to the supreme court this deci- 
Bion was reversed, and a new trial granted, for 
the purpose of submitting to the jury the ques- 
tion whether or not, under all the circumstan- 
ces, and in view of the promises to remedy the 
defect, the engineer was not wanting in due 
care in continuing the use of the engine. Opin- 
ion by Mr, Justice Harlan. See 100 U. S. 213.] 



Case No, 6,S2S, 

HAUGHEY v. ALBIN. 

[2 Bond, 244; i 2 N. B. R. 399 (Quarto, 129); 
2 Am. Law T. Rep. Bankr. 47.] 

District Court, S. D. Ohio. Feb. Term, 
1869. 

Bankruptct— Preference— When Void. 

1. Where a member of an insolvent firm exe- 
cuted a note to a creditor, payable one day after 
date, with a power of attorney to confess judg- 
ment, the creditor knowing the insolvency of the 
firm, and of the member of the firm giving the 
note and cognovit, and judgment was entered 
on the note and the property of the debtor seized 
on execution by the sherifE, and the debtor soon 
after applied for the benefit of the bankrupt law, 
and an assignee was appointed, Jield, in an ac- 
tion of replevin brought by the assignee in bank- 
ruptcy against the sheriff to recover possession 
of the property of the bankrupt, levied on to sat- 
is£y the execution. That the giving of the note 
by the bankrupt firm, with a cognovit to confess 
judgment, was a fraudulent preference of a 
creditor within the meaning of section 35 of 
the bankrupt act [of 1867 (14 Stat. 534)]. 

[Cited in Alderdice v. State Bank of Virginia, 
Case No. 154.] 

. 2. ■ That such preference being in fraud of the 
act, the note, warrant of attorney, judgment, 
and execution were nullities, and that the title 
to the property levied on. vested, in the assignee 
in Isankruptcy, who had a right to its possession, 
to be disposed of for the equal benefit of all 
the creditors. 
[Cited in Graham v. Stark, Case No. 5,67G; 
Martin v. Toof, Id. 9,167.] 

In bankruptcy. 

J. Warren Keifer and Lewis H. Bond, for 
plaintiff. 

Jacob D. Cox and Mr. Burnett, for defend- 
ant 



LBAVITT, District Judge. This is an .ac- 
tion of replevin brought by Laban W. Haugh- 
ey, as assignee of Russell B. Reeder, who, on 
his own petition, has been declared a bank- 
rupt, to recover possession of a stock of mer- 
chandise held by the defendant, as sheriff of 
Clarke county, under a levy made by him on 
executions in his hands. Keturah Ann Jones 
and Elizabeth Bates, claiming an interest in 
the property by virtue of judgments recover- 
ed against Reeder before a justice of the 
peace of said county, and levies made by a 
constable on said property, by consent of the 
plaintiff, have been admitted as defendants 
in the suit. Issues have been made by the 
pleadings to test the question of the right of 
possesion to the property in controversy; 
and a jury having been waived by the parties, 
the case is submitted to the court 

The material facts in evidence are that 
Reeder, in his own name, and as a member 
of the firm of Reeder & Co., had, for some 
years prior to his insolvency, been engaged 
in business in the town of South Charleston, 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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in Clarke county, as a retail dealer in various 
descriptions of merchandise. Reeder, for 
himself, and as a member of said firm, had 
dealt largely with the firm of Kelton, Ban- 
croft «& Co., of Columbus, prior to September 
1, 1807, and about that time was indebted to 
said firm in his own right, and as a partner 
in the firm of Reeder & Co., by book account, 
in a sum upward of $1,500. On the 16th of 
September, Sheldon, the confidential clerk of 
said firm of Kelton, Bancroft & Co., called 
on Reeder at his place of business in South 
Charleston, and requested a settlement of the 
account due the firm. Reeder then paid him 
$200 on account, and, at the request of Shel- 
don, gave his promissory notes, payable one 
day after date, for the balance due from 
Reeder individually, and from the firm of 
Reeder & Co., giving, at the same time, war- 
rants of attorney to confess judgments on 
said notes. On the 24th of September, sepa- 
rate judgments were entered on the notes in 
the court of common pleas of Delaware 
county; and on the same day executions were 
issued on the judgments, directed to the sher- 
iff of Clarke county, which were immediately 
placed in the hands of the defendant [Cyrus] 
Albin, then being sherifE of that county. And 
on the 27th of September, a levy was made 
on the entire stock of merchandise in posses- 
sion of Reeder, and Reeder & Co., under 
which the sherifE has since held, and to 
which he now asserts the right of possession, 
adverse to the claim of Haughey, as assignee 
in bankruptcy of Reeder. Reeder filed his 
petition in bankruptcy on November 15, 1867, 
and having been duly adjudged a bankrupt 
without objection by his creditors, the plain- 
tiff, Haughey, was appointed assignee on the 
2Sth of November. No objection being filed 
to the final discharge of Reeder, it was grant- 
ed -August 28, 1868. The assignee, soon after 
his appointment, demanded of the sheriff the 
possession of the merchandise held T>y him 
under the executions in his hands, which was 
refused. 

The question for the decision of the court is, 
whether the assignee of Reeder, or the de- 
fendant Albin, in right of Kelton, Bancroft 
& Co., as creditors of Reeder, have the right 
to the possession of the property. On the part 
of the plaintiff, as assignee, it is insisted that 
the notes given with a cognovit to Kelton, 
Bancroft & Co., by Reeder, were given, he be- 
ing insolvent, or in contemplation of insol- 
vency, with knowledge by said creditors that 
he was then insolvent; and that, in effect, 
they operate as a preference over other cred- 
itors, and were in violation of the bankrupt 
act, and therefore void; and that a levy on 
executions upon the judgments created no 
lien on the property, which is protected or can 
be enforced under the act Kelton, Ban- 
croft & Co. insist that the judgment notes 
given by Reeder were executed in good faith, 
in the ordinary course of their business, to 
secure a just debt, without knowledge of 



Reeder's insolvency on their part, and when 
Reeder did not believe he was insolvent, and, 
therefore, not in contemplation of insolvency 
or bankruptcy, or with intent to give an un- 
lawful preference, within the meaning of the 
banlcrupt act. They claim, therefore, that 
their levies are valid, and that no title to the 
property in question vested in the plaintiff 
under the assignment in bankruptcy. 

The decision of this case turns upon the 
construction to be given to section 35 of the 
bankrupt act of 1867. That part of the sec- 
tion applicable to this case is as follows: 
"That if any person being insolvent, or in 
contemplation of insolvency, within four 
months before the filing of the petition by or 
against him, with a view to give a prefer- 
ence to any creditor or person having a claim 
against him, or who is under any liability for 
him, procures any part of his property to be 
attached, sequestered, or seized on execution, 
or makes any payment, pledge, transfer, or 
conveyance of any part of his property, either 
directly or indirectly, absolutely or condition- 
ally, the person receiving such payment, 
pledge, assignment, or conveyance, or to be 
benefited thereby, having reasonable cause to 
believe such person is insolvent, and that such 
attachment, payment, pledge, assignment, or 
conveyance is made in fraud of the provisions 
of this law, shall be void," etc. From this 
and various other provisions of the bankrupt 
act, it is apparent that it was the intention of 
the law to prevent all preferences by an in- 
solvent person, and, as far as possible, to in- 
sure the equal distribution of his property to 
all his creditors. And to effect this object, 
the statute has taken a step in advance of any 
prior bankrupt act in this country, and per- 
haps in England. It differs in a material 
point from our act of ISil [5 Stat 440]. By 
section 2 of that act to render void a pay- 
ment, transfer, or assignment it must have 
been made "in contemplation of bankruptcy," 
which, as interpreted by the courts, was un- 
derstood to mean a state of bankruptcy at the 
time of the transaction known to the bank- 
rupt, or the expectation that he was to be- 
come a bankrupt Now, section 35 of the 
present law quoted above, as applicable to 
unlawful preferences, includes persons "be- 
ing insolvent, or in contemplation of insol- 
vency." This is noticed here for the purpose 
of the remark, that from this difference in the 
phraseology of the two acts the cases cited 
by counsel involving the construction of the 
act of 1841 have no direct application to the 
case before the court 

In this case the questions are: (1) Was 
Reeder actually insolvent when he executed 
the notes to Kelton, Bancroft & Co., and gave 
the warrant to confess judgment on them? 
(2) "Was it with a view to give a preference 
to said firm? (3) Had that firm reasonable 
cause to believe Reeder was insolvent at tlie 
time? If these questions can be answered 
affirmatively, the resxilt will be that the notes 
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and cognovit, and consequently the judg- 
ments, executions, and levies, are nullities, 
and give no lien or title to Kelton, Bancroft 
& Co., to the property taken in execution Dy 
the sheriff, and no right of possession in the 
sheriff. 

As to the first point— the actual insolvency 
of JEleeder— the evidence leaves no room for 
douht His schedules in bankruptcy show 
that, at the time he gave his notes to the 
firm, and at the time of his application in 
bankruptcy, his debts and liabilities amount- 
ed to $16,000, while his entire property, by 
his own estimate, was but §8,000. It is true 
Keeder, as a witness, testifies that he did not 
know, on the 16th of September, when he 
gave the notes and cognovit, that .he was in- 
solvent. But the statute does not require 
this knowledge to invalidate the transaction. 
It requires only the existence of the fact of 
insolvency, to bring it within the scope of 
the section quoted, if the other dements con- 
templated by the statute, to render the trans- 
action a nullity, co-exist. 

This brings me to the second inquiry, name- 
ly: Was the execution of the notes and cog- 
novit with a design to give Kelton, Bancroft 
& Co. a preference over other creditors? It 
is a very familiar principle of law, that every 
one is presumed to intend what is the nec- 
essary and unavoidable consequences of his 
acts. The fact of Reeder's insolvency being 
established, the giving of notes, payable one 
day after date, with a warrant to confess 
judgment, importing the right to an execu- 
tion without delay, and a consequent levy 
upon his property, affords the strongest 
ground for the presumption that the inten- 
tion was to give Kelton, Bancroft & Co. a 
preference over other creditors. The evi- 
dence shows, conclusively,- that this was the 
result The notes and cognovits were given 
on the 16th of September; judgment was en- 
tered on the 2-ith, and executions issued the 
same day and were put into the hands of the 
sheriff for service, and on the 27th levies were 
made on the merchandise in controversy. It 
is hardly to be supposed that Reeder did not 
know that this course could and would be 
taken, and it is difficult to resist the conclu- 
sion that he did not intend to give this firm 
a preference. All the circumstances con- 
nected with the transaction known to Reeder 
must have convinced him, it was the inten- 
tion of Kelton, Bancroft & Co. to make an 
immediate levy on his property, and thus 
give them a preference, in violation of the 
policy and intention of the bankrupt act, or, 
in the words of the statute, "in fraud of the. 
law." It would not be a strained construe* 
tion of section 35 of the statute to hold that 
Reeder had thus procured his property to be 
taken in execution, as his act, in giving the 
judgment notes, naturally and certainly led 
to such a result— thus breaking up his busi- 
ness and putting him in a state of bank- 
ruptcy. 
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The third inquiry is: Had that firm rea- 
sonable cause to believe Reeder was insol- 
vent at the time? On this subject there is 
some conflict in the testimony. Sheldon 
swears he did not know that Reeder was in- 
solvent when he was applied to for a settie- 
ment, and when he procured the notes and 
cognovits. On the other hand, Fulton, a dis- 
interested witness, testifies that Sheldon; 
about the 1st of October, stated that he had 
known, for two months past that Reeder was 
insolvent If this witness is credible, it es- 
tablishes the fact that Slieldon was cogni- 
zant of Reeder's failing circumstances some 
time before he applied for a settiement and 
procured the notes and cognovit But with- 
out reference to this direct, evidence on this 
point all the facts point to the conclusion 
that the firm had "reasonable cause" to sup- 
pose Reeder to be insolvent The firm had 
been dealing with Reeder for some time, and 
had, without hesitation, given him credit 
On his application for further credit they 
refused to give it unless he would pay the 
sum then due, which he was unable to do. 
They advised him then to purchase elsewhere 
on credit and raise the means to pay- them. 
Sheldon, some time after, made a personal 
application to him for settiement of his ac- 
count He could pay only §200; and, on the 
request of Sheldon, he then -gave his notes, 
as before stated, with warrants to enter judg- 
ments. The notes were payable one day 
after date, and the cognovits authorized 
judgments to be entered as soon as the notes 
were due. Judgments were entered a few 
days after the notes and cognovits were 
given, in a county other than that in which 
the debtor resided; and executions immedi- 
ately issued, and levies were made. This 
surely is not according to the ordinary course 
of business, as. between mercantile creditors 
and debtors of whose solvency they are con- 
fident The witness, Sheldon, says his firm 
sometimes pursued this course; but it is fair 
to presume that such steps to collect a debt 
are not resorted to unless the creditor has. 
good reason to believe his debtor is in fail- 
ing circumstances. The whole course pur- 
sued by the creditor firm clearly indicates, 
that they supposed Reeder was unable to' 
meet his liabilities, and that great haste was 
necessary to enable them to get the start of 
other creditors. 

Without pursuing this investigation fur- 
ther, I state it as my conclusion that this 
transaction, in view of all the facts, is with- 
in the scope of section 35 of the bankrupt 
act and that the judgment notes are nulli- 
ties, and that Kelton, Bancroft & Co. have 
no valid lien on the merchandise in contro- 
versy; and,, consequentiy, that the right of 
possession is in. the assignee and not in the 
sheriff. As to the claims of the aged fe- 
males, Mrs. J.ones and Mrs. Bates, I see no- 
reason why their liens on the property are 
not protected. They were, severally, cred- 
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itors of Reeder long before his insolTeney and 
application in bankruptcy. They held his 
notes for debts honestly due; and, when he 
failed to pay, suits were brought on the notes 
before a justice of the peace. Each obtained 
judgments, on which executions were issued, 
and levies made on the merchandise in con- 
troversy, then in possession of the sheriff un- 
der the levy on the executions in favor of 
Kelton, Bancroft & Co. These proceedings 
were all in good faith, and according to the 
ordinary course in such cases. They had no 
conference or communication with Eeeder in 
regard to their doings; nor was it with his 
knowledge or at his request they brought 
their suits. There is no proof that they were 
apprised that Keeder was in doubtful circum- 
stances or insolvent. In short, there is no 
fact in evidence showing any fraudulent in- 
tent in suing for their debts, or any intent 
to obtain an unlawful preference over other 
creditors. They stand, therefore, as persons 
who, by lawful means, have sought to secure 
their just rights, and wholly free from the 
imputation of any fraud, actual or construct- 
ive. The levies made by the sheriff on the 
executions upon the judgments in favor of 
Kelton, Bancroft & Co., being adjudged in- 
valid, the levies by the constable on the ex- 
ecutions in favor of Mrs. Jones and Mrs. 
Bates are clearly valid, and created a lien 
iu their favor, which is protected by the 
banki-upt law. In one of the cases, it is 
claimed, the lien under the constable's levy, 
after the expiration of thirty days, the life- 
time of the executions under the law of Ohio, 
was at an end. But I know not of any au- 
thority by which it can be maintained that 
the lien, under the facts of this case, was 
lost. Further proceeding on the judgment 
was suspended by reason of the property re- 
maining in the possession of the sheriff, but 
the lien continued. The other case is like 
the one referred to, except that after the ex- 
piration of thirty days, and after the return 
of the execution by the constable, a vendi 
issued, upon which no proceeding was had, 
for the reason just stated. The lien, how- 
ever, was imdoubtedly preserved. Judgment 
in this suit, as against the defendant, Albin, 
wUl be rendered for the plaintiff, and an or- 
der entered, if necessary, for the delivery of 
the property to him. As to Mrs. Jones and 
Mrs. Bates, who were by consent, irregular- 
ly, and as I think, unnecessarily, made de- 
fendants, I do not see what judgment, if any. 
can be entered. Perhaps the better way 
would be for them to ask leave to withdraw 
their pleas, and for an order in the court of 
bankruptcy directing the assignee to allow 
and pay their claims in full from the pro- 
ceeds of the bankrupt's estate. Such an or- 
der wUl be made, if required. The costs in 
the case, made by the two females, must also 
be paid from the proceeds of the bankrupt's 
estate. So far as Albin is concerned, there 
must be judgment for costs against him. 



Case No. 6,223. 

In re HAUGHTON. 

[1 N. B. R. 460 (Quarto, 121).] i 

District Court, S. B. New York. 1868. 

Baxkkoptct — Petition in — ^Aiiend.ments. 

Where a petition averred that acts were com- 
mitted by bankrupt, in contemplation of bank- 
ruptcy and insolvency, and evidence of insolven- 
cy only was given, the petition should be amend- 
ed accordingly. 

[Cited in Re Gallinger, Case No. 5,202.] 

[This was a proceeding in bankruptcy by 
Hill, Hardy & Whitfield against Joseph 
Haughton.] 

G, A. Seixas, for creditors. 

Brown, Hall & Vanderpool, for debtor. 

BLATCHPORD, District Judge. The peti- 
tion in this case was filed on the 20th of Jan- 
uary, 1868. It alleges as acts of bankruptcy, 
that the debtor, on the 24th of December, 
1867, at New York, being in contemplation 
of bankruptcy and insolvency, pi-ocured and 
suffered his property to be taken on legal 
process in favor of Nicholas Haughton, 
namely, upon an execution issued to the sher- 
iff of the city and county of New York upon 
a judgment entered against him in the New 
York supreme court by Nicholas Haughton 
for $913.92, with intent thereby to give a 
preference to Nicholas Haughton, and with 
the intent, by such disposition of his proper- 
ty, to defeat and delay the operation of the 
bankrupt act [of 1867 (14 Stat. 517)], and 
which judgment was entered up on an offer 
made by him on the 9th of December, 1867, 
to said Nicholas Haughton, to allow judg- 
ment to be entered against him for $892 and 
costs, which offer was accepted by Nicholas 
Haughton on the 13th of December, 1867, 
and said judgment was thereupon entered on 
the 18th of December, 1867, in accordance 
with the provisions of the Code of Procedure 
of the state of New York, that the debtor, 
on the 24th of December, 1867, being in con- 
templation of bankruptcy and insolvency, 
procured and suffered his property to be tak- 
en on legal process in favor of Bernard 
Reilly, namely, upon an execution issued to 
the sheriff of the city and county of New 
York upon a judgment entered against him 
in the common pleas for the city of New 
York by said Reilly, for the sum of $2,556.17, 
with intent thereby to give preference to 
said Reilly, and with the intent, by such dis- 
position of his property, to defeat and delay 
the operation of the bankrupt act, and which 
judgment was entered against the debtor in 
an action brought by said Reilly in said 
court to recover the sum of $2,000, interest, 
and costs, and in which action the debtor 
made no defence, and allowed, suffered, and 
permitted said judgment to be entered 
against him by default on the 5th of De- 

1 [Reprinted by permission.] 
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cember, 1867, The debtor having appeared 
in this court, under an order to show cause, 
«n the 1st of February, 1R08, and denied the 
jict of bankruptcy alleged m the petition, 
and demanded a trial by the court, a refer- 
■ence was made to a commissioner of the cir- 
<;uit court, under section 38 of the act, to 
take testimony in regard to the matters al- 
leged in the petition, and report the same to 
the court. Under this order of reference a 
large amount of testimony has been taken. 
•Certified copies of the records of the two 
judgments have been introduced, and the 
testimony of two of the members of the firm 
of the petitioning creditors, of Isaac Rosen- 
thal and Albert Cornell, creditors, of John 
Kelly, the sheriff, and of Bernard Reilly and 
Nicholas Haughton, the judgment creditors 
in the two judgments, has been taken. The 
facts set forth in the petition are fully 
proved, and it satisfactorily appears there- 
from that the debtor, being in contemplation 
of insolvency, and being in fact insolvent, 
■did, at the time named in. the petition, name- 
ly, on the 24th of December, 1867, suffer 
what amounted substantially to all the prop- 
erty he had, to be taken on executions issued 
on the judgments named in the petition, 
which were recovered in the manner set 
forth in the petition, with intent to give a 
preference to the judgment creditors. This 
is, under section 39 of the act, ground for an 
adjudication of bankruptcy; the other par- 
ticulars required by that section to warrant 
an adjudication being shown to exist The 
petition alleges that the debtor committed 
the acts, " "being in contemplation of bank- 
ruptcy and insolvency"; no proof Is given 
that he was "in contemplation of bank- 
ruptcy" as the meaning of that term is held 
hy this court The creditors may amend 
their petition by striking out the words "be-' 
Ing in contemplation of bankruptcy and insol- 
vency" when they twice occur in the peti- 
tion, and by inserting instead the words "be- 
ing insolvent or in contemplation of insol- 
vency." When this is done, an order of ad- 
judication of bankruptcy will be entered. 
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HAUGHTON et al. v. EUSTIS et al. 

[5 Law Rep. 505.] 

Circuit Court, D. Vermont Oct Term, 1842. 

Bankuuptct — Attaohmest — Lien op — ^Status op 
Levy under Scbseqdent Judgment. 

The property of- the alleged bankrupts was at- 
tached on mesne process on March 14th. On 
April 17th, a petition in invitum was filed, pray- 
ing for a decree of bankruptcy. Subsequently, 
t)ut before a decree, judgment was recovered, 
and the goods were levied upon. Held, that the 
attacliment constituted a lien or security within 
the meaning of the proviso in the second sec- 
tion of the bankrupt act [of 1841 (5 Stat 440)], 
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and was thereby saved from the operation of 
that act Ex parte Foster [Case No. 4,960]; 
Parker v. Muggridge [Id. 10.743]; Bs parte 
General Assignee [Id. 5,305]; Downer v. Brack- 
ett [Id. 4,043]. 
[Cited in Re Reed, Case No. 11,640.] 
[Cited in Martin v. Dryden, 6 111. 213; Kitt- 
redge v. "Warren, 14 N. H. 536; Kittredge 
V. Emerson, 15 N. H. 252; Hubbard v. 
Hamilton^ Bank, 7 Mete. (Mass.) 344.] 

On the 14th day of March, 1842, Bustis & 
Co. attached on mesne process the goods of 
Rice & Boardman. At the May term of 
Windsor county court, in which the suit, com- 
menced by said process, was entered, judg- 
ment was recovered by the plaintiffs. On 
the 23d of June, execution was taken out on 
said judgment and levied on the goods thus 
attached. On the 2Sth of said June, Haugh- 
ton and others procured from the district 
court of the United States, an injunction 
upon the sale of said goods on said execu- 
tion, setting forth, by petition, as the ground 
of said injunction, that on the 15th day of 
said March, said Rice & Boardman com- 
mitted an act of banliruptcy, and said 
Haughton and others had on the 17th of 
April last, filed their petition that said Rice 
& Boardman be declared bankrupts, and that 
said petition was then pending. On the 31st 
of August Eustis & Co. moved the district 
court to dissolve said injunction. Which 
motion said court adjourned into the circuit 
comrt 

S. S. Phelps and William Upham, counsel 
for Haughton and others, relied mainly on 
Ex parte Foster [supra], and the authorities 
therein cited. 

A. Tracy and L. B. Peck, for Eustis & Co., 
cited Rev. St c. 42, §§^ 50, 51; Id. c. 49, § 53; 
2 Aiken, 215; 2 Vt 388; 4 Vt SS; 9 Vt 309; 
12 Vt 65; 1 Day, 117; 2 Caines, 300; 9 Mass. 
209; 16 Pick. 264; 9 Conn. 522. 

THOMPSON, Circuit Justice. In the first 
place, there is no pretence of an3rthing fraud- 
ulent in the proceedings of the attaching cred- 
itors. Their debts were bona fide, and have 
gone Into judgment Their attachment was 
made in good faith agreeably to the laws of 
the state, and before any act of bankruptcy 
by the debtors. They had, up to the service 
of the injunction, taken the steps required by 
the laws of the state to enforce the payment 
of their debts. Does the attachment in this 
case constitute a lien or security, within the 
meaning of the proviso in the second section 
of the bankrupt law, and is it thereby saved 
from the operation of that law? In my 
opinion it does. The doctrine in this state 
is, that an attachment of property on mesne 
process, constitutes a lien. It is so treated 
in the statute, and so deemed and denomi- 
nated by the supreme court of the state. 
The courts of the United States are to be 
governed by the decisions of the state com*ts, 
as to what the state laws are: the law of 
this state, thus clearly appearing, must gov- 



HAUPTMAN (Case No. 6,225) 



[11 Fed. Cas. page 842] 



ern this court in giving operation to tlie 
bankrupt law, in the case before me. 

To the argument urged by counsel, that the 
proviso at the close of the second section was 
inserted to save certain rights peculiar to 
the laws of Louisiana, it is answered, that it 
does not appear from anything in the act, 
that the proviso was intended to have ref- 
erence to Louisiana alone. And certainly, 
though counsel in argument might take the 
liberty, it would by no means be proper for 
the court to regard the history of the bill in 
its progress of becoming a law, in giving 
effect to what are clearly its provisions. It is 
said, too, that by the words "lien and othelr 
securities" only such are intended as are 
created by contract Now this position is 
not true even with reference to Louisiana; 
for divers rights in respect to, and securities 
upon property in that state, within the clear 
meaning of the language of that proviso, 
arise as entirely by operation of law, and as 
little by vh'tue of contract either express or 
implied, as the lien by judgment in New 
York, or by attachment on mesne process in 
this state. That a judgment, docketed be- 
fore an act of bankruptcy committed, is not 
in New York a lien on the property of the 
debtor, valid as against the operation of the 
bankrupt law, is a doctrine to which I cannot 
assent. Again, I am clear, that the phrase- 
ology and evident import of the law itself 
does not justify restricting the operation of 
the saving clause of the second section, to 
common law liens merely. In the different 
states there are various securities upon prop- 
erly, unknown to the common law, which, 
by the laws of the respective states, are as 
essentially a lien upon the property, as these 
existing at common law. And in my opin- 
ion, it is the purpose of the bankrupt law to 
preserve those liens or securities, thus pecu- 
liar to the several states, as mudi as to pre- 
serve common law liens. It is of no impor- 
tance what they are called, whether liens, 
or secm'ities, or anything else. "What the 
bankrupt law provides for and saves against 
proceedings in bankruptcy, is any security 
attaching upon property by the state law. 
Now attachment on mesne process, by the 
laws of this state, is a security upon the prop- 
erty attached— a security valid as against the 
world, and indefeasible, excepting by the 
attaching creditor, up to the rendition of 
judgment. He alone can control it, and if he 
recover, then that judgment must be satis- 
fied, pro tanto, out of that property, unless 
he gives up his right to such satisfaction. 
Indeed, such an attachment constitutes more 
peculiarly a lien, than a docketed judgment 
in New York— for by such attachment, the 
security is fixed upon specific property, and 
that specific property is holden xo respond 
the judgment, while a judgment in New 
York is a general lien on all the debtor's 
property, and no specific part is holden to 
satisfy that judgment till levied on by exe- 
cution. However, a judgment in New York, 



and an attachment on mesne process in this 
state, rest on the same principle as to the 
secm'ity they fix upon the property affected 
by them: and that security, when it fastens 
before an act of bankruptcy committed by 
the debtor, is not to be invalidated by such 
act As to the argument, that the rights or 
secui-ity upon properly attached, is contin- 
gent, and depends upon a course of judicial 
proceeding to render it perfect and absolute, 
it is suflacient to remark, xhat it is no more 
contingent than a lien, by mortgage. That is 
in its very nature defeasible. So, in fact, is 
the common law lien. Defeasibility, contin- 
gency, necessarily enter into the idea of a 
lien, for the moment the right becomes ab- 
solute, it ceases to be a lien. In case of mort- 
gage, a course of judicial proceeding is as 
necessary to render absolute the right and 
title to the property, as in case of attach- 
ment Injunction dissolved. 

NOTE. This report is taken from the Ver- 
mont Mercury newspaper, of January 20, 1843, 
which has been sent to us from some imknowu 
source. We find the following remarks on 
the case in the same newspaper.— Editor Law 
Reporter. 

"It was hoped that the opinion of Mr. Justice 
Thompson in the case below named would have 
been given to the public from his own pen. But 
as that hope has not yet been, and seems not 
likely to be, gratified, one who was present at 
the trial and decision of the case, and who took 
minutes of the opinion, ventures to present the 
following outline of that opinion. He believes 
it to embody the substance of the remarks of 
the learned judge, and is assured in that be- 
lief by the concurrence of one of the principal 
counsel employed in the argument, to whom this 
report has been submitted. Since seeing the re- 
marks of the editor in the January number of 
the Law Reporter, on the opinion of Judge 
Prentiss, of Vermont, in the cases of Downer v. 
Brackett [Case No. 4,043], and In re Cook [Id. 
3,152], it seems proper to remark, that in this 
case, the only question in issue was, whether 
an attachment on mesne process, by the laws 
of Vermont constitutes a lien on the property at- 
tached, within the meaning and savine of the 
proviso of the second section of the bankrupt 
law. This was the only question raised by 
counsel, and the only one passed on bv the 
court For it was not contended that the'jndg- 
ment subsequently obtained, could have any op- 
erative effect as to the property, unless the at- 
tachment itself constituted a valid lien," 
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Case ISTo. 6,S26. 

HAUPTMAN V. NELSON. 

[4 Cranch, C, C. 341.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Bankkuptot— Rights op Non- Resident Cred- 
itors. 

A discharge under the insolvent law of the 
District of Columbia, does not affect the rights 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



[11 Fed. Cas. page 843] 

of a non-resident creditor, unless tlie ddjcor 
he confined" at his suit at the time of the dis- 
charge, and special bail will be reauired not- 
withstanding- such discharge. 

Mr. Hall moved the court to permit him to 
appear for the defendant [Arthur Nelson] 
without bail, because the defendant had been 
discharged under the insolvent law of this 
District since the cause of action accrued. 

Mr. Brent, for plaintiff, stated that tbe 
plaintiff [Philip Hauptman] was not a resi- 
dent of the District of Columbia, and was 
not 'the creditor at whose instance the de- 
fendant was confined. See the act of May 
6, 1822, entitled "An act for the relief of cer- 
tain insolvent debtors." 3 Stat 682. 

Mr. Hall, in reply, contended that that act 
applied only to non-resident debtors who 
might be arrested and confined here. That 
the proviso does not extend beyond the evil 
intended to be remedied, which was that non- 
resident defendants had not the benefit of the 
act of 1803. The act of 1822 gives them the 
benefit, but with a proviso that the discharge 
shall not operate- against any creditor resid- 
ing out of the limits of the District of Colum- 
bia, except the creditor at whose instance the 
debtor may be confined. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) said that the proviso goes 
further than the case stated in the clause re- 
pealed, and expressly provides, that "no dis- 
charge imder this act or the act of which it 
Is amendatory, shall operate against any 
creditor residing without the limits of the 
District of Columbia, except the creditor at 
whose instance the debtor may be confined." 
The words being positive, and extensive 
enough to take in the present case, THE 
COTJRT cannot limit them so as to exclude 
it THE COURT had before decided the 
point in the same way, in several cases. 
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HAUST et al. v. BURGESS et al. 

MILLER et al. v. BURGESS et al. 

[4 Hughes, 560.] 

Circuit Court, E. D. Virginia. Jan., 1882. 

Garnishment— Fdnds Hei.d bt Assignee fob 
Benefit op Ckeditors. 

[Funds in the hands of an assignee for the 
benefit of creditors are not subject to garnish- 
ment under executions issued against the assign- 
or after the date of the assignment.] 

[Cited in Lackett v. Rumbaugh. 45 Fed. 29.] 

[This was a hearing on process of gar- 
nishment against W. L. Jeffries, under execu- 
tions issued against Burgess, Popham & Co. 
on judgments obtained against them by 
Haust Miller & Co. and Daniel Miller & Co.] 

Thei-e were judgments in these cases 



(Case No. 6,22oa) RAUST 

against the defendants, and executions in 
each case. On suggestion that "W. L. Jef- 
fries held funds of the latter liable to the 
judgments, and service of process of garnish- 
ment on him, in each case, he came into court 
and made answer as follows: "The respond- 
ent, answering, says that individually he 
owes Burgess, Popham & Co. nothing, and 
owed them nothing on the 17th day of No- 
vember, 1881, when this process was served 
on him; that on the 5th day of September, 
1881, said defendants entered into an agree- 
ment with your respondent (in a writing 
hereto appended) by which they assigned to 
him all moneys and other personal assets be- 
longing to said firm, in trust for the bene- 
fit of all the creditors of said firm; the funds 
to be, applied to said debts pro rata; that the 
balance in respondent's hands under said 
agreement on the 17th day of November, 
1881, was §861.34; your respondent insists 
that the said fund is not liable to the plain- 
tiff's suggestion or executions, because the 
title thereto was vested in him before the 
executions under which they claim were is- 
sued, and the said executions are therefore 
no lien upon said funds; your respondent 
further says that the plaintiffs had notice of 
said assignment before their suggestions were 
made." A copy of the assignment referred to 
was' filed with this answer. 

ETOGHES, District Judge. The paper re- 
cited by Jeffries in his answer to the process 
of garnishment conferred on him a power 
coupled with a trust The power is what 
the legal writers call "an imperative pow- 
er"; and if the donee of It accepted it and 
entered upon the execution of it he became 
bound by the directions of his donor. As soon 
as he made collectiona tmder it, he became 
an agent charged with a trust; and the 
funds he collected became trust funds, which 
it was his duty to dispose of according to the 
direction of the makers of the writing. , This 
is certainly so as to the funds on hand be- 
fore the issuing of the executions. See Per- 
ry, Trusts, § 248. 

I think the principle Is well settled, that 
when a principal assigns his effects for the 
benefit of" his creditors, and gives the as- 
signee a power of attorney to collect and 
receive all debts and outstanding claims, the 
power is irrevocable; and the funds, when 
collected by the agent, became charged with 
the trust set forth in the appointment See 
Story, Ag. § 477; Walsh v. Whitcomb, 2 Esp. 
565. I think the funds held by Jeffries must 
be held not to be affected by the execu- 
tions which have issued in these cases; and 
that they must be applied in accordance with 
the trust with which he was vested. 

A copy, 
[Seal.] Teste: M. F. Pleasants. Clerk. 
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Case N"o. 6,236, 

The HAVANA. 

[1 Spr. 402; i 22 Law Rep. 150.] 

District Court, D. Massachusetts. April, 1858. 

AnMIKALTY JdRISDICTIOS OF DISTRICT CoURT — 

British Vessel— Lies of Master for Wages. 

1. The district court may exercise jurisdiction 
against a British vessel, in favor of a British 
subject residing in the British dominions, but is 
not bound to do so. 

[Cited iD The Maggie Hammond, 9 Wall. (76 
U. S.) 452. Followed in The Pawashick, 
Case No. 10,851. Cited in The Belgenland, 
114 U. S. 364, 5 Sup. Ct. 864.] 

2. By the maritime law. a master has no lien 
on his ship for his wages. By statute of 17 & 
18 Vict. c. 104, such a lien is given to masters 
of British vessels. 

[Cited in The Island City, Case No. 7,109; 
The Enterprise, Id. 4,498; Covert v. The 
TVexford, 3 Fed. 579.] 

3. The lien so given may be enforced in the 
admiralty courts of the United States. 

[Cited in Lor way v. Lousada, Case No. 8,517; 

The Maggie Hammond, y Wall. (76 U. S.) 

450; The Becherdass Ambaidass. Case No. 

1,203^ Whitney v. The Mary Gratwick, Id. 

17,591; The Trenton. 4 Fed. 662.] 
[See The Bee, Case No. 1,219.] 

[This was a libel in admiralty against the 
bark Havana, William Davidson, claimant, 
for wages due to the libeUant as master of 
the vessel.] 

J. Hardy Prince, for libellant. 
Abraham Jackson, for claimant. 

SPRAGUE, District Judge. This is a libel 
against a British vessel, by a British subject 
domiciled abroad. In such ease, the court 
may exercise jurisdiction, but is not bound 
to do so. It win do so for the purposes of 
justice, and the more readily, if no objection 
be made by the consul of the nation to which 
the vessel belonged. This libel is by the 
master of a ship for his wages. In such 
case the maritime law gives no lien; but upon 
British vessels such a lien is created by the 
mex-chant shipping act, 17 & 18 Vict, c, 104. 
The question is whether this court should en- 
force this statute. It is to be observed that 
It creates not a mere remedy, but a right. 
It gives security; the lien is a jus in re, and 
should be enforced wherever the res may be 
found. Cases analogous to this have come 
before this and other courts of the United 
States. The maritime law gives no lien up- 
on a domestic ship. Several of the states 
have by statutes given liens to material men, 
for supplies furnished to a vessel in her 
home port. In such case, the admiralty 
courts of the United States take jurisdiction, 
and enforce the right thus created by the 
state laws; and, being in its nature mari- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



time, this is the same in principle as the case 
now before me. In those cases the courts 
recognize and enforce only the right created 
by the local laws,— not the remedy. In some 
cases, as in the first act of Massachusetts up- 
on that subject, no process was provided, 
and the right was enforced only in this court; 
and when, as in the subsequent Massachu- 
setts statutes, a remedy is given in the state 
tribunals, still this court applies its own rem- 
edy and mode of procedure. The circum- 
stances of the present case illustrate the pro- 
priety of exercising jurisdiction to enforce 
the lien created by the act of parliament, 
which has been cited. 

The ship arrived in Boston in September 
last, owned by a British subject living in St. 
John, New Brunswick. A creditor of the 
owner, also a British subject residing in St. 
John, Tvhere the debt also was contracted, 
came to Boston, obtained process from a 
state court, by which the vessel was at- 
tached, and he afterwards recovered judg- 
ment, and took out an execution, by virtue 
of which the ship was sold by the sheriff, 
and the creditor became the purchaser, and 
is now the claimant in this suit, contesting 
the right of the libellant. The master who 
brought this vessel to Boston, had command- 
ed her for two years, at stated wages, and 
had a large amount due to him. He had, by 
the laws of his country, security upon his 
ship, on which he had a right to rely, and 
doubtless did rely, in giving so extended a 
credit to his owner, who has become insol- 
vent. The courts of this country have sus- 
tained the application of a Britisn creditor, 
who had no security upon the ship, and 
caused her to be arrested and sold for the 
payment of a debt existing only by virtue of 
British law. And now another British sub- 
ject, having a higher and paramount right 
under the British law, appeals to a court in 
this country for a remedy. To refuse his 
application would be to sustain by our tribu- 
nals the inferior and subordinate claim of 
one British subject, and refuse the higher 
and paramoimt right of another. It would 
not only be doing injustice to the libellant, 
but a friendly nation might well complain of 
such a pervei"sion of her law, by a partial ad- 
ministration of it. That the sale by the 
sheriff did not divest or impair the lien, has 
recently been decided in this court Indeed, 
this point has not been raised by the intelli- 
gent counsel for the claimant in this case. 
The only remaining question is, for what 
sum a decree shall be rendered. The ac- 
counts of the libellant contain items to the 
amount of between four and five hundred 
dollars, which are disputed. As these, or 
some of them, may depend upon British law 
and usage, I shall invoke the aid of the Brit- 
ish consul, by appointing Mm an assessor to 
ascertain what amount thereof, If any, should 
be allowed. 
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Case "No. 6,S38. 

HAVEN et al. t. BROWN et aL 

[6 Fish. Pat. Cas. 413.1 1 

Circuit Court, S. D. Ohio. May, 1873. 

Patents— Equity— Pabticul-akitt of— Pkactice. 

Although upon principle, a bill in equity which 
did not state particulars in infringement would 
be demurrable, yet the practice of alleging gen- 
erally that the defendant infringes, without 
specifying particular claims or particular de- 
vices, *is now too well settled to be disturbed. 

Demurrer to bill in equity. Suit brought 
[by James L. Haven & Co.] upon letters pat- 
ent [No. 58,437], for "improTement in bed- 
stead fastenings," granted to John Lemmon, 
October 2, lS6t>, assigned to complainants 
and reissued to them June 14, 1870. The bill, 
after setting forth the grant, assignment, and 
reissue of the patent, charged infringement in 
the following words: "Yet, the said defend- 
ants, Tvell knowing the premises and the 
rights secured to your orators aforesaid, but 
contriving to injitre your orators, and to de- 
prive them of the. benefits and advantages 
wbich might, and otherwise would, accrue 
imto them from said invention, since the as- 
signment aforesaid, and after the issuing 
and reissuing of the letters patent as afore> 
said, and before the commencement of this 
suit,' did, as your orators are informed and 
believe, without the license or allowance, and 
against the will of your orators, and in vio- 
lation of their rights, and in infringement 
of the aforesaid letters patent, reissued and 
numbered 4^028, unlawfully and wrongfully 
and in defiance of the rights of your orators, 
make, construct, use, and vend to others to 
be used, the said invention, and did make, 
construct, use, and vend to others to be used, 
a large number of improved bedstead fasten- 
ings, made according to, and employing and 
containing said invention, and that they still 
continue so to do; and that they are threat- 
ening to make the aforesaid improved bed- 
stead fastenings in large quantities, and to 
supply the market therewith, and to sell the 
same." To this the defendants [Philip Y. 
Brown and others] demurred, showing cause 
as follows: "That the complainants have 
not, in thehr said bill of complaint, alleged 
how many claims are contained in the said 
reissued letters patent referred to therein, 
and have not alleged which of these claims^ 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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if any, these respondents are accused of in- 
fringing, and by reason of thus not alleging 
the said matters, these respondents may be 
compelled to undergo great and unnecessary 
expense and labor in preparing to defend 
agauist said bill of complaint" 

Fisher & Duncan, for complainants. 
James Moore, for defendants. 



SWAYNE, Circuit Justice. The bill in 
this case is founded upon a patent originally 
granted to one John Lemmon, and by him 
assigned to the complainants, who subse-= 
quently procured a reissue, upon which the 
suit is brought The bill fails to describe 
the nature of the improvements, either in the 
language of the specification or in any other 
way. It merely declares that the patent ia 
for an improvement in bedstead fastenings, • 
and in the same general terms it alleges tiie 
infringement of the reissued patent by the 
defendants. 

To this bill the defendants demur, and foi 
cause show that the complainants have not, 
in their said bill of complaint, alleged how 
many claims are contained in the said reis- 
sued letters patent referred to therein, and 
have not alleged which of these claims, if 
any, these respondents are accused of in- 
fringing, and by reason of thus not alleg* 
ing the said matters, these respondents may 
be compelled to undergo great and unneces-- 
sary expense and labor in preparing to de- 
fend against said bill of complaint 

The cause set out in the demmrrer is per- 
fectly true in point of fact, and the question 
therefore is, is the -bill sufficient to put the 
defendants to their answer. There is no 
doubt that, upon the general principles of 
equity pleading, the bill, in failing to specify 
the nature of the patented improvement, or' 
of the infringement, is bad, and we should, 
in the absence of authority, have held it bad 
upon general demurrer. 

But, upon looking into tbe forms bearing 
upon this subject we find in Greenleaf on 
Evidence (volume 2) a declaration at law 
which has the same general character as the 
bill before us, giving no summary of the 
specification or claim, or pointing out the par- 
ticulars of infringement. In Curtis' Amer^ 
ican Precedents, published in 1859, the first 
edition having been published some thirty 
years ago, the form given for a bill in equity 
is of tiie same general character. In Curtis' 
on Patents (4tli Ed. § 406) an elaborate state- 
ment is given as to how a bill in equity 
should be drawn, and the bill in this case 
conforms to all the requirements there laid 
down. 

The form here used obtains, we believe, 
throughout the United States, and it is an 
old remark, founded in good sense, that there 
is no better evidence of what is a sufficient 
pleading than a form that has long been 
used. The form of the bill in the present 
case rests upon a foundation too deep to be 
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disturbed. "We, therefore, feel bound to hold 
that the demurrer must on authority, though 
jiot on principle, be OYerruled. 



Case Wo. 6,S29. 

HAVEN et al. v. HOLLAND. 

[2 Mason, 230.] i 

Circuit Court, D. Massachusetts. May Term, 
1820. 

Mabine Insdkanoe— Letter of Marque — Pow- 
ers OF— Powers of Master— Deviation. 

1. A vessel armed as a letter of marque, and 
insured as such, has no right to cruise at large 
for prizes, but she may chase and capture hos- 
tile vessels coming in sight, in the course of her 
voyage, without its being a deviation; and there 
is no difference in the law^, if the vessel be not 
described in the policy as a letter ef marque, 
provided that fact be made known to tiie under- 
writer before underwriting the policy. 

2. Every vessel, whether armed or not, has a 
right of self-defence against hostile attacks; and 
the master has a large disoretion on this sub- 
ject. He is not bound to attempt an escape in 
the first instance, and only to repel an attack 
when made. He is, on the other hand, at liber- 
ty to lay to, or attack the enemy ship, or chi»se 
her, if he deems that the best means of self-de- 
fence, and not wait until a direct attack is made 
on his own vessel, for self-defence may be then 
fruitless, by his being crippled. 

3. If a vessel capture an hostile Vessel in self- 
defence, she has a consequent right to take pos- 
isession and man out the prize, for she has a 
right to make her victory efEectual, and it will 
be no deviation, if thereby her own crew be not 
injuriously weakened. 

Assumpsit upon a policy of insurance upon 
merchandise on board of the ship Volant, 
from her port of lading in France, to her port 
of discharge in the United States. The policy 
was in the usual form, and the subscription 
of the defendant was for 1,000 dollars. The 
declaration contained two counts, in one of 
which the plaintiffs [Nathaniel Haven and 
another] aver a loss by capture, and in the 
other ask for a return of the premium. The 
facts were these. The Volant was captured 
on her homeward voyage by the British, car- 
ried to Halifax, and there, with her cargo, 
libelled and condemned as prize; war then 
existing between the United States and Great 
Britain. Before the ship sailed from Bay- 
onne, where she had been a long time detain- 
ed, from the difiSculty of obtaining permis- 
sion to unlade her outward, and take on 
board her homeward cargo, the master ap- 
plied for, and obtained from the American 
minister, a commission and letter of marque, 
and increased his armament from four to 
fourteen guns, and his crew from twenty-five 
or thirty to seventy men. The ship and out- 
ward cargo were addressed to the house of 
Morton & Russell, merchants in Bordeaux, 
and they were consulted by the master and 
a Mr. Bartlett, who went out as joint super- 
cargo of the Volant, (but was not the agent 

I [Reported by William P. Mason. Esq.] 



or consignee of the plaintiffs) as to all impor- 
ta'nt proceedings concerning the ship or voy- 
age; and particularly as to the propriety and 
expediency of taking the commission afore- 
said. Their advice was to take the commis- 
sion, it being understood, that the commis- 
sion was to be taken, and the armament in- 
creasedi for the purpose of defence only. 
There were, however, no written directions, 
tending to restrict the use of the commission: 
there being no other orders than those which 
were given at the commencement of the out- 
ward voyage; which were to proceed from 
France on the return voyage, as expeditious- 
ly as possible. After being out three or four 
days from France, a vessel was descried, 
which was supposed to be standing for the 
Volant; and attempts were made to avoid 
her, but the two vessels having approached 
so near to each other as to enable the master 
of the Volant, to ascertain that the supposed 
enemy was of little force, he wore ship and 
demanded a surrender, which was made, and 
possession of the vessel, which proved to be 
the American brig Criterion, lately captured 
by the British, was taken by the master of 
the Volant; who took her crew on board of his 
ship, manned the prize, and ordered her for 
France, where she arrived and was condemn- 
ed- The time consumed in taking and man- 
ning the brig, was between two and three 
hours. There was no cruising and no chase, 
other than what is above stated. Evidence 
was introduced on the part of the plaintiffs 
to show, that the defendant [John Holland], 
at the time of underwriting the policy, knew 
that the Volant was armed, and had a com- 
mission and letter of marque. The defence 
was, that the stopping to capture the Cri- 
terion, and the actual capturing of her, with 
the consequent delay caused thereby, was a 
deviation, which discharged the underwriter. 

Bliss & Webster, for plaintiffs. 
Welsh & Prescott, for defendant. 

STORY, Circuit Justice (after summing up 
the facts to the jury). It does not appear to 
me, that there is any serious difficulty in the 
law applicable to this case. It is clear from 
the authorities, that a vessel insured as a let- 
ter of marque, has no right to cruise at large 
for prizes; but she has, in my opinion, a right 
to chase and capture hostile vessels, which 
are met with and are in sight in the course 
of the voyage.2 Here, however, the vessel 
was not insured as a letter of marque, al- 
though it was well known to the underwrit- 
ers, at the time of the insurance, that she pos- 
sessed such a commission. And the argument 
is, that knowledge of the fact, does not aid 
this defect of description in the policy, I do 
not profess to feel any doubt on this point. 
It appears to me, that it is wholly immaterial, 
whether the vessel be described in the policy 

2 See Jolly v. Walker, Marsh. Ins. 195; Parr 
V. Anderson, 6 East, 202; Park, Ins. (6th Ed.) 
399; Hooe v. Mason, 1 Wash. [Va.] 207, 211. 
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as a letter of marque or not, provided the fact 
of her sailing under such a commission, be 
known to the underwriters. The description 
of the fact, does not make the construction of 
the policy more broad, but it repels any de- 
fence founded upon the concealment of a fact, 
material to the risk. There are many cases, 
in which this doctrine is applied. Although 
this is my opinion, yet as the principal ques- 
tion in this case turns upon another point, I 
am disposed to reserve this point, and to di- 
rect the jury to find a verdict for the defend- 
ant, unless the capture was made in neces- 
sary self defence. 

Whether a vessel be commissioned or not, 
she has a right to repel any attack of an 
enemy, and to protect and defend herself by 
all reasonable precautions, against a meditat- 
ed hostile attack. If a vessel, supposed to be 
an enemy cruiser, be in sight, and apparently 
intend an attack upon a merchant vessel, the 
master of the latter is bound to exercise his 
best skill and judgment as to the time and 
mode of his defence, and if he act honestly 
and fairly, he will be justified, whatever may 
be the event. He is not bound to -endeavour 
to make his escape in the first instance, and 
on failure of this, to meet the enemy; nor is he 
bound to lay by or fly until an attack is com- 
menced upon him, and he has received in- 
jury, and then, and not before, to exert his 
right of self-defence. The law vests him 
with a large discretion for the benefit of all 
concerned. He is to consult the safety of the 
persons and property on board, in the best 
manner he can. He may lay to, or chase the 
enemy ship, if he deem that the most effectual 
means of securing his object. It may be his 
best course 'to begin the attack, and to -at- 
tempt to cripple the enemy, or to encourage 
bis own crew by commencing a chase, or to in- 
timidate the enemy by laying to, and shew- 
ing a determination to resist any attack.3 
These are considerations, which are confided 
to his discretion, and he is to judge, under all 
circumstances, what is the most promising 
mode of defence. To deprive him of this 
right of choice, would be to subvert the great 
object of 'his appointment, and to sacrifice to 
ignorance and mistake, all the advantages of 
skill and management The only question in 
cases of this nature is, whether what is done. 
Is fairly attributable to a mere intention of 
self-defence, or to motives of another nature, 
such as the desire of profit. If the former, 
then the act is Justifiable; if the latter, then 
it is a deviation. Apply these principles to 
the present case. If, when the Volant wore 
round to attack the Criterion, it was for the 
purpose of self defence, to intimidate the 
enemy, and to repel a meditated attack, be- 
fore the Yolant should herself be disabled, 
then it is clear, that the act was not a -devia- 
tion. But if this was wholly unnecessary, 
and was done by the master without any view 

3 See Parr v. Anderson, 6 East, 202, Lord 
Ellenborough's remarks at thettrial at nisi prius. 



to self-defence, and for the mere purpose of 
making a prize, then it was a deviation. 

But it is contended, that if the capture was 
made solely in -self-defence, still the master 
had no right to take possession of, and man 
out the prize, but was bound to proceed on 
his voyage without this delay. I am of a dif- 
ferent opinion. If the capture was . made in 
self-defence, the master had a right to take 
possession of his prize, and If without injur- 
iously weakening his own crew, he could man 
the prize, he had a right so to do; and the de- 
lay for these purposes was not -a deviation. 
He had a right to make the capture effectual, 
to prevent the enemy from re-commencing 
the attack, or giving information to oHier 
cruisers. The right of capture drew after it 
all the' other incidents. It would be most mis- 
chievous to the interests of trade, to discour- 
age a crew from making a gallant defence by 
the knowledge, that in no event could they 
reap a reward from the victory. I know of 
no authority in the law, that compels me to 
such a doctrine, and I cannot perceive that It 
stands on any solid principle of justice or 
reason, or public convenience. 

Verdict for ^plaintiffs. 

A motion was afterwards made for a new 
trial, upon the ground that there was error in 
the -law as laid down by the court;, but the 
motion was overruled, and judgment passed 
for the.plainti£C. 
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Case No. 6,S30. 

In re HAVENS. 

[8 Ben. 309.] i 

District Court. B. D. New York. Dec, 1875. 

Baskruptct — Repayment by Assignee — Monet 

,WRONGFnL,LT CQLLEOTED BY INSOLVENT BaNK 

— Intebest^Costs of Suit against Assignee. 

On August 1, 1870, H. deposited with the Cen- 
tral Bank of Brooklyn for collection a check for 
§3,125. By the rales of the bank, he was not 
allowed to draw against it until the bank had re- 
ceived notice of its collection. The bank was, 
at the time, insolvent; and, before the check 
was paid, it was enjoined, by the order of a 
court of the state of New York, from collecting, 
receiving, or, paying moneys, and, a receiver was 
appointed. dDhe check was afterwards collected, 
and the proceeds placed among the moneys of 
the Central »Bank, and, on the appointment 
of an assignee in bankruptcy proceedings which 
were afterwards taken, they passed with those 
moneys into the hands of such assignee. H, 
commenced a suit in a state court against the 
assignee, and obtained a judgment for the 
amount of the check with .interest and costs. 
He afterwards presented a petition to the bank- 

1 [Reported by Robert D, Benedict, Esq,, and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 
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ruptcy court for an order that the same be paid 
to him by the assignee, and proved the facts 
above stated. Eeld, that the check never be- 
came the property of the Central Bank, and 
that H. was entitled to the proceeds of it, and 
that the court Tvould grant the order that the 
assignee pay him that amount, but would not 
order the payment of the costs in the suit in the 
state court, nor of interest on the amount of 
the check, the loss of which was the result of 
his misfortune in having his property mingled 
with the funds of the insolvent bank, and of 
his delay in applying to the bankruptcy court 
for relief. 

[This was a petition by Joseph H. Havens, 
the depositor of a check for collection with 
the Central Bank of Brooklyn, for leave to 
withdraw from the assets of the bank the 
amount of the check collected by the bank 
after insolvency. A similar petition pre- 
sented at a former term was denied for in- 
suflSciency of proofs. See Case No. 2,549.] 

B. F. Sanderson and John H. Bergen, for 
petitioner. 

BENEDICT, District Judge. Tliis is a pe- 
tition addressed to this coiurt, requesting that 
the petitioner be allowed to withdraw from 
the funds in this court, as assets of the Cen- 
tral Bank of Brooklyn, the sum of ?4,282.85. 
The petition is supported by evidence taken 
on order of this court, on due notice to all 
interested, and the facts are not disputed. 

It appears that on the first day of August, 
1870, the petitioner had on deposit in the 
Central Bank the sum of $977.84. On that 
day he deposited in the bank a check for 
$3,125, dated August first, and drawn by 
George H. Lamb on the Fulton Bank of the 
City of New York. This check, when de- 
posited by the petitioner, was endorsed by 
him for collection, and it was deposited in 
pursuance of a rule by which he was not per- 
mitted to draw against it until the bank had 
received notice that it had been paid. The 
Central Bank, when it received the check, 
was, in fact, insolvent, and, on the next day, 
and before the checlc in question had been 
paid, was enjoined by the supreme court of 
the state from exercising any of its corporate 
rights and from collecting or receiving or 
paying moneys; and a receiver was thereup- 
on appointed. The order of the supreme 
court was received at the bank between 12 
and 1 o'clock of August second, and the bank 
then closed its doors about 2 o'clock of the 
same day. The check in question was col- 
lected of the Fulton Bank, and the proceeds 
were then placed among the moneys of the 
Central Bank. These moneys were subse- 
quently transferred to this court by virtue 
of proceedings in bankruptcy taken against 
the Central Bank. 

Upon this state of facts I am of the opinion 
that the petitioner is entitled to receive at 
the hands of this court the amount realized 
from this check, deposited in the manner 
stated. The circumstance that property 
which belonged to a third party, had become 
subject to the control of this court by reason 



of the fact that it was in the possession of 
the bankrupt, and therefore passed into the 
possession of the assignee in bankruptcy, 
presents no obstacle to the actual owner who 
desires to regain possession of his property. 
Nor does the fact, that in this case the money 
realized from the check in question has been 
mingled with other moneys, make any differ- 
ence, inasmuch as an equal amount can be 
given him without injury to the right of 
any one. 

The facts here proved show that this is not 
the case of an ordinary depositor in an in- 
solvent bank. The petitioner, upon deposit- 
ing the check as he did, did not become a 
creditor of the bank for the amount of the 
check deposited. By the agreement, he was 
not to have credit for it until it was col- 
lected; and it was not collected until after 
the bank had closed its doors and had been 
enjoined from collecting any moneys. There 
can be no doubt that had the petitioner de- 
manded the check of the bank at any time 
before the appointment of the receiver, he 
would have been entitled to his return, for he 
had a balance in the bank imdrawn. He had 
not drawn against this check, and by the 
agreement was not entitled to draw against 
it. 

The case, therefore, is taken out of what is 
undoubtedly the general rule, in respect to 
deposits made in banks which prove to have 
been at the time insolvent. If, by the de- 
posit of the check, the relation of debtor and 
creditor for the amount had been created and 
the bank had acquired a right in the cheek, 
or its proceeds, the case would be different; 
and the petitioner would be compelled to 
prove his claim as a creditor and take his 
dividends with the other creditors. But here, 
if the amount of this check be retained by 
the court and disti-ibuted among the general 
creditors of the com-t, money not owned by 
the bank will be distributed to the creditors, 
and these creditors will receive so much more 
than the assets of the bank, at the time it 
stopped. The petitioner's right to the money 
appears to be clear, and I have no hesitation 
in directing that he be paid the amount of 
the check in question. But he claims also 
interest To this I cannot accede. It would 
be unjust to the creditors of the bank out 
of the amount distributable among them, to 
pay interest on a sum of money received as 
this was. Any loss of interest arises from 
the misfortune of the petitioner, in that his 
money was mingled with the assets of an 
insolvent bank, and from his delay in taking 
steps to regain it The petitioner also asks 
to be allowed the further sum of $275.68, 
being the cost of an action which, it appears, 
he instituted in the supreme court of the 
state to compel the payment of the same de- 
mand. The necessity or advantage of such a 
judgment wholly ineffectual as it must be 
to control the action of this court, or to 
affect the liberty of its officers, is not appar- 
ent; nor is it seen how the creditors of the 



[11 Fed. Cas. page 849] 



(Case No. 6,232) HAVRE 



Central Bank can lie charged with the costs 
of obtaining the same. The demand, so far 
as interest and costs are concerned, is there- 
fore disallowed, and the order of this court 
will he, that upon the petition and proofs, 
the amomit of the check in the petition men- 
tioned, to-wit, the sum of $3,125, may be 
paid to the petitioner, on his order of record 
" herein, out of the moneys in court as assets 
of the Central Bank of Brooklyn. 



Case No. 6,S31. 

In re HAVENS. 

[1 N. B. R. 485 (Quarto, 126).] 3 

District Court, D. I^ew Jersey. 1868. 

Bankruptcy— Assignee — Residence of. 

Where it is shown that an assignee, chosen by 
the creditors, resides out of the district in which 
proceedings are bemg carried on. the court will 
not confirm the choice. 

The creditors of [James W. Havens]", the 
said bankrupt, having on the 7th of April 
last chosen James Newton, of Middletown, 
New York, as assignee, Mr. Register John- 
son refused to confirm the choice, on the 
ground that the assignee resided out of the 
district and was beyond the reach of process 
of the court, and referred the matter to the 
court. 

. FIE LD , District Judge. For the reasons 
stated by the register, the choice of assignee 
Is not approved. The assignee must reside in 
the district in which proceedings are being 
carried on. 
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Case No. 6,S3S. 

The HAVRE. 

The SCOTLAND. 

[1 Ben. 295.] i 

District Court, S. D. New York. July, 1867.2 

Collision at Sea Off Sandt Hook— Ownership 
— ^Pleading — Both Vessels in Fault— Lookout 
— Vessel under Shokt Sail — Right of Mas- 
ter TO BE Present at the Examination op 
HIS Crew as "Witnesses. 

1. Two sailing vessels, a bark and a ship, 
came in collision in the night, ten or fifteen 
miles southeast of Sandy Hook. Both were 
close hauled, the bark being on her port tackj 
and though the lights could have been seen at 
a distance of more than a mile, the lights of the 
ship were not seen till the green light was seen 
within a quarter of a mile off. The bark was 
under short sail, so that she could not tack, but 
only wear ship, and she did not change her 
course after discovering the light, till the colli- 
sion. The ship saw the bark's green light ten 

8 [Reprinted by permission.] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reversed as to The Havre, in Case No. 6,- 
233,] 

llFED.CAS.— 54 



or twelve minutes before the collision. She was 
on her starboard tack, and did mot change her 
course till the collision. Her lookout, after re- 
porting the light, went afL The pilot who was 
in charge of her testified that he saw the bark's 
green light and then her red light, and he then 
went to the weather side to see if there were 
any vessels on that side, and when he came 
back, the green light was again in view, and it 
was too late to avoid a collision. The other 
hands on the ship testified that they saw the 
lights and their changes, but with slight varia- 
tions. The ship made no change of her course, 
and struck the bark fourteen or fifteen feet 
from her stern, in such a way that a slight 
starboard movement of the ship's wheel would 
have avoided the collision. On the trial, objec- 
tion was made on the part of the ship, that the 
libellant, who had libelled as owner of the 
bark, had failed to prove his title. The court 
having suggested that the pleadings in behalf 
of the ship did not set forth with particularity 
the way in which the fault of the bark caused 
the collision, it was insisted, on behalf of the 
ship, that the allegation was explicit enough, 
and that if it were not, no advantage could be 
taken of it, because no exceptions were filed. 
Depositions of the crew of the ship were read, 
from which it appeared that when they were 
being taken, the proctor for the bark objected 
to the presence of the master of the ship, on 
the ground that his presence might exercise an 
undue influence over the witnesses, and the 
commissioner excluded him. To this exception 
was taken. Held, that proof of the title to the 
bark by her alleged owner might be given after 
the trial. 
[Quoted in The Mary C, Case No. 9,201.]- 

2. The libel and answer should set out clear- 
ly and explicitly, though briefly, the facts re- 
lied on, and that in collision cases this is es- 
pecially important. 

3. The court has the power, in any stage of 
the case, to require the parties to supply any de- 
fect in the pleadings, though counsel can appeal 
to the court for that purpose, only by exceptions 
filed at the proper time. 

4. The commissioner was in error in excluding 
the captain of the ship from being present at 
the taking of the depositions of his crew. It 
was not only his privilege but his duty to be 
there, especially as he was a stranger contest- 
ing his rights before a foreign tribunal. He 
should not have been excluded imless his con- 
tumacy compelled tiiat course. 

5. The bark was in fault for not seeing the 
light of the ship sooner. Being on ground 
where vessels are numerous and there is great 
danger of collision, being under short sail and 
not able to answer her helm promptly, and being 
on the port tack, it was her duty to exercise un- 
remitting vigilance in looking out for approach- 
ing lights. If she had done so, she would have 
seen the light sooner, and could have kept out 
of the way. 

[Cited in The Sunnyside, Cases Nos. 13,620, 
13,622.] 

6. It was the duty of the bark, having the 
wind on her port side, to keep out of the way of 
the ship, which was crossing her track so as to 
involve risk of collision. She gave no suffi- 
cient excuse for not doing this. 

7. The lookout of the ship was remiss in leav- 
ing his- post after reporting the light, and the pi- 
lot in charge was also remiss in going to look 
out for other vessels. 

8. Every vessel is boimd to avoid a collision 
if she can, and the fault of one approacihing 
vessel does not auliiorize another to run her 
down. 

9. After the change in the bark's lights had 
occurred, which was alleged to have been seen 
from the ship, and the green light of tixe bark 
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was alone visible, the ship might have hove her 
wheel to starboard and avoided the collision, 
and as it was clear that the only way of escape 
for her was to starboard her wheel, and, if she 
had done it, no collision would have occurred, she 
also must be held in fault for not having done 
so, and the damages must be apportioned. 

These two cases were cross libels, the one 
filed by J. H. Richardson, owner of the bark 
Scotland, against the Norwegian ship Havre, 
and the other by Thomas Thommesen and 
others, owners of the Havre, against the 
Scotland, to recover the damages occasioned 
to the two vessels by a collision between 
them, which took place on the night of 
January 20, 1866, at sea, about ten or fifteen 
miles southeast of Sandy Hook. Both ves- 
sels were bound to New York. 

O. M. Da Costa and C. Donohue, for the 
Havre. 

Bowdoin, Larocque & Barlow and "W. Q. 
Slorton, for the Scotland. 

SHIPMAN, District Judge. Before exam- 
ining the case on its merits, I notice two pre- 
liminary questions. The first is the objec- 
tion raised on the part of the Havre, that 
the alleged owner of the Scotland has failed 
to prove his title. It is intimated by the ad- 
vocate of the Havre that this is not a mere 
technical objection; that the omission of such 
proof on the part of the Scotland was not a 
mere inadvertence, but that this issue was 
avoided because it could not be proved that 
the libellant Richardson was the owner. On 
the other hand, it is claimed on the part of 
the Scotland that the failure to prove title 
was inadvertent, and that this proof can be 
supplied without difficulty. If this latter 
statement is correct, I should not be justi- 
fied in dismissing a suit of this character 
where the fact can be easily supplied. Proof 
of title should be made, and I will permit 
evidence to be gone into on both sides, on 
this single point, hereafter. This cannot em- 
barrass the owners of the Havre. 

The other question arose out of a suggestion 
of the court at the trial, on the pleadings 
being read, that the answer of the Havre to 
the Scotland's libel, and the original libel of 
the former, did not set forth with sufficient 
particularity the manner in which the al- 
leged fault of the Scotland caused the col- 
lision. The advocate for the Havre insists 
that the allegation is sufficiently explicit; 
and that, if it is not, no advantage can be 
taken of it because no exceptions were filed. 
I think the allegation in question is not in 
the general sense of the law of pleading 
sufficiently full and specific, but as the con- 
troversy, as developed on the trial, is of a 
simple character, the defect in thfr averment 
is not attended with any embarrassment. 
No amendment will therefore be required in 
this covirt But to avoid misapprehension 
hereafter, it is proper to state in this place, 
that I by nc means accede to the suggestion 
of the advocate of the Havre, that all de- 



fects of this character are to be overlooked by 
the court unless preliminarily excepted to 
by counseL If counsel omit to file excep- 
tions at the proper time, they are precluded 
from raising objections to the pleadings; but 
this court, at all times, upon its own motion, 
has power to compel the parties to conform 
their pleadings to rules laid down by the 
supreme court Rule 23, in relation to libels, 
and' rule 27, relating to answers, should be 
observed, as conformity thereto contributes 
to the clear and orderly proceedings in the 
case, and tends to simplify and facilitate 
the labors of the court This court has more 
than once been embarrassed in the disposi- 
tion of collision cases by the vague allega- 
tions of both libel and answer where no ex- 
ceptions had been taken to either, and has, 
in one instance, dismissed a case on the 
ground that the pleadings as weU as the 
proofs were not sufficiently explicit to found 
a judgment thereon. Of course it is well 
understood that the technical rules of special 
pleading at common law are not to be ap- 
plied to a libel and answer in a suit in ad- 
miralty, but it is equally true that the libel, 
and the answer where it goes beyond a de- 
nial of allegations of the libel, should clearly 
and explicitly, though briefly, set forth the 
facts relied on. This is especially important 
in collision cases. Clear statements in the 
pleadings tend to produce an orderly arrange- 
ment of the proofs. The proofs then natural- 
ly crystallize around the allegations, which 
conduces to an easier and more lucid ex- 
position of the material points in the contro- 
versy. To secure this result, the court hat. 
the power in any stage of the ease to require 
the parties to supply any defects in the 
pleadings, though counsel can appeal to the 
court for this purpose only by exceptions 
filed at the proper time. 

We come now to the merits of this case. 
The collision took place between nine and 
ten o'clock in the evening. The night was 
faur, starlight, though perhaps not with as 
perfectly clear atmosphere as is sometimes 
the ease. There was a fresh breeze, blowing 
at the rate of ten or twelve knots. There 
was some sea, but not very heavy. The al- 
legation in the Scotland's libel that it was 
blowing a gale, with a very heavy sea and a 
mist on the water, is not sustained by the 
proofs. The wind was about northwest by 
west. The Scotland was on her port tack, 
under short sail, and heading north by east 
and moving slowly, not more than three 
miles an hour. The Havre was heading 
about southwest on her starboard tack, under 
a heavier press of sail, and moving at the 
rate of eight knots. She was a ship of near- 
ly one thousand tons burden, and the Scot- 
land was a bark of nearly four hundred tons. 
The vessels had been on these respective 
tacks for some time preceding the collision, 
and were both dose hauled. Both had green 
and red lights. The Havre discovered the 
green light of the Scotland about two points 
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■oa,lier lee bow, some two miles off, and about 
fifteen minutes before tbe collision. Those 
in cbarge of ber movements assert tbat sbe 
■did not change her course till the collision; 
that she was kept steadily on the wind to 
the last The witnesses from the Scotland 
say that the Bto,vre appeared to be passing 
her to leeward, and, when about abeam of 
the Scotland, luffed up into the wind and 
struck hCT, with her sails shaking. But this 
latter statement I do not credit XJpon no 
fair view of the evidence, as a whole, can it 
be entertained. I hold, therefore, as matter 
of fact, that the Havre kept her course by 
the wind from the time she discovered the 
Scotland's green light approaching her for 
about fifteen minutes, when she struck the 
Scotland fourteetf or fifteen feet from her 
stern as the latter was crossing her track in 
front of her. This blow carried away a 
large portion of the Scotland's stern, and did 
■considerable damage. It would seem that a 
■ slight starboard movement of the wheel of 
the Havre would have averted the collision. 
Whether this could and ought to have been 
done is the only delicate or doubtful ques- 
tion in the case. This point will be consid- 
•ered at length hereafter. I hold that the 
Scotland Tvas in fault for not having di'scov- 
•ered the green light of the Havre sooner. 
This discovery was not made until the ves- 
sels were' very near. Capt Maynard, of the 
Scotland, saw the Havre's light immediately 
after it was reported, and says it was then 
not more than an eighth or a quarter of a 
mile off— of course he would not place the 
vessels nearer toSgether than th6y actually 
were, in his testimony— when the Havre's 
light was discovered. They were, therefore, 
without doubt very near, in view of his 
statements. Indeed, they were so near when 
the Havre's light was first sighted as to pro- 
duce some excitement if not alarm, on 
board the Scotland. Thi^ is quite evident 
from the fact stated in the Scotland's proofs, 
that her second mate came running, or, to 
use a more expressive phrase of Capt May- 
nard, came "rushing" aft as soon as the 
light was announced by the lookout The' 
second mate saw it, four or five points on the 
.lee bow, and immediately ran aft to report 
it to the captain. Now, in the then state of 
the weather, and the positions and courses 
•of these vessels, the green light of the Havre 
■could have been discovered by the Scotland 
probably two miles, but, beyond all doubt, 
more than a mile off. Yet her captain says 
that in fact it was first seen at a distance 
at the furthest of not more than a quarter of 
a mile. This becomes a serious fault when 
we consider the situation and responsibility 
■of the Scotland. In the first place, she was 
•on- ground frequented constantly" by a large 
number of vessels seeking an'd leaving the 
port of New" York, wiere there is great dan- 
ger of collision, as is well known to navi- 
gators. In the second place, she was under 
short sail, moving at a low rate of speed. 



and therefore unable to obey her wheel 
promptly. Thirdly, being on the port tack, 
she was bound to keep out of the way of ad 
vessels on the starboard tack which might 
be crossing her track so as to involve risk 
of collision. Act Cong, approved April 29, 
1864, art 12; 13 Stat 60. In this condition, 
and with this responsibility on her, it was 
clearly the duty of the Scotland to exercise 
unremitting vigilance in looking out for ap- 
proaching lights, that she might take timely 
measures to discharge her duty. If the 
proper vigilance had been exercised, she 
would have discovered the Havre's green 
light sooner, and could have kept out of the 
way without difficulty. 

Now, assuming that the Scotland did not 
change her course at all, as her witnesses 
testify, from the time she discovered the 
Havre's green light we have the case of two 
sailing vessels, in the open sea, crossing so 
as to involve risk of collision, and both hold- 
ing their courses till a collision takes place. 
One should have kept out of the way while 
the other held her course, and the statute 
cited is explicit as to whose duty it was to 
give way— the vessel which had the wind 
on the port side. This was the Scotland. 
What excuse does she offer for not doing so? 
I have already pronounced her in fault for 
not sooner discovering the Havre's green 
light; but it is in evidence that she had 
shortened sail to such an extent that she 
could not tack, but only wear ship. What 
necessity there was for her reducing her 
canvas to the extent she did, does not dearly' 
appear. As the proof stands, the wind was 
not suflSciently strong to have prevented her 
from carrying sail enough to enable her to 
execute any ordinary manoeuvre with rea- 
sonable promptness. There was no gale, nor 
any heavy sea. But the evidence fails to 
show that she was well manned. Though 
the proof is not entu-ely clear on this point 
yet I infer that she had but five men, ex- 
dusive of the captain, two mates and stew- 
ard, whereas she ought to have had eight 
Her shortened sail and slow speed may havt 
been owing to- this deficiency In her crew. 
What she had may not have been able to 
work her in that breeze with the requisite 
sail to enable her to be handled with prompt- 
ness and ease. But it may be said that, 
whether she was short-handed or not, she 
had a right to determine the amount of can-' 
vas she wotild carry and the speed she would 
make. The only remark I deem it necessary 
to' make here is one already hinted at, and 
that is, that the fettered condition to which 
she was reduced imposed upon her the duty 
of exercising the most active diligence In " 
early discovering approaching lights, so that 
she might take' measures in time to discharge 
tlie obligations of a vessel on the port tack 
toward those"' advancing on the starboard 
tack. 

I ndV cbihe to another point in the case. 
It is a rule of prudence and sound sense, 
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often reiterated in judicial opinions, that 
every vessel is bound to avoid a collision if 
slie can. The fault of one approaching vessel 
does not authorize the other to rim her down 
because she happens, even through her own 
folly, to lie in her wake. I am well aware 
that where the law charges one vessel with 
the duty of keeping out of the way of anoth- 
er, the corresponding duty of the other to 
keep her course is to be rigorously enforced. 
But it is to be enforced with intelligence 
and in the interest of safety, and not to 
be enforced, or even permitted, blindly, to 
destructive ends. It is therefore proper, in 
view of the fact that the Havre clearly saw 
the Scotland for fifteen minutes before the 
collision, watched her approach, with more or 
less care, for two miles, and without the 
slightest change in her course, struck the lat- 
ter only a few feet forward of her stern, to 
inquire whether she did her whole duty— 
in other words, whether the slight change 
in her wheel to starboard necessary, in order 
to have enabled her to clear the Scotland, 
might not, and ought not, to have been 
made? The witnesses of the Havre all, or 
nearly an, concur in stating that the Scotland 
presented her green light first, and continued 
to present it for some time. They differ as 
to the time this light first continued in sight, 
the lowest period being seven or nine min- 
utes, and the highest, ten or twelve. This 
is not material. She continued for some time 
uniformly presenting her green or starboard 
light It was, during all this time, supposed 
by the Havre that the Scotland was going 
to cross the former's weather-bow. Most of 
the witnesses also concur in stating that, at 
the end of the time named, the red light of 
the Scotland appeared. Some state that the 
green light did not entirely disappear, but 
grew dim— others that it entirely disappear- 
ed. The impression seems, then, to have pre- 
vailed on the Havre that the Scotland was 
falling off on her port helm to pass the for- 
mer to leeward. Soon, however, her red 
light was lost, and the green reappeared. 
This, of course, indicated that the Scotland 
was then heading across the Havre's bow. 
The question already indicated here presents 
itself— could, and ought the Havre to have 
starboarded and fallen off so as to have 
cleared the stern of the Scotland? This, as I 
have once intimated, is the most difficult 
point in the case, and I have re-examined the 
evidence upon it with great care. 

Mortensen, the mate of the Havre, after 
stating that he saw the green light ten or 
twelve minutes, says: "Next saw her red 
light and a little part of the green light, 
some two or three minutes. Then saw the 
green light again and shadow of the sail- 
its outlines. I could not (then) see the red 
light. The collision took place in one or two 
minutes." This witness adds that, after the 
green light reappeared, there was no time for 
the Havre to do anything. Rasmussen, a 
sailor and lookout on the Havre, after stat- 



ing that he saw the green light for some time,, 
says, "that he then saw the red light, the 
green partially disappearing; saw the red 
light and part of the green for about two- 
minutes; then the red light disappeared, 
and the green again appeared in full view; 
then I saw the green light on our starboard 
bow; then the collision occurred." 

Christiansen, another sailor on the Havre, 
says that he saw the green light for some 
time, then the red, with the green partially 
obscured, and, "1 then lost sight of the red- 
light and saw the green more plainly; then 
the Scotland lufEed up forward of the Havre; 
then, for a couple of seconds, I saw nothing, 
* * on account of the intervenhag rigging 
of the Havre; then I saw two masts and 
topsails on the Havre's starboard bow; the 
vessels were then in collision." Jonassen, 
also one of the Havi-e's seamen, says: "As 
soon as I saw the green light alone lor the 
second time, the collision occurred; the time 
was so short, I cannot tell exactly; perhaps . 
it was a minute." The Sandy Hook pilot, 
who was on board and in charge of the 
Havre, testifies that he saw the green light 
some ten minutes, and supposed that the 
Scotland was going to cross his bow; then he 
saw the red light, the green wholly disap- 
pearing. He then supposed the Scotland was- 
going astern of the Havre. He was then 
standing on the lee side. He walked across- 
the ship to the weather side, to see if there 
were any vessels on that side, and when 
he came back the red light had disappeared, 
and the green one was in full view. He 
says that the Scotland was then so near 
that he could not dear, one way or the other. 
He says that the Scotland's luffing, by which 
her red light was hidden, and her green dis- 
closed again, occurred while he was going 
to and returning from the weather side of 
the ship. 

The witnesses for the Havre were intelli- 
gent, much more so than those of the Scot- 
land, and their testimony bears marks of 
becoming moderation, caution and accuracy, 
and I cannot resist the conclusion, from their 
statements, thai; from the time the green 
light began to re-appear, and the red light 
disappear, there was time for the Havre's 
wheel to have been starboarded, and that 
had this been done, she would have kept 
away, and cleared the Scotland. It is ad- 
mitted on all hands that she was easily 
handled. She was under favorable speed 
for that purpose, and although she then car- 
ried a little weather helm, yet, according to 
the pilot, she earned a little more forward 
than aft sail. And he says that after the 
collision, he put her helm up and she went 
right ofif, though her forward sails were all 
gone. The difficulty with this part of her 
case is, that she had no one on the lookout at 
this critical moment Her lookout who had 
reported the light, had gone aft The pilot 
had gone to the weather side of his ship to- 
j look after other possible vessels, a duty- 
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■which belonged to some one else. The "yaw- 
ing" charged on the Scotland, and the dis- 
•covery of her red light, was ample notice 
:that there might be danger, and the utmost 
vigilance was incumbent on the Havre. In- 
•stead of her regular lookout being permit- 
ted to go aft, he should have been kept at 
his post, and a trusty oflGlcer or seaman, in- 
stead of the pilol^ sent forward to look for 
•other vessels, while the lookout watched 
■ajxd reported every change in the Scotland's 
lights. Had this precaution been observed— 
in other words, had the lookout kept his 
post, and reported every change in the 
Scotland's light as soon as each change 
-was visible, I have little doubt that her 
wheel would have been put up in time to 
bave saved the colUsion. 

I am inclined to the opinion that the 
movement of the Scotland, by which her red 
light was disclosed to the Havre, took place 
when the order was given on board the 
former to wear ship. This was done just 
About the time she discovered the Havre's 
^reen light Her witnesses say that the ex- 
•ecution of this order had not been com- 
menced when the captain ordered that she 
be kept close by the wind. Her witnesses 
also deny that any movement of the Scot- 
land was made which could have disclosed 
lier red light to the Havre. But I accept the 
statement of the Havre's witnesses that 
they did see the Scotland's red light. I 
think the latter's witnesses are mistaken, 
and that when the order to wear, or "be 
ready to wear, ship was given, she was suf- 
fered, perhaps inadvertently, to fall off, so 
as to present her red* light to the Havre, 
Tvith her green partially obscured. The fact 
tliat her green light was not wholly hidden 
from the Havre, shows that she had not 
kept away to any great extent Several of 
the witnesses of the Havre say that the 
Scotland could not have gone to leeward of 
her without falling off more. I think, 
therefore, that the variation in the Scot- 
land's lights took place just about the time 
she discovered the Havre. Though this was 
but a brief time before the collision, I think 
that, even after these fluctuations had set- 
tled in presenting, at last only her green 
light to the Havre, the latter might have 
hove her wheel a-starboard and avoided the 
collision. I can not doubt that after the 
Scotland did discover the Havre's light, the 
former kept close by the wind. I am un- 
willing to impute perjury to her witnesses 
■on this point Their salvation and that of 
their vessel dei)ended upon adhering to that 
coiu'se. As to what they ° say they saw 
•of the Havre's lights and movements, I 
place little confidence in it, for it is evident 
that there was alarm, if not panic, on board 
■of the Scotland from the moment the second 
mate came rushing aft to report the discov- 
ery of the Havre's light There was, how- 
■ever, no panic or alarm on the latter vessel. 
Her movements and those of her crew were 



under perfect control, and had her lookout 
been forward at the critical moment, where 
he ought to have been, and instantly report- 
ed the last change of lights on the Scotland, 
the Havre might, and I think would, have 
cleared her. 

.There would then have been no doubt as 
to what course to pursue, for to starboard 
her helm was the only road toward safety, 
from which the vessels were separated only 
by a few feet I am not called upon to ex- 
plain why the pilot of the Havre left the lee 
side of his ship and went to the weather 
side to look after other vessels, or why the 
lookout left his station on the forecastle 
and went aft, or why there was no attempt 
whatever on the part of the Havre to avoid 
the collision at the moment when it was im- 
minent There was no confusion on board- 
of her; no one there was pai*alyzed by fear, 
and it is difficult to repress the suspicion 
that after all, she mistook the speed at 
which the Scotiand was moving, not suppos- 
ing that she was under very short sail, and 
therefore naturally concluding that she was 
moving much faster than she really was in 
fact, the Havre supposed that by the time 
she struck the line on which the Scot- 
land was sailing, the latter would be out of 
the way. This is the only way I can ac- 
count for the failure of at least an attempt 
on the part of the Havre to clear the Scot- 
land. It follows, from these views, that a 
decree must be entered against botli vessels, 
apportioning the damages. It must be un- 
derstood, however, that I do not assent to 
the propositions of the Scotiand's advocates, 
that the Havre was . bound to alter her 
course simply because a collision was proba- 
ble. There was risk of collision apparent 
for several minutes before it actually took 
place. The responsibility of avoiding it 
rested chiefly on the Scotiand. She was 
bound to keep out of the way, and the Ha- 
vre was bound to keep her course until it 
was apparent that the collision could not be 
avoided without a change on her part; and 
I hold her responsible on the sole ground 
that after it was clear that the only way of 
escape was for her to starboard her wheel, 
she failed to do it, and that if she had done 
it no accident would have occurred. I am 
less reluctant to come to this conclusion, 
from the fact that there was, as I think, a 
remission of diligence on the part of the 
lookout and pilot of the Havre at the crit- 
ical moment when the most exacting atten- 
tion was required. 

I find one ruling of the commissioner who 
took the depositions in this case, which re- 
CLuires remark, and to which exception was 
properly taken. After the examination of 
one witness on behalf of the Havre, the 
proctor for the Scotland objected to the 
presence of the master of the Havre during 
the examination of his witnesses and crew, 
on the ground "that his presence might ex- 
ercise an undue influence over them, and be- 
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cause of his tendency to iBterrupt" The 
commissioner, after some further debate be- 
tween counsel, excluded him. This was an 
error. So long as the captain comported 
himself properly, it waa not only his privi- 
lege, but his duty, to be present during the 
taking of the proofs. This was especially 
so in view of the fact that he was a stran- 
ger, contesting his rights in a foreign port, 
and before a foreign tribunal. He was the 
agent of his owners, as well as the master 
of his ship, and rested under a double re- 
sponsibility. The fact that he was to be ex- 
amined as a witness did not vary his rights 
or duties. If he interrupted the proceed- 
ings, he could have been admonished by the 
commissioner, and I doubt not the latter 
was able to keep order. He should never 
have been excluded from the room, unless 
his contumacy compelled that course. 
Strangers should be treated with forbear- 
ance, and their rights shielded in the courts 
of every nation, especially in courts of ad- 
miralty, where laws binding alike upon all 
nations are administered. After the proof 
of ownership on the part of the Scotland is 
furnished, let decrees holding both vessels 
in fault be entered, with an order of refer- 
ence to a commissioner to report the dam- 



[On appeal to the circuit court by the Havre, 
the decree of the district court was reversed as 
respects the Havre, in an opinion by Blatch- 
ford. Circuit Judge. Case No. 6,233.] 



Case K"o. 6,333. 

The HAVRE. 

The SCOTLAND. 

[16 Blatchf. 427.] i 

Circuit Court, S. D. New York. June 24, 1S79.2 

Collision or Sailing Vessels— Privileged 
Tack. 

Where there has been a collision between two 
sailing vessels, and one of them was on the 
privileged tack, and the other alleges that the 
former was in fault for keeping her course, 
she must show that there was time for the 
former, after the risk of collision was apparent 
to her, to avoid the collision by changing her 
course; and, in this case, the latter having been 
in peril, the failure of the former to take a step 
in extremis of that character, was held not to 
have been a fault. 

[Cited in Farwell v. The John H. Starin, 2 
Fed. lOS.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

These were cross libels, filed in the dis- 
trict court, for a collision between the ship 
Havre and the bark Scotland. That court 
[Case No. 6,232] decreed that both vessels 
were in fault. The Havre appealed. The 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reversing Case No. 6,232, with reference to 
The Havre.] 



facts found by this court were as follows: 
"The ship Havre was, at about nine o'clock, 
p. m., of January 20th, 1866, proceeding on a 
voyage from Malaga, in the kingdom of 
Spain, to the port of New York. The posi- 
tion of the ship, at that time, was about 
thirteen miles south by east of the light-ship- 
off Sandy Hook. She was then on pilot 
ground, and in charge of a licensed Sandy 
Hook pilot. All the officers of the Havre 
and her entire crew, which consisted of twen- 
ty men, all told, (such being a full crew for 
the said ship), were on deck, a lookout prop- 
erly stationed, and her lights, as established 
by law, properly set and bmrning brightly. 
The night was clear and starlight, and a 
ship's light could be seen at a distance of 
from two to three miles. The wind was 
from west north-west to north-west by west, 
fresh, and the sea moderate. The Havre 
was heading about south-west, by" the wind 
(i. e., close-hauled), and was on her star- 
board tack. She had been on such tack 
since about half-past eight p. m., and contin- 
ued on that tack until the collision occurred. 
The Havre was under the following sails, 
viz., full maintop sail, two reefs in the miz- 
zentop sail, one reef in the foretop sail, full 
foresail, foretopmaststay sail, and full miz- 
zen or spanker. Her speed was about eight 
knots per hour. At the time and under 
the circumstances above referred to, the 
lookout on board the Havre reported a green 
light about two points on her lee bow, and 
the pilot and ofiicers of the Havre immedi- 
ately took its bearing, viz., south south-west, 
and distant between two and three miles. 
It proved to be the 'starboard light of the 
bark Scotland, on her voyage from Apalachi- 
cola, in Florida, to the port of New York. 
The Scotland was then on her port tack, and 
heading about north by east, by the wind, 
and moving at a speed of about two and a 
half knots per hour. The green light of the 
Scotland continued in sight for about ten 
minutes, when her red light came in view 
and continued in sight for about three or 
four minutes, when it suddenly disappeared 
and her green light alone remained in view,, 
the Scotland luffing up in the wind and try- 
ing to cross the bows of the Havre, when the 
collision immediately followed, the Havre's 
jibboom striking about the middle of the star- 
board mizzen rigging of the Scotland. The 
Scotland then slewed round to the south- 
ward, and, after remaining in contact for 
some time with the Havre, got clear. From 
the moment the green light of the Scotland 
was fix'st seen to the moment of collision, the 
pilot, the first officer and the lookout of the 
Havre continued to watch the said green 
light *and the red light of the Scotland, as 
they respectively came into view, and, dm*- 
ing all such time, the Havre was kept steady 
on her course. The Scotland was under 
shortened sail, and had on board a deficient 
crew, "tt'^hich only consisted of five seamen 
besides two mates and a cook, whereas she 
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ought to hsb-ve .bad eiglit .seamen. Had tlie 
Scotland continued liercoiirseTvlien her .green 
light was first seen, she would haye cleared 
the Havre by crossing her bows and weath- 
ering her, and, had she continued her course 
when her red light came into view, she could 
have also then cleared the Havre by falling 
off a little to leeward, and passing astern of 
the Havre. Her second change of course, 
however, (by which she presented her green 
light again), lufang up in the wuid, and try- 
ing then to cross the bows of the Havre, 
caused the collision. After such second 
change of course there was nothing which 
could have been done on board the Havre to 
avoid the collision, as but a minute or two 
elapsed between the change of course and 
the collision. The lookout on the Scotland 
was negligent in not discovering the lights 
on the Havre sooner than he did, and, as 
matter of fact, he did 'not discover them un- 
til within about one-eighth or a quarter of a 
mile off." 

Joseph Larocque, for the Scotland. 
Charles M. Da Costa, for the Havre. 

BLtATCHFORD, Circuit Judge. -The libel 
against the Havre was filed February 5th, 
1866. The libel against the Scotland was 
filed February 9th, 18.66. They are cross 
libels for a collision which tooii place be- 
tween the two vessels during the night of 
January 20th, 1866. The answers of both 
vessels were filed April 7th, 1866. The Scot- 
land was bound from Apalachicola to New 
Xorlr; the Havre from Malaga to New York. 
The place of collision was in the Atlantic 
Ocean, from ten to fifteen miles southerly 
and easterly from Sandy Hooli. The district 
court found the Scotland in fault for not 
having sooner discovered the green light of 
■ the Havre. The Scotland was on the port 
taclr, heading north by east The Havre was 
on the starboard tack, heading about south- 
west The wind was about north-west by 
west It was the duty of the Scotland to 
keep out of the way of the Havre. The Ha- 
vre discovered the green light of the Scotland 
about two points on her port bow, some two 
miles off and about fifteen minutes before the 
collision. The Scotland did not discover the 
green light of the Havre until the vessels 
were not over a quarter of a mile apart The 
Scotland was going not over three knots- an 
hour, the Havre eight The Havre struck 
the starboard side of the Scotland some fif- 
teen feet from the stern of the Scotland. In 
the district court it was contended for the 
Scotland, that, while the Havre was passing 
to leeward of the Scotland, she luffed up into 
the wind from about abeam of the Scotland, 
and had her sails shaking when she struck. 
The district court discarded that view, and 
held, that the Havre kept her course by the 
wind from the time she discovered the green 
light of the Scotland, and that the Scotiand 
was crossing tiie track of the Havre, in front 
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of the Havre, Tvhen struck by the Havre. 
The district court' held, that the Scotiand, be- 
ing on ground frequented by vessels, and be- 
ing under short sail and moving at a low rate 
of speed, and, therefore, unable to obey her 
wheel promptly, and being on her port tack, 
was bound to exercise great vigilance in 
looking out for approaching lights, so as to 
be able to take timely measures to keep out 
of the -way of aU crossing vessels on the star- 
board tack; and that, if she had exercised 
proper vigilance, she would have sooner dis- 
covered the green light of the Havre, and 
could, without difficulty, have kept out of 
her way. But the district court held the 
Havre also in fault From the time the green 
light of the Scotiand was first seen by the 
Havre, it continued in sight for from seven 
to twelve minutes, no other light being visi- 
ble from the Scotiand to the Havre. During 
all that time the Havre supposed that the 
Scotiand intended to go across the bow of 
the Havre, from leeward to windward. At 
the end of that time, the Scotiand showed her 
red light to the Havre, whether with the en- 
tire disappearance of the sreen light or not Ls 
not quite dear. This proauced the impres- 
sion on board of the Havre that the Scotiand 
had ported, to pass to leeward of the Havre. 
Soon afterwards, however, the red light of 
the Scotiand went out of sight and the green 
remained in sight indicating to the Havre 
that the Scotiand was not going to pass to 
leeward of the Havre. But the district court 
came to the conclusion, that from the "time 
the- green light of the Scotiand began to re- 
appear and her red light to disappear, there 
was time to have starboarded the helm of the 
Havre; that, if this had been done, she 
would have fallen off to leeward and have 
cleared the Scotiand; and that she was in 
fault for not having done so. The elements 
making up tliis fault on the part of the Ha- 
vre were found by the district court to be, 
that the Havre was easily handled; that she 
was under favorable speed for the purpose; 
that she had no one on the lookout forward 
at the time the green light of the Scotiand re- 
appeared; that her lookout, whoi had report- 
ed the green light originally, had gone aft; 
that her pilot had gone to the weather side of 
the vessel to look after other possible sails; 
and that the coming into sight of the red light 
of the Scotiand after her green light had 
come into sight, was notice that there might 
be danger and that the utmost vigilancevwas 
incumbent on the Havre. The conclusion ar- 
rived at by the district court was, that if 
the lookout had kept his post and had report- 
ed every change in the Scotiand's lights as 
soon as each change was visible, her wheel 
could and would have been put up In time to 
have avoided the collision. The district court 
while recognizing the duty incumbent on the 
Havre to keep her course, because it was the 
duty of the Scotiand to keep out of the way 
of the Havre, dissented, likewise, from the 
proposition that the Havre was bound to al- 
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ter her course simply because a collision was 
probable. The view of the court was, that 
risk of collision was apparent to the Havre 
for seyerai minutes before it actually took 
place; that the Havre was bound to keep her 
course until it was apparent that the coUi- 
sion could not be avoided without a change 
on her part; that she was to be held i-espon- 
sible on the sole ground that, after it was 
clear that the only way to escape was for 
her to starboard her wheel, she failed to do 
so; and that, if she had done so, no accident 
would have occurred. 

A careful examination of the evidence 
makes it impossible for me to concur in the 
conclusions of the district court, as to the 
fault of the Havre. The Scotland has not 
appealed. The Havre has appealed. The 
decision below is, therefore, not in question 
so far as the Scotland was held in fault 

It is contended, for the Havre, that the 
time which elapsed between the showing of 
her green light by the Scotland the second 
time and the actual collision was so short, 
that, during that time, it was impossible for 
the Havre to perform any manoeuvx-e, either 
to avert the collision or to lessen its effect 
As the Havre w^as on the privileged tack, it 
is incumbent on the Scotland to show that 
the Havre could have perfoi-med such a ma- 
noeuvre. Still more is this burden imposed 
on the Scotland when she admits her own 
fault by not appealing from the decree. I do 
not think the evidence shows that there was 
time, during the interval referred to, for the 
Havre to have effectually done anything to 
avoid the collision. Moreover, the Havre be- 
ing on the privileged tack and bound not to 
do anything to baffle the Scotland in the dis- 
charge of her duty of avoiding the Havre, 
and the Scotland being in fault for the col- 
lision, the failure of the Havre to take a 
step in exti-emis, of the character insisted on, 
must be classed as an error of judgment 
only, and not as a fault The responsible offi- 
cers in charge of the Havre testify, that be- 
ing of opinion they could not avoid the col- 
lision by putting their helm either way, they 
held their course. Their testimony should 
have great weight and there is no sufficient 
countervailing evidence. 

Notwithstanding the stress laid by the 
court below on the remission of vigilance on 
the part of the lookout and of the pilot of the 
Havre, I do not think it appears that these 
circumstances contributed to the collision. 
After the first light of the Scotland was re- 
ported to and seen by the officers in charge 
of the Havre, there was continuous and ade- 
quate observation on their part of the various 
lights shown by the Scotland, especially in 
view of the fact that the Havre discharged 
her duty by keeping her course. 

It is impossible to attribute any fault to 
the Havre in respect of the rate of speed at 
which she was sailing. Nor is it established 
by the evidence that the Havre luffed up in- 
to the wind or changed her course at all. 
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The libel against the Havre must be dis- 
missed, with costs to her both in the district 
court and in this court In the suit against 
the Scotland there must be a decree for the 
libellants for the amount reported by the com- 
missioner as the amount of their damages, 
with interest as reported, and for the costs 
of the suit both in the district court and in 
this court 



Case No. 6,234. 

XAWES V. ANTISDEL. 

[2 Ban. & A. 10; i 8 O. G. 685.] 

Circuit Court E. D. Michigan. Feb., 1875. 

Patext— Want of Novelty — Evidence— Supfi- 
ciExcy. 

1. In order to defeat. a patent on the ground 
of want of novelty, the proof of prior use or 
previous knowledge must be such as to establish 
the fact clearly and beyond a reasonable doubt. 

[Cited in Adams & W. Manuf 'g Co. v. Rath- 
bone, 26 Fed. 264.] 

2. Where the proofs of prior knowledge and 
use of invention are contradictory, mere pre- 
liouderance is not sufiBcient to invalidate the pat- 
ent. The preponderance must be such as to re- 
move all reasonable doubt. 

[Cited in Rogers v. Beecher, 3 Fed. 640; Mill- 
er V. Smith, 5 Fed. 364; American Bell 
Tel. Co. V. People's Tel. Co., 22 Fed. 313: 
McDonald v. Whitney, 24 Fed. 602.] 

3. The complainant's invention was for an 
"advertising hotel register," and the defendants, 
seeking to anticipate it produced witnesses, who 
testified, from recollection, that the invention 
was in public use prior to the date when the 
complainant claimed to have invented it; no ad- 
vertising hotel register purporting to antedate 
complainant's invention was put in evidence, 
and the witnesses were contradicted as to the 
character of the register claimed to have been 
previously in prior use: Held, that the evidence 
was not sufficient to overthrow the complain- 
ant's patent. 

4. In a case where it is sought to establish 
the use of a book of a particular character at a 
certain time, the book itself, duly verified, would 
be the best evidence of the date of its use. 

5. Letters patent No. 63,889, granted to 
Oharies L. Hawes, April 16, 1867, for a *'hotel 
register" held valid, 

[This was a bill in equity by Charles L. 
Hawes against William W. Antisdel for the 
alleged infringement of lettei-s patent No. 63,- 
889, granted to plaintiff April 16, 1867, for an 
advertising hotel register. The defendant al- 
leged that the idea patented was in common 
use before the date of the patent] 

J. J. Allen, W, W- Taylor, and E, C. Walk- 
ex', for complainant. 
Moore & Griffin, for defendant 

LONGYEAR, District Judge. The patent 
carries with it a presumption of novelty of 
the thing patented, and the burden of rebut- 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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ting that presumption is upon tlie defend- 
ant In order to defeat the patent on the 
gi'ound of want of novelty, the proof of prior 
use or previous knowledge must be such as 
to establish the fact dearly and satisfactori- 
ly, and beyond a reasonable doubt Where 
the proofs are contradictory, mere prepon- 
derance is not sufficient to sustain the allega- 
tion. The preponderance in such case -must 
be such as to remove all reasonable doubt 

In Wood V- Cleveland Rolling MQl Co. 
fOase No. 17,941], Mr. Justice Swayne said: 
"When the defence is made, it is the duty 
of courts and juries to give it effect But 
such testimony should be weighed with care, 
and the defence allowed to prevail only when 
the evidence is such as to leave no room for 
a reasonable doubt upon the subject." 

In Parham v. American Button Hole, etc., 
Co. [Case No, 10,713], heard before Mr. Jus- 
tice Strong and Circuit Judge McKennan, 
the latter, in delivering the opinion of the 
court said: "The evidence must establish 
clearly the priority of a completed and use- 
ful machine over the complainant's, or it is 
unavailing— to doubt upon this.point is to re- 
solve it in the negative." 

In Sayles v. Chicago & N. W. Ry. Co. [Case 
No. 12,415], Drummond, J., in a case nicely 
balanced on the evidence sustained the pat- 
ent. In Crouch v. Speer [Id. 3,438], Nixon, 
.T., held that the defendant not only assumed 
the burden of proof of his allegation of want 
of novelty, but that his undertaking was to 
show affirmatively prior knowledge and use 
under such circumstances as to give the pub- 
lic the right of a continued use as against 
the patentee, and that he fails to do this 
when his evidence is frequently contradicted, 
and is inconsistent with itself. These doc- 
ti'ines I believe to be well, grounded in prin- 
ciple as well as established by repeated and 
uniform adjudications. 

The invention in question is what is com- 
' monly known as the "Advertising Hotel Reg- 
ister," the book being constructed so as to 
have inserted advertisements at the top and 
bottom, and on the margin of each page, with 
\ a blank space for the registering of names 
■*" of guests, or on each alternate page, leaving 
' the opposite page blank for registering of 
such names, or on both pages of each alter- 
nate leaf, such leaf being sometimes made of 
bibulous or blotting paper. 

The proofs showed that the complainant 
perfected his invention and put it into prac- 
tical use, as early as in May, 1S66, and it was 
to that date the proofs as to prior use and 
previous knowledge related. 

No advertising hotel register book purport- 
ing to antedate complainant's invention was 
put in evidence. Such a book, duly verified, 
would be the best evidence possible. Each 
page would be an intelligent speaking unim- 
peachable witness to its own chronology, and 
the book itself the best evidence of the date 
of its use. Tlie case is left to stand exclu- 
sively upon the recollections of witnesses, and 



at a distance in time from eight to twenty 
years, and unaided in any single instance by 
any contemporaneous memorandum or writ- 
ing whatever. I shall recur to this peculiar 
aspect of the case in another part of this 
opinion. 

The places where, and the persons by 
whom, such prior use and previous knowl- 
edge are alleged to have taken place and to 
have existed, and as to which proofs have 
been made, will be taken up in the order in 
which they were alleged in the amended an-, 
swer. 

1. Prior use in the Exchange Hotel, at Stur- 
gis, in the state of Michigan, by E. W. Pen- 
dleton. Pendleton, with five others, testifies 
to the use of an advertising register in the 
hotel named, prior to May, 1866, viz., in 
1864 and 1865, and nine witnesses testify to 
the contrary. That registers of some kind 
were used in that hotel during the years of 
1864 and 1865, and that advertising registers 
were used in it after May 1866, the testimony 
on both sides is entirely agreed. The vital 
question is whether the registers used in 1864 
and 1865 were advertising registers, or, what is 
the same thing, whether the conceded use of 
advertising registers commenced in. that hotel 
before May, 1866. As to this question the 
testimony is in direct and irreconcilable con- 
flict The testimony was taken, at a distance 
of time of from eight to ten years. The wit- 
nesses on both sides testify from memory 
alone, unaided by any memorandum or writ- 
ing whatever of the fact itself or of concur- 
rent facts.' The uncertainty of memory as to 
dates under such circumstances is well un- 
derstood; and where, as in this case, the 
event in question was not one calculated to 
fix itself in the memory of the persons called 
to testify, except Pendleton, on account of 
any interest it was to them, and those per- 
sons have equal means of knowledge, are of 
equal credibility, and apparently of equally 
sound memory, and they positively disagree, 
it may well be said in a case like the present 
that prior use is not made "out in the clear 
and satisfactory manner requisite, as we 
have seen, in such cases. 

Again, Pendleton was subpoenaed by com-, 
plainant to produce all the hotel registers 
used in that hotel during the period in ques- 
tion. In response- he produced a plain reg- 
ister commencing in April, 1861, and ending 
April 1, 1864, and also a portion of another, 
which he testified commenced, according to 
his best impression, December 20, 1866, and 
ended in July 1867; but for the period be- 
tween April, 1864, and December, 1866, he 
produced no register of any kind; and of 
the register which he says he thinks, it is his 
impression, commenced December 20, 1866, 
there is, according to his judgment, one third 
missing. Now these are certainly very sus- 
picious circumstances, especially in view of 
the fact, as appears by his testimony, that he 
was a defendant in one of the numerous suits 
then pending, in behalf of this same com- 
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plainant, for an infringement of tlie patent 
here in question. It is true, lie attempts to 
explain the absence of the register, which he 
says he used (and which he says was an ad- 
vertising register) during "the period between 
the first register produced and the mutilated 
one, April 1, 1864, to December 20, 1866; but 
his explanations appear to the court to be 
mere guess-work, and are far from satisfac- 
tory. He speaks of it having been given to 
a boy, or, perhaps used up in the house to 
dean lamps with, but nothing with that de- 
gree of certainty requisite in such cases. 
And as to the missing portion of the register 
ending July, 1867, he is still more mdefinite 
and unsatisfactory, and in fact offers no ex- 
pla'nation whatever which can be considered 
as such in a case like the present. The im- 
portance of requiring strict proof ttiat there 
was used in that hotel a register between the 
two produced, becomes the more apparent 
when we consider that the hiatus from April 
1, 1864, the close of the register he does pro- 
duce, to December 20, 1866, when he thinks 
the one produced (the mutilated one) com- 
menced, is only two years and a little over 
seven months, and the length of the time the 
latter register continued after the latter date 
is only about six months, making in all just 
about three years, which is just the length of 
time the first register produced lasted, and 
he says they were just about of equal size, 
thus affording a strong presumption that if 
the missing portion of the mutilated register 
had been produced it would have covered the 
entire time it is pretended an advertising reg- 
ister was used. It is true, he says he thinks 
the last-named register was not entirely filled 
up; but the first and last leaves, from which 
Pendleton says he took his dates, are both 
missing, and his statement as to the book not 
being filled up to any considerable extent, es- 
pecially in view of his interest in the contro- 
versy, must be taken with many grains of 
allowance. The time an advertising register 
was pretended to have been used (1864 and 
1865) may be further accounted for by the 
use, between the first register produced and 
the mutilated one, of one of those small reg- 
isters, of one to three quires of paper he says 
he sometimes used between regular register 
books, probably while waiting for a new one. 

Considering all the circumstances, the 
proofs fall far short of convincing my mind 
that there was a use of an advertising hotel 
register at the Exchange Hotel, in Sturgis, in 
the state of Michigan, as alleged, prior to the 
complainant's invention. 

2. Prior use in the Michigan House, at Te- 
cumseh, in the state of Michigan, by Mrs. W. 
H. Hoeg. Four witnesses testify to the use 
of an advertising register at the place named 
in 1855, and five, including the then clerk or 
manager for the proprietor, George R. South- 
worth, testify to the contrary. Southworth 
certainly had better means of knowledge, 
and would be more likely to remember what 
the fact was, than any of the witnesses tes- 
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tifying to such use at the date mentioned, ex- 
cept perhaps the witness Spafford, who testi- 
fied that he, being a binder, procured the- 
printing done and himself bound the book 
and put it into use there, while he was in 
charge of the hotel during a temporary ab- 
sence of Southworth. But Southworth wa& 
absent only two or three months, and Spaf- 
ford testifies that the register so put there 
by him continued to be used there after 
Southworth's return. So that if ever there 
was such a register at the time specified, it 
was there when SouOiworth returned and re- 
sumed the management of the hotel; and he- 
testifies positively that there was no such 
thing there. He desa'ibes what he says was- 
the only book used in the office, to his knowl- 
edge, and that was not an advertising regis- 
ter, or, in fact, a register at all as commonly 
understood- He described it simply as a 
book in which the names of guests were en- 
tered by the clerk and a minute kept of what 
they had at the hotel. The other four of com- 
plainant's witnesses corroborate Southworth,. 
both as to the fact that no advertising regis- 
ter was used there during the time men- 
tioned by Spafford, and as to the description 
of the book that was used. 

In such a conflict of testimony perhaps- 
nothing more need be said than that the case 
is such that there is such a want of clear and 
satisfactory proof of prior use and, to say 
the least, that it is involved in so much, 
doubt that under the rules laid down it must 
be held that the allegation of prior use at 
Tecumseh is not made out. But perhaps the 
testimony of defendant's witness Spafford^ 
and that of the others tending to corroborate 
him, ought to receive particular notice, be- 
cause Spafford testifies that he got up and 
bound the book, and it is, therefore, not a 
mere- matter of memory with him so far as. 
the fact of such a book having been used 
there at some time is concerned; and for the 
further reason that if Spafford is to be be- 
lieved in preference to Southworth and the 
witnesses tending to corroborate him, then- 
it must be conceded that the allegation of 
prior use at Tecumseh is made out. 

Spafford was first examined as a witness- 
at Grand Kapids in a suit pending there in- 
volving the same issue, and subsequently at 
Detroit in this suit. His testimony at Grand 
Rapids was stipulated into this suit; and on. 
a comparison of the two, and, in fact, of cer- 
tain portions of each with other portions of 
the same, especially that taken at Deti*oit, I 
find his testimony in many respects -inconsist- 
ent with itself, exceedingly uncertain, and in- 
many instances palpably erroneous in re- 
spect to dates and events, so much so that the 
impression has been produced upon my mind, 
amounting almost to a conviction, that his 
testimony is wholly unreliable; and I am of 
the opinion that even if it had not been con- 
tradicted, it would, to say the least, have 
constituted a very unsatisfactory basis upon 
I which to take away the complainant's prop- 
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erty in his invention. "Were it not for ex- 
tending this opinion to an unpardonable 
length I would detail some of the most glar- 
ing of these inconsistencies, uncertainties, 
and errors; but what has been already said 
miist suffice. 

When we add to the infirmities inherent in 
Spafford's testimony the direct contradiction 
of Southworth, who had full means of knowl- 
edge as to the main fact, and a greater inter- 
est than Spafford in the existence of that 
fact at the time, if it existed, SpafiEord's tes- 
timony becomes, in my estimation, utterly 
worthless. Spafford says Southworth paid 
him for getting up the book, and that the 
tailor and liveryman whose advertisements 
were inserted paid Southworth for the same. 
He thereby shows that if the fact existed 
at all Southworth was an actor in it equally 
with himself, and with a greater interest. 
In view of this, and of the additional fact, 
already alluded to, that if tised there, it must 
have been under Southworth's immediate 
notice and supervision, and also that he de- 
scribes the book that was used, Southworth's 
testimony is, to say the least, of as high a 
character and entitled to as much weight as 
that of Spafford. These two witnesses also 
stand before the court on an equality as to 
character and credibility. The character or 
reputation for truth and veracity of neither 
was impugned, and if the old adage "that a 
man may be known by the company he 
keeps" be true in this instance, they stand on 
a perfect equality as to- general character by 
Spafford's own testimony, because he says 
they have been intimate friends and associ- 
ates from schoolboys up. 

As to the witnesses introduced by defend- 
ant to corroborate Spafford, Mrs, Hoeg,' now 
Mrs. Stinson, who kept the house, was seldom 
in the office, and her recollection of such a 
book having been used there at any time 
during the few months she kept the .house is, 
as it might be supposed to be, quite dim, 
shadowy, and uncertain; audit may be prob- 
lematical, at least, whether her present in- 
terest in defeating complainant's alleged in- 
vention (her present husband having been 
sued for its infringement), has not had some- 
thing to do in quickening the slight recol- 
lection to which she testified. And Gon- 
zolus, who kept the house after Mrs. Hoeg, 
says in his testimony that at first his recol- 
lection of the fact was faint, but his memory 
was afterward revived— by what- means he 
does not state. The testimony of the remain- 
ing witnesses for defendant is of a similarly 
uncertain and unsatisfactory character. 

The proofs showed that the hotel building 
in question was consumed by fire in 183S, 
with its contents. The absence of the regis- 
ter or book used there at the time specified 
(1855) is, therefore, satisfactorily accounted 
for, and has no influence in the conclusion 
arrived at any further than hereafter noticed. 
It results that the allegation of prior use in 
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the Michigan House at Tecumseh, in the 
state of Michigan, is not sustained. 

3. Prior use in the Bentley House, at Dex- 
ter, in the state of Michigan, by Nelson J. 
Alport Alport, with eight others, testifies 
to the use of advertising hotel registers, in 
the place named, prior to 18G6, viz., in 1863, 
1864, and 1865; and eight witnesses testify 
to the contrary. As in the instance of the 
alleged use at Tecumseh, so here, the hotel 
was destroyed by fire, after the alleged prior 
use, and the two register books claimed to 
have been so used there are represented to 
have been destroyed with the hotel. So that 
here, as in both the preceding instances, the 
case is left to stand exclusively upon the- 
recollections of witnesses as to both the fact 
and the dates, and in this instance at ten 
and eleven years' distance of time. 

Alport kept the Bentley House, first as ten- 
ant and then as purchaser, under one Hayes, 
the former owner and occupant, from the- 
summer or fall of 1863, to January 1866,. 
when he sold out to one Porter, who kept 
the house for a time, and it was finally de- 
stroyed by fire on Christmas night, 1866. 
Alport testified that when he went into the 
house in 1863, he found an advertising regis- 
ter there about half filled up, and that he 
used it for the purpose of a register till in 
1864 or in 18G5, when a man left another 
advertising register at the house, and that 
he used that one till he sold out to Porter 
in January, 1866, and left it in the house, 
there then being only about forty pages filled. 
Alport testified that Hayes, of whom he took 
and purchased the house, was dead, but it 
does not appear but that Porter, Alport's- 
successor, was still living and within reach. 
Porter's testimony was not taken; but one 
Penn, a person who was in the employ of 
Hayes at the hotel up to the time Alport took 
possession, and also of Bentley before Hayes^ 
was called by complainant and testified that 
no such register was in the use there by 
Hayes or Bentley, and he describes the regis- 
ter which was used as a plain register. It 
is true Alport had the better means of knowl- 
edge as to his finding a register there and 
its character; but both these witnesses are 
about equally corroborated by others, and it 
must be borne in mind that Alport was di- 
rectly interested to defeat complainant in. 
this suit, for the reason that there was an- 
other suit pending against him for a like in- 
fringement. To say the most that can be- 
said in its favor, the evidence of the exist- 
ence of this supposed register of 1863 is still 
so contradictory and imsatisfactory that it 
seems to me an exceedingly imsafe basis- 
upon which to defeat complainant's patent. 

The evidence of the existence of the pre- 
tended second register used by Alport in the- 
Bentley House is, if possible, still more con- 
tradictory and unsatisfactory. When Alport 
sold out to Porter, he or his wife "bought a 
lot near' the" Bentley House on the same 
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street, and in the summer of 1S06 built a new 
hotel, called at first the Grant Honse, and 
-afterward the Dexter Exchange. In 1867 
or 1S6S. a man left an advertising register 
with Alport, and it was used by him at that 
new house, and another was so left in 1870 
*or 1871. Both Alport and his wife describe 
the advertisements and the advertisers in the 
register of 1867, as almost identical with 
■those described by Alport as contained in the 
pretended register of 1864. As to the exist- 
ence of the register of 1867, there is an en- 
tire agreement in the testimony, and it must 
be regarded as established. There is much 
room for speculation, to say the least, as to 
whether the fact of the existence of the 
register of 1SG7 has not been made use of in 
■connection with tlie uncertainty of the recol- 
lection of witnesses at so distant a period of 
time, and in regard to a matter in which 
most of them had no particular interest to 
impress their memories, to make out the ex- 
istence of an advertising register in the 
Bentley House in 1864 and in 1865, and thus 
make the register of 1867 do double duty. 

Alport testified that the man who left the 
register of 1804 said he lived in Tecumseh, 
■and that the man who left the register of 
1867 said be lived in Adrian. In a subse- 
quent part of his testimony he seems to tes- 
tify that the man who left the 1864 register 
.said he lived in Adrian instead of Tecumseh. 
He also testified to a conversation with one 
Soulier about the man who got up and left 
the register of 1864, Soulier being somewhat 
acquainted with him; and Soulier, when put 
upo|i the stand, testifies that the man Alport 
•talked with him about was the man who got 
up and left the register in 1867, and that he 
lived in Adrian. The man himself was not 
■called. 

Alport testified that Lutz and Harning, 
"butchers, advertised in both the registers of 
1864 and 1867. But Lutz testified, and other 
i)roofs corroborate him, that he did not come 
to Dexter, and was not in business there imtil 
the latter part of 1866, and of course could 
aiot have advertised in the register of 1864, as 
testified by Alport. 

On his cross-examination Alport described 
the register of 1867, and the advertisements 
in it, giving the same descriptions he had 
^iven, in both respects, of the register of 
1864, and then seeming to have noticed the 
identity of description, said it was the latter 
be supposed he was describing; and, in a 
subsequent part of his testimony, he at- 
tempted to give a different description of the 
register of 1867 and its contents, but in this 
he is not corroborated, he is in fact contra- 
•dicted by other testimony in the case. These 
facts, when considered in connection with 
the circumstances next stated, tend to cast 
■suspicion on his testimony. Alport having 
testified that he kept the Grant House and 
Dexter Exchange in the name of his wife, 
Mrs. Sarah B. Alport, the latter was served 
-with a subpoena duces tecum, on behalf of 



the complainant, to bring with her all the 
hotel registers in her possession. She ap- 
peared in obedience to the subpoena, and was 
sworn and examined as a witness, but pro- 
duced no registers, giving as a reason that 
Mr. Alport would not allow her to bring 
them. It is true she testified that the regis- 
ter of 1867, the one particularly desired, was 
not then in existence; but whether it was de- 
stroyed before or after Mr. Alport had given 
his testimony, and it had come out* that it 
would be important and material to have the 
register of 1867 in com-t for the purpose of 
comparison with the description given by 
him of the one alleged to have existed in 1864, 
does not appear. All Mrs Alport can say is, 
that it was put in the kitchen "long ago" to 
be used for kindling. 

The witnesses produced by defendant to 
corroborate Alport as to the existence of 
those alleged prior advertising registers, all 
testify from recollection, without any memo- 
randa or writing whatever to aid their mem- 
ory. Those called by complainant to prove 
the contrai-y, it is ti-ue, testify equally from 
memory alone, and are equally liable to be 
mistaken; but that does not help the de- 
fendant's case, because the burden was on 
him to make out his defence, by clear and 
satisfactory evidence, beyond a reasonable 
doubt; and, as we shall presently show, the 
testimony tending to prove the non-existence 
of those alleged registers is entitled to equal 
weight with that tending to prove their ex- 
istence. It must theirefore be held that the 
allegation of the answer of prior use of the 
alleged invention in the Bentley House at 
Dexter, by N. X Alport, is not sustained. 

4. Previous knowledge of the alleged In- 
vention by Spafl^ord at Tecumseh, and Stilos 
at Jackson, both in the state of Michigan, 
Spafford's testimony as to alleged previous 
knowledge has been already considered and 
disposed of in connection with, the alleged 
prior use at Tecumseh. Stiles' previous 
knowledge remains to be considered, and 
this rests on Stiles' testimony alone. This 
person when on the witness-stand manifest- 
ed, especially on his cross-examination, a de- 
gree of recklessness, and want of appreci- 
ation of his duty as a witness and of the ob- 
ligation- of the oath he had taken, frequently 
expressed in exhibitions of contumely and of 
contempt for the party against whom he was 
called to testify, such as is seldom witness- 
ed in a court of Justice, and as destroys, in 
my estimation, all confidence in his honesty 
and truth as a witness. At all events when 
these infii-mities in his testimony are con- 
sidered in connection with his acknowledged 
exceedingly bad memory as to dates, where 
dates alone were important, and the absence 
of memoranda which he said he had and 
could produce showing the correct dates, I 
should feel far from justified in allowing the 
unsupported testimony of this man to out- 
weigh the evidence of the patent of the nov- 
elty of the invention. 
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5. In addition to what Ms been already- 
said, there are considerations of a general 
character which would have a tendency to 
force upon the mhid almost irresistibly se- 
rious doubts of the truth of the defence set 
up, even if the evidence in support were un- 
contradicted and of a stronger character. . 

In the first place the defence was predicat 
ed upon alleged prior public and common 
use of £he thing patented, and six different 
hotels and places were specified, while tes- 
timony was adduced as to only three hotels 
and places, and those, where the register or 
registers in use at the times specified, of 
whatever description, had been destroyed or 
could not be found. 

In the next place defendant's testimony 
tends to show as strongly as it shows any^ 
thing, that if these registers were in use at 
all prior to complainant's invention, they 
must have been in quite common use in this 
and other states, having been ordered by a 
single person a dozen at a time, and not 
less than a hundred having been manufac- 
tured by one person, and put afloat prior to 
the date of complainant's invention. And 
yet, not a book used or manufactured before 
that date was produced; and, considering 
the efforts made by this defendant to pro- 
cure one, and the interest hotel keepers gen- 
erally, or at least the large number of them 
against whom suits were pending for in- 
fringements, had to aid him in those efforts, 
it must be presumed that none could be 
foimd. The door was opened wide for the 
introduction of such a book in evidence if 
one could be found, and it was expressly 
left open by complainant's counsel at the 
hearing, and has remained open during the 
several months the case has been held under 
advisement by the court This defendant, 
and those in the same interest with him— 
and their number and influence were not 
small— have not been wanting in thehr ef- 
forts to meet the challenge. They sent cir- 
culars and made inquiries far and wide, and 
offered a handsome reward for the produc- 
tion of a single advertising hotel register 
used or manufactured prior to the date of 
complainant's invention, and still no such 
book has been forthcoming. Plenty of old 
plain registers covering such prior dates 
could be found, but no advertising register; 
and plenty of advertising registers covering 
subsequent dates could be found, but not 
prior. The bare statement of these facts 
suggests to my mind a doubt, to say the least, 
whether there could have been a- prior use 
or prior knowledge of the invention in ques- 
tion, as is alleged. To doubt in such case, 
as has been well said, is to solve the question 
in the negative. 

Another consideration, and to which allu- 
sion has already been made, is, that a mei'e 
matter of dates is left to rest wholly upon 
the unaided memory of witnesses, who for 
the most part had no interest or motive in 
regard to the fact to impress their memory 



at a distance of time from eight to twenty- 
years, and involving in most Instances a dif- 
ference of only one, , two, or three years,, 
whether it was before or after the date to- 
question. A remark by Mr. Justice SwajTie- 
in his opinion in the case of Wood v, Cleve- 
land Rolling Mills Co. [Case No. 17,941], is- 
quite applicable here. In speaking of the- 
proof required to sustain the defence of want 
of novelty, and Tvhieti he speaks of as a de- 
fence usually set up in patent cases, he says:. 
"The confidence of the attacking witnesses-- 
is often in proportion to the distance in time 
that one is removed from the other. Their 
imagination is wrought upon by the mfluence- 
to which their mhids are subjected, and be- 
guiles their memory." When we add this- 
td the fact that in every instance defendant'^ 
testimony as to ptior use, weak as it is wheti. 
standing alone, was contradicted by testi- 
mony entitled to equal consideration in every 
respect there is really nothing left to sus- 
tain the defence. The rule of presumptions,, 
that ordinarily a witness who testifies to an. 
afilrmative is to be preferred to one who- 
testifies to a negative, recognized by the su- 
preme court in Stitt v. Hindekopers, 17 Wall. 
[84 U. S.] 384, insisted on by the defendant's- 
counsel, is, of course,, recognized by this- 
court as binding upon it in cases to which 
it applies; but in this case I think it has no- 
application. This is quite apparent when, 
we look at the reason for the rule, as stated, 
by the supreme court in the case last cited. 
(page 391), which is as follows: "Because he- 
who testifies to a. negative may have forgot- 
ten. It is possible to forget a thuig that did. 
happen. It is not possible to remember a. 
thing that never existed." 

The conflict of testimony is not whether 
there was or was not a 'register or book of 
some kind used at each of the hotels iui 
question^during the periods of time covered 
by defendant's testimony, for the witnesses- 
on both sides are all. agreed that there was;, 
neither is it as to some of the places, as at 
Sturgis and Dexter, that there was or waa- 
not an advertising register used at some 
time by the person named in a hotel kept 
by him, for as to tiiat the witnesses are also 
all agreed that there was. The conflict is- 
simply as to the description or kind of reg- 
ister so in use, at such prior periods of time; 
and in respect to Sturgis and Dexter, as to- 
the time when they saw an advertising reg- 
ister in use there, in a hotel kept by the per- 
sons named, whether in 1867 or from one to- 
three years earlier. One set of witnesses, 
testifies in the one case that the register so 
used was an advertising register, and in the- 
other case that it was at the earlier date- 
the advertising register was used; and the- 
other set describes the former as a plain reg- 
ister, and that the latter was used at the 
later date. Each set te'stifies to an affirmative- 
equally with the other, and neither has any 
advantage over the other, under tlie rule laid, 
down in Stitt v. Hindekopers [supra]. 
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Upon the whole consideration, it results, 
that there must be a decree for the complain- 
ant, according to the prayer of his bill. De- 
cree accordingly.' 

[For other cases involving^ this patent, see 
Hawes t. Cook, Case No. 6,236; Hawes v. 
Gage, Id. 6,237; Hawes v. Washburne, Id. 6,242.] 
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HAWES y. CONTRA COSTA WATER 00. 
et al. 

[5 Sawy. 287; 7 Reporter, 100.] i 

Circuit Court, S. D. California. Oct. 30, 1878.2 

State Statutes — Authoritative Construction- 

Obiter Dictum — Watek Companies — 

Statute Coxstrued. 

1. The construction by the highest court of a 
state of a statute of the state which does not 
trench upon any of the powers of the national 
government, or upon any right guaranteed or 
protected by the constitution of the United 
States, is authoritative and conclusive in the na- 
tional courts. 

2. Where the record in an action of which 
the court has jurisdiction fairly presents two 
points, upon either of which the decision might 
turn, and the court fully considers and deter- 
mines both, the decision of neither can be re- 
garded as an obiter dictum, and the judgment 
is authoritative on both points. 

3. Under the clause of the statute of Califor- 
nia authorizing the formation of water com- 
panies to supply cities with pure water, which 
requires the corporation to supply water free of 
charge for extinguishing fires, and other great 
necessities, corporations organized thereunder, 
after supplying certain preferred uses, are 
bound to the extent of their means, to furnish 
the cities supplied, with water free of charge, 
for irrigating public parks and squares, flushing 
sewers, and for all other municipal purposes, 
except for family and analogous uses. 

[Cited in Reclamation Dist. No. 108 v. Ha- 

gar, 4 Fed. 369.] 
[See note at end of case.] 

In equity. 

S. M. Wilson, for complainant 
L. D. Latimer and Vrooman & Davis, for 
the city of Oakland. 

SAWYER, Circuit Judge. This is a bill in 
equity by [Loring P. Hawes] a stockholder of 
the Contra Costa Water Company, a corpora- 
tion formed under the act of 1858, to supply 
the city of Oakland and other places with 
pure water, against the corporation, its ofla- 
cers, and the city of Oakland, to restrain said 
corporation from furnishing, and said city of 
Oakland from taking, water without charge 
for watering public squares, parks, or flush- 
ing sewers, or other like municipal purposes. 
The city of Oakland demurs to the bill. The 
only question presented on the merits, arises 
upon the construction of a provision in the 
fourth section of the act of 1858, under which 
the water company was organized, which, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Reporter, 100, 
contains only a partial report.] 

2 [Affirmed in 104 U. S. 450.] 



after giving precedence to certain specified 
uses, provides that corporations organized un- 
der the act, "shall furnish water to the ex- 
tent of their means, to such city and county, 
or city, or town, in case of fire or other great 
necessity, without charge." St. Cal. 1858, p. 
219. The question is, whether the water 
company, under the words, "other great 
necessity," is bound to furnish, without 
charge, water for irrigating public squares 
and parks, flushing sewers, and other like 
municipal purposes. The counsel for the city 
of Oakland insist that the construction of this 
act has been settled in favor of the city by 
the supreme court of California; and that this 
construction by the highest court of the state 
of a statute of the state, is controlling in the 
national courts. They rest upon this con- 
struction, and decline to regard the question 
as an open one, or to argue .the point as an 
original proposition. This being a state stat- 
ute in no way trenching upon any of the 
powers of the national government, or any 
rights guaranteed or protected by the con- 
stitution of the United States, a construction 
by the highest court of the state would be 
controlling and conclusive in the national 
courts, as has often been held by the supreme 
court. Walker v. State Harbor Com'rs, 17 
Wall. [84 U. S.] 650; Bailey v. Maguire, 22 
Wall, [89 U. S.] 230; Christy v. Pridgeon, 4 
Wall. [71 U. S.] 196; Leffingwell v. Warren, 
2 Black [67 U. S.] 603; South Ottowa v. Per- 
kins, 94 U. S. 260; Railroad Tax Cases, 92 
U. S. 576. The complainant insists that the 
construction relied on by the defendant is but 
a dictum, ^or if otherwise, that the supreme 
court had decided the same point the other 
way in a prior case, and that this court is 
authorized to exercise its own judgment in 
the matter, the point not being yet settled by 
the state courts. It, therefore, becomes nec- 
essary to Inquire whether there has been an 
authoritative construction by the state courts 
of the words, "other great necessity." The 
first case cited is City and County of San 
Francisco v. Spring Val. Water Works, 39 
Cal. 473. This was an action by the city of 
San Francisco against a corporation organ- 
ized under the same act to supply San Fran- 
cisco with water, in which the complainant, 
the city of San Francisco, sought to restrain 
the defendant from cutting off the city from 
the use of water without charge for watering 
the public plazas. and all municipal uses other 
than extinguishing fires. The district courfc- 
sustained a demurrer and dismissed the bill. 
In that case, the discussion and decision in 
the supreme court turned upon the language 
of another act, passed at the same session, 
granting certain rights to George Ensign and 
others, and known as the "Ensign Act" (St. 
1858, p. 254), the rights under said act hav- 
ing become vested in the defendant in the 
action. The supreme court held that the 
rights of the parties must be determined by 
the provisions of the Ensign act; and that 
under its provisions, which are different from 
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those now in question, the defendant was 
only obliged to furnish water free of charge 
lor the purpose of extinguishing fires until 
water should be introduced by some other 
party; and as it did not appear that any 
other party had introduced water, it was only 
required to furnish water free of charge to 
extinguish fires. Had this been all there was 
in the bill, the judgment of the district court 
would, doubtless, have been affirmed. But 
the bill also set up, as matter of estoppel, 
facts showing that the rights of the parties 
had been adjudicated against defendant in a 
former action. The court held this matter to 
be well pleaded, and if true, to constitute a 
valid estoppel, and apparently, on that 
ground, held that the demurrer should have 
been overruled. The judgment on this point 
was accordingly reversed, with directions to 
overrule the demurrer. But since there was 
an answer filed with the demurrer denying 
the matter of estoppel, the order denying a 
temporary injunction was affirmed. There; 
was no construction whatever of the language 
of the act now in question, nor does it ap- 
pear to have been considered or discussed by 
either court or counsel. 

The case having been remanded to the dis- 
trict court, and the complaint having been' 
amended so as to show that water had in 
fact been introduced by another corporation, 
the San Francisco City Water Worlds, whose 
rights had been assigned to defendant, an- 
other trial was had, and judgment again ren- 
dered for defendant, and a second appeal 
taken. On the first appeal, and on the first 
hearing of the second appeal, "it was assum- 
ed by court and counsel that the rights and 
obligations of the defendant were to be ascer- 
tained by reference to the act of April 23, 
1858 (the Ensign act). City and County of 
San Francisco v. Spring Val. Water Works, 
48 Cal. 509, 514. A rehearing having been 
granted, the opinion delivered on the first 
hearing of the second appeal is not reported. 
But on the rehearing, a new point was made 
that the Ensign act, upon which the former 
decisions turned, was unconstitutional and 
void; and this point the court sustained in an 
elaborate opinion. The defeated party not 
being satisfied, another petition for rehearing 
was filed; and the court again at the follow- 
ing term discussed tlae point at length in de- 
nying the petition— two of the justices deliver- 
ing opinions maintaining the unconstitution- 
ality of the act, and one justice a dissenting 
opinion. In these opinions the only points dis- 
cussed are the unconstitutionality of the' En- 
sign act; and the point, that, conceding it to 
be unconstitutional, the defendant was- still 
liable to supply water without charge for all 
municipal purposes, except "sprinkling 
streets," as successor of the- San Francisco 
City Water Works, under the city ordinances 
by which that corporation acquired its rights; 
The court did not discuss the meaning of thfe 
clause in the general act, "in case of fire, or 
other great necessity," nor do counsel appear 
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to have discussed the meaning of that clause. 
At the conclusion of the opinion on the re- 
hearing, it is said, it is true, that "tested by 
the general law under whidh the defendant 
was organized it is under no obligation to fur- 
nish water to the city and county free of 
charge, except for the extinguishment of fires 
during the pending thereof." The learned 
justice must have labored under some mis- 
apprehension here, for the phrase, "for the 
extinguishment of fires during the pendency 
of the same," is not in the general statute, 
but in the Ensign act (St. 1858, p. 255, § 3),— 
the statute held to be unconstitutional. The 
clause in the general act is "in case of fire 
or other great necessity." Id. p. 219, § 4. 
But, be this as it may, there is here no at- ■ 
tempt to define the words "other great ne- 
cessity." In the second opinion of the same 
learned judgeMlie opinion on denying- the 
second petition for rehearing— the words "in 
case of fire or other great necessity," are 
casually referred to In discussing the point 
asto the liability of defendant under the for- 
mer city ordinances as successor of the San 
Francisco City Water Works. But no at- 
tempt is made to construe them. 48 Cal. 525. 
The only other allusion to the ph"rase is by 
Mr. Justice McKinstry in his concurring opin- 
ion; and, apparently, for the pui*pose of cut- 
ting off any pretense that might afterward 
be made that the court had construed the 
clause. He says: "I express no opinion as to 
the precise meaning of the phrasfe 'other 
great necessity.' On the former appeal, and 
before I came to the bench, it was held by 
all the justices qualified to sit in this case, 
that these words did not include every mu- 
nicipal purpose. I shall assume that the con- 
sti'uction given by the court is correct." 48 
Cal. 531. I do not myself find any such ex- 
press holding in the reported opinion on that 
appeal, ^or any allusion whatever to the 
clause. The justices probably entertained 
that opinion, but may not have found it nec- 
essary to express it in view of the point upon 
which the decision was rested. It is now in- 
sisted by the complainant, that since the judg- 
ment of the disti'ict. court was affirmed, the 
judgment necessarily determmes that the 
words, "other great necessity," do not em- 
brace the municipal uses now being supplied 
to the city of Oakland free of charge as stated 
in the bill. It is evident from what has al- 
ready been said, that the court did not in- 
tend to give a specific construction to the 
clause, "other great necessity." This Infer- 
ence arises from the* questions actually dis- 
cussed by both counsel and -court, and the 
points expressly decided. Besides, that -idea 
is e35>ressly" excluded by the language- of Mr. 
Justice afcKinstry. The matter, it must be 
confessed, is left in a somewhat uncertain 
condition, technically speaking; but upon a 
careful consideration' of thfe^ several- cases- as 
reported the followin'g seems-to-be^th^'reSult: 
The city sought to restrain' thfe water com- 
pany from cutting off- water free- of chaVge 
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for all municipal purposes except extinguisli- 
Ing fires, and this was the question litigated; 
while the court was of opinion that there 
were some municipal purposes for which de- 
fendant was entitled to charge, and on that 
ground held the city not entitled to the in- 
junction sought, without determining for 
what specific purposes a charge might he 
made, or for what specific purposes other than 
extinguishing fires, water must be furnished 
free of charge— that question not having been 
presented by counsel in their numerous and 
voluminous arguments. And so the court it- 
self held, when the question was next pre- 
sented in the case which will now be consid- 
ered. 

After the decisions In these cases, the 
Spring Valley Water Works threatened to 
shut off water before then supplied for water- 
ing plazas and like municipal uses, and the 
board of supervisors passed a resolution em- 
powering and directing the mayor in that 
case to make connections with the pipes of 
the water company wherever water should 
be required for municipal purposes; and an 
ordinance was introduced with similar and 
further provisions, and passed to print. 
Whereupon the Spring Valley Water Works 
presented a petition to the supreme court 
alleging that it was only bound to supply 
water free of charge for extinguishing fires, 
and setting up the prior litigation before 
considered, claiming that the judgment in 
said case settled the rights of the parties 
in favor of the company, and that the matter 
was res ad judicata; also, the subsequent 
acts of the board of supervisors, including 
the threatened passage of the ordinance so 
introduced, and praying a writ of prohibi- 
tion. The decision has not yet been reached 
in the official series of the California Re- 
ports, and I cite from the copy reported in 
14 Pac. Law Rep. 218. (Since reported: 
Spring Val. Water Works v. City and County 
of San Francisco, 52 Cal. 112.) A certified 
copy of the petition and the printed argu- 
ments of counsel in the case have been fur- 
nished me. In deciding the case, the court 
briefly hold that the writ of prohibition re- 
tains its character in the nature of a preroga- 
tive writ to be issued in the sound discretion 
of the comrt, and that in this case it would 
not be a proper exercise of discretion, to issue 
it The opinion of the court then proceeds 
as follows: 

"The parties have requested the court to 
place an interpretation upon the language 
of the fourth section of the act of 1858, 
which is as follows: 'And shall fm-nish wa- 
ter to the extent of their means to such city 
and county, or city, or town, in case of fire, 
or other great necessity, free of charge.' It 
is claimed by petitioner that it has been ad- 
judged by this court, that the city and coun- 
ty is not entitled to water from the pipes and 
mains of petitioner 'free of charge' for any 
municipal purpose, except for the extinguish- 
ment of fires; that such is the effect of the 



judgment in City and County of San Fran- 
cisco T. Spring Valley Water Works, 48 Cal. 
493. A reference to the report of that case- 
will show that the question discussed in the 
briefs, and the only questions considered in 
the opinions of the justices, was the validity 
or constitutionality of the 'Ensign Act.' It 
seems to have been assumed by counsel and 
court that a determination that the 'Ensign 
Act' was void must involve a complete re- 
versal, and not a modification of the judg- 
ment of the district com-t. Counsel did not 
then indicate their respective views (in case- 
it should be held that water corporations 
were not compelled to furnish water for all 
purposes), as to the pm-poses for which the- 
company might charge for the water, and 
as to the purposes for which it might be- 
eompelled to furnish water free of charge. 
It is said, however, that inasmuch as the 
complaint was filed by the city and county 
to enjoin a threat on the part of the Spring 
Valley Water Company to cut off water for 
all purposes, except in case of fire, and as 
judgment was rendered for defendant, such 
judgment necessarily involved a determina- 
tion that the company was entitled to refuse 
to furnish water free of charge for any other 
purpose than the extinguishment of fires. It 
is plain from the opinions therein rendered 
that no such result was contemplated by 
the judges. In the opinion, on rehearing, of 
Mr. Justice Crockett, concm-red in by Mr. 
Justice Niles, and in this particular by Mr. 
Justice Rhodes, the obligation of the Spring 
Valley Water Works is described as being an 
obligation to furnish water free of charge 
'in case of fire or other great necessity.' 
Page 527. And Mr. Justice McKinstry, in 
his concurring opinion (page 531), says: 'The 
general lavf requu'ed all water companies 
to furnish water to the extent of their means, 
and free of charge, to the city or to^Ti to 
which water was conducted "in case of fire 
or other great necessity." I express no opin- 
ion as to the precise meaning of the phrase 
"other great necessity.' " On the former ap- 
peal, and before I came to the bench, it was 
held by aU the justices qualified to sit in 
tlis case that these words did not include 
CTery municipal purpose. 

"Under these circumstances, even if the 
technical effect of the judgment in City and 
County of San Francisco v. Spring Valley 
Water Works, is broader than the views ex- 
pressed by the justices would warrant, I 
am of opinion that the case should be held 
to be authority only to the extent of a de- 
termination that the company is not bound 
to furnish water to the city free for all pur- 
poses. But the claim of the city and county, 
in the action of the City and County of San 
Francisco v. Spring Valley Water Works, was 
based on an assertion that the rights and 
duties of the defendant, so far as furnish- 
ing water to the city is concerned, were cre- 
ated and controlled by the Ensign act, and 
by the ti'ansfer from the city water works 
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to the' Spring VaUey Water Works; and 
that by virtue of said act and transfer the. 
obligation was imposed on the Spring Valley 
Water Works to furnish water for all pur- 
poses. The pleading on the part of- the plain- 
tiff did not allege that there were any 'great 
necessities' for which the water should be 
furnished free, and in the absence of such 
allegation, the judgment of the court only 
determined that the city and county was not 
entitled, as it daimed, to free water for all 
purposes. The decision and judgment . did, 
however, determine that the defendant was 
bound to furnish water to the city and county 
free of charge 'in case of fire or other great- 
necessity.' The meaning of these words is 
still an open question." 14 Pac Law Rep. 
219, and 52 Cal. 118, Thus the court construes 
its own prior decisions, and declares that it 
did not intend to give an authoritative con- 
struction on the disputed point. 

The court then proceeds to construe the 
phrase, "other great necessity," in connec- 
tion with the other provisions of the act, 
and distinctly holds that, to the extent of 
its means, "it is the duty of the Spring Val- 
ley Water Works to furnish water free to 
the city and county in case of fire, and also 
in case it is demanded for irrigating the parks 
and -squares, watering streets, flushing the 
sewers, and in case of any other demand 
based on a. requirement which is incidental 
;to the discharge by the supervisors of their 
duty as local legislators, except when it is 
to be used by human beings for family pur- 
poses;" but that said company "may charge 
the ordinary rates (when they shall have 
been fixed in the manner required by the 
general law) for water- supplied for di-inking 
and culinary purposes; for purposes of lava- 
tion, and for domestic uses to the inhab- 
itants or occupants of various institutions, 
penal or charitable, established by or imder 
the control of the city and county govern- 
ment, to the public schools, and to the public 
offices." 14 Pac. Law Rep. 220, and 52 Cal. 
122. ' But it is now insisted that this construc- 
tion is obiter dictum, and therefore of no 
controlling force, because the court having 
determined that there was no proper ease 
for the issue of a writ of prohibition, it was 
•not authorized to go fm*ther and determine 
the merits. I know of nothing to prohibit 
the court from determining every point that 
is properly presented by the record where 
it has jurisdiction of the case. The ques- 
tion as "to the propriety, of issuing the writ 
was not jurisdictional. The court had au- 
thority to issue the writ in^a proper case, as 
it has to issue an injunction, or to cancel 
a deed in a proper case; and the question 
was, not whether the court had jinrisdiction 
to issue a writ of. prohibition, but whether 
the petition presented a proper case for its 
exercise. There were two grounds relied on 
to show that there was not a proper case for 
exercising the jurisdiction: (1) That the 
board of supervisors is a legislative body .hav- 
llFED.CAS. — 55 
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tng a discretion to pass ordinances, and that 
the court ought not to interfere with its leg- 
islative discretion in advance on the hypoth- 
esis that it intends to pass an^ illegal or- 
dinance, especially when it can not be known 
in advance what its intention as a legis- 
lative body is; (2) that the city had a right 
to the water claimed, and a right to take 
the measures alleged to secure it in case the 
petitioner should shut it off; and for that 
reason, also, there was not a proper case for 
the prohibitory writ Both grounds were dis ' 
tinctly and squarely presented by the record, 
and relied on, and the latter more especially 
fully argued by counsel. The com't might 
just as well have rested its decision on the 
second ground, if found good, without noti- 
cing the first, as upon the fii'st without noti- 
cing the second. " Or it might, if thought prop- 
er, have decided both, as it did. It is a mat- 
ter of almost every day occurrence that the 
record presents two or more points, either 
of which, if sustained, would determine the 
case, and the coiu;t decides them all. In such 
case it can no more be said that one rather 
than the other is obiter. In this case the 
court was earnestly pressed by counsel on 
both sides to' decide the case on the merits,, 
and give an authoritative construction of the 
statute. The great anxiety was to ascertain 
the rights of the respective parties, and the 
mode was of no consequence. In fact, the 
great burden of the arguments of counsel-was 
on the construction of the statute, and the 
court elaborately considered this one point, 
two justices discussing it fully in separate 
opinions, and saying very little on the other, 
one of them not referring to it at all. It was 
the very point upon which the earnest strug- 
gle hinged. It :was the point most distinct- 
ly and thoroughly considered by the court; 
and it was distinctly and expressly determin- 
ed. After the decision three, elaborate print- 
ed arguments were filed in support of a 'pe- 
tition for rehearing upon the second point 
by some of the ablest counsel in the sta!te— 
one of seventy-one, one of thirty-two, and 
one of twenty-four closely-printed pages- 
one of the arguments being by counsel rep- 
resenting the individual stockholders, who 
appeared as amicus curiae. All of these dis- 
cussions were upon the merits, the rights of 
the parties xmder the statute, the first point 
only being mentioned by the counsel in one 
of the arguments at the close, where, after 
finding the decision to be against their claim, 
they asked the court that a rehearing be 
granted in order that all the decision, saving 
that relating to the remedy might be with- 
drawn, leaving open the other questions on 
the construction for future discussion. Coun- 
sel in that case certainly did not regard the 
construction of the statute as obiter. The 
court denied the rehearing, and the decision 
stands as the solemn judgment of the com-t. 
The other point received and required very 
little attention from the court or counsel. To 
say now that the construction of the statute 
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was merely obiter, is to say tliat a vast 
amount of labor, research, energy, and anxi- 
ety was expended by counsel and court to no 
useful pur:pose. 

Spealxingr of dicta, in Cohens v. Virginia, 6 
Wheat. [19 U. S.j 399, Chief Justice Mar- 
shall says: "It is a maxim not to be disre- 
garded, that general_expressions in every 
opinion are to be taken in connection with the 
ease in which those expressions arc used. 
If they go beyond the case they may be re- 
spected, but ought not to control the judg- 
ment in a subsequent suit where the very 
point is presented for decision. The reason 
of this maxim is obvious. The question ac- 
tually before the court is investigated with 
care, and considered in its full extent. Other 
principles which may serve to illustrate it 
are considered in their relation to the case 
decided, but their possible bearing on all 
cases is seldom completely investigated." In 
the present instance the court did not go 
beyond the record, for the construction of the 
statute was distinctly presented by the rec- 
ord as one point for decision. "The ques- 
tion" was "actually before the court," "in- 
vestigated with care, and considered in its 
(full extent." It was the very point upon 
which nearly all the efforts and research 
of counsel and court were actually expended. 
The discussion did not, in any sense, serve to 
illustrate the other point Indeed, it had no 
relation whatever to it. It was a distinct, 
sepai-ate, and independent point, and the only 
one in the case that counsel or parties prac- 
tically cared anything about- 

The form of the proceeding was merely the 
means to reach the end sought— of detei*min- 
ing the rights of the parties under the act. 
The case comes fully up to the requirements 
indicated hy Chief Justice Marshall to consti- 
tute an authoritative decision. 

In answer to an objection that a point de- 
termined by the supreme court, relied on by 
the opposing parly, was a mere dictum, I 
had occasion to say in Starr v. Stark [Case 
No. 13,317], "Both points are fairly and di- 
rectly presented by the record, and the de- 
cision might as well have been put upon 
one as the other, and both are distinctly de- 
termined. We can, therefore, no more say 
that one was not directly adjudicated than 
the other." 

I regard the construction put upon the 
clause in controversy by the supreme court, in 
the prohibition case cited, as authoritative, 
and being so, I rest my decision upon that 
case, without examining the question as an 
original proposition. It follows that the de- 
murrer must be sustained, and the bill dis- 
missed, and it is so ordered. 

[NOTE. From this decree the complainant 
appealed to the supreme court, where, in an 
opinion by Mr. Justice jNIiller, the decree of the 
circuit court was affirmed, upon the ground that 
the appellant had shown no standing in a court 
of equity in himself to prosecute the suit. 104 
TJ. S. 450. Conceding appellants' construction 
of the company's charter to be correct, there 



is nothing which forbids the corporation from 
dealing with the city in the manner it has 
done." It was held that the directors were ca- 
pable of acting more understandingly upon the 
matter than a single stockholder, who did not 
even show to the court that any efforts had 
been made upon his part within the corporation 
itself. The injury, if any existed, was to the in- 
terests of the corporation, and that body alone 
had a right to sue.] 
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HA WES V. COOK et al. 

[5 O. G. 493; Merw. Pat. Inv. 244.] 

Circuit Court, N. D. New York. July 9, 1873.. 

Patent— Want op Novelty — Who Liable fou 
Use op Patext. 

^ 1. A hotel register in which the side margin 
IS occupied with printed advertisements, while 
the middle is left Vacant, to he filled from day 
to day with the names of guests, is the proper 
subject, if new, of a valid patent. 

2. The objection that the patent should be for 
a design, or that the book should be copyrighted, 
overruled. 

3. A claim for a "hotel register with the mar- 
gin of its leaves occupied with advertisements," 
&c., held not to be limited to a book containing 
advertisements upon its side margins. Such 
registers are novel, although city directories 
have been published before with advertisements 
interspersed. 

4. The keeper of a hotel who keeps such a reg- 
ister is a user of the invention, and liable as 
such. 

[This was a suit by Charles L. Hawes 
.against John L. Cook and others for the in- 
fringement of letters patent No. 63.SS9, grant- 
ed to plaintiff April 16, 1S07, for an ad- 
vertising hotel register.] 

HUNT, Circuit Justice. This is a suit in 
equity for an infringement of a patent for an 
advertising hotel register obtained by the 
plaintiff. The plaintiff's patent is proved, 
and the use by the defendants of a register 
upon a similar plan is also proved. The de- 
fendants object to a recovery by the plaintiff 
on the following grounds: (1) That the 
structure described in the specifications of 
the plaintiff's patent is not a patentable in- 
vention. (2) That the claim of the plaintiff 
is limited by its terms to the display of ad- 
Tertisements_ on the margin of the leaves of 
the book. (3) That the defendants are not 
users of the invention within the meaning of 
the law of patents. (4) That the patentee 
could properly claim nothing more than a 
new design, and should have taken his pat- 
ent for the design under the act of March 2, 
1861 [12 Stat 246], or else had the book copy- 
righted. (5) The city directories put in evi- 
dence showed a prior use of the invention, 
and this patent is therefore void. 

The case of this plaintiff against Wash- 
burne [Case No. 6,242] was tried one j'ear 
since before Judge Woodruff, at the June cir- 
cuit A copy of his charge and of the points 
made is before me. That suit was for a 
violation of the same patent aad the facts in 



[11 Fed. Cas. page 867] 

evidence were tlie same as in this suit 
Judge Woodruff had before him the precise 
objections that are now made, overruled 
each of them, held the patent to be good, and, 
under his charge, the jury found for the 
plaintiff. Thig furnishes an authority which 
is obligatory on me at the circuit, and, con- 
sidering which, I find no difficulty in holding 
that the plaintiff must recover, in this suit 
Let a decree be entered for the plaintiff, 
with the usual order of reference to ascertain 
damages. 

NOTE. It will be observed that the presid- 
ing judge, without expressing any opinion upon 
the merits of the case, placed his decision upon 
the ground that the court were hound by the 
rulings in the case of Hawes v. Washburne 
[supra], which was upon the same patent, and 
involved nearly the same questions. 

[For other cases involving this patent, see 
note to Hawes v. Antisdel, Case No. 6,234.] 
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' HAWES V. GAGE. 
[5 O. G. 494; ■ Merw. Pat Inv. 244.] i 
Circuit Court N. D. New York. Oct, 1871. 
Patents— iNFKiSGEMEZiT— Slight Variatiok— 
I)amages — ^Who Liable. 

1. The specification of a patent for a hotel- 
register, in which the alternate leaves were d^ 
voted to advertisements, the patentee stated 
thatthe interleaves might be of bibulous or sized 
paper, the former being preferable, but m his 
claim he specified only bibulous paper; and it 
was held that he had secured to himself only 
such a register when the leaves were of the tmd 
so specified. 

2. It was left to the jury to determine wheth- 
er the defendant had infringed the patent by 
using such a register with interleaves of a pa- 
per known as yellow medium paper and occu- 
pying a middle ground between bibulous paper 
and sized paper; and the jury found for the 
plaintifE. 

3. In estimating the damages the jury should 
consider the amount which the plaintiff might 
have obtained from those who would have ad- 
vertised in his register. 

4. The keeper of a hotel who uses such a reg- 
ister trespasses upon the rights of the patentee, 
and is liable to him for the infringement 

[This was a bill in equity by Charles L. 
Hawes against William C. Gage for in- 
fringement of letters patent No. 68,889, grant- 
ed to plaintiff April 16, 1867, for an advertis- 
ing hotel register.] 

James A. Allen, for plaintiff. 
N. B. Smith, for defendant 

WOODRUFF, Circuit Justice (charging 
jury). This case, as presented by the coun- 
sel, is an instance of which we have very 
many in the administration of the law of 
patents, in which a patentee has come into 
court with a daim, which, in its immediate 
consequences to the defendant, and its direct 
pecuniary result to the plaintiff, seems of 
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small importance. The amount of damages 
sustained" by this plaintiff for the particvdar 
infringement if it be an infringement of his 
patent which is the subject of complaint 
here, no doubt it has occurred to your minds 
would not be worth pursuing at the expense 
of a lawsuit It cannot be upon any just 
estimate of this evidence that the actual 
damages sustained by this particular in- 
fringement here is at all adequate to the ex- 
penses of the trial; and the plaintiff's coun- 
sel says to you frankly that it is not that 
which is the object of this prosecution- The 
object is to establish his right and place 
himself in a situation in which he can- enjoy 
the fruits of his invention by establishing and 
bringing to the notice of the people who may 
attempt to use this invention that it is his 
property. And in this point of view these 
suits are often of immense importance to the 
plaintiff. By way of illustration I might 
call your attention to a patent with the sub- 
ject of which you are all doubtiess familiar. 
Ellas Howe obtained a patent for what had 
never before been used in the construction 
of the sewing-machine— for a needle having 
its eye at the point; a very simple thing. 
He might have found an individual using one 
of these needles, and brought an action 
against him; but of what consequence would 
have been the damage in a single case? 
However, to Elias Howe it was of immense 
importance— an importance which was illus- 
trated in the large fortune which I believe , 
he realized as the result of his ingenuity; 
that the partent was his, and that all who 
attempted to use it might know that they 
were using a thing of which he was the pat- 
entee. That illustrates the importance of 
such cases, and what I understand the 
plaintiff's counsel to concede, is the mahi ob- 
ject in bringing this action— to establish the 
right to that to which he claims his client 
is entitied under the laws of the United 
States; in which he should be protected that 
he might as Elias Howe did, if it is but one 
cent from each needle, derive, as the product 
or the result of his invention, that one cent 
and thereby by the accumulation of cents, 
derive the profit to which he is entitied. 

Another suggestion, gentiemen. If the pat- 
ent itself is of more or less importance, so 
long as it is useful, and so long as it is se- 
cured to the patentee by the laws of the 
United States, he is to be protected. If the 
patent is of small importance he is not so 
fortunate as the man who has made an in- 
vention of greater importance. But they are 
alike to be protected. A man that has a 
small farm is as much entitied to be pro- 
tected in the enjoyment of it as a man who 
owns his thousands of acres. We do not 
deal with cases in courts of justice by com- 
parisons of value or interest. We try to pro- 
tect the poor as well as the rich. And if 
this patentee has realized profit so that he 
can come here apparentiy relieved from the 
necessity of labor, it is a fortunate thing. 
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We, however, have nothing to do with that 
question. For certain territoiy in this state 
the plaintiff has purchased the interest. If he 
has any rights he is to he protected, and you 
will protect him so far as the evidence calls 
upon you to do so. 

I come, then, to consider what the patent is. 
Now, the plaintiff here claims that John L. 
^Mitchell invented an improved hotel-register 
—and the granting of the patent itself is evi- 
dence that he did 2— that it was new. The 
patent proves, in the absence of any counter- 
vailing testimony, that it was new, that it 
is useful; prima facie, it is to be deemed use- 
ful. The defendant was not precluded by it. 
He had a right to offer any testimony he 
chose to show that it was not useful. But 
if the patentee was the first inventor it will 
be your duty to find that it was new and 
useful on this evidence. Then, unless it is 
proved that it is of no utility whatever, and 
that, in the face of the judgment of the pat- 
ent office of the United States on this sub- 
ject, he is entitled to be protected in it ac- 
cording to lis true interpretation. 

According to the description given in his 
patent it "is plain— and it is plain according 
to the examples produced here— that this 
was a thing intended to serve the purpose 
of furnishing, first, a new mode, plan, or de- 
vice for furnishing to traders and men of 
business a novel and peculiar vehicle for ad- 
vertising; one that should bring to the eye, 
as was supposed, of a great number of per- 
sons, especially transient persons, these ad- 
vertisements; who would have before their 
eyes, it may be, the very thing advertised 
they had come to buy; they could not look 
over the register to see who had arrived, 
scarcely open its leaves for the purpose of 
registering their names, without their eye 
falling upon some advertisement, or some 
series of advertisements. In that way a no- 
toriety would be given to the advertisements 
which it was supposed would be desirable. 
And it seems by the proof that they had 
found in practice a number of persons will- 
ing to pay for the insertion of their cards in 
the register the amounts that have been 
named— willing to pay for that as a useful 
mode of advertising their trade or business. 
In my judgment it is clearly apparent that 
the invention had another object in view. 
It was to furnish to some extent— greater or 
less— by this interposed leaf a blotter to the 
names that should be written, making the 
book very convenient to hotel-keepers, and 
also answering another purpose: To pre- 
serve the names thus written from being ob- 
literated or effaced. 

The patentee in his specification has 
chosen to describe this register as one in 
which the interleaf may be made of bibulous 
or of sized paper, the former being preferable. 
He prefers, he says, the bibulous paper, and 

2 [Patent No. 63,924 was granted to J. L. 
Mitchell, AprU 16, 1867.] 



yet he claims in the description of his patent 
that this book may be constructed and the 
advertisements displayed upon the interleaf 
pages made of one or the other. Now, if he 
had described the patent in that way, and 
it had been deemed valid for that purpose, 
it would have embraced a book that con- 
tains the interleaf with the advertisements, 
whether the -interleaf was of bibulous paper 
or of sized paper with the advertisements 
thereon. But the law requires a patentee, in 
describing his invention, to give not only 
such description as will enable the people to 
make it, when its term of exclusive use has 
expired, but in order that the community may 
be apprised of precisely what he claims to 
be his invention, it requires him to state in 
distinct terms what he claims. By that he 
must stand or fall when he comes into a 
court of justice with his patent If, through 
ill advice, or misapprehension, or ignorance, 
his claim does not cover all that he is really 
entitled to, the court and jury cannot help it. 
That is his misfortune. He must bear it. 
The law provides for his rehef in another 
mode. On discovering that his claim does 
not cover all his invention, through some 
mistake or fraud, he can go back to the pat- 
ent otfice, surrender his patent as imperfect, 
and take out another in the place of it that 
shall embrace the whole invention— a thing 
that is very commonly done. The patentee 
here has limited his claim. I don't say 
whether it is broader or narrower than that 
to which he was entitled, but it is limited, 
and he must stand by what he claims. 

(The court here read the claim from the 
patent.) 

. Having thus stated his claim exactly no 
third party would suppose that he claimed an 
interleaf of sized paper, although he says 
that just such a book in other respects might 
be made of bibulous or sized paper. First he 
says he prefers bibulous paper, and then he 
says he claims bibulous paper. I say, there- 
fore, that the true interpretation of this pat- 
ent is that he has secured by it the right 
to the exclusive introduction or use of a 
hotel-register or interleaf with advertisements 
printed thereon, that interleaf being made of 
bibulous paper; and unless the defendant 
here has used just such a register the plain- 
tiff is not. entitled to recover. Now, it is not 
necessary, perhaps, for me to define to you 
what bibulous paper is. It is quite obvious. 
The term "bibulous" is to drink in— paper 
that wiU drink in moisture to which it is ap- 
plied. It comes from the word bibo, mean- 
ing to drink in— absorb. If the patentee had 
had occasion to describe some portion of his 
structure, and had indicated in it that it 
was to be supplied with soft paper as dis- 
tinguished from hard, nobody would have 
thought that he was entitled to be protected 
in the use of soft paper, because the manu- 
facturer said he did not make paper called 
by that name. The patentee is not restricted 
to any technical name used by the manu- 
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faeturer in designating tlie paper he manu- 
factures. So that the question here in ref- 
erence to the infringement is whether the 
defendant has nsed paper that, within the 
fair meaning of that term, is ahsorbent or 
bibulous paper. The specification seems to 
indicate that the patentee had in view a dis- 
tinction between bibulous paper and sized 
paper. Therefore the testimony of Mr, Van 
Benthuysen on that subject is important. If I 
have understood him correctly he says that 
yellow sheet wouldn't be known as sized -pa- 
per; that sized paper is imderstood as paper 
that is prepared in the mode tliat he de- 
scribed, with the animal-size spread upon the 
surface, and that when it is completed it is 
adapted for writing. Neither is it blotting- 
paper, as known to the art— that is, made in 
the manner which he described without any 
size to harden it On the conti*ary, it is 
deemed desirable to make it as soft or 
spongy as it can be made, that its absorbing 
qualities may be as large as possible. But 
that this paper is known as yellow medium, 
and that it occupies, as he describes, a me- 
dium groimd. In respect , to its absorbent 
qualities he thinks it occupies a middle posi- 
tion between sized paper as known and blot- 
ting-paper as known in the trade. 

Now, gentlemen* it will be for you to say 
upon this evidence and upon" your observa- 
tions of the paper and the tests that have 
been submitted to you of its absorbent quali- 
ties, whether the paper is bibulous paper. 
The counsel rightly insisted to you that 
courts and juries should not favor the avoid- 
ance of a patent by an immaterial variation. 
Quite otherwise; that when, in substance and 
effect, if the useful purpose for which this 
device or thing is intended is the same, it 
should be treated as an infringement; but 
if in substance and effect it is different, it is 
equally true, on the other hand, that it is 
no infringement. Therefore, I leave that 
question to you on the right of recovery, Is 
this in substance a bibulous paper? Its like- 
ness in other respects is not called in ques- 
tion—that it is made a vehicle for advertise- 
ments to 'serve in that respect all the pur- 
poses for which the patent was designed. 
It is for you" to say whether the variation in 
the particular style or kind of paper is sub- 
stantial. If you find it is, then it will be 
yom: duty to find for the defendant If not it 
wiU be your duty to find for the plaintiff in 
establishment of his patent. In that point of 
view the plaintiff will be entitled to such 
damages as he has proved. In such cases the 
law gives him, and it is your duty to find,, 
the actual damage, nothing more. And the 
amount of damages actually sustained is per- 
haps susceptible of ascertainment by you in 
your judgment in view of all the facts proved. 
You have had an account of the profit which 
a party has realized at Lockport and cer- 
tain other places, and may be expected to 
realize from the furnishing of such a book. 
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I do not understand that it is claimed or sug- 
gested that anybody gets a profit fi-om the 
hotel-keeper, and that meets a suggestion 
that has been urged upon your attention that 
the defendant here has allowed somebody to 
put a book upon his counter and then he has 
used it made no profit on it himself. Why, 
gentlemen, that is the very thing that ren- 
ders part of the utility of the mode of dis- 
tribution for which this thing was invented. 
The object is to get a "profit out of the ad- 
vertisers. It is one of the inducements given 
to the advertisers. If this were a question of 
what damages you should give, as punitive 
or vindictive damages, this might be a very 
pertinent fact But gentlemen, that is not 
a question for your consideration here. All 
the plaintiff is entitied to by your verdict is 
the loss which he has sustained. If he has 
sustained any loss in this instance, it is sup- 
posed to be the loss of the chance to get the 
fifteen dollars or whatever other sum he 
could obtain from those various' advertisers 
for inserting their names in this register. I 
think it appears that in a former year a book 
was placed in this same hotel under the pat- 
ent in question. If that be so the proprietors 
of tiie Empire Hotel were not altogether ig- 
norant of the nature of the thing they were 
using, and they, were apprised by the head- 
ing of the book that it was not the same 
thingi However, this question of good or 
bad faith on the part of the proprietor is not 
before you. On the question of computation 
of the profits, the court is somewhat at a 
loss. But you have the materiails, such as 
they are, furnished by the testimony; and in 
your sound judgment if you find for the 
plaintiff under the views which I have sug- 
gested, you will give a verdict for the dam- 
ages which the plaintiff has sustained, in 
your sound judgment by the infringement" 

The jury retired ui^^er the charge of an offi- 
cer, and, after a short consultation, returned 
into court with a verdict in favor of the plain- 
tiff. They assessed the damages at $28.44. 

[For other cases involving, this patent, see 
note to Hawes v. Antisdel, Case No. 6,234.] 
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HAWES V. The JA3MES SMITH. 

District Court D. Massachusetts. 1858. 

Maritime Liens— Repairs — Contkaoted for bt 
Those in Possession. 

The owner of the vessel in this case made a 
contract of sale by which the vendees were to 
have possession of the vessel, and, if not paid 
for within a certain time, possession was to 
revert to the owner. While in the possession of 
the vendees, repairs were put upon the vessel, 
and it was Md that these constituted a lien up- 
on her, which could be enforced after the origi- 
nal owner had resumed possession in conse- 
quence of a breach of the condition. 

[Cited in 2 Pars. Shipp. & Adm. 146, to the 
point as stated above. Nowhere more fully re- 
ported; opinion not now accessible.] 



HAWES (Case No. 6,240) 



[11 Fed. Cas. page 870] 



Case ISTo. 6,239. 

HAWES V. MANN. 
[8 Biss. 21.] 1 
Circuit Court, N. D. Illinois. July, 1876. 

CONTEYANCES — FbMMES CoVEKT — ACKNOWLEDG- 

siEST OF Deed— Illinois Act of 1869. 

In Illinois, under the act of 1869, it is not nec- 
essary that a femme covert should acknowledge 
her deed in order to render it valid. 

In equity. Bill to foreclose a mortgage. 
The facts of this case were, that O. L. Mann 
had subscribed for ?20,000 of the capital 
stock of the National Life Insurance Com- 
pany, and gave his notes for the full amount, 
secured by a mortgage on his wife's prop- 
erty. It appeared that she was unwilling to 
give the mortgage, but finally agreed to do 
so. Mann then took the mortgage to a no- 
tary public, who was his wife's brother, and 
he entered the acknowledgment in due form, 
though Mrs. Mann did not appear before 
him. A bill was filed to foreclose the mort- 
gage, and Mrs. Mann, in her answer, set up 
the claim that the instrument was invalid, 
because it had not been properly acknowl- 
edged. 

George W. Smith, for complainant. 
Goudy, Chandler & Skinner, for defend- 
ants. 

BLODGETT, District Judge. The ques- 
tion is, whether the mortgage was properly 
executed, so as to be binding on Mrs. Mann. 
I think this* propei'ly comes under the provi- 
sions of the act of 1869, which reads as fol- 
lows: "Be it enacted, that any femme 
covert, being above the age of eighteen 
years, joining with her husband in the exe- 
cution of any deed, mortgage, conveyance, 
power of attorney, or other writing of or re- 
lating to the sale, conveyance, or other dis- 
position of lands or other real estate, as 
aforesaid, shall be bound and concluded by 
the same in respect of her right, title, claim, 
interest or dower in such estate as if she 
were sole and of full age, as aforesaid; and 
the acknowledgment or proof of such deed, 
mortgage, conveyance, power of attorney, 
or other writing, may be the same as if she 
were sole." III. Pub. Laws 1869, p. 359. 

Prior to this statute, a femme covert could 
only convey her real estate by acknowledg- 
ing the deed before an authorized oflScer, 
and submitting to an examination separate 
and apart from her husband. The supreme 
court had repeatedly decided that the act of 
1861 did not relieve her from that disabil- 
ity, and that she was still required to ap- 
pear and be examined before an acknowl- 
edging officer as to her willingness to con- 
vey. The present law places the wife on 
the same footing with her husband. If, 
tlierefore, the mortgage had been given by 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Mann and his wife without acknowledg- 
ment, it was competent to prove the signa- 
ture of both, and the instrument would be 
valid. It is no more necessary that a mar- 
ried woman should acknowledge than that 
a married man should, in order to make a 
valid deed. The same proof that would 
bind the husband will bind the wife. The 
statute was intended to give a married 
woman full and complete control over her 
property, and place her on the same footing 
as a femme sole. She might acknowledge 
it as if she was unmarried, and the signa- 
ture could be proven against her the same 
as though she were so. The evidence shows 
tiiat she had delivered it to her husband, 
and he in turn delivered it to the company, 
and she is bound thereby. A decree will, 
therefore, be rendered in favor of the com- 
plainant 



Case No. 6,240. 

HAWES et al. v. MARCHANT et al. 

[1 Curt. 136.] 1 

Circuit Court, D. Rhode Island. June Term, 
1852. 

BoxD OF Debtor— Validity of — JEstoppel. 

1. A valid promise not to arrest a debtor on 
the first execution does not, at law, avoid a 
bond given by the debtor for the prison liberties, 
when arrested in violation of such promise, 
which is collateral merely. 

[Cited in Goebel v. Stevenson, 35 Mich. 184.] 

2. A statutory bond for the liberties of the 
prison, executed by the debtor under duress, 
is void both as against him and his sureties. 

[Cited in U. S. v. Mynderse, Case No. 15,851; 

U. S. V. Humason, 8 Fed. 79; Hazard v. 

Griswold, 21 Fed. 182.] 
[Cited in Patterson v. Gibson (Ga.) 10 S. E. 

10.] 

3. But* if the debtor, with the knowledge and 
consent of one of his sureties, claims and exer- 
cises the right of being on the liberties by vir- 
tue of such a bond, they are estopped to allege 
its invalidity. 

[Cited in Lawrence v. Dana, Case No. 8,136; 
Brant v. Virginia Coal & Iron Co., 93 U. 
S. 336.] 

[Cited in Audenried v. Betteley, 5 Xllen, 386; 
Fall River Nat. Bank v. BufEngton, 97 
Mass. 500; Horn v. Cole, 51 N. H. 295; 
Davidson v. FoHett, 27 Iowa, 220; Shap- 
ley V. Abbott, 42 N, Y. 444; Zuchtmann 
V. Roberts, 109 Mass. 54; Moore v. Metro- 
politan Nat. Bank, 55 N. Y. 43.] 

This is an action of debt on a bond for the 
prison limits. Among other pleas the de- 
fendants [Henry Marchant and others] have 
pleaded, that before Marchant, the debtor 
and principal obligor, was committed to jail 
on the execution of the plaintiffs, they prom- 
ised that if he would deliver to them a ne- 
gotiable promissory note, for the sum of five 
hundred dollars, indoi-sed by a third person, 
they would not have bis body taken on that 
particular execution; and that afterwards, 



1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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and before he was committed to jaU, lie ten- 
dered to the plaintiffs the note agreed on, 
and they refused to accept the same. To 
this plea the plaintiffs demurred, and the 
demurrer having been argued, the opinion of 
the court was delivered by — 

CURTIS, Circuit Justice. This plea shows 
a promise, for a valuable consideration, not 
to commit the debtor to jail on this particular 
execution, which, according to the law of 
Khode Island, was returnable at the end of 
six months from its teste, and upon its re- 
turn unsatisfied, the creditor would be enti- 
tled to take an alias execution, to which the 
promise in question did not extend. In other 
words, the plea shows a valid promise, by 
the creditors, not to take the body of the 
debtor in execution until after the lapse of 
six months from the teste of the execution 
issuing on the judgment. 

Two questions arise. The first is whether 
this promise operates to suspend the legal 
right of the creditors, so as to render its ex- 
ercise a trespass, and to make the imprison- 
ment of the debtor, on the execution, duress- 
And the second is, whether, if the imprison- 
ment was thus illegal, the bond was void. 

Upon the first of these questions I am of 
opinion that the promise of the creditors was 
merely a collateral engagement, which had 
no effect whatever upon the execution, or 
upon any right, or power, which by law arose 
from it. The case is analogous to those 
which have been decided upon covenants 
not to sue for a limited time. Such cove- 
nants are held not to affect the right, but to 
be collateral and independent, because, among 
other reasons, the damages for the breach of 
such covenants are not necessarily coexten- 
sive with the value of the right agreed to .be 
suspended. The same is true here. There 
is no necessary connection between the dam- 
ages suffered by Marchant in the exercise of 
the plaintiffs' right to imprison, him during 
the six months, and the value to the plain- 
tiffs of that right , 

Moreover, the only ground on which a 
court of law ever holds that a collateral 
promise operates directly on a legal right. Is 
to avoid circuity of action. For this reason, 
a covenant not to sue at any time, or in any 
court, may be pleaded as a bar. But no cir- 
cuity of action would, be avoided by allow- 
ing this promise to operate upon the right 
according to its terms. Marchant would still 
be able to sue for its violation, and recover 
such damages as he might show himself enti- 
tled to. Courts of law cannot, like courts 
of equity, compel the specific execution of 
these collateral promises. They can only 
adjudge damages, and where these are not 
necessarily coextensive with the value of the 
right enforced in violation of the promise, 
they must leave the parties to their separate 
actions in which theic respective rights will 
be enforced, and thus, at last, complete jus- 
tice will be done. It is otherwise in courts 
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of equity, and in those classes of cases in 
which courts of law exercise a summary equi- 
table jurisdiction, as in the discharge of bail 
and some few other instances. But this 
case comes within no such equitable juris- 
diction of a court of law, and the action 
must be tried, and judgment rendered, upon 
the principles of the common law, according 
to which, a promise to suspend, for a limit- 
ed time, the exercise of a legal right,- cannot 
be pleaded as a bar, because it does not oper- 
ate upon the right itself, but is merely col- 
lateral and executory, and though valid and 
binding, is to be enforced like other prom- 
ises, by an action founded upon it, in which 
damages are recoverable, corresponding with 
the injury sustained by the breach of the 
promise. 

After this plea had been decided to be bad, 
the case went to trial upon other issues, and 
the facts and questions on that trial appear 
in the opinion of the court 

CURTIS, Circuit Justice. The obligation 
dedared on is a statutory bond. The officer 
by whom, and the occasion on which, it 
might be taken, the obligee, the precise con- 
dition, and the damages for its breach, are 
all prescribed by the statute of Rhode Island 
entitied "An act for the relief of poor per- 
sons imprisoned for debt" Dig, 166. It 
is to be governed by the laws applicable 
to such obligations, among which is the rule, 
that if a public officer, authorized to take a 
bond, has illegally exerted his official author- 
ity, and thereby compelled the obligee to en- 
ter into an obligation not required by law, it 
IS not binding. This rule is settled by the 
highest authority. 

In U. S. V. Tingey, 5 Pet [30 U. S.] 115, 
the defendant who was a surety of a purser 
in the navy, in a joint and several bond, 
pleaded that the condition of the bond dif- 
fered substantially from the requirement of 
the act of congress, and that the same was 
extorted from the purser and his sureties as 
the condition of his retaining his office. The 
court held the plea good. In conformity with 
this are a great number of decisions, some of 
which are U. S. v. Gordon, 7 Cranch [11 U. 

S.] 2S7; U. S. V. [Case No. 14,413]; U. 

S. V. Gordon [Id. 15,232]; U. S. v. Jlorgan 
[Id. 15,809]; Beacom v. Holmes, 13 Serg. & 
R. 190; Purple v. Purple, 5 Pick. 226. And 
the cases in which it has been held that, if 
the condition of a statutory bond contains 
stipulations which are not required by the 
statute, but separable from those which are 
required, the latter may be enforced and the 
former rejected, silentJy, at least, acknowl- 
edge the same rule, by requiring that the 
one should be separable from the other, and 
by denying all efficacy to those provisions 
which have been inserted- without warrant 
of law. Among -this latter class of cases 
areU. S. v. Bradley, 10 Pet [35 U. S.] 343; 
U. S. V. Linn, 15 Pet [40 U. S.] 315; HaU v. 
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Gushing, 9 Pict. 395; Van Deusen v. Hay- 
ward, 17 Wend. 67; Ring v. Gibbs, 2G Wend. 
502; Slmnk v. Miller, 5 Barr. [5 Pa. St.] 250. 
The rule which avoids such bonds rests up- 
on the want of authority in the public ofl&eer 
to take them, and upon the policy of guard- 
ing the citizen against oppression by the ille- 
gal exercise of official power. It is well 
stated by Sewall, J., in Ghurchill v. Perkins, 
5 Mass. 541, that where the plaintiff dema'nds 
the fruit of an obligation obtained colore 
officii, it must be shown that the demand is 
justified by some authority of the office, oth- 
erwise it is against sound policy, and is void 
by the principles of the common law. By 
colore officii, however, must be understood 
some illegal exertion of authority, whereby 
an obligation is extorted which the statute 
does not require to be given. If all parties 
voluntarily consent to enter into the bond, 
and the departure from the precise requisi- 
tions of the statute is made by mistake, or 
accident, and without any design to compel 
the obligees to enter into an undertaking not 
required by law, the bond Is not invalid, sim- 
ply because it contains something which the 
statute does not authorize. XJ. S. v. Bradley, 
10 Pet [35 U. S.] 364; U. S. v. Linn, 15 Pet. 
[40 U. S.] 290. Whether it can be enforced or 
not, depends upon the possibility of separat- 
ing the part of the condition authorized and 
required, from the residue of the condition, 
where the condition is not wholly in con- 
formity with the law, and that is the only 
objection to the bond. 

Such being the rules of law, upon all the 
facts, if shown, there can be no doubt this 
bond was invalid. Marchant, having ^v- 
en bond with sureties in the form prescribed 
by the statute, that bond having been ac- 
cepted by the keeper of the jail, and Mar- 
chant having been thereupon permitted to go 
out of the dose jail, and to be and remain 
upon the enlarged limits, and enjoy, what is 
established by law to be the liberty of the 
yard, he had a right to continue to enjoy 
that liberty until the expiration of thirty 
days, the period prescribed by the statute; 
and any interference with that right by the 
keeper of the jail was unlawful. While in 
the possession of this right he was induced 
to enter the close jail by a request of the 
keeper, that he would return thither for the 
purpose of seeing one of the sureties on the 
official bond of the keeper, who was not sat- 
isfied of the sufficiency of the sureties on 
Marchant's bond; he was there detained in 
close custody, and denied the liberty of the 
yard, except upon the condition of furnishing 
another bond, with sureties satisfactory to 
the keeper, and, as the jury have found, the 
bond now in suit was executed by means of 
the duress thus exercised upon Marchant, 
the principal obligor. To this case the lan- 
guage of the court in U. S. v.Tingey, 5 Pet. 
[30 V. S.] 129, is exactly applicable: "There 
is no pretence to say that it was a bond volun- 
tarily given, or that, though different from the 



form prescribed by statute, it was received 
and executed without objection. It was de- 
manded of the partj', and extorted under color 
of office, againstthe requisition of the statute." 
In this case the bond was extorted against 
the requisition of the statute, for that con- 
ferred on Marchant, after the first bond was 
accepted, a right to the liberty of the yard, 
and made his subsequent detention in close 
jail illegal, and required the jailer not thus 
to detain him; and consequently the exaction 
of the second bond was contrary to the stat- 
ute. A veiy able argument has been ad- 
dressed to the court to prove that the cred- 
itors, the statute obligees, who did not in 
any way participate in this illegal exertion 
of authority by the officer, ought not to be 
affected thereby. It is said the jailer who 
takes the bond is a public officer, not ap- 
pointed by the creditors, not in any just sense 
their agent, and that they ought not to be 
made responsible for his acts. This must be 
admitted. But there is a wide difference be- 
tween being responsible for the unlawful act 
of another, and enjoying the fruit of his un- 
lawful act. The former the law does not 
impose upon any one who has not, in some 
way, authorized the act, or voluntarily placed 
himself in a position to answer for it; but 
neither does it allow a third party to obtain 
the benefit of an unlawful act, simply by 
showing his own innocence and freedom from 
responsibility. The ei'editor can have no 
right of action in this case, save through the 
act of the jailer in taking "this bond. It is 
true, the appointment of the jailer was an act 
of the law and not of the party; but the 
party can have no right in this bond, save 
through his act as a public officer, done in 
the lawful exercise of the powers confided to 
him; and having exceeded those powers, and 
compelled the execution of the bond by 
means of such excess, his act can confer no 
right on any one. 

The view which has been taken renders it 
unnecessary to consider the question whether 
simple duress at the common law, operating 
only on the principal, can be taken advantage 
of by the sureties. The case of Huscombe v. 
Standing, Cro. Jac. 187, is certainly in point, 
and it has often been assumed to be good 
law. I am not prepared to say it is not so, 
though it must be admitted that it may lead 
to strange consequences, in a case where the 
surety pays the bond, and comes back on the 
principal to indemnify him, and thus the lat- 
ter is effectually held for a debt, which, ac- 
cording to the case in Cro. Jac, does not 
appear to have been justly due, and which 
he was forced, by duress, to render himself 
Ifable for to the surety, who, at his request, 
enters into the obligation. But it is not nec- 
essary for me either to adopt or reject that 
decision. That was not a statutory bond, 
and the defence was only duress at tiie com- 
mon law. Here the defence is as available 
to the surety as the principal, for it was by 
an illegal exercise of official authority that 
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tlieir signatures were taken and obtained. 
So it was held in XJ. S. v. Tingey [supra], 
which was an action against a surety, and 
the same is true of Churchill v. Perkins [su- 
pra], and Beacom v. Holmes [supra]. See, 
also, Thompson v. Lockwood, 15 Johns. 256. 
But though upon the facts above referred to, 
this bond must be deemed to have been in- 
valid, it remains to consider whether this de- 
fence is open to all these defendants. It ap- 
pears that after the second bond was given. 
Burgess, one of the sureties on both bonds, 
-.called on the attorney of the execution cred- 
itors, and inquired if he was satisfied with 
the sureties on the second bond, and being 
informed that he was, said he would surren- 
• der aiarchant on the first bond; he also said 
If the attorney was not satisfied with the 
second bond he would surrender Marchant 
on that Soon after, "he went to the jail, ac- 
companied by Marchant, and surrendered 
him to the deputy-keeper, the jailer not be- 
ing present He was asked on which bond 
he wished to surrender him, and replied on 
the first bond. The deputy made the proper 
entry on the records, and thereupon Mar- 
chant and Burgess left the jail. It was ad- 
mitted, at the argument, that, for some days 
after this, Marchant continued on the limits; 
but, being advised that the second bond was 
void, he left them, and has since been at 
large. The statute of Rhode Island grants 
to a debtor, imprisoned on execution, the 
privilege of the enlarged limits of the prison, 
"such prisoner first leaving with such sherifiC, 
or keeper of the jail, a bond to the creditor, 
with two or more suflScient sureties," &c. 
When, therefore, Marchant after his surren- 
der upon the first bond, left the close jail, 
and went upon the enlarged limits, he 
claimed and exercised a privilege which 
could rest only upon the previous execution 
of a valid bond, pursuant to the statute; for 
the existence of such a bond was a condition 
precedent to the existence and enjoyment of 
that privilege. 

Further; it was the duty of the jailer and 
his deputy not to allow a debtor on execu- 
tion, who had not given such a bond, to go 
upon the limits, and the violation of this duty 
renders the jailer liable to the creditor for an 
escape. When Marchant was permitted, by 
the deputy-jailer, to leave the close jail, he 
sufEered him to do that which was lawful, 
only if the remaining bond was valid, and 
he subjected his principal to pay the debt i£ 
a valid bond, conformable to the statute, was 
not then left with the jailer. The question 
Is, whether Marchant is estopped to deny the 
validity of the bond he left with the jailer.. 
The law of estoppel by acts in pais has been 
greatly extended in modem times. Its oper- 
ation is so just, that it commends itself lo 
every fair mind; and it is sufficiently exact, 
certain, and safe, when kept within the lim- 
its of the principles upon which it depends. 
Those principles require that, to constitute 
such an estoppel, a party must have, de- 



signedly, made an admission, inconsistent 
with the defence or claim which he proposes 
.to set up, and that another party has, with 
his knowledge and consent, so acted on that 
admission, that he will be injured by allow- 
ing the admission to be disproved; and this 
injury must be coextensive with the estoppel. 

The first inquiry, therefore, is whether Mar- 
chant has made an admission inconsistent 
with the defence he now proposes to set up. 
It is clear that he has; for he has claimed, 
and proceeded to exercise a privilege, which 
he had a right to exercise if he had given 
a valid bond, but which it was unlawful for 
him to exercise if he had not; this privilege 
he claimed of, and received from, a public 
officer, whose duty was violated by the grant 
of the privilege if a valid bond was not left 
with the officer, but who was obliged to grant 
it if a valid bond was left His claim, there- 
fore, was equivalent to an express affirma- 
tion that such a bond was left; for the officer 
was not called on to believe that he meant 
to commit an escape, or that he was doing, 
any thing unlawful. The officer was war- 
ranted in the belief, and undoubtedly did be- 
lieve, that what he was about to do was in 
the exercise of a legal right founded on the 
existence of this bond, left with the jailer in 
compliance with the law; and this belief, 
being justly produced in his mind by the act 
of Marchant, it is the same as if a direct and 
positive affirmation had been made, in terms, 
by Marchant to .the deputy-jailer, that he 
had executed a sufficient bond, according to 
law, to entitle himself to the liberty of the 
yard. It is clear, also, that after the deputy- 
jailer had acted on this belief, it must operate 
to the injm*y of his principal and himself to 
allow Marchant to show that the bond was 
invalid. Indeed, the alternative is whether 
Marchant should be held liable on this bond, 
the damages for the breach of which are the 
judgment, debt and interest; or whether the 
jailer shall be liable for the same debt, so 
that, if the estoppel exists, it is no more than 
coextensive with the injxu*y which would be 
suffered by allowing the defence to prevail. 
I have no doubt, also, that there is sufficient 
privity between the officer who takes the 
bond, and the creditors for whom it is taken, 
to have the estoppel enure to the benefit of 
the latter. It has already been held, that 
though the officer is not properly an agent of 
the creditors, yet their title depends upon the 
validity of his acts, and that if he so conduct- 
ed, that the bond was invalid as between him 
.and the debtor, it was also invalid as between 
the debtor and the ci-editor; and it is but 
an application of the same principle to hold, 
that if the bond has subsequently been made 
valid as between the officer and the debtor, 
the latter cannot make a defence to the bond; 
and it may be added that to compel the offi- 
cer to pay the debt by making a defence to 
the bond, would operate as a fraud on him, 
which is the basis of these estoppels in pais. 

It remains to consider whether. either of the 
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sureties is bound by this estoppel, and I am 
of opinion tliat Burgess is thus bound. The 
deputy-jailer -was present when Burgess in- 
quured of the attorney of the ci-editors if he 
was satisfied with the sureties on the second 
bond; when he informed the attorney, that 
if he was not thus satisfied, he would surren- 
der Marchant on the second bond; when he 
was informed by the attorney he was satis- 
fied with the siu'eties on the second bond, 
and when Burgess said he should surrender 
the debtor on the first bond. Soon after this 
he did surrender him, to this officer, in tlie 
absence of the jailer, and he stood by, and 
saw Marchant leave the jail, and gave no 
notice that the act, which the deputy-jailer 
had a right to believe was done upon his re- 
sponsibility as one of the sureties on the sec- 
ond bond, was not so done. I have no doubt 
he tlien considered himself responsible. He 
had jvist before spoken, in the presence of the 
deputy-jailer, of surrendering Marchant on 
the second bond; he could scarcely have in- 
tended to surrender him on a void bond; and 
the deputy-jailer might fairly have under- 
stood, from what he there said, that there 
were two valid bonds, upon one or the other 
of which he intended to surrender the debtor, 
probably to put an end to this double lia- 
bility, according as the attorney was satis- 
fied with the one or the other; and when he 
did in fact surrender him on the first, and 
stood by, and, without informing the deputy- 
jailer that he considered the second bond in- 
valid, saw Marchant claim and take, and the 
deputy-jailer concede, a privilege which rest- 
ed upon the validity of the second bond, I 
am of opinion he became estopped from de- 
nying its sufficiency. He was silent when he 
should have spoken; and he cannot now 
speak. It might be otherwise, if this surety 
had not been upon both bonds, and had not 
had notice of the facts which rendered the 
second bond invalid; though in Petrie v. 
Feeter, 21 Wend. 172, a surety was held to 
be estopped by his representation to a per- 
son about to purchase a bond, from showing 
a payment made by the principal obligor. It 
is not necessary to go so far in this case, 
though I do not wish to be understood as 
questioning the correctness of that decision. 
As to the remaining surety, I perceive no 
reason why he should be estopped; and the 
result is that under the agi'eement of the par- 
ties a verdict must be entered that the writ- 
ing obligatory declared on, is the deed of 
Marchant and Burgess, and is not the deed 
of the remaining sm-ety. And if, upon this 
verdict, the plaintiffs shall move to discon- 
tinue against the second sm-ety and for judg- 
ment against the others, as they have given 
notice, I shall allow the motion upon the au- 
thority of Minor v. Mechanics' Bank, 1 Pet. 
[26 U. S.] 46; Amis v. Smith, 16 Pet [41 XJ. 
S.] 303; U. S. V. Linn, 1 How. [42 U. S.] 104; 
and a case decided at the last term of the 
supreme com-t Coffee v. Planters* Bank, 13 
How. [54 U. S.] 183. 



Case ISTo. 6,241. 

HAWES et al. v. NEW ENGLAND MUT. 
MARINE INS. CO. 

[2 Curt. 229-] i 

Circuit Court, D. Massachusetts. Llay Term, 
1855. 

IssUKANCE— Evidence — ^JIateeiality— Pacts 
Represented or Cosoealbd. 

One conversant with the business of insur- 
ance, as an underwriter, or broker, and who. 
in the course of his employment, has learned 
that the existence of a particular fact, or of 
similar facts, affects the premium, may give 
that knowledge to the jury, to assist them in 
deciding the question of the materiality of that 
fact represented, or concealed by the assured. 
[Cited in Lyman v. State MuL Fire Ins. 
Co., 14 Allen, 335; Campbell v. New Eng- 
land Mut. Life Ins. Co., 98 Mass. 38G; 
Luce T. Dorchester Ins. Co., 105 Mass. 302; 
Cannell v. Phoenix Ins. Co., 59 Me. 585.] 

This was an action [by John Hawes and oth- 
ers] on a policy of insurance on freight and. 
cargo of the ship Golden Light, from Mira- 
machi to Liverpool, lost or not lost. The 
policy was obtained by a broker in Boston, 
under an order received from the owners by 
the telegraph, which instructed him to ob- 
tain insurance, and informed him, "the ves- 
sel sailed Wednesday last" The broker re- 
ceived the despatch, during the morning of 
Monday, the fifth day of December, showed 
it to the underwriter, and obtained the pol- 
icy, which bore date that day. It appeared 
that the ship left the wharf at Mu-amachi, 
on Monday, the 28th of November, and was 
still in the river, when the despatch was sent 
by the owners, on the evening of the second 
of December, and was known to them, to be 
then aground at a bar, where it is not unusu- 
al for vessels of that size to take the gi-ound 
when going out, and lie for a favorable wind 
and tide to float them over. But it also ap- 
peared that the ice usually makes in the 
river at about that date, that in point of fact 
it did make, and came down the river, and 
the ship was cut through and totally lost. 
The defendants contended that there was a 
material misrepresentation and also a con- 
cealment of material facts, each of which 
avoided the policy. And to show that the 
facts, that the vessel was still aground, on 
a bar in the river, at that season, were mate- 
rial, the defendants' counsel proposed to in- 
quire of persons who were experienced in 
the business of insurance, whether these 
facts, if known to underwriters, generally, 
would influence the amount of the premium 
which would be demanded. This was ob- 
jected to by the plaintiff's counsel. 

. Sohier & Welch, for plaintiffs. 
Mr. Piske, contra. 

CURTIS, Circuit Justice. This has been a 
very vexed question both in the United States 
and in England; but I consider the bet- 

1 [Reported by Hon. B- B. Curtis, Circuit Jus- 
tice.] 
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, ter opinion to be tliat tiie evidence is admis- 
sible. I do not allow you to ask the witaess 
what he himself, .as an underwriter, would 
have done;- but whether from his knowl- 
edge of the business he is able to state that 
the facts in question would, or would not 
have an influence, with underwriters gener- 
ally, in determining the amount of the pre- 
mium. If his knowledge and skill in this 
particular biisiness does enable him to state 
this, I think it is legal evidence. True, it is 
but an opinion; and so is nearly all evidence 
of value. If you inquire of a sugar broker, 
whether the existence of a certain quality 
in sugar, as, for instance, dryness, affects 
the value of the article in the market, you 
do but get his opinion, or judgment, that the 
existence of that fact has an influence with 
purchasers, generally, in determining the 
price. He may aiever have heard a buyer or 
seller say so in terms; but he may be as well 
assured that, it does influence them, as if it 
had been frequently declared that it did so. 
Yet such and similar evidence is constantly 
admitted. Here the inquiry is, in substance, 
whether the market price of insurance is af- 
fected by particular facts. If the witness, 
being conversant with the business, has 
gained in the course of his employment a 
knowledge of the practical effect of these 
facts, or similar facts, upon premiums, he 
may inform the jury what it is. If he has 
not such knowledge he is not allowed to con- 
jecture. He must speak from knowledge of 
the influence actually exercised by that or 
similar facts, in the course of business. He 
may have gained that knowledge in many 
ways. Perhaps he cannot tell how. The 
evidence having been admitted, the plaintiffs 
became nonsuit.2 
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HAWES V. WASHBURNE. 

[5 O. G. 491; Merw. Pat. Inv. 244.] 

Circuit Court, N. D. New York. June 22, 
1872. 

Patbsts— Hoteit-Register — Copykight— Liabil- 
iTr OF User— Measure of Damages. 

1. A hotel-register of which the side margin 
is occupied with advertisements while the mid- 
dle is left vacant to be filled with the names of 
guests, is the proper subject, if new, of a valid 
patent, belonging to the same class as patents 
for structures although it is not strictly a ma- 
chine. 

2. Such a register is not the subject of a copy- 
right; neither is it true that a patent for it 
can be sustained only as a patent for a design. 
The device is novel althoxigh advertisements 
have been formerly inserted in boobs, direc- 
tories, and newspapers, and placed upon fences 
and rocks by the wayside. 

[Cited in.Munson v. New York City, 3 Fed. 
339.] 

3. It was left to the jury to determine wheth- 
er a hotel-register with advertisements placed 
upon the top and at the bottom of the pages is 

2 See 2 Duer, Ins. 683-787; 3 Kent, Comm, 
284, note? 1 Arn. Ins. 574, and the cases cited. 



an infringement of such a patent, and their ver- 
dict was for the plaintiff. 

4. The keeper of a hotel who uses such a reg- 
ister is liable as an infringer. He is not the 
less liable although he did not intend to violate 
the rights of the patentee, and desisted when 
notified. 

5. The plaintiff is entitled to recover as dam- 
ages not only the profit he might have made up- 
on the book if he had sold it, but what he might 
have obtained from those who advertised in it. 

[This was an action at law by Charles L. 
Hawes against Washburne to recover dam- 
ages for the infringement of letters patent 
No. 63,889, granted to plainti^ April 16, 1SG7, 
for an "advertising hotel-register."] 

WOODRUFF, Circuit Judge (charging 
jury). At first impression, gentlemen' of tlie 
jury, this case may seem to be one of small 
importance. At first view it looks as though 
the plaintiff had come into court and prose- 
cuted his action at large expense to recover 
damages, and when these damages come to 
be stated by the witnesses, they seem to be 
small. But the counsel for the plaintiff 
rightly states to you that that is not a just 
view of the controversy. Patents are grant- 
ed for useful inventions which in their de- 
tails, or the subjects of which considered 
singly, are of very small value oftentimes, 
and yet the exclusive right to make and 
use them as an aggi-egate in the United 
States is of very large value. And when 
such a patent is infringed the- plaintiff has 
no alternative; if he suffers one to infringe 
with 'impunity his neighbor will infringe; he 
again being suffered to do so with impunity, 
the thing will pass into use and all the benefit 
of the invention is lost That you will see 
illustrated if you suppose the case of the 
needle used in the sewing-machine; they are 
sold at a very small price— a few cents; and 
if you suppose, as may well have been true, 
that the patentee of this needle received a 
royalty of one cent each for all the machine- 
needles which were used, and he found a 
party infringing, using that needle, why, ap- 
parently, he would be suing the individual 
to recover one cent, when, in trath, he was 
suing to establish a right which to him, if 
he was protected in it, was a certain fortune. 
The same may be true of other things. If 
this is a valid patent and It has been in- 
fringed, it may be the condition of this 
plaintiff. He calls upon the court to protect 
his rights in order that he may have the 
benefit of the exclusive privilege of using 
and selling, which the patent law gives him. 
So that the case is not to be treated lightly, 
however insignificant in its first development 
it might seem. 

The patent, in terms, is called a "hotel- 
register," constructed to receive and actually 
receiving advertisements about its margin. 
It is patented not as a book in the ordinary 
sense of the word, as a publication or j)rinted 
material, and therefore not the subject of 
copyright The law of copyright has no re- 
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lation to it. It is a patent for a structure, 
not according to the common acceptation of 
the -word "macliine," and yet belonging to 
the same class of patents— a book devised 
for a useful purpose. The use that it serves 
does not enter into the patent as forming one 
of the patentable qualities or as important. 
It is the sti'ucture as a new device or medium 
of serving the pm'pose for which it is made; 
it is that that is patented; it is not the pur- 
pose that is patented; and it consists, as I 
understand it, of the materials constituting, 
when made up a book in form, with a space 
arranged for the reception of names of guests 
at the hotel, and, combined with it, adver- 
tisements adapted by their position in rela- 
tion to the page provided for the names of 
the guests at the hotel to give publicity to 
the names and business of those who may 
desire to use it to promote success in their 
business. Now, it is as a struetm-e that it is 
patentable, and it is only as a structure that 
the patent law secures it to the plaintiff; and 
the question whether it is patentable or not 
does not admit on this trial. I apprehend, 
irrespective of the alleged defence, prior 
knowledge or prior use of question. The 
patent itself, prima facie, imports novelty, 
and it is to be taken, prima facie, as secm-ing 
to the patentee the right to make that struc- 
ture. Whether he can use it or not may 
afEect the question of damages if it is in- 
fringed. 

Well, gentlemen, there are two principal 
questions on which the defendant relies to 
protect himself against responsibility for the 
use which he has made of a similar book. 
One is that the patent describes the structure 
of the plaintiff as one containing a page pre- 
pared and fitted for the reception of names of 
guests at a hotel, and with advertisements 
arranged about its margin. Whether the 
book which the defendants used infringed 
the plaintiff's patent, is to be ascertained by 
inquiring whether or not it effects the same 
result in substantially the same way and by 
the same means. If it does, then, gentle- 
men, it is an infringement, although the form 
that is given to it, adopted by the defend- 
ants, is different Mere form, mere order of 
arrangement, if it makes no substantial dif- 
ference in the operation and effect produced, 
is not of the substantial nature of the in- 
vention, and will not protect an alleged in- 
fringer. As very justly remarked by the 
counsel for the plaintiff, it rarely happens 
that any useful invention is made and pat- 
ented that ingenious men— sometimes ingen- 
ious and sometimes men of not so much in- 
genuity, for very little ingenuity would ob- 
viously be necessary for this purpose— set 
themselves to work to see if they, who per- 
haps never thought of or never would have 
conceived the idea but for the success which 
they saw attend the ingenuity and industry 
of another, set themselves to work to see if 
they cannot, by changing the form and mak- 
ing some slight change, reach the same re- 



sult It is more frequently illustrated and . 
better understood when machines are 
brought before the court and infringements 
alleged. Some mechanical equivalent is 
shown that accomplishes the same result in 
substantially the same way, and not precisely 
alike in form. And often machines which 
are alleged to be infringements are so unlike 
in their apparent construction and appear- 
ance that it would seem almost preposterous 
to call them the same machines, and yet 
when tested by men who understand the 
particular act to which they relate, are found 
to be mere changes of form. Gentlemen, 
with these views I shall submit to you the 
question whether the shifting of the adver- 
tisements from any particular arrangement, 
as described in the plaintiff's book, is or is 
not accomplishing the same result and in sub- 
stantially the same way and by the same 
means. And in that view you will look at 
the results; look "at what the patent contem- 
plates, the purpose in view; the presentation 
to the eye of the guest, who is about to write 
his name in such proximity that he will read- 
ily discover it, the name of the dealer In {his, 
that or the other article who may have there 
advertised. And you then consider whether 
putting it at the top of the page, the bottom 
of the page, the side of the page, enlarging it 
or spreading it along the side— as the counsel 
for the plaintiff calls the margin— whether 
that is doing substantially the same thing, 
and whether it is communicating to the eye 
of the guest the advertisement that has been 
inserted in substantially the same way, and 
thus, by what are substantially the same 
means, giving the advertiser the benefit of 
his advertisement and the guest the bene- 
fit of the information thus communicated. 
If you find that it is substantially the same 
thing, although differing in form, then it is 
an infringement of the patent. 

The second consideration mrged upon your 
attention by the counsel for the defendants 
is that there was no novelty in this invention; 
that the same thing has been done before in 
substance. Well, gentlemen, advertising is 
not new, and we may assume or suppose it 
quite possible that street-fences, and the 
rocks and fences along our highways and 
raiU'oads are covered with them, and that 
our newspapers are filled, and that books 
that are published have, either at the begin- 
ning or end, and sometimes both, advertise- 
ments, which it is supposed that those who 
read the books may look at So directories 
are produced, published long since, contain- 
ing entries along every page, either by in- 
terleaving or by running an advertisement 
along the bottom or the top through the 
whole book in expectation that those who 
had occasion to consult the book would see 
it aien have been industrious, and perhaps 
ingenious, in contriving modes of circulating 
information of that sort; but do you find in 
anything that is produced here a combination 
of a page prepared for the insertion of names; 
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names that are to be written j names that 
are to he examined to see what strangers are 
in town, or the like, with an advertising 
page aiTanged in this way? It seems to me 
that, in this respect, the directory bears no 
more analogy to this hotel-register than a 
newspaper or than the idea of advertising 
in the fields and on the fences and the rocks 
that are along the lines of our raih'oads and 
highwaysN If the plaintiff did substantially 
the same /thing as had been done before, 
then his patent is good for nothing. Taking 
an old device and simply and only putting 
it to a new use is not patentable, i' But when 
a new combination is. made, bringing about a 
new result, as here if it be true, bringing 
to the eye of the strangers that visit the town 
or city where it is kept, by a new combina- 
tion, a new result is produced in communi- 
cating to them information and furnishing 
the advertisers with a chance and probabil- 
ity that they may thereby obtain patronage, 
then It becomes patentable. It would be a 
new structm*e, a new arrangement of the 
material for advertising, a new mode for 
bringing things together that are sought to 
be brought together for a useful pmrpost.) 
Now that, gentlemen, is all that I deem ll 
necessary to say in regard to the legal ques- 
tions involved in the claim of the plaintiff, 
on the one hand, to maintain his patent and 
the allegations and claims that are set up 
by way of defence. If, under these views, 
you find that this plaintiff is entitled to main- 
tain the right proposed to be secured to him 
by his patent, and that the defendants have 
infringed those rights, you then come to the 
redress to which the plaintiff is entitled. 
And on that subject the rule is entirely spe- 
cific. He is entitled to recover the actual 
damages which he has sustained. I have 
had occasion to intimate to the counsel in the 
progress of the trial, in ruling upon certain 
questions raised, that the use of the patented 
invention without the consent of the patentee 
is not justified by any -innocence of design 
on the part of the defendants, and the plain- 
tiflE does not come here to punish. He comes 
here to say that his rights have been vio- 
lated, and to ask at the hands of the jm*y that 
he be indemnified for his loss. There are a 
great many instances in which men are 
bound to' make that indemnity when they 
themselves have, been guilty of no degree of 
moral turpitude. They have been incau- 
tious. They have suffered themselves to Tise 
what they had no right to use, and they 
must look for indemnity in their turn, for 
they have no one to look to but to those by 
whose procurement they were led into this 
trespass of the party's right So that you 
have a single and precise rule by which to be 
governed. What loss has fallen upon the 
plaintifE by the use made by the defendant 
of the alleged infringing bookV For the as- 
certainment of that you have to inquire not 
merely how much profit the plaintiff would 
have made if he had sold the book which 



he used. It is not necessarily the profit 
which the plaintiff 'might have made if he 
had sold the book which <> concludes the in- 
quiry. One step is to be gained before that 
■point is reached, and that is a conviction on 
your minds that, if the defendants had not 
used the book, the plaintiff would have made 
that profit While on' that subject we have 
this evidence, that at one time— how long a 
time I don't think the witness states— books 
of this description were made, as I think the 
witness stated, under this patent, and were 
iised in Batavia; and he testified that such 
a book was used at this identical hotel. 

Now, gentlemen, as men of good sense and 
judgment, you may consider whether it is 
probable that, if these books had not been 
gotten up and placed in this hotel, and used 
'by these defendants, the plaintiff would and 
could have introduced his own book, and ob- 
tained in the ordinary course of his busi- 
ness, advertisements, and had the benefit 
which the party .who did get up that book 
and did place it in that hotel probably gain- 
ed. If you conclude, in view of the fact that 
this is a book in some general use, in view 
of the evidence tliat at Batavia it had been 
in use, and that in this hotel it had been in 
use; if you conclude that had not these de- 
fendants received and used the books in 
question, the plaintiff would have had the 
benefit of that amount of profit by intro- 
ducing there and in that hotel his own book; 
then, gentlemen, the amount of profit which 
he would so have realized is the just meas- 
ure of his damages. 

It appears by the evidence that two of 
the books were used there; the first book 
completely filled, and the second book used 
until the defendants received notice that it 
was a patented article; whereupon they dis- 
continued its use. You will then have to 
consider in connection with those circum- 
stances the complete use of the one book 
and the probability which I have suggested 
to you, that, had not that book been used, 
the plaintiff might have introduced one of 
his own, and then the partial use of the sec- 
ond, which involves, as you will- perceive, 
the conclusion of all the advertisements and 
the . reception of all the money, and just as 
effectually closing the door to the plaintiff 
to obtain those advertisements, whether the 
book was used one month or twelve, unless 
you conclude that he might have induced the 
same advertisers to pay him the same 
amount to insert their advertisements in his 
book and let the hotel take the book at an ■ 
earlier date. 

Now, gentlemen, I have said a good deal 
about what may seem to be a matter of no 
great importance. The amount of damages 
are small, must be small, in reference to the 
expenses and labor of litigation and the 
time of court jury, witnesses, and parties 
spent in the investigation; but what i§ right 
to these parties must be done, whatever 
the result may be in that regard. The fact 
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that the defendants discontinued the use of 
the book is evidence that they were not in- 
tentionally setting the plaintifiE at defiance 
or intentionally doing a wrong. If you find 
for the plaintife it is for you to find the ac- 
tual damages which he has sustained, and 
not damages designed as punishment to the 
defendants. 

Jlr. Macomber. I ask your honor to 
charge the jury that from the peculiar na- 
ture of this book, the peculiar relation 
which the landlord of the hotel sustained, 
having no interest in the advertisements, 
that he cannot, in a legal sense, be said to 
be the user of the book; that the persons 
using the book are, primarily, the advertis- 
ers through the means of the advertising 
agents who get up the book. 

The Court I cannot charge the first prop- 
osition, but must charge the contrary. The 
concluding sentence I do not regard as of 
any relevancy. 

Jlr. Macomber. I ask your honor also to 
charge the jury that the plaintiff's patent is 
not a combination, but is limited in its 
scope to the advertisements when they are 
on the page containing the names. 

The Court I have said what I deem to 
be proper on that subject I decline to say 
further to the jury in that regard. 

Mr. Macomber. I also ask your honor to 
charge the jury that, if the patent can be 
sustained at all, it must be under the act of 
1861, as a patent for a design. 
The Court I decline. 

Mr. Macomber. I desire to except to that 
portion of your honor's charge in which you 
instruct the jury that the patent was for a 
structure— in substance, that the patent was 
for a structure in the nature of a piece of 
mechanism, combining a means of advertis- 
ing with a page for the Insertion of names 
and dates. I also except to that portion of 
your honor's charge in which you substan- 
tially state to the jury that the method of 
advertising in directories in the various 
foi*ms proved was not substantially the 
same mode. 
The Court I did not so instruct them. 
3ilr. INIacomber, Then, of course, the ex- 
ception goes for nothing. I understood your 
honor to express at least an opinion, and I 
desire an exception on that point 

The Court If you insist upon that, sir, I 
will send for the jury and tell them that I 
did not express such an opinion or so in- 
struct them. If you think the jury misun- 
derstood me, as you seem to have done, I 
will send for them. 

Mr. Macomber. No; I would not have 
your honor do that Your honor will give 
me the benefit of an exception to your re- 
fusal to charge as requested. 
The Court. I have noted them. 

The jury rendered a verdict in favor of the 
plaintiff, and assessed his damages at $50. 

[For other cases involving this patent, see 
note to Hawes v. Antisdel, Case No. 6,234.] 
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Case No. 6,243. 

HAWKINS V. COX et al. 

[2 Cranch, C. C. 173.] i 

Circuit Court, District of Columbia. June 
Term, 1819. 

Negotiable iNSTncMEsTs— Promissory Note- 
Illegal CossiDERATios— Lottery. 

1. The plaintiff cannot maintain an action 
upon a note given for the purchase of a ticket 
in a lottery prohibited by law. 

2 A lottery for the sale of lots or lands, is 
within the prohibition of the Maryland act of 
1792 (chapter 58). 

FCited in Smith v. Chesapeake & Ohio Canal 
Co., Case No. 13,024.] 

Assumpsit upon a note given for the pur- 
chase of a ticket in a lottery, the prizes in 
which consisted of lands and lots. 

Mr. Jones and Mr. Wallach, for defendant. 

The note was given for an illegal considera- 
tion, namely, a ticket in a lottery prohibited 
by the act of Slaryland of 1792 (chapter 58), 
the first section of which makes it unlawful 
for any person within the state, without the 
permission of the legislatui-e, to propose to 
the public any scheme of a lottery to be 
drawn within the state, or of a lottery for 
the disposal of any kind of property within 
the state, under the penalty of £500. And 
by the second section, if any person shall 
sell, or ofEer to sell, within the state, any 
ticket in any lottery, not authorized by the 
legislatm-e of the state, he shall forfeit £10 
for every ticket so sold, or offered for sale. 
This act was adopted as the law of this part 
of the District of Columbia, by the act of 
congress of the 27th of February, 1801 [2 
Stat. 103]. 

Mr. Law, contra, contended— 

1. That this was not such a lottery as was 
contemplated by the first section of the act 

2. That the second section of the act does 
not prohibit the sale of tickets in any lottery 
not prohibited by the first section. 

3. It does not make void the contract or the 
note. 

4. The statute is not applicable to this dis- 
trict. A lottery now authorized by the leg- 
islature of Maryland would not be a lawful 
lottery here. Nor would a lottery now pro- 
hibited by the legislature of Maryland, be, 
for ftiat reason, an unlawful lottery here. 

THE COURT (nem. con.) was of opinion 
that the lottery was within the Maryland 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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statute of 1792 (chapter 58), which, was 
adopted by the act of congress of the 27t]i of 
February, 1801, with the other laws of Mary- 
land, and that the consideration of the note 
being unlawful, the plaintiff was not enti- 
tled to recover. Judgment for the defend- 
ants, on the case stated. 



HAWKINS V. FIRST NAT. - BANK OF 
HASTINGS. See Case No. 6,244. 



Case IflTo. 6,S44. 

HAWKINS V. HASTINGS BANK. 

[1 Dill. 462; i 2 N. B. R. 337 (Quarto, 108).] 

District Court, D. Minnesota. 1870. 

Bankruptoy — CnATTEL Mortgage— Fraud. 

1. The statutes of Minnesota do not require 
a mortgage of chattels to be under seal, and 
such a mortgage executed under seal by one 
partner in the name of the firm, for money ad- 
vanced to the firm, the other partner having 
subsequently given his parol assent thereto, is 
valid, and binds the firm. 

2. A clause in a chattel mortgage by which 
the mortgagors were constituted the agents of 
the mortgagees, to dispose of the goods, and ac- 
count for their proceeds, with no right or power 
to sell for their own use, is not inconsistent 
with the statutes of the state of Minnesota 
(Lley. St. p. 326, § 1), and does not render the 
mortgage fraudulent on its face, 

[Cited in Johnson v. Patterson, Case No. 7,- 

The plaintiff is the assignee in bankruptcy 
of the Messrs. Sproat; the defendant is the 
First National Bank of Hastings. The con- 
troversy concerns the validity of a certain 
chattel mortgage, made by the bankrupts (un- 
der the circumstances mentioned in the opin- 
ion of the court) to the bank. 

O. K. Davis, for plaintiff. 
L. Van Slyck, for defendant 

NELSON, District Judge. The mortgage is 
fair and valid upon its face. It is executed 
under seal by one partner, in the name of the 
firm, the copartner having subsequently given 
his parol assent thereto. There is nothing in 
the statutes of this state requirmg such an 
instrument to be under seal, and the fact that 
a seal is attached, does not change its char- 
acter or effect. 1 Mete. [Mass.] 515, and cases 
cited. Indeed, if a seal was necessary to the 
validity of such an instrument, we are satis- 
fied that the rigid common law rule has been 
relaxed, and the doctrine fully sustained by 
modern decisions, that one partner can bind 
the firm by an instrument in writing under 
seal, when both are interested in the transac- 
tion, if there is a previous parol authority, or 
a subsequent parol assent to the act. 4 Mete. 
[Mass.] 548; Smith v. Kerr, SComst. [3 N. 
Y.j 144; 4 Term R. 313; Skinner v. Dayton, 
19 Johns. 513; 11 Pick. 400. 
The consideration ($0,000) was advanced at 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



the time the mortgage was executed, and 
credit was given upon the bank check book 
for the amount, less interest and stamps, and 
although some past due paper, held by the 
bank against the mortgagors and their father, 
was paid, I do not think there was anything 
in this particular branch of the transaction 
to indicate unfairness or dishonesty. The 
conditions of the mortgage are a little out of 
the ordinary terms of such instruments, but 
as the consideration was a present one, and 
the money received was immediately appro- 
priated to the payment of actual indebted- 
ness to other creditors, to an amount nearly 
equal to the consideration expressed, the in- 
strument is not necessarily void on that ac- 
count. The stipulations which are pressed by 
counsel, as indicatmg fraud per se, are as 
follows: "And it is further agreed between 
the parties hereto, that until said sum of $6,- 
000 and interest shall be paid, the said par- 
ties of the first part shall remain in posses- 
sion of said goods, as the agents of the party 
of the second part, and shall well and truly 
account to the said party of the second part, 
their assigns, monthly, for all sales made by 
them, of the aforesaid property, hereby mort- 
gaged, until said sum of §6,000 shall be fully 
paid and satisfied, * * * the intention of 
the parties to this mortgage being tliat the 
sale of the property herein specified be abso- 
lute to the said party of the second part, un- 
til said indebtedness shall be fully paid, with 
interest; said parties of the first part only 
acting as the agents of the said party of the 
second part, in disposing of the goods hex*ein- 
before mentioned, and accounting- for the pro- 
ceeds" thereof, until said indebtedness is paid." 
These conditions do not render the mortgage 
void upon its face; if carried out in good 
faith, they certainly would not hinder, delay, 
or defraud creditors. The object, as ex- 
pressed, was to subject the mortgaged prop- 
erty to the payment of the loan. This is the 
legitimate purpose of securities of this char- 
acter, and as the mortgagors had the control 
of the stock of goods, there being no actual 
and continued change of possession, they 
could only rightfully dispose of it for the 
purpose of liquidating the secured debts. 
They could not sell for their own use; this 
would have been a fraud upon creditors, and 
if such permission was given by the terms of 
the instrument, or agreed and consented to 
by parol, the mortgage would be void. 4 
Minn. 533 [Gil. 418]; 17 Wend. 492; 9 N. Y. 
213; 13 N. Y. 577; 19 N. Y. 123; 2 Hill. 
Mortg. and cases cited. The possession of the 
mortgagors is explained by the very terms of 
the instrument, and is not inconsistent with 
good faith, within the meaning of section 1, 
p. 326, Rev. St Minn, tit "Fraudulent Con- 
veyances and Chattel Mortgages." The 
mortgagees, howevei-, must be bound by the 
agreement which they have entered into. 
They have created the mortgagors their 
agents, and authorized them to sell the mort- 
gaged property, and account monthly for the 
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proceeds, until the debt is paid. So far as 
creditors are concerned, the relation of prin- 
cipal and agent must be sustained. Tbe acts 
of the mortgagors, within the scope of their 
agency, must be regarded as the acts of the 
mortgagees, and proceeds of all sales made 
must be credited pro tanto towards extin- 
guishing the debt. 28 N. T. 360. The remain- 
ing property, or its proceeds, must go into the 
hands of the assignee. The boolis of the bank 
showed that the deposits made by the mort- 
gagors, after the execution of the mortgage, 
and before they were closed up, exclusive of 
the six thousand dollars loan which had been 
placed to their credit, amounted to five thou- 
sand two hundred and fifty-one dollars and 
sixty-two cents; and although there is no di- 
rect testimony that these deposits were from 
the proceeds of the sales of this stock of 
goods, I think the presumption is strong that 
such was the case, as they were made in small 
amounts, from day to day, running through a 
period of nearly two months. However, the 
mortgage debt, in my opinion, would be ex- 
tinguished, provided the sales, during the 
time the mortgagors were in possession, 
amounted to the debt and interest. 

We shall refer the matter to a master and 
examiner, to take an account and ascertain 
the amount of sales, giving the mortgagee, in 
his report, a decree for the deficiency, if any 
should be found. Ordered accordingly. 

[NOTE. This case Was appealed to the cir- 
cuit court, where the appeal was dismissed be- 
cause the appellant had not complied with sec- 
tion 8 of the bankrupt act and general order 
No. 26. Case No. 6,245.] 
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Bankkoptot— Appeals in Equity Cases— How 
Takex— Practice. 

Appeals, in equity cases, under the bankrupt 
act [of 1867 (14 Stat 517)], from tlie district 
to the circuit court, are regulated by section 
8, and general order 26 in bankruptcy, framed 
by the supreme court; and where, in an equity 
case, the record did not show that an appeal 
was claimed, or notice given, and contained no 
bond, it was dismissed by the circuit court. 

This was an appeal from the district court 
In that court a bill was brought by the com- 
plainant as assignee in bankruptcy, to set 
aside a mortgage made by the bankrupt to 
the respondent, and for an injunction to 
prevent proceedings under the mortgage. 
[Case No. 6,244.] The ground of the bill 
was that the mortgage is void because made 
in fraud of the bankrupt act A motion was 
made to dismiss the appeal from the decree 
of the district court; and the general ques- 
tion was how cases of this kind should come 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



from the district court to this court; and If 
by appeal, what steps are necessary. Sec- 
tion 8 of the bankrupt act provides that "ap- 
peals may be taken from the district to the 
cu'cuit court, in all cases in equity, but no 
appeal shall be allowed in any case from the 
district to the circuit court unless it is claim- 
ed, and notice thereof given to the clerk of 
the district court, to be entered with the rec- 
ord of the proceedings, and also * « * to 
the defeated party in equity within ten days 
after the entry of the decree or decision ap- 
pealed from," As to appeals generally, see 
section 22 of the judiciary act, as modified 
by the act of March 3, 1803 (2 Stat 244), 
these being the leading statutes respecting 
appeals in equity in the courts of the United 
States. The 2eth general order in bank- 
ruptcy, framed by the supreme court, pre- 
scribes that "appeals in equity from the dis- 
trict to the circuit court shall be regulated 
by the rules governing appeals in equity in 
the courts of the United States," &c. 

C. K. Davis, for complainant 
Smith & Van Slyck, for defendant • 

Before MILLER, Circuit Justice, and 
DILLON, Circuit Judge. 

MILLER, Circuit Justice (orally). Allud- 
ing to section 8 of the banki-upt act, part of 
which is quoted above, he observed, in sub- 
stance, tliat It provided for a writ of error 
and for two classes of appeals. One class 
was appeals in equity causes proper, of 
which the district court was given jurisdic- 
tion in broad and plain terms by the first and 
second sections of the act The other class 
of appeals related to controversies between 
creditors and assignees in relation to the 
allowance and rejection of claims, the pro- 
cedure on appeal, in this class, when taken 
by the creditor being further regulated by 
section 24. This provision as to appeal is 
anomalous, since the general legislation of 
congress discriminates between writs of er- 
ror and appeals; but within this class the 
present cause does not fall. 

The bill filed by the assignee makes a case 
confessedly of equity cognizance, and comes 
within the class of appeals first mentioned. 

Section 8 of the bankrupt act and general 
order 26 apply to it. Such a case must come 
into this court by appeal, and not by writ 
of error, and the appeal must be claimed 
and notice given as in other cases. In this 
case, the record does not show that any ap- 
peal was claimed or allowed, or any notice 
or security given. The motion to dismiss 
the appeal is therefore sustained. Motion 
sustained. 

NOTE. Construction of section 2 and sec- 
tion 8 of bankrupt act: Ruddick v. Billmgs 
[Case No. 12,110], and note of reporter; Mor- 
gan V. Thornhill, 11 Wall. [78 U. S.] 65; Bx 
parte Alexander [Case No. 160], decided by 
Chase, C. J.; Langley y. Perry [Id. 8,0b f], de- 
cided by Swayne, J.; iork's Case [Id. 18,130]; 
In re Hall [Id. 5,920.] 
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Case No. 6,246. 

HAWKINS et al. v. THOMPSON. 

[2 McLean, 111.] i 

Circnit Court, D. Illinois. June Term, 1840. 

Negotiable Instruments— Promissory Note — 
Release of Indokseb. 

A release of a remote indorser by the holder 
of a note, is a discharge of the subsequent in- 
dorsers. 

[This was an action at law by Hawkins 
and Davis against Samuel Thompson.] 

Mr. Davis, for plaintiff. 
Mr. Logan, for defendant. 

BY THE COURT. This is an actioij of as- 
sumpsit brought against the defendant as 
assignor of a note given by John Acheltree 
to Francis B. Thompson, for seven hundred 
dollars, dated the 30th February, 1837, and 
payable the 15th May, 1838. The note was 
assigned by the payer to Samuel Thompson, 
the defendant, the 11th March, 1837, and by 
him to the plaintiffs the 29th January, 1838. 
The issue of nonassumpsit was filed, and no- 
tice that the following release would be giv- 
en in evidence: "St Louis, February 28th, 
1838. Received of Francis B, Thompson, per 
the hands of his attorneys; one note on John 
Acheltree, of Maysville, Clay county, Illinois, 
for seven hundred dollars, due loth May, 
1838, in full of all claims which, we have 
against him to this date; and we hereby re- 
lease him from all such claims and demands, 
and from all responsibilities In consideration 
of the assignment of said note." Signed by 
the plaintiffs, by their agent. This being a 
negotiable instrument, the present plaintiffs, 
being assignees, had a right to sue the pres- 
ent defendant, their immediate indorser, or 
the payee of the note as a remote indorser. 
But the payee of the note was released by the 
plaintiffs from all responsibility under the 
assignment. And the question is raised 
whether this release does not, also, go to 'dis- 
charge the present defendant. 
. In. the case of English v. Darley, 2 Bos. & 
P. 62, Lord Eldon said, "Had the plaintiff 
first sued a prior indorser and discharged 
him from execution, it would have afforded 
a suflScient objection to an action against a 
subsequent indorser," And it has been de- 
clared that any credit given by the holder of 
a bill to the drawer, acceptor, indorser or 
promissor, is a consent to hold the bill upon 
their responsibility; and that the holder has 
no remedy afterwards but against them, 
where the circumstances of the transaction 



have rendered them liable absolutely. Shaw 
V. Grifith, 7 Mass. 494. In the case of 
Smith V. KJttox, 3 Esp. 46, 48, Lord Eldon. re- 
marked, "It is said that the holder may dis- 
charge any of the indorsers after taking 
them in execution, and yet have recourse to 
the others. I doubt the law as stated so 
generally. I am disposed to be of opinion 
that if iiie holder discharge a prior indorser, 
he will fimd it difficult to recover against a 
subsequent one." And this is the doctrine 
in the case of Lewis v. Jones, 4 Barn. & 0. 
506, 515, note, where it is expressly said that 
the releasing an acceptor or other prior par- 
ty to a bill or note would discharge a subse- 
quent party. This is fully established in a 
great number of cases. Stewart v. Eden, 2 
Caines, 121; 6 Dowl. & R. 567; S East, 576. 
Time given to a drawer, or prior indorser, 
would discharge all subsequent parties. But 
an acceptor or maker of a note can only be 
discharged by payment All others are ' 
deemed sureties. 10 Barn. & C. 584. Chan- 
cellor Kent in treating on this subject (3 
Comm. 112), says, "The holder may give time 
to an immediate indorser, and proceed 
against the parties behind him. A prior par- 
ty to the bill is not discharged by a release 
of a subsequent party. But the holderf can- 
not reverse this order, and compound with 
prior parties without the consent of subse- 
quent ones, for it varies the rights of the 
"subsequent parties and discharges them." 
Sargent v. Appleton, 6 Mass. 85; Clopper v. 
Union Bank of Maryland, 7 Har. & J. 100. 

From the above authorities it is clear that 
the release of a prior indorser, by the holder 
of a bill, discharges all subsequent indorsers. 
The release in this case was to the payee of 
the note, who was the first indorser, and the- 
suit is brought against his indorsee, who as- 
signed the note to the plaintiffs. It does not 
appear whether or not the defendant was att 
accommodation indorser; if. he were, the in- 
justice to him would be flagrant by attempt- 
ing to recover the amount of the note from 
him, after releasing the first indorser. As 
by the release the first indorser was dis- 
charged "from aU responsibility in considera- 
tion of the assignment of said note," we 
think the second indorser is also discharged,. . 
and that the plaintiff cannot sustain his ac- 
tion, &C. Judgment 



1 [Reported by Hon. John McLean, Circuit 
JuBticeJ 
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HAWKINS V. WILLBANK. 

[4 Wash. O. C. 285.] i 

Circuit Court E. D. Pennsylvania. Oct Term. 
1822. 

Pbactice— Continuance— Sec^bitx fob Costs. 

If the defendant do not demand security for 
costs within a reasonable time, it shall not be a 

i[Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] -' ■" 
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ground for a continuance, that such security 
has not been given when the cause is called for 
trial. 
[See Bennett x. Bennett, Case No. 1,317.] 

When this cause was brought up for trial, 
the plaintiff's counsel informed the court, 
that he had but this day received from the 
defendant notice that security for the costs 
Tvas demanded, which he could not give, as 
his client lived remote from Philadelphia. 

BY THE COURT. A demand of security 
for costs, at so late a moment, ought not to 
delay the trial of the cause. Reasonable 
notice ought, in all cases, to be given. The 
cause ordered for trial. 



Case Ifo. 6,248. 

HAWLEY V. BAGLEY. 
Patents — Date Necessary on Patented Abti- 

CLBS. 

1. It is necessary that each article should be 
stamped with the day of the month as well as 
the year, but if this is done it is sufficient, even 
if the word "patented" is abbreviated. 

2. To entitle the plaintifE to recover, he must 
allege and prove facts showing that he has a 
title to recover, and the proof must corre- 
spond with the allegations. Where the declara- 
tion charged the defendant with having sold an 
"extension pen-holder," while the proof showed 
the patent to be for an "improvement in pens 
and pencil cases." Seld, that the plaintiff could 
not recover. 

3. In an action qui tam, under section 6 of 
the act of 1842 [5 Stat. 544], for a penalty, the 
proof must correspond with the allegations of 
the declaration. Where the declaration charged 
the defendant with having sold an "extension 
pen-holder" without stamping on it the date 
of the patent, while the proof showed the pat- 
ent to be for an "improvement in pens and 
pencil cases." Held, that the plaintiff could not 
recover. 

[Cited in Law, Dig. 584, 588. and 675, to the 
points as stated above. Nowhere more fully 
reported; opinion not now accessible.] 



Case TTo. 6,349. 

HAWLEY V. KEPP. 

[2 Flip. 177.] 1 

Circuit Court, W. D. Michigan. April 13, 1878. 

Jurisdiction op Circuit Court — Construction 
OF Act of 1876, AND 11th Section op Judicia- 
ry Act — General Rule as to Negotiable 
Promissory Notes— Exception to Such Rule. 

1. The mere fact that the subject-matter of 
a suit has been transferred for the purpose of 
giving jurisdiction to this court, will not de- 
feat jurisdiction, provided there has been a bo- 
na fide sale and transfer by which the trans- 
feree becomes the real owner and thereby the 
parly to the suit. 

2. It is a general rule that suit may be main- 
tained in the name of a person who is the holder 
of a negotiable promissory note, though he has 
no interest therein, provided it is brought for 
the benefit and by directon of the real owner. 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



3. But such rule cannot be applied when the 
question of jurisdiction is to be determined un- 
der the act of congress in question. 

[This was a suit at law by George A. Haw- 
ley against John Kepp. Defendant pleaded 
to the jurisdiction, and plaintifE demurred.] 

McLaren & Jennings, for plaintiff. 
Mr. Hoyt, for defendant. 

WITHEY, District Judge. Suit by plain- 
tifE, a citizen of -Illinois, against defendant, 
a citizen of Michigan, upon three promissory 
notes executed by Wm. Markus & Co., of 
Muskegon, in this state, payable to the order 
of defendant at the* same place, and by him 
endorsed and delivered to Kauffiman, who 
endorsed and delivered them to Ives & Son, 
of Detroit, and who, it is alleged, endorsed 
and delivered the notes to plaintifE. De- 
fendant pleaded the general issue, and gave 
notice of special defense. He also interposed 
a plea in abatement, setting up that all the 
makers and endorsers of the notes are citi- 
zens of Michigan; that Ives & Son, while 
holders of the notes, brought suit on them in 
the state court at Detroit against the makers 
and endorsers, KaufEman and defendant, 
and obtained judgment for the full sum of 
the notes with interest That after such 
judgment the suit was discontinued as to 
defendant Kepp therein, and later an order 
was obtained by Ives & Son granting them 
leave to withdraw the notes from the files; 
and still later they obtained an order vacat- 
ing the judgment as to all the defendants 
therein except KaufEman. Thereafter this 
suit was brought by plaintifE, to whom Ives 
& Son endorsed and delivered the notes sub- 
sequent to the aforesaid proceedings. That 
plaintifE is not a bona fide holder and for a 
valuable consideration; has no property or 
interest in said notes or their proceeds, but 
his name is being used for the sole purpose 
of enabling Ives & Son to bring suit in this 
court, who are the real owners of the notes, 
and for whose interest and behalf this suit 
is prosecuted. To the plea in abatement a 
general demurrer has been interposed. 

The question is one of proper parties to 
give this court jurisdiction. Prior to the act 
of March 3, 1875 [18 Stat. 470], defining the 
jurisdiction of the circuit courts of the United 
States, it was several times held by the 
supreme court that where the assignor of the 
subject-matter of the suit is the real party 
in the suit, and the plaintifE on the record 
but nominal and colorable, his name usea 
merely for the purposes of jurisdiction, the 
suit is then a controversy between the for- 
mer or real plaintiff and the defendant, not- 
withstanding the assignment or transfer, and 
not between the plaintiff in the record and 
the defendant. Barney v. Baltimore City, G 
Wall. [73 U. S.] 280; Smith v. Kernochen, 7 
How. [48 U. S.] 216, and other cases therein 
cited. If the rule applied before- the act of 
1875 is to govern, then, under the facts ad- 
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mitted by tbe "demurrer, Ives & Son are real 
plaintiffs, and as they and defendant are cit- 
izens of the same state, this court has no 
jurisdiction. Ives & Son endorsed and deliv- 
ered the notes after due to plaintiff without 
consideration, and for the sole prapose of 
enabling suit to be brought in this court, the 
interest in the notes and their proceeds re- 
maining in Ives & Son. The law of 1875 
retains, in substance, the provision of the 
nth section of the judiciary act [of 1789 (1 
Stat 78)], that the matter in dispute. must 
exceed the sum 'or value of $500, and that the 
suit must be "between a citizen of the state 
where it is brought and a citizen of another 
state." The cihange in language in the law 
of 1875 is this: It must be a suit "in which 
there shall be a controversy between citizens 
of different states." Under the facts stated 
in the plea in abatement, it is manifest the 
controversy is between Ives & Son and de- 
fendant, and not between the nominal plain- 
tiff and defendant But it is said the law of 
1875 expressly excepts from the operation 
of the clause quoted above, "promissory notes 
negotiable by the law merchant and bills of 
exchange." The language is: "Nor shall 
any circuit or district court have cognizance 
of any suit founded on contract in favor of 
an assignee, unless a suit might have been 
prosecuted in such court to recover them if 
no assignment had been made, except in cases 
of .promissory notes negotiable by the law 
merchant, and bills of exchange." 

Is this case within the exception? It would 
be if the suit was one in which there is a con- 
troversy between citizens of different states; 
that' Is fundamental. In suits of this nature 
two things are absolutely necessary to give ju- 
risdiction to this court, no matter what other 
considerations may be involved: 1. The mat- 
ter in dispute must exceed five hundred dol- 
lars exclusive of costs. 2. The subject-mat- 
ter of the suit must involve a controversy be- 
tween citizens of different states. One of the 
thhigs are wanting in this suit for the con- 
troversy is really between Ives & Son and 
defendant both citizens of Michigan. 

The mere fact that the subject-matter of 
fi. suit has been transferred for the purpose 
of giving jurisdiction to this court' will not 
defeat jurisdiction, provided there has been 
fl bona fide sale and transfer, by which the 
transferee becomes the real owner and there- 
by the party to the suit Barney v. Baltimore 
City [supra].' Again, it is. a general rule 
that suit may be maintained in the name 
of a person who is holder of a negotiable 
promissory note, though he has no' interest 
therein, provided it is brought for the benefit 
and by direction of the real owner. 15 "Wend. 
640; 11 Wend. 27. " But puch rule cannot be 
applied' when the auestion of jurisdiction 
Is to be determined under the act of congress 
in question. 

Demurrer overruled, and judgment on the 
plea in abatement dismissing the cause for 
want of jurisdiction. 



Case Wo. 6,S50. 

HAWLEY V. MITOHELIi et al. 

[Holmes, 42; 4 Fish. Pat Gas. 388; 1 O. G. 
306.] 1 

Circuit Court D. Massachusetts. March, 
1871.2 

Patents — Pdhohaseb from Licensee to Make 

AND Use— Rights op Such Pukchaseb— 

Extension op Patent. 

The purchaser of a patented machine from 
the grantee of the exclusive right to make and 
use, and license others to use, such machines 
within a specified territory during the original 
term of the patent only, acquires by his pur- 
chase no right as against the patentee or his 
assigns, to continue the use of the machine aft- 
er an extension of the patent 
[Cited in Hill v. "Whitcomb, Case No. 6,502; 
American Cotton-Tie Co. v. Simmons, Id. 
293; American ■ Cotton Tie Supply Co. v. 
Bullard, Id. 294; Webster v. Ellsworth, 
36 Fed. 328; Heaton Peninsular Button- 
Fastener Co. V. Dick, 55 Fed. 25.] 
[Cited in Burke v. Partridge, 58 N. H. 354.] 
[See note at end of case.] 

J. E. Maynadler, for complainant 
F. A. Brooks, for defendants. 

s [This was a suit in equity for an injunc- 
tion and an account brought against Eben 
Mitchell, Charles Butters, and Henry Rust, 
copartners under the firm-name of Mitchell, 
Butters & Rust by the complainant Robert 
B. Hawley, assignee by mesne assignment, 
under date of Maxch 19, 1870, of the ex- 
tended terra of letters patent No. 9,700, for 
certain new and useful improvemente In ma- 
chinery for sizing and felting hats, grant- 
ed to James S. Taylor on the 3d day of May, 
1853. The defendants were the successors 
In business of the firm of How & Mitchell; 
and it was admitted at the hearing that the 
machine complained of had been purchased 
by How & Mitchell of one A. L. Bayley in 
the year 1864, being made by him under a 
joint license from the patentee Taylor and 
one Sturdevant who at the time when the 
license wag executed owned an undivided 
interest in the patent This license gave 
Bayley "the exclusive right to make and use, 
and to license to others the right to use," 
the patented machine in the states of New 
Hampshire and Massachusetts during the 
remainder of the original term of the pat- 
ent but provided that said Bayley should 
not "in any way or form dispose of, sell, or 
grant any license to use the said machines 
beyond the 3d day of May, 1867." The sale 
of the machines was accompanied with a 
written license from Bayley to How & 
Mitchell, giving them "the right to run and 
use" the same in the town of Haverhill, 
Massachusetts, 

[It was conceded by complainant that 

1 [Reported by Jabez S. Holmes, Esq., ar.d 
by Samuel S. Fisher, Esq., and here compiled 
and reprinted by permission,] 

2 [Affirmed in 16 Wall. (83 U. S.) 544.] 

3 [From i O. G. 306.] 
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How & Mitcltell acquired all the riglits in 
tlie machines in question which it was in 
the power of Bayley to confei*; but it was 
claimed that as the license gave Bayley no 
power to sell machines, and expressly limit- 
ed to the original term of the patent the li- 
cense to use which he was empowered to 
grant to others, he was absolutely power- 
less to vest in any person such a right to 
any of the machines as would authorize 
that person to continue its use under the 
renewed term; and the general proposition 
was urged that under the renewed term of 
a patent a machine can lawfully he used, 
without license from the owner of such re- 
newed term, only when the machine has 
passed "outside of the monopoly," and he- 
come during the original term like personal 
property of any kind— that is to say, when 
the patentee has, during the original term 
parted with his whole monopoly as to the 
particular machine, and that to this end it 
is essential that the purchaser acquired not 
only the right to use hut the right to sell. 
On the other hand, it was contended that 
the limitation in the grant to Bayley did not 
affect defendants' right to continue the use 
of the old machines, since this right was ab- 
solutely independent of the intention of the 
patentee, being reserved by force of the law 
relating to extensions, the law itself, as in- 
terpreted by the courts, declaring it to be 
the right of any person in the lawful use of 
a patented machine at the expiration of the 
original term of the patent, to continue 
such use under the extension. It was de- 
nied by the counsel for the complainant that 
the cases of Wilson v. Eousseau [4 How. (45 
U. S.) 646], Chaffee v. Boston Belting Co. 
[22 How. (63 U. S.) 217] and the other cases 
cited in support of this doctrine, were in 
point, since in all these cases the various 
parties defendant had possessed an absolute 
ownership in the machines complained of, 
which took them out of the monopoly and re- 
moved them from the protection of the pat- 
ent laws.] 3 

SHEPLEY, Circuit Judge. Letters-patent 
of the United States were duly issued to 
James S. Taylor, on the third day of May, 
1853, for new and useful improvements in 
machinery for sizing and felting hats, 
which lettersHpatent were afterwards re- 
newed and extended according to law, for 
the further term of seven years from the 
third day of May, 1867. 

In November, 1860, during the term of the 
original patent, the patentee conveyed to 
Abner L. Bayley "the exclusive right to 
make and use, and to license to others the 
right to use, the said machines in the states 
of Massachusetts and New Hampshire, and 
in no other place or places, during the re- 
mainder of the original term of said letters- 
patent Provided, that the said Bayley 

« CFrom 1 O. G. 306.] 
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shall not in any way or form dispose of, sell, 
or grant any license to use the said ma- 
chmes beyond the third day of May, A. D. 
1867." 

The conveyance to Bayley contains this 
further provision:— "It is further agreed and 
the right is hereby granted to the said Bay- 
ley to use any and all improvements that 
we may make upon the said machines, with 
the free and imrestrained right to use the 
same upon any and all machines that he 
may use or cause to be used in the said states 
of Massachusetts and New Hampshire. 
Should the said letters-patent be extended 
beyond the third day of May, A. D. 1867, 
then it is understood and agreed that the 
said Bayley shall have the right to control 
the same in the same states of Massachu- 
setts and New Hampshire: provided, that 
he shall pay to the said Sturdevant and Tay- 
lor, or their heirs or assigns, a fair and rea- 
sonable compensation for the same, or on 
terms as favorable as may be offered by any 
other person or party." 

On the eighteenth day of March, 1864, 
Bayley sold to How & Mitchell two sets 
(four machines), with the right to run, and 
on the same day gave them a written license 
to run and use two sets (four machines), for 
felting hats, in the town of Haverhill, un- 
der Taylor's patent bearing date May 3, 
1853. Mitchell, one of the defendants, was 
a partner in the firm of How & Mitchell; 
and the other two defendants, Butters & 
Rust, with Mitchell, are the successors in 
business of the firm of How & Mitchell, and 
at the time of filing the bill were using and 
operating the same four machines in the 
same place and in the same manner, as be- 
fore the extension of the term of the letters- 
patent. 

It has been decided in numerous cases^ 
that where a machine is the subject of let- 
ters-patent, and is in lawful use by any 
party at the expiration of the original term 
of the patent, such party may continue to 
use the identical machine as long as it shall 
last, notwithstanding the extension of such 
letters-patent beyond the original term. 

Have the defendants in this case acquir- 
ed such a title to these machines that the 
machines themselves have passed outside of 
the monopoly, and the defendants have ac- 
quired the right to use them without regard 
to the patent, or after the expiration of the 
original term? This depends entirely upon 
the question, whether Bayley, their grantor, 
had any such rights; for he clearly could not 
convey any greater rights than he possess- 
ed. If he was a territorial assignee of the 
patent for a specified territory, the ma- 
chines sold by him passed out of the monop- 
oly: the royalty of the patentee had beert 
paid, and the property sold passed from un- 
der the protection of the patent laws of the 
United States, and was subject, like other 
property, only to the operation of the laws 
of the state. Bloomer v. McQuewan, 14. 
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How, [55 IT. S.] 549; Wilson v. Rousseati, 4 
How. [45 U. S.] 646; Chaffee v. Boston Belt- 
ing Co., 22 How. [63 U. S.] 217; Goodyear 
T. Beverly Rubber Co. [Case No. 5,557]. 
The same principle has been recently aflarm- 
ed In this court in the case of Adams v. 
Burts [Id. 50], at this term of the court 

No words of limitation, however clearly 
expressed, confining an assignee's right to 
the original term, will have any effect to 
deprive the assignee or his assigns of the 
right to use, during the extended term of the 
patent, machines lawfully constructed and 
used by them during the original term. But 
this right applies only to machines which 
have passed outside of the monopoly by a 
lawful sale of the .whole monopoly in the 
particular machine during the original term. 

Bayley was only a licensee, and not an as- 
signee for a particular territory of the whole 
monopoly of the patent. He never acquired 
the right to sell a single machine. By, the 
terms of the license to him to make and use, 
and to license to others the right to use, the 
patented machines, It is expressly provided 
that he shall not, in any way or form, dis- 
pose of any license to use the machines be- 
yond the third day of May, 1867. He was 
only a licensee. His title was carefully re- 
stricted. He had no power to sell a machine 
BO as to take it out of the monopoly of the 
patent Had he been a territorial assignee 
and possessed the power to sell the patented 
machines, the purchaser would have acquired 
a title which would have been outside of 
the monopoly, and would have acquired the 
absolute right to use the machines during 
the extended term; and this notwithstanding 
any covenants Bayley might hav6 made not 
to convey such a title. Under such circum- 
stances, the patentee must have sought his 
remedy against Bayley on his covenants. An 
examination of this contract shows clearly 
that it was carefully drawn by the parties 
to guard against such a result Nothing can 
be more evident than the purpose expressed 
in this instrument, to put it out of the power 
of Bayley to give any title to the machines. 
The very act of sale was a violation of the 
contract and an act of Infringement The 
purchasers were bound to examine the title 
of their grantor. The most cursory examina- 
tion of the nature of his interest would have 
shown them he had no right to do more than 
license them to use the machines, and that 
not beyond the third day of May, 1867. De- 
cree for complainant 

[NOTE. Upon an appeal by the defendants 
to the supreme court this decree was aflarmed in 
an opinion by Mr. Justice Clifford. 16 Wall. 
(83 U. S.) 544. It was held that the grantor un- 
der whom the defendants claimed never ac- 
quired the right to sell the machines" and give 
their purchasers the right to use the same be- 
yond the term of the original patent Notice of 
iiis title to the purchaser is not required, as the 
law imposes the risk upon him, as against the 
real owner, whether- the title of the seller is 
such that he can make a valid conveyance. 
"Nemo dat quod non habet" The terms of the 



license were sufficient to put the purchasers up- 
on inquiry. The court called attention to the 
distinction between the grant of the right to 
make and vend the patented machine, and the 
grant of the right- to use it, citing Bloomer v. 
McQuewan, 14 HoW. (55 U. S.) 539.] 
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HAWORTH V. NYSTROM. 

[8 Wkly. Notes Cas. 204.] 

Circuit Court E. D. Pennsylvania. May 13, 
1879. 

COPYBIGHT— JOHISDICTION. 

Where the question of copyright is merely in- 
cidental to a dispute about a contract for the 
original composition of a literary work, the 
United States courts will not entertain juris- 
diction. 

Sur demurrer to bill. Bill In equity, filed 
by Haworth against Nystrom, both citizens 
of Pennsylvania, averring that the defend- 
ant who was a civil engineer, had contract- 
ed with the complainant to prepare and fur- 
nish a report upon the Philadelphia water 
supply, the MS. to be signed by the de- 
fendant and two associates, and to be deliv- 
ered "ready for printing;" that the consid- 
eration agreed upon for such service was 
?600, all of which, except a balance of $6.60, 
had been paid during the preparation of the 
report; that when the report was virtually 
finished, and nearly all printed, the defend- 
ant delivered to .plaintiff an incomplete 
proof, wii3i a bill for ?25.00, less the amount 
already paid, for the services of himself 
and his associates, this claim being founded 
upon an alleged parol alteration of the con- 
tract which alteration plaintiff denied; that 
upon the complainant's refusal to pay the 
increased demand the defendant, Nystrom, 
without the knowledge of the plaintiff, copy- 
righted the report in his, Nystrprn's, name, and 
thereby prevented the complainant from us- 
ing the same, although the latter was equita- 
bly entitled to the copyright; and that the 
defendant admitted the title to said report 
to be in the complainant, and his willingness 
to assign the copyright to the latter upon 
payment of the balance claimed. The bill 
prayed that the defendant be enjoined from 
publishing the report or assigning the copy- 
right to any other person than, complainant 
Demurrer for want of jurisdiction. 

Mr. Williams, with him R. P. White, for 
the demurrer. 

The question, though nominally about a 
copyright, is really whether the original con- 
tract was changed. The demurrer admits 
the facts stated, but not the legal inference 
that the right to an assignment of the copy- 
right is in complainant The facts admitted 
show merely a dispute about a contract, and 
jurisdiction cannot be given by introducing 
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the collateral fact that a copyrigM was tak- 
en out 

A. Sidney Biddle, contra. 

The demurrer admits the facts, and among 
them the allegation that the original contract 
was the actual subsisting one, for the bill 
denies any alteration in the terms of that 
agreement. Admits this, and the necessary 
inference is that the right to copyright was 
Haworth's. It was just as much his, on 
these admitted facts, as if, after delivery and 
payment in full, a stranger had stolen a copy 
and had it copyrighted, falsely pretending 
that the work was his property. Would this 
comt have entertained jurisdiction in such 
a case on a bill filed by the true owner? If 
it would, it should do so here. The fact of 
a dispute about the terms of the contract is 
immaterial, for the pleadings show an ad- 
mission of the true contract by the defend- 
ant, and upon those pleadings Nystrom 
should be regarded as an utter stranger who 
had purloined a copy and copyrighted it 
without color of title. 

BUTLEB, District Judge. The only case 
set out in the bill, as we understand it is 
that predicated on the defendant's failure to 
perform his contract therein stated, and as 
both parties reside in Pennsylvania, this 
court has no jurisdiction of that 

The argument that the plaintiff may be re- 
garded as standing on the copyright named 
as owner thereof, seeking relief against ttie 
defendant for infringement, is very ingen- 
ious, but cannot be accepted as sound. The 
demurrer must be sustained and the bill dis- 
missed, without prejudice. 
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Case No. 6,252. 

In re HAY. 

[6 Chi. Leg. News, 256.] 

District Court, N. D. Illinois. 1874. 

Husband and Wipe — Right op Wipe to Earn- 
ings—Illinois Statute. 

[1. A married woman is entitled, under the 
Illinois statute of 1869, to retain as her own, 
commissions earned in making sales for her 
husband, under a contract of agency with him.] 

[2. The provision in the statute that it shall 
not be construed, to give the wife any right to 
compensation for any labor ijerformed for her 
husband or minor children, is inapplicable to 
cases where there is a special agreement be- 
tween the husband and wife.] 



In the matter of the bankruptcy of Jona- 
than Hay, of Freeport lU. On the petitions 
of Elizabeth and Ada Hay, wife and daugh- 
ter of the bankrupt, for a return of an up- 
right Steinway piano and several articles of 
personal property, which they claim as their 
private property, and which were taken un- 
der a warrant of seizure against the estate 
of the bankrupt 

Alta M. Hulett, for Mrs. and Miss Hay. 
John M. Bailey represented the bankrupt's 
assignee. 

Held by BLODGETT, District Judge: 
That it appears clearly and conclus'ively 
from the evidence that Elizabeth Hay had 
been doing business separate and apai't from 
the business of her husband for several 
years; that that business depended for its 
success upon Mrs. Hay's individual skill and 
energy, and consisted principally in the sale 
of sewing machines and musical instruments; 
that she had been remarkably successful in 
business, and by her energy, enterprise, and 
business tact, acquired credit in her busi- 
ness; that it was notorious that she was 
carrying on an independent business, and 
that she had supported not only herself and 
children, but her husband also, her husband 
having shown no remarkable ability in any 
direction except in the way of contracting 
debts. Mrs. Hay had also been for several 
years the owner of the homestead occupied 
by her family, and the title stood in her 
name. In the beginning of the year 18G9 
Jonathan Hay was indebted in large 
amounts, and all of Mrs. Hay's private prop- 
erty, acquired by her individual skiU and 
labor, was sold to satisfy the claims of her 
husband's creditors, as prior to the year 1869 
the earnings of the wife belonged absolutely 
to the husband. 

In 1869 the law was passed giving to 
married women their earnings absolutely. 
And Mrs. Hay again went to work. Her 
husband had no property whatever, and had 
made a failure of every business which he 
had undertaken. In the fall of 1871 Mr. Hay 
desired to open a music store, and to enable 
him to do so Sirs. Hay furnished him $1,000— 
money which she had borrowed, giving a 
trust deed on her house to secure its pay- 
ment. When Mr, Hay went into business, 
Mrs. Hay acted as his agent in the sale of 
sewing machines and musical instruments; 
and there was an express understanding and 
agreement that she should receive a speci- 
fied commission on each sale made by her. 
The court remarked that this understanding 
was unnecessary, as the law gave her earn- 
ings with or without the husband's consent, 
and that the transactions must be regarded 
as if made by Jonathan Hay with a third 
party. The court also held that the proviso 
to the act of 1869, "This act shall not be con- 
strued to give the wife any right to compen- 
sation for any labor performed for her hus- 
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band or minor children," did not affect the 
questions in this case, but was only applica- 
ble t« cases where there was no special 
agreement between a husband and wife as 
to her compensation, but that she having the 
right to her earnings could agree to work for 
her husband about, his business as well as 
for a stranger. In July, 1873, Mrs. Hay pur- 
chased of her husband ten sewing machines, 
paying him therefor $500 in cash, the money 
paid being borrowed on Mrs. Hay's individual 
credit, of a relative. The court said that, as 
there was no fraud alleged, none could be 
presumed, and that the purchase was fair 
and open, made in the usual course of busi- 
ness, and must be so regarded. He, there- 
fore, was of opinion that the property be- 
longed to Mrs. Hay, and an order was en- 
tered dhrecting the assignee to return it to 
her. This decision is important, as the ques- 
tion wheliher a married woman was entitled 
to compensation for services performed for 
her husband as agent has never before been 
judicially passed upon. 



Case No. 6,S63, 

In re HAY et al. 

[2 Lowell, 180; i 7 N. B. R. 344.] 

District Court, D. Massachusetts. Oct, 1872. 

Baxkkuptct — Designation of Moset as "Nec- 
essaries. " 

The assignee in bankruptcy may designate a 
sum of money as "necessaries," under section 
14 of *the act [of 1867 (14 Stat. 522)]. 

[Cited in Re Thompson, Case No. 13,938.] 

[In bankruptcy. In the matter- of Ira Hay 
and others,] 

A. V, Lynde, for bankrupt. 
Boariiman & Blodgett, for assignee. 

LOWELL, District Judge. The question pre- 
sented in this case is, whether the assignee 
has power to allow the bankrupt any part 
of a sum of money which was in the posses- 
sion of the latter as his separate property 
when the joint petition was filed. Section 14 
excepts from the operation of the assignment 
the necessary household and kitchen furni- 
ture, and such other articles and necessaries 
of such bankrupt as the assignee shall desig- 
nate and set apart; having reference in the 
amount to the family, condition, and circum- 
stances of the bankrupt, but altogether not 
to exceed in value, in any case, the sum of 
$500, &c. In Thornton's Case [Case No. 13,- 
994], arising in the Cape Fear district of 
North Carolina, it was held that money might 
be set apart. Brooks, J., considered the pur- 
pose of the law to be to furnish temporary 
support to honest bankrupts, whose property 
had been all surrendered to their assignee; 
and that this object would be defeated in 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
Bion.] 



some most meritorious cases, if money could 
not be considered a necessary. In two other 
cases the contrary has been held, on the 
ground, as I understand, that "articles and 
necessaries" must be taken to refer to things 
ejusdem generis with household and kitchen 
furniture, such as fuel and provisions. In re- 
Lawson [Id. 8,149]; In re Welch [Id. 17,366]. 

I am of opinion that a fair construction of 
the act may include money as necessaries, for 
the reasons given by Judge Brooks. The law 
intends to encourage a full disclosure and sur- 
render of all property, and to provide for the 
immediate wants of the bankrupt, whether he 
happens to be a householder or not; and that 
an insolvent should by accident or design 
have acquired a full stock of necessary fur- 
niture, fuel, provisions, and the like, should 
put him in no better situation than one, with 
equal needs, who has not had equal foresight 
or good fortune. Considering the intent of 
the statute, I am of opinion that money nec- 
essary for the support of the bankrupt is 
within its terms. Under a statute giving the 
admiralty court jurisdiction of suits for nec- 
essaries supplied to a foreign ship, money 
lent to the master to buy necessary supplies 
has been held within the law, not by subro- 
gation, but as being described by the lan- 
guage. The Sophie, 1 W. Rob. Adm. 368; 
The Onni, Lush. 154. True, the assignee can- 
not see that the money is applied to the pur- 
chase of necessaries; but in case of the need 
which the law supposes wiU be proved by 
him to exist, and which it refers to in speak- 
ing of the condition and circumstances of the 
bankrupt. It may be presumed that the sum 
supplied will go to his use and that of his 
family. 

The most decisive authority remains to be 
cited. The bankrupt act of 1841, § 3, [5 Stat 
440], was identical with the act of 1867, so 
far as this case is concerned, the one being 
literally copied from the other; and Mr. Jus- 
tice Story decided that the assignee could set 
apart a sum of money to a bankrupt, where- 
with to pay his board and that of his family. 
In re Grant [Case No. 5,693]. He further 
held that the court could not make the allow- 
ance in the first instance, for that it was 
wholly within the authority of the assignee; 
subject, of course, to an appeal to the courts 
though, the learned judge does not mention 
that, but it Is provided for in that statute as 
in this. 

I give no opinion whether the condition and 
circumstances of the bankrupt in this case 
will require the assignee to set apart any, 
and if any what, sum of money; but decide, 
that this matter must first be determined by 
him, subject to my final decision if his deter- 
mination should be excepted to. 

I do not mean to say that this question of 
fact and discretion might not be submitted 
to the court by consent of both parties; but 
I do not understand it to have been so sub- 
mitted in this case. 

Ordered: that the assignee may designate 
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and set apart to the bankrupt, N. C. Stowe, 
such sum, not exceeding $500, if any, as he 
shall find to he necessary, under section 14 of 
the bankrupt act; subject to exceptions and 
the final determination of the court, as pro- 
vided by said section. 

NOTE. The assignee refused to make an al- 
lowance to tliis bankrupt or either of his part- 
ners; and, upon appeal from this decision, there 
was evidence tending to show that each of the 
bankrupts had earned something since the bank- 
ruptcy, and two of them had no family depend- 
ent on their exertions, and were skilled work- 
men in their business of boot and shoe manu- 
facturers; that the wife of the third had some 
little property; that the assets were small com- 
pared with the debts, the case presenting tiie 
appearance of a consumption of the capital for 
the pensonal expenses of the partners. The 
judge sustained the action of the assignee. In 
a ease brought up a few days later (In re Steele 
[unreported]), the testimony was that the bank- 
rupt and his family had suffered much from ill- 
ness about the time of the bankruptcy; that 
much of their clothing and bedding had been 
destroyed for fear of infection; that a settle- 
ment would probably have been made with the 
creditors, if the negotiations had not been bro- 
ken ofE by the illness of the debtor. He was an 
old man, and his assets were considerable. An 
allowance of money was ordered. 
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Circuit Court, E. D. Virginia. March, 1877. 

Equity— Bill to Set Aside Satisfaction of 
Judgments. 

1. The complainant had purchased all exist- 
ing judgments against the defendant railroad 
company; and afterwards purchased all the 
company's property sold under a trust deed 
junior to the judgment liens; and then marked 
as satisfied the judgments he held, on the prop- 
er dockets. In a subsequent litigation the deed 
of trust and his purchase under it were adju- 
dicated to be illegal and void. He thereupon 
filed a bill in chancery against the company, 
praying that his satisfaction marked against 
the judgments might be set aside, that the de- 
fendant be decreed to pay the judgments, and 
that he might have general relief. 

2. A demurrer to this bill, on the ground that 
he had full remedy at law, and that therefore a 
bill in equity did not lie, was overruled. 

In chancery. The complainant [Alexander 
Hay] had purchased sundry judgments, which 
were aU that were outstanding, against 
the defendant company [the Alexandi'ia & 
Washington Railroad Company], which were 
duly recorded on the judgment docket In the 
proper clerk's office designated by the laws 
of Virginia. These judgments were superior 
to a deed of trust subsequently executed up- 
on the property of the company. With the 
purpose of reorganizing the company on a 
new basis, the complainant afterwards pur- 
chased all its property at a sale made by the 
trustees under the deed of trust. Having 
thus become sole owner by this purchase, he 
made in writing a memorandum on the prop- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



er record in the proper office of the court, 
declaring that the judgments which he had 
purchased were satisfied. He did this in full 
faith that the sale to liim under the deed and 
his title by pxnchase were valid. This deed 
and sale were afterwards attacked, and, aft- 
er a course of litigation, were pronounced by 
the supreme court of the United States in- 
valid and null. The complainant now brings 
his bill in equity, reciting in detail the facts 
just set forth, and praying that the satisfac- 
tion entered upon the judgments which he 
had purchased be set aside; that the defend- 
ant be adjudged and decreed to pay him the 
amounts of the judgments with interest; that 
the judgments be decreed to be a lien upon 
the property of the defendant, as of the 
date when the satisfaction was entered; and 
that other and further relief be granted as 
the nature of his case requires. To this bill 
a general demurrer was interposed; the de- 
murrant insisting, generally, that there was 
no jurisdiction in equity, because the com- 
plainant had full and compact remedy by ac- 
tion at law against the company. 

H. H. Wells, for complainant 
S. Ferguson Beach, for defendant 

HUGHES, District Judge, The only rem- 
edies at law are, action upon the judgment, 
scire facias to revive the judgment, issuing 
execution thereon, and motion to set aside 
the satisfaction. In regard to the first three 
remedies, the plaintiff would be met with 
the record of satisfaction, and this b^ng a 
matter of record could not be avoided by 
pleading at law. "There can be no aver- 
ment in pleading against the validity of a 
record, though there may be against its op- 
eration." Chit PI. 481, 354; Biddle v. Wil- 
kins, 1 Pet [26 U. S.] 692. It needs no cita- 
tions of authority to support the proposition, 
that a record cannot be revised or contra- 
dicted by parol proof. It is not competent 
in an action at law on a specialty, for the 
defendant to avoid it by pleading that it was 
obtained by fraudulent misrepresentations 
made by the plaintiff. 2 Rand. (Va.) 426; 
Taylor v. King, 6 Mumf. 358. Certainly a 
record stands upon as high a ground as a 
specialty. As to actions on contracts, this rule 
has been changed by special statute in Vir- 
ginia, but such statute does not affect a rec- 
ord. A motion may be made to quash an 
execution because a court has control over 
its own process, but a motion to set aside a 
satisfaction is entirely different Such a rec- 
ord is not the action of the court but of the 
party alone. But even on a motion to quash 
an execution if it involves the question 
whether satisfaction is properly entered, it 
is a case proper for a court of equity. In 
Crawford v. Thurmond, 3 Leigh, 85, when 
an execution had been indorsed for the bene- 
fit of Crawford by Shroder, the owner of 
the judgment, and the judgment was satis- 
fied of record by Shroder, a bill was filed 
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In equity by the debtor to enjoin the execu- 
tion. It was objected that there was an ad- 
equate remedy at law by motion to quash. 
The court says, page 88: "Now I do not say 
that the county court sitting as a court of 
law, could not upon motion in a summary 
way try these questions; but I do say, that 
in that mode it could not have afforded a 
safe or available tribunal for the trial of 
them, as a court of equity upon regular 
pleadings and proofs. And this consider- 
ation, it will be recollected, forms one of the 
grounds of eqmty jmisdiction. But there is 
another and perhaps stronger ground. The 
indorsement of the execution for Crawford's 
benefit gave him nothing but an equitable 
right, which could have no weight in a court 
of law, belonged exclusively to a court of 
equity, and must finally have brought the 
cause tbere for a decision. It must be seen 
in the case at bar, that the questions involv- 
ed are of such a nature as could not be tried 
summarily upon motion, certainly in not as 
safe and available a manner as in a court 
of equity. Besides, as to two of the judg- 
ments, the complainant has only an- equita- 
ble right The satisfaction entered on rec- 
ord must, as to all parties who stand in the 
situation of innocent purchasers for a valua- 
ble consideration, be deemed valid and effec- 
tual." 1 Johns. 5G0. 

The judgment is not merely an evidence of 
Indebtedness. It is a security upon the prop- 
erty, and to preserve this security the com- 
plainant is entitled to have the record of 
satisfaction annulled. This cannot be done 
by a court of law. In Wardell v. Eden, 2 
Johns. Cas. 121, the supreme court of New 
York set aside the satisfaction of a judg- 
ment obtained therein, upon motion; but 
there was no question of fact involved in the 
ease, and no necessity for such an examina- 
tion of facts as would require the machin- 
ery of a court of equity. In Beebe v. 
Bank of New York, 1 Johns, 550, in consid- 
ering the effect of such action as to subse- 
quent creditors, the court of errors says: 
"The supreme court, i^ vacating the satisfac- 
tion of the judgment in Wardell v. Eden, ex- 
ercised a jurisdiction imtil very recently 
within the aclniowledged province of a court 
of equity alone." In Phillips v. Clagett, 11 
Mees. & W. 84, the court says: "A court of 
law has no jurisdiction to set aside a release 
which is good in law." The act of congress 
relating to the jurisdiction of a court of 
equity is but declaratory of the then existing 
rule, and recourse is to be had to the princi- 
ples of English equity, not to the laws of the 
state. Cases in Brightly, Fed. Dig. 283. In 
order to oust the jurisdiction, the remedy 
must be as plain, adequate, and complete at 
law as in equity. [Garrison v. Memphis Ins. 
Co.] 19 How. [60 U. S.] 312; [Boyce's Execu- 
tors V. Grundy]. 3 Pet [28 U. S.] 210; [Wylie 
V. Coxe] 15 How. [56 U. S.] 415; 1 Story, Eq. 
Jm-. § 33; Olrichs v. Spain, 15 Wall. [82 XJ. 
S.] 222. The fact that, the state laws give 



a legal remedy upon an equitable title does 
not oust the jurisdiction of the United States 
circuit court Brightly, Fed. Dig. 283. The 
demurrer is overruled. 

[This suit then went on until 1881, when a 
decree was rendered setting aside the "satis- 
factions" and reinstating the judgments. Case 
No. 6,2o5a. For another case bearing on this 
litigation, see 20 Fed. 15.] 
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HAY V. ALEXANDRIA & W. B. CO- et al. 

[4 Hughes, 331.] 

Circuit Court E, D. Virginia. Jan. Term, 
1882. 

Peperaii Courts -^ Jdrisdictioit ovbk Nonresi- 
dents OP THE District — Suits to Enforce 
LiEHs ON Pbopertt in the District — Com- 
ity. 

[1. Where a suit in the nature of a general 
creditor's bill was brought against a railroad 
company whose road lay wholly within the 
Eastern district of Virginia, held that the cir- 
cuit court for that district, by following the 
provisions of the eighth section of the judiciary 
act of 1875 [18 Stat 472], relating to service 
on nonresidents in suits to enforce liens upon 
property lying within the district where the 
suit is brought could obtain jurisdiction of the 
District of Columbia (formerly the city of 
Washington), which was named as a defendant, 
and which claimed a lien on the road by virtue 
of a trust deed given to secure it for guaranty- 
ing certain bonds of the railroad company, and 
also of the trustees in said deed who were resi- 
dents of said District of Columbia.] 

[2. It being charged in the bill that the act 
of the city of Washington in guarantying the 
bonds was ultra vires, and that the trust deed 
was therefore void, Jield, further, that the court 
had jurisdiction of the controversy, under sec- 
tion 1 of the" act of 1875, as being one arising 
under a law of the United States, namely, the 
charter granted by congress to the city.] 

[3. The pendency in a state court of a suit 
to determine the question of priority, as between 
two certain liens upon a railroad, will not pre- 
vent a federal court, on the ground of comity, 
from assuming jurisdiction of a general credit- 
or's bill brought to determine the priorities as 
between all lien holders, including many not 
parties to the previous suit] 

In chancery. 

[This was a suit in the nature of a general 
creditor's bill brought by Alexander Hay 
against the Alexandria and Washington Rail- 
road Company and others.] 

HUGfitES, District Judge. ■ This is a bill 
in the nature of a general creditor's bill, 
brought to settle the priorities of aU liens 
upon the property of the Alexandria & Wash- 
ington Railroad Company, for the sale of the 
same, and administration of the proceeds. In 
the year 1881, the complainant in this .suit 
recovered a decree in chancery and a judg- 
ment at law in this court against the Alex- 
andria & Washington Railroad Company, re- 
viving old judgments which had been recov- 
ered in a court of the state of Virginia in 
1857, 1858, 1859, and i860, for the aggregate 
amount of nearly ?29,000, with costs, and in- 
terest from the dates of the original causes 
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of action; the whole amounting now to about 
the sum of $80,000. This bill was filed on 
24th of December, 1S81, and proposes to set 
out in detail, besides the judgments and de- 
crees obtained by the complainant, all the 
liens now resting on the property of the 
said company. It makes parties defendant of 
all the creditors holding these several liens. 
It avers in terms that there are no other lien 
creditors than those whose liens are enumer- 
ated seriatim. It makes also party defend- 
ant the Alexandria & Fredericksburg Rail- 
way company, which is alleged to have the 
property of the said Alexandria & Washing- 
ton Company in custody as lessee or other- 
wise. Among those made parties, defendant 
to the bill is one Joseph Thornton. Among 
the creditors claiming to hold liens, and made 
defendants to the biU, is the District of Co- 
lumbia (formerly the city of Washington), 
and J. H. and A. T. Bradley, trustees in a 
deed made by the Alexandria & Washington 
Raih'oad Company, to secure the said Dis- 
trict of Columbia for guarantying certain 
bonds or certificates of the said company. In 
consequence of some defect in, or delay in re- 
cording, the said deed of trust, another deed 
was afterwards made between the same par- 
ties confirming and ratifying the original 
deed. This would therefore seem to be in 
effect a general creditors' bill; though it does 
not contain a clause couched in the very 
.words ordinarily employed in the draft of 
general creditors* bills, to the effect that the 
bill is brought on behalf of the complainant 
and of aU other creditors of like character 
who may come in and take part in the suit 

The bill alleges that the defendant the 
Alexandria & Washington Railroad Company 
is utterly and absolutely insolvent; that it 
owns no other property but the road-bed ex- 
tending from the south end of the Long bridge 
crossing the Potomac river opposite Wash- 
ington, some four or five miles to the vicin- 
ity of Alexandria; and that it is indebted in 
an aggregate sum of about four hmTdred 
thousand dollars. Some of the lien debts 
enumerated in the bill as resting upon this 
road, have been ascertained and adjudicated 
as against the Alexandria & Washington 
Railroad Company, and as between the par- 
ticular parties to the record, in a suit in chan- 
cery which was brought in 1857, in the cir- 
cuit court of Alexandria county, entitled "The 
Alexandria & Washington Raih-oad Company 
vs. Fowle, Snowden & Co. et al." That suit 
was originally brought by the said railroad 
company, but was afterwards proceeded with 
under a cross bill filed in the same proceeding 
by J. H. and A, T. Bradley, the trustees, as 
heretofore mentioned, in the deed or deeds 
from the said company, given to secure the 
corporation of the city of Washington (now 
the District of Columbia) for the citj^'s guar- 
anty of the company's bonds. These debts 
resting as liens upon the Alexandria & Wash- 
ington Railroad, thus for certain purposes 
ascertained and adjudicated, are set out In 



the bill here; and the holders of them made 
parties defendant to the suit here. On the 
second day of the January term, 1882, of 
this court, the complainant in the bill here, 
came into this court, and moved for a receiv- 
er, and also moved that notice of the motion 
be ordered to be given to all parties interest- 
ed, and that it would be heard on the 7th of 
the same month. The latter motion was 
granted. On that day, at the instance of 
some of the defendants, the motion for a re- 
ceiver was continued to the 17th of January, 
and on that day Thornton, one of the de- 
fendants, filed a plea to the jurisdiction, and 
there was a hearing of the motion, on elabo- 
rate argument extending to the ISth of the 
same month. On this latter day, for reasons 
stated orally from the bench, this court de- 
cided to grant the motion for a receiver, and 
took time to put those reasons in writing. 
A receiver was accordingly appointed on the 
19th of the same month, and this opinion in 
writing is now filed, again setting out the 
grounds of the action then taken by the 
court The objections urged against the ap- 
pointment of a receiver were embodied in 
Joseph Thornton's plea to the jurisdiction of 
the court This plea denies the power of the 
court, both over necessary parties, and over 
the controversy. Joseph Thornton claimed 
to appear only for the purpose of filing this 
plea. I believe that there was no denial of 
a proper service of process upon all who were 
named as parties defendant to the bill re- 
siding in this district and of notice of the 
pending of this suit to all parties residing 
elsewhere. ^ 

The plea, alleges in substance that the biR 
joins as codefendants pei*sons who are not 
subject to the jurisdiction of this com-t; 
namely, 1st, the District of Columbia, a mu- 
nicipal corporation created, organized, and 
established by and under the laws of the 
TTnited States, &c., &c.; and, 2d, Joseph H. 
and A. Thomas Bradley, trustees, &c., who 
are citizens of the District of Columbia; and 
that the presence of these persons as parties 
Is essential to the settlement of the equities 
in this cause. The plea further avers that 
the subject-matter of the said bill, and the 
matters in controversy therein, were at the 
time of the filing of the said bill, and still 
are, pending, and yet undisposed of, in the 
circuit court of Alexandria coimty, a court of 
competent jurisdiction, in the suit of the Al- 
exandria & Washington Railroad Comt)any 
vs. Fowle, Snowden & Co., the record of 
which cause is now here shown to the court 
It was not pretended that the Alexandria & 
Washington Railroad Company is not hope- 
lessly insolvent, and that the situation of ita 
affairs is not such as imperatively to demand 
the appointment of a receiver. The only ob- " 
jection m'ged was, that this court could not 
legally appoint a receiver, for want of juris- 
diction over the parties and of the contro- 
versy. 

These objections are fairly presented in the 
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plea of defendant Josepli Thornton; and so 
my task is simply tliat of dealing with the 
objections set forth in that plea. 

First, as to the parties. It is true that 
the District of Columbia is a corporation not 
within the jurisdiction of this court for ordi- 
nary purposes. The same is the case as to 
the two Bradleys, trustees; who are inhab- 
itants of the District of Columbia, and who 
are not inhabitants of the Eastern district of 
Virginia. And this corporation and these 
trustees are parties necessary to any suit for 
the settlement of the priorities of liens upon 
.the Alexandria & Washington Railroad. It 
is to be observed, in limine, that the proper- 
ty bound by the mortgages, judgments, and 
decrees standing against the Alexandria & 
Washington Railroad Company is exclusive- 
ly, or almost exclusively, real estate, and tbat 
this real estate lies wholly in the Eastern 
district of Virginia; moreover, that the ob- 
ject of the present suit is to subject this real 
estate, lying exclusively in this district, to 
the liens enumerated in this bill, according 
to such priorities as the court may settle by 
its decree; one of. them being the lien claim- 
ed by the District of Columbia under a deed 
in which the Messrs. Bradley are trustees. 

The 8th section of the judiciary act of 
March 3, 1875,— [18 Stat 472], 1 Supp. Eev. 
St. U. S. p. 176,— provides, that when in any 
suit in a circuit court df the United States, 
to enforce any equitable lien upon, or remove 
any cloud upon the title to, real or personal 
property within the district where such suit 
is brought, one or more defendants therein 
shall not be an inhabitant of or found with- 
in said district, or shall not voluntarily ap- 
pear thereto, it shall be lawful for the court 
to make an order directing such absent de- 
fendant or defendants to appear, &c., by a 
day certain, to be designated, which order 
shall be served on such absent defendant or 
defendants, if practicable, wherever foimd, 
«&c., &c., or, where such personal service up^ 
on such absent defendants is not practicable, 
then, order of publication shall be made, &c., 
&c.; and then it shall be lawful for the comt 
to entertain jurisdiction and proceed to the 
hearing and adjudication of the sult,'&c., ci-e.; 
but such adjudication shall affect only the 
property within such district. The terms 
of this law have been thus far complied witli, 
and the order of court requiring notice of the 
motion for a receiver to be served upon the 
defendants has been served, in this suit, up- 
on the principal officers of the District of Co- 
lumbia, and upon the Messrs. Bradley, who 
are inhabitants of that District / This bill, 
moreover, charges that the District of Colum- 
bia (when Imown as tiie city of Washing- 
ton), in guarantying bonds of the Alexandria 
& Washington Railroad Company, was ultra 
vires, and null and void, and .that the deed ' 
of trust made by the company to the Messrs. 
Bradley, as trustees, to secure such guaranty, 
is therefore a nullity, and is consequently 
not a lien upon this railroad. The first sec- 
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tion of the judiciary act just referred to (i 
Supp. Rev. St p. 173), provides "that the cir- 
cuit courts of the United States, shall have 
original cognizance, concurrent with the 
courts of the several states, of all suits at 
common law or in equity, where the matter 
in dispute exceeds, exclusive of costs, the 
sum of five hundred dollars, and arising un- 
der the constitution or laws of the United 
States, or," &c., &c. Thus it seems cleai* to 
me, that in respect to the property of the 
Alexandria & Washington Railroad Compa- 
ny, on which the District of Columbia claims 
a lien, this com:t has jmrisdiction, under the 
8th section of the judiciary act of 1875, to 
summon the District and its trustees before 
it; and it seems equally clear that in respect 
to the right and power of that corporation to 
have guarantied the bonds of the railroad 
company, a right which depends exclusively 
upon the provisions of its charter derived 
from congress, this court has jurisdiction \m- 
der the first section of the judiciary act of 
1875; it being an elementary principle of law 
that, whereas a natural person may do what- 
ever is not forbidden by law, yet a "corpora* 
tion can do only what is authorized by its 
charter." Railroad Co. v. Harris, 12 Wall. 
[79 U. S.] 81. I think it clear, therefore, 
that, for the purposes of determining the 
liens resting upon the property within this 
judicial district belonging to the Alexandria 
& Washington Railroad Company, this court 
has jurisdiction by personal service of pro- 
cess, wherever found, on the District of Co- 
lumbia and the Messrs. Bradley, as parties 
defendant in this suit, and that this branch 
of Joseph Thornton's plea to the jurisdiction 
must be overruled. 

I come now to the other branch of the 
same plea, namely, that which makes objec- 
tion that the circuit court of Alexandria 
county has already possession of the contro- 
versy of which this court is asked by this 
bill to take cognizance, and of the subject- 
matter, or property, which is the object ot 
the controversy. It is useless to say that 
the property of the Alexandria & Washington 
Company, the corpus, or res, sought to be 
subjected, is not yet in the custody of any 
court, but, as alleged, is in the possession 
and use of the Alexandria & Fredericksburg 
Railway Company, xmder lease or contract 
If the property itself were actually in the 
corporeal possession* of the state court in the 
person of a receiver or other officer, that 
would be conclusive; and this court would 
and could not interfere; but, as that is mani- 
festly not the fact my only remaining duty 
is to inquire whether the controversy exhib- 
ited by this bill was already within the cog- 
nizance of the state court when this bill 
was brought; for, if it was, then that fact 
would be equally conclusive against .the ju- 
risdiction of this court. 

In order that the controversies of the two 
suits shall be identical, the parties to them 
must be the same, and the objects of the 
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suits, and the issues in tliem, the same. The 
mere fact that there is but one property sub- 
ject to the respective decrees in the two suits 
is not sufficient to identify them. I have al- 
ready said that the bill here is, in its essen- 
tial nature, a general creditors' bill, seeking 
to bring all lienhold creditors of the Alexan- 
dria & Washington Railroad Company before 
the court, in order that their claims shall be 
marshaled, and the priorities attaching to 
them settled, and bringing in also the Alex- 
andria & Fredericlisburg Railway Company, 
which has possession of the res in conti'over- 
sy, under lease or contract, in order that the 
decree of the court, when rendered, may be 
effectual, and that the proceeds of the sale of 
■the property of the Alexandria feWashington 
Railroad Company, when realized, may be 
distributed with due regard to tiie rights of 
all parties in interest A bill with fewer par- 
ties and less ample scope would not be effec- 
tual for a proper adjudication of the affairs 
of this company. The inquiry, therefore, is 
whether the suit in the state court, the record 
of which is exhibited with the plea of the de- 
fendant Thornton, is a suit in which all lien- 
holders are parties, and in which the custodi- 
jan under lease, of the property that is sought 
to be subjected to the liens resting upon it, 
Js before that court An inspection of the rec- 
ord of the suit in the state court discloses the 
fact that Alexander Hay, the complainant in 
the bill here, who claims to hold a lien for 
some eighty thousand dollars, is not a party 
there. It discloses that neither Walter Len- 
ox, in his character as trustee, nor any one of 
the beneficiaries of the deed of which he is 
trustee, representing a lien of some sixty 
thousand dollars, is a party there; nor is the 
deed itself, which Lenox represents, made a 
part of the controversy by either the bill or 
cross bill in that suit; nor is the Alexandria 
& Fredericksburg Railway Company, which 
has contract rights in, and actual possession 
of, the property of the Alexandria «fe Wash- 
ington Railroad Company, a party to that 
Buit. Obviously and conspicuously, therefore, 
the parties to the suit in the state court are 
pot the same as those here; and there would 
seem to be such a deficiency of parties to that 
suit, for the purposes of complete justice, that 
though it has been pending for nearly twenty- 
five years, and the Alexandria & Washington 
Railroad Company has been notoriously in- 
solvent for at least half the time, no receiver 
has been appointed by that court in that suit, 
though it has been asked to do so. 

So much as to parties. In respect to the 
controversy, the two suits differ from each 
jother even more widely. The original object 
of the suit in the state court, which was 
brought by the Alexandria & Washington 
Railroad Company, was to obtain an adjudi- 
cation upon the relative priorities of the lien 
of the city of Washington, and that of Fowle, 
Snowden & Co. It made only those creditors 
and their respective trustees parties defend- 
ant who all answered. The trustees in the 



deed (or deeds, for, though there were two, in 
fact there was virtually but one) under which 
the District of Columbia claimed, being al- 
ready defendants in the suit, then filed a cross 
bill, setting out their own case, and making 
no new parties defendant, except James S. 
French individually, who was already party 
to the record as president of the Alexandria 
& Washington Railroad Company. There 
were numerous judgment liens then outstand- 
ing against the company; among them, some 
of those which were the origin of the claim of 
the complainant here, Alexander Hay. But 
the holders of these liens were not made par- 
ties, either by the original or the cross bill. 
There was a deed of trust already mentioned, 
in which Walter Lenox was trustee, made for 
securing thirty thousand dollars. Neither 
Lenox, as trustee, nor any of his beneficiaries, 
were made parties. Neither the original nor 
the cross bill contained the usual clause of a 
general creditors' bill, either in form or sub- 
stance; nor was either bill, in scope or aim 
or purpose, a bill for marshaling all creditors 
and their claims, or for ascertaining all liens 
and their priorities. The cross bill contained 
no other prayer for sale, than oneforitsown 
special benefit, which was in these words: 
"Your orators further pray that the said deeds 
of trust to the said J, H. and A. T. Bradley 
may be decreed and declared to create a lien 
on the propei-ty and franchises of the said Al- 
exandria & Washington Railroad Company, 
prior to any other incumbrance, and that the 
said lien may be enforced against the said 
property and franchises so conveyed, and the 
proceeds arising from a sale thereof may be 
applied to the reimbursement and relief o'f 
your orators, on account of their guaranty of," 
&c., &e. "And your orators further pray for 
such other and further relief as may be con- 
sistent with equity," &c., &c. The decree was, 
of course, only such as would be responsive to 
the specific prayers of one or the other of the 
bills, and as could be given between the par- 
ticular parties to that record. It was pro- 
nounced May 25th, 1859. An appeal was 
taken to the supreme court of appeals of Vir- 
ginia, and the questions submitted to the ap- 
pellate tribunal were simply questions as to 
the relative priorities of two only of the liens 
now resting upon the property of the Alexan- 
dria & Washington Railroad Company. It is 
plain, therefore, that the controversy in the 
state court was much narrower than, and 
widely different from, the controversy in the 
suit here; and so, the second branch of the 
defendant Thornton's plea must be overruled. 
On the whole, I see no objection, either on 
the score of jurisdictional right, or of judicial 
comity, to my allowing this proceeding to go 
on, and to the appointment of a receiver in 
this suit at once. Surely, the necessity for 
the appointment of a receiver is sufficiently 
urgent, and it seems to me that the suit in 
the state court is not such as to authorize 
such a measure on its part Indeed, some of 
the questions which form the principal grava- 
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men of the suit here could not be raised by 
the parties who are the domini litis in the 
state court One of the objects of this suit 
is to invalidate the lien in favor of the Dis- 
trict of Columbia; whereas, the trustees and 
beneficiaries in both the Kinzer and the 
Lenox deeds, if the allegations in the plead- 
ings and exhibits be true, are estopped by- 
express stipulation from contesting its valid- 
ity. Moreover, the objects of this suit could 
not be accomplished by the suit in the state 
court until the proceedings there were so 
amended as to make the complainant here a 
party there; and even though this were 
done, and Alexander Hay were brought into 
that litigation, he would have a right, under 
the laws of the country, to remove so much 
of the controversy as affected his own rights 
into this court He has a constitutional 
right (jurisdictional conditions permitting) to 
have any decision affecting his interests, by 
an inferior court reviewed by the supreme 
court of the United Stdtes, rather than by the 
supreme court of the state of Virginia; and 
I presume, from the fact of his bringing this 
suit here, that he desures to avail himself of 
that right, and would, if he were made party 
to the long pending litigation In the state, 
court at once remove the controversy into 
this court Even, therefore, if the proceed- 
ing in the state court were so amended, by 
the addition of parties and otherwise, that 
it would be adequate to the ends of 'complete 
justice between all persons holding liens up- 
on this raikoad, yet nothing could be gained 
by this court's desisting from further pro- 
ceedings in this suit; for the complainant 
here, on being brought into the suit there, 
would have a right to remove that suit, here, 
which I have a right to presume that he 
would exercise. It is plain, therefore, that 
nothing but delay would result from staying 
the proceeding in this court; and sincerely 
declaring that if the case were such as really 
to raise the question of judicial comity, I 
would cheerfully defer to the jurisdiction of 
the state court, I have no hesitation in pro- 
ceeding in the case, and appointing a receiver. 

A true copy. 

[Seal.] ' M. F. Pleasants, Clerk. 

By John S. Fowler, Deputy Clerk. 

[See Case No. 6,2o5a.] 



Case No. 6,255. 

HAY v. q?he BLOOMER. 

District Court D. Massachusetts. March, 
1859. 

PoBEiGN Seasten— Suits ^or Wages — Consent 
OF Foreign Consul. 

SPRAGUE, District Judge. The usual 
course in the case of libel by a foreign seaman 
against his vessel- is, to direct the clerk to in- 
form the counsel of the government of the 
pendency of tiie suit that he may take ; such 
notice of 'it as he thinks proper; and unless 
there are strong circumstances in the case, the 
court would not proceed in rem against a for- 
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eign vessel, without the consent of the com- 
mercial representative here of the foreign gov- 
ernment of the country where she belonged. 

[Cited in 2 Pars. Shipp. & Adm., on the ques- 
tion whether a foreign seaman is entitied to sue 
in this country if discharged here by his own 
wish or with his consent and to the point that, 
"our courts go somewhat further than the Eng^ 
lish courts in requiring the assent of the min- 
ister or consul of the foreign country to which 
the parties belong."] 

[Cited in The Becherdass v. Ambaidass, Case- 
No. 1,203.] 

[Nowhere more fully reported; opinion not 
now accessible. Quotation from opinion on 
points decided is taken from 2 Pars. Shipp. & 
Adm. 228, 229, note.] 



Case No. 6,255a. 

HAY V. WASHINGTON & A. R. CO. 

[4 Hughes, 327.] 

Circuit Court E. D". Virginia. Jan. 11, 1881^ 

Judgments — Cancellation — Nudum Pactum—' 
Equitable Relief— Estoppel. 

[1. The owner of certain judgments against a 
railroad company purchased the road at trus- 
tee's sale. The price bid was not suflacient tor 
cancel prior liens, and nothing was left to cred- 
it upon the judgments. He nevertheless mark- 
ed the judgments cancelled, in order to clear the- 
title of the property, and liien conveyed it to a 
new company. Afterwards, the trustee's sale 
was annulled, and the new company dissolved. 
Sdd, that -the cancellation, being without con' 
sideration, and made on the faith of the valid' 
itv of the purchase, was nudum pactum, and 
that after the avoidance of the sale, equity 
would again set up the judgments in favor of 
the owner.] 

[2. The fact that the owner of the judgments, 
after ther cancellation, and before the sale was- 
annulled, spoke of the judgments as having 
passed to the new company, and disclaimed any 
interest in them, did not estop him from again 
setting them up after the avoidance of the sale^ 
and the dissolution of the new company.] 

[This was a bill in equity by Alexander Hay 
against the Washington & Alexandria Rail' 
road Company for the purpose of again set' 
ting up certain judgments against the dc 
fendant, which he had previously marked 
cancelled, under a misapprehension of his- 
rights.] 

HUGHES, District Judge. The complain' 
ant bought, the Alexandria & Washington 
Railroad at a trustee sale, and on the faith 
of the purchase, and of his being owner of 
the road, he marked the judgments whicb 
are the subject of this suit as satisfied.- It 
is positively proved that he received no pe' 
cuniary consideration for so marking them- 
It is not pretended that he received payment 
of the. moneys due by these judgments. The 
bid of purchase money at which the property 
was knocked down to him at the trustee's- 
sale was less than the debt imder the trust 
deed for which the property was sold, and 
none of it could be credited on these judg- 
ments. There was no consideration passing^ 
to complainant for his satisfaction of the 
judgments. He marked them satisfied be- 
cause of his becoming the owner .of the prop' 
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erty bound by the judgments, in order to 
clear the title. If tlie sale was not good, and 
he not the owner of the road, then the can- 
celling of the judgments by him was without 
^consideration, and nudum pactum; and it is 
too well settled to require any citation of au- 
thorities, that equity may enquire into the 
fact of such a payment as this, and give re- 
dress where it is shown that no payment was 
really made. See, however, French v. Hay, 
22 Wall. [89 U. S.] 237, 238, where this par- 
ticular transaction was considered by the su- 
preme court of the United States, and Renick 
v. Ludington, 15 W. Va., 323. 

It is contended, however, by the defence, 
that the complainant for several years after- 
wards held out to the world that he had 
merged these judgments into the stock of 
the Washington, Alexandria & Georgetown 
Railroad Company, a new company which 
he and others formed after purchasing the 
railroad; that such new company assumed 
the ownership of the judgments, and in a 
settlement with the original Washington & 
Alexandria Railroad Company, the defend- 
ant here (after the Virginia courts had nulli- 
fied the sale), included these judgments as 
part of the settlement which took the form of 
0. final decree in the suit in the state court. 
The defendant proves that the complainant 
did on several occasions speak of these judg- 
ments as having passed to the new company, 
and did consistently disclaim any interest 
in or ownership of them while the new com- 
pany existed; but I do not see in any of 
their proofs on this subject any evidence that 
the complainant was speaking or acting oth- 
erwise than on the faith that his pm*chase of 
the road was valid, and that his cancella- 
tion of the judgments in favor of the new 
company was for the purpose of releasing 
that particular company from the debts due 
upon the judgments. There is no proof of 
any such declarations made by him after the 
annulment of the sale and extinction of the 
new company. If the old company placed 
any reliance upon declarations of the com- 
plainant made while under the delusion that 
his purchase was valid, and the new com- 
pany a legal corporation, it acted in its own 
wrong; the complainant is no more estopped 
by such declarations than he is by his having 
marked the judgments as satisfied; and the 
defendant's damage (if any it has sustained) 
Is damnum absque injuria. 

As to the claim of defendants that these 
judgments were included in the general set- 
tlement of accounts which took place at the 
close of the controversy between the old and 
new company which was effectuated by the 
decree of the state court, which ended that 
controversy, no proof is offered showing 
specifically or directly either that those judg- 
ments did enter into that settlement, or that 
the complainant was in any way a party to 
the settlement. No proof is furnished of 
what the claims and counterclaims were, that 
were the subject of that settlement. No 



itemized statement, if one ever existed, is giv- 
en in the proofs, of the things settled on the 
occasion. The court is left in total ignorance 
of the matters which were included in that 
composition. The old company claims to 
have '"assumed" that the judgments were 
embraced; but, if so, the assumption is not 
shown to have been conceded by the new 
company, or by the complainant, the minds 
even of the two companies are not shown to 
have met on that assumption; and, in the ab- 
sence of proof, the court is not at liberty to 
adopt an assumption having no status save 
in the mind of one party to the settlement 
The marking of the judgments as satisfied 
did not, under the circumstances, extinguish 
them. They stand as liens against the prop- 
erty of the old company until it proves af- 
firmatively that they have been paid in some 
way by itself. That proof is wanting in the 
case. The complainant proves that he has 
never been paid a dollar upon them by any 
company or person whatever. I do not see, 
therefore, how I can deny him a decree; and 
I will sign one setting up these judgments, 
and requiring the defendant company to pay 
them. 

A true copy. 

Teste. 
[Seal.] M. P. Pleasants, Clerk. 

By John S. Fowler, Deputy Clerk. 

[See Case No. 6,254a.] 



Case "No. 6,256. 

Ex parte HAYDEN. 

[3 App. Com'r Pat 354.] 

Circuit Court District of Columbia. Aug. 8, 
1860. 

Patexts— Failure to State Claim tvith Partic- 
ularity— Delat IN Making Amendment— Patv 
ENT FOR Each Impkovement to a Machine — 
Improvement in Cleaning Cotton. 

[1. The failure of a prior application to state 
the claim with sufficient particularity to show 
novelty, while an excuse for its rejection, will 
not show a change in the patentable features 
of the invention when it appears that the pre- 
cise form and arrangement of parts without 
addition or subtraction are in the machine de- 
scribed in the amended specifications.] 

[Cited in Hussey v. Bradley, Case No. 6,946.] 

[2. Where the patent office has received an 
amended specification, and acted upon the merit 
of the case, a delay of three years in making 
the amendment is no ground for its rejection, 
especially where the prior application was bet- 
ter suited to cover the patentable features of 
the machine,] 

[3. An inventor may make each improvement 
to a machine the subject of a separate patent] 

[4. Hayden's claim of an improvement in 
cleaning cotton, consisting of a trunk divided 
horizontally with a screen of woven wire, with 
cells or compartments under such screen to 
catch the dirt, and so small as to break the cur- 
rent of air under the screen when the cotton is 
blown through such trunk over the screen, is 
not anticipated by Smith's invention, in which 
both the cotton and dirt are carried through the 
trunk, and winnowed in a chimney with a wire 
screen at the top.] 
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[Appeal by Isaac Hayden from the decision 
of the commissioner of patents denying a 
patent to him for an improvement in clean- 
ing cotton.] 

MERRICK, Circuit Judge. The law of 
patents contemplates that the utmost tender- 
ness is to be shown to the mistakes and in- 
advertencies of inventors in the preparation 
of their claims and in the obtaining of their 
patents, it being well understood that their 
minds are engrossed with the valuable ideas 
which have agitated them, and that they are 
therefore much more apt to fail in full and 
exact explanation of them than those who, 
carefully trained to deal with the thoughts 
of others, have learned the art of perspicuous 
description. Hence the commissioner of pat- 
ents is charged with the duty of notifying 
an applicant whenever his specifications are 
defective and insufficient, and is required to 
give him briefly such information as may be 
useful in judging of the propriety of- reform- 
ing his claim and specification. And after a 
patent shall have been granted, and it shall 
prove inoperative and invalid by reason of a 
defective or insufficient description or specifi- 
cation, and the error has arisen by inadvert- 
ency, accident or mistalie, the party is at lib- 
erty to surrender the patent, and have it re- 
formed so as to protect him ^to the full ex- 
tent of his actual discoveries. And so far 
has the supreme court carried its benign con- 
struction of the law as to allow a party to 
claim upon a reissue that which in his origi- 
nal application he had disclaimed. Reading 
the original and amended specifications in 
the spirit of those liberal and just provisions 
which utterly repudiate the idea that the 
public shall take any advantage of the Ig- 
norance or inadvertence of its benefactors, I 
am constrained to differ from the office as to 
the construction which it has placed upon the 
original and amended specifications in the 
present case and to hold that every material 
feature in the reformed daim is abundantly 
indicated by the original description and 
fully justifies the applicant in the changes he 
has made for the purposes of technical accu- 
racy and distinctness. It appears to me im- 
possible to read the first five lines of the sec- 
ond page of the original (to wit: "The fine 
sand which is removed by my apparatus has 
heretofore been retained in the cotton, and 
even carried into the spinning apparatus. The 
cotton, after being passed through a beater or 
opener, has heretofore been conducted on an 
endless apron directly to the lapping cylin- 
der," and the three first lines of the third 
page, to wit: "The cotton to be cleaned is 
taken from the beater or opener ana passed 
through the entire length of the tnmk (a, a) 
by means of a current of air blown through 
the same"), without perceiving that the appli- 
cant contemplated using his peculiarly ar- 
ranged trunk in connection or combination 
with the well known beaters, pickers or open- 
ers of the cotton mill. So with regard to the 



arrangement of the wire screen, the dimen- 
sions and construction of its meshes, and the 
small compartments into which the space of 
the trunk beneath was to be divided, and the 
object and purposes of those subdivisions, 
were also shown, viz.: they were to be suffi- 
ciently narrow to break the current of air 
underneath, with the exception that he did 
not define by measurement, as in the amend- 
ment, the size of these compartments; that 
he may not have understood as fully as to 
present the extent or amount of the advan- 
tages which were to flow from tnis arrange- 
ment of parts, and therefore not have ex- 
pressed them so fully as he now does, might 
be some excuse for the total rejection of his 
daim as first presented,, but surely these 
facts do not amount to any change of the 
patentable features of his invention when it 
is apparent that the precise form and ar- 
rangement of parts without addition or sub- 
traction are in the machine now which were 
described in the specification of 1S54. 

Neither do I consider it a valid objection to 
the claim, under all the circumstances of this 
case, that there has been a delay of three or 
more years in making the amendment, inas- 
much as the office has received the amend- 
ment and acted upon the merits of the case, 
and it may well be questioned whether the 
form in which the first claim of the original 
specification was presented was not better 
suited to cover certain patentable features of 
his case than the form he has chosen in the 
amended application, for in that he very dis- 
tinctly claims as points of novelty the ar- 
rangement within the trunk, itself* admitted 
to be old, of the wire net work in combina- 
tion with the small compartments for cutting 
off the current of air from the trash and dust 
while it was unobstructed in its winnowing 
force upon the cotton itself, while the lan- 
guage of the present daim might leave the 
inference that the point of novelty rested 
alone in the definite combination of that 
trunli, so constructed with the beater or pick- 
er, and did not cover also the novel combina- 
tion of the parts of the trunk. Judge Grier, 
in the circuit court of Pennsylvania, in the 
case of Rich v. Lippincott [Case No. 11,758], 
and Judge Nelson, on the New York circuit, 
in Gaylor v. Wilder [10 How. (51 U. S.) 477], 
both hdd that where a party by a mistaken 
rejection of his claim had been "induced to 
withdraw his application and get a return 
of $20, as the law provides, and acting purely 
under his mistake of his rights occasioned by 
the error of the office, suffered his invention 
to go Into public use for several years, and 
afterwards, upon discovering his mistake, 
applied for and obtained a patent, he had not 
by the withdrawal under such circumstances 
abandoned his right; but that his second ap- 
plication related back by operation of law to 
the date of his first application, so as to cut 
away the forfeiture which otherwise would 
have happened by the long intermediate pub- 
lic use. 
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In tliis case there having been no with- 
drawal the party may well be pardoned his 
delay for the reasons I have suggested. But 
the office has further insisted that the pres- 
ent application cannot he granted because the 
claim is anticipated by the patent of Decem- 
ber 1st, 1857, for the same invention. It is 
true that the applicant has in both specifica- 
tions described the same machinery and com- 
bination of parts. It is further true that the 
matter patented in December, 1S57, was em- 
braced substantially in his original applica- 
tion of December 11th, 1854, for his third 
claim there was for "lacquering or varnish- 
ing the webbing as set forth;" and the claim 
of the patent of 1857 is "for covering the par- 
titions of an elongated trunk or box for clean- 
ing cotton and other fibrous substances with 
woven wire having the scores formed by the 
weft crossing the warp of said wire screen 
filled with metal or cement, the whole com- 
bined in the manner and for the purposes set 
forth." It is obvious upon reading the whole 
specification and the claim as summed up in 
that case that the patent is there limited to 
the bath of metal or cement with which the 
wire screen is treated so as to prevent the 
particles from catching and clogging the 
wires at their points of crossing. By the 
grant of that patent the party obtained what 
he had a right to— protection for that distinct 
feature of novelty without imperiling it by 
union with others of doubtful character. It 
is the privilege of the party to unite as many 
improvements in one patent as he pleases, 
but the right to make each improvement the 
subject of a separate patent has never been 
denied, and whenever the features of novelty 
are numerous, prudence will suggest that the 
danger of making a patent too broad by 
uniting questionable with plainly novel claims 
be avoided by taking separate patents. But 
the claim of the present application does not 
touch the point of novelty covered by the 
patent of December, 1857, for the third claim 
of the original specification above quoted was 
cancelled in June, 1855, and the claim of the 
application now pending is limited by the 
following words: ""What I claim in a trunk 
for cleaning cotton and other substances is 
dividing it horizontally or centrally with a 
screen of woven wire or twine with cells or 
compartments under said screen so small as 
to prevent or break the current of air un- 
der said screen, substantially as described, in 
combination with a machine substantially 
such as is described in this specification for 
opening the cotton and blowing it through 
said trunk over the screen substantially as 
described." 

Besides the objections already noticed the 
office has relied upon the patented cotton 
cleaner of Waterman Smith of January 3rd, 
1854, for an anticipation of the present claim. 
The leading ideas and arrangement of opera-' 
tive parts in the two machines are so essen- 
tially different that I am unable to discover 
any similarity between these contrivances. 



In Smith's patent there is a trunk provided 
with a screen along which the cotton passes 
from the picker; but here the resemblance 
ceases, for the design and arrangement of 
Smith's is for the purpose of conveying the 
cotton and the dust all together through the 
whole extent of the trunk and to discharge 
them confusedly into a chamber against a 
chimney provided with a wire screen, the 
cotton to be whirled about the chamber and 
the fine dtist to pass up the chimney and es- 
cape out in the open air, whereas the design 
of Hayden's contrivance is to maintain the 
ciurent of air upon the light cotton in the up- 
per half of the trunk and to provide ever- 
recurring small receptacles along the course 
of the trunk into which the dust and small 
particles may be precipitated by the force of 
gravity, and there remain protected by the 
sides of these receptacles from the current of 
air above, which would, if admitted to them, 
cause them to rise and mingle again with 
the cotton, thereby undoing at the remote 
end of the trunk the beneficial work effected 
at an interior portion thereof. Smith's con- 
trivance leaves the cotton as full of dust 
when it leaves the trunk as when it entered, 
more loosely and widely distributed in the 
mass perhaps; but Hayden's invention con- 
templates that the trunk itself shall operate 
a final divorce between the good and the bad, 
and that every particle once separated shall 
be forever isolated from the good fibre which 
leaves the mouth of the trimk freed of its 
offensive companions. 

The other references which were given by 
the office in its letter of rejection of January 
22, 1855, seem to be directed mainly to the 
third claim of the original specification, 
which is not now in issue, so far as they have 
any bearing at all upon the case, and there- 
fore do not need any extended notice. The 
reference to Use's Dictionary at page 508 
shows merely a trunk provided with a grat- 
ing of cross bars, but no screen of wire 
work and no series of small receptacles be- 
neath the grating, as in this case, and is 
therefore no answer to the present combijia- 
tion. 

It may be further observed that the several 
affidavits of practical men filed in the case 
show the great utility of the applicant's con- 
trivances in the manufacture of cotton, and 
that he has made by his ingenuity valuable 
additions to the stock of human knowledge. 
And now being of opinion that there is error 
in each and every of the objections urged by 
the office against the present application, and 
that these objections have been duly present- 
ed for revision by the reasons of appeal, I 
do hereby certify to the Hon. Philip F. 
Thomas, commissioner of patents, that hav- 
ing assigned the first of August for hearing 
said appeal, I have fully considered the de- 
cision of the office, the reasons of appeal, 
and the response of the office to those rea- 
sons, and finding said decision erroneous, 
upon the several points herein at large set 
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forth, I reverse said decision and hereby ad- 
judge and direct a patent to issue to the ap- 
plicant upon his amended specification as 
prayed. 

[See Case No. 6,260.] 
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Case Wo. 6,257. 

In re HAYDEN. 

[7 N. B. R. 192.] 1 

District Court, S. D. New York. March 13, 
1872. 

Bakkbuptot — Receipt of Moket after Filing 

OF Petition asi> Service op Injunc- 

TioK— Contempt. 

1. A bankrupt, who receives money from his 
debtor after the filing of a petition in_ bank- 
ruptcy and service on him of the usual injunc- 
tion is guilty of contempt, but where he after- 
wards turns over to the assignee all his assets, 
the contempt is purged, even though he may 
have spent part of the money thus collected. 
The estate loses nothing, because payments 
made to the bankrupt by his debtor after the 
filing of the petition, are invalid as against the 
assignee. 

2. Motion to punish the bankrupt for con- 
tempt, for violating injunction, denied. 

[In bankruptcy. In the matter of J. P- 
Hayden.] 

Putney & Adams, for the motion. 
A. A. JSedfield, opposed. 

BLATCHFORD, District Judge, There was 
undoubtedly a violation of the injunction 
committed by the bankrupt, but on the whole 
evidence I cannot say that it was of such a 
wilful dharacter that I oug-ht to visit it with 
punishment, either personal or pecuniary. 
The payments made to the bankrupt by his 
debtors after the filing of the petition in 
bankruptcy were invalid as against the as- 
signee. The assignee has, therefore, lost 
nothing. It is shown that the bankrupt has 
turned over everything he has to the as- 
signee, and that he has no property or money. 
I by no means mean to hold that it is lawful 
for a debtor proceeded against in involuntary 
bankruptcy, and enjoined in the usual form 
under section forty, to spend money even for 
the purposes for which the - debtor in this 
case spent the money which he collected after 
the injunction was served on him. There 
was a contempt in this case, Imt it is satis- 
factorily purged. The motion is denied. 



Case Wo. e,S67a. 

HAYDEN V. ANDROSCOGGIN MILLS. 
HAYDEN V. BATES MANUP'G CO. 

[See 1 Fed. 93.] 



HAYDEN (The COLONEL HOWARD v.). 
See Case No. 3,026. 
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Case Wo. 6,258. 

HAYDEN et al. v. The C. W. COCHRANE. 



[3 Woods, 304.] 1 



1. 



Circuit Court, E. D. Texas. May Term, 1879. 
Salvage— Basis op Award. 

1. Where a bark laden with cotton, and an- 
chored outside the bar, took fire, and as the 
only means of saving ship and cargo she was 
towed by salvors into shallow water and filled 
and sunk, and her hull and cargo were after- 
wards sold in that condition: Hdd, that the 
sum which they brought at the sale was the 
measure of the salved property, and that sal- 
vage should be allowed on that basis. 

2. The amount allowed in the case to the sal- 
vors stated. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Texas. 

[This was a libel by John H. Hayden and 
others against the bark: C. W. Cochrane and ' 
cargo.] On January 9, 1879, the bark C. W, 
Cochrane was lying off the bar at Galveston, 
in about sis fathoms and a half of water, en- . 
gaged in taking in a cargo of cotton from 
lighters. The bark was worth $70,000, and 
had taken aboard 2,600 bales of cotton, worth 
?104,000. About one o'clock p. m., of the day 
just mentioned, the cotton stowed in the low- 
er forward hold was discovered to be on fire, ' 
in a part of the ship which was inaccessible. 
The master was absent, but the first officer 
who was in charge of the vessel, closed all 
vents so as to keep down the fii*e, and set 
signals of distress. When the fire was first 
discovered, the first officer had with him six- 
men of the crew and five stevedores who had 
been engaged in stowing the cargo. Several 
steam tugs and lighters answered the signal,, 
and came to the assistance of the bark. These- ' 
were steam-tugs Buckthorn, Joy, and. the-" 
steam-lighter Ella Knight They all tried to- 
subdue the fire by pumping water into the 
hold of the bark. About 10 p. m. the master 
of the bark arrived. On consultation, the 
master decided that the only way to save 
the bark and cargo from total loss was to 
tow her into 20-feet water and fill her. This 
was done. The lighter Ella Knight and the 
tug Joy towed the bark shorewards to a place 
where there was about 20 feet of water and a 
mud bottom, where she was anchored. The 
steam-tugs and the steam-lighter -Ella Knight 
resumed the work of pumping water into the 
hold of the bark. 

On the morning of January 10, the day after 
the bark had been anchored as aforesaid, the 
weather became unfavorable, the wind 
sprung up from the southeast, causing a 
heavy sea, which grew worse all day and 
the following night, rendering it extremely 
hazardous for the vessels to lie alongsidfe the 
bark on account of the rolling and pitching 
of the craft, and their concussion with each ■ 
other. Another source of danger to the ves~ ■ 
sel and the men employed about the bark, 

1 [Reported by Hon. William' B. Woods, Cir- 
cuit Judge, and here reprinted by permission.} . 
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arose from the fact that the fire inside the 
bark might at any time bui-n off the masts 
below decks, and they were liable to be 
dislodged by the pitching and rolling of the 
bark, and to fall on the vessels alongside, in 
which case the vessel struck would have 
been sunk or badly damaged. About 1 o'clock 
a. m., of January 10, the master of the bark 
left her and came to Galveston to get further 
assistance. On arriving, he requested Cap- 
lain Guthrie to remain on board the bark and 
give the mate, Davis, such advice and assist- 
ance as he could, and he remained and acted 
accordingly. At 2 o'clock p. m., of January 
10, the weather was so rough that the smaller 
boats, Joy and Index, were compelled to 
draw off, and at 4:30 p. m., the Maddox was 
compelled to do likewise. The Ella Knight 
remained imtil 6 p. m., when she too cast 
off, first taking on board the master and 
crew of the bark and the stevedores. At 
the request of the master of the bark, she 
came to anchor a short distance from the 
bark, and remained there all night with 
steam up, with the purpose to render fmrther 
assistance in. case opportimity should offer, 
but the wind did not abate till morning. 
When the Ella Knight left the bark on the 
evening of the 10th instant, she was resting 
on the bottom with 16 feet of water in her 
hold. All the steamers and men engaged 
in the attempt to rescue the bark and her 
cargo, worked under the direction of the 
bark's officers, and at their request, and did 
all that was possible to be done to accom- 
plish their purpose. The bark's crew and 
the stevedores worked on board the bark, 
stripping her of her rigging and other prop- 
erty and passing them on board the Ella 
Knight. Fifteen bales of cotton were trans- 
ferred in this manner. 

On January 12, the steamer Star went to 
the wreck, which was still burning, and put 
out the fire which was confined to the hull 
iibove the water line. The bark had filled 
with 'water. The services rendered the bark 
resulted in placing her where she could be 
wrecked and her cargo taken out, and this 
was all that it was possible to accomplish. 
If she had burned and sunk where she took 
fire, she would have been a total loss. The 
3SUa Knight, in performing the service stated, 
had one of her guards split, to repair which 
would cost from $100 to $200. The value of 
the Ella Knight's service in her ordinary 
business at that time was $350 per day. A 
number of stevedores, who had been engaged 
in stowing the cargo of the bark, assisted in 
getting out about sixty bales of cotton and 
in sti'ipping the bark of her rigging and pass- 
ing ttfe cotton and rigging over to the EUa 
Knight, whereby they were saved. The hull 
of the bark as she lay submerged, and the 
cotton in her hold, and the tackle, rigging, 
boats and cotton saved from the bark were 
all sold by order of the district court After 
paying costs, there was paid of the proceeds 
ot these sales, into the registry of the court, 



the sum of $15,596.08. The claims of all 
salvors have been adjusted, except the de- 
mand of the Ella Knight, the pilot, Captain 
Guthrie and the stevedores above mentioned. 

Robert G. Street, George Flournoy, and J. 
Z. H. Scott, for libelants and interveners. 
T. N. Waul and H. C. Pratt, for claimants. 

WOODS, Circuit Judge. I think it is clear 
that the service rendered by the Knight, by 
Guthrie and by the stevedores above men- 
tioned, was a salvage service. When a ship 
or its lading is saved from an impending 
peril by the service of any person who is 
under no obligation to render the service, 
it is a salvage service. The peril of the 
property saved, tlie hazardous nature of the 
service, are considerations which go to the 
amount of the salvage. In this case, the 
value of the property salved is measured by 
the amount paid into the registry of the court, 
the proceeds of its sale. The cotton and the 
tackle, boats, etc., taken from the bark and 
brought into the city are, of course, salved 
property. According to the agreed facts, had 
it not been for the services of the libelants 
and others, the bark and her entire cargo 
would have proved a total loss. Through the 
exertions of the salvors the bark and her 
cargo remaining on board, was placed in 
such a position that it brought at public sale 
$14,275. The fact that it was submerged 
does not make it any the less a fact that it 
was saved. By the effox'ts of the salvors it 
was rescued from the peril which threatened 
it, and brought to a position of safety. The 
proceeds of its sale show what was saved, 
and upon that amount the salvage should bo 
allowed. The salvage service was faithfully 
rendered, and was attended with some, 
though not a high degree of danger. After 
some consideration, I think that the follow- 
ing allowance of salvage should be made: 

To the Ella Knight and crew $1,500 

To Captain Guthrie 100 

To each of the stevedores mentioned in 
the agreed facts. 20 

And it is decreed accordingly. 



Case Wo. 6,S59. 

HAYDEN V. DAVIS et al. 
[3 McLean, 276.] i * 
Circuit Court, D. Michigan. Oct Term, 1S43. 
Bills axd Notes— Void Isstrument. 

1. Where a bank is prohibited by law from 
issuing any bill or note not payable on demand 
and without interest under a penalty, any in- 
strument issued in violation of the act is void. 

[Cited in Cooke v. State Nat Bank of Bos- 
ton, 52 N. Y. 103.1 

2. An acceptance of a draft is within the law. 

3. A parol bond to indemnify the person who 
signed such draft is void, because it is connect- 
ed with a void instrument. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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4. The bond was executed in Michigan, but it 
related to a New York transaction, which was 
void by the laws of that state, and this vitiates 
the bond. 

[Cited in Leavitt v. Palmer, 3 N. Y. 26.] 

At law. 

jMr. RomesTi, for plaintiff. 
Mr. Emmons, for defendants. 

OPINION OF THE COURT. This suit is 
brought on a bond given by George W. Tracy, 
Oeorge Davis, and Charles A. Hopkins, in the 
penal sum of twelve thousand dollars, dated 
the 5th of July, 1841, conditioned, that the 
obligors shall pay, or cause to be paid, cer- 
tain drafts or bills of exchange drawn on 
ijhe cashier of the Phenix Bank of Buffalo, 
part drawn by the plaintiff in favor of Lewis 
Eaton and others— part by Lewis Eaton in 
favor of plaintiff— which drafts amount to 
the sum of five thousand eight hundred aaid 
ninerty-eight dollars, payable at future and 
different periods; Which drafts were given in 
payment of a contract made the 6th of June, 
1840, between D. Balentine, by T. Treadwell, 
bis attorney, of the one part, and R. N. Hay- 
den and one Lewis Eaton, of the other part, 
for the sale and purchase of one thousand 
three hundred and thiiiy-one shares of stock 
In the Bank of Constantine, in the state of 
Michigan, and shall fully discharge the said 
R. N. Hayden from ail liabilities for or on 
iiccount of the same, and shall fully indem- 
nify and save 3iarmless the said R. N. Hayden 
of and from all suits, &c. then the obligation 
-to be void, &c. 

The defendants pleaded that it was agreed 
the above drafts should be accepted by the 
Phenix Bank of Buffalo, before they were re- 
ceived in payment for said stock; that they 
were so accepted by A. K. Eaton, cashier, 
jand Lewis Eaton, president, which was in 
•violation of law, &c. Plaintiff replied, that 
the contract of purchase was made at Con- 
stantine, in Michigan, and was transferred to 
•plaintiff and Eaton by Balentine, at the 
above place; that five thousand dollars were 
■paid by plaintiff and Eaton to the said Bal- 
entine in part; and for the residue of said 
consideration the drafts were executed and 
.delivered to Balentine, which remain unpaid; 
that the said plaintiff and Eaton, at Buffalo, 
M the instance of the defendants and George 
W. Tracy, assigned and transferred all of 
the stock to defendant Hopkins, and the 
:Bame"was thereupon accepted and received by 
the said Hopldns; and the plaintiff further 
^vers that as the consideration of the said 
transfer and sale, it was then and there 
Agreed that the said defendant and the said 
Davis should pay said drafts, and should ex- 
ecute their bond therefor, &c. To this tha 
.defendants demurred. The pleadings raise 
the question, whether the drafts, for the pay- 
ment of wMch the bond was executed by the 
.defendants, were legal. 

In the General Statutes of New York (page 
.63, § 4) it is provided, that "no banking as- 



sociation, or individual banker, as such, shall 
issue or put in circulation any bill or note of 
said association or individual banker, unless 
the same shall be made payable on demand, 
and without interest And every violartion 
of this section by any officer or member of a 
banking association, or any individual bank- 
er, shall be deemed and adjudged a misde- 
meanor, punishable by fine or imprisonment, 
or both, in the discretion of the cotirt," &c. 
Id. p. 73, § 4. A construction was given to 
this statute, in Smith v. Strong, 2 HUl, 241, 
In which it was held Jthat an acceptance 
made in violation of it was void. The law 
being a general one, all are bound to take 
notice of it And on general principles there 
would seem to be no doubt that any con- 
tract expressly prohibited by law is void. 
Bensley v. Bignold, 5 Bam. & Aid. 335; Com. 
Cont. 66; Langton v. Hughes, 1 Maule & S. 
593; Bell v. Scott, Id. 751; Chit Cont 420, 
422, 423; Story, Confl. Laws, § 247. The bond 
is not for the payment of money, but to in- 
demnify the plaintiff against the above drafts. 
On a mere bond of indemnity, no action can 
be sustained until the party is damnified. 
The drafts are unpaid, and it does not appear 
from the pleadings how and to wbat extent 
the plaintiff has been injured by drawing 
and being connected with the drafts. But 
do the invalidity of these drafts avoid the 
bond? Of this there would seem to be no 
doubt, if the bond grew out of or was con- 
nected with the drafts. The rule is, that 
"where the contract grows immediately out 
of the illegal act, or is connected with it, jus- 
tice will not lend its aid to enforce it" To- 
ler V. Armstrong [Case No. 14,078], and au- 
thorities above cited. The bond was exe- 
cuted in Michigan, but it relates to a New 
York transaction, which is void by the laws 
of that state, and this vitiates the bond. The 
demurrer to the replication is sustained. 



Case No. 6,260. 

HAYDEN V. JAMES. 

Circuit Court District of Columbia. 1860. 

Patents — ^TVithdrawal under a Mistake — Aban- 
donment— Disclaimeh— Testimony AS TO Util- 
ity — Joinder of Improvements in One Pat- 
ent, 

1. If a party, upon a mistaken rejection of 
his claim By the patent oflace, withdraw his ap- 
plication, and receive the return fee of §20.00, 
and acting under such mistake of his rights, 
occasioned by the error of the patent office, 
suffer his invention to go into public use, even 
for several years, and afterward, upon discover- 
ing his mistake, apply for and obtain a patent 
the withdrawal under such circumstances will 
not be an abandonment of his right; but the 
second application, by operation of law relates 
back to the date of the first application, so as 
to cut off the forfeiture which otherwise would 
have happened by the long intermediate public 
iise. 

2. The disclaimer of part of an invention, pro- 
vided such disclaimer arose from inadvertency, 
accident or mistake, will not prevent the pai-- 
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entee from embracing the part so disclaimed in 
a reissue of his patent. 
[Cited in Hussey t. Bradley, Case No. 6,- 
946.] 

3. Upon the application for a patent, the tes- 
timony of practical men as to the utility of the 
invention is entitled to consideration. 

4. A party may unite as many improvements 
having relation to the same thing in one patent, 
as he pleases, but he may make each improve- 
ment the subject of a separate patent if he 
chooses. 

[Cited in Law, Dig. 153, 249, 311, 503, to the 
points as stated above. Nowhere more fully 
reported ; opinion not now accessible.] 

[See Case No. 6,256.} 
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Case Wo. 6,361, 

HAYDEN V. SUFFOLK MANUF'G CO. 

[4 Fish. Pat. Cas. 86; Merw. Pat. Inv. 664.] i 

Circuit Court, D. Massachusetts. Oct., 1862.2 

Patents — Patentee jidst be First Inventor — 
Claim of Letters Patent ~ Specification — 
Improvement in Cotton Cleaners — Weight 
OP Testimony of Witnesses — Perfected In- 
vention — Scope of Damages fob Infringe- 
ment — Verdict — Effect upon Right to Use 
Infringing Devices. 

1- To entitle him to any exclusive privilege, 
a patentee must not only be an original invent- 
or, but the first inventor. 

2. The claim of letters patent is the conclu- 
sion, which sets forth distinctly what is the in- 
vention which the inventor asks to be secured 
to him by his patent. 

3. The preceding specification is referred to, 
and examined, in connection with the claim 
only to explain the latter, and ascertain its true 
extent. 

4. The claim being for scores filled with met- 
al or cement, and the use of shellac varnish 
having been spoken of in the specification, the 
varnish thereby becomes the equivalent of the 
cement for the purpose of filling \he scores. 

[Cited in Consolidated Roller Mill Co. v. 
Coombs, 39 Fed. 33.] 

5. A claim for "covering the partitions of an 
elongated trunk with woven wire, having the 
scores filled with metal or cement," is not in- 
fringed by the use of a similar elongated trunk 
with its partitions covered with a screen of 
woven wire, the scores of which were not filled 
with metal, cement, or their equivalents. 

6. Two things are to be regarded in weigh- 
ing the testimony of all who testify : the ability 
of the witness to tell the truth, and his disposi- 
tion to tell the truth. These do not always go 
together. 

7. The ability to tell the truth, as to past 
transactions, may depend upon the accuracy of 
the observation, or of the knowledge at the 
time; upon the occasion that the party has had 
to keep it in his mind and memory since; and 
in the tenacity of his memory. 

8. When the testimony relates to machinery, 
the question whether the person had a full 
knowledge at the time may depend upon bis 
habit of accurate observation, his opportunity 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
664, contains only a partial report.] 

2 [Aflarmed in 3 Wall. (70 U. S.) 315.] 



of observing the particular structure or ma- 
chine, and his intelligence or understanding of 
it. 

9. If the testimony as to want of novelty 
leases the question in entire doubt, the party 
whose duty it is to prove it has not maintained 
the burden of proof. 

10. Where varnish was applied in a prior ma- 
chine, for the purpose of filling the scores, the 
presumption would be, if the party was compe- 
tent, that he accomplished the purpose; other- 
wise, if the varnish was applied for another 
purpose, the filling of the scores being incidental 
only. 

11. A perfected invention is one which is 
brought to such a condition as to be capable of 
practical use. 

12. An experiment, or series of experiments,, 
ending in experiment and abandoned, is not a 
perfected invention that can defeat a subse- 
quent patent obtained by another inventor. 

13. If experiments tend to a certain pointTl 
but there is no certainty to what extent they I 
went, the subsequent conduct of the parties / 
who made the experiments may aid in deter-J 
mining what they accomplished. — 

14. The greater the importance of the inven- 
tion, the less the probability that, if achieved, 
it would have been laid aside. 

15. Where a useful machine is sought to be 
invalidated by an old machine, made years ago, 
the testimony should be examined with care 
and caution, to ascertain whether the prior ma- 
chine was actually and substantially the same. 

[Cited in Cook v. Ernest, Case No. 3.155; 
Washburn & Moen Manuf'g Co. v. Haishr 
4 Fed. 905.] 

16. Although the plaintiff's patent creates a 
prima facie case for him, as to the validity of 
the patent, it creates no presumption that any 
person has infringed upon it. 

17. A verdict for damages gives no right to- 
the defendants to use the infringing devices. 

[See note at end of case.] 

18. The damages should have reference to 
the scope of the invention of the plaintiff, and 
the extent to which it enters into the infringing- 
machine. 

[See note at end of case.] 

This was an action on the case, tried be- 
fore Judge Sprague and a jury, which was- 
originally brought to recover damages for 
the infringement of letters patent [No. 18,- 
742] for "improvement in long trunks for 
cleaning cotton," granted to plaintifC [Isaac 
Hayden] December 1, 1857, and also of let- 
ters patent [No. 29,971] for "improvement in 
cotton cleaners," granted to plaintiff, Septem- 
ber 11, 1860. 

Upon the trial, the plaintiff having put 
these patents, marked "B" and "C" respec- 
tively, in evidence, and having introduced 
evidence tending to show an infringement of" 
both, the defendants introduced, by way or 
defense, a copy of letters patent [No. 16,833] 
for machinery for cleaning and separating 
cotton, wool, fur, and other fibrous materials, 
marked "A," also issued to the plaintiff, and 
bearing date March 17, 1S57. It was agreed 
by the parties that these several letters pat- 
ent were applied for in the following orders 

C, applied for December 11, 1854. 

A, " for November 1, 1855. 

B, " for June 15, 1857. 
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Evidence was introduced on botli sides, 
fending to sliow that, prior to the alleged in- 
vention or inventions of the plaintiff, cotton 
had been cleaned by blowing it from an 
opening machine, through long trunks of 
various lengths, from twenty to one hundred 
feet long, provided with a screen or grating, 
sometimes consisting of wooden bars and 
sometimes of a plate of metal, perforated 
with holes half an inch wide and two inches 
long; that some portion of the dirt and waste 
fibre, as well as some of the good fibre of cot- 
ton, fell through the openings in such screens 
or gratings, and descended into compartments 
below the screen, formed by cross partitions 
placed at varying distances, from three to 
five feet apart; but the plaintiff claimed, and 
offered evidence tending to show, that the 
improvement which he claimed effected the 
separation and retention of foreign substan- 
ces and waste fibre more completely and 
successfully than the old trunks, and pro- 
duced new results that had not been before 
produced, and thus produced the benefits and 
advantages set forth in his several specifica- 
tions by means of the several improvements 
therein claimed. And thereupon the defend- 
ants requested the court to rule upon the 
several- letters patent. A, B, and C, as fol- 
lows: First, that the patent of December 
1, 1S57 (B), covered an elongated ti-unk, hav- 
ing partitions covered by a woven wire 
screen, whose crossings are filled with metal, 
cement, or shellac varnish, or any other var- 
nish that will answer the purpose, such 
ti'unk to be used for the purpose of cleaning 
cotton, in connection with any opening and 
beating machine which can be made to pro- 
duce either a blast or suction, with or with- 
out the aid of a fan, to assist in passing the 
cotton through the trunk over the screen. 
Second, that the patent B was inoperative 
and void; because the thing therein describ- 
ed and claimed was fully described, but not 
claimed, in patent A, and was, therefore, by 
the legal operation of patent A, surrendered 
to public use, if it was the invention of the 
plaintiff, before patent B was applied for. 
Third, that patent B was inoperative and 
void, because it described and claimed what 
was also embraced by the claim of patent O. 

The court, in accordance with the first 
prayer of the defendants* counsel, did rule 
upon the construction of the said patent B 
as follows, namely, that the patent of De- 
cember 1, 1857 (B), covered an elongated 
trunk, having partitions covered by a woven 
wire screen, whose crossings are filled with 
metal, cement, or shellac varnish, or any 
other varnish that will answer the purpose; 
such trunk to be used for the purpose of 
cleaning cotton, in connection with any open- 
ing and beating machine which can be made 
to produce either a blast or a suction, with 
or without the aid of a fan, to assist in pass- 
ing the cotton through the trunk over the 
screen. But the court refused to rule the 
patent B to be inoperative and void by rea- 
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son of the legal effect of the patent A. And 
the court further ruled, that the patent of 
September 11, 1860 (C), embraced what was 
already covered by the patent of December 
1, 1857 (B), but refused to rule that patent 
B was inoperative and void by reason of the 
legal effect of patent C. And thereupon the 
patent O, after the evidence on both sides 
was closed, and before the ease went to the 
jury, was withdrawn from the case by the 
plaintiff's counsel, and the jury found a ver- 
dict for the plaintiff upon the patent of De- 
cember 1, 1857 (B). 

The claims of these several patents were as 
follows: 

Patent A, March 17, 1857: "Increasing the 
area of the trunk above the screen, or mak- 
ing it larger towards its rear end, by increas- 
ing its height or width, or both, as may be 
desirable, so that the blast of air which con- 
veys the materials into or through the trunk 
will move gradually slower, so as to allow 
the light and fine, or such portions as are 
intended to be separated, time to be precipi- 
tated and pass through the screen before the 
air which holds them in suspension escapes 
from or passes out of the trunk. Second. 
And in combination with a trunk made grad- 
ually larger toward its rear end, as above 
claimed, I claim a screen of woven wire or 
twine arranged upon a series of partitions, as 
set forth." 

Patent B, December 1, 1857: "Covering the 
partitions of an elongated trunk or bos for 
cleaning cotton and other fibrous substances 
with woven wire*, having the scores formed 
by the weft crossing the warp of said wure 
screen filled with metal or cement; the whole 
combined in the manner and for the purposes 
set forth." 

Patent C, September 11, 1860: "A trunk 
for cleaning cotton and other substances, di- 
vided horizontally or centrally with a screen 
of woven wire or twine, with cells or com^ 
partments under said screen, so small as to 
prevent or break the current of air under said 
screen, substantially as described, in com- 
bination with a machine substantially such 
as is described in this specification, or its 
equivalent, for opening the cotton and blow- 
ing it through said trunk over the screen, 
substantially as described." 

Henry F. Durant and William Whiting, fop- 
plaintiff. 

Causten Browne, George T. Curtis, and Ca- 
leb Gushing, for defendants. 

SPRAGUE, District Judge (charging the 
jury). This is a suit upon a patent which 
the defendants are alleged to have used, 
thereby violating the exclusive rights which 
the plaintiff claims. 

A patent right, gentiemen, is a right given 
to a man by law where he has a valid pat- 
ent, and, as a legal right, is just as sacred 
as any^ right of property, and no more so; 
and questions respecting it are to be tried 
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in a court of justice in tlie same manner as 
all other rights which may have been in- 
fringed. They are to be decided according 
to the law and the evidence. 

There are three general questions, gentle- 
men, that may arise. The first necessarily 
is whether this patent is valid. If it be, 
then the question arises, whether the defend- 
ants have infringed; and if so, the next 
question is as to the amount of damages. 

The first and great question, which has 
occupied the greatest part of the time, is of 
the validity of the patent. The plaintiff 
having obtained a patent from the govern- 
ment, it is incumbent on him, in the first 
instance, to produce the evidence of his hav- 
ing that grant to the exclusive privilege- 
to the invention; and when he produces that 
evidence he has performed that duty; he has 
laid before you his patent, and the presump- 
tion is that it is a valid one. 

It makes a prima facie ease for the plain- 
tiff in the question of title. The defendant 
then undertakes to overthrow it by showing 
some reason why it ought not to have been 
granted to him— why, therefore, it is not 
valid in law. The reason assigned here, 
gentlemen, is that the plaintiff, Hayden, the 
patentee, was not the first inventor of the 
thing patented; and that is the sole ground 
upon which it is contended that this patent 
is not legal and valid. 

To that, then, you will direct your inquiry 
in the fii-st instance— was Hayden the first 
inventor? Because if he was not, whether 
or not he himself knew that it existed before, 
if in fact it was before known, although he 
may have been an inventor, an original in- 
ventor, yet, if he was not the first inventor, 
it would not give him any exclusive privi- 
lege. The public had a right to it before 
he invented it; he was not the first inventor, 
and the officers of the government had no 
authority, by law, to grant exclusive right to 
an individual of that to -which the public had 
a previous right. 

Was he then, gentlemen, the first inventor? 
The burden of proof to show that he was 
not, is upon the defendants, and they must 
maintain the allegation by a preponderance 
of the evidence to be entitled to the verdict 
There are, then, two instruments; first, the 
machines used at Chicopee, and then those 
used by the Suffolk Company. With regard 
to the trunks used at Chicopee, I do not un- 
derstand that it is contended by the counsel 
for the defendants that they were the same 
as the plaintiff's; so as to invalidate the 
plaintiff's patent; but they are relied upon 
as showing that cei-tain steps were taken 
anterior to the plaintiff's patent, which di- 
minish any merit or claim that he may have 
by virtue of his patent, by narrowing down, 
the extent of his invention. The plaintiff's 
invention is said to have been completed— 
and I believe there is no controversy upon 
that— in 1853. Those trunks, at Chicopee, 
were prior to that 



Now, gentlemen, it is necessary for you to 
determine, in the first place, what those 
trunks were, and for that purpose you should 
examine the evidence. There is controversy 
in the evidence as to what they were. It is 
for you to determine whether they did con- 
tain the wire screen or not; and how far it 
was similar to the wire screen which the 
plaintiff sets forth in his patent; and which 
constitutes one of the material parts In his 
invention. And so far as you find that it 
was similar— that there was a wire screen 
in those trunks, and so far as you find that 
they were substantially like the plaintiff's 
—so far as you find them alike, so far the in- 
vention had gone into use; the invention of 
the wire screen in trunks for cleaning cotton. 
But, as I obsex-ved before, it not being con- 
tended that they were so like the plaintiff's 
as to invalidate the patent, I have no occa- 
sion to dwell upon w^hether the plaintiff's 
patent is invalidated or not. 

You come then, gentlemen, to the machine 
from the Suffolk Company, about which the 
great question has been raised in regard to 
priority. Now, then, you are to compare 
two things; and the first step toward mak- 
ing a comparison is to ascertain what the 
two things are which you are to compare to- 
gether. The thing secured by the plaintiff's 
patent is to be compared with the trunk used 
by the Suffolk Company; there being no 
controversy as to the dates here, as the trunk 
relied upon was used prior to the invention 
in 1853. 

It is necessary, then, for you carefully to 
examine and see what the plaintiff's patent 
is for, and what it secures to him. 

This patent, gentlemen, is divided into two 
parts— the specification and the claim; the 
claim being the conclusion which has been 
referred to, and setting forth distinctly what 
it is he claims as his invention, and asks to 
be secured to him by his patent The speci- 
fication, which precedes that, is referred to, 
read and examined, in connection with the 
claim, only to explain the claim and ascer- 
tain its true extent We look at the claim 
in the first instance— which is this: "Cover- 
ing the partitions of an elongated trunk or 
box for cleaning cotton, or other fibrous sub- 
stances, with a screen of woven wire, with 
the scores crossing the wire filled with metal 
or cement— the whole combined in the man- 
ner and for the pui-poses set forth in the 
specification." 

Now, gentlemen, you will analyze this and 
examine it; and see what are the essentials 
of the invention which is thus secured to 
him. 

In the first place, there is an elongated box 
or trunk. In the next place, there are at 
the bottom of that, partitions. In the third 
place, covering those partitions, is a screen 
of woven wire, and then a particular charac- 
teristic given to that description over and 
above the description of its being one of 
woven wire, by saying; "Having its cross- 
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ings filled— having its scores filled with metal 
or cement" Then, gentlemen, those three 
things having been enumerated, it goes on' 
to say, "the "whole combined in the manner 
and for the purposes set forth in the previous 
specification." 

As to the box, gentlemen, the only descrip- 
tion of the box given, is, that it is a trunk, 
an elongated trunk for the purpose of clean- 
ing cotton or other fibrous substances. I 
have not been requested to undertake to ex- 
plain to you what an elongated trunk is. I 
have no occasion to go further than to leave 
it to your own judgment to determine what 
that description of a trunk is. 

I am not aware that there is any particular 
controversy or question about the partitions 
underneath, nor any particular desire that 
the court should give you any explanation as 
to the meaning of the patent in relation to 
those partitions. The screen, then, of woven 
wire, is to cover this; and that screen must 
have its scores filled with metal or cement 
And here, gentlemen, there is a reference, 
as there is throughout to be had to the 
specification that precedes, which specifica- 
tion undertakes to set forth what the inven- 
tion is, and to give instructions how to make 
an instrument— the improvement which the 
plaintiff says that he has made. I have not 
examined the drawing, but you can do so if 
it throws any light upon the question. In 
that part of the specification which speaks 
of filling the scores, he says it may be done 
with metal, and then says by metal of a 
certain description, and he then says how it 
may be applied— by dipping the wire in it 
It says further, that shellac varnish may be 
used— a varnish made of shellac and alcohol; 
therefore, gentlemen, as it is said expressly in 
the specification that varnish may be used 
for filling the scores, it makes the, shellac 
varnish equivalent to the cement as an 
equivalent mode of filling the scores; and 
not only expressly says that it may be used, 
but gives instructions as to the better mode 
of applying it in order to fill the scores if 
that mode be adopted. It tells in what the 
shellac should be dissolved, and if only the 
upper side of the screen is to be covered by 
the varnish, in order to fill the scores, how 
it should lie, horizontally, and the first coat 
should be put on by brushing across, and 
the next coat by brushing lengthwise, and 
directions to accomplish the end by filling 
the scores if that material should be adopted 
by the constructor. And that is an essential 
part of this invention, so that if a person 
should use the elongated trunk, with its par- 
titions covered by a screen of woven wire 
and combined in the manner set forth, and 
the scores of that screen were not filled with 
metal, cement or what is equivalent to that 
as set forth in the patent for filling them— 
then it would be no violation of the plain- 
tifC's patent And so, if any other person- 
has made such an instrument before it would 
not invalidate the plaintiff's patent This is 



not controverted, and I lay it down to you 
as the law applicable to the case. 

Now, gentlemen, the plaintiff's machine, as 
described in his patent is to govern you; 
any machines or models produced are only 
to illustrate what is in the patent; if they 
differ, the patent is to govern, for all that is 
secured or patented is that which is in his 
patent and it secures all that is in his pat- 
ent 

When you have satisfied yourselves, gen- 
tlemen, as far as is necessary, what the plain- 
tifC's invention, as secured by his patent 
is, you will then turn yovcr attention to see 
what was the prior machine which is said to 
have existed, so as to invalidate his patent, 
for want of novelty— and that is, the Wright 
trunk. 

Now, gentlemen, a difficulty presents it- 
self in that investigation, and that is, you 
have not that trunk here— no patent for it 
Where a question arises as to what a ma-^ 
chine or structure was at a former period, 
and especially which goes back for years — 
and, in this instance, I think about seventeen 
years— I think to about 1845; but whether 
old or recent, when you have to compare two 
things, one of them a structure or machine, 
it is a great satisfaction to have the structure 
or tlie machine before you, if it is a possible 
thing; or if it be of a size and character 
that it cafi not be brought into court to have 
it now existing, so as to be open to examina- 
tion, so that those persons who are interested 
in knowing what it is, having access to it, 
can make, by measiu:ements or inspection, an 
exact model of what it is, and bring it into 
court, and show you what the thing is ex- 
actiy. But, gentlemen, that trunk has passed 
away; it is not now, so far as the evidence 
goes, in existence, and that means, there- 
fore, for ascertaining the character of it does 
not exist 

The next means would be a model that had 
been made of a former machine, or structure^ 
at the time it did exist You have no such 
model. Then a written description made at 
the time for the purpose of accurately delin- 
eating and setting forth what the machine or 
structure was; as in a patent or other de- 
scription made for some important purpose — 
it is all very important if you can have it. 
The importance of it is in this, gentlemen, 
not only that it would contain a full, and it 
may be presumed an accurate description 
and delineation of the machine or structure; 
but that it was made at the time when it was 
certainly known what it was, and for the 
purpose of being a delineation, and has been 
subject to no change since; that is the impor- 
tance of it, that when it is thus embodied in 
a model or in a written description or draw- 
ing, it remains unaffected by subsequent 
events. But in the want of such testimony, 
we must resort to the best that exists; and 
that is the memory of man. 

Now, gentiemen, it is for you to weigh the 
evidence of every kind, and the evidence de-- 
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. rived from tlie testimony of witnesses upon 
the stand, taking into yiew, of course, all the 
circumstances, the facts which can enable 
you to form a correct judgment of the weight 
of the evidence, and how far you may rest 
upon it, satisfactorily. Two things are to 
be regarded in weighing the testimony of 
all who testify— the ability of the witness to 
tell the truth, and his disposition to tell the 
truth. These do not always go together. 
The ability to tell the truth as to past trans- 
actions, or those events that have transpired, 
may depend, in the first place, upon the accu- 
racy of the observation, and in the accuracy 
of the knowledge at the time; then upon the 
occasion that the party has had to keep it in 
his mind and memory since; and in the te- 
nacity of his memory, is his ability. His 
disposition, his moral integrity, or freedom 
from bias, may lead him to testify one way 
or the other. 

Now, the accuracy of knowledge at the 
time, as well as the ability of the man to tes- 
tify the truth, depend very much upon the 
subject-matter. Some things that men have 
a full, clear, and perfect knowledge of at the 
time they transpire, may not be of that inter- 
esting character that they retain them in their 
memory. There are other things of which 
their knowledge at tlie time may not be per- 
fect; and when you come to the question of 
machinery, a question of structure, the ques- 
tion whether the person had a full knowledge 
at the time may depend upon his habit of ac- 
curate observation, and his opportunity of 
observing the particular structure or ma- 
chine, and his intelligence or understanding 
of it For if he had not a clear idea at the 
time, of course he can not have immediately 
afterward a very clear idea to communicate 
to others. You will consider, therefore, in 
weighing the evidence as to what it is that 
the witnesses undertake to describe, how far 
you can rely upon their memory in under- 
taking now to say what that was; so that 
you can ascertain the instrament, the opera- 
tions and effects, so as to compare that with 
the plaintiff's machine. 

Now," unfortunately, gentlemen, the wit- 
nesses differ in relation to this trunk at the 
Suffolk Mill. They differ, in the first place, 
jas to the trimk itself. The whole structure 
'Would present itself differently to the eye of 
ihim who went into the room and looked at 
iit attentively, or only gave a passing glance 
.tat it 

The witnesses for the defendant say that it 
-was of the form of that which you have had, 
-that it was in this room, building No. 3, 
^connected with tlie opener; the opener facing 
tto the westward, and the trunk extending at 
:an angle from that toward the western wall, 
at the left, I think, some twenty-five feet, 
and then passing up in a curve through the 
ceiling into the room above, and then going 
horizontally eastward. That is the descrip- 
tion of the external appearance of the trunk 
as given by the witnesses for the defendant 
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The plaintiff's witnesses say that the trunk 
there was different; that in the first place, 
■ the opener did not face to the westward; but 
eastwardly, toward the partition; and that 
the opener was only a few feet, or not far 
from that partition; that then the trunk from 
that went eastwardly, toward the partition, 
a few feet, and then went up in a curve more 
or less regular, then straight, and then anoth- 
er curve, extending along under the ceiling of 
the same room, westwardly, and then went up 
in a curve to the room above, and then hori- 
zontal, eastwardly, to cross over. That, I 
Tselieve, is substantially the testimony of the 
witnesses for the plaintiff. 

Here you are met, gentlemen, with apparent- 
ly a conflict of testimony, which, so far as you 
deem important, you will compare, examine, 
and weigh, and say which, on the whole, you 
think preponderates. Then when you go to 
the internal structure, what was inside of it, 
there was a conflict of testimony between the 
witnesses. The defendants say that tiiere 
was a wire gauze screen. The plaintiff's wit- 
nesses say that there was no wire screen 
there, or if any there, a very short distance 
from the opener toward the wall. 

Now, gentlemen, that conflict of testimony 
you are to examine and consider, and say 
what is established— whether the inconsisten- 
cies in the recollection of the witnesses estab- 
lish any thing; and if any thing, what?— or 
whether it leaves it in entire doubt; and if 
leaving it in entire doubt, then the party 
whose duty it is to prove it to you has not 
maintained the burden of proof. 

Then there is another question that comes 
up. If that trunk had such a screen— had a 
screen of woven wire— were the scores filled 
with metal, or varnish, or cement as re- 
quired by the plaintiff's patent to make his 
instrument? And, gentlemen, instead of re- 
poating the metal or cement, I shall hereafter 
speak only of the varnish, because that is the 
only thing that is in controversy, and the 
only thing that is alleged to be used, and 
therefore the metal need not be repeated. 

Now, gentlemen, the plaintiff's witnesses 
say that there was no screen there, or a very 
short one, and they do not speak particularly 
as to the varnish in the screen, because they 
did not see it The defendants' witnesses 
speak of the varnish, and it is for you t(» 
consider the force and effect of that testi- 
mony. What is proved? The proposition is 
that the scores were filled— that is the thing 
you are to inquii'e about, whether the scores 
of that screen were filled with shellac var- 
nish. I say shellac varnish, because it is not 
contended that there was any other varnish 
used; and if there were> there is no proof of 
any other varnish used that answered the 
purpose. 

Now you will observe in the claim, in the 
first place, it is said metal or cement; in the 
specification a certain thing is mentioned as 
equivalent to the metal, or what is set forth 
as equivalent— shellac varnish, or other kinds 
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■of varnish tliat will answer the purposes of 
filling the scores to prevent the fiber of the 
■cotton from sticking and hanging. "What 
other kinds of varnish would accomplish 
that, gentlemen, we have had no evidence; 
and, therefore, if some other kind of varnisti 
were used than shellac varnish, we have no 
■evidence whether that kind,, whatever it may- 
have been, would have been of that kind of 
varnish named in the specification which 
would accomplish the object sought. You 
'Will look, then, to the evidence, gentlemen, 
in the first place, and see* whether there was 
any direct evidence that the scores were 
filled; and now by dii*ect evidence I mean 
by evidence of the person who says that he 
looked at the scores and saw that they were 
filled, or that they had been filled; saw that 
■at the time when he looked at them that 
they were filled with shellac varnish. There 
is no such person here, that I recollect, who 
undertakes to say, that looking at that sci'een 
he saw that those scores were filled with shel- 
lac varnish. How then, gentlemen, is it 
sought to establish that it was? It is from 
the evidence that the varnish was put upon 
■the screen. Well, then, the inquiry is, was 
varnish put upon the screen? That is one 
Inquiry. If it was^ in what manner was it 
put on, and to what extent? and is it shown 
to you so that you are satisfied that it did 
accomplish the purpose of filling the scores? 
Because if it did not accomplish that purpose, 
then the scores were not filled; and if the 
scores were not filled, it is not the plaintiff's 
screen. 

You must look at the evidence, therefore, 
and satisfy yourselves. It is said by some 
of the witnesses (I do not mean to detail the 
evidence), whether more than one I do not 
recollect, because it is not my purpose to de- 
tail the evidence, that three coats were put 
on. In what manner? WelJ, gentlemen, 
you will look at the evidence and see. In 
•the first place, were there three coats, and in 
what manner were they put on? 

Now, gentlemen, it may be material— you 
are to determine how far it is material— to 
■consider whether there is any evidence tiiat 
the varnish was put on for the purpose of 
filling the scores, or for some other purpose. 

If the varnish was put on for the .purpose 
of filling the scores; if that was the purpose 
and object in the mind of the party who di- 
rected it to be put on, there would naturally 
arise a presumption that if the party was 
competent for his work, that he accomplish- 
■ed the purpose for which he did it; but if 
tliere was no such purpose, and that this 
was only an accidental result of putting 
it on for some other purpose, then you will 
Judge whether there is any presumption that 
that was the accidental result, from the fact 
that it was put on. It may have been the 
result, although not intended, and that is 
■for you to determine in considering the 
weight of evidence. If you take that into 
■view you wUl see how far the presumption 



arises, and look at the purpose there was in 
putting on the varnish. 

Now, gentlemen, you will consider wheth- 
er it is" proved to you that the scores were 
filled with varnish, and if proved to you that 
they were filled with varnish, is it proved to 
you that it was sheUac varnish; and. you 
wiU go back and see what the testimony 
is in that respect, and see whether there 
are witnesses that spoke of it; what were 
their means of knowledge, at the time, of 
what Idnd the varnish was; whether you 
can rely upon their memory, at this time, to 
tell you what the varnish was, so as to satis- 
fy you that the scores were actually filled, 
and with shellac varnish. 

That, gentlemen, I leave** to you for your 
determination whether that has been estab- 
lished. If it is not by the preponderance of 
evidence, then that essential part of the 
plaintifE's patent did not exist upon the Suf- 
folk machine. 

Gentlemen, I have thus far proceeded in 
calling your attention to matters to aid you 
in ascertaining what the structure was in 
the Suffolk Mills— in making a comparison 
between the invention that is patented, and 
the machine that is said to have previously 
existed, in order to ascertain whether they 
were substantially the same. Other things 
may be taken into view beside the mechan- 
ical structure, the mode of operation and the 
effects produced. 

And then, gentlemen, you have to go back 
and ascertain the mode of operation, and the 
effects; particularly the mode of operation, 
if the structure differs. 

Accordingly as the mechanica.1 instrument 
is changed, its operation is changed, and the. 
effects; and you must go back in order to 
make a comparison, and look at the evidence 
to see what were the effects of Mr. Hayden's 
trunk. All the time I speak of Mr. Hayden's 
trunk, I mean his trunk as' set forth in the 
patent You have the evidence of that, but 
I will say you must look at the evidence and 
see what were the effects of his patented 
machine; and then look at the Suffolk ma- 
chine, and see what were the effects produced 
by that, and then, comparing the two, you 
will be aided in forming a judgment whether 
they were substantially the same, or not; 
and to what extent they were similar, and 
to what extent they differ. If the effect is 
the same, there is no presumption that there 
is a difference in the structure. If the ef- 
fects are "different, it is a matter to be 
weighed by the jury how far is the differ- 
ence between the causes, where they produce 
different effects. Although there has been, 
gentlemen, a great deal of evidence in that 
respect, as to the effects produced, I shall 
not go into the details of the evidence, for 
the remarks made as to the character' and 
the weighing of evidence, apply to this as 
to all other parts of the case. 

There is an.other thuig to be taken into your 
consideration, gentlemen. Supposing that so 
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far as tlie testimony has been presented to 
you, the trunk and its contents in the Suffolk 
Mill were apparently the same as the plain- 
tiff's, another question may arise still— 
whether that was what may be denominated 
a perfected invention? Because if it were 
not, then It was not prior in the eye of the 
law, so as to defeat a subsequent inventor— 
and by a perfected invention, I mean one 
that is brought to such a condition as to be 
capable of practical use. Now, gentlemen, 
by that test, was that trunk at the Suffolk 
Mills brought to such a condition as to be 
of practical use? If it was an experiment, 
or a series of experiments, and ended in ex- 
periment merely and then abandoned; then, 
gentlemen, it was- not perfected in the eye of 
the law, so as to invalidate a subsequent 
patent obtained by another inventor. And 
in this view, therefore, gentlemen, to ascer- 
tain whether it was perfected in the sense 
I have explained to you, you will go back 
and see what the evidence is of its effects 
and application; and here is a conflict of 
evidence for you to examine, to weigh, and 
consider. 

In determining the question, whether the 
mode of operation was the same, you will 
look not only at the evidence of the in- 
vention; you will look at the structure, the 
evidence of the structure; the evidence of 
the mode of operation; the evidence of the 
effect produced— that all goes to show wheth- 
er it was an invention completed, perfected 
so as to be capable of practical use. 

There is another thing, gentlemen, which 
you are to take. into view, and which may 
have a bearing upon this question of its be- 
ing a perfected machine, or not— primarily, 
has a bearing upon the question of what 
the machine really was that was there; and 
whether it was a perfected invention— and 
that is, its abandonment. It is a matter for 
you to weigh. If there were experiments 
made, gentlemen, and they tend to a certain 
point, and there is no certainty to what ex- 
tent they went, then the subsequent conduct 
of the parties who mad« experiments, and 
were interested in it, may aid you in form- 
ing an opinion of what they accomplished. 
If they preserved it as a thing valuable, it 
has a weight in one direction as showing 
that they had accomplished something. If 
they did not preserve it but abandoned it— 
the evidence is to be weighed whether it was 
abandoned or not; whether a success had 
been obtained in any thing that was worthy 
of preservation, or could accomplish a prac- 
tical and useful purpose; and the weight of 
this you will probably know is in propor- 
tion to the importance of the thing. There 
may be an invention, gentlemen, of so un- 
important a character, that although it be 
really an invention, something of practical 
use, it may be in relation to a subject matter 
of so little importance, or of transient in- 
terest, that the occasion may pass by and it 
may be laid aside and never used afterward, 



because there is no occasion for it, as there 
are many patents for articles of dress of the 
day, which are patented for the day, while 
the fashion lasts, and pass away when the 
fashion passes away. On the other hand, 
if the invention be of something which can 
be of great practical importance, an endur- 
ing importance, then you will consider how 
much stronger will be the incentive to success 
in perfecting that which would have been 
of importance; and the greater the impor- 
tance of the invention, the less probable that 
if achieved it would have been laid aside and 
not extended itself to others interested in 
its use. 

Gentlemen, this is, as I have already men- 
tioned to you, a question of what existed 
some seventeen years ago. Now, I think it 
proper to say to you, that where an invention 
of any useful machine or structure, or im- 
provement .in any machine, is shown to have 
been made, and it is sought to be invalid- 
ated by an old machine made years ago, the 
jury should examine the testimony and the 
evidence with care and caution, so as to be 
satisfied that that which is said to have ex- 
isted, was actually and substantially the 
same. 

The rule of law is a reasonable one; at all 
events it is a rule of law, that a party who 
sets up such an old instrument that has pass- 
ed away, has upon him the burden of satis- 
fying the jury upon a preponderance of evi- 
dence that it is substantially the same as 
what has taken place, before they will set 
aside the patent. If they are so satisfied by 
the evidence, that it was substantially the 
same and known before, then it is their duty 
so to say when considering the patent. 

I come now, gentlemen, to another thing. 
If you are satisfied that the plaintiff was not 
the first inventor, then his patent is in- 
valid, you have no occasion to go fiu-ther, 
and must return a verdict for the defendants. 
If you are not satisfied, gentlemen, you come 
to another question: Whether the defendants 
have used the thing patented— whether they 
have infringed. And here the burden of proof 
is upon the plaintiff; because although the 
plaintiff's patent creates a prima facie case 
for him, as to the validity of the patent, it 
creates no presumption that any person has 
infringed upon it And there is an admis- 
sion, in this case, gentlemen, as to what the 
defendant uses, and has used, and did use, 
at the time before this action was brought; 
and there is also testimony in the case, of the 
character of the trunk, particularly as to one 
of the trunks, by Mr. Crane, of Lowell. He 
testifies that he made a trunk, which was 
sold to the defendants, and that it was made 
exactly as Mr. Hay den's trunk was; that it 
was sold to the defendants, and has been used 
by them since. You will, therefore, consider 
whether it is proved to you, whether the de- 
fendants have used the plaintiff's invention, 
or not. If they have not, why then the ver- 
dict must be for the defendants. If they 
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have, then you come one step further, and 
your duty will be to inquire what damages 
shall be given to the plaintiff for the infringe- 
ment of his right There was an agreement 
as to the time when they began— from June 
30, 1858, to the day of the writ, April 13, 
1861, for trunks— these dates, gentlemen, will 
be material to carry with you. Now, gen- 
tlemen, if you find this patent of the plaintiff 
has been infi-inged, you will inquire about 
the amount of damages. The general rule 
Is that you will give to him the actual damage 
he has sustained, then you will look at the 
length of time, in the first place, that they 
have used the trunks. And here it is mate- 
rial to bear in mind that your verdict, if you 
give a verdict for the plamtiff, in damages, 
covers only the use from the beginning stated 
in June 1858, up to the date of the writ, 
in April, 1861. If the defendants have used 
the machine since, they are liable over and 
above what you will give in your verdict to 
pay the plaintifiE for such use since. Your 
verdict will cover no use except up to the 
time of the date of the writ— that was all 
that was sued for; and, therefore, for all 
since that time, the defendants are liable in 
another suit by the plaintiff. You are also 
to remember that if you rend^ a verdict for 
the plaintiff, it will not give to the defendants 
any right to use any of these tninks hereaft- 
er. It is not like a license to use a trunk dur- 
ing the existence of the patent, but so far 
from being any right to use them hereafter, 
the plaintiff may apply to this court for an 
injunction—that is, for an order of court to 
prevent theUr using them. That will be his 
right if the infringement is established, and 
.you are then to give damages from June, 
1858, to ttie date of the writ, for the use dur- 
ing that time, and such actual damages as 
the plaintiff has sustained. 

Now you have heard from the counsel va- 
rious means for ascertaining it You are to 
take the whole evidence, so far as it is ap- 
plicable to thait question, and inform ycmr 
Judgment from the whole. There is some evi- 
dence derived from General Oliver and Mr. 
Southworth, of the use, by the Atlantic Com- 
pany, in Lawrence, and the company over 
which Mr. Southworth presides, in Lowell, of 
this machine of Mr. Hayden's, by his con- 
sent, imder particular circumstances, and its 
being subsequently referred to them, in con- 
nection with Mr. Thatcher, to determine 
what compensation should be paid. I un- 
derstand, whether I am right or not, that 
that was in compensation for the use of 
it, as a license, during the existence of the 
patent, to use the thing; and they fixed up- 
on a certain compensation which was named 
to you by General Oliver. That was not, as 
Mr. Southworth says, satisfactory to Mr. 
Hayden, and Is not taken as any price that 
he fixed, or any agreement that that was a 
fair compensation to iise his patent for the 
length of time, or a fair compensation for the 
circumstances under which he began to use 
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it But as that is evidence in the case, you 
will take it into view, and give it such weight 
as it deserves in estimating the damage to 
the plaintiff. Then you will look at the value 
of the thing used, to ascertain that value, 
by all the evidence tiiat there is in the case 
as to its character and performance and ef- 
fects. -Look at the value of that which the 
defendants have used as belonging to the 
plaintiff, and that may aid you in formiuij 
a judgment of the actual damage the plain- 
tiff has sustained. 

And here, gentlemen, I wiU remark, that 
you are to look at this in ascertaining the 
actual damage, as you would in any other 
case of property belonging to one man tliat 
has been used by another, to ascertain how 
much of the rights of one man have been 
appropriated, temporarily, by another; how 
much actual damage is sustained by the 
party whose right has been infringed— to 
look at it calmly and coolly, as you would in 
relation to any other. 

And, incidentally, it has been mentioned in 
the course of the examination with respect 
to the position of the plaintiff, and the cap- 
ital of the defendants. The learned counsel 
have not presented you that as a ground for 
an increase or diminution of damages; but 
as these things have come out, I may suggest 
what your own good sense, no doubt, will 
suggest, that it is wholly immaterial what is 
the character or condition of the plaintiff or 
defendants. You do not know, gentlemen, 
because there is no evidence in the case, and 
the evidence could not be brought into the 
case to show you, whether the plaintiff is a 
poor man or a rich man. You do not know 
whether the defendants are poor or rich. It 
is said that then: capital is six hundred thou- 
sand dollars. Whether they have lost all 
that by unfortunate operations and are now 
worth nothing, or whether they have doubled 
it, you do not know, gentlemen; and the rea- 
son you do not know is, that it is not a prop- 
er thing to be taken into account in tiie case^ 
It is not evidence in the ease as to the char- 
acter or condition of the one party or the oth- 
er. You are to give the same verdict against 
these defendants, whether, it would ruin 
them, because they are not able to pay one" 
hundred dollars, or five dollars, or whether 
they were woith a million; and you are to 
give Mr. Hayden the same amount in this 
case, whether he is worth nothing, or whether 
he is worth millions of dollars; equal justice, 
in both cases, covered by the consideration 
of the actual damage sustained. You rest, 
gentlemen, upon your judgment, not on any 
matter of imagination or feeling; but in ex- 
ercising your reasoning coolly, your sound 
judgment will, no doubt arrive at a satisfac- 
tory conclusion, as in all other parts of the 
case. 

I have been requested to say one thingwhich 
I believe, however, has been already involve^t 
in what I have said. If you come to the ques- 
tion of damages, gentlemen, in considering 



HAYES (Case No. 6,261b) 



[11 Fed. Cas. page 908] 



that Mr. Hayden is to be paid the actual 
damage he has sustained by the defendants 
having used what he invented, and, there- 
fore, you are to determine what he did in- 
vent It the wire screen was used before his 
invention in the trunlc, and he did not invent 
that use of it in that combination, you may 
talve that into view. If the addition was only 
of the varnish, for example, or for any one 
particular, you will take that into view. If 
he invented the whole, the application of the 
wire screen, as weU as the mode of preparing 
the screen by filling the scores, you will take 
that into view. You will take into view what 
it is that the plaintiff did invent, and what 
it is of Mr. Hayden's that the defendants 
have used, as shown by the evidence in the 
case, in determining what the amount of dam- 
age has been. 

The jury returned a verdict for the plaintiff; 
damages, $1,744, equivalent to about $150 per 
annum for the use of each machine, or two and 
eight-tenths cents per spindle per annum. 

[NOTE. A writ of error was then sued out 
by the defendant, and the judgment was affirm- 
ed by the supreme court in an opinion by Mr. 
Justice Nelson, who said that no dedication of 
the first invention to the public resulted from 
the claim in the second application. "Where 
there is no established license fee, general evi- 
dence may be resorted to in order to get at the 
measure of damages. Damages should not be 
awarded for the whole term of the patent, but 
only for the period of the infringement- Such 
recovery does not vest the infringer with the 
right to continue the use. 3 Wall. (70 U. S.) 
3i5. 

[For other cases involving patents Nos, 18,- 
742 and 29.971, see Hayden v. Great Falls Man- 
uf'g Co., 3 Fed. 519, and Hayden v. Oriental 
Mills, 22 Fed. 103.] 
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Case Wo. e,261a. 

In re HAYES. 

[15 Reporter, 259; i 29 Int. Rev. Rec. 46.] 

Circuit Court, D. Massachusetts. Jan., 1883. 

Army akd JXavt — Enlistment — Mixok — Habeas 

CORPDS. 

Enlistment in the naval service of the Unit- 
ed States of a person twenty years of age with- 
out the consent of his parents is invalid, and his 
discharge will be ordered, upon habeas corpus 
proceedings, on refunding the advance made at 
the time of enlistment. 

This was an application to the circuit court 
for the district of Massachusetts for a writ 
of habeas corpus brought by the mother and 
only surviving parent to obtain the discharge 
of her son, who was enlisted into the naval 
service of the United States, without consent 
of his mother, at Boston, when twenty years 
of age. 

1 [Reprinted from 15 Reporter, 259, by per- 
inission.] 



It was argued for the petitioner that sec- 
tions 1418-1420 of the Revised Statutes of 
the United States did not authorize the enlist- 
ment of any minors without consent of par- 
ents or guardians, and that this case was 
controlled by the decision in McNulty's Case 
[Case No. 8,917]. 

On behalf of the respondent it was argued 
by the United States attorney that, under 
sections 1418-1420, "other persons" included 
minors between eighteen and twenty-one 
years of age, and that such persons could be 
enlisted, by necessary inference, without 
consent of parent or guardian; that congress 
must have intended either that no minors 
between eighteen and twenty-one should be 
enlisted (which seemed impossible), or else 
that they could be enlisted without consent 
of parent or guardian; that a strong argu- 
ment was found in the fact that consent was 
required for enlistment of all minors into the 
army, and if congress had intended to re- 
quire it in case of the navy, it would have 
done so; and that McNulty's Case [supra] 
was that of enlistment into the marine coi-ps 
under the act of 1858, which contained no 
provision as to "other persons," and under 
which it seemed evident that no boys above 
seventeen years of age were to be enlisted 
at all. 

NELSON, District Judge, in delivering the 
opinion of the coui-t, said that "other per- 
sons," in section 1419 [Rev. St U. S.], meant 
persons capable of making such a contract, 
and that McNulty's Case [Case No. 8,917] 
was conclusive on him on this, and he de- 
clined to follow Collins' Case, 25 How. Pr. 
157, in which the enlistment under the pre- 
cise facts of the case before him was held 
valid. The minor was ordered to be dis- 
charged upon refunding to the United States 
the amount of the advance made upon enlist- 
ment 



Case Wo. 6,S61"b. 

HAYES V. BICKBLHOUPT. 

[19 O. G. 177.] 

Circuit Court, S. D. New York. Nov. 10, 1880. 

Patents— Eqditt Pleading— MuLTiFAniousNEss. 

[Bill for infringement of 33 claims, in 4 sev- 
eral patents, hdd demurrable for multifarious- 
ness. Hayes v. Dayton, 8 Fed. 702, followed.] 

In equity. 

J. H. Whitelegge, for plaintiff. 
A. V. Briessen, for defendant 

BLATCHFORD, Circuit Judge. The bill 
in this case is exactly like the bill in Hayes 
V. Dayton [8 Fed. 702], just decided, except 
that it leaves out reissues Nos. 8,676 and 
8,689 and their several originals and concerns 
only thirty-three claims in four several pat- 
ents. The bill is demurred to. The demur- 
rer states the cause of demurrer to be that 
the bill "is multifarious, and separate and 
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distinct causes of action are united therein 
wliicli ougbt not to be joined or united, to 
wit: tliat said bill of complaint sets forth 
many separate and distinct letters patent, 
for infringement of which suit is brought, 
but shows no reason for uniting these sepa- 
rate and distinct causes of action in one suit 
against this defendant" The demurrer ap- 
pears to be sufficient in form to raise the 
question considered and decided in Hayes v. 
Dayton, and for the reasons assigned in the 
decision in that case, the demurrer is allowed, 
with costs. 



Case Wo. 6,262. 

HAYES T. The J. L. WICKWIRE. 

[27 Leg. Int. 67; i 7 Phila. 594] 

District Court, B. D. Pennsylvania. 1870. 

WRo:fGF0L Discharge of Seaman — Damages — 
Desertios— Foreign Vessel. 

1. The unjustifiable discharge of a mariner 
in a foreign port, entitles him to wages; and 
to damages also, if accompanied with oppres- 
sion. 

2. The temporary absence of a mariner from 
his ship, occasioned by imprisonment upon a 
charge of a trivial offence, is not a total deser- 
tion. 

3. The court will not, ordinarily, interfere in 
a dispute between the master and seaman of a 
foreign vessel, before the voyage is ended, with- 
out the concurrence of the consul. 

In admiralty. This case arose upon a libel 
for wages and damages, allowed by the court 
upon the certificate of the British consul be- 
ing filed, that there was, in his belief, suf- 
ficient cause for such process. The facts 
were, briefly stated, as follows:— Libellant 
was a British seaman, shipped in Great 
Britain for the round voyage to Philadelphia 
and back" to a port in Europe. After the 
ship's cargo was discharged at this port, the 
seaman went ashore one evening, was ar- 
rested by the local authorities for an. al- 
leged breach of the peace, &e,, while in the 
city, and locked up for four days. Upon be- 
ing discharged from prison, he immediately 
returned to the barque, with a certificate 
from the prison-keeper of the cause of his de- 
tention. The master, Murray, had mean- 
while, at the expiration of forty-eight hours 
absence from the barque, duly entered Hayes 
upon his log-book as a deserter— upon a 
charge of total desertion; and, when he re- 
ported himself upon the barque again, with 
the cause of his detention, the master de- 
clined to receive him on board; to recognize 
him as one of his" seamen; to pay him his 
wages, or to give him his clothing. 

The British consul was next appealed to; 
and, after an Informal hearing of the master 
and mariner, at a time suggested by the 
master, decided that it was not a case of total 
desertion; and instructed the master that 
he should allow the mariner to return to his 



duty on the barque. This the master again 
refused to do. The mariner then, took board- 
ing at a seamen's boarding house and libelled 
the barque. 

Mr. Mitcheson, for libellant, contended that 
the libellant, having been wrongfully dis- 
charged before the termination of the voyage, 
and having been prevented from reshipping, 
through the master's detaining his pay and 
clothing, was entitled to his wages until ire- 
shipped; to his expenses for boarding whilst 
on shore; and to damages. 

Mr. Coulston, for defendant, contended that 
libellant should only be allowed wages up to 
the time he left the vessel;— less the expense 
and increased wages incident to shipping an- 
other seaman in his place. 

OADWALADER. District Judge, held that 
the consul was right; and that the course of 
the master having been arbitrary and des- 
potic in the detention of the seaman's cloth- 
ing, &c., libellant was. entitled to wages tip 
to the time of decree; expense of boarding 
for twenty days, with damages for detention 
of his clothing, and for the clothing if not 
returned. Decree accordingly. 



HAYES (SYKES v.). See Case No. 13,709. 



1 [Reprinted from 27 I^g. Int. 67, by permis- 
sion.]- 



Case M"o. 6,263. 

HAYFORD V. GRIFFITH et al, 

[3 Blatchf. 34.] 1 

Circuit Court, S. D. New York. Sept. 20, 1853. 

Adhikai.tx — Appeal to Circuit Col'kt— Secuki- 
TT FOB Costs— FoNDS Belonging to Case. 

1. An appeal from a decree of the district 
court in admiralty to this court is not regular 
unless the appellant gives sufficient security tO' 
answer the costs in case of affirmance. 

2. Such security is necessary to the regularity 
of the appeal, even though execution has been 
issued on the decree in the district court, in the 
absence of the security required to operate as a 
supersedeas. 

3. An appeal to this court from the district 
court, when regular, brings with it into this 
court all ' the funds, if any, belonging to the 
case; and, in case of an appeal from this court 
to the supreme court, the funds still remain in 
this court. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a motion on the part of the ap- 
pellees, the respondents [Walter S. Griffith 
and others], to dismiss an appeal taken to 
this court by the libellant [Charles Hayford] 
from a decree of the district court dismissing 
the libel. The ground of the motion was^ 
that the appellant had not given the neces- 
sary security on his appeal. 

Erastus 0. Benedict, for libellant. 
Cornelius Van Santvoord, for respondents 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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NELSON, Circuit Justice. This suit was 
brouglit in tlie court below by a seaman to 
recover his wages. According to the 45th 
rule of the district court, he was not required 
to give, in the first instance, before institut- 
ing his proceedings, security for the costs 
that might be awarded against him by the 
court below, or by this court, on appeal. By 
that rule, the court, on motion, may, for ade- 
quate cause, order the usual stipulation to be 
given. 

The counsel for the appellant supposes that, 
under the 133d rule of this court, the only 
consequence of neglecting to give the secm-ity 
is the issuing of execution against his client, 
the appeal remaining otherwise in full force. 
Tnat rule provides, that the appellee may 
move this court to have the decree in the 
court below carried into effect, subject to 
judgment of this court or of the supreme 
court on appeal, upon giving his own stipula- 
tion to abide and perform the decree of such 
courts; and that this court will make such 
order, unless the appellant shall give security, 
by the stipulation of himself and competent 
sureties, for payment of all damages and 
costs on the appeal in this court, and in the 
supreme court, in such sums as this court 
shall direct. And the lo3d rule of the dis- 
trict court provides that, when an appeal 
shall be entered, the appellant shall, within 
ten days thereafter, give security for dam- 
ages and costs; and that, if security shall 
not be given within that time, the decree 
may be executed as if there had been no ap- 
peal, unless further time be allowed by the 
court. 

Execution has been issued in the district 
court in this case under the lo3d rule, and 
returned nulla bona, and this is supposed by 
the counsel for the appellant to be the only 
penalty for neglecting to give the security. 
The error of the counsel is in overlooking the 
acts of congress on the subject. The act of 
March 3, 1S03 (2 Stat 244, § 2), provides that, 
from all final decrees in the district courts, 
where the matter in dispute, exclusive of 
costs, exceeds the sum of fifty dollars, an ap- 
peal shall be allowed to the next circuit 
court, and that such appeal shall be subject 
to "the same rules, regulations and restric- 
tions as are prescribed in law in case of writs 
of error." These rules and regulations are 
found in the 22d, 23d, and 24th sections of the 
judiciary act of September 24th, 1789, and 
in the act amending the same, passed Decem- 
ber 12, 1794 (1 Stat. 84, 85, 404). Taking 
them together, an appellant, in order to make 
his appeal regular, and entitle himself to a 
hearing in the court above, must either give 
good and sufficient security to prosecute the 
appeal to effect, and answer all damages and 
costs on afSrmance of the decree, or, if he 
does not wish to supersede execution, suffi- 
cient security to answer the costs in case of 
affirmance. The San Pedro, 2 "Wheat. [15 
U. S.] 132; Conkl. Adm. c. 12. The rules 
referred to, both in the district and circuit 



courts, were adopted for the purpose of car- 
rying these acts into effect in cases where 
the appellant has neglected to give the se- 
curity required to operate as a supersedeas. 
After the lapse of the ten days, if no security 
has been given for the damages and costs, 
provision is made for issuing an execution; 
but, in the case of an appeal, as in the case 
of a writ of error to the district court, the 
appeal is not regular unless security is given 
at least for the costs. The two, in this re- 
spect, stand upon the same footing. 

There was a tender in the district court by 
the x*espondents, and the money was brought 
into court to abide the final decree. As we 
shall dismiss the appeal for irregularity, the 
appellant can apply to that court for the 
money. "Where the appeal is regular, so as 
to bring up the case into this court, the funds 
belonging to the case must be transferred to 
this court with the papers, as the court be- 
low has no longer any control over them; 
and any discharge by that court or any of its 
officers, of the persons in whose custody the 
funds may be, is a nullity. This court, from 
the time the appeal takes effect, is responsi- 
ble for the safe keeping of the funds, and for 
their application in behalf of the party who 
shall ultimately be found to be entitled to 
them. The court below has no longer any 
jurisdiction over the case, or any of its inci- 
dents; and it is the duty of the clerk of this 
court, in cases upon appeal, where there is a 
fund in the court below, to obtain a transfer 
of the same, and to inquire into its state and 
condition, and report the same to this court, 
in pursuance of the 223d rule of the district 
court, which has been, with others, adopted 
as the rule of this court on the subject See 
rule 136 of this court 

The practice is different in case -of a fur- 
ther appeal from this court to the supreme 
com:t. Then, the property or funds, and all 
other securities given by the parties to abide 
the final decree, remain in the circuit court, 
because the supreme court does not execute 
its own decrees, but sends its mandate to the 
circuit court The funds remain where the 
decree is to be executed, 

[See Case No. 6,264.] 



Case No. 6,264. 

HAYFORD V. GRIFFITH et al. 

[3 Blatchf. 79.] i 

Circuit Court, S. D. New York. Oct 19, 1853. 

Admiralty— Pkoctok's Fee — Dismissal of Ap- 
peal FOR Irregclakity. 

1. A docket fee of §20 to the proctor is taxa- 
ble under the 1st section of the act of Febru- 
ary 26, 1853 (10 Stat 161), on a final disposi- 
tion by the court of a cause on the calendar. 
[Cited in Gov v. Perkins, 13 Fed. 112. Fol- 
lowed in The Alert 15 Fed. 620. Approv- 
ed in Goodyear v. Sawyer, 17 Fed. 13. Dis- 



1 [Reported by Samuel Blatcbford, Esq.,. and 
here reprinted by perniission.] 
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tinffuished in Mead v. Piatt, Id. 836. Cited 
in Wooster v. Handy, 23 Fed. 55; The An- 
choria, Id. 671; Louisville & N. R. Co. v. 
Merchants' Compress & Storage Co., 50 
Fed. 452, 453.] 

2. So JieM, in a case where an appeal in ad- 
miralty was dismissed, with costs, for irregu- 
larity, without being heard. 
[Cited in The Bay City, 3 Fed. 48; Coy v. 
Perkins, 13 Fed. 112; Andrews v. Cole, 20 
Fed. 410; Wooster v. Handy, 23 Fed. 54; 
Louisville «Sb N. K, Co. v. Merchants' Com- 
press & Storage Co., 50 Fed, 452, 453.] 

This was an appeal from the taxation of 
costs. A libel in personam had been filed in 
the district court [by Charles Hayford 
against Walter S. Griffith and others (case 
unreported)]. From a decree there against 
the libellant he appealed to this court But, 
on taking such appeal, he gave no security 
for the costs of the appeal. On that ground, 
this court, on motion, dismissed the appeal 
before hearing, with costs. See Hayford v. 
Griffith [Case No. 6,263]. On the taxation 
of the respondents* costs, the clerk allowed 
and taxed an item of ?20 as a docket fee to 
the proctor for the hearing. From such taxa- 
tion the libellant appealed, claiming that no 
docket fee was allowable imder the 1st sec- 
tion of the act of February 26th, 1853 (10 
Stat 161), because the case had never been 
heard on api)eal. The cause was on the cal- 
endar for hearing at the time the appeal was 
dismissed on motion. 

Charles L. Benedict, for libellant 
Cornelius Van Santvoord, for respondents. 

THE COUKT held that the docket fee of 
$20 was allowable on a final disposition by 
the court of a cause on the calendar. 
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Case No, 6,265. 

HAYMAN V. EEALLY et al. 

[S.Oranch, O. 0. 325.] i 

Circuit Court District of Columbia. May 
Term, 1828. 

Creditor's Bill — Answer — Statute op Limita- 
tions — Trustees. 

1. In a suit upon a creditor's bill charging the 
real estate of the intestate for. deficiency of the 
personal assets, the answer of the administra- 
tor, and his account settled with the orphans' 
court are prima facie evidence of the insuffi- 
ciency of the personal estate, against the an- 
swers of the infant defendants, who do not 
pretend to any personal knowledge upon the 
subject 

2. An answer relying upon the statute of lim- 
itations is in time, if filed before the bill is tak- 
en for confessed. 

3. It is no bar in equity, to the statute of lim- 
itations, that the plaintiff could not proceed 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 



against the real estate until the personal was 
exhausted, or thfr deficiency of personal assets 
ascertained. 

4. If the plaintiffls right of action is barred at 
law by the statute of limitations, it is barred in 
equity. 

5. The principle that the statute of limita- 
tions will not protect trustees, applies only to 
express, not to constructive trusts. 

6. If the statute of limitations begins to run 
m the lifetime of the intestate, it is not inter- 

.rupted by his death, and the want of adminis- 
tration. 

[Cited in Sambs v. Stein, 53 Wis. 572, 11 N. 
W. 54.] 

The bill contained the usual averments in 
a creditor's bill. The defendants, in their 
answers, relied on the statute of limitations, 
and the infant heirs denied that the personal- 
assets were insufficient to pay all the debts. 

Mr. Redin, for plaintifC contended, that as 
the answers, relying on the statute of limita- 
tions, were not filed within three months 
after the day of appearance, according to the 
6th and 10th rules of practice prescribed by 
the supreme court they were too late, and 
in analogy to the practice at law, ought not 
to be received. 

He also contended that as the plaintiff's 
right to proceed in equity against the real 
estate, did not accrue until the insufficiency 
of the pei-sonal estate was ascertained, which 
could not be before the administrator had 
settled his account with the orphans' court, 
which he was not obliged to do until a year 
after the death of the intestate, the statute 
was not a bar in this case; that, at least, 
the statute did not continue to run after the 
intestate's death, until the insufficiency of 
the personal estate was ascertained. That 
the heirs at law are trustees for the cred- 
itors, and that the statute does not run in 
favor of trustees. That the administrator's 
account settled with the orphans' court, and 
his answer, are prima facie evidence of the 
deficiency of personal assets, even against 
the answers of the infant heirs, who have 
no personal knowledge upon the subject In 
support of these positions he cited Tyler v. 
Bowie, 4 Har. & J. 333; Gist's Adm'r v. 
Cockey, 7 Har. & J. 134; Bac. Abr. tit "Lim- 
itations," E, 5, pp. 474, 480; Jolliffe r. Pitt, 
2 Vern. 695; Webster v. Webster, 10 Ves. 
92; Parker v. Fassitt, 1 Har. & J. 337. 

Mr. Marbury, contra. The answers were 
in time, .as they were filed before the bill ' 
was taken for confessed. See rule 18. There 
is no case to show that the statute ever stops 
after it has once begun to run, unless where 
the defendant dies pending the action. Har- 
wood V. Rawlings, 4 Har. & J. 126; Duvall 
V. Green, Id. 270. The rule that the statute 
of limitations is no bar to a trust applies 
only to express technical trusts; not to im- 
plied trusts. 

Mr. Redin, in reply, cited Hickman v. 
Walker, Willesi 27; Hill v. Smith, 1 Wils. 
134; Gray v. Mendez, 1 Strange, 555; Doe 
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V. Jones, 4 Term. R. 300; 2 Starkie, 901; 3 
Starkie, 1090. 

THE COURT, ORANCH, Chief Judge 
(nem. con.> is of opinion, that the answer of 
the administrator, his inventory, and account 
settled in the orphans' court, are prima facie 
evidence against the answer of the infants, 
who do not pretend to have personal knowl- 
edge of the fact That the allegation of the 
defendants that they rely on the statute of 
limitations in lieu of a plea, was made in 
due time; that is, before the hill was taken 
for confessed against them. That the stat- 
ute began to run as soon as the plaintiff's 
cause of action accrued against Daniel 
Keally the intestate; and it is of no im- 
portance that the plaintiff's right to proceed 
in equity did not accrue until the death of 
the intestate, and until it was ascertained 
that the personal estate was insufficient. If 
the plaintiff's right of action was barred at 
law, it is barred in equity. That the plain- 
tiff's right of action was barred at law by 
the act of limitations; and that the doctrine, 
that the statute of limitations is no bar to a 
trust, applies only to express, not construct- 
ive trusts. 

To show that the plaintiff's claim was not 
barred by the statute of limitations, the 
counsel for the plaintiff cited Bac. Abr. tit. 
"Limitations," E, 5, and the cases of Jolliffe 
V. Pitt, 2 Vern. 694, and Webster v. Webster, 
10 Ves. 92. The first case cited from Ba- 
con's Abridgment is Curry v. Stephenson, 
Carth. 335, Salk. 421, the facts of which case 
appear, by a note of the editor, to be mis- 
recited. As stated by Bacon, it seems as if 
the statute of limitations had begun to run 
in the lifetime of the intestate, and that the 
court decided that the administrator had the 
whole six years after the date of his letters 
of administration to commence his action in. 
But by the note it appears that the statute 
had not begun to run in the lifetime of the 
intestate; so that the case does not support 
the principle for which it was cited. In 
Carth. 333, it appears that the money was 
received by the defendant after the death 
of the intestate, and before letters of ad- 
ministration granted. The next case cited 
is Jolliffe V. Pitt, 2 Vern, 694, in which it is 
said, by the reporter, to have been agreed 
that "it is expressly excepted out of the stat- 
ute when the party who has a right of action 
is beyond sea; nor can laches be attributa- 
ble to him for not suing while there was no 
executor against whom he could bring his 
action;" and "that the lord chancellor in- 
clined to be of opinion that the statute of 
limitations was not to take place." In that 
case the debt was contracted in Tripoli In 
Africa; both parties residing there. The 
creditor, in 1702, came to England, and took 
out his latitat against the debtor, which was 
continued on the roll till 1706, when the 
debtor died in the East Indies; and his ex- 
ecutor came to England in 1710, and proved 



the will. The creditor abandoned his suit 
at law, which was probably abated by the 
defendant's death, and brought his bill in 
equity against the executor on the 8th of 
May, 1714. The other creditors, who were 
made defendants, insisted on the statute of 
limitations. Here it is evident that the stat- 
ute did not begin to run in favor of the 
debtor or his executor until the latter came 
to England in 1710, which was only four 
years before the plaintiff filed his bill; and 
that is the reason why "the lord chancellor 
was inclined to the opinion that the statute 
of limitations did not take place." The case, 
therefore, does not support the principle for 
which it was cited. 

In the case of Webster v. Webster, cited 
from 10 Ves. 92, it is said that "the lord 
chancellor objected, that as there was no 
representation till 1802, there was no person 
who could be sued, and therefore the stat- 
ute could not be pleaded;" in support of 
which was cited the case of Jolliffe v. Pitt, 
2 Vern. 694, which, we have before seen, is 
not an adjudged case to that point The 
chancellor, however, was of opinion in the 
case of Webster v. Webster, that as the de- 
fendant had possessed himself of the goods 
of the testator- before letters testamentary 
were granted, he might have been sued as 
executor de son tort, and therefore allowed 
the plea. In Bac. Abr. tit. "Limitations," E, 
6, cases are cited to show that where the 
courts of justice are shut, so that the plain- 
tiff cannot sue, yet the statute of limitations, 
if it begin to run before the shutting of the 
courts, continues to run during the time they 
remain shut; and that principle is recognized 
in the case of Beckford v. Wade, 17 Ves. 93. 
We think, therefore, the principle is not es- 
tablished, that the operation of the statute, 
if it begin to run in the lifetime of the in- 
testate, is suspended, or interrupted, by the 
death of the intestate, and the want of ad- 
ministration. The plaintiff's bill, therefore, 
must be dismissed, but without costs. 



Case Wo. 6,366. 

HAYMAN V. MOXLET. 

[5 Craneh, 0. C. 36.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1836, 

Insolvency — Dischaiige — Rescission. 

Upon allegations filed in court, within two 
years after the applicatiou of an insolvent debt- 
or for the benefit of the act for the relief of in- 
solvent debtors within the District of Colum- 
bia, if the defendant do not appear to answer 
the same, after being duly summoned, the court 
will proceed to take evidence ex parte in sup- 
port of the allesations, and, if they find them 
to be true, will direct that the order of discharge, 
before made by a judge out of court, be rescind- 
ed, and tibiat the defendant be precluded from 
the benefit of the act. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Samuel Moxley, on the 15th of November, 
1831, made application to the chief judge of 
this court, to be discharged under the act for 
the relief of insolvent debtors within the Dis- 
trict of Columbia [2 Stat, 237], and was dis- 
charged on the 21st of the same month. "With- 
in two years after his said application, Wil- 
liam Hayman, a creditor of Moxley, filed in 
this court allegations charging that Moxley 
had, within twelve months nextpreceding his 
said application, conveyed certain property to 
one Samuel Chew to secure a debt due to one 
Peter Ritter by the said Moxley, with intent 
to give Ritter a preference, contrary to the 
7th section of the act Notice of the said al- 
legations was duly given to Moxley, and he 
was duly summoned to answer the same on 
the 4th Monday of March, 1834, which he 
failed to do; whereupon, THE COURT, on 
the 7th of December, 1836, proceeded to re- 
ceive evidence ex parte in support of the al- 
legations, and finding them to be true, they 
made the following order: "Whereas the said 
Samuel Moxley heretofore, to wit, on the l5th 
day of November, 1831, filed his petition be- 
fore the chief judge of the said circuit court 
to be discharged from imprisonment under 
the provisibns of the act for the relief of in- 
solvent debtors within the District of Colum- 
bia, and having taken the oath by the said 
law prescribed to be taten, by insolvent debt- 
ors, before the said chief judge, and com- 
plied with the other' provisions of the said act, 
was, by the order of the said chief judge, 
dated the 21st day of November aforesaid, 
discharged from imprisonment agreeably to 
the provisions of the said act; and whereas 
William Hayman, a creditor of the said Sam- 
uel aioxley, heretofore, to wit, on the 26th day 
of March, in the year 1832, and within two 
years next after the filing of the petition of 
the said Samuel Moxley aforesaid, did file 
certain allegations in the said circuit court 
against said Samuel Moxley, now of record in 
the said court, and the said Samuel Moxley 
having been duly summoned to answer to the 
said allegations, a copy of which was left 
with him, and he having failed to appear ac- 
cording to the said summons, and the court 
having proceeded to examine the truth of the 
said allegations, and being satisfied by evi- 
dence in the said cause, that the said Samuel 
Moxley had, within one year next before the 
filing of the petition of the said Samuel JIox- 
ley aforesaid, to wit, on the 23d day of Au- 
gust, in the year 1831, by his deed of that 
date, conveyed certain real and personal es- 
tate, in the said deed specified, the property 
of him the said Samuel Moxley, to one Sam- 
uel Chew, his heirs and assigns, with intent 
to give a preference to one Peter Ritter, a 
creditor of the said Samuel Moxley, in the 
payment of a debt due from the said Moxley 
to the said Ritter, as more fully appears by 
the said deed, a certified copy whereof is filed 
as' of record in this cause:— It is, this seventh 
day of December, in the year 1836, ordered 
by the court, that the order, made by the 
llFSD.CAS. — 58 



chief judge of this court on the 21st day of 
November, in the year 1831, for the discharge 
of the said Samuel Moxley from imprison- 
ment as an insolvent debtor agreeably to the 
act of congress, entitled, 'An act for the relief 
of insolvent debtors within the District of 
Columbia,' be, and the same is hereby re- 
scinded. And that the said Samuel Moxley 
be, and he is hereby precluded from the bene- 
fit of the act of congress, entitled, 'An act for 
the relief of insolvent debtors within the Dis- 
trict of Columbia.' " 



• Case No. 6,267. 

HAXMAN'S ADM'RS v. ROTHWBLL. 

[1 Hayw. & H. 156.] i 

Circuit Court, District of Columbia. Aug. 29, 
1843. 

Insolvemt— Taxes —Personalty— Distra i st. 

When a party dies insolvent leaving taxeg 
due on his real estate and the collector of taxes 
advertise the real estate, and there being no bid- 
ders, he distrains goods that were upon the 
premises for which the taxes became due, in 
a suit against the collector it was held, that the 
personal estate on the premises was liable for 
the taxes due. 

[This was an action of trespass de bonis- 
asportatis by William Hayman's adminis- 
trators against Andrew Rothwell, collector 
of taxes for the city of Washington.] 

The plea was not guilty. Leave was givea 
to offer special matter in evidence to be sub- 
mitted for the decision of the court on the 
following statement of case agreed; 

"Wm. Hayman was the owner in his life 
of the lots in Washington on which the brew- 
ery stands, and occupied the same, and there 
conducted the business of brewing from 
1830 till his death. Taxes were imposed up- 
on, the property by the city authonties for 
the years 1839, 1840 and 1841, amounting to 
$457.40. Hayman died in September, 1842, 
intestate, leaving the taxes in arrear and un- 
paid. His widow and Geo. Cover obtained 
letters of administration in October, 1842, 
upon his personal estate. The cqllector of 
taxes advertised the lots, &c., for sale, to 
take place in November, 1842, for the above 
taxes. There being no bidders, he after- 
wards distrained a auantity of wood, casks, 
&c., for said taxes. The wood and casks, 
&e., were part of the personal estate of said 
Hayman, and were upon the premises for 
which these taxes became due at the death of 
Wm. Hayman, and from that time until the 
time of the distress; and the casks had been 
generally kept by said Hayman on the- prem- 
ises, and used by him in connection with the 
business of the brewery since the taxes fell 
due. In November, 1829, Hayman conveyed 
the lots, &c., above mentioned to a trustee 
to secure his debts to the Farmers' and Me- 
chanics' Bank, with power to sell. The deed 



1 [Reported by John A. Hay ward, Esq., and 
Geo. C. Hazleton, Esq.] .... 
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is made a part of-tliis case. It is in the 
usual form of deeds of trust After his death 
the trustee advertised the property for sale. 
The bank became the purchaser for a less 
amount than the debt due, and with the stip- 
ulation that the ti-ustee must protect against 
the taxes. The sale by the trustee to the 
bank was on the 5th of December, 1842, and 
the distress of the- personal property for the 
taxes, on the 20th of December, in liie same 
year. Hayman died insolvent; his real es- 
tate encumbered beyond its value, and his 
personal property insufBcient to pay the 
judgments rendered in his lifetime and his 
other debts. The question is whether the col- 
lector had a right to distrain the personal 
propertj'^ for the taxes; or whether the lots 
are liable for them. If he had not, the trus- 
tee for the bank is to pay them out of the 
purchase money. If he had, the administra- 
tors are to pay them. 

"W. Kedin, for Administrators. 
"Clement Cox, for Trustee and Bank." 

The judgment of THE COURT was for the 
defendant, THE COURT being of the opinion 
that the personal estate of the intestate re- 
ferred to was liable to be levied on and sold 
for the taxes mentioned in the statement. 



HAYNE, Ex parte. See Case No. 4,336. 

Case No. 6,268. 

Ex parte HAYNES. 
[See Case No. 6,269.] 



Case Wo. 6,S69. 

In re HAYNES. 

[2 N. B. R. 227 {Quarto, 78); i 1 Gaz. 78.] 

District Court, District of Columbia. 18S7. 

BASKRUPTcy — Choice of Assignee — Distribution 
OF Assets. 

When a single creditor appears at the first 
meeting of creditors, and proves his debt, the 
right to choose the assignee belongs to him. 
In the distribution of assets, he is entitled to 
be paid in full, if the fund be sufficient; if 
there is more than enough for this purpose, it 
should be distributed pro rata among the cred- 
itors who have failed to make proof of their 
claims, but whose claims have been acknowl- 
edged to be valid by the bankrupt. 

[Cited in Re Hoyt, Case No. 6,806.] 

[In bankruptcy. In the matter of David 
Haynes.] 

WYLrlE, J. Where, at the first meeting of 
the creditors of the bankrupt, a single cred- 
itor appeals and proves his debts, and where 
assets have come to the hands of the as- 
signees, and no other debts are proven, in 
such case the right to choose the assignee be- 
longs to the sole creditor who has proven his 
claim; and in the distribution of the assigned 
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estate, he is entitled to be paid in full if ther^ 
be enough for that purpose; if there be not 
enough he takes the whole. But if there be 
more than enough to pay his claims, tlien, 
rather than the balance should be returned 
to the bankrupt, it should be distributed pro 
rata among the creditors who have failed to 
make proof of their claims, but whose claims 
have been acknowledged to be valid by the 
applicant himself, 

[See In re Brisco, Case No. 1,886; In re 
James, Id. 7,175.] 



HAYNES (BLANCHARD v.). See Case No. 
1,512. 

HAYNES (CHRISTMAN v.). See Case No. 
2,703. 

HAYNES (DOHERTY v.). See Case No. 3,- 
963. 

HAYNES (RAINER v.). See Case No. 11,- 
586. 

HAYNES (UNITED STATES v.). See Cases 
Nos. 15,334 and 15,335. 

HAYNIE (READ v.). See Case No. 11,608. 



1 [Reprinted by permission.] 



Case Wo. 6,270. 

HAYS V. BELIi et al. 

[1 Cranch, C. C. 440.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Action of Debt— Vekdict. 

In Alexandria, in an action of debt against 
the maker of a promissory note for two hun- 
dred and fourteen dollars, reduced by payments 
indorsed on the note before suit brought, to 
eight dollars and ninety-four cents, a verdict 
for the debt in the declaration mentioned to be 
released on the payment of eight dollars and 
ninety-four cents, will sustain a judgment for 
the plaintifE in the circuit court. 

[Cited in Hellrigle v. Dulany, Case No- 6,- 
343.] 

Debt on a promissory note for 214 dollars. 
Payments indorsed on the note, before the 
suit was brought, reduced the sum due on 
the note to eight dollars and ninety-four 
cents. The verdict was for the debt in 
the declaration, to be discharged on the pay- 
ment of eight dollars and ninety-four cents. 

E. J, Lee, for defendants [Bell and Wray], 
contended that a nonsuit ought to be entered, 
under Act Va, Dee. 3, 1792, p. 90, § 38. 

air. Swann, for plaintiff, contended that this 
cause could not have been heard on a petition 
in Yirginia. If an account in England be re- 
duced by offsets to less than forty shillings, 
it is no cause of nonsuit. Pitts v. Carpen- 
ter, 1 Wils. 19. The declaration must state 
the whole amount of the note. The debt in 
law continue until the whole sum is paid. 
It is one entire debt. An action of debt 
must be brought on a promissory note under 
the act of assembly. If this action had beeh 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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brought before a Justice of the peace, upon 
the face of the declaration, the defendant 
might defeat the plaintiff. The justice of the 
peace would have to decide upon the whole 
validity of the plaintiff's claim. The act 
of congress of February 27, ISOl (2 Stat 
103), only intended to give them the power of 
deciding upon contracts to the amount of 20 
dollars. This court decided the point in the 
<:ase of McKnight v. Ramsay, [Case No. 
8,868], at Alexandria, October, 1801, and re- 
fused a nonsuit Mr. Swann cited 1 Wils. 
19. 

THE COURT (DUGKBTT, Circuit Judge, 
contra) ordered judgment to be entered for 
the plaintiff on the verdict See the cases of 
McKnight v. Ramsay [supra] and Currey v. 
Fletcher [Case No. 3,490]; St 3 Jac. c. 13; 
St 23 Geo. 11. e. 33, § 19; Doug. 245, 448; 
1 Wils. 19; Laws Md. 1785, c. 46, § 7; Id. 
1791, c. 68, §§ 9, 10; Id. 1796, a 43, § 5, 



HAYS V. HEIDELBAUGH. See Case No. 3,- 
318, 

HAYS (HUNTER v.). See Case No. 6,906. 

HAYS (JONES v.). See Case No. 7,467. 

HAYS (RIDGWAY v.). See Case No. 11,817. 



Case No, 6,271. 

HAYS et aJ. v. SULSOR et al. 
[1 Pish. Pat Gas. 532; i 1 Bond, 279.] 
Circuit Court S. D. Ohio. Nov.# 1859. 

jNFIiraGEMENT OP PATENT — UTILITY— EsfoPPEtr- 

Pmott Use — Additiok to IkventIon. 

1. It is a principle well settled and. often rec- 
ognized that if the jury find that the defendant 
has used the invention itself or something sub- 
stantially like it, he is estopped from densring 
its utility, for use implies utility. 

[Cited in Johnson v. McCabe, 37 Ind. 538.] 

2. To defeat a patent by showing a prior use 
of the inventioii, the statute has ejcpressly pro- 
vided that notice must be given of the place 
where and the parties by whom the thing re- 
lied on as a defense had been used. This pro- 
vision is designed to give the patentee the bene- 
fit of an examination into the facts of the sup- 
posed prior use. 

3. A reference to a county in which, it is al- 
leged, the prior use took place, is not sufficiently 
definite and explicit as to place, to fill the re- 
x[uirements of the spirit of the act 

[Cited in Smith v. Frazer, Case No. 13,048.] 

4. A prior use in a foreign land, does not in- 
validate a patent afterward taken out in this 
country, where the patentee, at the time of 
his application, supposed himself to be the first 
inventor, unless the prior invention has been 
patented or described in some printed public 
work. 

[Cited in Ulingsworth v. Spaulding, 9 Fed. 
612.] 

5. The description; in the prior printed publi- 
cation, should be, in some degree, in the nature 
of a specification, so far as to enable a mechanic 
skilled in the art, to construct the machine. It 

1 [Reported by Samuel S. Fisher, Esq., and 
■here reprinted hy permission.] 



: should not be vague references to, or sugges- 
tions of, the thing described. 

6. A mere addition to a patented invention 
will not justift^ the use of the invention first 
patented. 

This was an action on the case tried before 
Judge Leavitt and a jury. The plaintiffs 
[Coleman and Willis Hays] were assignees, 
for Paint township, Fayette county, Ohio, 
of letters patent [No. 14,287], granted to 
Abraham, Ezra, and Charles Marquiss and 
Charles Emerson, February 19, 1856, and 
brought suit to recover damages from the de- 
fendants [Frederick Sulsor, William Tway, 
and others], who were using upon their 
farms, in Paint township, a mole plow, pur- 
chased of Moses Bales, and manufactm-ed 
under letters patent gi:anted to him February 
15, 1859. The patented implement consisted 
of a piece of cast-iron about eighteen inches 
in length, sloping from a point upward and 
outward, until at the rear it was some sis 
inches in height and width. The top pro- 
jected in rear of the sides a few inches form- 
ing what was called a "tail," and shaped 
somewhat like a beaver's tail. The bottom 
was hollowed out, so that a cross-section of 
the mole would be nearly in the shape of a 
horse-shoe. This mole was attached to a long 
and sharp coulter, and was dragged along 
about three feet below the surface of the 
earth by powerful mechanism applied to the 
coulter. In its progress, it formed an arched 
tube or chamber, six inches in diameter not 
unlike the burrow of a mole. The claims 
of the patent were as follows: "What we do 
claim as our invention and 'desire to secure 
by letters patent is the peculiar shape ^f the 
mole, which enables its forward movement 
to form a subterranean perforation, whose 
top and" whose sides will be smoothly and 
densely compressed, and- whose bottom will 
be left almost entirely uncompressed. We 
also claim, the tail of the mole of such a 
shape and position that it wiU serve to close 
up the slit cut by the mole shank in forming 
a perforation, and also serve to lead the mole 
upward to the smrface of the ground, as soon 
as the beam is allowed to turn on its axis." 
G. M. Lee and S. S. Fisher, for plaintiffs. 
R. M. Corwine and Charles Fox, for de- 
fendants. 

LEAVITT, District Judge (charging jury). 
This action is" brought against four defend- 
ants for the infringement of a patent grant- 
ed to Abraham, Ezra, and Charles Marquiss 
and Charles Emerson, Februaiy 19, 1856, for 
an "improvement in the mode of draining 
plows." The title of the patentees has 
passed to Ihe defendants by various assign- 
ments, which are in evidence, and which 
place their title beyond dispute. There is 
no controversy in the present case as to the 
sufficiency of the specifications. The testi- 
mony of Mr. Knight upon this point is that 
they are remarkably dear and exact Not 
to occupy time with reading them, as they 
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liare been commented upon at length, I will 
call your attention to the claim or summing 
up, wliicli is in tliese words: 

"What we do claim as our invention and 
desire to secure by letters patent is the pecul- 
iar shape of the mole, which enables its for- 
ward moYement to form a subterranean per- 
foration, whose top and whose sides will be 
smootlily and densely compressed, and whose 
bottom will be left almost entirely uncom- 
pressed. 

"We also claim the tail of the mole of such 
a shape and position that it will serve to close 
up the slit cut by the mole shank in forming 
a perforation, and also serve to lead the 
mole upward to the surface of the ground as 
soon as the beam is allowed to turn on its 
axis." 

The patentees admit the invention and use 
of the drain plow previous to their own dis- 
covery, and claim the improvements speci- 
fied. There are two of these improvements, 
for the infringement of either of which an 
action may be maintained. 

To the claim of the plaintiffs the defend- 
ants interpose several defenses: First, that 
the alleged invention is of no utility; second, 
tliat it was previously described in printed 
publications, and third, that the defendants 
do not use the thing patented. 

First, as to utility. There is no question 
but an invention must be of some utility; a 
patent can not be granted for a thing alto- 
gether frivolous; but the presumption on the 
face of patent is that it is of some utility, 
for the applicant is obliged to swear that the 
invention is useful befoi'e the emanation of 
the patent. 

•The improvements claimed are; First, mak- 
ing the underside of a mole plow hollow, so 
that there shall be no pressm'e on the bottom, 
and second, the elongation of the hinder end, 
by which the cut made by the coulter is 
closed up. It is not claimed, as I understand 
it, that this cut will be closed all the way up 
to the surface, but only at the top of the 
drain itself. The plaintiffs' witnesses say 
that this plow makes a drain of proper size, 
having the top and sides compressed and 
leaving the bottom uncompi*essed. It is also 
claimed that perfect draining is accom- 
plished at miich less cost by the use of this 
instrument than by the means of draining 
before known, and in considering the ques- 
tion of utility, any saving in labor or ex- 
pense is a proper subject for the considera- 
tion of the jury. 

On the other side, it is said that the opera- 
tion of this mole would be as complete if the 
hollow were filled, and also that the ap- 
pendage does not close the Slit. The jury 
are at liberty to use their own knowledge and 
to come to their own conclusion as to the 
validity of these objections. Upon this point, 
however. I am requested to charge, and I 
add, that it is a principle well settled and 
often recognized, that if the jury are satis- 
fied that the defendants have used the in- 
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vention itself or something substantially like 
it, they are estopped from denying its utility, 
for -ase implies utility, and it would be fair 
to presume that the party would not use it if 
he thought it of no utility- 
Second, as to the novelty. The defense 
that an invention is wanting in novelty or 
originality goes to the validity of the patent. 
But here, as in the case of utility, there is a 
presumption arising from the patent itself, 
in favor of the novelty of the invention 
which it covers. This presumption the de- 
fendants may overcome by showing that the 
thing had been previously known. To do 
this, the statute has expressly provided that 
notice must be given of the place where, and 
the parties by whom the thing relied on as a 
defense had been used. This provision j& 
designed to give the patentee the benefit of 
an examination into the facts of the sup- 
posed prior use. It has been ruled by tlie 
court that the notice given for this purpose in 
this case was defective in referring merely 
to the county in which the thing was in use. 
This reference, the court held, was not suffi- 
ciently definite and explicit as to the place, 
to fill file requirements of the spirit of the 
act. It may, therefore, be said that there is 
no evidence that wiU. affect the novelty or 
originality of this improvement, which is de- 
rived from any use of the Clark county mole. 
Though, if such use had been pi-oved, I hard- 
ly think it could stand in competition with 
the plaintiffs' machine. It is obviously of a 
very different shape, and one of the wit- 
nesses has said that it contains no element of 
the patented mole. Its prior use, or the 
knowledge of that use could, therefore, hard- 
ly have been used in contravention of this 
invention. 

But it is claimed that this invention was- 
known in a foreign country. Such a use in 
a foreign land does not invalidate a patent 
afterward taken out in this country, where 
the patentee, at the time of his application, 
supposed himself to be the first inventor, un- 
less the prior invention has been patented 
or described in some printed public work. 

Two such public works are produced by 
these defendants, in which they say that this- 
invention was described as long ago as 1851 , 
and 1852. These books are "Morton's Ency- 
clopedia of Agriculture," and "Stephens' 
Book of the Farm." The inquiry for the 
jury upon this point is, whether these books 
describe substantially the improvement de- 
scribed by the patentees. If so, then this- 
defense goes to the validity of the patent. 
The description should also be to some degree 
in the nature of a specification, so far as to- 
enable a mechanic skilled in the art to con- 
struct the machine; it should not be vague 
references to, or suggestions of, the thing de- 
scribed. The evidence of the experts in this- 
case is that a skillful mechanic might con- 
struct the plow described by Stephens, but 
not that referred, to by Morton. Whatever 
be the accuracy of the description, the jury 
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must be satisfied tliat the thing described is 
substantially the thing which would be made 
from the patent, for, if when made it is a 
different thing, it is not available to attack 
the novelty of the patented invention. It 
seems that these books do not provide for a 
cavity in the bottom of the mole, nor for any 
elongation, nor do they leave the bottom un- 
compressed, but provide for the water coming 
in from the top; the drain is also shallow 
and of less size— indeed Mr. Knight testifies 
that the thing described does not contain a 
single element of the patented article. 

Third, as to infringement. If the jury find 
the patent in full force they will inquire 
whether the defendants have infringed. 
They have done so if they used either one of 
the patented improvements, or if they have 
made use of devices substantially the same, 
in which the same principles are brought into 
requisition, or, in other words, which are 
alike in their principle of operation. The 
patent is dated February, 1S56, The patent 
of Hoses Bales, under which defendants 
claim, is dated February, 1839. Is the plow 
made under the Bales patent substantially 
the same thing as that manufactured under 
the Marquiss patent? If so, it is an infringe- 
ment A mere addition to a patented inven- 
tion will not justify the use of the invention 
first patented. Upon the question of in- 
fringement we are frequently obliged to de- 
pend in great measure upon the testimony 
of experts. Two of these have been exam- 
ined in this case— Mr. Knight and Mr. Clif- 
ton. Both have stated that there is no sub- 
stantial difference between the two moles, 
and they are not contradicted by any wit- 
ness. If the jury are satisfied that they are 
substantially the same, they will have no 
difficulty in coming to a conclusion on this 
point. 

The only remaining question is that Cif 
damages. When ascertainable, the defend- 
ants* profits are the proper rule of damages. 
In this ease, it is also claimed that the license 
price and expenses of litigation should be 
considered. The law gives to the plaintifiC his 
actual damages, and the amount of these is 
left to the discretion of the jury, under the 
circumstances of the case, looking to the 
cbmpensation of the plaintiff. 

The jury found a verdict for the plaintiffs, 
with $200 damages. 



Case M*o, 6,S7S. 

HAYTON v. WILKINSON. 

[Brunner, Col. Oas. 247; 1 1 Hall, Law J. 260.] 

Circuit Court, D. Maryland.- June, 1808. 

Discharge ix Insolvenot — Rights op Bail un- 

DEK — Certificate op Discharge in In- 

soLVEXCT — Effect of. 

1. Bail is not, by virtue of a discharge of the- 
principal under a state insolvent law, .entitled 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



to have an esoneretur entered on the bail-piece; 
the discharge must be brought before the court 
by plea. 

[Distinguished in Read v. Chapman, Case No. 
11,605.] 

2. A certificate of discharge in insolvency is 
not conclusive evidence that tie discharge was 
duly obtained. 

This was a motion for a rule to show cause 
why an exoneretur should not be entered 
upon the bail-piece. The defendant [James 
J. Wilkinson] had been discharged under the 
Insolvent law of this state, enacted Novem- 
ber, 1805, by the court of Calvert county, 
in Hay, 1808. The present action was in- 
stituted in the year 1806 by the plaintife 
[Amos Hayton], a British subject, and resid- 
ing in England. He was not returned by the 
defendant as a creditor. It did not appear 
that he had received any notice of the defend- 
ant's intended application" for the benefit of 
the insolvent law, nor that he had any agent 
or attorney in this country. The debt was 
contracted in England. 

The district attorney, Mr. Stephens, by 
whom this motion was made, contended,— 

1. That a certificate of discharge under the 
insolvent law of Maryland will operate to bar 
an action instituted by' a British creditor, in 
the courts of justice of this country, to re- 
cover a debt contracted in England; and 

2. That a rule to show cause why an ex- 
oneretur should not be entered upon the bail- 
piece is a proceeding uniformly adopted in 
England, and still more strongly supported 
by the insolvent law of Maryland. As our 
Insolvent laws do not require the assent of 
foreign creditors, not residing within the 
United States, nor having agents duly author- 
ized to act for them, he said it was evidently 
the intention of the legislature that a dis- 
charge,' which was regularly obtained, should 
extend to such claims, otherwise the law 
would operate with peculiar hardship upon 
the imfortunate debtor. By compelling him 
to assign all his effects to a trustee, for the 
use of his creditors, the law deprives him of 
the means of satisfying the claim. The law 
has promised him relief against his creditors, 
but what relief does he enjoy, if his discharge, 
do not operate as a bar to this action? All 
the former cases on this subject are, as to the 
effect of a discharge, obtained in one coun- 
try on an action instituted In another where 
the debt was contracted. They, therefore, 
do not decide this point Here the court is 
to decide upon the effect of a discharge ob- 
tahied under the laws of its own state. The- 
question is, whether our own laws or those 
of England are to be pre-eminent. I^ord Ken- 
yon, actuated by a principle which might at 
le-ast be called contracted and narrow, has' 
decided that a discharge under our insolvent 
law of 1787 does not bar suit, commenced in 
Great Britain by a subject of that country, 
on a cause of action accruing there. Smith. 
V. Buchanan, 1 East 6. So too in New York 
a- similar adjudication has been made. Van 
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Ratigh V. Van Arsdaln, 3 Caines, 154. But 
in Pennsylvania a debtor who liad been dis- 
charged by our laws was protected by an ex- 
onei'etur. Miller v. Hall, 1 Dall. [1 U. S.] 
229; Thompson v. Young, Id. 294; Donald- 
son V. Chambers, 2 Dall. [2 U. S.] 100; Harris 
V, MandeviUe, Id. 256; and a full review of 
question in East's Reports, ubi supra, 4 
Dm-n. & E. [4 Term. R.] 192, and Cowp. 824, 
Our case is very diffei'ent. We claim the 
benefit of om* own laws in our own state. 
However it may be contended, that the plain- 
tiff never gave h}s assent to this law, and 
that therefore his claims should not be affect- 
ed. It is a sufficient answer to say that he 
comes voluntarily into your courts to demand 
justice, and he must be content to receive it 
according to the regtilations which are pre- 
scribed to you by the legislative power. In 
the construction of contracts the lex loci 
where they are exfecuted is observed, but in 
applying a remedy for a breach, you must be 
governed by the laws of the place where the 
suit is brought. 

The coimsel then read an extract from 2 
Huberus B. tit 3, pp. 1, 26, translated in [Em- 
ory V. Greenough] 3 Dall. [3 U. S.] 370, note, 
on the effect of contracts made in one coun- 
try and attempted to be enforced in another; 
and, on the effect of foreign judgments. 
Judge Washington's opinion. Croudson v, 
Leonard [4 Cranch (8 U. S.) 434.] If the 
principal were to be brought into court in 
discharge of his bail, he would be entitled to 
a release on common bail. The effect of this 
application is no more. It is doing the same 
thing and waiving an idle and nugatory cere- 
mony. 

Before CHASE, Circuit Justice, and HOUS- 
TON, Disti-ict Judge. 

CHASE, Circuit Justice. This is a ques- 
tion about which much diversity of opinion 
prevails, and I understand that different de- 
cisions have been made in the different 
states. It is a point which is of great con- 
sequence to foreign creditors particularly, 
and therefore it ought to receive a more sol- 
emn deliberation than can be had in a mere 
side-bar motion. The party should have 
every opportunity to put facts in issue, and 
courts will generally endeavor to have facts 
submitted to a jury. A discharge may be 
obtained in an improper manner. The cer- 
tificate is not conclusive- It may be in- 
quired into. This very case shows the neces- 
sity of inquiring into it. The defendant was 
bound to give a true list of all his creditors, 
but we do not find the plaintiff's name among 
them. Justice requires that the property 
should be divided among all the creditors; 
but a foreign creditor is not within the law. 
He cannot claim a dividend, nor can he even 
come' in to allege fraud in prevention of the 
discharge. Is it honest, then, that a plain- 
tiff so circumstanced should be precluded 
from every means of recovering a debt? Let 
the defendant plead this discharge, if he wish 



to rely upon it I cei'tainly cannot consent 
to enter an exoneretur. 

HOUSTON, District Judge, thought it un- 
necessary to give any opinion on the effect 
of the record of the discharge. The proper 
course would be to bring it before the court 
under a plea. Upon this ground alone he 
agreed with the chief justice, to overrule the 
motion. 



Case No. 6,273. 

HAYWARD V. ELIOT NAT. BANK. 

[4 Cliff. 294.] 1 

Circuit Court, D. Massachusetts. May Term, 
1874.2 

Equity — Responsive Answer — Testisiont op 
Two Witnesses. 

1. Where the answer is responsive to the bill, 
positively denies the matter charged, and has 
respect to transactions within the knowledge 
of the party making it, it is evidence in favor 
of the respondent; and unless overcome by the 
testimony of two witnesses, or one witness and 
corroborating circumstances, the rule in equity 
is that the answer is conclusive. 

2. The complainant pledged certain shares of 
stock to a bank as collateral security for a loan. 
The debt not being paid, the shares were sold by 
the bank. The complainant alleged that they 
were thus disposed of without notice to him, 
and without the opportunity, on his part, to re- 
deem. His allegations were sustained by his 
own evidence, which was contradicted by one of 
the bank officers. S^d, the complainant had 
not overcome the force of the allegations of the 
answer. 

Briefly stated, the material facts alleged in 
the bill are that the complainant [Charles L. 
Hayward] at the times mentioned in the rec- 
ord, borrowed of the respondents [the Eliot 
National Bank] the sum of §26,500, and that 
he agreed to pay lawful interest for the 
same, and that he pledged with the lenders, 
as collateral security for the payment of the 
amount borrowed and lawful interest, four 
hundred and fifty shares of the stock of the 
Hecla Mining Company, which belonged to 
the complainant, and which, as the bill 
states, he caused to be issued to the respond- 
ents for that purpose; that the said mining 
company subsequently, by an arrangement 
with the Calumet Mining Company, united 
their property and privileges with those of 
the latter-named company, two other com- 
panies joining with them; and that the sev- 
eral companies became a new corporation, by 
the name of the Calumet iS: Hecla Mining 
Company, with a capital of forty thousand 
shares or more, whereby the respondents, as 
holders of the said shares, so issued to them, 
became entitled to and did take four hundred 
and fifty shares of the stock in the new cor- 
poration; that the said new company had, 
from time to time, after the said several com- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 06 U. S. 611.: 
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panies were united, made sundry dividends 
in cash and stock, by virtue of whicli it had 
divided to its stockholders valuable portions 
of its earnings and property. Other impor- 
tant matters were alleged in the bill, and the 
complainant prayed for an account, and that 
he might be allowed to redeem lie shares 
pledged, which, as he alleged, the respond- 
ents still held as collateral secmrity; and he 
charged that no valid sale had been made 
of said shares; that if the -respondents had 
pretended to sell the same, or any part there- 
of, or had done any act or thing having a 
tendency to transfer the title in said shares 
to any other party, or had procured or per- 
mitted certificates for said shares to issue to 
any other persons, it had been done without 
notice to the complainant, without right, and 
in fi-aud of his just claims; and that the re- 
spondents then held, in fact, or were charge- 
able in law as holding, nine hundred shares 
of the capital stock of said new company for 
the complainant, and as collateral security 
for the payment of any balance due from 
him on accoimt of said transactions. Process 
was issued and served, and the respondents 
appeared and filed an answer, in which they 
admit the loan of the amoimt, the pledge of 
the shares as collateral security, the ex- 
change of the shares pledged for the shares 
of the new company, and that dividends had 
been declai*ed; but they averred that the di- 
rectors of the bank, on the 17th of August, 
18G8, voted that unless the complainant 
would pay §5,000 during the then present 
week, and $5,000 during the following week, 
upon the loan; having the said shares as col- 
lateral, the president be instructed to sell the 
same; that said vote was communicated to 
the complainant, and that he declined to com- 
ply in whole or in part, saying that he woiild 
not pay anything, and that he would do 
nothing about it; that thereupon the proposi- 
tion to sell to said purchasei'S, and by 
them to buy the shares for the price and 
as aforesaid, was made ^nd canvassed and 
determined upon; and the sale was made 
with the full concurrence of, and with the 
prior assent, and subsequent approval of, the 
complainant. 

James M. Barrett and Edward F. Hodges, 
for complainant 

A. A. Ranney and B. R. Curtis, for respond- 
ent. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Controver- 
sies like the present cannot be satisfactorily 
determined without some reference to the 
pleadings which immediately respect the ma- 
terial matters in issue, as where the answer 
is responsive to the bill, and positively de- 
nies the matter charged, and the denial has 
respect to a transaction within the knowl- 
edge of the party making it, the answer is 
evidence in his favor, and unless the answer 



is overcome by the testimony of two oppos- 
ing witnesses, or of one witness corroborated 
by facts and circumstances which give the 
opposing evidence greater weight than the 
answer, the rule in equity is that the answer 
is conclusive, so that the court will neither 
make a decree in favor of the complainant, 
nor send the case to trial, but will simply dis- 
miss the bill of complaint Badger v. Badg- 
er £Case No, 718]. Repeated decisions of 
tl^e supreme court have established the rule, 
that an answer responsive to the allegations 
of the bill, if it have respect to matters with- 
in the knowledge of the pleader and be duly 
sworn to, must be taken to be true, unless 
disproved by two witnesses, or by one wit- 
ness and corroborative circumstances which 
give the opposing testimony greater weight 
than the answer. Clark's Ex'rs v. Van Reims- 
dyk, 9 Cranch [13 U. S.] 160; Hughes v. 
Blake, 6 Wheat [19 U. S.] 453; Id. [Case No. 
6,845]; Union Bank v. Geary, 5 Pet [30 U. 
S.] 111. Unsworn answers do not have that 
effect, but if the answer be duly sworn to, 
even though the suit be against a corpora- 
tion, and the oath be by one of its principal 
officers, the answer will have that effect if it 
be responsive to the bill, and be clear and pos- 
itive in its terms. Carpenter v. Providence W. 
Ins. Co., 4 How. [45 U. S.] 219; Salmon v.Cla- 
gett 3 Bland, 165; Parker v. Petteplace, 1 
Wall. [OS U. S.] 689; Tobey v. Leonards, 2 
Wall. [69 U. S.] 430; 2 Story, Eq. Jur. 1528. 
Apply that rule to the case, and it is clear that 
the complainant cannot recover unless the 
proofs introduced by him are sufficient to 
overcome the allegations of the answer, giv- 
ing to the answer the probative force which 
that rule prescribes, as the bill distinctly 
charges that no valid sale of the shares was 
made; that if the respondents pretend that 
they did any act tending to transfer the title 
to the shares, or that they have procured or 
permitted certificates of the shares to issue to 
any other parties, it has been done without 
notice to the complainant, without right, and 
in fraud of his just rights. Nothing further 
can be required to show that the issue of no- 
tice is distinctly tendered by the complain- 
ant, and the record shows that the answer is 
durectly responsive to the bill, and alleges 
that the vote of the directors to instruct the 
president of the bank to sell the shares, if 
the pledgor failed to make the required pay- 
ments, was communicated to the complain- 
ant; and that he declined to make the pay- 
ments, and stated that he would not pay any 
thing, and would not do any thing, about it, 
and that the sale was made with the full con- 
currence of,- and with the prior assent and 
subsequent approval of the complainant 
Beyond all doubt the complainant is bound 
to disprove the material averments of the an- 
swer, or he is not entitled to a decree for re- 
lief, as the rule is that the answer shall oth- 
erwise prevail. 

On the 17th of October, 1866, the complain- 
ant bon-owed of the bank the sum of ?6,500, 
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and on the 19th of the same month he bor- 
rowed ?20,000 more, which make the amount 
for which the shares were pledged as col- 
lateral security. None of the principal of 
the loans was ever paid; but on the 1st of 
April following, the complainant paid inter- 
est to the amount of $837,66, which is all that 
he ever paid towards the principal or inter- 
est of the loans. Seven months and more 
elapsed after that payment without any oth- 
er payment being made, or any steps being 
taken by the bank to enforce payment, when, 
on the 9th of November of that year, the 
complainant gave the president and direct- 
ors of the bank authority in writing to sell 
the shares pledged, at their discretion, de- 
scribing the shares in the writing as shares 
held as collateral security for a loan, pro- 
ceeds of sale to be applied upon said loan. 
Shares of the kind were selling, at that time, 
for §37 to ?38 per share, including the as- 
sessment of $18 which the bank had paid or 
was liable to pay, on the respective shares in 
controversy, from which it appears that if 
the president and directors had sold the 
shares, as they were authorized to do, $20 
per share only would have been realized to 
apply to the payment of the loan, which 
would have left a deficit, to be borne by the 
complainant, of not less than. $15,000. Con- 
siderations of the kind doubtless induced the 
respondents to defer the sale, and they kept 
the shares, on the original terms, until Sept. 
8, 18G8, when they sold the whole amount to 
three of their directors for an amount which 
it was understood would be equal to the 
whole loan, the unpaid interest and charges 
being $87.24 per share, which the proofs show 
was considerably above the market value. 

Much discussion of the question whether 
the complainant was apprised that the di- 
rectors had voted to instruct the president of 
the bank to sell the shares, in case he, the 
complainant, failed to make the two pay- 
ments specified in that vote, is unnecessary, 
as he admits that a copy of the vote was re- 
ceived by him at its date. Direct and ex- 
plicit proof to that effect was also introduced 
by the respondents, as appears in the deposi- 
tions of the president and casTaier. Instead 
of objecting to the proposed action of the 
bank, he stated to the president, who gave 
him no notice, that he could do nothing in 
relation to the matter, as he had no means; 
that the only thing the bank could do was 
to sell the shares for the most they could get, 
and that if he was ever able he would pay 
the balance, if any remained. Inquiry was 
made of him, by the president, if he had no 
friend who would take the stock out of the 
bank and hold it for his benefit, and he an- 
swered in the negative. Unable to obtain any 
encouragement from the complainant that he 
could do any thing, the president, with the 
assent of all the other directors, except one 
who was absent, sold the shares to the three 
directors named in the answer, in equal pro- 
portions of one hundred and fifty shares. 



Proof entirely satisfactory is exhibited in the 
record that all the other directors present ful- 
ly approved the act of sale, and that the presi- 
dent, in making it, acted throughout by their 
authority. Abundant proof is also exhibited 
to show that the complainant was informed, 
before the sale was made, that the three di- 
rectors proposed to make the purchase, and 
that he assented to the suggestion that it 
might be sold to them as proposed. Suffice it 
to say, without entering into the details of the 
evidence, that the proof to that efiCect is full 
and entirely satisfactory. 

Information as to the proposed sale was 
communicated to the complainant by the then 
president of the bank, and he reported to the 
directors that he, the complainant, assented 
to it, or that he made no objection to the pro- 
posal. Three or four witnesses confirm these 
facts, and there is nothing of any moment to 
contradict their statements, except the testi- 
mony of the complainant. His statements 
are very positive that he never assented to 
the sale of the shares; but the great weight 
of the evidence is the other way. Super- 
added to that, he also states that he did not 
know that the shares had been sold, and that 
he never heard of the sale tmtil the answer 
of the respondents was shown to him, as filed 
in this case. His statements in that behalf 
are very positive; but he admits that he re- 
ceived exhibit No, 21, on the day the sale 
took place, which is a plain statement of the 
account between him and the bank, including 
a credit of cash to balance the amount of $39,- 
257.16, which he must have understood was 
realized from the sale of the shares pledged 
as collateral security for the loan, as it could 
not have been realized in any other way. 
Evidence was also introduced by the respond- 
ents that he not only assented that shares 
might be sold before the sale took place, but 
that he expressed himself subsequently as 
gratified at the result. Express statements 
to that efiCect are made by the cashier of the 
bank. He states that he had a conversation 
with the complainant subsequent to the sale, 
and that he expressed himself as highly grat- 
ified at being relieved from the embarrass- 
ment by the settlement of the matter of the 
loan. 

Interest, it appears from the said exhibit, 
was cast, in making up the statement, at six 
per cent, which, as explained by the testi- 
mony of the cashier, was a mistake, the same 
having been computed in his absence; but it 
was corrected on his return, as appears by 
another exhibit in the record. Correctly com- 
puted, the interest was $464.16 more than as 
computed at six per cent, from which it ap- 
pears that a deduction of $375.03 should be 
made, for a balance due to the complainant 
on the sale of some other bonds. Deduct 
that sum, and there is still due from the 
complainant tiie sum of $62.52, which the 
respondents claim that the complainant 
promised to pay. In relation to that sum 
there is considerable conflict between the tes- 
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-timony of the former president of the hank, 
4uid the other witnesses. Demorett, the 
former president, states explicitly that the 
complainant promised to pay 'a balance, be- 
tween $60 and $70, when he could; that he 
-understood that it was the difference he- 
tween six and seven per cent discovered by 
-the cashier in reviewing the computation of 
the interest which the complainant paid dur- 
ing the first year of the loan. On the other 
hand, the cashier states that there was a 
;small sum of $60 or $70 due to the bank aft- 
er applying the proceeds of the sale of the 
•shares which the complainant promised to 
pay when he should be able, and his explana- 
tion is tliat, on his return to the bank, he 
found that interest had been computed at 
■six per cent, which he corrected, and on mak- 
ing the deduction of the said balance due in 
the former transaction, it left this small sum 
•due to the bank, which the complainant, in 
.a subsequent conversation, promised to pay. 
Difficulty attends the solution of the matter, 
but it is quite manifest that the former presi- 
dent is in error as to the origin of the small 
balance, in supposing that it arose from the 
difference between six and seven per cent in 
•computing the interest paid four years ear- 
lier, as the books of the bank show that the 
■computation on that occasion was correct, or 
that thirty-four cents in excess of- seven per 
■cent was paid. Support to the view that 
Demorett is in error as to the origin of the 
small balance is also derived from the an- 
swer which is sworn to by the cashier, whose 
means of knowledge is gi-eater than that of 
the other witness. Importance is attached 
-to the difference between the witnesses chief- 
ly upon the ground that it has some bearing 
upon their credit as to the more important 
matter whether the complainant knew of the 
«ale of the shares, and approved it after it 
was made. Most explicit allegations to that 
effect are contained in the answer; and, in- 
.asmuch as the answer is directly responsive 
to the bill, the court is of the opinion that it 
Is evidence for the respondents, and that the 
■coniplainant has failed to overcome the alle- 
^gations of notice, assent, and subse'quent ap- 
■proval. 
Bill of complaint dismissed, with costs. 

[An appeal was then taken by the plaintiff 
-to the supreme court, where the judgment was 
jifEx'med in an opinion by Mr. Justice Harlan, 
who said that, as Hayward had acquiesced so 
long in the matter before bringing suit, he 
should be held to have forfeited all right to 
Telief in a court "of equity. 96 U. S. 611J 
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In re HAYWOOD. 

[Nowhere reported; opinion not now accessi- 
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Case Wo. 6,S75. 

HAZARD T. CHICAGO, B. & Q. R. CO, 

[1 Biss. 503; 1 2 Chi. Leg. News, 3S5.] 

Curcuit Court, N. D. Illinois. Oct. Term, 1865. 

Passengers ox Freight Trains— Duty of Bail- 
HOAi) Company— DoTi' of Travblbk. _ 

1. A railroad company when it takes passen- 
gers as such on its freight trains, is under the 
same obligation to carry them safely as if they 
were on the regular passenger trains, but such 
travelers acquiesce in the usual incidents and 
conduct of a freight -train managed by prudent 
and competent men. 

[Cited in Ohio & M. R, W. Co. v. Dicberson, 
59 Ind. 323.] 

2. It is immaterial how many such passen- 
gers the company carries, and whether they 
travel on special permits or regular tickets. 

3. A railroad company in the transport of 
passengers, though not the insurer of their lives, 
is required to use the utmost skill and diligence 
in carrying them safely, and to employ all 
those means peculiar to this mode of transit 
known to skillful and competent persons; but 
the passenger must have that care and regard 
for his own safety and security which devolves 
on a prudent man under the circumstances. 

4. A passenger not rightfully m a certain po- 
sition cannot complain of the absence of the 
proper safeguards. 

- 5. Although an accident may have been the 
result of the negligence of the company's agents, 
still if a prudent man would not have been 
where, and as the plaintiff was, he cannot re- 
cover, 
[Cited in Rosenbaum v. St. Paul & D. R. 
Co., 38 Minn. 175, 36 N. W. 449.] 

6. The effect of. a former trial in the state 
court considered and stated. 

The plaintiff [E. W. Hazard], on the 29th 
of June, 1860, was at Kewanee, a station on 
defendant's railway, and purchased a pas- 
sage ticket for Galesburg, where he then re- 
sided, and took passage in a freight ti-ain, 
which had, what is termed, a way or ca- 
boose ear attached. The train consisted of 
twelve to fifteen cars. The way car was 
in most respects like a freight car, with 
doors on each side. It had also a door at 
each end, and a platform with steps. For 
this platform there was a railing, but on the 
rear platform there was no chain or bar ex- 
tending across, so that there was an open 
space in the rear and center of the platform. 
The way car had seats which extended 
lengthwise at the sides. These freight trains 
occasionally caiTied passengers, and the 
agent who sold the ticket, and the plaintiff 
when he took the passage, knew the charac- 
ter of the train. The train approached Gales- 
bm'g about eight o'clock in the evening. Just 
before its arrival, and while it was yet in 
motion, at the rate of about three or four 
miles an hour, the engineer having cut off 
the steam, the plaintiff being the only pas- 
senger in the way .car, asked the conductor 
where the train would stop, and was inform- 
ed that he, the conductor, did not know. The 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



HAZARD (Case No. 6,275) 



plaintiff then stated to the conductor and 
pointed out the part of town in which he 
lived, and then, according to the account giv- 
en by the plaintiff, the conductor said, "You 
had better get off at the next crossing. The 
train will be running slowly past there, and 
you can step off on the sidewalk with ease 
and safety." The statement of the conduct- 
or was that he told the plaintiff that business 
men sometimes jumped off the train at Main 
street, (the crossing), and the plaintiff replied 
he guessed he would get off. The plaintiff 
then rose from his seat, took his carpet-bag 
in one hand and a whip and umbrella in the 
other, and started to the forwai-d part of the 
car and opened the door. The conductor, 
who was in the act of closing the side doors, 
told him not to get out there, but to go to 
the door in the rear end of the car. The 
plaintiff then shut the door, and turned 
towards the other end of the car. As he ap- 
proached the back door, and when within a 
few feet of the back door, the engineer took 
up the slack of the train, by putting on 
steam. The conductor had closed both the 
side doors, and was near but behind the 
plaintiff. The back door was open. .At that 
moment, the way car received a sudden jerk, 
and the plaintiff was precipitated through 
the door and the open space already referred 
to, and was thrown on the ground and seri- 
ously injured. The relation given by the 
conductor was that when he told the plaintiff 
he had better not get out at the forward door, 
the plaintiff replied that he guessed the other 
door would be the safest, and came to the 
back door, and was in the act of stepping 
out, his right foot going over the threshold 
when the jerk came. The plaintiff declared 
that when he started to go to the rear end 
of the car his intention was to go on to the 
platform and to the left hand steps and step 
down and wait for the crossing, and if the 
cars were going so slow that he could step 
off with ease and safety he would have done 
so, otherwise he would have remained on the 
cars. The plaintiff soon after his injury 
brought a suit in the state court against the 
defendants [the Chicago, Burlington & Quin- 
cy Railroad Company],— and obtained a judg- 
ment which on appeal to the supreme court 
was reversed, and the case remanded. The 
case is reported in 26 III. 373. The plaintiff 
then dismissed his suit and commenced his 
action in this court 

E. A. Storrs, for plaintiff. 
"Walker & Dexter, for defendant. 

Before DAVIS, Circuit Justice, and DRUM- 
MOND, District Judge. 

DAVIS, Circuit Justice (charging jury). 
We think a railway company, when it takes 
passengers as such on its freight trains is 
under the same obligation to carry them safe- 
ly as if they were on the regular passenger 
trains— but, of course, the passenger taking 
the freight train accepts it and travels on it. 
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acquiescing in all the usual incidents and 
conduct of a freight train managed by pru- 
dent and competent men— no more and no 
less. And we* consider it immaterial wheth- 
er the company carries more or less passen- 
gers in its freight trains, and whether or not 
the passenger travels on a special permit or a 
regular ticket. 

The contract between the parties was, that 
for a consideration paid by the plaintiff, the 
defendant agreed to carry him safely from 
Kewanee to a usual place of stopping at 
Galesburg, on its freight trains. If there 
was more than one place of stopping the 
plaintiff accepted the conti-act on that condi- 
tion. 

In order to maintain the action, the plain- 
tiff must show that the conti-act on the part 
of the defendant has been violated in conse- 
quence of some fault or negligence of its em- 
ployes, or through some defect in the means 
of transit, and it must appear that his own 
fault or negligence did not contribute to the 
injury. 

A railway company in the transport of pas- 
sengers, though not insurers of their lives, is 
required to use the utmost skill and diligence 
in carrying them safely, and to employ all 
those means peculiar to the mode of transit 
known to skillful and competent persons at 
the time. But it must be understood that a 
passenger, while on the train and connected 
with it, must have that care and regard for 
his own safety and security which devolves 
on a prudent man under the circumstances. 

There ai*e but two questions in this case 
which can be regarded as matters of contro- 
versy. First Was the injm:y to the plaintiff 
caused by the negligence, want of care or 
skill on the part of the defendant. Second. 
Was the plaintiff himself guilty of any fault, 
negligence or carlessness, which contributed 
to the injury, and would prevent him fi-om 
recovering? 

Was the conduct of the pl^ntiff, under all 
the circumstances of the case, that of a pru- 
dent and careful man? He had been told 
by the conductor that he had better get off 
there, or that others did get off there. He 
took his carpet-bag, umbrella and whip, and 
was in the act of going out of the door, or 
approaching it, when the car was jerked— the 
train being in motion at the time, at the rate 
of three or four miles an hour. And if he 
acted imprudently or carelessly, did that con- 
tribute to the injm-y complained of? If it 
did, then the plaintiff cannot recover. It is 
insisted that the plaintiff's conduct at the 
time was the "result of the direction or sug- 
gestion of the conductor. The jury may be 
satisfied that the plaintiff was leaving the 
car under the advice or suggestion of the con- 
ductor; but if that were given, of his own 
motion merely, without authority from his 
principal would it justify a prudent man in 
alighting from a car when thus in motion? 
And upon this part of the case it is for the 
jury to say whether the plaintiff exercised 
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common prudence in attempting to aligbt 
from the car while in motion, and, if not, 
whether such omission contributed to the in- 
jury. Was there any such negligence on the 
part of the plaintiff that hut for it the injm-y 
would not have been received? 

Was there fault or negligence on the part 
of the defendant? it is claimed the defend- 
ant was guilty of negligence, on two grounds: 
First In the act of the engineer causing a vio- 
lent jerk to the rear car by too suddenly tak- 
ing up the slack of the train; that is by tight- 
ening too quickly the coupling of the cars. 
Secondly. By the want of a good chain or bar 
on the center part of the rear platform. 

A great deal of testimony has been given 
as to the necessity of jerking with more or 
less force the rear car of such a train as the 
plaintiff was on in this case. On the one side 
it is claimed it is unavoidable; on the other 
that by the use of proper caution and skill 
it can be prevented. In weighing the evi- 
dence of this part of the case, the jury should 
examine it with reference to the kind of train 
run, and to the skill and prudence which 
could be applied at the time, as linown and 
practiced by competent agents. If a skillful 
engineer could, at the time, by the use of 
proper caution, have avoided giving a jerk 
to the rear car, then it must be treated as a 
fault that it was not prevented. But if the 
jury shall find that some kind of jerk was 
unavoidable, could the engineer be required 
to measure and could he be expected to 
know the exact degree of force which in a 
long train would be applied to the rear 
car? The jury should candidly and impartial- 
ly consider all the evidence bearing on this 
point, and test the facts by the circumstances 
shown to exist at the time, and which were 
known, or ought to have been known, to 
competent agents. 

The proof establishes that there was no 
guard chain or bar in the center of the rear 
platform. The same principles are applica- 
ble to this point as to the last It seems to 
be admitted that as a general thing it was 
not used on a way or caboose car at the time 
of the accident This must also be tested by 
the degree of skill and prudence required at 
the time from careful and prudent agents. 
And the jury should also bear in mind the 
manifest object of the railing on the plat- 
form, viz: the protection of persons when 
they are rightfully on the platform in getting 
on or off the car, and if the plaintiff was not 
rightfully where fie was at the time of the- 
jerk, he cannot complain of the absence of 
the guard chain. 

From what has been already said, it wiQ 
be seen that a party may be guilty of some 
fault and that may not prevent him from re- 
covering, and we think the case on trial niust 
turn upon this. At the time of the jerk was 
the plaintiff rightfully where he was, and for 
the purpose he had in view, and was the jerk 
the result of negligence on the part of the 



agents of the defendant? If under the facta 
and circumstances as you may find they ex- 
isted at the time, a prudent man would have 
been where the plaintiff was at the time of 
the jerk, and the jerk could have been avoid- 
ed by the exercise of proper skill and caution, 
then the plaintiff may recover, but on the 
other hand if you believe a prudent man 
would not have been where, and as the plain- 
tiff was at the time of the jerk, and for the 
purpose of alighting from the car, then wc/ 
think he cannot recover, though the jerk may 
have been the result of negligence on the 
part of the defendant's agents. 

These are our opinions of the law of the 
case, ti-eating it as an original case. When 
the case commenced in the state court was^ 
remanded from the supreme court to the 
court below for the reason already stated, 
the plaintiff voluntarily dismissed it and 
some time after commenced a suit in tiiis 
court for the injury sustained. 

We have already decided that, as the opin- 
ion of the supreme court of the state was 
founded on the facts as they then appeared, 
the plaintiff had the right to establish other 
and different "facts concerning the cause of 
the. injury, and, therefore, the plaintiff has 
been permitted to introduce any evidence in 
his power having a bearing on the case, and 
that evidence is before you. There is also 
in proof the facts which were established on 
the trial of the cause in the state court on 
which the opinion of the supreme court of 
Illinois was based; and, we think, if you 
shall find the facts as established here in all 
material respects the same as proved in- the 
state court then the opinion of the state 
court is conclusive against the right of the 
plaintiff to recover here, otherwise not Of 
course, it is of no consequence that the vol- 
ume of evidence on both sides is much 
greater than in the state court The question 
is whether the cause of action is the same, 
and the facts, as proved here, are, in all sub- 
stantial particulars, the same as established 
In the state court 

The record of the state court is in evidence. 
It contains the bill of exceptions, the evi- 
dence offered in the former trials, and the 
opinion of the supreme court. It is admis- 
sible only for the purpose of showing whether 
or not the facts as proved there affecting the 
ease are substantially the same as shown in 
tlie trial here. We have already stated what 
the supreme court of Illinois decided. It 
would not be proper for the jury to consider 
the opinion of the supreme court or to dis- 
cuss its correctness, or the correctness of 
the views of any one of the judges of the 
supreme court 

If the jury, under these instructions of the 
court, should find it necessary to consider 
the question of damages, the rule would be 
that the jury should allow to the -plaintiff 
such just and reasonable sum, as compensa- 
tion for the injury, for the pain and suffering 
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he has undergone, and the expenses, etc., he 
has incurred in consequence thereof, as un- 
der all these circumstances of the case they 
think he may fairly be entitled to receive 
from the defendant. 
The jury failed to agree. 

NOTE. A recovery may be had though the 
passenger was not in the usual passenger cars, 
rhiladelphia & R. R. Co. v. Derby, 14 How. [55 
TJ. S.] 468. Edgerton t. New York & H. R. Co., 
39 N. Y. 227; Galena & C. U. R. Co. v. Fay, 
16 111. 568. If a person enters the saloon car 
of a freight railway train, and, when the train 
starts, without being requested or directed to 
leave, remains there as a passenger, contrary 
to the rules of, but with the knowledge of the 
conductor, who receives from him the usual fare 
of a first-class passenger, the railroad company 
incurs the same liability for his safety as if he 
were in their passenger train. Dunn v. Grand 
Trunk Ry.. 58 Me. 187. Consult, also, Bridge 
V. Grand Junction R. Co., 3 Mees. & W. 244; 
Stokes V. Saltonstall, 13 Pet. [38 TJ. S.l 181: 
Galena & C. U. R. Go. v. Jacobs, 20 111. 478. 

[See Case No. 6,276.] 
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HAZARD V- CHICAGO, B. & Q. R. CO. 

[4 Biss. 453.] i 

Circuit Court, N. D. Illinois. July, 1865. 

Res Judicata— Change of Forum— New Evi- 

DEXCE. 

1. Where a suit commenced in the state court 
has been carried to the siipreme court, and a 
new trial ordered, the plaintiff has the right to 
dismiss his suit and commence in the federal 
court; the opinion of the supreme court does 
not constitute a bar unless it finally determines 
the suit. 

2. But, on substantially the same state of 
facts, the plaintiff is bound by the law as laid 
down by the state supreme court: he cannot 
change the forum to obtain a different ruling. 

3. The plaintiff has the right, however, to in- 
troduce evidence showing a new or different 
state of facts from those shown on the former 
trial. 

[This was an action at law by E. W. Haz- 
ard against the Chicago, Burlington & Quincy 
Railroad Company to recover for injuries sus- 
tained through the negligence of defendant's 
agents while a passenger on defendant's rail- 
way train.] 

' Before DAVIS, Circuit Justice, and DRUM- 
MOND, District Judge. 

DRUMMOND, District Judge. The ques- 
tion arises in this case upon the pleadings, but 
the main point has been argued irrespective 
of the form of the pleadings, and it has been 
submitted to the court hy common consent, 
with a view of ascertaining our opinion upon 
what is supposed to be the real controversy 
in the cause, and therefore the opinion of the 
xjourt will be given without regard to the par- 
ticular foi-m of the pleadings, which can be 



' [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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made In conformity with the view of the 
court, as was the understanding between the 
parties. 

A suit was instituted in a state court by Mr. 
Hazard, the plaintifiC, against the defendant, 
alleging that while upon a railway train of 
the defendant, by the carelessness and negli- 
gence of its agents he was injured, and for 
the injury the action was brought. The case 
was tried in the state circuit court and a ver- 
dict and judgment obtained for the plaintiff, 
and it was then taken to the supreme court of 
the state, which reversed the judgment of the 
court below. Chicago, B. & Q. R. Co. v. Haz- 
zard, 26 111. 373. When the case went back 
to the state circuit court it was dismissed by 
the plaintiff, and thereupon an , action was 
brought in this court. 

The declaration alleges substantially the 
same cause of action; that is to say, it is ap- 
parent that it was for the same damage for 
which the action was brought in the state 
court It states that the injury was in conse- 
quence of the negligence of the agents of the 
defendant. Now, the defense set up here is 
that this judgment of the state court re- 
vei-sing the judgment of the court below is a 
bar to this suit, and that it cannot be main- 
tained. 

We are of the opinion that it is not technic- 
ally a bar to the maintenance of the suit. If 
the suit had gone on in the lower state court, 
it is clear that the plaintiff would have had a 
right to proceed with the trial of his cause- 
to have it submitted to a jury upon the evi- 
dence. The defendant could not have relied 
upon the opinion of the court above, unless 
the evidence in the cause was precisely the 
same in every substantial particular as it was 
on the former trial, as shown by the bill of 
exceptions, and we think that the plaintiff 
cannot be placed in a worse position here than 
he would have been in the state court, that he 
has a right to go on here with his cause and 
have It tried. But we think that the law as 
laid down by the supreme court of the state, 
ought to govern In this case although it is 
tried here, and that if it shall turn out that 
the facts are substantially the same, in every 
material respect, as they were in the state 
court, the defendant would have a right to 
ask this court to insti-uct the jury that the 
law is as laid down by the supreme court of 
the state. But It is possible the facts may be 
different. For instance, the main question is 
as to the negligence of the agents of the de- 
fendant. The evidence might be different up- 
on a second trial from what it was on the first 
trial. 

We hold that the plaintiff cannot be exclud- 
ed from introducing other and different facts 
from those which might have been establish- 
ed on the former trial, and which may give 
color one way or the other to the question of 
negligence. 

This substantially disposes of the only ques- 
tion that has been argued and submitted to 
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the court, and it expresses the opinion of both 
judges, and the counsel can adapt the plead- 
ings to the views of the court in relation to 
the question of law. We understand that, up- 
on the statement of the facts as they exist 
upon the record, the suit in the supreme court 
of the state does not constitute a har technic- 
ally to the maintenance of this action; for 
example, if it were alleged in the pleadings 
that this case was tried, and the whole bill of 
exceptions, the opinion of the court, and the 
whole record of the court, set forth in the 
plea, that does not constitute a bar to the 
maintenance of the suit, as it. would not have 
constituted technically a bar to the continua- 
tion of the suit in the state court; that the 
plaintiff would have had a right to go on and 
try his case in the state court; that he has 
the same right here, but that this court will 
have to lay down the law as it was laid down 
by the supreme court of the state, if the facts 
. are the same as they were there. Otherwise 
the effect would be this, that, after a party 
had chosen his own forum, and the opinion of 
the court was against him upon the law, he 
might dismiss his suit and go into another 
forum and insist upon a different rule of law. 
We think as between a state court and the 
United States court that rule ought not to ap- 
ply, but that after a party has chosen his 
forum, and the opinion of the court, after a 
full investigation of the case upon the law 
and the facts of the case, is given, if he dis- 
misses his suit there and comes into this 
forum, the law laid down by the highest 
tribunal of the state must govern him here, 
unless it is upon a question where this court 
is not bound by the adjudication of the su- 
preme court of the state. 

NOTE. An application for the removal of a 
cause from the state court, after the state su- 
preme court had remanded the cause to the 
court below, is in time. Such an order opens 
the case for further proceedings and for litiga- 
tion as if no judgment had ever been entered. 
Akeriy v. Vilas [Case No. 119]. By the acts 
authorizing a removal of the causes from the 
state to the federal courts, congress did not in- 
tend to allow either party to obtain a practice 
or ruling more favorable to them, or when dis- 
satisfied in the state court, to obtain a trial de 
novo. Akeriy v. Vilas [Id. 120]; Boggs v. Wil- 
lard [Id. 1,603]. And see Goodrich v. Chicago, 
5 Wall. [72 U. S.] 566. 

[See Case No. 6,275.] 
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HAZARD V. GREEN. 

Circuit Court, District of Columbia. 1847. 

Patents— Kxowx Thixg— New Pcrpose. 

The application of a known thing to a new 
purpose, as the use of rivets to fasten parts of 
a shoe instead of sewing, though such particu- 
lar parts of the shoe had never before been so 
fastened, is not the subject of a patent. 

[CRANCH, Chief Judge. Cited in Law, Dig. 
488, to the point as stated above. Nowhere 
more fully reported; opinion not now accessi- 
ble.] 
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Case K"o. 6,S78. 

HAZARD V. HAZARD et al. 

[1 Paine, 293.] i 

Circuit Court, D. Vermont. May Term, 1820. 

Jail Bond— Escape— Lunatic— Liabimtt op 
Surety. 

1. The condition of a bond that a prisoner 
"shall faithfully and absolutely remam within 
the limits of the jail, and not depart therefrom, 
&c. is not broken by the escape of the prisoner^ 
while in a state of insanity. 

2, The liability of the sureties for an escape 
is not coextensive with that of the sheriff. As 
it regards the latter, a prisoner on the limits is 
supposed to be in his immediate custody, and 
the escape of an insane prisoner, therefore, as 
much a negligent escape as any other; and he 
is not allowed to excuse himself where he 
might, so easily collude or be imposed upon. 
But there is no analogy in these respects be- 
tween a sheriff and the sureties. 

[Cited in Taintor v. Taylor, 36 Conn. 248.] 

At law. 

. D, Chipman, for plaintiff, cited 4 Durn^ 
& E. [4 Term R.] 789; 1 Strange, 429; 2 H. 

'.Bl. 112;- 10 M^ss. 206; 4 Mass. 361; 2 Bos, 
& P. 362. 
0. Marsh and D. Edwards, for defendants, 

LIVINGSTON, Circuit" Justice. Robert 
Hazard, one of the defendants, was commit-' 
ted by the marshal of the district of Vei" 
mont, on a capias ad satisfaciendum issued 
by the plaintiff in this suit, to the .common- 
jail of the city of Vergennes, and being ad- 
mitted to the liberties of the prison, executed 
to the marshal, together with the other de-- 
fendant Robinson, a bond, with a condition,, 
that the said Robert "should faithfully and 
absolutely remain within the limits of said! 
jail-yard, and should not depart therefrom 
until he should be lawfully discharged, with- 
out committing any escape before such diS' 
charge, or doing any act by which the said 
marshal should be damnified in consequence- 
of admitting the said Robert to the liberties 
of said prison." After being thus admitted 
to the liberties of the prison, and after the- 
making of the bond, the defendant Hazard 
became insane, and -while in that condition,, 
left the said liberties, and went at large.' 
The only question arising on the pleadings 
and evidence in this case, is, whether the act 
on the part of the debtor be an escape within 
the meaning of the condition of the bond on 
which this action is brought. 

On the part of the plaintiff, it has been said 
that at common law, a sheriff cannot set up 
insanity as an excuse for the escape of a 
prisoner committed for debt, and that the 
defendants having become surety to the mar- 
shal, have substituted themselves in his place, 
and cannot be in a better situation than he 
would have been. None of the cases to whicli 
the court has been referred, decide that iu' 

1 [Reported by Elijah Paine, Jr., Esq.] 
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sanity of the party may not te pleaded to 
an action against a sheriff for an escape. 
The cases cited from Strange, and Dumford 
and East, both turned on a rescue— and in. 
that of Steel t. Allan [2 Bos. & P. 437], Lord 
Eldon only refused to discharge a lunatic 
who had been arrested on common bail. 
But if the law be so, as it probably is, there 
is very good reason for it. A prisoner in 
the hands of a sherife, is committed to the 
walls of a prison, from which, if proper care 
be taken, it is as difficult, if not more so, for 
a lunatic to escape, than for one in the full 
enjoyment of his faculties. It would, there- 
fore, be as great negligence in the sheriff to 
suffer such an escape as that of any other 
person, and for such negligence he would 
be liable. The law has not left him to 
decide in what case a party, after being com- 
mitted, shall be discharged; and were it put 
in his power to discharge one who had be- 
come insane after commllmeht, or to excuse 
himself on that ground, he might be imposed 
upon himself, or he might collude with a 
debtor to escape from prisoi^ Some provi- 
sion seems necessary to enable the friends of 
a person in that situation, by some legal 
proceeding, to take him from the sheriff's 
custody. Until such provision, however, be 
made, it is better to let a sheriff remain 
chargeable for the escape of an insane debtor, 
than to permit such insanity to be set up as 
a defence, or to leave any thing to the dis- 
cretion of a ministerial officer on this sub- 
ject. But there is no analogy between the 
case of a sheriff and a surety on a jail bond, 
or at any rate too little to apply to the latter, 
the rnles which it has been found necessary 
to adopt, in relation to the former. In the 
one case, the prisoner is literally, and not 
merely by construction of law, in the cus- 
tody and keeping of the sheriff— who is pro- 
vided with ample means for securing his 
person. In the other case the prisoner is at 
liberty within the limits of the jail-yard, 
and not under the control or in the keeping 
of the surety. He cannot, if in execution, 
be taken by his bail if he goes beyond those 
limits, although the legislature has given the 
surety a right to exonerate himself if the 
commitment be on mesne process, by a sur- 
render of the 4)rincipal. In the one case, too, 
the liability must be tested by decisions, which 
have been made from time to time in relation 
to the office of sheriff. In the other, the court 
has no right to look to any thing but the 
condition of the bond, on a reasonable con- 
struction of which, must depend the extent 
of the obligor's responsibility. Its engage- 
ment is, that the debtor shall faithfully and 
absolutely "remain within the limits of the 
jail-yard, and not depart therefrom until he 
be lawfully discharged." Although it is not 
said that he shall not voluntarily depart, it is 
plainly implied, not only from the nature of 
the undertaking, but from the obligation 
which is imposed on the debtor, faithfully to 
remain within the limits of the yard. The 



obligation can be observed only by a rational 
being, who can discriminate between fidelity 
and a violation of duty; and it would seem 
necessarily to follow, tiiat no man deprived 
by the visitation of Heaven of all sense of 
right and wrong, could do any act of himself 
which could be said to be inconsistent with 
a faithful observance of (the condition of the 
bond. On any other construction, a surety 
would be rendered liable by the act of God, 
and not by that of the party, the former of 
which, is never permitted to operate to the 
injury of any one. It is on the good faith 
and integrity of the debtor that his surety 
relies— it is for a moral agent, for whom he 
enters into the contract But if his liability 
were to continue after the extinction of the 
moral sense, no one would ever be safe in 
signing a bond of this nature; and whatever 
reliance might be placed on the honour and 
good faith of an unfortunate debtor, who 
rarely has any other security to pledge, his 
friends would be compelled to suffer him 
to be immured within the walls of a prison, 
rather than undertake for him, at a peril 
which no human foresight could guard 
against. The principal debtor is also a party 
to this bond, and would be liable over to his 
surety, if he had not faithfully remained 
within the limits of the jail-yard. But an 
action against any man for doing, after he 
had became insane, an act, which in his 
senses he had covenanted not to do, would 
be a novelty, and could hardly be sustained. 
If this were a suit on a bond or recognizance, 
which had beeii entered into for the good 
behavior of Hazard, and it appeared that 
the breach of the peace which was alleged 
as the forfeiture, had been committed in a 
state of insanity, can it be doubted that it 
would not be a valid defence? For if the 
party who committed the offence could not 
be punished, surely he who had become sure- 
ty for his preserving the peace, ought not to 
suffer. The judgment in Baxter v. Taber [4 
Mass. 361], in Massachusetts, proceeds on 
the same principle. Although Holbrook, the 
prisoner in that case, was not insane, the 
court consider that some agency on the part 
of the debtor, must be employed to constitute 
an escape within the meaning of such a 
bond, and, therefore, considered his surety 
not liable; it appearing that the debtor was 
carried by others, in consequence of a sudden 
illness, to a house which was off the limits, 
where he languished and died, it being the 
opinion of his attending physician, that he 
could not be carried back to prison, without 
manifest danger of his life; and yet, if 
this had been done to a person confined in 
jail, it would have been an escape. This is 
one ease, and perhaps rescue is another; and 
others might easily be put, in which the 
sheriff would be liable for an escape; and 
yet the condition of such a bond as this, 
under similar circumstances, would not be 
considered as broken. There must be judg- 
ment for the defendant. 
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Case No. 6,279. 

HAZARD V. HAZARD. 
[1 Story, 371J1 

Circuit Court, D. Rhode Island. Nov. Term, 
18i0. 

Partxership — Third Persons — Operation of 
Law~Pajitioipation is Profits— Agescy, 

1. A partnership, as to third persons, may 
arise by mere operation of law, and without the 
intention of the several parties thereto; but the 
actual intention of the parties will alone con- 
stitute a partnership as between themselves. 

[Cited in Parchen v. Anderson, 5 Mont. 438, 
5 Pac 588; Northrup v. Phillips, 99 111. 
453.] 

2. A mere participation in the profits will not 
make the parties partners inter sese. 

[Cited in Seymour v. Freei:, 8 Wall. (75 U. S.) 
222.] 

3. Quaere, whether there is any clear and 
solid distinction between cases, which consti- 
tute partnership, as to third persons, by partici- 
pation in the profits, and eases of mere agency, 
where the remuneration is to be paid by a por- 
tion of the profits. 

[Cited in Rodgers v. Meranda, 7 Ohio St. 179; 
Hastings v. Hopkinson, 28 Vt. 112.] 

4. Under the circumstances of this case, 
where one third for one year and one fourth 
for another year, of the profits in a- certain busi- 
ness carried on hj A and B, was allowed to B; 
for his. services, it was hdd, tnat there was no' 
partnership, but a mere participation of inter- 
est in the profits, as a remuneration to B for 
his agency. 

[Cited in Bigelow v. Elliot, Case No. 1,399.] 

[Distinguished in Bentley v. Harris, 10 R. 
I. 43o. Cited in State v. Shaeffer, 89 Mo. 
275, 1 S. -W. 293.] 

Bill in equity for the settlement of ftie 
accounts^ of an asserted partnership between 
the plaintiff [Thomas Jl. Hazard] and the d'e- 
f endarit [Benjamin Hazard], and for a decree 
for payment of the balance due to the plain- 
tiff, &c. The answer denied the partnership, 
and stated expressly, that no partnership 
was intended between the parties; but that 
the defendant was, by an informal written 
instrument, annexed to the bill, and which 
was admitted to be the true agreement be- 
tween the parties to have a certain portion 
of the profits of the business in lieu of, and 
as a compensation for, his services. The 
written instrument was not signed; but was 
in the following terms, and was in the hand- 
writing of the defendant: "Benjamin Haz- 
ard agrees with Thomas R. Hazard to run 
his two factories situate on Rocky Brook, on 
the following terms, viz. The said Benjamin 
Hiizard agi-ees to devote his whole time, ex- 
cepting his attendance of religious meetings, 
exclusively to the manage^ient of the con- 
cerns of said factories, and to take the ma- 
chinery in the order it is at present in, and 
return it in like order, at the expiration of 
this agreement In consideration of which, 
the said T. R. Hazard agrees to allow him 
one fourth of the profits of the business, for 
the first year, and one third of the profits 

I [Reported by William W. Story, Esq.] 



for each year after, until the expiration of 
this agreement, which is to be the sole re- 
ward of the said B. Hazard's services. And 
Thomas R. Hazard agrees, on his part, to 
purchase the stock and attend to the sale of 
the goods, without any charges for his personal 
services and time, excepting the actual ex- 
penses, necessarily incurred. All stock, and 
articles of any description, bills, &c. paid by 
Thomas R. Hazard, are to be credited to the 
said T. R. H., and the proceeds of the goods 
are to be delivered and charged to him, in 
the factory books. And the said Thomas R. 
Hiizard agrees to furnish a horse and wagon, 
to do the business of the factory, which is to 
be kept at the expense of the factory, and 
returned of equal value, at the expiration of 
this agreement. It is to be understood, that 
Benjamin Hazard is to have no control over, 
or profits arising from the rents, &c. of the 
houses and lands adjoining the factories. 
Thomas R. Hazard is to charge no rent for the 
factories, wTiich, with the dam, water-wheels, 
running gear, &c,is to be kept in running repair, 
and the expense charged to the factory." The 
agreement has no date, but it is admitted, 
that it was made in December, 1825, and the 
factories were carried on under it for four 
years, until about December, 1829. The busi- 
. ness being then foimd unprofitable, it was 
discontintied by the consent of both parties. 

The general replication was filed; and the 
parties having taken evidence on each side^ 
the cause came on for a" hearing. 

Benjamin Ha^zard, for Thomas R. Hazard.- 
R. W. Greene and A. C. Greene, for defend- 
ant. 

STORT, Circuit Justice. In the view which 
I take of this case, it is wholly unnecessary" 
to go into the examination of sevei*al collat- 
eral matters, which are stated in the bill and 
answer and evidence, and which have been 
adverted to at the argument. The only ques- 
tion, which it appears to me is now before 
the court for consideration, is, whether un- 
der and in virtue of the informal agreement, 
in December, 1825, there was constituted a 
partnership between the parties for carrying 
on the factories. If there was, then there 
ought to be an interlocutory decifee for an 
account If there was not, then the bill ought 
to be dismissed, for although in positive terms 
it does not (as doubtless it ought) aver a part- 
nership, yet the whole structure and frame of 
the bill is formed to this aspect of the case, 
and the bill would be unintelligible without it 
Now, upon the point, whether there was a 
partnership or not between these parties in 
the factory business,. imder the agreement, it 
is necessary' to take notice of a well known 
distinction between cases, where, as to third 
persons, there is held to be a partnership, and 
cases where there is a partnei-ship between 
the parties themselves. The former fnay arise 
between the parties by mere operation of law 
against the intention of the parties; whereas, 
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the latter exists only when such is the actual 
intention of the parties. Thus, if A and B 
should agree to carry >n any business for 
their joint profit, and to divide the profi.ts 
equally between them, but B should bear all 
the losses, and should agree, that there should 
be no partnership between them; as to thii-d 
persons dealing with the firm, they would be 
held partners, although inter sese, they would 
be held not to be partners. This distinction is 
often taken in the authorities. It was very 
fully discussed and recognized in Waugh v. 
Garver, 2 H. Bl. 235; Cheap v. Cramond, 4 
Barn. & Aid. 663; Peacock t. Peacock, 16 
Ves. 49; Ex parte Hamper, 17 Ves. 404; Ex 
parte Hodgkinson, 19 Ves. 291; Ex parte 
Langdale, 18 Ves. 300; Tench v. Roberts, 6 
Ma.dd. 145, note; Hesketh v. Blanchard, 4 
East, 144; Muzzy v. Whitney, 10 Johns. 226; 
Dob T, Halsey, 16 Johns. 34. 

The question before us is, not as to the lia- 
bility to third persons; but it is solely, wheth- 
er between themselves the agreement was in- 
tended to create and did create a partnership. 
I have looked over the agreement carefully, 
and my opinion is, that no partnership what- 
soever was intended between the parties; but 
that Benjamin Hazard was to be employed as a 
mere superintendent, and not as a partner, 
and was to be paid the stipulated portion of 
the profits for his services as superintendent. 
This, it is said, in the agreement, was to be 
the sole reward of his services; and, if 
there were no profits, then he was to submit 
to lose the value of his services. It is not 
any where said in the agreement, that the 
parties are to be partners in the business; 
nor that Benjamin Hazard is to pay any 
part of the losses. But language is used, 
from which, I think, it may fairly be infer- 
red, as the full understanding of the pai'ties, 
that the whole capital stock was to be held 
by T. E. Hazard, as his sole and exclusive 
property, and that the stock was to be fur- 
nished by him, and the proceeds thereof were 
to be delivered and sold by him, and charged 
to him, as his individual property, and debts 
and credits. Now, if this be so, there is no 
pretence to say, that the parties intended a 
partnership. A mere participation in the 
profits will not make the parties partners 
inter sese, whatever it may do as to third 
persons, unless they so intend it. If A agrees 
to give B one third of the profits of a par- 
ticular transaction in business, for his labor 
and services therein, that may make both lia- 
ble to third persons as partners; but not as 
between themselves. This was the very 
point adjudged in Hesketh v. Blanchard, 4 
East, 144, where Lord EUenborough said: 
"The distinction taken in Waugh v. Carver 
and others, applies to this case. Quoad third 
persons it was a partnership, for the plaintiff 
was to share half the profits. But, as between 
themselves, it was only an agreement for so 
much, as .a compensation for the plaintiff's 
trouble and for lending R. his credit." The 
same doctrine was fuUy recognized in Muzzy 



v. Whitney, 10 Johns. 226. It is not necessary 
in the present case, to decide, whether Ben- 
jamin Hazard was, under the agreement, sl. 
partner as to third persons. That question 
may be left for decision, until it shall proper- 
ly arise in judgment. And before it is de- 
cided, it might be necessary to examine a 
very nice and curious class of cases, standing,, 
certainly, upon a very thin distinction, if it 
is a clearly discernible distinction, between, 
cases of partnership, as to third persons, and 
eases of mere agency, where the remuneration 
is to be by a portion of the profits. This dis- 
tinction is alluded to by Lord Bldon, in Ex 
parte Hamper, 17 Ves. 404, and by Lord Chief 
Justice Abbott in Cheap v. Cramond, 4 Barn. 
& Aid. 663, 670. In the latter case, the chief 
justice said: "Such an agreement is perfect- 
ly distinct from the cases, put in the argument 
before us, of remuneration made to a trav- 
eller, or other clerk or agent, (in proportion to 
the profits,) by a portion of the sums received 
by the master or principal, in lieu of a fixed 
salary, which is only a mode of payment 
adopted to increase or secure exertion." It 
was also acted upon in Muzzy v. Whitney, 
10 Johns, 226; Dry v. Boswell, 1 Camp. 329; 
Wish T. Small, Id., note; Benjamin v. Por- 
teus, 2 H. Bl. 590; Wilkinson v. Frasier, 4 
Esp. 182; and Mair v. Glennie, 4 Maule & S. 
240, 244. 

My judgment is, that in the present case 
the parties never intended any partnership in 
the capital stock; but a mere participation of 
interest in the profits; and that the one third 
or one fourth of the profits allowed by the 
agreement to Benjamin Hazard, was mei'ely 
a mode of paying him as agent for his super- 
intendency of the factories. In this view, I 
think, the bill ought to be dismissed with 
costs. 



Case No. 6,280. 

HAZARD V. HOWLAND. 

[2 Spr. 68.] 1 

District Court, D. Massachusetts. June, 1863. 

Admiralty — Libel to Recover Lay — Disposai. 

OP Oil — Violation of Snippisa 

Articles — Penalty. 

1. Where the master of a whaling vessel is 
also a co-owner, a libel in admiralty against the 
other owners to recover his lay, disbursements 
and commissions on sales of slops will be sus- 
tained as within the jurisdiction of the court so 
far as the lay is concerned, but not in respect to 
the other claims. 

[Cited in The H. E. Willard, 52 Fed. 3SS, 53' 
Fed. 600.3 

2. Owners are not allowed to charge the offi- 
cers or crew commissions for selling the oil. 

3. It is the duty of the owners to sell the oil 
for cash as soon as the same can reasonably 
be done. And the cash market price, and that 
only, is the measure of compensation for the 
officers and crew who are to be paid lays. 

[Cited in Crowell v. Knight, Case No. 3,445.} 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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4. The owners, on the ground of established 
usage to the contrary, have no right to deduct 
the value of tiie casks from the sales of the 
cargo. 

5. General advances of money having heen 
made by the owners to the libellant during the 
voyage and before its settlement, there being 
nothing to show whether such advances were 
made on account of libellant's interest as co- 
owner, or on account of his earnings as master, 
the respondents were allowed to appropriate the 
same in part payment of his lay. 

6. Where a violation of that part of the ship- 
ping articles prohibiting the taking on board 
spirituous liquors, except for specified purpose, 
under pain of forfeiture of the entire share of 
the voyage belonging to the offender, is proved, 
this court will not pronounce for an absolute 
forfeiture, but will inflict such a measure of 
penalty as liie case equitably requires. 

7. Proof of special damage occasioned by 
using spirituous liquors is not required. 

8. In the present case the sum of ?375 was 
deducted for such violation. 

This was a libel in admiralty, originally 
brought against the other owners of a whal- 
ing bark by the libellant, who -was himself 
one of the owners as well as master, to re- 
cover his lay, an alleged balance due on ttie 
disbursement account, and commissions on 
sale of slops. The respondent demurred to 
the jurisdiction of the court The demurrer 
was sustained as to so much of the claim as 
related to disbursements and commissions, 
and overruled as to the matter of the lay. 
The case then proceeded to trial upon the is- 
sue of fact set up by the respondent in ref- 
erence to the intoxication of the libellant, and 
bis violation of the pledge in relation to tak- 
ing liquors on board contained in the ship- 
ping articles.i The decision was reserved, 
and the case sent to an auditor to ascertain 
what the lay would amount to. Upon the 
coming in of the auditor's report, a hearing 
was had, and subsequently the following 
opinion was delivered. 

•T. O. Stone, for libellant. 

E. 0. Pitman, for respondent. 

SPRAGUE, District Judge. Several ques- 
tions have arisen on the auditor's report, and 
also upon the provision of the shipping ar- 
ticles in reference to spirituous liquors. 1 
will first examine the former. The respond- 
ents claim commissions for selling and guar- 
anteeing the oil, if they are to be charged 
with the credit price, or if that claim is not 
allowed, then that the credit price should be 

iThe clause referred to is as follows: "No 
distilled spirituous 'liquors will be put on board 
this vessel by the owner, except for strictly 
medicinal use; and by their signatures the otiier 
parties to this contract pledge themselves not 
to take any of these articles with liiem as their 
private stores, or for traffic, either from this 
port or any other port or place where tiey may 
be during the voyage. And in case of a viola- 
tion of this pledge by the master, or any officer 
or seaman, his entire share of the voyage shall 
be thereupon forfeited to the use of the own- 
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reduced to the price at 'wbicb the oil could 
have been sold for cash. 

I have several times decided against the 
commissions. Years ago it was urged that it 
was usual. I decided against the claim as 
inconsistent with the contract itself. In one 
clause of the articles the seam^i bind them- 
selves to serve for the share of the proceeds 
set against their names. If this stood alone, 
the inference might be that they were joint 
owners of the product of the voyage; but 
another article says, that the seamen, shall 
receive payment for their shares as soon as 
the oil can be sold and the accounts made 
up. It is apparent tbat'they are not intended 
to be owners or to have a share of oil, and it 
was long ago so decided, but they are to be 
paid. Then it is clear the owners are to have 
the property in the oil. It is the duty of the 
officers and seamen to bring the cargo home, 
and deliver it to the owners; then the owners 
are to sell it and make up the accounts; that 
they have engaged to do, and they have no 
more right to charge for their personal serv- 
ices in doing what they have promised to do, 
than the seamen would have to charge 
monthly wages. A practice to the contrary 
is in direct violation of the contract. It must 
have grown up from error or by reason of the 
character of the men dealt with; acquiesced 
in, because the individual amount was small, 
the crew in a hurry, and it' was not an ob- 
ject for them to contest it These charges 
must be disallowed. 

Then as to price. In my view, the 'articles 
contemplate a cash sale. The oil is to be 
sold as soon as it can fairly be put into the 
market, and sold for cash. It was never 
contemplated that the seamen should wait 
four or sis months, or that the owners should 
bave the power of making "them submit to 
their terms to obtain the ready money. The 
duty of the owner is clear, to sell for cash in 
a reasonable time and with reasonable ef- 
forts. If he has not done so, then the other 
party must be put in as good a condition 
as if he had. If, therefore, a sale is made 
on credit for a larger price, all the owner 
is responsible for is the price of a casb sale; 
he is not bound by the credit sale. That 
may come in as evidence, but it is not the 
rule. In this case, on the assessor's report, 
I must allow two cents a gallon, as the dif- 
ference between the casb and credit price. 

The next claim is, that the owners should 
be allowed the value of the casks. A strong 
argument is urged from the language of the 
articles: it is said, the crew are to be paid 
from the product of the voyage, and that 
therefore they have only a right to the pro- 
ceeds of the oil and bone, and the price of the 
oil must be ascertained independently of the 
casks. On the other hand, we must consider 
that the articles are extremely abstinent in 
regard to the duties of the owners. If we 
look at these airticles alone, no obligation 
will be found on tbeir part to furnish casks 
at all. If tliis were the first whaling voyage, 
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it would be a fair question whether the own- 
ers should or not furnish the casks. It might 
be claimed from the analogy of other fishing 
voyages that the crew were bound to con- 
tribute to furnish more or less of the outfits. 
But now an established usage determines 
tliis. The usage is well established, that the 
owners furnish the casks. Is it merely to 
bring home the oil, or is it also for the pur- 
pose of being sold with the oil? Have they 
not given credit for the whole proceeds, in- 
cluding the package? The auditor's report 
says, the practice is for the oil to go with 
the casks. No instance is shown where the 
casks were charged for. Now, then, where 
the obligations of owners are a matter of in- 
ference from usage, here is a long-established 
uniform usage, and established by the own- 
ers themselves. Why should they set it aside 
in this case? Could the seamen have under- 
stood that a different rule was to be applied 
in the settlement of this voyage? I think 
not Standing on the established usage, I 
cannot allow the deduction of the value of 
the casks. 

The nest question is one of appropriation 
of payments. The respondents contend that 
the payments made to the libellant's wife 
during the voyage, and to the llbellant on his 
return, should be applied to his lay. On the 
other hand, the libellant says the payments 
should be left to be applied to his account as 
part owner. The libellant's counsel say that 
these advances were not payments, as noth- 
ing was due when they were made. That is 
true; they are not, strictly speaking, pay- 
ments, and the same may be said if you at- 
tempt to appropriate them to the account 
with him as owner. So both stand on equal 
ground here. What was the real understand- 
ing as to these advances? I do not suppose 
in such cases they are thought to be mere 
loans, creating a debt that may be sued at 
once, but an advance to come into the settle- 
ment of the voyage; and there is no claim 
for repayment till then, if at all, in case the 
voyage does not amount to so much. If the 
libellant was only master, no question would 
arise; but here he Is also owner, and he says 
he has his choice to appropriate to that ac- 
count. But there is great difficulty in this. 
It seems to me that when advances have 
been made the owner may say, I am to be 
repaid out of the first settlement. I have 
a right to deduct from either. That is most 
probably the understanding, and is what the 
owner might well have insisted on. In point 
of fact, the lay of the master, if settled sepa- 
rately, would be settled first, and the pay- 
ments would generally be deducted from the 
lay. I see no reason why I should compel 
an owner to pay the whole of the master's 
lay, and turn him over to the chance of get- 
ting his pay in another settlement. One in- 
surmountable obstade is that a court of ad- 
miralty does not take cognizance of accounts 
of part-owners, unless incidentally. Now, if 
I took the libellant's view, it would be neces- 



sary for me to go into those accounts to see 
if there is any thing due from which the re- 
spondents could deduct the advances. It 
may turn out as between the owners that 
nothing is due to libellant as one. I shall 
therefore deduct these payments from the 
lay. 

The last question arises upon the use of 
spirituous liquors by the master, and his 
violation of the provisions of the shipping ar- 
ticles against taking them on board as his 
private stores. 

First, as to the question of forfeiture. The 
articles prescribe a forfeiture of the wages 
for the whole voyage. But I shall treat this 
as forfeitures are generally treated,— they are 
to be cut down to a just ajoaount under all 
the circumstances. I cannot suppose, indeed, 
that it was reaUy intended that a total for- 
feiture should be made as prescribed. Some 
voyages are four or five years in length; 
then if any seaman should, after four years 
of faithful service, bring on board, when lib- 
erty was given on shore, a single bottle of 
liquor, he would, by the terms of this pro- 
vision, forfeit his whole voyage. It cannot 
be supposed that such an injustice was in- 
tended by the owners. I have therefore no 
hesitation in saying that the court are not 
called on rigidly to inflict the whole of this 
forfeiture. 

But then the inquiry arises, when this 
stipulation has been violated, as is proved 
here to be the case, what shall be the actual 
amount inflicted as a penalty? That is the 
most difiicult question. I have no guide. 
Certainly, where the master, who has entered 
into this agreement himself, and whose duty 
it is to see that others observe it, violates it 
habitually, he has no claim for indulgence. 
The proof of the extent of his misconduct in 
this matter is somewhat conflicting, and less 
satisfactory than could be desired. (The 
judge here adverted to the evidence.) There 
is no testimony that any particular damage 
was done to this voyage, but no question that 
the master had liquor on board, and drank 
frequently. The damage is then left to in- 
ference. It might be inferred that he was 
less competent, that it disturbed his judg- 
ment, caused delay in port, recklessness in 
management, «&c. These are all matters of in- 
ference, and it remains true that there are no 
specifications of injury. Then, also, the fact 
is to be considered, that this was a fair voy- 
age or something more. I am left to say 
how much should be inflicted as a deduction. 
I suppose men of certain views might inflict 
the whole amount, while another class would 
say, nothing, without proof of special dam- 
age. I think there should be damages given 
without proof of special damage. I hold 
the contract to be an important one, and 
one that the owners have a right to maki\ 
and to see that it is enforced. If the 
master does not intend to abide by It, he 
should not go the voyage. It can never be 
ascertained with certainty, how much the 
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voyage is injured by its violation. The mas- 
ter's energy, activity, and fidelity are to be 
relied on above all otiiers; therefore it is not 
a case for mere nominal damages. TMs is 
tile first time I have been called on to in- 
flict this penalty, and I have thought, on the 
whole, I should assess three hundred and sev- 
,enty-five dollars ($375) as the damages. I 
bope this is as much as the damage to the 
owners amounts to, and I thinli it necessary 
to give as much as this as a serious admoni- 
tion that this stipulation is to be observed, 
T)ecree accordingly. 



ECAZARD, The (NATTERSTBOM v.). See 
Case No. 10,055. 
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HAZARD V. ROBINSON. . 

[3 Mason, 272.] i 

•Circuit Court, D. Rhode Island. Nov. Term, 
1823. 

Easement— 'WATER-CouKSE—TwENTr Years' 

POSSESSIOX. 

1. A. owns an upper mill and B. a lower 
mill on the same stream, with a dam of a 
■height which obstructs the firee use c£ the up- 
per mill. B. lowers his dam two feet, and al- 
lows it to remain in that state thiriy-eight years, 
and during that period the upper mill is free 
-of obstruction; B. then sells the lower mill 
to Ay who afterwards sells the lower mill to 
•0. Ecld, that by the lapse of time and uni^ of 
possession the right of raising the dam of the 
loyp-er mill two feet was gone and that the upper 
mill had acquired a right to use the water with- 
■out back-flowing. 

[Cited in Whipple v. Cumberland, Case No. 

17,516.] 
[Cited in Seymour v. Lewis, 2 Beasley [13 

N. J. Bq.] 444; Dunklee v. Wilton R. Co., 

24 N. H. 499.] 

2. Unity of possession does not extinguish 
the right to use a water-course appurtenant to a 
■mill, 

[Cited in Dexter v. Providence Aqueduct Co., 

Case No. 3,864.] 
[Cited in Cary v. Daniels,' 5 Mete. CStfass.) 

239; Morgan v. Mason, 20 Ohio, 412; 

Dunklee v. Wilton, R. Co., 24 N. H. 500: 

Matteson v. Wilbur, 11 R. I. 549.] 

3. Twenty years' possession of an easement 
•or use of a water-course is a conclusive pre- 
sumption of right, if unexplained. 

[Followed in XJ. S. v. Appleton, Case No. 14,- 
463. Cited in Percy v. Parker, Id. 11,010.] 

[Cited in Axbuckle v. Ward, 29 Vt 51; 
Lampman v. Milks. 21 N. Y. 510; Shields 
V. Titus, 46 Ohio St. 539, 22 N. E. 717; 
Webber v. Chapman, 42 N. H. 336.] 

Case for obstruction to a mill and flowing 
Tjack the water by means of a dam across the 
water-course lower down the stream (called 
Sauhatucket river) and thereby stopping the 
•operation of the plaintiff's mill. Plea not 
.guilty. At the trial, the facts appeared to be 
in substance as follows: The mill in ques- 
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tion, which for the sake of distinction may be 
called the upper or Niles's mill, was owned by 
one Ebenezer Niles in 1735, and sold by him 
in that year to Daniel M'Loone. In 1T44, 
M'Loone devised the same mill to Thomas 
Hazard- in fee; and afterwards, in 1746, being 
the owner of lands lying on the same stream 
and mill privileges nearly through its whole 
course, by a codicil to his will he gave to 
Daniel Williams a piece of land on the same 
stream, and "free liberty of erecting a mill or 
mills on any part of said river to the west- 
ward of said land; and free and full liberty 
of raising a pond by erecting a dam across 
said river, which may be sufficient and suit- 
able for carrying of said mills when erected." 
After the death of the testator, his will and 
codicil were duly proved, and about the year 
1749, the devisee, Daniel Williams, erected 
the lower mill with a suitable dam across the 
stream in pursuance of the authority in the 
will. The other devisee, Thomas Hazard, im- 
mediately brought an action for an alleged 
obstruction to his mill, by building a dam so 
high for the nej7 or lower mill, and thereby 
flowing back the water. In this suit the de- 
fendant, Stedman, who claimed under Wil- 
liams, had judgment in his favour. Rowland 
Hazard became the owner of the upper or 
Niles's mill before the year 1780; and in the 
year 1807, he purchased of Daniel Williams 
and others, the then owners, under ^the orig- 
inal devisee, the lower, or Williams's mill, 
thus becoming the owner of both mills, ""n 
October 1818, Rowland Hazard conveyed a 
certain parcel of land including the lower or 
Williams's mill "with all the privileges and 
appurtenances thereunto belonging," (alleg- 
ing the premises to be part of the land and 
mills he purchased of Daniel Williams and 
others to Christopher Congdon in fee, under 
whom the defendant [James Robinson], 
claimed by a deed dated in March 1820. 
The plaintiff [Isaac P. Hazard] derived title 
to the upper or. Niles's mill by deed from 
Rowland Hazard in May 1821. The defend- 
ant, after this period, raised the height of 
the dam on the lower or Williams's mill, 
about two feet, whereby the obsti'uction to 
the plaintiff's mill complained of was occa- 
sioned. E^om the year 1780, to the time of 
the grievance complained of, the dam of the 
lower mill had always been of the height it 
was before the two feet were added to it by 
the defendant in 1821. It was asserted, how- 
ever, that antecedently to 1780, the dam was 
of the same height that it was after the de- 
fendant's addition. This last fact, however,- 
was in controversy between the parties. 

Upon this evidence Hazard and Searle, for 
plaintiff, contended, that the plaintiff was en- 
titled to recover, even supposing the dam was 
higher before 1780. 1. Because the discon- 
tinuance from that time to the time of the 
sale to Congdon in 1818, was an extinction of 
any right to erect a higher dam. 2. Because 
the unity of possession in Rowland Hazard 
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destroyed any privilege, adverse ta lais upper 
mill. 

Hunter and Whipple, for defendant, con- 
tended e contra on botli points, 

THE OOUE.T gave an opinion upon liotli 
points in favour of the plaintiff, and a verdict 
was found for the plaintiff. The defendant 
moved for a new trial, and the cause stood 
continued for advisement until the next term 
(June term, 1S24,) when the court having ex- 
pressed an opinion confirming the former de- 
cision, the defendant withdrew the motion, 
and judgment was entered for the plaintiff. 
The following was the substance of the opin- 
ion. 

STORY, Circuit Justice. Upon the facts in 
this case, two points arise: 1- Whether, as- 
suming that originally the dam of the lower 
mill was rightfully erected as high as it now 
is, the subsequent lowering of it two feet in 
1780, and keeping it in the sanie state for 
thirty-eight years, is not an extinction of the 
privilege to raise it higher. 2, Whether at all 
events the unity of possession of both mills 
in Rowland Hazard, by his purchase in 1807, 
did not extinguish any privilege appurtenant 
to one mill, which was injurious to, and dis- 
used in respect to, the other. 

I will consider both points, because they 
involve considerations of great practical im- 
portance, and have been thought susceptible 
of no small difficulty. As to the first point: 
The raising of the dam of the lower mill is 
proved to have been a great injury and ob- 
struction to the beneficial use and operations 
of the upper mill. This was the origin of the 
law suit stated in the evidence; and its. ter- 
mination in favour of the defendant, if it 
establishes a right in the original devisee, it 
also establishes the fact, that it was a mate- 
rial diminution of privileges, valuable to the 
upper mill. For thirty-eight years, that is, 
ever since the year 1780, the dam has re- 
mained two feet lower than it now is, and 
during all this period the upper mill has 
enjoyed the privilege of the water without 
any obstruction whatsoever. No adverse right 
has been claimed, no adverse use or privilege 
has been exerted. Now upon this posture of 
the case, upon the general principle of law, 
a lair, I might almost say, an irresistible, 
presumption arises of a grant of this privilege 
from the owner of the lower mill to the owner 
of the upper mill. In respect, however, to 
incorporeal hereditaments and easemenjs, 
such as ways and water privileges, the rule 
of law is well established, that an uninter- 
rupted possession and use for twenty years 
is prima facie and, if unexplained, conclu- 
sive, evidence of a right; and under circum- 
stances com-ts of law will entertain the pre- 
sumption of a grant, even from a shorter 
period of enjoyment. The cases are so nu- 
merous, so well known, and so direct on this 
head, that it is unnecessary to refer partic- 
ularly to them. See cases in Ang. Water- 
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courses, 44; Saunders v. Newman, 1 Barn. & 
Aid. 258; Balston v. Bensted, 1 Camp. 463?. 
Bealey v. Shaw, 6 East, 208; 12 Ves. 26Gp 
Gray v. Bond, 2 Brod. & B. 667; 2 Saund. 
175, Williams' note, 2; Hawke v. Bacon, 2' 
Taunt. 156; Gayetty v. Bethune, 14 Mass. 
49; Hoffman v. Savage, 15 Mass. 132; Sti-out 
T. Berry, 7 Mass. 383; Phil. Ev. p. 120, c 
7, § 2; Wright v. Howard, 1 Sim, & S. 190,, 
203- A right thus acquired by user, may in 
like manner be lost by disuser; in other 
words the discontinuance of the use for a 
long period affords a presumption of the ex- 
tinguishment of the right. Lawrence v. Obee, 
3 Camp. 514. See White v. Crawford, 10- 
Mass. 183. In the present case there is noth- 
ing to repel the presumption arising from 
length of time. It was an open, public, un- 
interrupted use of the water after the low- 
ering of the dam; it was an important priv- 
ilege; and if a right could not imder such, 
circumstances be acQLuired by thirty-eight 
years' enjoyment, it is difficult to conceive 
to what cases the rule of presumption ought 
to be applied. My judgment is, that in this- 
case it afforded a conclusive presumption of 
right. 

As to the second point. From the year ISOr 
to 1818, the time of the conveyance to Cong- 
don, Rowland Hazard was the owner of 
both mills, and of course of all the rights, 
and privileges appurtenant thereto. In gen- 
eral it is true, that unity of possession of the- 
estate to which an easement is attached and 
of the estate, which the easement incumbers,, 
in effect is an extinguishment of the ease- 
ment, 1 Saund. 323, Williams' note, 6; 1 
RoUe, Abr. 635, c. pi. 8; BuU. N. P. 74; Poph.. 
166; 4 Coke, 36; Clements v. Lambert, 1 
Taunt. 206. But this doctrine has some ex- 
ceptions, as for instance, in case of a way 
of necessity, it is often said, that unity of 
possession does not extinguish It The true 
principle that governs in that case, is this, 
a way of necessity being ex vi termini in- 
dispensable for the beneficial use of the es- 
tate, granted, is considered as included in 
the grant of the estate; for in such case the- 
law gives by implication every thing which 
is necessary for the enjoyment of the estate. 
It would perhaps be more correct to say, 
that in such case the original right of way is 
suspended or extinguished Dy the unity of 
possession, and revived or regranted by nec- 
essary implication upon the grant sever- 
ing the possession. 1 Saund. 323, Williams' 

note, 6. 

Be this as It may, it has been laid down 
in Bull. N. P. 74, "that a right of water- 
course does not seem to be extinguished by 
unity of possession in any case." For this he 
cites the case of Surrey v. Piggot, in Latch, 
153, and Poph. 166. The case in substance 
was this: A. was possessed of a rectory, of 
which a curtilege was parcel. From time im- 
memorial a watering-place for cattle, &c. ex- 
isted in said curtilege, and a stream had 
flowed from Milford stream through a piecer 
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■of land called the "Hop-Yard" to fill the pond 
■at the Tvatering-place. A. afterwards piir- 
•chased the hop-yard, and thus became pos- 
-sessed of the rectory and hop-yard at the 
-same time. He then 'sold the hop-yard to 
B,, under whose title the defendants entered 
4ind obstructed the water-course by erecting 
41 stone dam across it within the limits of the 
hop-yard. The court were unanimously of 
•opinion, that the right to the water-course 
was not extinguished by the imity of posses- 
sion; and that the plaintifif was entitled to 
recover for the obstruction. The case is 
most fully reported in Popham. Whitlocke, 
J., said, "that a way or common shall be ex- 
tinguished, because they are a part of the 
profits of the land; and the same law is of 
fishings also; but in our case the water-coiurse 
doth not begin by consent of parties, nor by 
prescription, but ex jure naturae, and there- 
fore shall not be extinguished by unity of 
possession.*' He toolv the distinction, that 
where a thing hath its being by prescription, 
unity will extinguish it; but where the thing 
hath its being ex jure naturae, it shall not 
be extinguished. Jones, J., was of the same 
opinion for the same reason. Doddridge, J., 
went into a larger examination of the sub- 
ject, and held, that the unity of possession 
aid not extinguish the right to the water- 
■course, for two reasons; (1) for the necessity 
•of the thing; (2) for the nature of the thing, 
being a water-course, which is a thing run- 
ning. He put the case, "A man owns a mill, 
and afterwards purchases the land upon 
.which the stream goes, which runs to the 
mill, and afterwards alienes the mill, the 
water-course remains." Crew, C. J., con- 
■curred in opinion. The same case is report- 
ed in Noy, 84; Palmer, 444; Wm. Jones, 145; 
and 3 BulsL 339,— but without any essential 
■difference. Upon this case it does not ap- 
pear to me that there is any difficulty in ad- 
mitting its entire correctness. It proceeds 
upon this plain principle, that a privilege 
-which was annexed to, and in actual use with 
the rectory during the imity of possession, 
£Lna was not parcel of the other land or a profit 
A prendre out of that land, was to be consid- 
ered as still existing as an appurtenance or 
privilege annexed to the rectory, notwith- 
standing the unity of possession. The run- 
ning water over the hop-yard was not parcel 
■of the hop-yard, or an easement growing out 
of it. But, if during the unity of possession, 
the privilege . had been disannexed by ttie 
■owner, as if the owner had during that pe- 
riod stopped the water-course and thus de- 
stroyed the privilege, the case would have 
Taeen otherwise. A subsequent grant of the 
rectory would then have conveyed only the 
privileges actually in existence and use at 
the time of the conveyance. This doctrine 
-was admitted by the court in Surrey v. Piggot 
to be correct, and was adjudged in a case in 
11 Hen. vn. 25b, which was on that occa- 
sion cited and approved. The base 11 Hen. 
Tn. 25, was as follows: A. was the owner of 



'a tenement, to which there was an ancient 
gutter running through an adjoining tene- 
ment, and afterwards he bought the adjoin- 
ing tenement; and then sold the first tene- 
ment to the plaintifiE. It was held, that the 
ancient gutter was not extinguished by the 
unity of possession; but that it would have 
been otherwise, if A. during the unity of 
possession had destroyed the gutter, or cut 
it off. The reason is, that it was a neces- 
sary and subsisting easement. If, therefore, 
in the case at bar, the dam of the lower mill 
had never been lowered, the right to use a 
dam of that height, notwithstanding the unity 
of possession, would have passed to the sub- 
sequent grantee of the lower mill, as a sub- 
sisting privilege or appurtenance upon the 
doctrine asserted, and correctly asserted, by 
Doddridge, J. But the dam during the unity 
of possession and long before had been low- 
ered two feet, and so far as it was an ad- 
verse right, had been extinguished in point 
of use before the imity of possession, and 
not being revived during that unity, it was 
extinguished for ever. It did not pass by 
the grant to Congdon, for nothing passes by 
a grant of a miU and the privileges and ap- 
purtenances thereof, but privileges and ap- 
purtenances existing at the time of the grant 
In Nicholas v. Chamberlain, Cro. Jac. 121, it 
was held by all the court, "that if one erect 
a house and build a conduit thereto in an- 
other part of his land and convey water by 
pipes to the house, and afterwards sell the 
house with the appurtenances, excepting the 
land, or sell the land to another, reserving 
to himself the house, the conduit and pipes 
pass with the house, because it is necessary 
and quasi appendant thereto." Here, the 
unity of possession was not admitted to de- 
stroy the right to the easement, because it 
was annexed to the messuagte, and in use at 
the time of the grant But if the conduit 
and pipes had been actually severed before 
the grant, there could have been no pretence 
to say that the conduit and pipes passed as 
appurtenaces. The case of Morris v. Bd- 
gington, 3 Taunt. 24, although different in its 
circumstances, appears to me in its reason- 
ing to warrant this conclusion. Whatever is 
actually enjoyed with the thing granted, as 
a beneficial privilege at the time of the grant, 
passes as parcel of it; but not otherwise. 

My opinion on the second point according- 
ly is, that by the unity of possession, any ad- 
verse right of obstruction of the water to 
the prejudice of the upper mill, in posse, and 
not in esse, was extinguished; and the grant 
to Congdon conveyed the lower mill with only 
such privileges and appurtenances as to the 
dam and water, as were at that time used and 
appropriated to it. Judgment accordingly. 
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HAZARD V. NEW ENGLAND MARINE 
INS. GO. 

[1 Sumn. 218.3 1 

Circuit Court, D. Massachusetts. Oct Term, 
1S32.2 

Makine Insurance — Abandonmest — Coppered 
Snip — How Understood — Peril of Sea. 

1. Semble. To make an abandonment ef- 
fectual, the cause of the loss of the ship must 
be stated in the letter of abandonment, for the 
benefit of the underwriters. 

[Cited in Marble v. City of Worcester, 4 Gray, 
395; Cummer v. Butts, 40 Mich. 325.] 

2. Where, in a written application for insur- 
ance on a ship, she is represented as "a cop- 
pered ship," the meaning of this representation 
is to be understood according to the ordinary 
sense and usage of these terms in the place, 
where the insurance is made; unless the under- 
writer knows, that a different sense and usage 
prevail in the place, in which the ship is then 
lying, and in which the owner resides, and from 
which he writes, asking for the insurance; or 
has some other knowle'dge, that the owner uses 
them in a different sense from that, which pre- 
vails in the place, where the insurance is made. 

[Cited in Foye v. Leighton, 22 N. H. 76; Mar- 
tin V. Mavnard, 16 N. H. 167; Cummer v. 
Butts, 40 Mich. 325.] 

[See note at end of case.] 

3. If the underwriter has been misled in a 
matter material to the risk, by supposing the 
terms of the representation used in the sense 
of the place, where the application was made, 
and if the policy was underwritten by mistake, 
founded on such supposition, and the owner, 
who procured the insurance, intended to use the 
terms in a different sense, then the policy is 
void, as founded in mutual mistake. 

[Cited in Gibson v. Pelkie, 37 Mich. 3S1; Wid- 
ner v. W. U. Tel. Co., 51 Mich. 297, 16 N. 
W. 653; Warden v. Williams, 62 Mich. 56, 
28 N. W. 796.] 

4. It is essential to the validity of a con- 
tract, that the parties to it should have consent- 
ed to the same subject matter in the same 
sense; they must have contracted ad idem. 

[Cited in Hughes v. Mercantile Mut. Ins. Co., 
55 N. Y. 268; Van Buren By. Div. v. Lam- 
phear, 54 Mich. 582, 20 N. W. 594.] 

5. A loss of a ship by worms in an ocean, 
where worms ordinarily assail and enter the 
bottoms of vessels, is not a peril of the sea 
within the policy. 

[Cited in Dix v. Union Ins. Co., 23 Mo. 60.] 
[Cited in Nelson v. Suffolk Ins. Co., 8 Cush. 
4'99.] 

6. Where a ship sustained an injury at the 
Cape de Verd Islands, in the loss of her false 
keel, whereby she became exposed to the action 
of the worms, which obtained entrance into 
her in the Pacific Ocean, and destroj-ed the ship, 
the loss does not come within the policy, it be- 
ing a consequential injury. In this case, the 
master should have caused the ship to be re- 
paired; and in not doing so, he was guilty of 
negligence, which exonerated the underwriters 
from the subsequent loss by worms, which was 
occasioned thereby. 

[Cited in General Mut. Ins. Co.. v. Sherwood, 
14 How. (55 U. S.) 358; The Queen, 28 
Fed. 760; The Giles Loring, 48 Fed. 469.] 

[Cited in Merchants' Mut. Ins. Co. v. Sweet, 
6 Wis. 673.] 

1 [Reported by Charles Sumner, Esq.] 

2 [Reversed in 8 Pet. (83 U. S.) 557.] 
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Assumpsit on a policy of insurance, dated 
26th December, 1827, whereby the defend- 
ants caused to be assured Josiah Bradlee & 
Co., for Thomas Hazard, Junior, of New 
York, fifteen thousand dollars on the ship- 
Dawn, and outfits, at and from New York 
to -the Pacific Ocean and elsewhere, on a 
whaling voyage, during her stay and fishing, 
and until her return to New York, or port of 
discharge in the United States, with liberty, 
&c. The declaration contained various counts,, 
stating a total loss of the vessel, and a par- 
tial loss of the cargo, and also a partial dam- 
age to the vessel by perils of the seas. It 
appeared, in evidence, that the vessel sailed 
on the voyage on the 29th of December, 1827; 
and on her outward passage struck upon a 
rock at the Cape de Verd Islands, and knock- 
ed off a portion of her false keel; but pro- 
ceeded on her voyage, and continued cruis- 
ing, and encountered some heavy weather, 
until she was finally compelled to return to 
the. Sandwich Islands, where she aiTived in 
December, 1829, in a very leaky condition. 
Upon an examination by competent survey- 
ors there, she was foimd to be so entirely per- 
forated by worms in her keel, stem, and 
stern-post, and some of her planks, as to be 
wholly innavigable; and, being incapable of 
repair at that place, she was condemned and 
sold. It also appeared in evidence, that aft- 
er the ship had sustained the injury at the 
Cape de Verd Islands, she put into St. Sal- 
vador, and that, both at the Cape de Verd 
Islands and St Salvador, her bottom was ex- 
amined by swimmers, and reported not to be * 
materially injured. 

G. G. Loring and Webster, for defendants, 
contended: (1) That there was a misrepre- 
sentation of a fact material to the risk, in the 
application made for the insurance, which 
was by letter, and in which the vessel was 
represented to be a coppered ship. That, by 
the terms "coppered ship," applied to a ves- 
sel destined upon a whaling voyage in the 
Pacific Ocean, it would be understood, ac- 
cording to the usages of insurance in Boston, 
that the sides and bottom of her keel were 
covered with copper; and they adduced evi- 
dence to prove this position, and also that 
the keel of this vessel was not so covered. 
And upon this point the«plaintiff [Samuel 
Hazard], produced evidence to prove, that 
the keel was so covered; or, if not, that it 
was, nevertheless, covered with leather^ 
which was alleged to afford an equally per- 
manent and effectual protection against 
worms. (2) Another point of defence was, 
that there had been no sufiicient legal aban- 
donment. (3) A third point was, that a loss 
by worms was not a loss within the policy; 
and for this was cited Martin v. Salem Ma- 
rine Ins. Co., 2 Mass. 424; Hughes, Ins. 218; 
Phil. Ins. 251. (4) Another point was, that 
if the loss by worms was a consequence of 
the injury done at the Cape de Verd Islands, 
it was too remote to entitle the plaintiffs to 
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recover; that the injxiry ought to have teen 
repaired by the master, and it he neglected 
it, a subsequent loss by his neglect was not 
chargeable to the amderwriters. (5) Anoth- 
er point was, that the ship -was unseaworthy, 
it being alleged, that the copper was put on 
over old leather, and so was not sufficiently 
fastened; but this point was not much 
pressed. (6) Another point was, that, if 
there was not a total loss, there could be no 
, recovery for a partial loss, as the damage 
by perils insured against did not amount to 
five per cent; but the plaintiff's counsel did 
not contend for a partial loss. 

The plaintifC's counsel, (W. Sullivan and 
Selden,) on the other hand, contended (1) 
that there was a sufficient abandonment; (2) 
that there was no misrepresentation; (3) that 
the loss by worms was within the policy; f4) 
if not generally, it was under the circum- 
stances of this case; (5) that the ship was 
seaworthy. 

It is not thought necessary to report the ar- 
guments at large, as they are fully comment- 
ed on by the court. 

STORY, Circuit Justice (charging jury). 
The first question arising in this case is, 
whether the abandonment is sufficient in its 
form and substance. The letter of abandon- 
ment is dated the 28th of July, 1830, and 
after stating that a letter had been received 
from Captain Gardiner, the master of tiie 
vessel insured, of which it annexes a copy, 
adds, we hereby abandon to the underwrit- 
ers on that ship and outfits, the interest in- 
sured. The letter of Captain Gardiner states 
nothing farther in relation to the loss of the 
ship, than is contained in the following pas- 
sages: "The unfortunate situation I have 
been placed in by the 'failure of the ship 
Dawn, and all the particulars relative to my 
transactions, will be forwarded to you in a 
duplicate by Mr. S. R., whom I have au- 
thorized to that effect, by the earliest oppor- 
tunity. I have shipped, on account of ship 
Dawn, 38,800 gallons of sperm oil; quantity 
obtained 53,541 gallons. The ship was strip- 
ped, sold in lots, also her stores, provisions, 
&c. The nett amount of sales was $6496.74; 
disbursements during the voyage, and ex- 
penses at this place have been about $5000." 
The objection to the abandonment is, that 
there is no statement of the cause of the loss, 
so as to show, that it is by a peril within the 
policy, for which an abandonment may just- 
ly be made. I confess, that I have always 
understood the law to be, that in an aban- 
donment the cause of the loss must be stated, 
so tiiat the underwriter may know, whether 
it is a loss by a peril within the policy, and 
may exercise his judgment upon the facts, 
whether to accept or refuse the abandon- 
ment Nor do I well see, how an abandon- 
ment can be made without stating a case 
justifying the act It seems difficult to see, 
in the present abandonment, any distinct 



statement of a loss by any peril insured 
against The only allegation is, that there 
has been a failure of the ship; but tliis may 
be from causes wholly without the perils of 
the policy. The ship may have failed from 
the. mere waste and decay incident to the 
voyage, without any extraordinary peril. 
Still, as there are other most important points 
in this case, whatever my own opinion may 
be, I shaU for the purposes of the trial rule, 
and I do accordingly rule, that Tinder all the 
circumstances of the case, the abandonment 
is sufficient in point of law. 

The next question is, whether there has 
been a false representation in any thing ma- 
terial to theirisli. The letter of instructions, 
of the 22d December, 1827, under which the 
policy -was procured to be underwritten, as- 
serts, "She (the ship) has been newly cop- 
pered to light water mark, above which she 
is sheltered with leather to the wales, and 
fitted in every respect in the best manner," 
&c.; and insurance was asked on the vessel 
for a whaling voyage. Now, I may state at 
once to the jury,- that the representation of 
facts, stated in this letter, so far as they 
were material to the risk, must be substan- 
tially true. If the ship was not coppered, as 
stated in that letter, and she did not in that 
respect correspond with that representation, 
and the difference between the facts and the 
representation was material to the risk, then 
the plaintifE is not entitled to recover upon 
the policy. But I shall leave the' facts, as to 
the representation and its materiality to the 
jury. The words in the letter represent the 
ship to be newly coppered to light water 
mark. The underwriters insist that the ship 
was not coppered according to this represen- 
tation; and it is for the jury to determine, 
what constitutes a coppered ship. If the 
jury shall find from the evidence, that, in or- 
der to constitute what is called a coppered 
ship, the bottom of the keel and the sides of 
the keel, as well as the sides of the vessel, 
must be coppered; and if they should farther 
find from the evidence, that this ship was not 
so coppered, and the deficiency was material 
to the risk, then there was not a compliance 
with the terms of the letter left with the un- 
derwriters, and the latter are not liable upon 
the policy. Or, if the jury should find from 
the evidence, that a ship coppered on her 
sides and also on the sides of her keel, and 
not on the bottom of the keel, or false keel, 
would meet the representation of a coppered 
ship on other voyages; but that, in whaling 
voyages in the Pacific Ocean, the usual and 
customary mode is to copper the bottom or 
false keel, and it is understood by underwrit- 
ers, when application is made for insurance 
on such voyages, that the vessels are so cop- 
pered, unless the contrary is stated; then, in- 
asmuch as the letter applying for insurance 
is an application for insurance of a vessel on 
a whaling voyage in the Pacific Ocean, the 
underwriters had a right to consider the rep- 
resentation in the letter, as describing the 
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vessel as coppered in the manner, in whieli 
vessels are usually coppered for such voyages; 
and if the ship was not so coppered, and 
that deficiency was material to the risk, the 
terms of the letter were not complied with, 
and the defendants were not bound by the 
policy. 

It has been argued on behalf of the plain- 
tiffs, that the representation in the letter, as 
to the ship's being coppered, is to be con- 
strued and decided by the meaning of those 
terms in the port of New York, where the 
letter was written, and the owner resided, 
and where the voyage was to commence and 
end; and not by the meaning of the words 
in Boston, where the insurance was made, 
although the latter was the only sense, in 
which the underwriters could or did under- 
stand the terms, at the time when the insur- 
ance was made. I am decidedly of a differ- 
ent opinion; and I think the doctrine utterly 
irreconcilable with the first principles in the 
interpretation of contracts, and especially of 
couti'acts governed by the lex loci contractus. 
In my judgment, it is wholly immaterial, as 
to this point, where the owner resided, or 
where the letter was written, or where the 
voyage was to commence or end. This is not 
a question as to the usage of trade in a par- 
ticular port, with reference to a particular 
voyage, or of seaworthiness for such a voy- 
age. The question is not here, whether the 
ship was seaworthy for a whaling voyage 
according to the usage of the port, where the 
voyage was to begin and end. She might 
have been so, for aught I know, in the port 
of New York, without such entire coppering 
of the whole keel, as the underwriters now 
contend for. And if there had been no rep- 
resentation at all of the fact, if the vessel 
had been seaworthy for the voyage according 
to the usage of New York, the underwriters 
would have been bound by the policy. But, 
here, there is a positive representation of a 
fact; and whether that fact be or be not nec- 
essary to seaworthiness, is of no consequence, 
if it is still a fact material to the risk, and 
in regard to which the underwriters have 
been misled by the representation. The fact 
of exti'a-seaworthiness may with them consti- 
tute a solid reason for underwriting the pol- 
icy. A fact indicating superior and ex- 
traordinary safety, or uncommon protection 
from danger, by very excellent equipment, 
seamanship, or structure, may, as a fact lead- 
ing to a decrease of the risk, be the very in- 
ducement to take the policy. An old ship 
may be seaworthy; but she may not be as 
safe as a new ship; and if an old ship is rep- 
resented as a new ship, and it is material 
to the risk, though the old ship be seaworthy, 
can it be that the underwriters are bound? 
Here, then, the underwriters are in Boston; 
the proposal is offered, and the letter is 
.shown, and the representation is made in 
Boston; the policy itself is underwritten in 
Boston; and it is a contract made and to be 
executed in Boston, and, of course, is to be 



construed by the law of Massachusetts, and 
the meaning and usage of words in that 
state. If any thing is settled, as to the opera- 
tion of the lex loci contractus, I think this 
principle is. According to the usage of the 
terms in Boston, (I will suppose for the pur- 
pose of the argument,) the words, "coppered 
ship," mean a ship coppered on her whole 
keel and false keel, as well as on her sides; 
and especially in whaling voyages, a copper- 
ed ship is always so understood by all per- 
sons in Boston. The underwriters have not 
the slightest knowledge, that a different 
meaning is attached to the words elsewhere, 
and especially not in New York. They un- 
derwrite the policy upon the faith of the 
representation, that the ship is a coppered 
ship, in the only sense of the terms known 
to them, or which they have the slightest 
reason to conjecture. The owner gives them 
no information, that he uses the words in a 
different sense; and the very agent in Bos- 
ton, who procures the insurance, and to 
whom the uniform sense of the words in Bos- 
ton must be equally well known, is silent in 
regard to any difference. If the agent had by 
parol asked for the insurance in Boston, and 
made at the time a pai'ol representation, that 
the ship was a coppered ship, must he not 
be deemed to represent her to be so" in the 
Boston sense of the words? And if so, can 
it make any difference, that the represen- 
tation is made in writing in the same place? 
I do not say, that the owner, or the agent, 
practised a fraud upon the underwriters by 
procuring a policy under such circumstances, 
by misleading the underwriters. All the par- 
ties may have been equally innocent The 
owner in New York may not have been 
aware, that the meaning of "a coppered ship" 
in Boston, is different from the meaning of 
such a ship in New York. The agent in 
Boston may have been equally as ignorant, 
as the underwriters, in regard to the New 
York sense. "What, then, under such circum- 
stances, would be the consequence? Plainly, 
that it would be a contract founded in mutual 
mistake; and therefore neither party would 
be bound by it. They would not have con- 
tracted ad idem. There would never have 
been an agreement to the same subject mat- 
ter in the same sense. This principle is so 
well known and so familiar, that it may now 
be deemed to be treasured up among the 
elements of jurisprudence. See Pothier on 
Obligations, by Evans, volume 1, p. 12, art. 3, 
§§ 17, 18. I have no difficulty, therefore, in 
directing the jury, and I do accordingly so 
direct, that, in ascertaining what is to be un- 
derstood as a coppered ship, in applications 
for insurance on a voyage of this nature, the 
terms of the application are to be understood 
according to the ordinary sense and usage of 
those terms in the place, where the insurance 
is asked for and made, unless the under- 
writer knows, that a different sense and us- 
age prevail in the place, in which the ship 
is then lying, and in which the owner resides, 
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aaid from which he writes asking for the in- 
surance; or unless the underwriter has some 
other knowledge, that the owner uses the 
words in a different sense and usage from 
that, which prevails in the place, where the 
Insurance is asked for and made. And if 
the unda-writei-s have been misled, in a mat- 
ter material to the risk, by the terms of the 
representation, by supposing them used in 
the sense of the place, where the application 
was made for insurance, and if the policy 
was underwritten by mistake, founded on 
such supposition, and the owner, who pro- 
cured the insurance, intended to use the 
terms in a different sense, then the policy is 
void, as founded in mutual mistake. But 
the questions, whether there has been any 
misrepresentation by mistake or otherwise, 
and whether, if made, it was material to the 
risk, are questions exclusively for the jury 
to decide upon their own view of the facts. 

It has been said, that the terms of the let- 
ter, on which the insurance was made, do 
not amount to a warranty, and therefore, 
that they need not be strictly correct; but 
that it is sufficient if they are true in sub- 
stance; and it need not be proved, that the 
ship was wholly coppered on the sides and 
bottom of the keel. I agree, that the terms 
of the letter do not import to be a technical 
warranty. But still, if the coppering of the 
ship, as stated in the letter, was substantial- 
ly unti'ue and incorrect in a point material 
to the risk, the misrepresentation would dis- 
charge the underwriters, although the ship 
was partially coppered, and although the loss 
did not arise from deficiency in the copper- 
ing. 

The next point in the defence is, that the 
loss did not arise from any perils insured 
against. The allegations in the declaration 
ave, that the ship was lost by the perils of 
the seas. The proof is, that she was in fact 
destroyed, so as to be unfit to perform her 
voyage, by worms in the Pacific Ocean. The 
evidence, so far as it bears on this point, 
is to the following effect The ship on her 
outward voyage struck upon a rock at or 
near the Cape de Verd Islands, and knocked 
off a portion of her false keel, and a small 
piece of her fore foot attached to it. At the 
Oape de Verds the master sent a good swim- 
mer under the ship, to examine her. He re- 
ported, that the accident had hurt the ship 
only In the place, where the false keel was 
taken off; and that the copper was not 
broken. The master, therefore, did not think 
it necessary to make any repairs at that 
place, and did not make any; but sailed on 
the voyage. He afterwards stopped at St 
Salvador, where he had the bottom of tiie 
ship examined again by good swimmers; 
and, from the examination, he supposed her 
competent to go on the voyage, and that 
the piece torn off from the keel had not in- 
jured her. The ship afterwards proceeded 
to the Pacific Ocean, and encountered some 
gales, and engaged for some months in the 
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whaling business. The master finding the 
ship leak badly, sailed for the Sandwich 
Islands. Upon her arrival there, he caused 
a survey to be made, when it was found, 
that the keel of the ship was almost entirely 
perforated by worms, and destroyed; her 
fore foot and the greater- part of her false 
keel were gone; her stem-post injured; and 
for the most part her sheathing and copper 
entirely gone; and many parts of the plank 
of the bottom were destroyed; and she was 
accordingly condemned as unworthy of re- 
pair. The immediate cause of the loss 
seems, by the course of the argument, ad- 
mitted to have been the perforation of the 
keel by worms. Whether the keel was, or 
was not coppered on the sides, has been 
much contested, and the evidence is contra- 
dictory. But it seems admitted, that the bot- 
tom of the keel was not coppered, but only 
covered with the leather; and the sides of 
the keel, if not coppered, were also covered 
with leather. 

The question is, whether a loss by worms 
is, in the sense of the policy, a loss by the 
perils of the seas. - If the jury shall find 
from the evidence, that in the Pacific Ocean 
worms ordinarily assail and enter the bot- 
toms of vessels, then, in my opinion, a loss 
of the ship by worms, under such circum- 
stances, in that ocean, is not a peril of the 
seas within the meaning of the policy. The 
policy is intended, not to cover ordinary 
perils, in the nature of wear and tear, in the 
voyage; but extraordinary perils. If the 
question were entirely new, I should upon 
principle adhere to this doctrine. But it ap- 
pears to me, that it is fully settled by au- 
thorily. This is a policy underwritten, and 
to be executed in Massachusetts; and there- 
fore it is to be treated as a Massachusetts 
contract It has been decided in the courts 
of this state, that damage, arising from an 
injury by worms, is not a loss within the 
policy (Martin v. Salem Marine Ins. Co., 
2 Mass. 421. See, also, Hohl v. Parr, 1 Esp. 
444; Benecke, Ins. 456; Hughes, Ins. 218; 
Phil. Ins. 251; Hunter v. Potts, 4 Camp. 
■203); and my opinion is, that underwriters 
in Boston must be deemed to contract in ref- 
erence to this course of decision; and that 
consequently they are not liable for losses 
occasioned by worms. 

But, it has been contended on behalf of the 
plaintiffs, that, even admitting that the de- 
struction of the ship has been by worms, and 
that such a loss is not, under ordinary cir- 
cumstances, a loss within the policy; yet 
it appears by the evidence in this case, that 
the access of the worms to the keel was ow- 
ing to the accident and damage done to the 
keel at the Gape de Verd Islands, by striking 
against a rock; and that under these cir- 
cumstances the ultimate loss is to be attribut- 
ed to this accident, and so is a loss within 
the policy. It is added, that in all cases, 
where the loss is inevitable in consequence 
of the accident, the loss is properly immedi- 
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ate, although it may not in point of time 
happen until long afterwards. In other 
words, a loss is deemed immediate, not be- 
cause it happens eo instanti, but because it 
is inevitable. And examples have been put 
at the bar in illustration of this doctrine. 
My opinion is> that in no just sense can this 
loss, if by worms, be deemed a loss immedi- 
ate upon tbe accidental injury alluded to. 
The general rule in cases of insurance is, 
that the loss is to be attributed, not to the 
remote, but to the immediate cause. "Causa 
proxima, non romota, speetatur." The in- 
jury by striking on the rock at the Cape de 
Verd Islands, might have been the occasion, 
or even the remote cause, of the loss of the 
ship; but it was not the immediate cause. 
The immediate cause was the perforation of 
the keel by worms. The loss happened 
many months after the accident. I have, 
therefore, no difficulty in stating to the jury, 
that if, in consequence of the injury sus- 
tained at the Cape de Verd Islands, the false 
keel was torn off, whereby the ship became 
exposed to the action of the worms, and that 
they thereby obtained entrance, and destroy- 
ed the ship, the loss would not come within 
the policy, it being a consequential injury, 
against which the undei'writers are not con- 
sidered as taking the risk. 

But an additional answer to this part ol 
the case has been given by the counsel for 
the defendants, upon which it becomes my 
duty to express an opinion. It is said, that, 
even if the loss could be thus traced back 
immediately to the accident at the Cape de 
Verd Islands; yet the underwriters would 
not be liable, because it was the- duty of the 
master, if he could, (and it is not shown, 
that he could not,) to repair the damage so 
done; and if he did not, the subsequent loss 
is properly attributable to his negligence; 
and that the underwriters are not liable for 
a loss by worms occasioned by such negli- 
gence. Upon this point my opinion is, that 
if the injury at he Cape de Verd Islands was 
repairable, and could have been repaired 
there, or at St. Salvador, or at any other port 
at which the ship stopped in the course of ■ 
her voyage, it was the duty of the master, 
and he was bound, to cause such repairs 
to be made, if they were material to prevent 
a loss. And if he omitted to make such 
repairs, because he did not deem them neces- 
sary; and if by such neglect alone the sub- 
sequent loss by worms was occasioned, the 
underwritei's are not liable for the loss so 
occasioned. 

The court have also been called upon by 
the plaintiff's counsel to instruct the jury 
as follows; first, that if the jury believe, 
that the underwriters would not have char- 
ged a higher rate of premium, if the vessel 



had been correctly represented, than they 
did charge, and that the insured had not 
intentionally misrepresented the facts, then 
the representation is not material, and does 
not defeat the policy; secondly, that if they 
believe, that the object of coppering the bot- 
tom of the keel is to protect against worms, 
and if they also believe the leather an equal 
protection, and that it was put on, in that 
case the letter would not be considered a 
material misrepresentation. I feel myself 
compelled to refuse to give the instructions 
in the terms prayed. But upon the first 
'point, I am of opinion, and so direct the 
jury, that if the fact stated was not material 
to the risk, and would not have varied the 
conduct of the underwriters, either as ta 
the premium of insurance, or as to under- 
writing the policy at all, if the fact had been 
correctly represented, and the insured has- 
not intentionally misrepresented the facts, 
then the misrepresentation will not prevent 
the insured from a recovery in this case, or 
defeat the policy. And on the second point, 
I direct the jury, that if the object of cop- 
pering the bottom of the keel was to protect 
it against worms, and if they believe, that 
leather is an equal protection, still, if the 
fact was, that the letter of instructions did 
contain a representation, which was and 
might have been understood as representing^ 
that the keel was coppered, and if that fact 
was material to the risk, and might have 
induced the underwriters to ask a higher 
premium, or not to have underwritten at all, 
then the misrepresentation of its being cop- 
pered, when it was leathered, w^ould avoid 
the policy. But if it was not a fact ma- 
terial to the risk, and would not have chan- 
ged the conduct of the underwriters, either 
as to underwriting at all, or as to asking 
a higher premium, then the misrepresenta- 
tion would not avoid the policy. 

With these directions, after summing up. and 
commenting on the facts, the judse left the 
cause to the jury, who found a verdict for the 
defendants, upon which judgment was rendered 
accordingly. 

NOTE. A bill of exceptions was filed, and 
the cause was carried by a writ of errr.r to the 
supreme coiirt, where, upon argument at Jan- 
uary term, 1834, the judgment was reversed for 
error in stating, that the letter of instructions, 
under which the insurance was made, was to be 
understood according to the sense of the terms 
"copi)ered ship," as known and used in the 
place (Boston) where the insurance was applied 
for and made. But upon all the other points in 
the case, the directions of the court were held 
to be correct. 8 Pet. [33 U.^S.J 557. 
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Case ISTo. 6,S83. 

HAZEL V. WATERS et al. 

[3 Crancli, O. O. 420J i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Constable's Bond— Action — Breach— Sale op 

Real Estate under Fieri Facias— Return op 

Constable — Whether Traversable. 

1. In debt upon a constable's bond for not 
conveying to the plaintifE property alle^d to 
have been sold by lie defendant under a fi. fa., 
the breach is defective in not stating that the 
execution was levied upon the property, and 
that the lots were the property of the defendant 
in the execution, and in not describing .the 
property with sufficient certainty; and is bad, 
in averring an alternative breach, namely, m 
not conveying the property to the plaintiff, or 
in not permitting him to take possession of it. 

2. Quaere: Whether a constable who sells 
real estate under a fieri facias is bound to give a 
deed to the purchaser: Whether the return of 
the officer is traversable in a collateral action. 

Debt upon a constable's bond. The decla- 
ration sets forth the condition and breach 
thus:— If the said John Waters "shall weU 
and faithfully execute the duties and office 
of constable in and for the said county of 
Washington, in all things appertaining to the 
said oflace; and shall also -well and truly ac- 
count for and pay over all sums of money 
received by him; and sball also duly and 
faithfully perform all the duties and trusts 
reposed in him, by virtue of the act of con- 
gress entitled 'An act to extend the jurisdic- 
tion of justices of the peace in the recovery 
of debts in the District of Columbia' " [3 Stat 
743], then, &c. The breach alleged is, "that 
whereas a writ of fieri facias, issued by C. 
H. W. Wharton, Esq., one of the justices of. 
the peace for the county aforesaid, to the 
said John Waters directed, came to his hands, 
by virtue of which writ he duly advertised 
for sale all the right, title and interest of one 
Joseph. Johnson, in and to lot No. 7, and the 
east part of lot No. 8, and the east part of lot 
No. 9, in square 455 in the city of Washing- 
ton, in the county aforesaid; and proceeded 
to sell to the highest bidder at public auc- 
tion the said property; at which said sale 
the said T. Hazel became the highest bidder, 
and was ready and willing and did offer to 
comply with the terms of sale mentioned in 
the advertisement under wMch the said prop- 
erty was sold, and thereby became the equi- 
table owner of the said property, and was en- 
titled to receive a good and sufficient con- 
veyance of all the right and interest of the 
said Joseph Johnson 'in and to the said prop- 
erty; and the said John Waters -was boimd 
by the duties of his office, as constable as 
aforesaid, to- make such a conveyance to the 
said [Zachariah] Hazel; yet the said John 
Waters, in neglect and contempt, and viola- 
tion of his duty as such constable, refused to 
convey the said property co the said Hazel, 
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or to permit him to take possession of the 
same, but proceeded to sell and convey, and 
did actually- sell and convey the said proper- 
ty to one J. P. Van Ness, or some other per- 
son or persons; by means whereof the said 
Hazel has been wboUy deprived of the pos- 
session and enjoyment of the said property 
and every part and parcel thereof; by means 
whereof an action bath accrued to the said 
United States to demand and have, by their 
attorney, for the use of the said Hazel, the 
sum of two thousand dollars," &c. Upon 
the issue of performance, a verdict was ren- 
dered for the plaintiff for 53 dollars dam- 
ages. The defendant moved in arrest of 
judgment 

C. C. Lee, for plaintiff. 

Mr. Wallach, for defendant 

CRANOH, Chief Judge (THRUSTON, Cir- 
cuit Judge, dissenting). The defendants con- 
tend that the declaration does not show a 
breach of the condition of the bond. The- 
declaration does not state that the defendant 
Waters levied the fieri facias upon the prop- 
erty sold. If he did not, he had no right to"" 
sell it and the plaintiff Hazel acquired no 
right to a conveyance or possession of it, 
and the defendant Waters was guilty of no 
breach of his "bond by not conveying, or by 
not permitting Hazel to take possession of 
it But if the execution had been levied, 
upon the property, and if it had been duly- 
sold by the constable to the plaintiff Ha- 
zel, I do not know any law i;vhich requires- 
the officer to make a deed. This deed would 
convey nothing, for no titie vested in the- 
officer. The title passes by act of law, 
consequent upon the facts of lawful seizurfr 
and sale imder the fieri facias; and notwith- 
standing the deed, the party claiming under 
the sale must prove all the facts necessary 
to sbow that it was lawfully made; such as 
the judgment— the execution— the seizure and 
sale by the proper officer, and the return of 
the vendee as the purchaser. For if the offi- 
cer should return another person as pm*- 
chaser, I doubt -whether the return could be- 
traversed collaterally in an action of eject- 
ment brought by the vendee. His remedy, 
I should think, would be against the officer 
for a false return. 

The declaration states that the interest of 
Johnson only, in the property, was advertised 
for sale, but that the property itself was sold.. 
It does not state -what interest Johnson had 
in the property. It might be a reversion 
only; in -which case the vendee would not be- 
entitled to the possession; and, if Johnson 
was in possession, the officer had no rigbt to 
turn him out The vendee must have brought 
his ejectment But the averment of the- 
breach is in the alternative, that the defend- 
ant Waters either refused to convey to Ha- 
zel, or refused to permit him to take posses- 
sion; it is not certain which. The declara- 
tion dops not describe the property with suffi- 
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cient certainty, so that it can be ascertaine'd 
what it was that the officer refused to con- 
vey; "the east part of lot No. 8, and the east 
part of lot No. 9, in square 455." How much is 
-the east part of a lot? and how is it bound- 
ed? The declaration does not state what the 
terms of sale were, which he offered to com- 
ply with, nor how he offered to comply with 
them, so that the court might judge whether 
it was such a compliance as required the offi- 
cer to retui-n Hazel as the purchaser, or as 
would give him a cause of action against the 
officer for not conveying the property. The 
-declaration states that Hazel, by the sale, 
became the equitable owner of the property. 
If he acquhred any right xmder the sale, it 
must have been a legal right. If he acquired 
■only an equitable right, his remedy was in 
equity, and not at law for the penalty of the 
"bond. Again: the declaration states that 
Hazel became entitled to receive a convey- 
ance of all the right, title, and interest of 
Johnson in the property, and that Waters 
■Trvas bound to make him such a conveyance; 
but the breach alleged is, that he refused to 
convey the property itself. 

For these reasons I think the judgment 
•ought to be arrested. 

MORSELL, Circuit Judge, concurred, in ar- 
resting the judgment; but did not agree that 
an officer who sells real estate under a fi. fa. 
is not bound to give a deed to the actual pur- 
'Chaser. 

Judgment arrested. 

[See Case No. 6,284.] 
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HAZEL v. WATERS. 

[3 Cranch, 0. C. 682.] i 

■Circuit Court, District of Columbia. Dec. 
Term, 1829. 

Action on Constable's Bond — Averment of 
Breach. 

If, after setting forth the condition of the 
"bond in the declaration, the plaintiff does not, 
in the declaration, show a breach of the condi- 
tion, the mere averment of non-payment of 
the penalty does not show a cause of action. 

[This was an action of debt upon a consta- 
T)le's bond by Zaehariah Hazel against John 
Waters.] 

The court having at December term, 1828, 
ordered the judgment to be arrested, and 
a venire de novo [Case No. 6,283], C. C. Lee, 
for plaintiff, moved the court for a reconsid- 
-eration of the question of law; and con- 
tended, on the authority of the case of Mi- 
nor V. Mechanics' Bank, 1 Pet. [26 U. S.] 
67, that the averment of the non-payment of 
the penalty is a sufficient breach, after ver- 
-dict. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Wallach, contra. The plaintiff basset 
forth, in his declaration, as a special breach, 
what is no breach of the condition; and 
thereby shows that he has no cause of action. 

O. 0. Lee, in reply. In the Case of Jlinor 
there was no good breach set forth in the 
declaration, or in the replication; yet the court 
said that the averment, in the declaration, 
of the non-payment of the penalty, shows a 
good cause of action. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). The court- has again 
looked into this case, at the request of the 
plaintiff's counsel, who has referred us to 
the case of Minor v. Mechanics' Bank, 1 Pet. 
[26 U. S.] 67, and supposes that the averment 
in the declaration, that by reason of the 
breach of the condition of the bond, set forth 
in the declaration, the plaintiff is entitled to 
recover the penalty, and that the defendant 
has not paid the penalty, is a sufficient setting 
forth of a breach of the condition upon de- 
murrer, although the breach of the condition, 
as set forth in the declaration, should, of it- 
self, be insufficient. But that case is not ap- 
plicable to the present In that case there 
was a general plea of performance, and the 
replication put in issue the whole matter of 
defence; and the verdict, being general, and 
for the plaintiff, found the general breach as 
set forth in the replication. It is true that 
the court said, in that case, that the declara- 
tion assigned "a good breach, by the non- 
payment of the penal sum stated in the 
bond;" but that cannot mean a breach of 
the condition of the bond, for it was no part 
of the condition that the penalty should be 
paid. It is evident that by the word 
"breach," in that sentence, the judge must 
have meant a cause of action. The declara- 
tion in that case did set forth a good cause 
of action. It set forth the bond, without 
its condition, and averred the non-payment 
of the penalty as the cause of action. In 
the present case the condition is set forth in 
the declaration, which shows that no cause of 
action existed, unless there was a breach of 
that condition; and if, after setting forth 
the condition in the declaration, the plaintiff 
does not, in the declaration, show a breach 
of the condition, the mere averment of non- 
payment of the penalty does not show a 
cause of action. In Minor's Case [supra], the 
judge, in delivering the opinion of the su- 
preme court, said: "That in a declaration 
upon a covenant for general performance 
of duty, if no breach be assigned, or a breach 
which is bad, as not being, in point of law, 
within the scope of the covenant, the defect ' 
is fatal, even after verdict." When the dec- 
laration itself sets out the condition of the 
bond, it is then like a declaration upon a 
covenant; and the law, as laid down by the 
judge, is exactly applicable to such a ease. 
The court, therefore, is still of the opinion, 
that the declaration will not support a judg- 
ment for the plaintiff. Judgment arrested. 
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Case ISTo. 6,285. 

In re HAZENS. 

[4 Dill. 549.] 1 

Circuit Court, D. Iowa. 187T. 

Bankkupt Act — Attachment Creditor ckrrsoi: 
FoiiCE Debtor into Bankruptcy. 
A creditor fully secured by attachment can- 
not, while holding on to his attachment, sus- 
tain, on the same debt, a petition to force his 
debtor into bankruptcy. 

Petition for review in bankruptcy. On July 
25, 1877, Bdgell, Chamberlain, & Co. filed a 
creditor's petition in faanki-uptcy against 
.Tames Hazens, aUeging that they were cred- 
itors of his in the sum of $10,608.25, that he 
had committed acts of bankruptcy, and pray- 
ing that he be adjudged, a bankrupt. On Au- 
gust 2, 1877, the debtor filed a plea that "he 
should not be declared .a bankrupt, because 
the said petitioners are secured upon their 
said claim, for that on July 2, 1877, they 
brought an action by attachment in the state 
district court of Lee county, Iowa, against 
him, and on the same day attached a large 
amount of personal property, which the sher- 
iff still holds under said attachment proceed- 
ings, which have not been dismissed, where- 
fore the petitioning creditors have no prov- 
able debt." To this plea the petitioning cred- 
itors demurred, on the ground that the plea 
did not show that they were secured credit- 
ors, or that their debt was not provable, or 
that they were not entitled to proceed in in- 
voluntary bankruptcy against their debtor. 
The district court sustained the demurrer pro 
forma, and the debtor brings the present peti- 
tion to reverse that decision. 

Joseph G. Anderson, for debtor Hazens. 
Craig & Corner, for petitioning creditors. 

DILLON, Circuit Judge. Upon the aver- 
ments of the plea, it must be taken that the 
property attached fully secured the debt; and 
the question is whether an attaching creditor, 
thus secured, while his attachment remains 
in full force and effect, can sustain a peti- 
tion, founded on the same debt, to have his 
debtor adjudged a bankrupt Under section 
20 of the original bankrupt act [of 1867 (14 
Stat 526)]— Rev. St § 5075— the lien created by 
an attachment is preserved, and unless other- 
wise defeated, will remain until the proceed- 
ings in bankruptcy progress to an assign- 
ment, which, when made, has the effect ipso 
facto to dissolve the attachment, if the peti- 
tion in bankruptcy was filed, as in this case, 
within four months of such attachment Rev. 
St. § 5044 (section 14, original act); Bracken 
V. Johnston [Case No. 1,761]. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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After a careful examination of the various- 
provisions of the- bankrupt law as ttf the- 
status and rights of secured creditors, under 
the act proper, and under the composition^ 
feature of the act it is my opinion that a; 
creditor who is fully secured is entitled to no- 
agency or voice in the question 'whether the- 
debtor shall be adjudged a bankrupt That is 
a matter which concerns, and alone concerns,, 
the unsecured creditors. If, however, a cred- 
itor is not fully secured, it is, I think, quite 
probable that, as to the excess of his debt 
over the value of the security, he is to be re- 
garded as unsecured, and the court of bank- 
ruptcy, if this view is correct, has the power, 
if a contest arises, to determine, for the time- 
being, as nearly as may be, the relative value- 
of the debt and the security. Creditors who- 
have effected a lien by attachment on mesne- 
process are, while the attachment exists, to 
be considered as. secured, since if proceedings- 
in bankruptcy are not commenced within four- 
months, or if, when commenced within that 
time, they do not proceed to an adjudication, 
and assignment, the attachment lien con- 
'tinues in full force. 

In the case under consideration, the lien- 
created by the attachment was in existence- 
when the petition in bankruptcy was filed, 
and the property attached was in the hands- 
of the sheriff. Non constat that the bank- 
ruptcy proceeding -will ever reach an assign- 
ment. It may be defeated for the want of a 
required quorum, by the failure to establish> 
an act of bankruptcy, or, as has been held 
(In re Shields [Case No. 12,784]; In re Scott 
[Id. 12,519]; In re Ciapp [Id. 2,785]), the at- 
tachment may continue by reason of the pro- 
ceedings in bankruptcy resulting in a reso- 
lution of composition. 

Under the circumstances set forth in the- 
plea, it is my judgment that 'the creditors- 
must be regarded as secured, and that they 
were not entitled, while holding on to the lien 
effected by their attachment to force their- 
debtor into bankruptcy. As strengthening 
this conclusion, the consideration may be ad- 
verted to that proceedings for the same debt 
by attachment and seizure of the debtor's-, 
property, and by a concurrent petition in 
bankruptcy, if not essentially hostile and re- 
pugnant, is oppressive to the debtor. ^ Is it too- 
much to require the creditor to elect which 
course he prefers to adopt or wishes to pur- 
sue? If a warrant of seizure in bankruptcy 
should be issued, the property attached and" 
held by the sheriff could not be taken from- 
his custody, but would have to remain in his- 
hands until the attachment was dissolved. ■ 

It is proper to add that, to secure uniform- 
ity of ruling, in the circuit, I submitted the 
question here involved, with the arguments of 
the counsel, to Mr. Justice Miller, who con- 
curred in the conclusion reached, and in the 
general views herein expressed. See Paret v. 
Ticknor [Case No. 10,711]. The judgment of 
the district court is reversed. Reversed. 
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Case nSTo. 6,287. 

HAZLETON v. VALENTINE. 

[1 Lowell, 270; i 2 N. B. R. 31 (Quarto 12); 1 
Am. Law T. Rep. Bankr. 105.] 

Circuit Court, D. Massachusetts. July, 1868. 

BaSKRUPTCT — PltEEDOM FKOM ARREST DURING 

Pexdbhcy of Pkocbedings — Akkests Exist- 
ing AT (JOMMEXCEMENT OF PROOEEDIXGrS. 

1. The freedom from arrest granted to bank- 
rupts "during the pendency of the proceedings 
m bankruptcy" does not relieve them from ar- 
rests existing at the commencement of the pro- 
ceedings. 

[Cited in Brandon Nat. Bank v. Hatch, 57 
N. H. 461; Hussey v. Danforth, 77 Me. 20.] 

2. Where a debtor, a citizen of Massachu- 
setts, was arrested in New Brunswick on mesne 
process, and gave bail, and after judgment had 
been entered up against him, surrendered in 
•exoneration of Ms bail and was imprisoned, and 
afterwards filed his petition in bankruptcy in 
Massachusetts, and still later was charged in 
'execution in accordance with the laws of New 
Brunswick, which require that a debtor so sur- 
rendering shall be charged within three months 
thereafter; Held, that such charging in execu- 
tion was not an arrest during the pendency of 
the proceedings in bankruptcy, but related back 
to the surrender. 

3. It seems, that where an arrest is made out 
of the jurisdiction of this court, both debtor 
and creditor being citizens of ilassachusetts, 
and the debtor being in bankruptcy here, the 
circuit or district court might, in a proper ease, 
enjoin the creditor from proceeding with his 
arrest. 



Petition in the nature of a bill in eqtiity, 
supported by affidavits, by which it appeared 
that in July, 1866, the petitioner [H. L. Hazle- 
ton] was arrested in SL Johns, New Bruns- 
wick, for a debt alleged to be due the re- 
spondent, [L. Valentine], both being then and 
now citizens of Massachusetts; that he gave 
special bail to the action, and that judgment 
was afterwards recovered, against him for a 
Tery considerable sum, and a capias issued, 
on which the sheriff made due return, non 
est inventus; and that afterwards the peti- 
tioner went to St. Johns for the purpose of 
rendering himself or being rendered in dis- 
charge of his bail; which was done on the 
22d February last, and he has been im- 
prisoned there ever since. On the fourth day 
of Jlarch last, his petition In bankruptcy, 
which had been prepared before his depar- 
ture from home, was duly filed in the dis- 
trict court for this district, and he was ad- 
judged a bankrupt, and now asked that his 
creditor should be enjoined from longer de- 
taining him in prison. 

[It is notseriouslydenied that in some cases, 
when it had jurisdiction of the' parties, and 



1 [Rijported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sicn.] 



under some circumstances, this court, act- 
ing as a court of equity, might interpose to 
require a citizen of this district to do or 
forbear something out of the district, as in 
the leading cases in our state courts, of 
Deveau y. Fowler [2 Paige, 400], not that the 
subject matter gives us jurisdiction in this 
ease. But many objections are taken to the 
formality and regularity of these proceed- 
ings, and to the applicability of the principle 
to the facts of this case, and some suggestion 
is made that the district court, rather than 
the circuit court, should be appealed to. It 
is true, as argued, that no special equities 
are set up in the petition beyond the fact 
of arrest and imprisonment for debt, but the 
pertitioner avers that this is a breach of the 
spirit, if not the letter, of the bankrupt law, 
and so is a ease in which equity will interfere 
to enforce a plain legal right, there being no 
adequate remedy at law. I shall first con- 
sider the question if the arrest were made 
within this district, reserving the special con- 
siderations which apply to it as a foreign 
arrest to a later moment. 

[Section twenty-six of the bankrupt act 
[of 1867 (14 Stat. 529)] provides that no 
bankrupt shall be liable to arrest during the 
pendency of the proceedings in bankruptcy 
in any civil action, unless the same is found- 
ed on some debt or claim from which his 
discharge in bankruptcy would not release 
him. Now I agree with the petitioner that 
the facts here show a debt from which his 
discharge would release him, namely, a judg- 
ment in an action of assumpsit, and not a 
debt created by the bankrupt's fraud or de- 
falcation. Judge Blatehf ord has held in sev- 
eral cases that where the defalcation (or 
complaint) showed a debt created by fraud 
or embezzlement, and judgment followed, the 
judgment was conclusive of a debt created 
by fraud or embezzlement In re Patterson 
[Case No. 10,817]; In re Seymour [Id. 12,684]; 
In re Pettis [Id. 11,046]. I do not know why 
the converse should not be equally true. But 
if it be not, the evidence here shows a sim- 
ple debt, and one not directly created by any 
defalcation. It seems to me, therefore, that 
this arrest is not one that the bankrupt law 
authorizes to be made in the United States, 
pending the proceedings in bankruptcy. But 
the further question is raised, whether the 
arrest was made during the pendency of the 
proceedings.] 2 

H. W. Paine, J. P. Converse, and E. A. 
Kelley, for plaintiff. 

T. H. Sweetser and L. Fairbanks, for de- 
fendant. 

LOWELL, District Judge, after saying that 
a court of equity which had jurisdiction of 
the subject-matter and of the parties, might 
enjoin a citizen of this commonwealth and 
district from doing unlawful acts out of the 
district; and that the debt for which the 

2 [From 2 N. B. R. 31 (Quarto 12).] 
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plaintiff was imprisoned was a judgment 
-debt, from which his discharge in bajikrupt- 
•cy would release him, proceeded: — 

The main question, however, is whether the 
.arrest was made "during the pendency of 
the proceedings in bankruptcy," for it is 
■only to such arrests, even though the debt 
be dischargeable, that the bankrupt law ad- 
dresses itself.3 In dealing with this subject 
It difiCers bothfromthe English and the Massa- 
chusetts law, on one or other of which it is 
•said to have been mainly founded. The in- 
-solvent law of Massachusetts does not inter- 
fere with arrests at all before or after the 
proceedings, excepting to provide for the es- 
.-aminatlon, &c., of an imprisoned debtor. The 
English law, on the other hand, from 5 Geo. 
jr. c. 30, to 12 & 13 Vict. c. 106, had this pro- 
vision: that if the bankrupt were not in 
■prison or custody at the date of the adjudica- 
tion, he should be free from arrest or im- 
prisoimient by any creditor during the time, 
.&c. There were several decisions upon the 
construction of this statute; but they are not 
•of much value to us, because the language of 
the statute is different For instance, the 
"bankrupt was not liable to^ arrest by any 
-creditor, whether his debt were provable or 
not: Darby v. Baugham, 5 Term K. 209; 
Ijut on the other hand, if he were already in 
■custody at the time of the adjudication, he 
was not within the exemption at all, and 
further detainers might be lodged against 
Tiim even by other creditors: Ex parte Goldie, 
1 Mer. 176. In both these respects our law 
is obviously different By 12 & 13 Vict c. 
106, § 112, when any bankrupt is in prison 
•or custody for debt excepting as excepted 
(which exceptions are, I suppose, of debts 
which would not be discharged), the court 
of bankruptcy may order his release either 
:absolutely or on such conditions as it shall 
think fit, provided that such release shall in 
"no wise affect the rights of the creditor, &c. 

Our statute takes a middle course, and 
without interefering with existing arrests, 
-forbids them on the part of certain creditors 
during the pending of the proceedings. Was 
--this such an arrest? I am of opinion that it 
was not. The arrest was made on the writ, 
.-and the petitioner while out on bail was in 
.the custody of his bail, and when he was 
•rendered in their discharge, he was theo- 
retically and actually in arrest, substantially 
to all intents and purposes, as if he had never 
"been released on bail. It is shown to be a 
rule of court in New Brunswick that a de- 
fendant who is rendered in discharge of his 
Tjail after judgment must be charged in ex- 
•ecution within three months after the render; 
this rule is not substantially different from 
that which prevails in England and in aiassa- 
-chusetts. In this case, an alias execution was 
•duly taken out and lodged with the sheriff 
•on the first day of May, 1868, which was 
rafter the adjudication of bankruptcy, and 

3 Tn re- Walker [Case No. 17,060.] 



the argument is that the arrest was made on 
that day. This point is too nice. It makes 
no difference whether the defendant be so 
charged within one day or ninety, so it be 
within the three months. It then relates 
back to the day of the render, and he has 
been in lawful custody and arrest for debt 
during the whole period. Under the English 
law that the bankrupt should be free from 
arrest, it was held that he might be surren- 
dered by his bail, and the cases all assume 
that he might be thereupon charged in ex- 
ecution without either the surrender or the 
charge being deemed a new arrest: Ex parte 
Gibbons, 1 Atk. 238; Payne v. Spencer, 6 
Maule & S. 231; Offley v. Dickins, Id. 348; 
Crump V. Taylor, 1 Price, 74. When we 
consider that by the same law a debtor who 
is at large on bail cannot be arrested by oth- 
er creditors (Ex parte Leigh, 1 Glyn & J. 
264), those cases are of some weight in the 
present inquiry. However, I do not rely 
very much upon the English cases for the 
reason already given. 

It seems highly unjust that a debtor, wheth- 
er bankrupt or about to become so, should be 
able to surrender himself, and discharge his 
bail, and become at once entitled to his re- 
lease, to the detriment of the creditor. His 
arrest, if it be called so, is but the necessary 
and proper consequence and completion of 
his surrender, and without which it would 
not be a surrender. Suppose the petitioner 
to have applied for his release before he was 
charged in execution. Should he allege that 
he is under arrest for debt or not? Must 
he not, if he would aver the truth, say that 
^he is imprisoned by virtue of an order of 
arrest on mesne process, by which the sheriff 
is entitled to hold him for a certain time 
after judgment or after surrender? If all 
this be true, and if the petitioner was law- 
fully in arrest when he filed his petition in 
bankruptcy, when did that arrest cease to 
be lawful? ^Was it at the very moment that it 
became useful to the creditor? The deputy- 
sheriff makes affidavit that he arrested the 
petitioner on the first of May, 1868, on an 
alias execution, &c,, but it is no part of his 
duty as a witness to affirm to the law, and 
when we look at his return, a copy of which 
he annexes to his affidavit, we find it is in two 
words, — quite conformable to the fact, but 
not to his affidavit,— namely, "in custody." 
Upon the petitioners' argument every bank- 
rupt already under arrest on mesne process 
for a debt of the appropriate kind would be 
entitled to his discharge, because he must be 
charged in execution within a certain time 
after judgment, and if such charging is ille- 
gal, as being a new arrest, he might as well 
be released at once, to avoid vexatious and 
useless delay and Imprisonment I agree that 
the charging in execution is not only neces- 
sary to perfect the rights of the creditor, 
but that it is at his election whether to cause 
it to be done or not; and if the debtor "be 
discharged for want of it, the creditor does 
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not lose his debt, but only certain important 
rigbts of future arrest, &c. But tbese may 
be often equivalent to a loss of the debt; and 
if they were not, I cannot say that the act of 
the creditor is in law or fact a new arrest 
during the pendency of the proceedings; it is 
but a lawful continuation of the old arrest, 
according to 'the terms and for the purposes 
for which it was originally made. 

This view of the case renders it unnecessa- 
ry to consider the other points raised. It 
may not be improper, however, to remark 
that I know of no reason why the petitioner 
may not proceed to obtain his discharge in 
bankruptcy, if he is entitled to receive it; 
for this does not require his personal presence 
in the district, that I am aware of; and if 
he does obtain it, there can be no great dif- 
ficulty, I should suppose, in obtaining a re- 
lease from imprisonment in New Brunswick 
upon this Judgment 

Petition dismissed. 



Case No. 6,288. 

HAZLETT at al. v. CONRAD. 

[1 Dill. 79.3 1 

Circuit Court, W. D. Missouri. 1870.2 

AuMiBALTT— Collision — Signal Lights — Look- 
outs, Etc. 

1. In a case of collision between an ascending 
and descending steamer on the Ohio river, both 
were held to be in fault, and the damage di- 
vided according to the rule in admiralty. 

2. The respondents' vessel was adjudged to 
be in fault because out of her proper place in^ 
the river when the collision occurred, and be- 
cause she had no licensed pilot and no proper 
lookout; and the libellant's vessel was found to 
be in fault because her signal lights were not in 
proper places, and because she had no lookout 
as required by law, and her master was not at 
his post, but away from it without cause. 

3. The testimony relating to the foregoing 
facts stated and effect considered by Krekel, J. 

4. Signal lights hung on each side of the boat 
on nails driven into the nosing of the hurricane 
roof are not in their proper place, since the der- 
ricks and spars would necessarily obstruct the 
view of them in certain directions. 

5. The pilot house in the night time, especially 
when it is very dark, and the view obstructed, j 
is not the proper place for the lookouts to be 
stationed. 

6. blasters of vessels are not proper lookouts. 

7. A commander of a steamer who, after hear- 
ing the whistle of an approaching vessel, goes 
below on deck to look after freight without any 
justifying reason, held to be in fault where a 
collision occurs before his return to his post. 

[Cited in The Manitoba, Case No. 9,029.] 
[See The Albemarle, Case No. 135.] 

Appeal from a decree in admiralty of the 
district court for the Eastern district of Mis- 
souri, pronounced by Treat, J. 



1 [Keported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 154 U. S. 584, 14 Sup. Ct. 1168.] 



[This was a libel by Hiram K. Hazlett and 
others against Peter Conrad.] 

The case was one of collision between an 
ascending and descending steamer on the 
Ohio river. Respondents appeal from the de- 
cree, which found both steamers to be in 
fault, and divided the damages, and insist 
that the libellants' boat was solely to blame. 

Sharp & Broadhead, for libellants. 
Rankin & Hayden, for respondents. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

KREKEL, District Judge. Libellants, own- 
ers of the steamer Katie, bring this action 
against respondents, owners of the steamer 
Des Moines, to recover damages growing out 
of a collision which occurred on the 22d day 
of November, 1864, in the Ohio river in the 
chute between Diamond Island and the In- 
diana shore, by which the Katie was sunk 
and became a total loss. The libel charges 
the fault of the collision on the Des Moines. 
The answer of respondent denies that the Des 
Moines was in fault, and charges the fault on 
the Katie, in this, that she had no signal 
lights, did not "answer signals, that she was 
not in her proper place in the river, and that 
she made no effort to avoid collision. Dam- 
ages done to the Des Moines by the collision 
are claimed by respondent. The court below 
found both steamers in fault, referred the 
case to commissioners to ascertain and report 
the damage caused to each vessel by the col- 
lision, divided the amount ascertained be- 
tween them, and' rendered a decree accord- 
ingly. [Case unreported.] From this decree 
of the district court respondent appeals. 

A preliminary question as to plaintiff's 
right to sue has been raised on the hearing, 
and on looking into the record the court finds 
that libellants have made out a prima facie 
case of ownership, one at least which, unre- 
butted, entitles them to maintain this ac- 
tion. 

Passing to the merits of the case it is found 
that on the night of the day mentioned, the 
Katie was on a voyage on the Ohio river from 
Evansville to Nashville, and met the Des 
Moines on her way from Nashville to Louis- 
ville, loaded with troops. It was a starlight 
night, and objects could be seen a half mile 
at least. The pilot of the Des Moines testi- 
fies that, running up the Indiana shore, and 
within forty or fifty yards of it, he discov- 
ered something in the river above him which 
be could not make out, but he sounded his 
whistle for the larboard or Indiana side, re- 
ceived no answer, stopped his engines in due 
time, and backed them when danger of a col- 
lision became imminent. About the time the 
headway of the Des Moines had run out, and 
while backing, the collision took place, and 
the Katie received the injury causing her 
total loss. 

For the Katie it is testified that the Des 
Moines was seen a half mile off, or more. 
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coming up the Indiana shore, that the Des 
Moines blew her whistle for the larhoard or 
Indiana shore, that the signals were pronapt- 
ly answered by the Katie for the larboard or 
Kentucky shore. 

The witnesses for the Des Moines testify 
that they did not see signal lights on the 
Katie, nor hear any answer to signals of the 
Des Jlolnes. The witnesses for the Katie tes- 
tify that her lights were up, fastened to. the 
nosing of the hurricane roof on each side, and 
that an officer of the Des Moines took one of 
them down after the collision. The captain 
of each steamer seems to have been on watch 
without any other lookout. 

The witnesses for the libellants all testify 
that the collision took place about two hun- 
dred to three hundred yards from the Indiana 
shore, and near the middle of the chute. It 
is manifest that no collision could have taken 
place if the Des Moines had been within forty 
or fifty yards of the Indiana shore and the 
Katie from two hundred to three hundred 
yards out in the river, as the witnesses testi- 
fy. An examination of the wounds given and 
received will, however, help to solve the prob- 
lem, and lead to conclusions justifying the de- 
cree. 

The Katie received her injury on her star- 
board, near the gangway; the Des Moines 
hers near the bow or stem, and towards the 
larboard. In order thus to give and receive 
the injury one or the other of the boats must 
have been quartering to the current. The Des 
Moines according to the testimony is found 
running within forty or fifty yards of the 
Indiana shore, and a boat to strike her on the 
stem and the larboard must have been still 
nearer the shore. To place .the Katie in such 
a position and quartering the river would 
have put her stern against the bank, a posi- 
tion which none of the witnesses assign her. 
Again, it is testified that, at the time of the 
collision, the Des Moines' headway had run 
out and she was backing her wheels,' and that 
the blow swung her round quartering to the 
current. If the" position of the Des Sloines 
had been forty or fifty yards from shore, she 
would inevitably have struck the bank— a 
matter to which no one testifies! The Des 
Moines received her injury at the stem and 
to the larboard, which would be the case if 
she ran Into the Katie as testified to by the 
witnesses for the Katie, It is certain that the 
collision did not take place near the Indiana 
shore as testified to by the witnesses of re- 
spondent, but it is highly probable, if not cer- 
tain, that it took place one hundred and fifty 
to two hundred yards from the shore. 

This being the case, the Des Moines was not 
In her proper place in the river, the channel, 
according to the testimony, being along the 
Indiana shore, for which she, as the ascending 
boat, had signaled. The Des Moines, notTae- 
Ing In her proper place in the river, and fail- 
ing to justify her position where found, must 
be held in fault She was also in fault in not 
having a licensed pilot 

llFED.CAS.— 60 



It seems that the Des Moines was in the 
employment of the government, and running 
from Cairo to Nashville. Shortly before ths 
collision she was at Nashville, and was there 
ordered by the quartermaster to take troops 
to Louisville. Her pilots were licensed to run 
between Cairo and Nashville, and when she 
arrived at Smithland, at the mouth of the 
Cumberland, an unsuccessful effort was made 
to obtain pilots to Louisville, and she pro- 
ceeded, with a pilot not licensed for that part 
of the Ohio river, to Louisville. 

The nature of the employment of the Des 
Moines does not clearly appear. The evi- 
dence leaves it in doubt whether the govern- 
ment had the entire control of the vessel, 
or whether it merely directed the use of her 
with the consent of the owner who was her 
master, and on board as such. The question 
of compulsion is, therefore, not before the 
court. 

The Des Moines was also in fault in not 
having a proper lookout, of which more is 
said hereafter when speaking of the faults 
of the Katie. But the Katie was also in 
fault Her signal lights were hung on each 
side, on nails driven into the nosing of the 
hm:ricane roof. This was an Improper place 
for carrying , signal lights, for the derricks 
and spars would necessarily obstruct the 
view of them in certain directions. When 
the Katie was built she had a crane attached 
to her chimney to carry signal lights, but one- 
of the horns of the crane being broken, she- 
afterwards carried her lights as stated. The- 
rules of navigation require signal lights to- 
be so arranged as to show a uniform and un- 
broken light ^ 

The Katie was also In fault in not having 
a lookout stationed in proper place. In. The 
Ottawa, 3 Wall. [70 U. S.] 26S, the supreme 
court of the United States says' that: "Steam- 
ers are required to have constant and vigi- 
lant lookouts stationed in proper places on 
the vessel, and charged with the duty for 
■which lookouts are required, and they must 
be actually employed in the performance of 
that duty. Proper lookouts are competent 
persons, other than the master and helms- • 
man, properly stationed for that purpose on 
the forward part of the vessel; and the pilot 
house, In the night time, especially when it is 
very dark, and the view is obstructed, is not 
the proper place. In" general, elevated posi- 
tions, such as on hurricane deck, are not 
as favorable situations as those more usually 
selected on the forward part of the vessel, 
nearer the stem." Id. 273, per Clifford, J. 

In the first place, the masters of both ves- 
sels acted as lookouts while in charge of, and 
navigating, theur vessels. They were not 
proper lookouts, nor were they stationed in 
the proper place for lookouts. No other look- 
outs appear to have been on either steamer. 
Besides this the master of the Katie says 
that when he heard the whistle of the steam- 
er, he stepped out of the cabin, heard the an- 
swering signals of the Katie, and, seeing tho 



HAZZARD (Case No. 6,289) 



[11 Fed. Cas. page 946] 



approaching steamer a good way off, he 
went to look after some cattle, on board as 
freight, and before lie got back the steamers 
had collided. Thus the Katie was left witli- 
out a commander or lookout at the very time 
when they were both, as events showed, 
sadly needed. The Katie, for want of a 
proper looliout, and for the conduct of her 
officers, must be held in fault 

It is charged that the Katie was also Jr> 
fault in making no effort to avoia a collision 
when the danger had become imminent. It 
is very difficult to say wbat should have been 
the action of the Katie under the circum- 
stances. The Des Moines seems, either for 
the purpose of crossing over to the Ken- 
tucky shore, or on account of unskillful navi- 
gation, to have suddenly come into the course 
of the Katie. It may have been a question 
difficult to determine by those navigating 
her whether to go ahead, or to back her, was 
the best means of escape from danger. This 
in aU probabiUtj'- being the case with those 
handling the boat, the court will not under- 
talce, from the evidence, to approve or con- 
demn the action taken. 

In the sense of the law, xmder the term 
faults for which a party is held responsible, 
is included, not only willful misconduct, but 
the neglect of any proper precaution to avoid 
collision, and want of care, vigilance, or skill, 
in the management of a vessel- Proceeding 
under this definition, and the facts of the 
case, the court finds that the Des Moines, by 
being out of her proper place in the river 
wben the collision occurred and failing to ac- 
count for her position, must be found in 
fault, [AVaring v. Clarke] 5 How. [46 U. S.] 
■441, 405. She had no licensed pilot navi- 
gating her at the time of the collision, and is 
therefore in fault See act of congress of 
. August 30, 1852 [10 Stat. 61], and rules and 
regulations. She had no lookout as re- 
-quired, and is therefore in fault. The Otta- 
wa, 3 Wall, [70 U, S.] 268. 

The Katie was also in fault. She did not 
ihave her signal lights in proper position, and 
■was therefore in fault. She had no lookout, 
.ms is required, and in this respect was in 
ifault Her master was not in his proper 
place, but, on the conti-aiy, was in a very im- 
proper place at the time of the collision, and 
ohe was on that account in f auii. 

Both vessels being in fault, the court be- 
low properly had the damages done to both 
ascertained, and, under the rule of law, di- 
vided the damages between them. There is 
nothing in the objections raised to commis- 
sioner's report as to the finding of damages 
done, and the objections are overruled. The 
decree of the district court is in all respects 
affirmed, and a decree will be entered ac- 
cordingly. Decree affirmed. 

[The respondent then appealed to the supreme 
com't, where the decree was affirmed in an opin- 
ion by Mr. Justice Davis, who said that when 
the ascending boat, having given two whistles, 
was hit on the port bow, and the other boat 
was injured on the starboard bow, there is con- 



vincing evidence that the ascending boat was at 
fault 154 U. S. 584, 14 Sup. Ct 11C8.] 

NOTE.— In the case of Fredericks v. The 
JlcPorter [unreported], on appeal from the 
Eastern district of Missouri, at the Aijril term, 
1871, before Dillon and Kreliel, J.T., in which 
Messrs. Rankin & Hayden were proctors for 
the libellant, and Mr. iloreau, for the claimant, 
it was decided, affirming the decree of Treat, 
J., that where a barge was seaworthy, and prop- 
erly moored, a steamer having a tow, being free 
to move, was responsible for damages caused 
by collision with the barge. The question 
whether, when a vessel is properly landed and 
moored, her unseaworthiness, would, in any 
case, be a defense, for damages caused to her 
by other vessels engaged in navigation was dis- 
cussed by Krekel, J,, who delivered the opinion, 
but not decided by the court. 
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HAZZARD et al. v. CREDIT MOBILIER. 

[7 Reporter, 360; i 6 WIdy. Notes Cas. 417.] 

Circuit Court E. D. Pennsylvania. Feb. 7, 15, 
1879. 

Equity Practice— Receiver— Appointment — 
Notice. 

Where it appears that certain persons are 
directors in two corporations, one of which is 
plaintiff and the other defendant in a pending 
action on a promissory note; that the interest 
of said directors is greater in the defendant than 
in the plaintiff companj'; that they have been 
enjoined, on a bill filed against them and both 
companies by stockholders of the plaintiff com- 
pany, from surrendering or cancelling the note; 
that the said directors are about to discontinue 
action theron, and that a new action would be 
barred by the statute of limitations, a receiver 
will be appointed with authority to carry on the 
action, although the company defendant therein 
has not appeared or been served in the equity 
suit it having actual notice and time having 
been given it to put in a voluntary appearance. 

Motion for appointment of receiver. The 
bill, originally filed in common pleas No. 2 
of Philadelphia, in 1875, by Hazzard, on his 
own behalf and that of all other stockholders 
of the Credit Mobilier who might join, set 
forth that the Credit Mobilier had had large 
transactions with the Union Pacific R. R. Co.; 
that in 1868 the latter was indebted to the 
former in about $2,000,000; that on August 
4, 1869, a note for that amount payable on 
demand was given by the railroad to the 
Credit Mobilier; that the note remained un- 
paid and an action had been brought on it 
in Massachusetts, only a short time before it 
would have been barred by the statute of 
limitations; that the majority of the direct- 
ors of the Credit Mobilier were large share- 
holders in the railroad and held compara- 
tively small interests in the Credit Mobilier, 
their individual interests in any transaction 
between the companies preponderating in 
favor of the railroad; that these directors 
had lately reopened a settlement made nearly 
six years before between the two companies, 
had admitted certain invalid items of set-off 
in favor of the railroad, and had thus at- 
tempted to bring the Credit Mobilier into 

1 [Reprinted by permission.] 
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debt to tlie railroad; that they had attempt- 
ed to compromise all claims by agreeing to 
surrender the note in suit and to discontinue 
the action thereon; that they would carry 
out this compromise in fraud of plaintiff 
and other shareholders of the Credit Mobil- 
ier unless enjoined; and that the directors 
would not permit the plaintiff to use the 
corporate name as plaintiff in the bill. It 
prayed an injunction restraining the com- 
pany, its directors and agents, from carrying 
out the alleged compromise or from cancel- 
ling, surrendering, or giving up the note, or 
from preventing its collection in Massachu- 
setts. After argument, Pratt, J., granted an 
interlocutory injunction. In 1878 other share- 
holders intervened by leave of court as plain- 
tiffs. On January 10, 1879, the executive 
committee of the directors of the Gi'edit Mo- 
bilier, who under its charter exercise the 
powers of the board when the latter is not 
in session, passed a resolution directing the 
discontinuance of the action in Massachu- 
setts. On February 7th the cause was re- 
moved to the circuit court and an amend- 
ment filed setting forth the above mentioned 
resolution and averring that one Gould con- 
trolled a majority of the railroad stock and 
nearly two thirds of the Credit Mobilier stock; 
that the executive committee of the Credit 
, Mobilier was composed of the said Gould, 
his partner, and his private clerk; that the 
resolution had been shown to -the company's 
counsel in Massachusetts with instruction to 
discontinue the action there brought on the 
jiote. An additional prayer, asked the ap- 
pointment of a receiver pendente lite of the 
jiote with power to conduct the action there- 
on and to receive the moneys due on it, and 
of all the property of the Credit Mobilier. 
There was no appearance for the Union Pa- 
cific R. R. Co., nor was it served. The hear- 
ing was on bill and ex parte affidayits. 

George Biddle and James B. Gowen, for the 
motion. The directors of the executive com- 
mittee axe endeavoring to do the very thing 
forbidden by the injunction of the common 
pleas. " The discontinuance, if made, will pre- 
vent the recovery of the claim, as the statute 
of limitaiions would bar a fresh action. The 
discontinuance could not be set aside for 
fraud. No fraud by one set of stockholders 
or by the directors of the Credit Mobilier 
against the rest would be groimd for setting 
aside the discontinuance as against the Un- 
ion Pacific Co., it being no party to the fraud. 
If discontinued, no one could be held but the 
directors, and possibly those stockholders 
who were parties to the act complained of. 
There is no protection to be gained by bring- 
ing the former injunction to the notice of 
the Massachusetts court, for a common law 
action may be discontinued without leave of 
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court A receiver alone can deprive the Cred- 
it Mobilier of the power to discontinue, and 
once entered, the discontinuance cannot be 
set aside . unless the Union Pacific Co. is 
shown to have been, as a corporation, a party 
to the fraud. You may punish for contempt, 
but not set aside the act done as against one 
not before the court and therefore not guilty 
of contempt But on another ground a re- 
ceiver should be appointed, because the plain- 
tiffs are entitled to have the action on the 
note brought to a final conclusion; and this 
cannot be compelled unless a receiver is ap- 
pointed to do it So long as the present 
directors conduct the suit they cannot be pre- 
vented from delaying or losing it 

R. O. McMmrtrie, contra. The chrcumstan- 
ces of the case are such as to render, it a 
proper one for such action as is proposed to 
be talcen; but there should be an examina- 
tion into the alleged settlement with the Un- 
ion Pacific. This court cannot interfere w;ith 
the discretion of those to whom the law has 
confided the care of the company's property 
nnipsa after hearing they are proved to be 
unfit The appointment of a receiver takes 
away or overrules that discretion in advance 
and prevents any settlement of the pending 
litigation. 

Mr. Gowen. The Union Pacific R. R. Co. 
is a party- defendant but has not appeared, 
and has no officers within this jurisdiction 
upon whom service can be, made. Unless the 
railroad company is before the court no such 
examination can take place. 

McKENNAN, Circuit Judge. If the Un- 
ion Pacific R. R. Co. do not enter an appear- 
ance in this case, I think it is a proper one 
for the appointment of a receiver. I will let 
this motion stand over for one week to give 
the defendaats an opportunity to have the" 
appearance of the railroad company entered, 
and if not done by that time a motion for a 
receiver may be made without further argu- 
ment 

(The week having* expired and the Union 
Pacific R. R. Co. having declined to appear, 
a decree was made appointing a receiver of 
all the franchise and property of the Credit 
Mobilier with power to sue, etc., and orda-- 
ing the Credit Mobilier, its officers and di- 
rectors, to at once deliver to said receiver all 
their property including the §2,000,000 note, 
the receiver to file a bond with sureties for 
the- faithful performance of his duties. The 
order to be subject to the right of any one 
in interest to be heard upon being made a 
party to except and ask for a modification 
of' the decree.) 

[For subsequent proceedings, see Hazard v. 
Credit Mobilier, 38 Fed. 195.] 
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Case "No. 6,290. 

The H. B. FOSTER. 

[Abb. Adm. 222; i 6 N. Y. Leg. Obs. 223.] 

District Court, S. D. New York. April 22, 1848. 

Salvage— Towage — Agreement as to Compensa- 
tion' — Compensation in Absence of Agree- 
MEXT — Offer to Pat — Equitable bar to 
Costs. 

1. There is no determinate rule of law abso- 
lutely distinguishing towage service from sal- 
vage service. 

2. Salvage service is such service as is ren- 
dered in rescue or relief of property at sea, in 
imminent peril of loss or deterioration. 

3. Towage service is aid rendered in the pro- 
pulsion of a vessel. &c., irrespective of any cir- 
cumstances of peril. 

4. Towing may be a salvage service, when 
performed in aid of a vessel in distress. 

[Cited in The M. B. Stetson, Case No. 9,363.] 

5. Where there is a hiring or bargain bona 
fide, and free from fraud or mistake, for aid to 
be rendered by one vessel to another in dis- 
tress, the terms of such agreement are adhered 
to as the rule of compensation; but where no 
agreement is made, the rate of remuneration 
for such services is to be governed by the con- 
siderations applicable to salvage cases. 

[Cited in Adams v. The Bark Island City, 
Case No. 55; CoflSn v. The John Shaw, Id. 
2,949.] 

6. A vessel laden with a valuable cargo, be- 
ing overtaken by a storm while entering the 
harbor of her port of destination, was left by 
her crew, wholly crippled and unnavigable, and 
in a situation where a recurrence of severe 
weather might have produced a total loss, yet 
lying in the mouth of the harbor and within 
ready reach of assistance. A steamer, engaged 
in the business of towing vessels to and fro in 
the harbor, went out to her relief, reaching her 
just as another steamer of like occupation was 
approaching, with a view to render similar as- 
sistance, and took her in tow and brought her 
up to the wharf; the entire time consumed be- 
ing five hours, and the severity of the storm 
having abated. Hdd, that this was a case for 
salvage compensation, and not one of mere tow» 
age service. 

' [Cited in Roff v. Wass, Case No. 11,999,] 

7. It was not a case of legal derelict, nor one 
entitling the salvors to extraordinary compensa- 
tion. 

8. Two hundred and fifty dollars was a rea- 
sonable compensation for the service rendered. 

9. A mere attempt to negotiate a compromise 
of a claim at an amount specified, unaccom- 
panied with a tender or direct offer to pay such 
amount, does not operate as an equitable bar to 
costs. 

[Cited in The Camanehe v. Coast Wrecking 
Co., S Wall. (75 XT. S.) 477; Eh'rman v. The 
Swiftsure, 4 Fed. 467.] 

This was a libel in rem, by Oroondates 
Mauran and others, the master and owners 
of the steamboat Samson, against the schoon- 
er H. B. Foster, .to recovei* compensation for 
salvage services rendered to that vessel. 

W. K. Thorn and W. Q. Morton, for libel- 
lants. 
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Francis B. Cutting, for claimants. 

I. The libellants have not established a 
case which entitles them to any extraordi- 
nary compensation for their services. Al- 
though, upon the afternoon of Saturday, they 
had reason to believe that the lives of those 
supposed to be on board of the schooner were 
in jeopardy, they both declined to assume 
any risk or hazard themselves, and neglect- 
ed to impart their information to others who 
might have volunteered to assist those then 
believed to be in distress. 

II. The case lacks all the elements of a 
case of meritorious salvage service, as these 
elements are stated in The Clifton, 3 Hagg. 
Adm. 120. Nor are there any circumstan- 
ces connected with the towing of the schoon- 
er which entitle libellants to any unusual 
compensation. No lives were saved, and the 
schooner was in perfect safety when the 
steamboat reached her. 

III. The conduct, on Sunday morning, of 
those on board the steamboat, shows, in sev- 
eral particulars, more eagerness to secure a 
prize than to save property. 1, Another 
steamboat was on her way, and was in sight 
of the schooner. The libellants. In their 
haste, slipped the cables, and left the schoon- 
er without ground tackling to protect her in 
case of accident 2. They omitted the obvi- 
ous duty of attaching a buoy to the anchors,- 
so as to mark the spot where they were left. 
Their excuse that the anchors were twisted, 
ought not to avail them, because they made 
no effort to extricate them. They pretend 
that they could not find the brakes of the 
windlass; but there ought to have been 
handspikes or other means belonging to the 
steamboat by which the anchors could have 
been extricated. 

IV. In The Neptime, 1 W. Rob. Adm. 300,. 
it was held that salvors must show that they 
possessed skill commensurate with their vo- 
cation and condition in life, and adequate 
to the demands of the service which they un- 
dertook to perform. In the present case, it 
appears that the Samson started for the 
relief of a vessel in distress, with a crew 
short by one man, and ignorant of the sound- 
ings and navigation, and without handspikes- 
or other means to get up anchors. 

V. The steamboat was absent, engaged in 
rendering the service, only about five hom-s. 
Under the circumstances, the libellants ought 
to be allowed little if any more than a mere 
remuneration pro opere et labore. The case 
can scarcely be considered a case of salvage 
service; and if it was something more than 
mere towage, the schooner having sustained 
some damage, yet the compensation ought 
not greatly to exceed towage compensation. 
The Reward, 1 W. Rob. Adm. 174; The H. M. 
S. Thetis, 3 Hagg. Adm. 62. Here the claim- 
ants offered $150, or three times the ordinary 
compensation allowed by the usage of the- 
harbor for towage for an equal length of 
time; and went so far as to inquire if §250- 
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would be satisfactory, intimating -a • willing- 
ness even to pay that sum to avoid litigation. 
The libellants ought to have accepted this of- 
fer, or at all events to have manifested some 
disposition to settle upon reasonable terms; 
instead of which they hastened to file their 
libel, and demanded fifty per cent on the 
vessel and cargo. . 

VI. Even in cases of derelict, the rule is not 
invariable that one half should be awarded. 
The principle, as now established, is, that a 
reasonable compensation shall be given; but 
the amount is discretionary. Abb. Shipp. 
5oo. 

VII. The schooner was not a legal derelict. 
She was fastened by her anchors within the 
bay of New York. The spes recuperandi was 
not gone, nor was the animus revertendi 
abandoned. Her crew intended, as the tes- 
timony shows, to have returned. Under 
these circumstances she was not derelict 
The Bee [Case No. 1,219]; The Upnor, 2 
Hagg. Adm. 3. 

E. Paine, for claimants of the cargo. 

BETTS, District Judge. The libellants, 
owners, and master of the steamboat Sam- 
son, for themselves and others, demand a 
salvage compensation for the relief and res- 
cue of the schooner H. B. Foster and her 
cargo. 

The facts upon which the decision rests, 
only will be stated; and they, upon the 
pleadings and proofs, are these: 

The schooner, on March 26, 1847, arrived 
Inside of Sandy Hook from St Oroix, with a 
cargo of sugar, rum, and molasses, of about 
?12,000 value. The schooner was worth 
from $1,600 to $2,000, dismantled, and about 
?3,000 when fitted for sea. 

She anchored under the west bank at 
about half-past seven, p. m. It came on to 
blow a gale, with a heavy storm of snow and 
rain; and during the night the schooner 
dragged her anchors, and continued to drag 
the next day, till half-past one, p. m. The 
masts were cut away at eight a. m. Wind 
was N. and W. N. W. 

' About three o'clock in the afternoon of the 
next day, (Saturday, the 27th,) the storm 
ceased and the wind moderated. The schoon- 
er sti'uck bottom two or three times after the 
masts were cut away, but not with violence, 
and no injury was produced by it She 
made no water in consequence. She had 
dragged a distance of two and a half miles 
to the eastern bank, and brought up in from 
thirteen to fifteen feet water, at nearly low 
tide, on her outside, and about eleven feet 
on the shoalest side, and distant about four 
miles from Coney Island, and six or seven 
from Sandy Hook. 

The sea broke over her the last time at 
about three, p. m., and at about four, p. m. 
fihe struck once. The pilot stated that the 
master and crew were frightened at her 
striking. When she last struck, the master 
jumped from Jiis berth, and said, "This won't 



do"; we must go ashore." The crew all 
rushed to go ashore. All on board, nine in 
number, immediately left the schooner in a 
small boat for Sandy Hook, taking nothing 
from the vessel. The wind was still blow- 
ing hard, and so as to render it, in the opin- 
ion of the pilot, very dangerous to attempt 
going to Sandy ^^^ook, a distance of six or 
seven miles, in that boat— more dangerous 
even than to remahx with the schooner. The 
next' morning (Sunday) the wind was fresh, 
but not so as to render it dangerous for 
steamboats to navigate the bay, or to go to 
and alongside the schooner. 

The principal employment of the steam- 
boat Samson is to tow vessels to sea from 
New York, and in from sea to the port, and 
also to go to the assistance of vessels within 
and outside the harbor, requiring aid. When, 
engaged for such service, her compensation 
is $10 per hour, from the time of leaving on 
the expedition to her return. This Is the 
common rate allowed steam-tugs in the har- 
bor for that description of services, others 
also being engaged in it When no bargain 
is made, and either party refuses to be gov- 
erned by the customary price, the rate is ad- 
justed upon the principle of a quantum mer- 
uit 

About noon on Saturday, the schooner was 
seen by a person residing near the light-' 
house on Staten Island. He went to the 
wharf of the libellants on the island, to give 
notice of her situation. A letter was writ- 
ten to the master of the Hercules, (another 
steamer employed in towing, &c., and owned 
by the owners of the Samson,) then in New 
York, superscribed to be "on urgent busi- 
ness." In the absence of the master of the 
Hercules, it was delivered to the master of 
the Samson, between four and five, p. m., of 
that day, 

' It stated: "There is a vessel of about 200 
tons lying in the lower bay, with all her 
masts gone. She is between the east bank 
and Romer, and requires immediate assist- 
ance, as the sea is making a complete breach 
over her, rendering it impossible for her to^ 
be seen, except at intej-vaJs." 

The wind at the time was blowing so heav- . 
ily that the master of the Samson declined 
going down, and said he should not be able 
to assist anothei: vessel, or do more than take 
care of his own boat in such weather, but he 
would go for her if the wind lulled. 

SteaiQ was put on the boat, and she was 
kept in a condition to leave till between nine 
and ten, p. m. The master then left her 
and went to his house, with orders to have 
steam on again at four the next morning. 
He was called at that hour, tiut considered 
the wind too violent to justify his going out 
A.t five, he concluded the wind had abated; 
he got under way for the schooner, and find- 
ing he could navigate safely, he kept on 
slowly to her, and reached her between sev- 
en and eight a. m. These are the represen- 
tations on the part of the libellants. 
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The weight of evidence in the case is, de- 
cidedly, that the weather at that time had 
become moderate, so as to render it perfectly 
safe for boats of the size and power of the 
Samson to go to and from the schooner, and 
tow her in any part of the bay. She was 
brought up to the quarantine in tow by the 
Samson, a little after nin^ o'clock, and the 
whole time she was engaged in going and re- 
turning to the city was about five hours. 

The tug was run close to the quarter of 
the schooner, near enough for one of the men 
to jump on board. A hawser was secured 
to the bow of the schooner, her cables 
slipped, (being foul, which rendered it diffi- 
cult to raise her anchors promptly,) and she 
was then towed up to the city, without im- 
pediment or difficulty. 

This general outline of the facts is suffi- 
cient to bring under consideration the two 
main questions on the merits discussed be- 
tween the counsel. These are — ^first, wheth- 
er the services rendered the schooner were 
salvage services or mere towage— and, sec- 
ond, if they are regarded as salvage services, 
whether the schooner was at the time dere- 
lict, so as to entitle the salvors to the scale 
of compensation usually applied in cases of 
derelict 

I am not aware of any determinate rule of 
law which discriminates towage service from 
salvage. It is manifest that circumstances 
may exist rendering towage the most effi- 
cient, if not the only service, which can be 
afforded in saving property and life. A dis- 
mantled and disabled ship of large burden, 
filled with passengers, may be thus rescued' 
by a very small vessel, wholly inadequate 
even to receiving on board the sufferers on 
the wreck. It has, therefore, never seemed 
to me that any advance was made towards 
solving the question, whether a service was 
salvage in its character, and to be rewarded 
as such, by proving that it was performed by 
towing only. 

If there is any intrinsic difference between 
towage and salvage, it would appear to be 
^only that salvage service must always be 
that given in rescue or relief of property in 
imminent peril of loss or deterioration, while 
towage may be applied merely in aid of a 
vessel against adverse winds or tides, or in 
difficult passages, while she is in possession 
of her ordinary powers of locomotion. 

Sir Stephen Lushington says, in the case 
of The Reward, 1 W. Bob. Adm. 177: "Mere 
towage service is confined to vessels that 
have received no injury or damage, and 
mere towage reward is payable in those 
cases only where the vessel receiving the serv- 
ice is in the same condition she would ordi- 
narily be in without having encountered any 
damage or accident." 

In that case, a ship going to sea grounded. 
She was got off with the loss of her two best 
anchors and cables, and with the starboard 
end of the windlass and bulk-head carried 
away. She was proceeding back to repair 



damages, when she fell in with a steam-tug, 
and accepted its services to tow her into the 
dock. She tendered £17, which was the rate 
established for towing (greater distances) by 
the company owning the tug. The tender 
was refused, and the court held the service 
was salvage, and awarded £80. 1 W. Rob. 
Adm. 176. See, also, 2 W. Rob. Adm. 294. 

In The London Merchant, 3 Hagg. Adm. 
396, £400 salvage was allowed a steam-tug 
for towing a vessel off the rocks .and into 
harbor. See, also. The Meg Merrilies, 3 
Hagg. Adm. 346, and note. No other assist- 
ance than towing was rendered by The Unit- 
ed Kingdom, and £800 salvage was awarded. 
Id. 401, note; S. P., The Earl Grey, Id. 363; The 
Traveller, Id. 370. 

Sir John NichoU lays down the rule, that if 
towage leads to the rescue of a vessel from 
danger, it should be remunerated as salvage. 
The Isabella, 3 Hagg. Adm. 428. In The In- 
dustry, Id. 203, £143 salvage was awarded 
a pilot smack for towing a brig into Cowes' 
roads. See, also, The Sussex, Id. 339. 

The condition of the schooner was such, 
when the Samson came to her, as to consti- 
tute the assistance given her a salvage 
of vessel and cargo, in the proper accepta- 
tion of the term. She was utterly unman- 
ageable and helpless, and without a crew or 
guard to protect her and the cargo. It was 
no less so than if the libellants had boarded 
the schoonex", fitted up masts, sails, and 
steering apparatus, and brought her into port 
by such means of self -navigation, or had 
even transferred her cargo to the steamer. 
The difference would only have been in tlie 
greater amount of labor, exposure, and peril. 
So, also, compensation is awarded upon a 
common principle, whatever may be the 
method by which the relief is effected. 

The cases above cited afford sufficient ex- 
emplifications of the application of the rule, 
where the service has been by towing, to dis- 
pense with the necessity of fortifying it by 
further references. 

When there is a hiring or bargain, bona 
fide, without fraud or mistake, the terms of 
such agreement are adhered to as the rule of 
compensation. But if no agreement is made, 
settling the terms on which aid will be given 
by one vessel to another in distress, remunera- 
tion is awarded -with regard to considerations 
appropriately governing salvage cases. The 
Britain, 1 W. Rob. Adm. 40; The Betsey, 2 
W. Rob. Adm. 167; The True Blue, Id. 176; 
The Mulgrave, 2 Hagg. Adm. 71; The 
Traveller, 3 Hagg. Adm. 372. The same prin- 
ciple may be considered as involved in The 
Zephyr, 2 Hagg. Adm. 43. Sir John NiehoU, 
however, intimates that if an engagement 
even were made to tow, unforeseen circum- 
stances may convert such towage into a sal- 
vage service. The Isabella, 3 Hagg. Adm. 
428. 

On the second topic of discussion, I do not 
deem it important to review the cases relied 
upon on each side, or weigh very scrupulous- 
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ly the facts or principles connected with the 
subject; for if it be conceded that the schoon- 
er for the time being, and when taken in 
charge, was technically a derelict in respect 
to her crew, that circumstance would in no 
way determine the scope of compensation to 
which the libellants would be entitled. Abb. 
Shipp. G60, notes.' 

She was not derelict, in the sense of being 
at the time .helpless of relief except by the 
aid of these libellants. She lay safely at 
anchor in the bay. The danger of the storm 
was over. She had been seen the day pre- 
vious from Staten Island, and that morning 
she was visible from Sandy Hook, and, of 
course, would be from the nearer vicinity of 
Coney Island and Staten Island. Another 
steamboat was directly in the rear of the 
Samson, going down the bay, for the pur- 
pose, among other objects, of looking out for 
this schooner. The Boston [Case No. 1,673]. 

Contingencies might occur, in her then con- 
dition and position, making it highly desira- 
ble and advantageous to her to be immediate- 
ly taken into port. But prospective and pos- 
sible calamities which might attend her re- 
maining there, do not constitute a case of 
imminent peril, especially where other re- 
sources for aid and relief are at hand. The 
Emulous [Id. 4,480]. 

The circumstances amount, in my judgment, 
simply to a case of salvage of a vessel laden 
with a valuable cargo, wholly crippled and 
unnavigable, and placed in a situation where 
a recurrence of severe weather might have 
produced a total loss; but lying in the mouth 
of her port of destination, at • anchor, and 
within ready reach of assistance, with compe- 
tent aid going to her relief, and already very 
near to her, when the libellants took her in 
possession. 

But. I regard the allegation of the defence 
set up that the steamer Duncan C. Pell was 
surreptitiously prevented by the libellants 
from relieving the schooner, as not supported 
by the proofs. There is probable cause to 
suspect it was known on board the Samson 
that the Pell contemplated running to this 
wreck, but it being proved that other vessels 
in the vicinity were aground, or injured from 
the effects of the storm, there might be rea- 
sonable grounds with the master of the Sam- 
son to suppose the Pell was not specially 
destined to the schooner, and was out on a 
general adventure, to give assistance where 
it might be desired. It was well .known to 
the Samson that the Pell was employed ordi- 
narily in towing vessels, and affording them 
assistance as required. 

Both steamers were wreckers as well as 
towing-boats, and it is to be assumed, that 
after the tempest, they would, in pursuit of 
their vocation, be on a cruise to render aid 
wherever it might be needed, and that their 
object would be mutually well understood; 
and neither was bound to give place to the 
other, and avoid visiting a wreck which she 
supposed her competitor might intend going 



to. Although this fact does nor take away 
a just claim to compensation, it is certainly 
not without influence in determining whether 
the interposition of the Samson was valuable 
to the salved vessel, in an eminent degrees 
and so, also, it becomes an element of weight 
in. determining the salvage to be awarded. 

The particulars in evidence in the cause- 
tend to diminish any claim to extraordinary 
compensation for the sei'vices rendered, HaiJ 
the Samson gone down and relieved the 
schooner and her crew on Saturday afternoon, 
when apprised of their situation, her gallan- 
try and exposure in- the act, equally with the 
rescue of life and property, then in serious 
hazard, would have entitled her to the high- 
est grade of reward. The Clifton, 3 Hagg, 
Adm. 117^ But on Sunday, so far as the dan- 
ger to the steamboat or her crew, or the 
safety of those on board the schooner was 
concerned, the aspect of things was wholly 
changed. The libellants, as is most natural, 
magnify their labors and exposure, but facts 
independent of their testimony demonstrate- 
that the service could have been no more than 
a very ordinary one, for with less than her 
full complement of men, the tug ran the dis- 
tance to the wreck, fastened to her, and tow- 
ed her alongside of the wharf in New York, 
in five hours. 

The evidence of other witn^ses on the bay 
at the time shows the weather to have be- 
come fine, and it is also to be remarked that 
the Samson was not taken from or delayed 
in other business, or subjected to hazard 
whicJi might jeopard her insurance as if only 
a passenger or freight boat, for this was no 
more than part and parcel of her daily and 
ordinary employment in towing vessels in and 
out of the harbor, or giving assistance to 
those in distress. 

The original libel, filed on the 2d of April, 
alleged, "that on Sunday morning, March 28, 
about 6^ o'clock, as the libellant, &c., in the 
steamboat Sampson, was going down below 
the Narrows to look for vessels coming Ib 
and needing a towboat, he discovered the 
schooner," &c. 

This averment was substituted on the 15tb 
by an amendatory one, alleging that the 
boat went down in consequence of a previous 
notice, &c.; but the claimants have a right 
to invoke that allegation as an admission on 
record, attested by oath, in corroboration of 
evidence showing that the tug did not go out 
of her common line of business, or assume a 
hazard beyond what was incident to her call- 
ing, and was anticipated; and no fair groundl 
for doubt exists that if she had been applied 
to by any person interested, she would have 
gone down and towed in the schooner that 
morning, for the usual compensation of 510 
per hour. 

No such agreement having been made, she 
is now entitled to lay the case before the 
court, and demand payment commensurate 
to the merit of the act, considered as a sal- 
vage service. 
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The claimants impute to the libellants a 
want of due skill and care in not raising the 
anchors of the schooner, and also in slipping 
the cables without attaching buoys to them; 
and that they have been compelled to pay 
other wreckers ?75 for searching for and rais- 
ing the anchors, and restoring them to the 
schooner. I think, however, on the proofs, 
that as the cables were foul, and considerable 
time must have been necessary to extricate 
them and raise the anchors, and as the tide 
was falling, and there might be danger, in 
case of a slight swell, that the schooner in 
that depth of water would ground on the 
bank so as either not to be easily moved ofE, 
&c., or by thumping to spring a leak, to the 
injury of the cargo, the course taken by the 
libellants was prudent and justifiable, not to 
risk the vastly greater value of vessel and 
cargo for the purpose of saving the anchors, 
even if their total loss might ensue from slip- 
ping the cables. Such loss was not to be ap- 
prehended, as the shoalness of the water and 
the known position of the schooner would 
leave little doubt that they could be easily re- 
covered in calm weather. 

After the libel was filed, the owner of the 
schooner sought a compromise with the libel- 
lants. He claimed that they were responsible 
to him for the value of the anchors and chain- 
cables, but proposed to settle the matter by 
relinquishing that claim, and paying $150. 
That proposition they peremptorily refused. 
He then inquired whether an offer of $250 
would be accepted, and was given to under- 
stand that would be rejected also. 

The libellants claim a large percentage up- 
on the proved value of the schooner and car- 
go, say, $14,000; and, on the argument, it is 
put at from one third to one moiety, the 
familiar allowance in cases of derelict or 
desperate stranding. Abb. Shipp. 666, note 1. 

Enough has already been stated to evince 
that the court does not regard the libellants 
entitled to any extraordinary compensation. 
I have perused all the cases cited, in which 
the subject has been passed upon; but it is 
manifest, that beyond the recognition of the 
general principles composing the doctrine of 
salvage reward, and a few facts of a pervad- 
ing and permanent character which may 
serve as guides to the discretion of the courts, 
the cases must each have been determined 
essentially upon particulars peculiar to it- 
self. 

Other circumstances being alike, steam- 
boats, as having the ability to render more 
prompt and efficacious assistance than sail 
vessels, are encouraged by a more liberal re- 
ward. The Raikes, 1 Hagg. Adm. 246. This 
is most rightfully so, when they turn aside 
from their voyage, or leave other pursuits to 
go as mere volunteers to vessels in distress. 

This doctrine has certainly less force ap- 
plied to them as professional wreckers and 
towers. Their intrinsic superiority to sail 
vessels for such service, will secure them the 
preference in that employment when they can 



be obtained, and thus the calling of itself will 
be sufficiently encouraging and advanta- 
geous, without the aid of the stimulus of high 
salvage rewards. 

At most, in reference to mere harbor serv- 
ice, and that rendered about the mouths of 
their own ports, it is by no means manifest, 
that steamers whose regular pursuit is to 
tow and relieve vessels, should be regarded 
as meriting a reward out of all relation and 
proportion to what would have been accepted 
as satisfactoiy on a fair bargain for their 
services. When the steamer is employed un- 
der contract, she receives full pay, whether 
she brings in the vessel she is sent for or 
not, and of consequence can afford to place a 
lower price on her employment than if the 
enterprise was entirely at her own expense 
and risk. This consideration should not be 
overlooked in measuring the reward in this 
case, where the libellants assumed the hazard 
of wasting the day at their own charge, with, 
perhaps, exposure of the boat and her ma- 
chinery to more or less damage; and it cer- 
tainly would tend to retard their adventur- 
ing in like imdertalvings without the security 
of an express promise, if they, after assum- 
ing the hazard and expense and loss of time 
without reward, were still to be left, as to 
compensation, on the same footing as if under 
regular hire. 

Giving the most liberal weight to these 
considerations, and viewing this case in the 
light of its special circumstances, I shall 
award the libellants $250, and their taxed 
costs. 

No offer of payment was made by the claim- 
ants in such manner as to operate an equita- 
ble bar to costs. No more was done by the 
claimant than attempt at negotiation" for com- 
promise. On failing in this he should have 
made a regular tender, if he relied upon his 
offer as amounting to full satisfaction of the 
demand. 

The charge of embezzlement against the 
libellants I consider fully repelled by the 
proofs. Decree accordingly. 



Case No. 6,291. 

The H. B. FOSTER. 

[3 "Ware, 165.] i 

District Court, D. Massachusetts. July, 1858. 

Hire of Teasel on' Shares — Liability op Ves- 
sel FOR StTPPLIES AXD REPAIRS. 

1. In a contract for the hire of a vessel on 
shares, that is, the hirer to victual, man, have 
the control of the vessel, and pay over to the 
proprietors a certain proportion of the net earn- 
ings as charter or hire, the general owners are 
not responsible for supplies or repairs furnished 
in a foreign port. 

2. But the vessel is liable whether the hirer 
navigate her himself or employ another master. 

3. Every person who furnishes such supplies 
or repairs to a foreign vessel is, by the maritime 

1 [Reported by George F. Emery, Esq.] 
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law, considered as contracting with the vessel 
herself as a principal debtor, as well as with 
•the master and owners. 

[Cited in The Queen of the Pacific, 61 Fed. 
215, 216.] 

4. The natural and legal presumption in such 
a case is that the creditor looks to the vessel 
as one of his securities, because no person is 
-ever presumed without proof to renounce any 
-of the securities provided for him by law. 
[Cited in The Illinois, Case No. 7,005; South- 
ard V. Brady, 36 Fed. 561.] 

In admiralty. 

Mr. Jewell, for libellant 
Mr. Pike, for claimants. 

WAKE, District Judge. This is a libel in 
lem filed JMay 1, 1S57, by Bela Hunting, et 
.als. assignees of Charles B. Hunting, against 
the schooner H. B, Foster, for supplies of 
•ship stores furnished by order of the mas- 
ter in the months of September, October, and 
November, 1856. The home port of the ves- 
tsel at the time when the supplies were fur- 
nished, "was Machias, in the state of Maine, 
.and it appears from the proofs in the case 
that she was let by the owners to Robinson, 
-the master, by a parol contract to be em- 
-ployed on shares, and that her actual em- 
ployment was in the coasting trade between 
Machias and Boston, where the supplies 
were furnished. Thef general and well under- 
stood terms of this contract are, that the 
master is to victual and man the vessel at 
his own • expense, is to have the entire 
•control of her, and, after deducting certain 
■port charges, pay one-half of the net earn- 
ings to the owners as the hire or charter of 
the ship. It is well settled by a series of de- 
•cisions that, when by such a contract the 
possession and control of the vessel is trans- 
ferred to the hirer, he becomes special own- 
•er and for the time she is employed under it, 
is liable as such; and that the general own- 
•ers, the proprietors, are exempted from lia- 
bility on the master's contract for repairs 
.and supplies; and it makes no difference 
whether the hirer navigates the vessel him- 
:self as master or employs another person. 
:Skolfield V. Potter [Case No. 12,925], and the 
authorities therein cited. But this does not 
.affect the liability of the vessel. That al- 
ways remains liable whoever may be the ab- 
solute owners. 

The authority of the master to bind the 
-ship itself by his contracts for supplies and 
repairs is a principle growing out of the ne- 
cessities of maritime commerce, and was 
•early incoi-porated into the maritime laiv as 
-one of its original elements. The master has 
the management and control of the vessel, 
.and she may be carried into port where nei- 
ther he nor the owners are known, or if 
known, where they have not credit. His 
•duty is to carry the ship on her voyage safe- 
ly to her final port of destination. If she be- 
comes in want of repairs and supplies to en- 
able her to perform her voyage, these must 
ibe provided, and to procure them the master 



always carries with him the credit of the 
ship itself. It is for her benefit that they 
are required, and on principles of natural 
justice she ought to pay for this indispensa- 
ble viaticum. This is the view the maritime 
law -takes of the case. Every person who 
makes such repairs and furnishes such sup- 
plies is considered as contracting with the 
vessel herself. The master binds himself, it 
is true, for it is his own contract, and he 
binds his owners, for he is their authorized 
agent; but the creditor may. pass by both 
master and owners, as he has in this case, 
and proceed du-ectly against the ship as the' 
principal debtor for whose benefit the serv- 
ices were rendered. In the primitive mari- 
time law there was in strictness no personal 
liability beyond that of the master. The 
owners would always exempt themselves 
from personal responsibility by abandoning 
their interest in the ship and freight as an 
appurtenance to the ship. The authority of 
the master extended- no farther than to bind 
the property of the owners entrusted to his 
management And such is now the law of 
all maritime nations on the continent of Eu- 
rope. Ordonnance Louis 14, liv. 2, tit. 8, art, 
2; 1 Valin, Commentary, p. 568; The Rebecca 
[Case No. 11,619], where the authorities are 
cited. 

This view of the subject furnishes an an- 
swer to one of the positions of the claim- - 
ant's counsel, that the liability of the ship 
continues only to the end of the voyage, for 
which the supplies were provided. If it is 
the proper debt of the ship, why is she not 
liable like any other debtor until the debt is 
paid? There is no statute of limitation rais- 
ing a bar in the admiralty. Lapse of time 
indeed, connected with circumstance, will 
create an equitable bsCr. Every man is 
bound to use reasonable diligence in enfor- 
cing his rights. If he does not, and in the 
free and rapid circulation of property, he 
suffers other persons to acquire an interest 
in the subject matter without notice of his 
rights, the just penalty of, such neglect may 
be the forfeiture of his rights, or postpone- 
ment of them to the equitable claims of oth- 
ers. Ships, it is well known, are frequently 
changing owners; still more frequent are 
claims and rights against them for wages, re- 
pairs, and supplies. All such claims ought to 
be enforced in due season, and indeed 
promptly, and not be allowed to lie as secret 
liens and charges, which may operate as a 
surprise, if not a fraud on others. It is such 
considerations that have led able and learn- 
ed admiralty judges to say that they will 
look narrowly into a lien claim of this kind 
if it is sought to be enforced at a later time 
than the termination of the voyage for 
■which the supplies were furnished, and not . 
because the claim then necessarily and le- 
gally becomes stale. The Utility [Id. 16,806]; 
The Boston [Id. 1,669]. 

But there is another view of the subject 
which requires consideration. The power 
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of the master extends no farther than to 
charge the vessel with such supplies as are 
necessary, that is, such as are suitable and 
proper. This is a power that is firmly sus- 
tained as indispensable for the purposes qf 
navigation, but it is a power easily liable to 
abuse, and is therefore to be critically watch- 
ed. The creditor is safe in trusting to the 
vessel only when the supplies are necessary, 
that is reasonably fit and proper, and in such 
amount as may fairly be supposed to be re- 
quired for the vessel's use, and he is bound, 
as in case of bottomry, to use reasonable 
diligence to inform himself on this point. 
The reason for this requirement is the same 
in both cases, though perhaps it would be en- 
forced with somewhat l^s stringency in the 
case of a simple maritime lien, than in one 
of bottomry with marine interest Pratt v. 
Reed, 19 How. [60 U. S.] 359. If, therefore, 
the supplies furnished are not necessary, or 
if they are furnished in an amount beyond 
the needs of the ship; in the first case the 
ship will not be liable at all, and in the sec- 
ond not liable at least for the excess beyond 
her reasonable needs. 

The necessity of such supplies and provi- 
sions as are the subject of this suit cannot be 
questioned. But there was a suggestion at 
the argument that the amount was greater 
than was required for the consumption of the 
crew. The vessel was trading between Bos- 
ton and her home port, Machias, where the 
family of the master resided, and she would 
naturally be expected to procure a part of 
her supplies there. But even on that sup- 
position, I do not think that the amount 
charged is such as would awaken in the 
mind of the creditor, who furnished them, a 
suspicion that the master was procuring pro- 
visions for other purposes than that of feed- 
ing his crew. But then we have the direct 
testimony of the master himself, that -a con- 
siderable portion of these supplies were ac- 
tually carried home to his family, and not 
used in the vessel. If that had been known 
at the time to Hunting, or if he had reasona- 
ble grounds to believe from the amount fur- 
nished, or other circumstances that such was 
the fact, it would, I think, have been a fatal 
bar to this suit. It would be a credit not 
authorized by law and a fraud on the vessel, 
for that is liable only for what is for her 
own use. But if they were originally fur- 
nished in good faith for the vessel's use, the 
creditor is not answerable for a misapplicia- 
tion by the master to which he was not a 
party. To justify a loan on bottomry there 
must be an apparent necessity, and the loan 
must be made in good faith to relieve that 
necessity, but the lender is not affected by 
the master's misapplication of the money. 
Emerigon, CJontrats a la Grosse, c. 4, § 8. 
Admitting, then, that the supplies were thus 
misapplied by the master in this case, if it 
was without the knowledge and consent of 
the creditor, it ought not to afEeet his claim. 

But it is strongly urged that these supplies 



were furnished under a special agreement on 
the personal credit of the master alone. 
This is directly and positively sworn to by 
the master, and if so, it makes an end to 
this case. Modus et conventio vincunt 
legem. But it is as positively and directly 
deniedi by Hunting. It requires some char- 
ity to enable one to believe that both these 
witnesses have sworn fairly; that there was- 
not intentional falsehood in one or the other. 
The only other explanation of the conti-adic- 
tion that I can imagine is that there was a 
conversation on the subject between the par- 
ties without their coming to mutual under- 
standing and agreement; that the master or- 
dered the supplies, intending that the charge 
should be to him personally, but that Hunt- 
ing, not having consented to it, charged them 
to the vessel according to his usual practiee. 
This agreement or convei-sation took place in 
the month of June. Between June and Sep- 
tember the vessel made three trips, and in 
each case supplies were obtained of Hunting. 
Bills of parcels were delivered with the 
goods charged, as the bills in this case, 
against the ship and -owners. They have 
been all paid without objection to the man- 
ner in which they were charged. The sup- 
plies for which this suit is brought were 
charged in the same manner, and bills of 
parcels delivered with the goods, and no ob- 
jection made by the master. Whatever his 
original intention may have been as to pro- 
curing his supplies on his own personal cred- 
it, he must be held to have abandoned 
them. Hunting says that he would not have 
furnished them on the master's credit alone, 
and a creditor is never presumed without 
proof to abandon any of the securities the 
law gives him. My opinion on the whole evi- 
dence is that the libellant is entitled to a de- 
cree in his favor. Decree $69.00 and costs. 



H. D. BACON, The (EABS v.). See Case No, 
4,232. 



Case No. 6,292. 

-lEAD V. GREEN. 

[5 Biss. 311; 1 5 Chi. Leg. News, 423; 18 Int. 
Rev. Rec. 63; 5 Leg. Gaz. 247.] 

Circuit Court, N. D. Illinois. May, 1873, 

Breach op Guaranty — Measure of Damages. 

1. The measure of damages for breach of 
guaranty of the amount due on a note, there 
being no guaranty of payment or collectibility, 
is what the plaintiff has lost by that breach, 
which is the value of a judgment if one had 
been obtained against the makers. 

2. Where the makers were solvent but proved 
payment, the measure is the full amount due 
on the note at the time of bringing suit, as 
stated in the guaranty. 

This was a motion for a new trial, the case 
having been tried by the court without a 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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jury, and th.e issues found for plaintiff [James 
Head]. The suit was brought on a guaranty 
by the defendant, Harley Green, upon a note 
for §500, made by A. King & Co., to plaintiff, 
dated July 18, 1867, payable on demand, with 
interest at ten per cent, and on which there 
was an indorsement of $100, paid January 
30, 1869. The guaranty is in the following 
words: "I hereby guaranty that there is now 
due and unpaid on the within note, the origi- 
nal sum of five hundred dollars and interest, 
except the one iiundi-ed dollars indorsed. 
But it is expressly understood that this guar- 
anty is without liability of any kind on the 
undersigned, except as above, as to amount 
due. Signed, Harley Green." The defend- 
ant being the owner, on December 8, 1870, of 
this note, together with four others for ?o00 
each, made by Mary E. and A. C. King, and 
secured by mortgage, sold the whole to the 
plaintiff for the sum of $2,150, making at 
that time the guaranty sued on. The mort- 
gage was collectible, and plaintiffs knew that 
the makers had nearly completed their ar- 
rangements to pay it, and neither party con- 
sidered the A. King & Co. note of any great 
value. After obtaining the guaranteed note, 
plaintiffs brought suit on it against the mak- 
ers, A. C. and Alpheus King, in Greene coun- 
ty, Iowa, to which the makers pleaded pay- 
ment in full, to defendant, on the 30th of 
January, 1869. Defendant was duly notified 
of this defense, and requested to furnish 
proof to meet it He directed plaintiffs to 
subpoena a son of A. C. King, and Mrs. Mary 
3D. King as witnesses. Both were duly sum- 
moned; the son attended and testified that 
the note was paid; Mrs. King did not attend 
the trial by reason of sickiiess. Defendant 
did not attend the trial, nor iurnish his depo- 
sition, although he was a competent witness, 
nor did plaintiff take any steps to obtain 
his testimony other than by notifying him to 
furnish testimony to meet the defense. The 
case was tried and resulted in a verdict 
against plaintiff, on the ground that the note 
had been fully paid to defendant before he 
transferred the same to plaintiff. The record 
of the suit and judgment in Iowa, as well as 
other evidence of payment, was inti-oduced 
on the trial, and the court foimd that the 
note had actually been paid at the time of 
the guaranty, and that the amount appar- 
ently due could have been collected if judg- 
ment had been obtained against the makers. 

C. H. Lawrence, for plaintiff. 

Miller & Frost, for defendant, as to meas- 
ure of damages, cited Kapelye v. Anderson, 
4 Hill, 472; Hutchins v- McCann, 7 Port 
(Ala.) 94; Braman v. Hess, 13 Johns. 52; 
Shaeffer v. Hodges, 54 lU. 337; Wright v. 
Butler, 6 Wend. 284; Cram v. Hendricks, 7 
Wend. 569; Munn v. Commission Co., 15 
Johns. 44; Raplee v. Morgan, 2 Scam. 561'; 
Hawkinson v. Olson, 48 HI. 277; Case v. 
Hall, 24 Wend. 102; Burt v. Dewey, 31 Barb. 
540; Morgan v. Byerson, 20 111. 343; Crab- 



tree V. Kile, 21 lU. ISO; Caswell v. Coare, 
1 Taunt 566; Joslyn v. Collison, 26 HI. 62; 
Judson V. Gookwin, 37 111. 286; Pitts v. Cong- 
don, 2 Comst £2 N. T.] 352; Peine v. Weber, 
47 111. 41. 

BLODGETT, District Judge. The only 
question now made is as to what is the ti'ue 
measure of damages. The well-established 
rule in actions by indorsees against indorsers 
or guarantors of negotiable paper is, that the 
measure of damages is the amount paid by 
the assignee or indorsee to the guarantor ot 
indorser, with interest. But this rule "has 
been only applied, so far as my examination 
has gone, to cases where there was either an 
express or implied guaranty of payment oi 
coUectabiiity, and I have been unable to find 
from any research of my own, nor has the 
industi-y of counsel on either side fiu-nished- 
me with any adjudged case, or even the 
dictum of a court or text writer, as to what 
is the true measure of damages on the breach 
of a guaranty like this. On a guaranty of- 
payment or coUectabUity, the holder knows 
that if he takes the necessary steps to fix the 
liability of the guarantor, he can recover back 
at least the amount paid for the note, with 
interest; but in a guaranty like this, he has 
no such redress. Here the holder of the 
guaranty takes all the chances of the coUecta- 
bility of the demand. There is no liability 
even by the guarantor in ease the maker of 
the paper proves insolvent, but the holdei* 
must lose all he has paid unless he can col- 
lect from the maker. And it seems to me 
that the measmre of his damages, in case of a 
breach of the contract as to the amount due, 
is what plaintiff has lost by that breach; 
which in this case should be the whole 
amount due on the note at the time suit is 
brought : And it appears to me that one 
weighty reason why this nile should be ap- 
plied to a guaranty like this, is that the 
holder of notes or bills who attempts to ne- 
gotiate them after due, must be presumed to 
know (and he alone) whether there are any 
legal or equitable defenses to the paper he 
purposes to transfer to another. And as he 
assumes no risk in regard to the collectabil- 
ity of the debt, he should at least be held to 
make good his express undertaking that the 
paper represents an honest demand for what 
purports to be due thereon. Can it be sup- 
posed that any person would buy a note with 
such a guaranty unless he understood that 
the gruarantor was holden to make good the 
pledge he gives? pc do not say he is holden 
f go: the full amount due on the note, for the 
maker of the note may be insolvent, and a 
judgment obtained would be worthless, but 
the measure of his liability is the value of 
the judgment if one had been obtained, 
against the maker.] 2 And here it appears 
that the judgment would have been worth the 

* 

2 [From 5 Chi. Leg. News, 423.] 
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full amount, if it had been obtained. Motion 
for new trial overruled, and judgment for 
plaintiff. 



HEAD (MEANY v.). See Case No. 9,379. 



Case Wo. 6,293. 

HEAD T. STARKE. 

IChase, 312; i 3 Am. Law T. Rep. U. S. Cts. 

155.] 

Circuit Court, D. Virginia. Sept., 1870. 
Trustees — Liabilities — Confederate Bonds — 

NoN-ReSIDEXT BeSEFICIAKIES — COSFED- 
ERATE CUUREXCT. 

1. It being agreed that the most prudent and 
-careful business men were in the constant hab- 
it of making investments in Confederate bonds, 
it would seem unreasonable to call in question 
the good faith or prudence of the administrator 
who does likewise. 

2. Especially is this so when such investment 
by an administrator is sanctioned by the state 
court. Even if there had been no such decision, 
this court will not say that the administrator 
ought to be charged, if the investment were free 
from objection on other grounds. 

3. It would seem, however, that where a trus- 
tee held funds in the Confederacy, for the hene- 
fit of parties within and adhering to the United 
States, that an investment of such funds in 
■Confederate bonds will not exonerate such trus- 
tee from accounting for the value of the funds 
invested, to his non-resident cestui que trustees. 

4. Dealing in Confederate currency which was 
imposed on the community by irresistible force 
is essentially different from an actual advance 
of money to the Confederacy itself. In this 
case there was an investment of trust funds, 
entirely voluntary on the part of the adminis- 
trator, on a loan to the Confederate govern- 
ment, to aid it in its efforts to dismember the 
Union. 

5. This administrator paid his trust fund actu- 
ally into the treasury of the Confederate States, 
and received directly from the treasurer a 
Confederate bond for the amount so paid in. 
Such an investment can not receive the sanc- 
tion of a court of the United States. It is in- 
operative as a discharge from responsibility. 

In equity. 

CHASE, Circuit Justice. This is a suit 
In equity, brought to enforce payment by the 
defendant to plaintiffs of their distributive 
shares of the estate of the decedent, John 
Starke. 

The proof shows that the plaintiffs, Ade- 
line Head and Charlotte R. Starke, were 
children, and are the only surviving heirs 
^f John Starke, and that the defendant [Tal- 
ley] had in his hands as administrator on 
January 31, 1860, the sum of seven thousand 
two hundred and forty-nine dollars and 
eighty-eight cents, belonging to the estate. 
It is claimed by the defendant that he subse- 
fluently disbursed considerable sums in pay- 
ment of just claims against the estate, by 
which the balance in his hands was so far 



1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



reduced that on September 20, 1SG3, only the 
sum of five thousand and odd dollars re^ 
mained. 

The defendant states that the records and 
papers of the Hanover county court were de- 
stroyed by fire, and among them the records 
of the settlement by which this balance of 
about five thousand dollars was ascertained. 

It is agreed by counsel that the records In 
sundry cases, in which certain decrees and 
orders were made affecting the balance in 
the hands of the plaintiff, were destroyed by 
the fire mentioned by the defendant; but 
there is no agreement that the record of the 
last settlement on which he relies was thus 
destroyed. 

It appears in proof that the defendant, aa 
administrator, invested five thousand dollars 
in the loan of the states then confedei'ate in 
armed hostility to the United States, and re 
ceived from the officers of the so-called "Con- 
federate Government" a certificate for that 
sum. 

It is not disputed on the part of the defend- 
ant that there must be a decree for an ac- 
count, and that he is liable to the complain- 
ants for whatever balance may be found in 
his hands exceeding the five thousand dol- 
lars. 

The important questions in the case are 
two: (1) Was the investment in the loan of 
the Confederate States one which a pru- 
dent person acting as trustee or adminis- 
trator might make? And (2) was the invest- 
ment being actually made in a loan to a 
politico-military organization formed for the 
piu:pose of overthrowing the union of the 
states under the national constitution, and 
establishing a new confederation in a por- 
tion of those states, one which, under any 
circumstances, can be recognized in xha 
courts of the United States as excusing the 
administrator from accounting for the funds 
in his hands to the parties otherwise entitled 
lawfully to receive them? 

Upon the first question little may be said. 
It must indeed be regarded as already de- 
cided. The court of the state authorized by 
law to consider and sanction investments by 
administrators sanctioned the loan under 
consideration; and it is agreed that the 
most pi-udent and careful business men were 
in the constant habit of making such in- 
vestments. 

It would seem, therefore, to be unreason- 
able to call in question the good faith oi 
prudence of the administrator in the circum- 
stances by which he was surrounded. If 
there had been no decision of the state coiu't 
approving the investment, we could not say 
that the administrator ought to be charged 
if the investment were free from objection 
on other grounds. 

This makes it necessary to consider the 
second question. But we need not examine 
it at length, for in the case of Botts v. Cren- 
shaw [Case No. 1,690], in this court, we held 
that investment even of Confederate curren- 
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cy in Confederate bonds by" an attorney who 
had collected a debt due to a citizen of Ken- 
tucky, in that currency tmder what were con- 
sidered to be justifying circumstances did 
not absolve him from accounting for its 
value, although in that case as in this the in- 
vestment had been sanctioned by a court, 
whose decision but for the abnormal condi- 
tion created by the Rebellion would have 
been conclusive. 

This case, we think, covers the present in 
principle. So in the case of Shortridge v. 
Macon [Case No. 12,812], the circuit court of 
the United States for the district of North 
Carolina, speaking through the presiding 
judge of the court, held that compulsory pay- 
ment to a receiver under an order of a 
court of the Confederate States of a debt 
due to a citizen of Pennsylvania, did not ex- 
cuse the debtor from the duty of paying the 
sum due to the original creditor. 

And we think that these decisions are sus- 
tained by the reasoning of the supreme court 
in the case of Texas v. White, 7 WaU. [74 U. 
S,] 733. Nor is there anything in the case 
of Thorington v. Smith, 8 Wall. [75 U. S.] 
12, which conflicts with the cases of Botts v. 
Crenshaw and Shprtridge v. Macon [supra]. 
In that case the supreme court held that 
contracts stipulating for payment in Confed- 
erate currency "can not be regarded for that 
reason only" as void, but in this case there 
was. something more than the mere use of 
the currency imposed on the community by 
irresistible force. There was an actual ad- 
vance of money to the Confederacy itself. 
There was an investment of trust funds, en- 
tirely voluntary on the part of the admin- 
istrator, in a loan to the Confederate govern- 
ment to aid it in its efforts to dismember the 
Union, and to overthrow the national gov- 
ernment. 

Whatever may have been the motive in- 
ducing such an investment, however it may 
have been warranted by example, or even 
by judicial authority, itself involved in the 
general rebellion, it is impossible that it 
should receive the sanction of- a court of the 
United States. 

We must hold, therefore, the investment 
complained of to be inoperative as a dis- 
charge from responsibility to complainant, 
and will so decree, ordering an account by 
the defendant with the complainants and 
payment of such a sum as may be foimd due. 
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[The case renorted under above title in 3 Am. 
Law T. Rep-'U. S. Cts. 155, is the same as 
Case No. 6,293:] 
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HEALEY V. MARTIN. 

• [Oliver's Forms (Ed. 1842) 483.] 

District Court, D. Massachusetts. May, 1823- ' 

Seamen — Pkotection against Oppression — Au' 
THORiTi OF Master — Disobedience of Ckew. 

[1. A court of admiralty will always be so- 
licitous to protect the rights of seamen, and re- 
dress any injuries and oppression to which they 
may be subjected; but, at the same time, it will 
exercise great care not to sustain any unrea- 
sonable demand on their part, which would 
have a tendency to loosen the ties of that whole- 
some discipline which should be maintained in 
every voyage, especially in long and arduous- 
voyages, such as those to the northwest coast 
of America.] 

[2. It is within the sound discretion of the 
master to judge as to when additional supplies 
of wood and water are necessary, and as to 
what risks should be incurred in procuring 
them; and the court will not be quick to infer 
that he recklessly, or without sufficient cause, 
exposed his men to attacks of savages.] 

[3. The conduct of the master in imprisoning' 
revolted seamen in the , forecastle until they 
promised obedience, as well as his act in sending 
a boat crew for wood and water to an island 
where they were attacked by savages, sustained 
as within the limits of his just discretionary 
authority.] 

[This was a libel by John Healey, a sea- 
man, against William Martin, master of the 
ship Hamilton, for personal injuries while im 
the service of the ship.] 

Samuel L. Knapp, for libellaM. 
Harrison G. Otis, Jr., for respondent. 

DAVIS, District Judge. The libellant was 
a seaman on board the ship Hamilton, of 
which the respondent was commander, on a 
voyage from Boston to the northwest coast 
of America, to Canton, and back to Boston.^ 
The voyage commenced on the 7th of Sept., 
1819, and terminated on the 9th of April last 
More than two years of this long interval was 
spent on the northwest coast of America, and 
it was during that period that the transac- 
tions occm-red of which the libellaijt com- 
plains. The libel alleges the sufferings of 
the complainant, with the rest of the crew, 
from bad and unwholesome food, and a con- 
finement, by orde- of the respondent, com- 
mencing on the 30th of May, 1821, and con-' 
tinued for the space of seventy-two hours, 
without food, drink, air or light. It also al' 
leges a wanton and cruel exposure to the 
savages, in an expedition in. the boat for 
woo'd and water, of which, ' it is asserted, 
there was no want on board the ship at that 
time, and that the libellant was severely 
wounded in an attack made by the savages j 
the respondent, as it is alleged, well know- 
ing their hostile disposition at that time and 
place. 

The respondent, in his answer, admits the- 
confinement, the employment of the libellant 
in the ship's boat, to procure wood and 
water, and the wound received by him in an- 
attack by the savages; but asserts that the- 
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confinement Tvas a just and necessary meas- 
ure to reduce a portion of the crew, among 
whom was tlie libellant, to obedience and 
. return to duty, they having refused to do 
duty on board the ship; retiring to the fore- 
castle, which the respondent caused to be 
closed, after repeated and ineffectual en- 
deavors to prevail on them to return to the 
duties df their station, and that they were 
liberated as soon as they had relented and 
promised obedience. And, as to the injury 
received from the natives, he alleges that it 
was while the libellant was duly and neces- 
sarily engaged in the ship's service, in the 
proper duties of his station, and after every 
prudent precaution, without any fault or cul- 
pable act or omission on the pait of the re- 
spondent. 

It is often difficult to form a satisfactory 
judgment of the real state of facts, in r& 
gard to transactions at sea, which become 
matters of controversy. The evidence is fre- 
quently contradictory, and statements are ex- 
aggerated and inflamed. The difficulty is 
less, however, in the present case, than there 
would appear- reason to apprehend from the 
nature of the dispute, the degree of combina- 
tion which existed, and the collision between 
authority and disobedience. The essential 
features of the transaction in question are 
sufficiently prominent, and leave little room 
for doubt or delay, in regard to the judgment 
which ought to be pronounced on the sub- 
ject 

The confinement of the party of men, 
thirteen in nximber, of which the libellant 
was one, was indeed long and severe; but 
the master was placed in a difficult and dis- 
tx-essing dilemma, by the sudden and de- 
termined revolt of such a large portion of his 
crew. They were in a state of mutiny, and 
unless they could be, by some means, reduced 
to obedience, the consequences must have 
been disastrous. The voyage would have 
been ruined, and the lives of all on board 
were, on that savage coast, in imminent 
danger. There may have been some ground 
of complaint in respect to their food, for a 
short time before the adoption of the cul- 
pable measure to which these men resorted. 
Admitting, however, that the salted halibut, 
with which they were dissatisfied, was not 
according to the fair expectation which they 
might entertain, under their contract, it was 
not so intolerable as these men were disposed 
to represent it. The officers shared this un- 
wholesome diet with the crew; the use of it 
had not been of long continuance; the new 
station, to which they were proceeding, 
might furnish fresh supplies of fish and 
game, and, with the plentiful supply of bread, 
the addition of pork, and occasional messes 
of rice, beans, and flour, to say nothing of 
the cofEee or tea every morning and evening, 
and the weekly allowance of spirits, it is 
difficult to believe that there could be any 
apprehension of *istarvation, or that it was 
pecessary to organize a revolt, to compel a 
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change of provisions, or an additional allow- 
ance. A querulous humor, incident probably 
to long and monotonous voj^age, was unduly 
indulged by the crew. With much greater 
privation than appears to have existed on 
board the Hamilton, there should have been 
more patience and forbearance than was 
manifested by the discontented party of this 
crew; and when the whole history of this 
very long voyage Is examined, there appears 
no reason to believe that real grievances 
would not have been, in due time remedied, 
if it were practicable, without a resort to 
such a desperate expedient as was adopted 
by those misguided men. There was, evi- 
dently, a fixed and resolute determination to 
compel the master of this ship to terms, by 
an obstinate refusal of duty. Without the 
discharge of that duty the ship was evi- 
dently endangered, and no calculation could 
be made of the extent and issue of that 
dangerous proceeding, if the revolters could 
not be persuaded or compelled to submit. 
Conduct so extraordinary demanded, and, in 
my opinion, fully justified the extraordinary 
measures adopted by the commander. Con- 
ciliatory offers were repeatedly made to them, 
and as repeatedly slighted or refused. They 
were confined in the place to which they had 
voluntarily repaired, when their duty and 
the call of their officei-s required them to be 
upon deck; and it was their own fault and 
folly that they were not sooner relieved. 
Severe and painful as this operation un- 
doubtedly was, it is exaggerated in the libel- 
lant's statement. These men were not with- 
out food, for they had a sufficient supply of 
bread, and some of the tampions were occa- 
sionally removed from the apertures in the 
deck, for the admission of air. Captain 
Martin, while in the exercise of the harsh 
measure of coercion, to which he was im- 
pelled by the occasion, had a considerate 
regard to the dictates of hujnanity. Recol- 
lecting that two of the men in the forecastle 
were sick, he immediately sent for them, and 
(to use the language of the log-book) begged 
them to come and live in the cabin, offering 
to give them every thing they should want, 
if it were in the ship. This kind offer was 
refused, and this incident, as well as the 
determination of the man at the helm to 
leave his station, to unite himself with the 
men in the forecastle, and to be confined 
with them, affords striking evidence of the 
strength and extent of the alarming combina- 
tion which existed. 

In regard to the skirmish with the Indians, 
June 3d, 1821^ the complaint, in my opinion, 
is equally groundless. The suggestion of a 
wanton indifference in Captain Martin to 
the safety of his crew, and of a willingness 
to subject them to slaughter by savages, is 
not supported by the evidence. If he were 
destitute of the common feelings of hu- 
manity, a regard to self-preservation alone, 
would have forbidden the exercise of such 
unnatural dispositions. Strong and intern- 
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perate expressions, under excitement from 
misbeliavior, undoubtedly escaped him; but 
the general care of his men appears to haye 
been humane and proper; and the success- 
ful termination of such a long and laborious 
voyage, under peculiar difficulties, afEords 
no inconsiderable indication of his prudence 
and discretion, as well as of his firmness, 
resolution, and self-command. It is said 
that he was warned by Captain Harris of 
the hostile temper of the natives, and cau- 
tioned against going or sending on shore; 
that he had provoked resentment, by retain- 
ing a quantity of oil, said to belong to some 
of the natives, and that there was no neces- 
sity for wood or water, for which the boat 
was despatched. The trade in which this 
ship was engaged, is always more or less 
hazardous, and those who embark in sueia 
voyages may be presumed to make up their 
minds to encounter the difficulties and dan- 
gers incident to the employment. With 
every disposition to indulgence, on the part 
of the olScers, there must be instances of 
inevitable exposure, and he who has the 
responsible office of managing the wh.ole 
concern, must be the best judge in what 
manner -to direct its operations. In the 
exercise of this command, under the vari- 
ous emergencies which occur, his conduct: 
should be candidly estimated, and cruelty' 
or caprice should not be imputed to him 
without the fullest evidence. Captain Mar- 
tin was, indeed, informed that the Indians 
were in a hostile mood. Still it was com- 
petent for him to determine as to the meas- 
ures he should adopt. In regard to the sup- 
posed cause of that irritation, it would be 
unreasonable to impute blame to Captain 
Martin, when the well-known ti-aits of sav- 
age character are considered. The fact of 
their irritation was indeed important, aJid 
required precaution. Such precaution ap- 
pears to have been exercised. Wood and 
water, in the opinion of the master, were 
required, and the boat was sent to procure 
them. The boat was well manned, and well 
armed, and a cautious course was pre- 
scribed in approaches to the shore. The 
officer was directed to look carefully round 
the island, from which wood and water 
were to be procured, and a landing was not 
to be made, if any Indians were seen. Capt 
Slartin, as was justly observed by his coim- 
sel, could not have done more to ensure the 
safety of his men, if they had been his chil- 
dren. As' the boat was about to land, In- 
dians were descried by Capt. Martin, be- 
fore they were seen by his men in the boat. 
He immediately gave the alarm, and or- 
dered the boat to return to the ship. In the 
return she was attacked by the natives in 
two canoes. The daring assault was brave- 
ly repelled; the libellant and one of his 
companions being unfortunately severely 
wounded in the conflict. 

The view taken by some of the men of 
Capt, Martin's preparation to discharge a 



cannon fx-om the ship during the contest, ap- 
.pears to me extx-avagant and groundless. 
It is said it was criminally or most care- 
lessly pointed, and that, if it had been dis- 
charged at the moment intended and in the 
direction given, it must have destroyed some 
of his own people. It would require much 
more evidence of all the circumstances of 
the affair than has been furnished, to bring 
my mind to an adoption of the uncharitable, 
opinion which these men seem to have en- 
tertained on this subject. In the hurry and 
anxiely of such a critical moment, a mis- 
take might have been made; and if the 
cannon had been discharged, and the result 
had been calamitous, still the conduct of 
the master should have received a candid 
and benignant construction. But it was not 
discharged in the direction indicated, and 
the speculations that have been offered as 
to the probable event if it had been fired in 
that direction, are too uncertain, and the 
supposition suggested too palpably gratui- 
tous, to be sustained in the deliberate esti- 
mate which the court is required to make 
on the subject The language used by Cap- 
tain Martin on the occasion, should receive 
a liberal interpretation. The remark was in 
reply to suggestions probably irritating and 
offensive. The general treatment of his men 
does not warrant the construction which has 
been urged. We are to make allowances for • 
the habits of the profession, and for modes 
of speech, in which less is often meant than 
meets the ear. 

It would be unjust to infer a malignant in- 
tent from a strong but hasty expression, 
uttered in a moment of excitement Upon a 
deliberate view of the evidence, I consider 
this. expedition in the boat as a fair appli- 
cation of the discretionary powers of the 
commander of the ship, and as incident to 
the nature of the employment Its results 
furnish no just ground of complaint against 
the master of the ship, much less a demand 
for damages. The men behaved bravely, 
and those who had the misfortune to be 
wounded, are entitled to compassionate and 
generous attention from the owners of the 
ship. Such attention, I can have no doubt 
they will receive, if benevolent offices should 
not be repressed by improper deportment 
on the part of the men. 

The counsel for the libellant has justly 
and eloquently eulogized the hardihood of 
our seamen, by which maritime enterprises 
of uncommon character are successfully ac- 
complished. The energetic spirit by which 
our maritime adventures are extended, well 
merits the commendation. It should be re- 
membered, however, that the crews of our 
ships are not. the only agents in these ardu- 
ous services. The officers partake most 
deeply of the labors and perils which be- 
long to the employment; and from the high 
responsibility which they sustain, their 
minds are constantly exercised by anxieties 
and cares, from which the crew are, in a 
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great degree, exempted. In this voyage we 
have an example of what enterprise and 
perseverance may accomplish; and it is but 
one of many instances of like kind, fur- 
nished by the history of our commerce. 
These interesting pursuits have their sys- 
tematical arrangements, essential to their 
success, which it would be rash, and prob- 
ably ruinous to the trade, to violate or to 
interrupt. 

The best concerted plans for the prosecu- 
tion of these remote and circuitous expedi- 
tions will be defeated if strict discipline be 
not preserved. The cod fishery has its pe- 
culiar character, and may be conducted, as 
it habitually is conducted, with all the fa- 
miliarity and simplicity of domestic econ- 
omy or of rural occupations. The various 
operations at sea and on the fishing-ground, 
are subjects of mutual consultation, and 
the shipper is little more than primus inter 
pares. It is far otherwise on voyages to the 
northwest coast, in which our countrymen 
so early engaged, and which they have so 
perfectly reduced to system. They require, 
in a great degree, the subordination, strict 
obedience, and deference to command, which 
are practised in military regimen. In this 
connection, I cannot but notice a circum- 
stance, incidentally mentioned in the log- 
book of the Hamilton. On the 28 May, two 
days only before the secession of the crew, 
one hundred and thirty canoes were num- 
bered alongside the ship at one time. With- 
out the utmost vigilance, strict subordina- 
tion, and perfect command of the whole 
strength of the ship, assaults from the sav- 
ages and fatal destruction must be expected 
to ensue. The important interests at stake, 
demand the solicitous attention of courts 
deciding on such controversies, not to weak- 
en the great moral tie, without which all 
the machinery of navigation would be use- 
less. It is painful to perceive any symp- 
toms of departure from habits of obedience 
and respect to authority, by which naviga- 
tion and commerce have been so greatly ad- 
vanced. Even in our whaling ships, where 
such irregularities would not be appre- 
hended, we find recently instances of in- 
subordination and revolt, of an alarming 
character. 

In maritime controversies coming under 
the cognizance of the court, it has never, I 
trust, been indifferent to the wrongs and 
injuries which seamen may have sustained. 
In the present case, I have been disposed 
to hear every thing that could be disclosed, 
and the inquiry has been extended beyond 
the usual limits of such investigations. This 
course was considered to be due to the na- 
ture of the complaint, the remote distance 
to which the men were removed from their 
country and friends, and the great length 
of time for which they were engaged. I 
cannot, as appears to me, sustain the li- 
bellant's demand, without implying a sur- 
render of the wholesome discipline which 



should be maintained in every voyage, and 
which, in voyages of this description, is- 
peculiarlS' important With these views of the 
subject, I must dismiss the libel, with costs. 
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HEALY et al. v. MOTHERSHED et al.i 

District Court, N. D. Mississippi. Dec. Term, 
1875. 

Statute of Limitations — Suspension — Civii. 
War. 

[Plaintiff, a citizen of a loyal state during the 
Civil War, is not entitled to the benefit of both 
the supension of the statute of limitations by 
reason of his residence, and the suspension un- 
der a state statute (Act Miss. Dec. 31, 1862) of 
actions of ejectment, but, if not confined to the 
former suspension, must elect one or the other.] 

[This was an action of ejectment by Healy 
& Whitney against Marcellus Mothershed 
and J. J. Allen.] 

J. W. G. & J. H. Watson, for plaintiffs. 
H. A. Barr and L. P. Cooper, for defend- 
ants. 

HILL, District Judge. The question pre- 
sented is as to the proper' judgment to be 
rendered upon the following special verdict 
of the jury: "The jury find from the evi- 
dence that the plaintiffs were the legal own- 
ers of the land described in the declaration 
on the 15th day of May, 1856, sold the same 
to J. W. Matthews, and, to secure the pay- 
ment of the pm'chase money, received from 
him his three promissory notes for the sum 
of §400.00 each, payable one, two, and three 
years thereafter, and executed to him a 
bond for title when the same should be paid, 
which notes remain unpaid. That the land 
was then wild and unoccupied, and so re- 
mained until the 12th day of January, 1858, 
when Samuel Matthews sold the same to 
Allen, the defendant, and put him in posses- 
sion, who, by himself and tenants, have con- 
tinued to occupy the same ever since. That 
Samuel Matthews, at the time he so sold to 
Allen, had no title or claim, legal or equita- 
ble, to the land, but on the 16th day of Feb- 
ruary, 1868, by an agreement in writing with 
J. W. Matthews, agreed to exchange other 
lands for the lands so sold, the deeds o" con- 
veyance to be executed at the conv^.. o'uce 
of the parties. Allen, at his purchase, paid 
one-third of the purchase money in cash, and 
executed his notes for the remainder, in one 
and two years, and took from Samuel Mat- 
thews his bond for title, Matthews stating 
that he had a good title. The notes so given 
for the purchase money were paid at maturi- 
ty, and on the 12th day of March, 1860, Sam- 
uel Matthews executed to Allen a deed of 
conveyance to the land. Allen had no knowl- 
edge of any defect in his title until shortly 

1 [Net previously reported.] 
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before the commencement of this action, and 
held and claimed the land adversely to all 
other persons from the time he "went into 
possession under his purchase, as he under- 
■ stood his occupancy. That Allen, by himself 
and tenants, has placed on said land im- 
provements, of the value to said land amount- 
ing to $3,400.00, and that the use and occupa- 
tion of said land for the past six years has 
been worth ?3,47o.00, and" that said land is 
now worth $5,000.00. The jury further find 
that plaintiffs are now and always have been 
citizens and residents of the state of Mass. 
That if, in the Judgment of the court, the 
holding possession of the land, as aforesaid, 
was an adverse holding, so as to entitle 
the defendant Allen to the benefit of the 
statute of limitations of ten years, the jury 
find the Issues in favor of the defendant; 
^but, if not, they find the issues in "favor of 
' the plaintiffs, and assess as damages for use 
and occupation, over and above the value of 
the improvements aforesaid, the sum of 
$75.00." 

The main question presented is as to the 
time the possession of Allen became adverse to 
plaintiffs, so as to entitle him to the benefit 
of the statute of limitations. It is insisted 
for defaidants that it commenced from the 
time Allen took possession, in January, 1858, 
under his purchase; and, by plaintiff's coun- 
sel, that it did not commence until the ex- 
ecution of the deed, March 12, 1860. An ex- 
amination of the authorities and adjudicated 
cases leaves it a matter of some doubt as to 
whether or not Allen, having accepted the 
deed of Samuel Matthews after the written 
agreement between Samuel Matthews and 
Josepli Matthews, will not be held as holding 
subordinate to the title of plaintiffs, until the 
execution of the deed, after which it is ad- 
mitted to be an adverse holding to the rights 
of all others. Had there been no agreement 
entered into between Samuel and Joseph Mat- 
thews, then, Allen holding under his contract 
with Samuel Matthews up to the execution 
of his deed, the possession would undoubted- 
ly have been adverse to the plaintiffs' title, 
from the time he went into possession. The 
question is, could Samuel Matthews have 
placed him in a worse condition by a private 
agreement, of which Allen knew nothing? 
Although not clearly satisfied, I am inclined 
to the opinion he could not, and that notwith- 
standing Allen would be entitled, if neces- 
sary, to avail himself of the benefit of this 
agreement, that he is not compelled to be 
prejudiced by it when he does not seek its 
aid; but, under the finding of the jury, I 
do not deem it necessary to decide this ques- 
tion the one way or the other. 

From the date of the deed, 12th day of 
March, 1860, to the 8th day- of May, 1875, 
when this action was commenced, a period of 
15 years, 1 month,, and 17 days elapsed, and 
would constitute a complete bar, unless the 
deduction of the time the statute of limita- 
tions was suspended from this period reduced 
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it to less than ten years. The plaintiffs* coun- 
sel insist that the statute was suspended 
from the 19th of April, 1861. to the 2d of 
April, 1867. The jury, by their verdict, have 
found that the plaintiffs are, and always 
have been, citizens and residents of the state 
of Massachusetts, — consequently, citizens of 
one of the loyal states dmring the late war. 
The supreme court, in the case of The Pro- 
tector, 12 Wall. [79 U. S.] 700, settled the 
time the statutes of limitation became sus- 
pended in this state, as against citizens of 
the loyal states, by means of the war, to be 
the 19th of April, 1861, and the time when 
they again became operative to have been 
the 2d of April, 1866. That the plaintiffs are 
entitled to this deduction of time, there is 
no doubt; which- a, party then a citizen of 
the state could not have claimed against an- 
other citizen of the state. The period which 
elapsed from the 19th day of April, 1861, to 
the 2d day of April, 1866, is 4 years, 11 
months, and 13 days, which deducted from 
15 years, 1 month, and 17 days leaves 10 years, 
2 months, and 4 days; so that, under this 
claim of suspension, more than 10 years elaps- 
ed from the execution of the deed to the 
commencement of the action, after deduct- 
ing the time the statute was suspended, and 
consequently the action is barred. But it is 
insisted the. statute was suspended by reason, 
of the act of the legislature, and that plaim 
tiffs are entitled to avail themselves of thisi 
act, to avoid the bar set up. Let us exam- 
ine, and see how that is. 

The act approved January 29, 1862 [Laws: 
Miss. 1861-62, p. 235], did not suspend ac- 
tions of ejectment, but the act approved De- 
cember 31, 1862 [Laws Miss. 1862-63, pL 
96], did. Admitting that plaintiffs are en- 
titled to the benefit of this act, we find that 
from the 31st of December, 1862, to the 2a 
of April, 1867, was a ^period of 4 years, 3 
months, and 1 day, which period deducted 
from 15 years, 1 month, and' 17 days, leaves 
'a period of 10 years, 10 months, and 16 days, 
— more than a sufficient time to complete 
the bar. But it is insisted that plaintiffs are 
entitled to avail themselves of both these 
suspensions, commencing with the suspen- 
sions by reason of the residence of the parties-, 
and the existence of the war, and ending 
with the statute of limitations. I am satis- 
fied that this position cannot te maintained, 
but that plaintiffs must elect one or the other, 
if not confined to the rule laid down by the 
supreme court for their benefit, and, whether 
relying upon one or the other, the deduction 
falls short of reducing the time the statute 
runs to less than 10 years; conseauentlv. the 
bar by the statute' must he held complete, 
and the judgment upon the special finding 
of the jury be for the defendants. This, m 
my opinion, is not only the law, but the 
equity, of the case. The proof shows that^ 
had plaintiffs .proceeded in proper time, they 
would have collected the purchase money 
from Joseph Matthews, and thus have avoid- 



HEALY (Case No. 6,297j 



[11 Fed. Cas- page 902] 



ed any difficulty in Allen's title, and if they 
had commenced their action of ejectment in 
a. reasonable time, and ejected Allen, he could 
have recovered from Samuel Matthews, his 
vendor, the purchase money paid by him, 
■with interest; but, by delaying until Samuel 
Matthews' insolvency and death, were Allen 
now ejected, he would be left without remedy. 
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Case ISTo. 6,297. 

HEALY V. PREVOST. 

[8 Reporter, 103; 25 Int. Rev. Rec. 240; 6 

Wkly. Notes Cas. 579; 8 Gent. Law J. 

445; 27 Pittsb. Leg. J. 6.] i 

Circuit Court, E. D. Pennsylvania. April 4, 

1879. 

Jdrisdiction — Circuit Coukt— Amount Invol.ved 
— Deci/Aration— Common Counts— Bill op Par- 
ticulars — Removal of Cause to Federal 
Court — Voluntary Appearance in State 
Court — Interpleader. 

1, The limit of the jurisdiction of the circuit 
court as to the amount involved is to be deter- 
mined by the amount laid in the declaration, 
and when it consists of the common counts, by 
the amount in the bill of particulars. 

2. One brought into a state court by an order 
to interplead, made on the motion of the original 
defendant, will not be regarded as voluntarily 
before the court and waiving his right of re- 
moval, and, if otherwise qualified, may remove 
the cause into which he has been brought to the 
circuit court. 

rCited in Wehl v, Wald, Case No. 17,356; 
Bailey v. New York Sav. Bank, 2 Fed. 18.] 

Rule to remand cause to state court This 
was an action of assumpsit originally brought 
in the common pleas of Philadelphia by 
Healy against the Jefferson Oil Company, 
both plaintiff and defendant being citizens 
of Pennsylvania. The declarations consisted 
of the common counts only, the damages 
claimed being $5,000. The bill of particu- 
lars, however, claimed only $1,591.35, which 
sum was composed of two items, one of $1, 
375.90, and the other of $215.45, arising out 
of different transactions. Before plea filed 
the original defendant petitioned the court 
for an interpleader between Healy and Pre- 
vost, who, it was averred, had, before action 
brought, filed a bill in equity against the oil 
company in the circuit court in respect to the 
item of $1,375.90, and who, it likewise aver- 
red, was about to bring an action against 
it in respect to the smaller item; the peti- 
tion also alleged that the larger sum had in 
obedience to an order of the circuit court 
been paid into the registry of said court, 
leaving only the sum of $215.45 In the de- 
fendant's hands out of the amount originally 
claimed by Healy, which sum the defendant 
prayed leave to pay into court. A rule to 

1 [Reprinted from 8 Reporter, 103, by permis- 
sion; 8 Cent. Law J, 445, contains only a par- 
tial report.] 



show cause having been granted, an order 
was made granting the prayer of the peti- 
tion, neither Prevost nor Healy appearing, 
and Prevost was substituted on the record as 
defendant. Prevost, being a citizen of New 
Jersey, then filed a petition and bond for a 
removal of the cause to ihe circuit court, and 
removed it accordingly. The plaintiff then 
took the present rule. 

A. Sydney Biddle showed cause. 

The amount in controversy here brings the 
cause within the act of congress. It is not 
merely the $215.45 which at the time of re- 
moval remained in the hands of the original 
defendant, but the sum named in the bill of 
particulars. The amount in controversy for 
the purpose of giving jurisdiction is the 
amount named in the declaration. Gordon 
V, Longest, 16 Pet [41 U. S-] 97; Sherman 
v. Clark [Case No. 12,763]; Postmaster Gen- 
eral V. Cross [Id. 11,306]; Martin v. Taylor 
[Id. 9,160]. When the narr. consists of the 
common counts, the amount is fixed by the 
bill of particulars. After the order for pay- 
ment into court which reduced the sum In 
the defendant's hands to less than $500, the 
plaintiff might have amended his bill, but he 
did not do so. The order of the common 
pleas granting an interpleader was general 
and not confined to the smaller sum. Pro- 
vost's consent to the order of interpleader 
does not deprive him of his right to remove. 

L. Wain Smith, for the rule. 

The defendant came voluntarily Into the 
state court and consequently waived his right 
to a removal of the cause. West v. Aurora', 
6 Wall. [73 TJ. S.] 139; Dill. Rem. Causes, 
§ 13, and note. The controversy is for less 
than $500. The common pleas clearly Intend- 
ed Its order to apply to the $215.45 only, as 
the remainder of the sum nad been pam mto 
the registry of another court The court 
would take judicial notice of the latter fact, 
and not make an order where the res upon 
which It wouldNjperate was within the jm-is- 
diction of another sovereignty. Though as 
between the original parties the sum in con- 
troversy is deterrrilned by the bill of particu- 
lars, yet as to Prevost the sum Is determined 
by writ bringing him upon the record, i. e. 
the interpleader order. 

BUTLER, District Judge. The plaintiff's 
claim, as it appears from the bill of pai'ticu- 
lars filed, is for upwards of $1,500. And this 
is the amount involved in the issue joined 
with Mr. Prevost It is true that the origi- 
nal defendant in the case has paid $1,375 of 
this sum into the circuit court But the 
claim of the plaintiff is not abated thereby. 
It is not improbable that the Issue was in- 
tended to be joined on the $215, the remain- 
der of the claim, but it is not so done. We 
cannot regard Mr. Prevost as voluntarily in 
the com-t of common pleas, and not therefore 
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entitled to the benefit of the statute which he 
invokes. He was called in by the rule to in- 
tei-plead, and although he subsequently as- 
sented to the rule being made absolute, I 
think he should be regarded as if in under a 
summons. Rule discharged. 
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HEARD V. ROGERS et al. 

p. Spr. 556; i 17 Law Rep. 442.] 

District Court, D. Massachusetts. Oct, 1854. 

Shipping Akticlbs— New Clause. 

1. "Where a new clause in the shipping articles 
is relied upon, to repel a claim for wages, it 
must be pleaded. 

2. If not pleaded, the court must infer that 
the articles are in the usual form. 

3. A new clause in the shipping articles, in 
derogation of the general rights of a seaman, 
will be inoperative, unless explained to him, 
and an adequate compensation therefor he re- 
ceived by him. 

This was a cause of subtraction of wages, 
promoted by the chief mate of the ship Co- 
lumbia, of Salem, against the owners, one of 
whom was also the master. The voyage was 
from Boston to San Francisco, and thence to 
Calcutta, and back to the United States. The 
Ubellant left the vessel in San Francisco, 
and claimed wages to the time of leaving. 
The shipping articles contained this clause: 
^'Wlth an express condition, that if any of 
the crew desert, or leave the- ship, at Call' 
fornia, or Calcutta, without a written dis- 
xiharge from the master, they shall forfeit all 
wages due them." 

R. H. Dana, Jr., for libellants. 
W. C. Endicott, for respondents. 

SPR AGUE, District Judge. Two defences 
are set up against the demand for wages; 
one, the allege.d misconduct of the libellant, 
in endeavoring to induce several of the crew 
to leave the vessel at San Francisco, and the 
other, that he himself left the ship, without a 
written discharge from the master, and has 
thus forfeited his wages, uiider the new 
£lause in the shipping articles. (His honor 
reviewed the evidence upon the first point, 
nnd said that he thought the charge was not 
proved, and proceeded.) On the second head, 
it is proved by the Ubellant, that he left with 
iihe verbal permission of 1iie master; and a 
paper is introduced, written in pencil, and 
signed with the initials of the master, which 
it is contended was a written discharge. 
There are also other objections to giving ef- 
fect to the clause. It is urged for the libel- 
lant— 1st That the want of a written dis- 

. 1 [Reported by F. E. Parker, Esq., assisted by 
•Charles Francis Adams, Jr., Esq., and here re- 
jiHnted by permission.] 



charge is not sufficientiy pleaded. 2d. That 
it has been waived by the admission, with- 
out objection, of parol proof of a discharge. 
3d. That the word "crew" was not intended 
(in this case) to include the chief mate. 4th. 
That being an unusual stipulation, of a se- 
vere dtiaracter, in derogation of the general 
rights of seamen, it should not be permitted 
to operate, without proof that the party sign- 
ing the articles had his attention called to 
the clause, or otherwise knew of its existence 
and efEect These objections must prevail. 
The answer does not state that there was any 
such clause in the articles, and only alleges 
that the libellant left "contrary to the ship« 
ping articles." This is not sufficient 'notice 
to tie libellant, either of the existence of this 
clause, [if he was, as he says, ignorant of 
it,] 2 or that the respondents intended, to re- 
ly upon it From the pleadings, the com*t 
could only infer that the shipping articles i 
were in the usual form, and .that the allega- 
tion meant only that he left without permis- 
sion, before the voyage was ended. Such 
clauses, so imusual, so severe in their opera- 
tion, and so littie likely to be anticipated or 
looked for by the crew, are to be dosely 
scrutinized. There is no evidence, as to 
when, or how, the libellant or any of the 
crew signed the articles, or that lie, or any of 
them, knew that the clause was there; and 
it is in proof, that it was put in by the special 
direction of one of the owners, and not in 
the presence of any of the crew. This alone 
would be decisive. For without proof thai 
the clause was made known to, and under- 
stood by the crew, and that they received an 
adequate consideration for its introduction, 
it must be inoperative. 

Decree for the libellants, the cause being 
referred to a master, to examine the ac- 
counts and report upon the balance of wages 
due. 



Case "No. 6,299. 

HEARN V. EQUITABLE SAFETY INS. 00. 

[3 Cliff. 328.] 1 

Circuit Court D. Massachusetts. Oct Term, 
1870. 

TkiaIi op Causes without a Jubt — Marixb In- 

SUBAXCE — Usage — Cohkespondence as 

Evidence. 

1. Issues of fact in civil cases in any circuit 
court may be tried and determined by the court 
without the intervention of a jury whenever 
the parties, or their attorneys of record,' file 
with the clerk a stipulation waiving a jury. 

2. The terms in a policy of insurance were 
"to a port of discharge in • Cuba and at and 
thence to a port of advice." Held, that the poli- 
cy protected the insured in a voyage from the 
port of loading to a port of discharge in Cuba, 
and at and thence to the port of advice. It 
cannot he made to giye any further protection 
witiiout adding words to the contract 

2 [From 17 Law Rep. 442.] 

1 [Reported by William Henry Clifford, Esq. 
and here reprinted by permission.] 
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3. Depositions offered to show that on a voy- 
age of this kind the vessel might, under a usage, 
go to a second port in Ouba to load, were admit- 
ted de bene esse. 

4. It does not establish a usage that vessels 
have the right to so go to a second port in Cuba 
and load, under a policy in the terms of this 
one, to show that Cuba charters from Liverpool 
and back contain an express stipulation that 
the charterers shall have the option of a second 
port of loading. Matter of contract and usage 
or evidence of usage are quite different. 

5. Correspondence between insurer and in- 
sured prior to the execution of the policy is in- 
admissible to vary the terms of the policy, but 
the court thought it proper to examine the let- 
ters. 

6. Whether the policy was drawn in accord- 
ance with the contract disclosed by the letters 
is not a question for determination in a suit at 
law; it must be understood in this case in this 
form that all negotiations antecedent to the 
date of the policy were merged in the written 
instrument. The policy only authorized a voy- 
age to a port of discharge in Cuba, and at and 
thence to port of advice. 

[This was an action of assumpsit brought 
on a contract of marine insurance by George 
Hearn against the Equitable Safety Insur- 
ance Company.] 

B. E. Curtis and Walter Curtis, for plain- 
tiff. 
Hntchins & Wheeler, for defendants. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Issues of 
fact in civil cases in any circuit coxu:t may 
be tried and determined by the court without 
the intervention of a jury, whenever the par- 
ties or their attorneys of record file a stipula- 
tion in writing with the clerk of the court 
waiving a jury. 13 Stat. 501. Pursuant to 
that provision the parties in this case, as 
well as in the preceding one, filed a written 
stipulation submitting the controversy, both 
law and fact, to the determination of the 
court It is an action of assumpsit on a 
policy of insurance, dated May 11, 1866, to 
recover the sum of four thousand dollars, in- 
sured "on charter of bai*que Maria Henry at 
and from Liverpool to a port of discharge in 
Cuba, and at and thence to port of advice 
and destination in Europe." 

By a comparison of the terms of the policy 
in this case with the terms of the policy in 
the case just decided, it will be seen that 
the only difference between the two is rather 
in favor of the defendants in the present 
case, as the policy is, "to a port of discharge 
in Cuba, and at and thence to- port of ad- 
vice," while in the other the language of the 
policy is "to port in Cuba and at and thence 
to port of advice." Well expressed as the 
terms of the policy are, it is clear that 'bj 
its true construction the policy protects the 
insured in a voyage from the port of loading 
to port of discharge in Cuba, and at and 
thence to port of advice, and it is equally 
clear that it cannot be held to give any fur- 
ther protection without adding words to the 



contract which it does not contain, as the 
intention of the parties is as plainly and un- 
ambiguously expressed as it can be by any 
form of expression which our language af- 
fords. Under that policy the vessel was only 
justified in going to her port of discharge in 
Cuba, and thence to Europe, and her home- 
ward voyage was to commence at her port 
of discharge. Where the parties express 
their intention in clear and unambiguous lan- 
guage, courts of justice are bound by what 
the parties have written, and all the authori- 
ties which sustain the conclusion of the court 
in the preceding case are alike applicable in 
the construction of the policy in the present 
case- Evidence of usage in such a case can- 
not be admitted, as the terms of the contract 
are incapable of any other meaning than that 
which is plainly expressed by the language 
which the parties have employed. Different 
views were entertained by the plaintiff, and 
he offered In this ease the same depositions 
to prove the alleged usage, that the vessel in 
such a voyage might go to a second port to 
load, as were offered in the preceding case, 
and they were admitted de bene, subject to 
the same conditions. Suffice it to say, as 
was remarked in the other case, the wit- 
nesses proved that in all Cuba charters from 
Liverpool and back, the express stipulation 
in the charter party is that the charterers' 
shall have the option of a second port of 
loading. They show the fact to be that ves- 
sels in that trade do ordinarily have leave to 
use two ports, but the evidence does not 
show that they have that privilege by force 
of any usage. On the contrary, every wit- 
ness who says anything upon the subject, or 
nearly every one, states that the privilege 
of the second port is conferred by virtue of 
the express tenns of the charter party. Con- 
tract is one thing, but usage or evidence of 
usage is another, and a very different thing. 
Usage -will not make a contract, nor is the 
evidence of it admissible to incorporate into 
a contract any right or privilege to either not 
conceded or secured by its terms. If exam- 
ined with care it will be seen that the evi- 
dence does not prove that there is any usage 
that a vessel under a policy whose terms are 
to port of discharge in Cuba, and at and 
thence to port of advice in Em-ope, may go 
to a second port in Cuba to load. 

Nothing of the kind is shown by the depo- 
sitions offered in evidence, and without proof 
to that effect it cannot be pretended that the 
plaintiff can recover in this case. Corre- 
spondence between the parties which took 
place antecedent to the execution of the 
policy, was offered in evidence to show that 
the voyage intended to be covered by the 
policy was such an one as the plaintiff as- 
sumes is now covered by its terms. Al- 
though such evidence is inadmissible to en- 
large or diminish the terms of a written 
instrument, still the court has thought it 
proper to examine the letters produced. They 
are brief and explicit, and it is impossible to 
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read them Tvithout being satisfied that th.e 
parties at that time contemplated the insur- 
ance of a charter from Europe to Cuba and 
baclc to Europe. Such certainly was the 
proposal made by the plaintiff in his letter 
of the 2d of May, 1866, and the defendants 
by their letter to the plaintifC of the 8th of 
May following, agreed to "write upon the 
charter of the barque Maria Hem-y as pro- 
posed by you from Europe to Cuba, and back 
to Em'ope" at the rate therein named. Such 
was the plain language of the first two let- 
ters, and the defendants in the same letter 
added, "It is worth something, you 3mow, to 
cover the risk at port of loading in Cuba," 
and to that letter the plaintiff on the 9th of 
that month r'eplied, "I accept of your propo- 
sition in reference to the insurance of the 
charter of the barque ^laria Henry. Please 
insure four thousand dollars, three and a 
half on the charter valued at sixteen thou- 
sand dollars at and from Liverpool to Cuba 
and to Europe via a market port for orders, 
where to discharge," and without further 
correspondence, so far as appears, the pres- 
ent policy was executed. Whether the pol- 
icy in the suit before the com't is drawn in 
accordance with the contract of insurance is 
not at this time a question for consideration 
as in a suit at law; it must be understood 
that all the preliminary negotiations were 
merged in the written instrument, and of 
course- such correspondence ° cannot be re- 
ceived to vary the contract as evidenced by 
the policy, and must be laid out of the case. 
Tested by the terms of the policy as it now 
reads, it onlj^ authorized a voyage to port of 
discharge in Cuba, and at and thence to port 
of advice, and under that contract the vessel 
was not justified in going to other ports in 
Cuba, as she might probably have done, if 
the policy had covered a voyage from Liver- 
pool to Cuba and at and thence to port of 
advice. Judgment for the defendants. 

[See Cases Nos. 6,300-6,302.] 
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HEABN V. EQUITABLE SAFETY INS. 00. 

[4 Cliff. 192.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1872.2 

Courts op Equity — Power to Reform Poliot 

OF INSDBANOE — SETTLED PoRM OF CHARTER — 
tTSDER WRITERS — BePRESESTATIOHS — WARRAN- 
TIES. 

1. Courts of equity possess the power to cor- 
rect mistakes in policies of insurance, even to 
the extent of changing the most material 
clauses; but the power should be exercised with 
great caution, and only when the proof is entire- 
Jy satisfactory. 

2. Where an instrument is intended to carry 
into effect an agreement, whether in writing 
or by parol, but by mistake of the draftsman, 
either of law or fact, does not fulfil, or violates, 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 20 ^fVall. (87 U, S.) 494.] 



the manifest intention of the parties, equity 
will correct the mistalie so as to produce con- 
forinity of the instrument to the agreement. 

3. When there is a settled form of charter 
in a particular trade, underwriters are bound 
to know the customary stipulations of a charter 
in that trade, and when informed by an appli- 
cant that the vessel is chartered in such trade, 
the contract of insurance must be considered to 
he made with the understanding that the char- 
ter is framed in the usual way, unless the cor- 
respondence leads to a different conclusion. 

4. In their letter of acceptance of the pro- , 
posed insurance, the underwriters said that it 
was worth something to cover the risk at -the 
port of loading. Hdd, this implied that it was 
not to be the same as the port of discharge, 
and knowing that the outward cargo was coa!, 
the underwriters were bound to know that char- 
ters for such voyages usually contained a stipu- 
lation allowing a second port for loading the re- 
turn cargo. 

5. Equity will reform a policy not containing 
such a permission when, as in iiis case, the an- 
tecedent correspondence of the parties showed 
that the complainant intended to secure such 
protection, and that the respondent knew such 
to be his understanding. 

6. When the contract is agreed to, whatever 
it, by fair interpretation, includes, the under- 
writers are bound to insert in the policy, and if 
they omit to do so, the insured has a right to 
insist upon strict conformity to the original 
agreement. 

7. A misrepresentation in insurance is a false 
representation of a material fact by one of the 
parties to the other, tending directly to induce 
such other to enter into the contract, or to do 
so on less favorable terms to himself, when 
without the misrepresentation such other party 
might not have entered into the contract at all, 
or done so on different terms. 

8. Applicant's letters to the underwriters 
stated that the vessel would take, on her out- 
ward voyage, her register tonnage of coal, but 
she did carry more than that quantity. Eeld, 
not a material misrepresentation. 1. Because 
the letters, when properly construed, did not 
amount to a representation that the cargo did 
not exceed that amount. 2. Because the repre- 
sentation was not material to tiie risk, she was 
not overloaded, nor was the voyage prolonged 
or risk increased thereby. 3, Because the rep- 
resentation had no effect in determining the un- 
derwriters whether to insure or not. 

9. Representations are collateral and inci- 
dental to the contract of insurance; warranties \ 
are stipulations forming part of it, and are con- 
strued as conditions-. 

10. Extraneous statements, not introduced in- 
to the policy, are regarded as collateral .to the 
contract unless expressly referred to in the 
samp. If so referred to, they acquire the char- 
acter of warranties. 

11. When a provision was made in a policy 
to indemnify the respondents, if the cargo of 
coal exceeded the registered tonnage, and wbere 
it was clear that the insurers did not regard 
the applicant's statement, as to quantity, as 
founded on positive knowledge. Eeld, that the 
stipulation, 'outward cargo of coal not to exceed 
registered tonnage," was not a material mis- 
representation. 

12. Policy reformed to agree with the corre- 
spondence of the parties. 

[See note at end of case.] 

Bill in equity to reform a policy of in- 
surance. An action of assumpsit was first 
brought on the policy, and the case was 
heard and decided by ClifiEord, J. (Oct Term, 
1870 [Case No. 6,299]). 
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Insurance on charter of barque Maria Hen- 
ry was granted by the respondents on the 
11th of May, 1S66, in the sum of ?4,000, 
"at and from Liverpool to a port of discharge 
in Cuba, and at and thence to port of aiivice 
and destination in Europe." When the ap- 
plication for the policy was made, the barque 
was at Liyerpool, and it appears that she 
loaded at that port with a cargo of coal, 
and having been regularly cleared there, she 
proceeded thence, without diflSculty, on her 
outward voyage to the port of St. Jago de 
Cuba, where she discharged her outward car- 
go, and, having accomplished that object, she 
sailed thence to Mansanilla, another port in 
Cuba, and there took on board a cargo of the 
products of the island; and on the 13th of 
September sailed thence for Europe, via Fal- 
mouth for orders, and on the 18th of the 
same month was totally lost, by perils of 
the sea, on her return voyage. Due notice 
of the loss which was admitted, was given to 
the respondents; but they refused to pay the 
amount insured, or any part of the same, 
upon the ground that the barque, without any 
justifying cause, departed from the pre- 
scribed course of the voyage as described in 
the policy mentioned in the bill of complaint. 
The refusal to pay was based solely upon 
the ground that the barque, after she dis- 
charged her outward cargo, went to a second 
port for a return cargo, and this court, in the 
suit at law founded upon the policy, was of 
the opinion that the plaintiff [George Hearn] 
could not recover, as the going to a second 
port to load was not authorized by the terms 
of the contract, and amounted to a deviation 
that, tested by the words of the policy, was 
certainly a departure from the regular and 
usual course of the voyage therein specified, 
and inasmuch as it was volxmtary and with- 
out actual necessity, or any cause recognized 
by the law of insurance as reasonable, it 
must at law be regarded as a departure, and 
as an answer to any legal claim made by the 
plaintifiE, The complainant was a part-owner 
and agent of the barque, and he alleged that 
the master of the barque, on the 5th of April, 
1866, chartered her to one John Meek for a 
round voyage from the port of Liverpool to 
the island of Cuba, and thence to return to 
a market port in Europe for orders where to 
discharge; that a charter party to that efEect 
was signed by the master, in which it was 
agreed that the barque should, in the course 
of the voyage, visit two ports in the island of 
Cuba; that being informed that the barque 
was so chartered, and that she would carry a 
cargo of coal on her outward voyage from 
Liverpool, he made application, by a letter 
bearing date May 2, 1866, to the corporation 
respondents, to insure the sum of ?4,000 on 
the charter of the barque, valued at §16,000, 
provided the premium to be charged therefor 
by the company should not exceed three per 
cent., the voyage for which the charter was 
granted being described in the letter in the 
words following, to wit: "Voyage from Liv- 



erpool to Cuba and to Europe, via Palmoutl 
for orders where to discharge," adding, "She 
will take her register tonnage of coal tc 
Cuba'." By that letter the respondents were 
requested to insm:e on the charter of the 
barque, and were informed that the voyage 
was from Liverpool to Cuba, and to Europe 
via Falmouth for orders where to discharge, 
and that she would take her register tonnagf 
of coal to Cuba. The reply of the respond- 
ents, dated May 4, 1866, showed that they 
fully understood the nature of the applica- 
tion, as they said in their reply, "We can- 
not w^rite the charter of barque Maria Heni*y 
at your rate, viz., three per cent, including 
Coals from Liverpool to Cuba. Our rate will 
be four per cent, for the voyage, to include 
coals." On the 7th of the same month the 
plaintifE replied, repeating the statement that 
the barque would take her register tonnage 
of coal to Cuba, and insisting that the re- 
spondents, if they took the whole matter into 
consideration, ought to take the risk at three 
per cent, or at four per cent, and one and 
a half per cent, to be returned if no loss. 
Evidently the respondents reconsidered the 
matter, as they responded as follows, on the 
succeeding day: "We will write upon the 
charter of the barque as proposed by you, 
Europe to Cuba, and back to Europe, at three 
and a half per cent net It is worth some- 
thing, you know, to cover risk at port of 
loading in Cuba," and concluded by saying, 
"We cannot take the risk at any lower fig- 
ure." Distinct notice was given to the re- 
spondents, in the first letter of the plaintiff, 
that the subject of insm-ance wa^ the charter 
of the barque, that the voyage was from Liv- 
erpool to Cuba, and to Europe, via Falmouth 
for orders where to discharge, and that the 
barque would take her register tonnage of 
coal to Cuba. Much stress was laid by the 
respondents upon the fact that the outward 
cargo was to be coal; because they said in 
their reply to the first letter of the plaintiff, 
"We cannot write the charter at three per 
cent, including coals from Liverpool to 
Cuba," adding, in conclusion, "Our rate will 
be four per cent, for the voyage, to include 
coals;" showing conclusively that, in their 
view, the rate ought to be higher because the 
vessel was to carry her register tonnage of 
coals. Evidence was introduced by the plain- 
tiff, showing that charters for such a voyage 
almost invariably contain a stipulation, au- 
thorizing the vessel to go to a second port to 
load, and some of the witnesses, of great ex- 
perience, testified that they never knew a 
charter in that trade which did not contain 
such a stipulation. Such a provision was in 
this charter, and the correspondence afforded 
clear evidence that both parties intended that 
the contract should embrace that risk as a 
part of the voyage. 

Walter Curtis and B. E. Curtis, for com- 
plainant 
John C. Dodge, for respondents. 
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Before OLIPFOKD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Courts of eq- 
uity unquestionably possess tlie power to cor- 
rect mistakes in policies of insurance, even 
to the extent of clianging the most material 
clauses therein which are the subjects of 
special agreement; but the settled practice 
is that the power should be exercised with 
great caution, and only in cases where the 
proof is entirely satisfactory. Oliver v. Mu- 
tual Commercial Marine Ins. Co. [Case No. 
10,498]. Where an instrument is drawn and 
executed, which professes or is intended to 
carry into execution" an agreement, whether 
In writing or by parol, previously entered in- 
to, but which by mistake of the draftsman, 
either of fact or law, does not fulfil, or vio- 
lates, the manifest intention of the parties to 
the agreement, equity will correct the mis- 
take, so as to produce a conformity of the 
instrument to the agreement Hunt v. Rous- 
manier, 1 Pet [26 U. S.] 12. Underwriters 
are in general bound to know the course of 
the trade which they insure, and cannot re- 
sist a claim for loss, otherwise valid, upon 
the ground that they were ignorant of it un- 
less a contrary intention is expressed in the 
policy, or is to be implied from, the language 
employed. Vallance v. Dewar, 1 Camp. 508; 
Noble V. Kennoway, 2 Doug. 513; 1- Duer, 
Ins. 196, 197. 

Deviation Is the defence in this case, as the 
evidence to establish the defence is that the 
barque, after she went to St Jago de Cuba, 
and there discharged her outward cargo, pro- 
ceeded thence to Mansanilla for her return 
cargo, before she sailed for Europe. At- 
tempt was made by the plaintiff in the suit 
at law, to show that the usage of the trade 
justified the owners of the insured vessel in 
sending her to a second port for a return car- 
go, and that such an act did not constitute a 
deviation within the meaning of that term in 
the law of insurance. Nothing of the kind 
is expressed in the policy, and the court was 
unable to adopt the views of the plaintiff, for 
two reasons: 1. Because the testimony in- 
troduced did not prove the alleged usage. It 
showed that charters in that trade almost 
invariably contained authority^ to go to a 
second port to load; but it did not show that 
as between the insurer and the insured, the 
vessel possessed any such authority, unless 
it was expressed in the policy, or to be im- 
plied from the language employed. 2. Be- 
cause the court was of the opinion that evi- 
dence of such a usage, even if proved, was not 
admissible to vary or -enlarge the meaning 
of the language of the policy, as the lan- 
guage employed Is clear and unambiguous. 
Called upon, aS the court then was, to con- 
strue the language of the policy, the court 
was bound to give it its usual and ordinary 
signification; but the question presented in 
the present case is quite different, as it in- 
volves the construction of the correspondence 



which preceded the execution of the policy- 
Application was made for a policy upon the 
charter of the barque, and the underwriters 
were plainly notified what the voyage would 
be, and that the" outward cargo would be 
coal. They must have known that the own- 
er expected to discharge the outward cargo 
at the port of destination, and to have leave 
to visit a second pojt for a return cargo, as 
the evidence shows that such policies al- 
most invariably contain a stipulation granting 
that privilege. "Pursuant to that understand- 
ing, the complainant closed the correspond- 
ence in the following terms: "I accept your 
proposition in reference to the insurance of 
the charter of the barque. Please insure 
$4,000, at 3^ per cent, on the charter, valued 
at $16,000, ^t and from Liverpool to Cuba,, 
and to Europe via a market port for orders 
where to discharge." Weighed in view of 
the circumstances, the court is of the opin- 
ion that the correspondence shows a conclud- 
ed agreement, insuring the charter of the 
barque for the voyage mentioned in the char- 
ter party as described in the first letter of 
the complainant, during the passage of the 
vessel from Liverpool to the island of Cuba, 
and during her discharge and loading at the 
island, and from that island to her port of 
discharge in Europe, Unquestionably both 
parties contemplated that the barque would 
discharge her outward cargo, and take on 
board her return cargo, before she sailed for 
her ultimate destination; and in view of the 
correspondence and the attending circum- 
stances, not a doubt is entertained by the 
court that both imderstood that the vessel 
might if necessary, go to a second port for 
her return cargo. Where there is a settled 
form of charter in a particular trade, under- 
writers are bound to know the customary 
stipulations contained in a charter in that 
trade, and when informed by an applicant 
for a policy of insurance, that the vessel de- 
scribed in the application is chartered in that 
trade, it must be imderstood that the con- 
tract of insurance is made with the under- 
standing that the charter is framed in the 
usual form, unless the correspondence tends 
to a different conclusion, Salvador v. Hop- 
kins, 3 Burrows, 1707; Gregory v. Christie, 3 
Doug, 419; Grant v. Paxton, 1 Taunt 468; 
1 Marsh. Ins. 184. 

Protection at the port of loading was clear- 
ly within the contract as the underwriters 
remind the plaintiff, in their second letter, 
that it is worth something to cover the risk 
at port of loading, which clearly implies that 
it may not be the port where the outward 
cargo should be discharged, as they knew 
that the outward cargo was coal, and were 
boimd to know that charters for such a voy- 
age usually contained a stipulation allowinj; 
a second port for loading the return cargo. 
Undoubtedly underwriters may refuse , to 
grant that privilege, or the insured may vol- 
untarily accept a policy which denies it, or 
does not contain it; but the correspondence 
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in this case satisfies tlie court that tlie re- 
spondents did not so refuse, and that the 
complainant Intended to secure it, as the clear 
inference from the letters of hoth parties is, 
that the complainant expected that protec- 
tion, and that the respondents knew that 
such was his understanding of the agreed 
terms for the policy. That equity will re- 
form such a contract, where there is a mis- 
take of such a character, whether it be 
termed a mistake of law or of fact, is be- 
yond all doubt, as appears by numerous au- 
thorities in addition to those to which refer- 
ence has already been made. Henkle v. Roy- 
al Exchange Assur. Co., 1 Ves. Sr. 317; Mot- 
teux Y. London Assur. Co., 1 Atk. 545; Col- 
Jett V. Morrison, 12 Eng. Law & Bq. 171; 
Andrews v. Essex Co. [Case No. 374]. 

When once the contract is agreed to, what- 
ever that contract, by a just and reasonable 
interpretation, includes, the underwriters are 
?)ound to insert in the policy, and if they omit 
to do it, the insured has a right to insist up- 
on a perfect conformity to the original prop- 
osition and agreement Canedy v. JIarcy, 13 
<Jray, 377; Gillespie v. Moon, 2 Johns. Ch. 
596; "Wake v.,Harrop, 1 Hurl. & G. 202; Pin- 
lay V. Lynn, 6 Granch [10 U. S.] 238. 

Suppose that is so, still it is contended by 
the respondents that the complainant is not, 
entitled to a decree, because they insist that 
the letters of the plaintiff contain a material 
misrepresentation. Reference is there made 
to the fact that the letters state that the ves- 
sel would take, as outward cargo, her regis- 
ter tonnage of coal, and to the conceded fact 
that she carried more than that quantily. 
Tested by that consideration, the respond- 
ents contend that the bill of complaint must 
be dismissed, even if the court is of the opin- 
ion that the contract of insurance, as made 
by the parties, is not correctly set out in the 
policy; but the court is of a different opin- 
ion, for several reasons: 1. Because the let- 
ters, when properly construed, do not amount 
to a representation that the cargo did not 
exceed the registered tonnage of the vessel. 
2. Because the representation was not, in 
fact, material to the risk, as there is no pre- 
tence that she was overloaded, or that the 
excess had any effect to prolong the passage, 
or to increase the risk. 3. Because the rep- 
resentation did not have any effect to deter- 
mine the underwriters to insure, or to regu- 
late their estimate of the premium. A 
misrepresentation in insurance is a false rep- 
resentation of a material fact by one of the 
parties to the other, tending directly to in- 
duce the other to enter into the contract^ or 
to do so on less favorable terms to himself, 
when otherwise he might not enter into the 
contract at all, or might demand terms more 
favorable. 1 Phil. Ins. § 529. No fact is to 
be deemed material unless there is just rea- 
son to believe that it either determined the 
underwriter to insure, or regulated his esti- 
mate of the premium. 2 Duer, Ins. 6S0. 
Representations differ materially from war- 



ranties in the law of insurance, as the former 
are regarded as collateral statements of 
facts incidental to the contract; but a war- 
ranty is a stipulation forming a part of the 
contract, and is construed as a condition. 
All statements in the policy itself are prima 
facie warranties, but extraneous statements 
are, in general, regarded as representations 
even when made formally in writing, or in 
answer to written or printed questions pro- 
pounded by the insurers. Such statements, 
when not introduced into the policy, are or- 
dinarily regarded as collateral to the con- 
tract, unless when expressly referred to in 
the policy as forming a part of the contract, 
when they acquire the character of warran- 
ties, and invalidate the insurance, unless 
strictly complied with, whether they are or 
are not material to the risk assumed by the 
insurer. Eddy Street Iron Foundi-y v. Hamp- 
den Stock & Mut Fire Ins. Co. [Case No. 4,- 
277]. 

Representations may be material and of a 
character, if not true, to avoid the conti*act; 
but there can be no pretence, in this case, 
that the respondents were induced to execute 
this policy by the fact that the barque would 
carry only her registered tonnage, or that 
they would not have entered into the con- 
tract of insurance at all had they known that 
she would carry the cargo which she did car- 
ry and discharge in safety. Enough ap- 
pears in their printed form of policies to neg- 
ative every such inference, as the following 
clause is found in the margin of the policy: 
"To add for each passage, viz., one per cent 
if loaded with more than registered tonnage 
of guano, coal, salt, nitrate of soda, iron, cop- 
per ore or slate, either, or in any combina- 
tion." Provision is therefore made to in- 
demnify the respondents in case the cargo 
of coal exceeds the registered tonnage. Re- 
sponsive to that, it is insisted by the respond- 
ents that the representation was false; but 
the evidence does not support any such con- 
clusion, and the letter of the respondents 
tends strongly to negative it and to show 
that the representation was treated by them 
as an immaterial and imascertained mat- 
ter, as the respondents do not allude to the 
registered tonnage as a limit to the outward 
cargo. Doubtless they knew that the plain- 
tiff could not control the matter, and that 
the master took no account of the quantity, as 
the coal out, under such a charter, earned no 
freight Influenced by these considerations, 
the better opinion is that the respondents did 
not regard the statement as to quantity, as 
one founded upon positive knowledge, and 
consequently inserted the provision for one 
per cent, additional In case the coal carried 
exceeded the registered tonnage. Executed, 
as the policy was, in the usual and ordinary 
form of policies issued by this company, the 
court is of the opinion that the representa- 
tion was not material, in their mode of con- 
ducting the business of insurance in that 
trade. FUnn v. Headlam, 9 Bam. & C. 693; 
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:2»Duer, 682. In view of all the circumstan- 
ces, the court is of the opinion that the poli- 
cy must be reformed, as prayed in the bill 
of complaint, and that the complainant is 
entitled to a decree to that efEect, and for 
his costs. 

[NOTE. An appeal was then taken by the 
"insurance company to the supreme court, where 
-the decree was aflarmed in an opinion by Mr. 
Justice Swayne, who said that "the clear terms 
-of the preliminary agreement warranted the 
court below in overruling the .departure from 
it found in the policy." 20 Wall. (87 U. S.) 
494. See, also, id. 488, and Cases Nos. 6,299, 
•6,301, and 6,302.] 



Case No. 6,301. 

HEARN V. NEW ENGLAND MUT. MA- 
RINE INS. CO. 

[3 ClifE. 318.] 1 

<3ircuit Court, D. Massachusetts. Oct Term, 

1870. 

ilABiSB Insurance — Deviation in Voyage — 
Usage— Evidence of, to Vaky Contract. 

1. Policies of insurance are regarded as com- 
mercial instruments, and are liberally con- 
■strued; but no evidence of any usage or cus- 
tom can be admitted to vary or esplam their 
terms when precise and clear. 

2. The voyage was described in the policy as 
follows: "At and from Liverpool to port in 
Cuba, and at and thence to port of advice and 
^aischarge." UeU, that "port" cannot be con- 
strued to mean "ports," or "port or ports," and 
the going to a second port in Cuba constituted 
& deviation. 

3. Parol evidence as to the usage of trade is 
Admissible relatingto a written contract in two 
^ilasses of cases: Where the evidence is offered 
to prove that the words used in the contract are 
employed in a peculiar sense in the particular 
trade to which the contract relates; where the 
purpose of tie evidence is to annex incidents to 
the contract in matters upon which the contract 
is silent. 

4. In the latter case, ■ however, the peculiar 
meaning which it is proposed to attach to the 
words must not either expressly or by implica- 
tion vary the terms of the written instrument. 

5. Such evidence is admissible to define what 
would otherwise be indefinite and obscure, and 
always with a view to give expression to the 
presumed intention of the parties. 

6. Under the policy in this case, parol evi- 
dence to the effect that it is the usage for ves- 
sels bound from Liverpool and back, to dis* 
charge at one port and then to proceed to a 
second port for a return cargo, was not ad- 
missible to avoid the effect of a deviation. 

7. If admitted, it would extend the voyage and 
increase the risk beyond what ' the language 
■employed warrants the court in believing the 
parties had in contemplation. 

[This was an action of assumpsit by George 
Heam against the New England Mutual 
Marine Insurance Company.] 

B. R. Curtis and Walter Curtis, for platn- 
tifiE. 
Hutchins & Wheeler, for defendant 

1 [Reported by William Henry Clifford, Esq., 
iind here reprinted by permission.] 
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Before CLIFFORD, Circuit Justice, and 
LOWELL, Distrid Judge. 

CLIFFORD, Circuit Justice. Policies of in- 
surance against marine risks are liberally 
construed, as they are regarded as commer- 
cial Instruments in the strictest sense. Such 
instruments, where their terms are ambigu- 
ous," may be explained by parol evidence of 
the usages of trade; but where the terms 
employed are clear and precise in themselves, 
the principles which govern their construction 
do not vary from those which are applicable 
to other mercantile instruments, and.no evi- 
dence of any usage or custom can be admit- 
ted to explain, alter, or impair the terms of 
the contract as made by the parties. Oelricks 
V. Ford, 23 How. [64 U. S.] 63; Bliven v. 
Serew Co., Id. 431; 1 Arn. Ins. (2d Am. 
Ed.) 64. 

'Insurance was effected in this case at Bos- 
ton on the 9th of May, 1866, in the sum of 
five thousand dollars "on charter of the 
barque Maria Henry, at and from Liverpool 
to port in Cuba, and at and thence to port of 
advice and discharge in Europe." When the 
application for the policy was made, the 
barque was at Liverpool, and it appears that 
she loaded at that port with a cargo of coal, 
and, having been regularly cleared from that 
port, proceeded thence without difficulty on 
her outward voyage to the port of St. Jago 
de Cuba, where she discharged her outward 
cargo, and that, having discharged her out- 
ward cargo, she sailed thence to Mansanilla, 
another port in Cuba, and there took on 
board a cargo of the products of the island, 
and on the 13th of September sailed thence 
for Europe via Falmouth for orders, and on 
the 18th of the same month was totally lost 
on her homeward voyage by perils of the sea. 
Due notice of the loss was given to the de- 
fendants, and the loss is admitted as alleged, 
but the defendants refused to pay the amount 
insured, or any part of the same, upon the 
ground that the barque, without any justify- 
ing cause, departed from the prescribed 
course of the voyage as described in the pol- 
icy on which the action is founded. Refer- 
ence was made in that proposition to the fact 
tliat the vessel, after she went to St Jago de 
Cuba and there discharged her outward car- 
go, proceeded thence to Mansanilla for a re- 
turn cargo before she sailed for Europe; but 
the plaintifiE contended that going to a sec- 
ond port in Cuba did not constitute a devia- 
tion, as it is the usage for vessels bound from 
Liverpool and back, to discharge at one port 
and then to proceed to a second port for a 
return cargo. Nothing of the kind is re- 
pressed in the policy of insurance, if the 
words are to be taken in their ordinary sig- 
nification; but the theory of the plaintiff is 
that such is the usage of the trade, and he 

insisted that parol evidence of such usage 

was admissible, and that the language of the 
policy should, in view of that evidence, be 

construed as conferring that right Deviation 
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in marine insurance is understood to mean a 
voluntary departure -witliout necessity or rea- 
sonable cause from the regular and usual 
course of the specified voyage insured, which 
in this case was to port in Cuba, and at and 
thence to port of advice and discharge, as 
plainly and explicitly expressed in the pol- 
icy. Whenever a deviation of that kind 
taJies place, the voyage is determined and 
the underwriters are discharged from any re- 
sponsibility. Park, Ins. 294; Elliot v. Wil- 
son, 4 Brown, Pari. Cas. 470. 

Different language is sometimes employed, 
as where the voyage is described as one from 
the port of departure to Cuba or to the island 
of Cuba, l?ut the terms of the policy in the 
case before the court are "at and from Liiver- 
pool to port in Cuba, and at and thence to 
port of advice and discharge," showing a con- 
tract complete in itself, and one expressed in 
plain, clear, and unambiguous language, em- 
ploying no terms of art nor any word or 
phrase of doubtful meaning. Unambiguous 
as the language is, the court cannot impute 
to the parties any other intention than that 
which they have expressed, as the court must 
do, to hold that port means ports, or port or 
ports, or to a port of discharge, and also to 
a second port for a return cargo and at and 
thence "to port of advice and discharge." 
Precisely the same question was presented in 
the ease of Brown v. Tayleur, 4 Adol. &. E. 
241, and the court held that the word "port" 
in such a policy could not be construed to 
mean "ports," nor "port or ports," and that 
the going to a second port in such a case con- 
stituted a deviation, the judges giving their 
opinions seriatim, and all concurring in the 
conclusion. Sea Ins. Co. v. Gavin, 4 Bligh 
(N. S.) 578, 2 Dow & C. 125. Evidence of 
usage, such as the plaintiff assumes in argu- 
ment that he has offered in this case, if ad- 
missible for any legitimate purpose, must be 
expected to have the effect, and, if fully be- 
lieved, ought to have the effect, to induce the 
court to decide that a policy of insurance cov- 
ering a voyage to a single port in Cuba may 
be construed, and if the evidence of such 
usage is full to the point, must be construed, 
to cover not only that voyage, but also a voy- 
age to a second port for a return cargo, even 
though it be necessary in order to accomplish 
the purpose, to make a coasting voyage to the 
opposite side of that large and highly com- 
mercial island. Suppose, for example, the 
master in this case had gone to Matanzas, on 
the north side of the island, as his port of dis- 
charge, he might, under the theory of the 
plaintiff, have afterwards gone to Trinidad 
for a return cargo, which is on the southern 
side of the island. Every policy of insurance, 
if properly drawn, describes the place of the 
ship's departure, and also the place of des- 
tination, and the reason why a deviation dis- 
charges the underwriter is, that if the voyage 
is changed after the ship sails, the voyage be- 
comes a different one, and not that against 
which the insurer has undertaken to indem- 
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nify. But In the case supposed, the insurer 
would be held responsible for a voyage from 
Matanzas to Trinidad, though no such voy- 
age is mentioned in the policy- 
Custom or usage is sometimes supposed to 
be admissible to show that the parties to a 
written instrument had something in their 
contemplation more than is expressed in what 
they have reduced to writing; but Lord Den- 
man well said, in the case of Trueman v- 
Loder, 11 Adol. & E. 589, that the cases go 
no further than to permit the explanation of 
words used in a sense different from their 
ordinary meaning, or the addition of known 
terms not inconsistent with the written con- 
tract. Extrinsic evidence of custom and us- 
age is doubtless admissible in certain cases, 
where the transaction is of a commercial 
character, to annex incidents to written con- 
tracts in respect to which the contracts are 
silent, but such evidence cannot be properly 
received if it is inconsistent with the terms 
of the written instrument, whether such in- 
consistency appears by the express terms of 
the written contract or by reasonable impli- 
cation from the same as applied to the sub- 
ject-matter. Hutton V. Warren, 1 Mees. & 
W. 475; 1' Smith, Lead. Cas. 387. Apply that 
rule, and it is clear that evidence of usage, if 
offered to show that the barque mighf go to 
one port to discharge and to a second for a 
return cargo, ought not to be admitted, as it 
is plainly inconsistent with the written con- 
tract, which is to port and at and thence to 
the return port. 

Few cases are to be found where the rule 
under consideration is better stated and ex- 
plained than in the case of Spartali v. Ben- 
ecke, 10 C. B. 222, in which the opinion is 
delivered by the chief justice of the common 
pleas. He admits that evidence as to the 
usages of trade is admissible in two classes 
of cases: (1) Where the evidence is offered 
to prove that the words in which the con> 
tract is expressed, in the particular trade to 
which the contract refers, are used in a pe- 
culiar sense, and different from what they 
ordinarily import (2) That the evidence is 
also admissible for the purpose of annexing 
incidents to the contract in matters upon 
which the contract is silent, but he remarks, 
what it is important to observe, that both 
these rules are subject to the limitation or 
qualification that the peculiar sense or mean- 
ing which it is proposed by the evidence to 
attach to the words of the contract must not 
vary or contradict either expressly or by im- 
plication the terms of the written instrument. 
Such evidence is admitted for the purpose of 
defining what would otherwise be indefinite, 
or to interpret a peculiar term, or to explain 
what is obscure, or to ascertain what is 
equivocal, or to annex particulars and inci- 
dents which, though not mentioned in the 
contract, were connected with it, or with the 
relations growing out of the same; but in all 
these cases tlie evidence is admitted with a 
view of giving effect as far as can be done 
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to the presumed intention of ' the parties. 

Humfrey v. Dale, 7 El. & Bl. 273; Myers 

V. Sari, 3 El. & EL 318. 

Proof of usage may be admitted to ex- 
plain a word, term, or phrase of doubtful or 
equivocal meaning, but it cannot be admit- 
ted to add to a word of a known and certain 
signification a meaning beyond what it plain- 
ly imports for the purpose .of adding a new 
and different obligation to a written contract. 
Phillipps V. Briard, 1 Hurl. & N. 25. Usage 
may be relied on, says Lord Campbell, in the 
case of Hall v. Janson, 4 El. & Bl. 510, to 
show the sense in which an expression found 
in a written contract is used in a particu- 
lar trade, but to let in verbal evidence of a 
usage" for the purpose of contradicting and 
nullifying an express written contract woidd 
be contrary to all principle, and has been for- 
bidden as often as the attempt has been 
made. Commercial usage, said Judge Story, 
in the case of The Reeside [Case No. 11,657], 
can never be resorted to, to control or vary 
the positive stipulations in a written con- 
tract, and a fortiori not to contradict them. 
An express contract of the parties, he held, 
was always admissible to supersede, vary, or 
control a usage or custom, but he denied in 
the most explicit terms that a written con- 
tract could be controlled, .varied, or contra- 
dicted by a usage or custom. Three deci- 
sions of the supreme court, delivered within 
the last twdve years, affirm the same rule. 
Bliven v. Screw Co., 23 How. [64 U. S.] 431; 
Insurance Co. v. Wright, 1 WaU. [68 U. S.] 
470. "When we have satisfied ourselves," 
said "Mr. Justice Miller, in the last case cit- 
ed, "that the policy is susceptible of a, reason- 
able construction on its face without the ne- 
cessity of resorting to extrinsic aid, we have 
at the same time established that usage or 
custom cannot tie resorted to for that pur- 
pose." 2 Greenl. .Ev. § 251. Omission (in 
a contract), say the court, in the case of 
Thompson v. Riggs, 5 WaU. [72 U. S.] 679, 
may be supplied in some cases by the intro- 
duction of such proof, but it cannot prevail 
over or nullify the express provisions and 
stipulations of the contract. So where there 
is no contract, usage will not make one, as 
it can only be admitted either to interpret 
the meaning of the language employed by the 
parties in the absence of express stipulations, 
or where the meaning is equivocal or ob- 
scure. 
Decided cases also of high authority and of 

. recent date from the reported decisions of 
the state courts may be referred to, in which 
it is held that the clear and explicit language 
of a contract, mercantile "or otherwise, can- 
not be enlarged or restricted by proof of 
usage or custom. Strong doubts are ex- 
pressed by the court in the case of Seccomb 
V. Provmcial Ins. Co., 10 Allen, 314, whether 
in any case it would now be deemed to be 
competent to offer evidence to show that a 
description of a voyage in a policy which is 
susceptible of a clear and definite exposi- 



tion in conformity to the interpretation of 
the words as established by adjudicated 
cases, has another and different meaning by 
mercantile usage from that which has been 
so recognized and settled. Mercantile us- 
age, say the court in that case, in order .to 
be received as explanatory or in 'aid of the 
exposition of a policy of insurance, must not 
on" the one hand tend to increase materialfy 
the risk assumed by the insurers, nor on the 
other hand to deprive the -assured of the 
indemnity which the words of the contract 
fairly interpreted secure to him in case of 
loss. Examined in the light of these rules, 
as ^ven substantially in the case last cited, 
the coiurt is of the opinion that the usage re^ 
lied on by the plaintiff, if the evidence offer- 
ed showed that it exists as he supposes, 
would not be admissible to avoid the effect 
of the deviation, as, if admitted, it would en- 
large the voyage insured as described in the 
policy, and would materially increase the 
risk cast upon the underwriters beyond what 
the language employed warrants the court in 
believing they had in contemplation when the 
contract was executed. Dickinson v. Gay, 7 
Allen, 36; Hone v. Mutual Safety Ins. Co., 1 
Sandf. 149. 

•Authorities to show that evidence, even of 
general usage, is never admissible to contra- 
dict the settled rules of law cannot be neces* 
sary, as they are all one 'way from the earli- 
est period to the present time; and that re- 
mark is just as applicable to a commercial 
contract as to one where the construction of 
the instrument is governed by the principles 
of the common law. Rankin v. American 
Ins. Co., 1 HaU,- G19; 2 Pxirs. Mar. Law, 5S', 
1 Duer, Ins. 177-233; Edie v. East India 
Co., 2 Burrows, 1216; Homer v. Dorr, 10 
Mass. 26; JTrith v. Barker, 2 Johns. 327. 
Parol evidence of usage may be admissible to 
explain what is doubtful, but it is never ad- 
missible to contradictwhat is plain, Blackett 
V. Assurance Co., 2 Cromp. & J. 249; Cox 
V. Heisley, 19 Pa. St 247. Incidental mat- 
ters, it is said, may be supplied by usage 
where the policy is silent, but the policy in 
this case is not silent as to the matter in 
question, as the description of the voyage is 
plain and unambiguous,— on charter at and 
from Liverpool to port in Cuba, and at and 
thence to port of advice. Vandervoort v. 
Smith, 2 Caines, 160; 1 Pars. Shipp. & Adm, 
83; 2 Phil, Ev. (Ed. 1859) 789; Steward v. 
Scudder, 24 N. J. Law, 96; Foley v. Mason, 
6 Md. 37: Where the contract is clear, cer- 
tain, and distinct, it is not subject to modifl- 
cation by proof of custom. Such a contract 
disposes of all customs and usages by' its 
own terms, and by its terms alone is the 
conduct of the parties to be regulated, and 
their liability to be determined. Simmons 
V. Law, *42 N. Y. 219; Westcott v. Thomp- 
son, 18 N. Y..367. 

Certain cases are cited by the plaintiff, 
which, it is suggested, support the opposite 
theory, but when carefully exammed it will 
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be found that they do not have any such 
tendency. Warre t. MUler, 4 Earn. & C. 
538; Cruickshank v. Janson, 2 Taunt. 301; 
Dickey v. Ins. Co., 7 Granch [11 U. S.] 327. 
At and from Grenada to London was the 
iiescription of the voyage in the first case, 
and at and from Jamaica in the second, and 
at and from Trinidad in the case decided in 
the supreme court. Evidence was introduced 
in the first case showing that there was but 
one custom-house for the whole island of 
■Grenada, and inasmuch as the voyage in- 
sured was at and from Grenada and not at 
and from a port in Grenada, the court decid- 
ed that the island must be considered as all 
one place, and that there was no deviation, 
altliough the vessel went to three places to 
dischai-ge. Nothing different is asserted in 
the second case, and in the third the court 
decided that where the voyage as described 
in the policy is "at and from an island," 
. the vessel may sail from port to port to 
take in cargo, but the decision has no appli- 
cation to the case at bar, as the voyage de- 
scribed in this case is to port in Cuba and at 
and thence to port of advice, which shows 
that the two cases are in no respect analo- 
gous. Underwriters are presumed to be ac- 
quainted with the course of the trade they 
Insure and with its peculiarities, and the 
court decided, in the case of Xobie v. Ken- 
noway, 2 Doug. 510, that in that trade, which 
was the Labrador trade, greater delay in 
landing the cargo was customary than would 
be justifiable in most other adventm-es, but 
it is not perceived that the case has much 
bearing upon the question under considera- 
tion. Vallanee v. Dewar, 1 Camp. 503. Un- 
doubtedly, evidence of usage was also ad- 
mitted to explain the terms of the contract 
in the case of Salvador v. Hopkins, 3 Biur- 
rows, 1707, as suggested by the plaintiff, but 
the motion for new trial was overruled and 
the decision of the court placed expressly 
upon the ground that the evidence offered 
and admitted was not repugnant to the con- 
tract Other cases of an analogous char- 
acter are also referred to, where evidence of 
usage was admitted to explain some ambig- 
uous phrase in the terms of the contract to 
which the same answer may be given, that 
the evidence admitted did not conti-adict 
what was in writing. Uhde v. Walters, 3 
Camp. 16; Hyde v. "Willis, Id. 202. Such 
evidence was also admitted in the case of 
Gracie v. Marine Ins. Co., 8 Granch [12 U. 
S.] 75, to shoAv the boundaries and extent of 
a commercial port named in the policy as the 
port of destination, and it is quite clear that 
the ruling was correct, as the evidence tend- 
ed to explain and not to contradict the terms 
of the policy, and a like ruling is found in 
the case of Lowry v. Russell, 8 Pick. 362, 
where the court overruled the objection to 
the evidence expressly upon the ground that 
it did not contradict the terms of the bill of 
lading. Reliance is also placed upon the 
case of Bulkley v. Protection Ins. Co. [Case 
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No. 2,118]; but the case was decided whoDy 
irrespective of any such question, as the evl> 
dence introduced failed to show that there 
was any such usage as the plaintiff supposed. 
The policy in that case described the voyage 
as from Ocrocoke to St. Bartholomew or St. 
Thomas, and at and from thence to Tobasco, 
and the court, and rightly, held that it did 
not authorize the assured to go to both ports, 
that he might go to either at his election, and 
that, having first stopped at the island of 
St. Bartholomew and afterwards proceeded 
to St. Thomas, it was a deviation. ■ "That the 
policy only covers a voyage to one or the oth- 
er of those islands," said the judge, "cannot 
admit of a doubt," and if the sentence stop> 
ped there the case would be consistent witii 
the recent decision of the supreme court, and 
all the other modern decisions upon the sub- 
ject, but he adds, in continuation of the same 
sentence, "unless justified by usage," leav- 
ing it to be inferred that his opinion was that 
the evidence of usage would be admissible 
to incorporate a different meaning into the 
contract. But he could hardly have intend^ 
ed what the words imply, as in the next 
sentence he says that "it was at the elec- 
tion of the assured to go to either, to the one 
or the other, but the language of the policy 
is too plain and explicit to admit of a con- 
struction that it authorized a voyage to 
both," in which latter view we entirely con- 
cur. 

Support to the views of the plaintiff can- 
not be derived from the case of De Peyster 
V. Sun Mutual Ins. Co., 19 N. Y. 276, as the 
court held, irrespective of usage, that the 
three additional ports allowed by the addi- 
tion made to the policy, included ports on 
the main, and referred to ports to be touched 
before finally leaving the main for the re- 
turn voyage. Viewed in the most favora- 
.ble light for the plaintiff, the com-t only al- 
lowed the evidence of usage to be received 
as explanatory of what was doubtful and not 
as contradicting any part of the contract. 

Submitted as the case was under the act of 
congress, which authorizes parties to waive 
a jmy by stipulation in writing, the court 
will proceed to a brief examination of the 
evidence of usage offered by the plaintiff, 
and admitted de bene by the court. Vessels 
frequently go to a second port, as the evi- 
dence offered shows, for their return cargo, 
but it is equally well established by the 
same depositions that they always do so un- 
der an express stipulation in the charter- . 
party so to do, if required by the charterer, 
and not because any usage exists obliging 
them to go to a second port in cases where 
there is no stipulation to that effect. Evi- 
dence to support that theory of fact is foimd 
in the charter before the court, as it provides 
that the vessel "shall proceed to a safe port 
in Cuba for orders (Havana excepted), and 
there discharge the same (meaning the cargo), 
after which shall there^^jJJ^ at one other usual 
place in the island, load," etc Had that Ian- 



[11 Fed. Cas. page 973] 



(Case. No. 6,302) HEAEN' 



guage been incorporated into the policy of 
insurance, the question would be one of easy 
solution, but the cbarter-party is a contract 
between the owners of tbe vessel and the 
charterer, and is not in any aspect of the 
case to be regarded as the contract between 
the insurers and the insured. They have 
made their own contract, and the court, in 
ascertaining what their rights are under it, 
must looli at its terms. Such a policy of in- 
surance may be made -to cover the whole voy- 
age or a part of it, as the parties find it for 
their interest to conti-act. Insurance to port 
in Cuba and at and thence to port of advice 
might have been all that the insured desir- 
ed, as he might know that his vessel would 
load at port of discharge, and in that state 
of the case he might not be willing to pay 
the additional premium for the risk of insur* 
ing the voyage to a second port Conjectures, 
however, are unnecessary, as the conclusive 
answer to the theory of the plaintiff is that 
he did not contract with the insurers for the 
privilege to go to a second port, and the evi- 
dence which he offered upon the subject of 
usage does not show the existence of any 
such usage as he supposes. The deponents 
testify that vessels almost always go to a 
second port, but all the witnesses, or nearly 
all of them, agree that they do so by virtue 
of an express stipulation in the charter-party 
requiring them to do so, if the charterer sa 
directs. They do not show that there is any 
usage which warrants a vessel in going to a 
second port' under a policy of insurance, 
where its terms are from Liverpool to port in- 
Guba and at -and thence to port of advice. 
Instead of that, most of the witnesses who 
testify in answer to such an inquiry express 
most decided opinions that under such a pol- 
icy the vessel would be restricted to the port 
of discharge. ^ 

[A hill in equity to reform the said policy was 
dismissed in Case No, 6,302. A similar action 
by the same plaintifiE against another company 
will he found in Gases Nos. 6,299 and 6,300.] 
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HEARN V. NEW ENGLAND MUT. MA- 
RINE INS. GO. 

[4 Cliff. 200.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1872.2 

Marine Insoranoe— Deviatiox ut. Voyage— , 
Evidence of Usage. 

1. In reply to complainant's application for 
insurance, not to cost over four per cent, on a 
vessel carrying coal to Cuba, and return to 
Europe, the underwriters replied, "As request- 
ed, we have entered $5,000 on the charter of the 
barque Maria Henry, Liverpool to port in Cu- 
ba^and thence to "port of advice and discharge 
in Europe, at four per cent," and did write such 
a policy in the same terms. ffcZt?, that these 
words did not authorize the insured to go, to a 
second port in Cuba for a return cargo. 

[See note at end of case.] 

1 [Reported by William Henry, GlifEord, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 20 Wall. (8T U. S.) 488.] 



2. Under the pleadings in this case, that evi'; 
dence of a usage at Liverpool for vessels char' 
tered at that port for a round voyage to Cuba 
and return to Europe, carrying outward coal, 
and bringing a retiurn cargo ; to visit two ports- 
in Cuba, could not be admitted to affix such an 
interpretation to the policy. 

[See note at end of case.] 

This was a bill in equity [by George 
Hearn], to reform a policy of insurance. A 
prior action of assumpsit was brought on- 
the policy, in which judgment was entered 
for the defendants. [Case No. 6,301.] 

Walter Curtis and B. R. Curtis, for com- 
plainant. 
H. C. Hutchins, for respondents. 

GLIPFOKD, Circuit Justice. Equity will 
reform a policy of insurance if it does not,- 
when drawn and received, correctly express- 
a previously concluded agreement for insur-- 
ance, which it was designed by both parties- 
should have been expressed in the instru' 
ment; but the power will only be exercised- 
with great caution, and upon such proof as 
is entirely satisfactory. Application for in- 
Burance was made by the complainant to- 
the respondents on the 7th of May, 1866, in 
which communication he stated, among 
other things, that the barque Maria Hem:y 
was chartered to go from Liverpool to Cubar 
and load for Europe, via Falmouth for or- 
ders where to discharge, and requested the- 
respondents to insure $5,000 on the charter, 
valued at ?16,000, provided they would not 
charge over four per cent premium. In the- 
same communication the complainant also- 
stated, "I think the vessel sailed from Liver-- 
pool, April 22, for Cuba, with her registered 
tonnage of coal on board." Whatever prior 
contract was made between the parties was- 
consummated by the respondents in their" 
reply to the communication from the com- 
plainant, which bears date- two days later 
than the communication from the complain- 
ant, in which they say, "Your favor of the 
7th is at hand, and, as requested, we have 
entered $5,000 on the charter of barque 
Maria Henry, Liverpool to port in Cuba, and 
thence to port of advice and discharge in 
Europe, at four per cent." What they rep- 
resented that they had done they did, in 
fact, do, as appears by the words of the pol- 
icy, which are, "$5,000 on charter of the- 
barque Maria Henry, at and from Liverpool 
to a port in Cuba, and at and thence to- 
port of advice and discharge in Europe." 
They stated not only that they had done as- 
requested, but they stated what they had 
done, and gave the terms in which they 
had expressed . the contract in the policy. 
Argument to show that those words did not- 
authorize the insured to go to a second port 
for a return cargo is unnecessary, as that 
proposition is fully established by the opin-' 
Ion given in the suit at law, to which ref-^ 
erence is made to support that conclusion. 
Complainant alleges, that at the, time of 
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Issuing the policy, there existed a general 
and uniform usage at the port of Liverpool, 
that all vessels chartered at that port for a 
round voyage from that port to the island 
of Cuba, and thence to return to Europe, 
carrying coal as their outward cargo to Cuba, 
and bringing a return cargo thence to 
Europe, should visit two ports in said island, 
that is, one for the purpose of discharging 
the outward cargo and a second for the pur- 
pose of shipping a return cargo, and he 
avers that, in applying for insurance in this 
case, it was his intention to obtain insur- 
ance upon the charter of the barque for. such 
a voyage as is usually performed by vessels 
chartered at Liverpool for such a round voy- 
age, carrying coal for an outward cargo, and 
that the respondents were fully informed 
that such was his purpose, and of the na- 
ture of the voyage, and that they agreed to 
insure the charter for such a voyage. On 
the other hand, the respondents, in their 
answer, deny the existence of any such 
usage, and allege that they did insure §5,000 
on the charter of said barque from Liver- 
pool to port in Cuba, and thence to port of 
advice and discharge in Europe, at a pre- 
mium of four per cent, and so informed 
the complainant by letter. They also state 
that they replied to the letter of the com- 
plainant, stating in positive, clear, and un- 
ambiguous language precisely for what voy- 
age the respondents agreed to insure the 
charter of the barque, and that they there- 
after, in their due and regular course of 
business, made out a policy of insurance and 
delivered the same to the complainant, in 
exact accordance with the statement in their 
letter to him, and exactly in tenor and effect 
in accordance with what they had agreed 
to do. 

None of those statements of the answer 
can. be denied if the language of the corre- 
spondence between the parties be taken in 
its ordinary signification; but the com- 
plainant contends that his letter, if inter- 
preted as the underwriters were bound to 
interpret it, asked for a policy permitting 
the use of two ports in Cuba; but the 
answer to that proposition is, that the lan- 
guage of the policy is the same as the lan- 
guage of the complainant's letter, and the 
court decided, in the suit at law, that evi- 
dence of usage was not admissible to affix 
such a meaning to that language, and the 
£Ourt adheres to that opinion. Hearn v. New 
England Mut. Marine Ins. Co. [Case No. 
j6,301]; Hearn v. Equitable Safety Ins. Co. 
[Id. 6,299]. Viewed in any light, the court 
is of the opinion that the complainant fails 
±0 show that the respondents, agreed to give 
him any other policy than the one which 
they executed and delivered to him, and, in 
i-espect to that, the court has already de- 
cided that it does not give him any such 
right. Bill of complaint dismissed. 

[NOTE. Cases Nos. 6,299 and 6,300 were 
actions by the same plaintiff against another 



company, and involved the same points as in 
this case and Case No. 6,301. 

[From the decree in this case dismissing the 
bill the complainant appealed to the supreme 
court, where, in an opinion hy Mr. Justice 
Swayne, the decree was affirmed. 20 Wall. (87 
U. S.) 488. It was held there was no mis- 
apprehension on either side as to the terms of 
the contract. Only where the minds of the par- 
ties have not met is there no contract. "Usage 
is admissible to explain an ambiguity, but it is 
never received to contradict what is plain in a 
written contract." In a case of deviation the 
law annuls the contract as to the future, and 
forfeits the premium to the underwriter.] 



Case 'No, 6,303. 

HEARNE V. BARE.T. 

[3 Oranch, 0. C. 168.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Reai, Estate — Sale usder Decree op Court— 
Failure to pat Pukohase-Monet — Resale, 

If the purchaser of lots at a sale under a de- 
cree of this court, neglects to pay the purchase- 
money, and suffers them to be sold for taxes, 
the court will, upon the petition of the trustee, 
order so much of the property to be resold, as 
will pay the taxes and redeem the residue. 

Robert Barry had become the purchaser of 
certain lots in "Washington, under a decree of 
the court in this cause, but had not paid the 
purchase-money, and had permitted the lots 
to be sold for taxes, and to be bought in by 
his son, for a very small price. The time for 
redeeming them will expire on the 15th of 
June next Griffith Coombe, the trustee ap- 
pointed by this court to make the sale, peti- 
tioned the coiu:t to order so much of the prop- 
erty to be resold, as would be sufBcient to re- 
deem the residue under the corporation laws; 
and obtained a rule to show cause, &c., which 
was served upon Mr, Barry and his son. 

Mr. "Worthington and Mr. Coxe, for the 
Barrys, contended that this court has no 
power to order a resale. That Robert Barry, 
Junior, (the son) the purchaser at the tax- 
sale, is not a party to this suit, and his right 
as a purchaser cannot be affected. How 
could a purchaser under such a resale, main- 
tain ejectment? This court has refused to 
order a purchaser under its decree, to com- 
plete his purchase, so as to bring him into 
contempt. 

Mr. Jones, contra,. This court will not as- 
sist a forfeiture. The sale will not affect the 
inchoate right of B. B., Jim. The piurchaser 
will take it subject to his right, at the tax- 
sale. The comrt always retains the right of 
resale if the purchase-money be not paid. 
The court will not suffer the real security to 
be lost, if the loss can be prevented. 

Mr. Coxe cited the case of Oats et al v. 
Ladd [unreported]- 

THE COURT ordered a resale of so much 
as would redeem the residue. 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 
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Case K"o. 6,304. 

in re HEATH et al. 

[7 N. B. R. 448.] i 

District Court, S. D. New York. 1873. 

-BAKKBUPTcr — Discharge — Examination. 

The fact that the bankrupt has received his 
discharge more than two years ago is not a good 
objection to his being examined in accordance 
to the requirements of section 26 of the bank- 
rupt act [of 1867 (14 Stat. 529)]. 

[Cited in Re Dole, Case No. 3,965.] 

[In bankruptcy. In the matter of Heath 
and Hughes.] 

By the Register: 

I, Henry "Wilder Allen, one of the registers 
of said court in bankruptcy, do hereby certi- 
fy that in the coiurse of the proceedings in 
said cause before me, the following questions 
arose pertinent to the proceedings and were 
stated and agreed to by the counsel for the 
opposing parties, to wit: Mr. H. S. Bennett, 
■who appeared for Mr. Hughes, the bankrupt, 
and Mr. Thomas M. North, who appeared for 
the assignee in bankruptcy. 

On the application of said assignee an order 
was duly obtained and served on the 25th 
day of January, 1872, requiring the said 
bankrupt to attend before me on the 29tfi 
day of January, 1872, to submit to the ex- 
amination required by the twenty-sixth sec- 
tion of the bankrupt act of March 2d, 1867. 
The bankrupt, by advice of counsel, declined 
to be examined xmder said order on the 
ground that he had obtained his discharge 
in bankruptcy more than two years ago, and 
the said parties requested that the same 
should be certified to the judge for his opin- 
ion thereon. 

BLATCHFORD, District Judge. I do not 
think that the fact that the bankrupt has 
been discharged is a good objection against 
his being examined at all tmder the order 
In question. 



Case Wo. 6,305. 

HEATH V. AUSTIN. 

[12 Blatchf. 320.] 2 

Circuit Court, S. D. New York. Sept 11, 
1874. 

Bemovai. of Causbs— Citizenship— Burden of 
Proof. 

A defendant in a suit brought in a state court 
of New York removed the suit into this court, 
on the ground that, being a citizen of Connecti- 
cut, he had been sued by a citizen of New 
York. The plaintiff moved to remand the cause 
to the state court, on the ground that the de- 
fendant was not in fact a citizen of Connecti- 

1 [Reprinted by permission.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



cut: Hdd, that on the question of such citizen- 
ship of the defendant the affirmative was with 
the defendant; that where he was a permanent 
resident and citizen of Connecticut down to a 
period shortiy prior to the commencement of the 
suit, the presumption was, that such permanent 
residence and citizenship continued, until it' 
was shown to be changed; that, where the cause 
was removed on the defendant's oath as to the 
jurisdictional fact of such residence and citi- 
zenship, it was not enough for the plaintiff to 
raise a doubt in the question; and tiiat the pro- 
ceedings for removal being regular, and the 
question raised by the plaintiff being fairly dis- 
puted, it was not a proper practice to remand 
the cause on motion. 

[Cited in Mackaye v. Mallory, 6 Fed. 751; 
Filer v. Levy, 17 Fed. 610.] 

[This was a suit by Eugene A. Heath 
against Theodore P. Austin. The suit was 
originally brought in a court of the state of 
New York, and was removed to this court by 
the defendant, Theodore P. Austin. Plain- 
tiff moves to remand.] 

Isaiah T. Williams and Royal S. Crane, for 
plaintife. 
Ellhu Root, for defendant 

BLATCHFORD, District .Judge. The mo- 
tion of the plaintiflE to remand this cause to 
the state court must be denied. 

(1.) On the question as to whether, at the 
time this suit was commenced in the state 
comrt, the defendant was a resident of Con- 
necticut in such sense as to make him a citi- 
zen of that state, the affirmative is with the 
defendant, as essential to the right to re- 
move the cause, and to the jurisdiction of 
this court On the evidence presented, the 
defendant has successfully maintained such 
affirmative. It is undisputed that he was a 
permanent resident and citizen of Connecti- 
cut down to a period shortly prior to the 
commencement of this suit The presump- 
tion is, in such a case, that such permanent 
residence and citizenship continues, until it 
is shown to be changed. There is no satis- 
factory evidence to show a permanent change 
of residence by the defendant, animo man- 
endi. 

(2.) The cause was regularly removed into 
this court, on the defendant's oath as to the 
jurisdictional fact of residence and citizen- 
ship in Connecticut At most, the plaintiff 
raises a doubt only, on that question. In 
such a case, the jurisdiction is to be main- 
tained, as the act of congress makes such 
oath prima facie evidence of the jurisdic- 
tional fact 

(3.) Being regular in his proceedings for re- 
moval, the defendant, on this motion, fairly 
disputes the claim that he was not, when the 
suit was commenced, a resident and citizen 
of Connecticut In such case it is not a 
proper practice to remand the cause on mo- 
tion. Dennistoun v. Draper [Case No. 3,804]; 
Galvin v. Boutwell [Id. 5,207]. 
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Case No. 6,306. 

HEATH et al. v. ERIE BY. 00. et al. 

[8 Blatcbf. 347.] i 

Circuit Court, S. D. New York. April 27, 1871. 

Private Corporation — Bights of Stockholt>eb 
— Issuance of Shares — Ultra Vibes — Demur- 
rer TO Bill— Parties— Amenbmest. 

1. The cases reviewed, on the question as to 
when a stockholder in a private corporation will 
be allowed to file a bill in his own name, on be- 
half of himself and all others standing in the 
same situation, making the corporation a party 
defendant, to compel the ministerial officers of 
the corporation to account for breach of official 
duty or misapplication of corporate jfunds. 

[Oited in Hardon v. Newton, Case No. 6,054; 

Banger v. Champion Cotton-Press Co., 52 

Fed. 615.J 
[Cited in Bulkley v. Big Muddy Iron Coy 77 

Mo. 106; BrinckerhoflE v. Bostwick, 88 N. Y. 

56, 60; Byers v. Rollins, 13 tJolo. 22, 21 

Pac. 896.] 

2. Where the bill sets out acts ultra vires, in 
issuing shares of stock, and breaches of trust, 
which are frauds on the stockholders, inasmuch 
as such acts and breaches of trust are beyond 
the power of the corporation to affirm or sanc- 
tion, it is not necessary that £h.e stockholder 
should aver that he has applied to the corpora- 
tion or its board of directors to bring the suit, 
and that they have refused. 

[Oited in IJ. S. v. Union Pac. B. Co., Case 
No. 16,598.] 

3. If a demurrer to a bill in equity covers the 
whole bill, when it is good to a part only, it 
will be overruled. 

4. Where the corporation is under the control 
of the defendants who must be sued, and an 
excuse is given for the bringing of the suit by 
the stockholder, which is equivalent to a refusal 
by the directors, on request, to bring the suit, 
the suit may be brought by the stockholder, 

' without showing such request and refusal. 

5. A person not a stockholder cannot be joined 
as plaintiff, in such a bill, with persons who are 
stockholders, and, if the suit is a joint one, his 
want of interest is a good ground of demurrer to 
the whole bill. 

[Cited in Brown v. Duluth. M. & N. By. Co., 
53 Fed. 894.] 

6. A person who has no shares standing in his 
name on the books of the corporation, is not a 
stockholder, although he holds certificates of 
stock issued to other persons by the corporation, 
with powers of attorney authorizing the trans- 
fer of such shares to him. executed by the per- 
sons in whose names the shares stand registered 
on the books of the corporation, and although 
the corporation has, on demand, wrongfully re- 
fused to allow such transfer to be made to him. 

7. If several trustees are all of them impli- 
cated in a common breach of trust, for which 
the cestui que trust seeks relief in equity, he 
may bring his suit against all of them, or 
against any of them separately, at his election, 
the tort being treated as several as well as 
joint. 

[Cited in Trustees of Mutual Building Fund v. 
Bosseiux, 3 Fed. 836; Boyd v. Gill, 19 Fed. 
146; Ervin v. Oregon By. & Nav. Co., 20 
Fed. 582; Wall v. Thomas. 41 Fed. 621.] 

8. The same doctrine applies to any wrongdo- 
er who is confederated with a fraudulent trus- 
tee. 

9. A general demurrer to the "whole of a bill 
cannot be sustained as a demurrer to relief 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



prayed in respect of persons who are not made- 
parties to the bill. 

10. It is not necessary that the directors of 
the corporation should be made parties to the 
bill, although the bill prays for an injunction 
against the corporation, and for a receiver of 
the corporation, if no relief is asked as against 
such directors. 

11. If the plaintiff waives an answer on oath, 
the defendant has a right to answer on oath, 
notwithstanding such waiver, and the tender of 
the waiver is no ground of demurrer to the bill. 
If the tender is not accepted, the defendant is 
still bound to answer the bill, either without 
oath or on oath. 

[Cited in Amory v. Lawrence, Case No. 336.] 

12. The bill, in this case, tvas allowed to be 
amended by striking out the name of a person 
improperly joined as plaintiff. 

In equity. This case came tip on four sejy- 
arate demurrers to the whole bill, by the 
four several defendants, the Erie Bailway 
Company, Jay Gould, James Fisk, Junior, 
and Frederick A. Lane, who were the only 
defendants in the suit The bill was sworn to 
on the 8th of April, 1870, and filed on the 
same day. It was brought by eight persons 
[John Benjamin Heath and others] as plain- 
tiffs, all of whom were aliens and British sub- 
jects. Six of the eight plaintiflfs were the 
owners of shares of what was known as the 
common capital stock of the defendants, the 
Erie Bailway Company, which was a cor- 
poration created under the laws of the state 
of New York, and which shares stood in their 
names on the books of the company. One of 
the eight plaintiffs was the owner of shares 
of what was known as the preferred capital 
stock of the company, and which shares stood 
in his name on the books of the company. 
The remaining plaintiff, Burt, was alleged to 
be the owner and holder of shares of the 
preferred capital stock of the company, for 
which he held certificates issued by the com- 
pany, but not to him, and a power of attor- 
ney, authorizing the transfer of the shares 
to him, executed by the persons in whose 
names such shares stood registered on the 
books of the company. It was also alleged 
that he was entitled to have such shares 
standing in his name on the books of the 
company, but that he had been prevented 
therefrom by the wrongful refusal of the 
company to allow sucb transfer to be made 
to him, upon his demand duly made there- 
for. 

The bill was very voluminous. Its allegar 
tions were, in substance, as follows: 

(1.) The company owns and operates a 
railroad extending from Dunkirk and like- 
wise from Buffalo, on Lake Erie, to Pier- 
mont and Newburgh, on the Hudson river, 
twenty-six miles of the route being through, 
the state of Pennsylvania, and the rest 
through the state of New York, and also 
controls and operates a line of railroad, ex- 
tending from its main line to Jersey City, 
with a ferry connection to the city of New 
York. 

(2.) On the 31st of December, 1865, the cap- 
ital stock of the company consisted of $8,535,- 



[11 Fed; Cas. page 977] 

700, of preferred stock, and $16,570,100, of 
common stock, being a total of $25,105,800, 
In shares of $100 each, the preferred stock 
being entitled, in preference over the com- 
mon stock, to dividends up to the rate of sev- 
en per cent, per annum, payable semi-annual- 
ly out of the net savings of the railroad dur- 
ing tiie current year, after the payment of 
mortgage interest, 

(3.) At the election for directors of the com- 
pany, seventeen in number, in October, 1867, 
the defendants Gould, Fisk and Lane, and 
one John S. Eldridge, were the chief movers 
in a combination which resulted in the elec- 
tion as directors of themselves and five new 
directors and eight old directors, Lane hav- 
ing Ijeen a director dm*ing the previous year, 
and Gotdd, Fisk and Eldridge being also new 
directors. The directors so elected, other 
than Grould, Fisk, Lane and Eldridge, were 
Henry Thompson, Levi Underwood, Josiah 
Bardwell, Eben D. Jordan, James S. Whit- 
ney, William Evans, Alexander S. Diven, J. 
O. Bancroft Davis, Homer Ramsdell, Dudley 
S. Gregory, William B. ■ Skidmore, Prank 
Work and George M. Groves. 

(4.) This election was accomplished chiefly 
or enth'ely by illegitimate means, namely, by 
the purchase of proxies for voting, and by 
borrowing or purchasing and holding, for the 
briefest possible period, shares of stock, in 
order that the same might stand in the names 
of some of the parties acting in concert with 
them, or whose . proxies they could obtain 
on the day of closing the transfer books pre- ' 
paratory to the election, the plan being to 
obtain control of the company without any 
real proprietorship in any considerable portion 
of its stock, in order that such control might 
be made subservient to the private gain of 
the majority of the board, consisting of the 
new members and Lane, without regard to 
the interests of the company, or the equita- 
ble rights of its real shareholders. 

(5.) The chief immediate object in obtain- 
ing control of the company at the time, was 
to commit it to engagements in aid of the 
building of the Boston, Hartford and Erie 
Railroad, in which some of the parties, and 
particularly Eldridge, was largely interested; 
and such aid was given in the foria of a 
guarantee by the company of the bonds of the 
Boston, Hartford and Erie Railroad Compa- 
ny, to the amount of $5,000,000, which bonds 
were put into circulation. 

(6.) The Boston, Hartford and Erie Rail- 
road Company has suspended payment 

(7.) The election of directors in October, 
1867, was accomplished by the use of about 
$70,000 of the money of the Boston, Hartford 
and Erie Railroad Company, placed in the 
hands of Gould for the purpose. 

(8.) The furnishing of the money, its use, 
the accomplishment of the election, and the 
guarantee of the bonds, .were all part of a 
fraudulent conspiracy by which, in return for 
the money to accomplish the election, Gould, 
Fisk and Lane should betray their trust as 

llFED.CAS. — 62 
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directors by using their influence in favor of 
the guarantee of the bonds, to the prejudice 
of the interests of the company, and should 
find their own compensation in such personal 
advantages as they could obtain by means 
of their trust and power as directors. 

(9.) On the 30th of September, 1S67, the 
total amount of the preferred and common 
stock of the company was $25,111,210. 

(10.) In February, 1868, the total amount 
of the stock was $32,801,910, being $8,536,910 
of preferred stock and $24,265,000 of common 
stock. 

(11.) XTp to February, 1868, the company 
had not only met the interest on its bonds, 
but had paid regular cash dividends of seven 
per cent per annum on its preferred stock, 
and dividends, although not regularly, on its 
common stock, and the markef value of its 
common stock was between 70 and 80 per 
cent 

(12.) In February, 1868, the company had 
its roads in successful operation, and substan- 
tially owned the property of the Long Dock 
Company, and also owned a large amount 
of property proper for use in operating its 
roads, which consisted of 459 miles of main 
road and 314 miles of branches and leased 
roads, there being a double track of about 
362 miles on its main line, and its average 
gross eai-nings fOr the three years then last 
past had been about $15,000,000 per year. 

(13.) In February, 186S, Gould, Fisk and 
Lane, with others of the directors, put in 
execution the scheme of making fm'ther large 
issues of the common stock of the company, 
under color of the authority alleged to be con- 
ferred by the 10th subdivision of the 28th 
section of the general railroad act of New 
York, of April 2d, 1850 [Laws 1850, p. 225], 
and which they claim to be applicable to 
the company, notwithstanding the special 
provisions of the ~ acts of April 4th, 1860 
[Laws 1860, p. 257], April 2d, 1861 [Laws 

1861, p. 213], and March 28th, 1862 [Laws 

1862, p. 208], fixing its capital stock at $11,- 
500,000 of common stock, and $8,535,700 of 
preferred stock, and the provision of the act 
of May 4th, 1864 [Laws 1864, p. 1303], au- 
thorizing an increase of $8,000,000, such 10th 
sub-division providing, that the corporations 
thereby referred to should have power, "from 
time to time, to borrow such sums of money 
as may be necessary for completing, and fin- 
ishing or operating, their railroad, and to 
issue and dispose of their bonds for any 
amount so borrowed, and to mortgage their 
corporate property and franchises, to secure 
the payment of any debt contracted by the 

"company for the purposes aforesaid; and the 
directors of the company may confer on 
any holder of any bond issued for money 
borrowed as aforesaid, the right to convert 
the principal due or owing thereon into stock 
of said company, at any time not exceeding 
ten years from the date of the bond, under 
such regulations as the directors may see fit 
to adopt" 
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(14.) In esecution of sueli scheme, the said 
confederates caused to be executed the bonds 
of the company to the amount of ?o,000,000, 
purporting to confer upon the holder the right 
to convert the principal sum into stock of 
the company, and made a pretended issue 
of such bonds to some of the directors or 
their confederates; and almost immediately 
thereafter, and on or about the 19th of Feb- 
ruary, 1S6S, there was made a conversion, or 
pretended conversion, of such $5,000,000 of 
bonds into stodi: of the company; and there- 
upon, under the direction of Gould, Fisk and 
Lane, and their confederates, there were is- 
sued certificates for the common stock of the 
company, to the amount of $5,000,000, in 
50,000 shares, which were put on the mar- 
ket and sold to bona fide purchasers. 

(15.) The only consideration which the com- 
pany received for the bonds was received 
from the proceeds of the sale of the stock. 

(16.) The amount which the company in 
any way received, in respect of the bonds 
and stock, did not exceed $3,625,000, or 72^^ 
per cent of the par value thereof; but a 
large sum was realized therefrom by Grould, 
Fisk and Lane, and their confederates, and 
divers methods were adopted to cover up and 
conceal the excess and deprive the company 
of the benefit thereof, and enable the said 
confederates to retain the' same for their 
private profit. 

(17.1 In or about March, 1868, there were 
issued, and put on the market, and sold to 
bona fide purchasers, an additional 50,000 
shares, or $5,000,000 in amount, of the com- 
mon stock of the company. 

(18.) Such transaction consisted In putting 
into the hands of some persons acting in con- 
federacy with Gould, Fisk and Lane, and 
their associates, convertible bonds of the 
company for $5,000,000, but no money was 
loaned or advanced to the company upon the 
bonds, or any consideration received by it 
from them. With full notice of an injunc- 
tion, restraining the issue of the stock, cer- 
tificates for such additional 50,000 shares of 
stock were by Fisk, with the concurrence of 
Gould and Lane, caused to be filled out, 250 
certificates, for 100 shares each, certifying 
that the firm of Smith, Gould, Martin & 
Company, stock brokers, of which firm Gould 
was then a member, were the owners of the 
stock mentioned therein, and 250 other cer- 
tificates, for 100 shares each, certifying that 
the firm of Fisk, Belden & Company, stock 
brokers, of which firm Fisk was a member, 
were the owners of the stock mentioned 
therein. Thereupon, by the direction and 
procurement of Gould and Fisk, confederat- 
ing with Lane and others, such certificates 
were sold to bona fide purchasers by the said 
firms to which they were issued, the price 
being about 80 per cent, of the par value 
thereof, or $4,000,000. Only a portion of this 
amount, namely, $3,625,000, or at this rate of 
72^4 per cent for the stock, was ever paid or 
accounted for to the company, and the resi- 



due of the proceeds, being the sum of $375,- 
000, was wrongfully withheld from the com- 
pany by Gould and Fisk, in combination 
with Lane and others. 

(19.) Almost immediately after the last 
50,000 shares of stock were issued, Gould, 
Fisk and Lane, with certain of their confed- 
erates, in order to avoid the legal conse- 
quences of their acts, and to withdraw the 
pecimiary fruits of the operation from the 
jurisdiction of the courts of the state of 
New York, fled to Jersey City, carrying with 
them many millions of dollars, the property' 
of the company, being proceeds of the stock 
or bonds, and remained there until they suc- 
ceeded, by the use of the money of the com- 
pany and other corrupt means, in effecting 
arrangements for their return, when they 
returned. 

(20.) During such period, Gould, Fisk and 
Lane and their confederates employed paid 
guards, and expended money otherwise for 
expenses which were not lawful charges 
against the company, but were paid out of 
the funds of the company by their procure- 
ment, some of it being used to influence and 
obtain action by the legislature of the state 
of New York in r^pect to the issue of the 
bonds and stock, and the transactions con- 
nected therewith, which money has never 
been refunded or accounted for to the com- 
pany. 

(21.) The issuing of the bonds and of the 
100,000 shares of stock was substantially le- 
'galized by an act of the legislature of New 
York, passed April 21st, 1868, which declar- 
ed as follows: "It shall be lawful for the 
Brie Railway Company to use the money 
realized from the convertible bonds issued 
by said company on the 19th day of Febni- 
ary and on the 3d day of March, 186S. the 
said bonds amounting in all to $10,000,000, 
for the purpose of completing, furnishing, 
and operating its railroad, and for no other 
purpc^e. Nothing in this section contained 
shall affect any right of action of any person 
against any officer or agent of the Erie Rail- 
way Company, nor shall it affect any action 
or proceeding now pending, save as herein 
expressly provided, nor shall anything there- 
in contained be held or construed to affect 
any liability, civil or criminal, of any officer 
or agent of the said Erie Railway Company, 
or any other person. The use of the moneys 
in this section mentioned, by any officer or 
agent of said railway company for any other 
purpose than is herein mentioned, shall be a 
felony, punishable, upon conviction thereof, 
by imprisonment in the state prison for not 
less than two nor more than five years." 

(22.) In July, 1868, Eldridge resigned his 
presidency of the company, as the result of 
an agreement between him and Gould, Fisk 
and Lane, that he should do so, and that 
the company should purchase the bonds of 
the Boston, Hartford and Erie Railroad 
Company, to the amount of $5,000,000, or 
thereabouts. Jay Gould was made president 
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in his place. At tlie same time, Gould, Fisk 
and Lane secured the control of the execu- 
tive committee of the company, by hecoming 
three of its five members, and the company, 
by the procurement of Gould, Fist and Lane, 
purchased the bonds of -the Boston, Hartford 
and Erie Railroad Company, to the amount 
of $5,000,000, and they were paid for out of 
the funds of the company. 

(23.) Such purchase of bonds was niegal 
and beyond the corporate powers of the com- 
pany, and resulted in a large loss to the 
company. Gould, Fisk and Lane concurred 
in the purchase, not only knowing it to be il- 
legal and prejudicial to the interests of the 
<;ompany, but from the corrupt motive of in- 
ducing Eldridge thereby to resign his presi- 
•dency, and of their being thereby enabled to 
substitute Gould as president, and acquire 
complete practical control of the company. 
At the time, Gould, Fisk, Lane and Eldridge 
had such control of the company, that the 
■other directors, except the immediate friends 
•of Eldridge, had little influence, and most of 
them were ignorant of what was trajispir- 
ing and what was intended, 

(24.) By an arrangement made in or about 
July, 1S68, Gould, Fisk and Lane obtained 
the discontinuance and withdrawal of cer- 
tain suits and litigations in which they and 
Eldridge were involved, and to some of 
which the company was a party, which suits 
bad ^own out of the proceedings relating 
to the said convertible bonds and stock, and 
■other wrongful acts of such four parties and 
their confederates in and about the affairs 
■of the company, it being supposed that one 
Cornelius Vanderbilt was promoting such 
■suits, though not a party to them, and It be- 
ing an object of Gould, Fisk and Lane to in- 
duce the withdrawal from the board of di- 
rectors of said Frank Work, who was hostile 
to them, and understood to be in alliance 
with the parties carrying on the suits. By 
such arrangement, they also obtained their 
own personal relief from accountability in 
such suits, and for the moneys of the com- 
pany which they had illegally retained, and 
the withdrawal of Work from the director- 
ship, and the quieting of the opposition of 
Vanderbilt to the then past and proposed 
future spoliation of the company's funds, 
property, and credit by them and their con- 
federates, which objects were for the per- 
sonal gain of them and their confederates, 
and not for the benefit of the company, and 
were accomplished by them not at their own 
-cost, but at the expense of the company, and 
mainly by the payment of money from the 
lunds of the company to the parties with 
whom the settlement was efEeeted, as the 
■consideration for the setttlement, and for the 
pei-sonal advantages thereby secured to 
Gould, Fisk, and Lane, and their confeder- 
ates, but not. in discharge of any legal claim 
against the company in favor of such par- 
ties. 
(25.) Such payments out of the funds of 



the company by the procurement of Gould, 
Fisk, and Lane, and their confederates, were 
—§429,000 in settlement of a suit of one 
Richard Schell, and in compromise of some 
claim made by him, such suit being founded 
on 'the wrongful acts of Gould, Fisk, Lane, 
Eldridge, and their confederates, and being 
a claim against them personally, and not a 
valid demand against the company— $1,000,- 
000 paid as a bonus or subsidy to Vander- 
bilt, which was not on account of any legal 
demand of his against the company, but was 
made on considerations personaa to Gould, 
Fisk, and Lane, and their confederates— the 
purchase from Vanderbilt of 50,000 shares of 
the stock of the company at the rate of 
about 70 per cent of its par value, and at a 
price greatly exceedlag its then market val- 
ue, for which there was paid to Vanderbilt, 
from the funds of the company, about $3,- 
500,000, such purchase being illegal, waste- 
ful, and fraudulent, and resulting in a large 
loss to the company. 

(26.) On that occasion, other large sums 
were paid from the funds of the company, 
by the procurement of Gould, Fisk, and 
Lane, and their confederates, for what were 
not legal charges against the company, but 
for the personal benefit of them or their con- 
federates. 

(27.) About the same time, from $20,000 to 
$50,000 was wrongfully received out of the 
funds of the company by Gould and Fisk, or 
one of them, for an illegal and unfounded 
claim of them, or one of them, against the 
company. 

(28.) When such payments were made to 
Schell and Vanderbilt, Gould was the treas- 
urer of the company, and had custody of its 
funds, and, as such treasurer, participated in 
making the payments to Vanderbilt, and in 
settling the suit and claim of Schell, and en- 
dorsed over to such parties the checks by 
which the payments were made, which were 
drawn against funds in bank belonging to 
the company, and he did so" knowing that the 
payments were illegal. 

(29.) In or about July, 1868, Daniel Drew, 
who had until then been treasurer of the 
company, resigned that office, and Gould was 
made treasurer in his place, and received 
from the former treasurer cash funds of the 
company to the amount of more than $5,- 
500,000, nearly all of which was proceeds of 
the $10,000,000 of convertible bonds,, or the 
100,000 shares of stock.- In addition to this, 
and to the* current receipts of the company 
from its earnings, Gould, as such treasurer, 
received, between July, 1868, and October, 
1868, about $1,000,000 from the proceeds- of 
sterling bonds of the company which remain- 
ed on hand when he became treasurer. 

(30.) From July, 1868, when Eldridge re- 
tired and Gould -was made president, until 
October, 1868, as well as subsequentiy, 
Gould, Fisk and Lane had practically in 
their own hands the entire control of the 
affairs and funds of the company. 
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(31.) In or about July, 1S6S, Fisk was 
made comptroller of the company, and has 
since continued to exercise, except as Gould 
and Lane have participated therein, control 
over the allowance and disallowance of 
claims against the company. Gould, as 
president and treasurer of the company, has 
had supreme control over the company's 
funds, except in so far as Fisk and Lane 
may have participated therein, and tias made 
such uses thereof from time to time as would 
best serve the ends of himself and Fisk and 
Lane. Lane at the same time was made, 
and has thenceforth continued to be, the 
counsel of the company, with the addition of 
large powers to those previously exercised 
by the counsel of the board. 

(32.) During the period from July to Octo- 
ber, 1868, the board of directors of the com- 
pany held no meeting, and had no participa- 
tion in the control of the affairs of the com- 
pany, but, whatever of such control was not 
exercised by Gould, Fisk and Lane, in their 
said offices, was exercised by them as the 
controlling and always co-operating major- 
ity of the executive committee, the other 
two members of such committee being by 
Gould, Fisk arid Lane systematically kept in 
great measure ignorant of the important do- 
ings of the committee, and no proper minutes 
of its proceedings being by them allowed to 
be kept 

(33.) In anticipation of the election of di- 
rectors to be held in October, 1S6S, Gould, 
Fisk and Lane contrived a scheme for caus- 
ing themselves, and such other persons only 
as they should choose for the pm-pose, to be 
elected directors of the company at such 
election; and, in order to carry out such 
scheme, tliey put in execution divers illegit- 
imate and fraudulent devices. Having made 
such arrangements as that, at a given date, 
a very large amount of stock should stand on 
the books in the names of themselves arid 
their confederates, and of persons whose 
proxies for voting they could secure by pur- 
chase or otherwise, Gould, Fisk and Lane, 
as a majority of the executive committee, 
without the knowledge of the other members 
of the committee, and without any action or 
knowledge of the board of directors, or the 
knowledge of any member of it save them- 
selves, and without any previous public no- 
tice of an intention so to do, suddenly closed 
the stock transfer books of the company on 
the 19th of August, being about sixty days 
before the annual election, and at least thirty 
days earlier than the by-laws of the company 
contemplated, or the stockholders anticipat- 
ed, or than had been the usage of the com- 
pany, or than was necessary for any honest 
or useful pm:pose. They pretended to keep 
such transfer books closed from that time 
until the election, so that, during such pe- 
riod, no stock could properly be transferred 
into the name of any person, so as to enable 
him to vote thereon, or to prevent the same 
from being voted on by the person in whose 



name it happened to stand at the time of 
closing the books. But transfers were, dur- 
ing such period, caused by Gould, Fisk and 
Lane to be secretly made in certain cases, 
where such transfer would increase the vot- 
ing power of themselves and their confeder- 
ates, although transfers were not permitted 
in any other case. Such arrangements had 
been made by Gould, Fisk and Lane, and 
their confederates, that, when the transfer 
books were so closed, there stood thereon in 
the names of themselves, and their business 
firms, and their confederates, the following 
stock: Fisk, Belden .& Co., 18,300 shares; 
Fisk, Bradford & Co., 25,000 shares; Smith, 
Martin & Co., 1,800 shares; Smith, Gould, 
Martin & Co., 74,800 shares; and 33,740 
shares in the name of another firm, the "con- 
trol of whose proxies for voting thereon at 
such election Gould, Fisk and Lane acquired, 
making in all 133,040 shares of stock, the 
voting power on which at such election was 
controlled by Gould, Fisk and Lane, the 
whole number of shares voted on at such 
election being 274.874. 

(34.) Although, at the time of the closing 
of the transfer books, there stood in . the 
names of the firms with which Gould and 
Fisk were connected, stock to the nominal 
amount of nearly §12,000,000, Gould and 
Fisk, as to much the greater proportion there- 
of, had not, nor had their said firms, any 
beneficial proprietorship of such stock, but 
they had caused it to stand in their names 
at that particular time, by its having been 
originally issued in their names for the pur- 
poses of sale, and retained in such names not- 
withstanding the sale thereof and a delivery 
by handing over certificates and powers of 
attorney, and by the process of borrowing 
or pm-chasing stock and holding it for the 
briefest possible period, in order that such 
stock might stand in their names at the clos- 
ing of the transfer books, notwithstanding 
the shares might be returned or resold and 
parted with immediately afterwards, and de- 
livered by handing over the certificates, with 
power of attorney to transfer. Such of the 
stock as, in fact, belonged to Gould and Fisk, 
or any of their firms, had, in gi-eat part, been 
acquired by the use of the money of the 
company. 

(35.) Gould, Fisk and Lane made a pre- 
tended issue and delivery of convertible 
bonds of the company, to the amount of 
many millions of dollars, and caused to be 
executed certificates for a great amount of 
stock, into which such bonds were proposed 
to be converted, with the design of voting on 
such stock, if necessai-y, in order to conti-ol 
the election; but the new stock was not cre- 
ated, for the reason that they were enabled 
by other devices to cast votes enough to con- 
trol the election. 

(36.) Shortly before the election, Gould, 
Fisk and Lane, having secured to themselves 
the power of controlling the election, procured 
to be signed by several of the persons whom 
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they proposed to elect as directors, a paper, 
by wWch such persons pledged themselves to 
support the policy of Gould, or resign their 
directorship, and they were elected directors 
under said pledge. 

(37.) Gould, Fisk and Lane, or one of them, 
voted at such election on a large number of 
shares, in virtue of proxies for voting which 
they purchased from parties in whose names 
the stock stood, which parties, in many of 
such instances, were not the actual owners 
of such stock, but had previously parted with 
it, and made delivery by handing over the 
certificate, with power of attorney to trans- 
fer. The price paid for such proxies was de- 
rived from the funds of the company. 

(38.) At such election, in October, 1868, 
Gould, Fisk and Lane caused the following 
persons, in addition to themselves, to be 
elected director of the company for the then 
ensuing year: William M, Tweed, Peter B. 
Sweeney, Daniel S. Miller, Junior, Alexander 
S. Diven, George M. Diven, Homer Ramsdell, 
John Hilton, George M. Groves," John Gan- 
son, Charles G. Sisson, O. W. Chapman, J. 
C. Bancroft Davis, Henry Thompson and 
"William B. Skidmore. Davis and Skidmore, 
when they came fully to understand the pur- 
poses of Gould, Fisk and Lane, resigned their 
offices as directors. Immediately on the elec- 
tion being made, a meeting of the board of 
directors was held, at which the only busi- 
ness transacted was to .elect Gould, president, 
Alexander S. Diven, vice-president, Fisk, 
comptroller, and Gould, Fisk, Lane, Tweed 
and aiiller, the executive committee; and 
such persons respectively held such offices 
until October, 1869. aiiller is a brother-in- 
law of Gould, and wholly under his influ- 
ence. Tweed was and is in entire accord 
with Gould, Fisk and Lane. Alexander S. 
Diven is a person of integrily, and good ca- 
pacity, and of experience in railroad man- 
agement, and had formerly been- an active 
executive manager of the company, but the 
position of vice-president was a nominal one, 
and, especially in view of such pledge made 
by the directors, said Diven was powerless to 
thwart the schemes of Gould, Fisk and Lane. 

(39.) From and after the day of such elec- 
tion, in October, 1868, until the election of a 
new board, in October, 1869, no meeting of 
the board of directors of the company was 
held, except in a single instance, where a 
company, with whom a contract was being 
made, insisted that the contract should be 
ratified by the board, on which occasion a 
special meeting of the board was called for 
that single purpose, and no other business 
was transacted. 

(40.) During the entire year, from October, 
1868, to October, 1869, Gould, Fisk and Lane, 
in virtue of their offices of president, treas- 
urer, comptroller and counsel, and as the 
controlling majority of the executive com- 
mittee, had in their own hands, and exer- 
cised, the absolute control of the affairs of 
the company, and its funds and property, and, 
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whatever was done, during such period, in 
respect of the company and its affairs, was 
under the control of Gould, Fisk and Lane, 
and they are responsible therefor, and for 
the results thereof, as fully as if there had 
been no board of dh'ectors. 

(41.) During such period, not only did the 
board exercise no control, as a board, over 
the management of the company, but the do- 
ings of Gould, Fisk and Lane, as controlling 
members of the executive committee, were, 
for the most part, kept by them from the 
knowledge of the individual members of the 
board, except those of them who were on the 
executive committee, and those who were 
the close allies and confederates of Gould, 
Fisk and Lane, in their schemes of private 
gain and spoliation of the company, and, ex- 
cepting those persons, the directors of the 
company knew little or nothing more of what 
was going on in its affairs, than if they had 
not been directors. 

(42.) During the year ending September 
30th, 1869, there was an apparent surplus of 
net earnings of the company/ applicable to 
dividends, after paying interest on the mort- 
gage debt, of §475,621.91, which ought to 
have been applied to pay a dividend on the 
preferred stock, and would have paid about 
five per cent, thereon. But no dividend was 
paid, and, on the allegation that the surplus 
earnings of the year, over mortgage interest, 
had been applied to expenditures for perma- 
nent improvement, the said managers of the 
company's affairs, in or about November, 
1869, declared a dividend of seven per cent, 
on the preferred stock, payable in scrip, by 
which the amount is promised to be paid at 
some futTure period. During the year ending 
September 30th, 1869, the capital of the com- . 
pany was increased to the extent of ?32,234,- 
700, or 322,347 shares of common capital 
stock, of $100 each, par value. No reduction 
was made, during such year, in the funded 
debt of the company. By the report of the 
company, made to the state engineer and sur- 
veyor of the state of New York, for such 
year, it appeared, that, at the close of the 
year ending September 30th, 1868, the float- 
ing debt of the company amounted to $4,- 
893,735.81, and that at the close of the year 
ending September 30th, 1869, there was no 
floating debt. In fact, there was a consid- 
erable floating debt at the close of the last- 
named, year, but, if the above-named amount 
of floating debt was extinguished during 
such year, such debt was, in great part, ille- 
gitimate, and had been created by the illegal 
and fraudulent acts of Gould, Fisk and Lane, 
and their confederates, and the large amount 
of cash which Gould so received from the late 
treasurer in July, 1S6S, and which had not 
been appropriated to any legitimate uses of 
the company, prior to September 30th, 1868, 
was much moi^e than adequate for the pay- 
ment of such amount of floating, debt The 
expenditures during the year ending Septem- 
ber 30th, 1869, under the head of "cost of 
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road and equipment," were ?3,S32,451.96, 
leaving unaccounted for $28,402,248.04, of the 
addition so made to tlie share capital during 
such year, or, leaving unaccounted for more 
than $23,500,000 thereof, after deducting an 
alleged item of $4,813,001.08, as paid out, 
during such year, to or upon account of the 
old New York and Erie Railroad Company. 

(43.) In so far as any portion of the pro- 
ceeds of such additional share capital of $32,- 
234,700, not so accounted for, may have been 
expended on property of the company, such 
expenditm-es were almost wholly illegal, and 
were made by Gould, Fisk and Lane, or one 
of them, in virtue of their power as executive 
officers and executive committee, without any 
order or assent of the board of directors, 
and mainly for purposes foreign to the legit- 
imate business of the company, and many of 
them in furtherance of the private objects of 
Gould, Fisk and Lane, or some or one of 
them, and wei-e wasteful, and the sum total of 
such as were made even professedly for the 
company's account, is but trifling, in compar- 
ison with the unaccounted-for deficiency of 
proceeds of such $32,234,700 of new share 
capital. 

(44.) Certificates for the new stock, to the 
amount of over 322,000 shares, of $100 each, 
were issued, and put in circulation, and the 
shares have become so mingled with the 
genuine stock of the company, existing on 
and before September 30th, 1869, that they 
cannot now be distinguished or separated 
therefrom. 

(45.) Such new stock was put in circulation 
by Gould, Fisk and Lane, without any reso- 
lution of the board purporting to authorize 
it, and without any authority therefor in any 
way derived from the then existing stock- 
holders, and the transactions of its issue were 
carried on by Gould, Fisk and Lane, merely 
by the exercise of their power as executive 
officers and executive committee. For the 
most part, the issues of the new stock were 
made by Gould, Fisk and Lane secretly, and 
it was sold in small parcels to bona fide pur- 
chasers, while they and the community were 
ignorant that such large issues were being 
made. 

(46.) The only authority under which new 
stock of the company could lawfully be cre- 
ated by it during the year in which such new 
stock was issued, is to be found in the power 
of the company to issue shares of its stock 
in exchange for stock of other railroad com- 
panies which might be consolidated with it, 
or whose roads might be leased to it, and in 
the power to issue shares on the conversion 
into stock of valid convertible bonds pre- 
viously issued by the company, containing 
the privilege to the holders to convert such 
bonds into an equal amount of stodc at par. 

(47.) No portion of such stock issued in the 
year ending September 30th, 1869, was issued 
in exchange for the stock of any other rail- 
road company, and no portion of it was is- 
sued on the conversion of any valid bonds of 



the company which were outstanding on Sep- 
tember 30th, 1868, for no such bonds have 
been converted into stock; and, therefore, 
the whole of such new stock could only have 
been issued on the conversion into such stock 
of convertible bonds issued subsequent to 
September 30th, 1868. 

(48.) The new stock was issued on the con- 
version of convertible bonds of the company 
which had been issued on its behalf during 
the year ending September 30th, 1869, by 
Gould, Fisk and Lane, in virtue of the con- 
trol which they exercised as such executive 
officers and executive committee. The whole 
transaction of issuing and disposing of such 
bonds, and receiving their proceeds, was un- 
der the control of Gould, Fisk and Lane, 
save in so far as their confederates, Tweed 
and Miller, may have participated therein, 
and was devised and carried through by 
Gould, Fisk and Lane without any resolution 
of the board of directors authorizing the 
same, and without the knowledge and assent 
of the board and of the stockholders. Gould, 
Fisk and Lane disposed of the bonds on such 
terms as suited their pleasure, and received 
and wholly controlled the application of the 
proceeds. 

(49.) The bonds were, as alleged by Gould, 
Fisk and Lane, issued under authority de- 
rived from the 10th sub-division of the 28th 
section of the general raih'oad law of New 
York, of April 2d, 1850. The only purpose 
for which such bonds could be legally issued 
by the company, was, "to borrow such sums 
of money as may be necessary for completing 
and finishing or operating their railroad," 
Such bonds were, to a gi-eat extent, sold by 
Gould, Fisk and Lane to some of themselves, 
and to business firms in which they or some 
of them were interested as copartners or oth- 
erwise, and particularly to Smith, Gould, 
Martin & Co., and Fisk, Belden & Co., and to 
others, the confederates, friends and personal 
associates of Gould, Fisk and Lane respec- 
tively. On such sale of the bonds, extrava- 
gant discounts and commissions thereon 
were allowed to the purchasers, and the 
agreement on the part of Gould, Fisk and 
Lane to allow them, was corrupt and fraudu- 
lent. All such allowances, and particularly 
where Gould, Fisk and Lane, or either of 
them, or any of their confederates, were in- 
terested in the purchase, were illegal and not 
binding upon the company. Gould, Fisk and 
Lane, they having issued and negotiated the 
bonds solely under the authority to borro\y 
money for the purposes in that behalf limited 
by the general railroad act, and the bonds or 
stock having ultimately passed into the hands 
of bona fide purchasers, are liable to the com- 
pany and its bona fide shareholders for sums 
equal to the face of the bonds, as for so 
much money borrowed by them on behalf of 
the company. 

(50.) From July, 186S, continuously, up to 
the present time, Gould, Fisk and Lane have 
really had the entire direction and control 
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of the financial affairs of the company, and 
the custody and disposition of all its funds, 
and have used such -funds at their own will 
and pleasure, and made the same in great 
measure subservient to their own private 
gain, and used such moneys of the company 
very much as if the same belonged to them- 
selves, 

(51.) Large amounts of money belonging to 
the company have, for Ioe^ periods of time, 
not been kept on deposit in the name of the 
company, nor been in any "way kept separate 
as t!ie property of the company, but have 
been retained in the hands of Gould, Msk 
and Lane, or some or one of them, or in the 
hands of business firms with which they or 
some of them were connected, and in the 
hands of. other persons, their confederates, 
and have been used by Gould, Fisk and Lane 
for their private gain, and have been by 
them, to a vei-y great extent, put at hazard 
in speculations in stoclis, gold and other 
things, and in other ventures, and thereby 
they have made to themselves great profits- 

(52.) In respect to large amounts of the 
money of the company, Gould, Fisk and 
Lane have resorted to divers methods to cov- 
er up the truth in regard to their real use of 
such moneys. Among such devices, has been 
the one of pretending to keep the money of 
the company in a bank to its credit, while 
they, or some of them, or of their confed- 
erates on their behalf, have had the use of 
such moneys, or a great part thereof, or an 
amount corresponding thereto, in the shape 
of loans from or drafts on such bank, or in 
some other form. 

(53.) G6uld, Fisk and Lane, or some of 
them, have had the use of the moneys of the 
company to a large amount, and made large 
gains therefrom. At a certain time, they 
engaged in a stock speculation, wherein they 
purchased stock of the New York Central 
Railroad Company,, to the amount of several 
millions of dollars, from which, upon a great 
and sudden rise in such stock, owing to an 
operation of which they had previous secret 
intelligence unknown to the public, they 
made many hundreds of thousands of dol- 
lars of profits. The substantial capital with 
which such speculation was carried on was 
derived from the funds of the company. The 
substantial capital for other speculations and 
financial operations of Gould, Fisk and Lane, 
or some of them, in the purchase or sale of 
other stocks, and of gold, and in speculating 
for a fall in the price of stocks and bonds, in 
operations of all which kinds they, or some 
of them, have from time to time engaged to a 
great extent, and to their great profit, has 
been in like manner derived from the funds 
of the company. 

(54.) During the entire period, from the 
time when Goidd, Fisk and Lane acquired 
a control in the affairs of the company, and 
more especially from the time when they 
acquired complete control in July, 1868, con- 
tinnously, up to the- present time, they have 
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respectively, from time to time, and on a 
great many occasions, and habitually, taken 
advantage of and abused their trust as di- 
rectors, officers and managers of the com- 
pany, in the making of transactions on be- 
half of the company on one side, in which 
they or some of them were interested on the 
other side, and wherein they obtained great 
gains to themselves, to the loss of the com- 
pany. 

(55.) In some instances, such adverse pri- 
vate interests of theirs were in the shape of 
their being stockholdei-s in the company thus 
entering into transactions with the Brie Rail- 
way Company. In other instances, the trans- 
action purported to be made with some 
other person than themselves, and without 
any interest of theirs being apparent on the 
face of it, although" such private interest 
really existed. In other instances, they, or 
some of them, received, for their own private 
uses, from the parties with whom the trans- 
action was had, allowances by way of com- 
pensation for their influence as managers of 
the = company, in causing the transaction to 
be entered into on its behalf- In other in- 
stances, they, or one of them, were openly 
sellers or lessoi's of property to the company, 
or purchasers of property from the company, 
or otherwise dealers with the company, and 
the terms on which the company was made 
to enter into the transactions were deter- 
mined, on the part of the company, by them, 
as its controlling managers, notwithstanding 
their personal interest adverse to the com- 
pany, and such terms were fixed beneficially 
to then- private interest and unfavorably to 
the interests of the company. 

(56.) Among such transactions, was the 
pm'chase, on behalf of the company, of a 
water front property on the Jersey shore, 
known as the "Weehawken Docks Property," 
for which the company was made to pay, or 
agree to pay, the excessive price of about 
§1,600,000, and expenditures on such prop- 
erty; the pm'chase of numerous other par- 
cels of real estate in New Jersey, and ex- 
penditures thereon; ' and the lease to the 
company, at an extravagant rent, of the 
offices which it occupies in the building 
known as the "Grand Opera House," on the 
corner of Eighth avenue and Twenty-third 
street, in the city of New York, of which 
building Gould and Fisk, or one of them, 
claim to be owners or owner. 

(57.) The purchase of the said Grand Opera 
House, and of a number of adjacent houses 
and lots, was made by Gould and Fisk, or one 
of them, for about $700,000, of which about 
§300,000 was p^d in money, and the remain- 
ing $400,000 was secured by bond and mort- 
gage on the premises. Thereupon, Gould, 
Fisk and Lane, as managers of the company, 
took a lease for a long term from Gould 
and Fisk individually, or one of them, of a 
portion of the building, to be occupied for 
the business offices of the company, and fixed 
the rent therefor at an amount far beyond 
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its true rental value, and mucli "greater than 
could In any ease with propriety t)e paid for 
business offices suitable for the occupation 
of the company, the rent so fixed being at 
the rate of $45,000 per year. The sum of. 
$300,000 -which was paid on account of the 
purchase money of such premises, or the 
greater portion thereof, was in fact taken by 
Gould and Fisk from the funds of the com- 
pany, imder their conti'ol as trustees, and 
such use of the funds of the company for 
their private purposes is by them pretended 
to be justified by the allegation that such 
amount was advanced by the company to 
them on account, and in anticipation, of the 
rent to become due from the company under 
such lease. A large additional amount of the 
money of tlie company has been expended by 
Gould, Fisk and Lane in furnishing, fitting 
up, and decoiuting the offices thus leased in 
an unsuitably exti'avagant style. 

(58.) At the time of making such lease, the 
company was in the occupation of business 
offices at the foot of Duane street, in the city 
of New York, which is the starting point of 
the ferry which connects their road with the 
New York side, which offices had been occu- 
pied by them for many years, and were suffi- 
cient and suitable for their legitimate pur- 
poses. Such new offices are located in a 
portion of the city inconvenient for the legiti- 
mate purposes of their business. The loca- 
tion of the business offices of such a corpora- 
tion in a building occupied, as is said Grand 
Opera House, for theatrical entertainments, 
under the management and direction of Fisk, 
one of the chief officei's of the company, is 
unsuitable, discreditable, and prejudicial to 
the interests of the company, and the keep- 
ing of the books and records of the corpora- 
tion in a building used as a theatre is unsafe 
and improper. 

(59.) The taking of the lease, the advance 
of the company's money, and the expendi- 
tures in furnishing, fitting up and decorating 
the offices, were and are fraudulent breaches 
of trust on the pai-t of Gould, Fisk and Lane, 
and, if suffered to remain in effect, would in- 
volve a loss to -the company of nearly the 
whole amount of its funds thus applied and 
expended. The company and its bona fide 
shareholders are entitled to be relieved 
against such transaction, and against all such 
expenditm-es of its funds, and to have the 
lease cancelled, and to recover back from 
Gould and Fiske the whole amount advanced 
or paid on account of rent under the lease, 
and such portion of the sum paid by Gould 
and Fisk, on account of the purchase money 
of the premises, as was derived from the 
funds of the company, and all money of the 
company expended in fitting up or decorating 
the offices; and an equitable lien exists in 
favor of the company, and should be en- 
forced in this suit, on behalf of the plaintiffs 
and the other shareholders, upon and against 
the Grand Opera House, and the land on 
which it stands, and the adjacent houses and 



lots which were embraced in the purchase by 
Gould and Fisk, or one of them. 

(60.) During the period in which Gould, 
Fisk and Lane have had the control of the 
company, they have made great profits to 
themselves, and subjected the company to 
great loss, by a system of favoritism and dis- 
crimination in the rates of freight for trans- 
portation ovei' said road of various articles, 
and especially petroleum, in cases where the 
articles thus transported belonged to Gould, 
Fisk and Lane, or one of them, or to firms 
or companies in which they or some of them 
had pecuniary interests, such disci'imination 
being made, in many instances, in adjusting 
the charges for transportation of freight, or 
by making drawbacks or retm-ns of portions 
of the freight nominally charged, to an extent 
whicli drove off other shippei-s from sending 
their freight by said road. The plaintiffs 
pray, that Gould, Fisk and Lane may be ad- 
judged to account for and pay to tiie com- 
pany, for the benefit of the plaintiff^ and the 
other bona fide shareholders, the full amount 
of the profits thus obtained by themselves or 
their associates or confederates, and the full 
amount of the losses they have thus caused 
to the company. 

(61.) Gould, Fisk and Lane, on many dif- 
ferent occasions, since they acquired the con- 
trol of the company, have wrongfully applied 
large amounts of the funds ana property of 
the company to the acqmsition of property, 
professedly for the company, which the com- 
pany had no legal right so to acquire, and to 
large expenditures upon such propertj', and 
to pm*ehasing, leasing, constructing, altering 
or improving, maintaining and operating 
other railroads, which it was not within the 
legal power of the company so to acquire, 
possess, maintain or operate, and to pin-chas- 
ing and dealing in the stock and bonds of 
other companies, professedly for account of 
the company, whichit ha^ not the legal right 
to purchase or deal in, and to rendering aid, 
on behalf of the company, to other compa- 
nies, outside of the legal right of the company, 
and to divers other purposes not within the 
legal authority of the company. Thereby, 
lai-ge amounts of the funds of the company 
have been lost AH this has been done by 
Gould, Fisk and Lane in bad faith, and with 
full knowledge of such illegality, and most of 
the transactions were entered into by them 
without the sanction of the board of direct- 
ors, unless in virtue of the pretended whole- 
sale delegation by it of all its powers to the 
executive committee, which delegation is in- 
competent. Such transactions were almost 
entu"ely carried on by Gould, Fisk and Lane 
merely in virtue of the power which they 
practically possessed as such executive offi- 
cers and executive committee, without the 
knowledge or assent of either the stockhold- 
ers or the du'ectors, with the exception of 
their confederates in the executive committee, 
and were manifestly wasteful when entered 
upon, and many of them were entered into 
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by Gould, Fisk and Lane by reason of private 
interests wbich tliey or some of them had in 
the subject matters affected thereby, and with 
a view to then* own schemes of personal gain; 
and all such transactions were fraudulent 
breaches of ti-ust on their part 

(62) OPhe plaintifEs demand an accounting 
from Gould, Fisk and Lane in respect to such 
transactions and the company's funds applied 
thereto, and pray that they and each of them 
may be adjudged in this suit to pay to the 
company, for the benefit of the plaintiffs and 
the other bona fide shai-eholders, the amoimt 
of such fimds which, upon such accounting, 
•shall be found to have been lost by such 
ti-ansactions, and all losses and damages 
sustained by the company in consequence 
thereof. 

(63.) During the greater portion of the 
time since Gould, Fisk and Lane acquired 
the substantial control of the company, they 
have been and are largely inteirested. in a 
steamboat company styled the Narragansett 
Steamship Company, engaged in running 
steamboats on Long Island Sound, and they 
hare had and still have the practical con- 
trol of the affairs of that company, and they 
have, to a very .large extent, used the funds 
and property of the Erie Railway Company 
for the benefit of such steamship company, 
and in aid of their own private acquisitions 
c»f stock therein, and otherwise in further- 
ance of their own private interests as share- 
holders therein. They have abused their 
trust as executive officers and executive 
committee of such railway company, to 
make and carry out in its name, and pro- 
fessedly on its behalf, arrangements with 
such steamship company, relating to the 
division of through freights on merchandise 
transported by the two companies, and other 
bargains between the two companies, which 
arrangements and bargains were prejudicial 
to the interests of such railway company, 
and greatly to the advantage of such* steam- 
ship company, and of Gould, Fisk and Lane, 
in respect of their private interests therein. 

(64.) The plaintiffs pray a full accounting 
in respect to such arrangements or bargains, 
and of all dealings of Gould, Fisk and Lane 
in the name of, or professedly on behalf of, 
such railway company with such steamship 
company, or with themselves in respect of 
their interest therein; and that Gould, Fisk 
and Lane may be adjudged, in this suit, to 
pay to such railway company, for the benefit 
of the plaintiffs and the other bona fide 
shareholders, the full amount of all loss or 
damage to it in consequence of the subject- 
matters of such accounting. 

(65J Gould, Fisk and Lane, since they 
have had the control of the company, have 
been accustomed to make large profits to 
themselves respectively, in connection with 
the furnishing of supplies to it, in the shape 
of discounts, brokerages, bonuses, and in 
other forms. They have been and are large- 
ly interested in coal mines, and in transpor- 
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tation lines connecting therewith, and have 
abused their trust as such executive officers 
and executive committee, by supplying to 
the company, for its uses, coal derived from 
such mines, at excessive prices, and have 
tliereby made to themselves great profits, 
and subjected the company to great loss. 
In order to make room for such supplies of 
coal wherein they were themselves inter- 
ested, they have forborne to make use. of 
other sources of supply of coal previously 
and still within the control of the company, 
by means of which the coal required by the 
company could and should have been sup- 
plied to it at a cost much less than it was 
made to pay for the coal supplies wherein 
Gould, Fisk and Lane, or some of them-, 
were interested. The plaintiffs demand from 
Gould, Fisk and Lane an accounting in re- 
spect of all -these matters, and pray that 
they may be, in this suit, adjudged to pay 
to the company, for the benefit of the plain- 
tiffs and the other bona fide shareholders, 
the amount of all profits derived by them 
from any of such sources, and the amount 
of all losses which they have inflicted upon 
the company by such transactions. 

(66.) On the 20th of May, 1869, an act was 
passed by the legislature of New York, pro- 
viding as follows: "No stockholder, di- 
rector, or officer of either the New York Cen- 
tral Bailroad Company, the Hudson River 
Raih'oad Company, or the Harlem Railroad 
Company, shall be a director or officer of 
the Erie Railway Company, and no stock- 
holder, du-ector, or officer of the latter com- 
pany shall be a director or officer of 'either 
of the three first named companies. The 
board of directors in each of the said com- 
panies may so classify the members of such 
board, by lot or otherwise, that, as nearly 
as may be, one-fifth of their number shall 
go out of office at each annual election; and, 
at the next election of directors in each of 
the said companies, directors shall be voted 
for only in place of those whose terms shall 
then expire under the classification afore- 
said." That act was procured to be passed 
by Gould, Fisk and Lane,- with the co-opera- 
tion of Tweed, who was a member of the 
legislature, they pretending therein to repre- 
sent the company. The provision thereof 
purporting to authorize such a classification 
of the board of directors as to extend their 
terms of office to periods of from one to five 
years, instead of an uniform term of one 
year, was obtained by Gould, Fisk and Lane, 
for the sole purpose of enabling themselves 
to perpetuate for a long term their control 
of the company for their own private gain, 
despite the will of the stockholders, and the 
passage of the act was not applied for by 
either of the other three comp£inies named 
therein, and neither of them has taken any 
action under the act. 

(67.) Gould, Fisk and Lane illegally and 
fraudulently expended a large amount of 
the funds of the company, in order to ob- 
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tain the passage of such act. Its passage 
was obtained hy means of the corrupt ex- 
penditure of large sums of money of the 
company, in Influencing the action of mem- 
bers of the legislature in favor of the bill; 
and, also, large amounts of the money of 
the company were used by Gould, Fisk and 
Lane by way of compensation to agents 
employed by them to promote the passage of 
the law. All these expenditures were fraud- 
ulent breaches of trust on their part. 

(68.) The plaintiffs demand an accounting 
from Gould, Fisk and Lane for all moneys 
applied from the funds of the company to 
obtain or promote the passage of such act, 
and pray that they may, in this suit, be ad- 
judged to pay to the company, for the bene- 
fit of the plaintiffs and the other sharehold- 
ers, the whole amount of such money, with 
Interest. 

(69.) Since Gould, Fisk and Lane acquired 
control of the company, they or some of 
them have wrongfully and fraudulently put 
in circulation, and received the money for, 
a large amount of the bonds of said Long 
Dock Company, of which company the Erie 
Railway Company is substantially pro- 
prietor, which bonds had been previously 
taken up and extinguished by exchange 
therefor of stock of the Erie Railway Com- 
pany. The reissue of such bonds was wholly 
illegitimate, and their amount was about 
?oOO,000. 

(70.) Gould, Fisk and Lane controlled the 
annual election held for the election of 
directors of the company in October, 1869, 
by means substantially similar to those 
which they had successfully employed for 
the like purpose at the election in October, 

1868. They were aided in wielding such 
voting power at the election in October, 

1869, by the fact that, during the year then 
last preceding, a large amount of the new 
stock of the company created during that 
period had been issued to, or put in the 
names of, Gould, Fisk and Lane, or some 
of them, or their confederates, and in the 
name of said Smith, Gould, Martin & Co., 
and in the names of other persons or firms 
acting in concert with Gould, Fisk and Lane, 
or some of them, or their business firms, 
and whose proxies for voting on such stock, 
so long as it stood in the names of such par- 
ties, were subject to the control of Gould, 
Fisk and Lane, or one of them. Such shares 
of stock, at the time of the closing of the 
transfer books, preparatory to such election, 
Tvere in fact no longer held by the persons 
in whose names the same stood, but had 
been previously sold and deliveries thereof 
made to the purchasers, by handing over the 
certificates, with blank powers of attorney 
to transfer, and which certificates passed 
from hand to hand as the representative of 
the stock without making any transfers In 
the books of the company. 

(71.) A large amount of stock thus situ- 
ated was, at the time of such election in 



1869, held and owned in England and on the 
continent of Europe, where it is the cus- 
tom to deal in American stocks of this char- 
acter by delivery of the stock certificate 
with such blank power of attorney, executed 
by the person in whose name the stock waa 
originally registered, the same passing from 
hand to hand in like manner with coupon 
bonds. At such election in 1869, Gould, Fisk 
and Lane voted upon this stock to a large 
amount, without any authority from its real 
owners, and without their knowledge or as- 
sent, by taking advantage of the circum- 
stance of its having been originally regis- 
tered in the names of Gould, Fisk and Lane, . 
or some of them, or Smith, Gould, Martin 
& Co., and the other persons acting in con- 
cert with Gould, Fisk and Lane, or whose 
proxies were thus subject to their control. 

(72.) It is alleged by Gould, Fisk and Lane, 
that, at such election in 1869, 3o5,Q00 votes 
were cast in favor of the board of directors 
who were then chosen, and that there was 
substantially a similar vote at the said 
annual meeting in favor of accepting the 
provisions of said act providing for a clas- 
sification of the board of directors. The 
pretence of there having been any such 
amount of votes really cast by the actual 
holders of the stock thus voted on, or by 
any person thereunto authorized by such 
holders, is a fraud and fiction. In fact, the 
votes which were cast in favor of the elec- 
tion of the board and of the acceptance of 
the act, were almost all cast by Gould, Fisk 
and Lane, or one of them, or by persons act- 
ing under their control; and the voting 
power which they exercised on such shares 
was almost wholly dei-ived by them from 
devices of the character before set forth, 
namely, voting upon stock which had been 
sold and delivered by handing over cer- 
tificate and power in the names of the 
parties originally registered as sharehold- 
ers, notwithstanding they had parted with 
and delivered such stock; voting upon stock 
borrowed or otherwise acquired for a very 
brief period, so that the same might stand in 
the names of Gould, Fisk and Lane, or their 
associates and confederates, on the day of 
closing the transfer books, although returned 
or parted with almost immediately after- 
wards, under the plan before set forth; and 
voting upon proxies obtained by purchase 
from parties who either owned the stock, or, 
as was usually the case, had it standing in 
their names without really owning it. The 
purchase money paid for such proxies was de- 
rived from the funds of the company, and the 
moneys by the use of which such shares had 
been caused to stand in the names of 
Gould, Fisk and Lane, or their associates or 
confederates, at the time of closing the trans- 
fer books, had been derived from the funds 
of the company. As to another large por- 
tion of the shares alleged to have been thus 
voted on, such shares had not been actually 
and legally issued when thus voted on, or 
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the prices or value thereof had not been 
paid to the company, and, if the same ex- 
isted at all, they belonged to the company 
itself. The pretended voting at such elec- 
tion did not emanate from the actual pro- 
prietors of such shares to any considerable 
extent, and Gould, Fisk and Lane, by mere 
fraudulent devices, controlled the election, 
and thereat elected the board of directors 
selected purely by themselves and of their 
own will, without either themselves owning, 
or being the actual bona fide representatives 
of, any substantial proprietary interest in 
the stock of the company to any consider- 
able amount. The omission of the bona fide 
stockholders to make any substantial op- 
position to the management of such election 
by Gould, Fisk and Lane, was mainly owing 
to the fact, that a great proportion of the 
stock had come to be held by European 
stockholders, who were not apprised of what 
was going on or intended to be done, or of 
the necessity for action on their part to de- 
feat the fraudulent schemes of Gould, Fisk 
and Lane, and to a feeling on the part of 
American stockholders of the apparent hope- 
lessness of any action on their part against 
Gould, Fisk and Lane, by reason of the 
voting power which they had accumulated 
in themselves by trick and device. 

(73.) At the election held in October, 1869, 
under such circumstances; Gould, Fisk and 
Lane caused themselves and the following 
persons to be elected directors of the com- 
pany for the ensuing year, namely: William 
M. Tweed, Alexander S. Diven, Justin D. 
White, John Ganson, O. W. Chapman, Hora- 
tio N. Otis, Charles G. Sisson, Abram Gould, 
Homer Ramsdell, Henry Thompson, John 
Hilton, Henry N. Smith, N. R. Simons, and 
George C. Hall. Almost immediately after 
such election, and on the same day on which 
it was held, a meeting of said board was 
held, and thereat there was made a pretend- 
ed classification of said directors, in pretend- 
ed pursuance of the act of May 21st, 1869, 
by which classification it was arranged that 
the terms of oflSce of the said directors should 
be as follows: (1.) Expiring in October, 1870, 
Itamsdell, Sisson and White; (2.) expiring 
in October, 1871, Hilton, Simons and Hall; 
(3.) expiring in October, 1872, Ganson, Chap- 
man and Thompson; (4) expiring in Octo- 
"ber, 1873, Diven, Smith, Abram Gould, and 
Otis; • (o.) expiring in October, 1874, Jay 
Gould, Fisk, Tweed and Lane. This classi- 
fication was prepared beforehand by Gould, 
Fisk and Lane. The board, in making the 
same, acted purely on their dictation. At the 
meeting at which it was made, 'several of the 
directors, including Ganson, Diven and Chap- 
man, besides others, were absent. The post- 
ponement of such classification, until after an 
election of directors should be held, subse- 
quent to the passing of the act, was a mere 
trick and device of Gould, Fisk and Lane, in 
order to present the false appearance of an 
approval by the stockholders of the plan of 



classification, and to afford room for the alle- 
gation on the part of Gould Fisk and Lane, 
that the directors to whom long terms were 
assigned in the classification had been elected 
by the stockholders in view of such probable 
prolongation of their terms, and not merely 
for a single year. Gould, Fisk and Lane, 
in such postponement, also had reference to 
the consideration that thereby they could se- 
cure to themselves one year's additional 
length of term. They did not decide to post- 
pone such classification until after the next 
annual election should be held, until they had 
ascertained that they had complete control of 
such election, and would have complete con- 
trol of the board of directors to be elected 
thereat; and the pretence of there having 
been any substantial voice of the stoclihold- 
ers other than Gould, Fisk and Lane and 
their associates and confederates, in favor of 
such measure of classification, or of the elec- , 
tion of. the board thus pretended to be classi- 
fied, is a mere sham. 

(74.) Such .pretended classification is with- 
out legal authority from the provisions of the 
act, and is of no legal force, because, by the 
act, the power of classification was given only 
to the board of directors holding office at the 
time of the passage of the act, and it is re- 
quired that the classification, if made, shall 
be so made as that a portion only of the di- 
rectors shall go out of office at the annual 
election held next after the passage of the 
act. But Gould, Fisk and Lane claim such 
classification to be valid, and intend to main- 
tain it, and having, with their confederates, 
practically, the entire control of the com- 
pany, as well in respect of holding its elec- 
-tions as of its other affairs, intend, at the 
next annual election to be held in October, 
1870, not to permit a voting for a full board 
of directors, but only for three directors in 
place of those whose terms then expire under 
said pretended classification. 

(75.) The plaintifEs, on behalf of themselves 
and the other bona fide shareholders, pray, 
that there may be an adjudication had, ta 
this suit, of the invalidity of said pretended 
classification, and that, by the order of the 
court, the eompanv, or those controlling its 
action in that behalf, may be directed to hold 
an election for a full board of seventeen di- 
rectors at the stated time for holding the reg- 
ular annual election in October, 1870, as if 
such pretended classification had never been 
made. 

(76.) The board of directors elected by the 
procurement of Gould, Fisk and Lane, in Oc- 
tober, 1869, is so constituted, and was design- 
edly so made up by them, that it possesses no 
independent force for controlling them, but, 
as a board, in so far as it acts at all, is the 
mere instrument of their will, and, as matter 
of fact, in so far as it has acted at all, has 
acted, and does act, in entire subserviency to 
the personal, selfish and fraudulent schemes 
of Gould, Fisk and Lane. Although it may 
be true that, since the election of such new 
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board, meetings of the directors have been 
held more frequently than during the preced- 
ing year, yet, as well since the election of 
such new board as before; Gould, Fisk and 
Lane have had, and still have, practically, the 
absolute and unchecked control of the corpo- 
ration and its funds, property and affairs. 
Tweed is in full accord with Gould, Fisk and 
Lane in their schemes and acts for private 
gain at the expense of the company and to 
the sacrifice of its interests, and has been, 
and is, pecuniarily interested in many of such 
schemes and acts. Smith was a copartner of 
Gould in the firm of Smith, Gould, Martin & 
Co. Several of the directors are salaried em- 
ployees of the company, holding their offices 
at the pleasure of Gould, Fisk and Lane, or 
of Gould alone, and are under the influence 
and control of Gould, Fisk and Lane, and 
have only a nominal and trifling interest, if 
, any, as shareholders of the company. Among 
the persons thus situated are White, the as- 
sistant treasurer; Hilton, the father of the 
transfer clerk, and himself a clerk or agent 
in some other capacity; Otis, the secretary 
of the company; and Hall, the supply agent 
of the company. Simons is in substantially 
like position or relation with Gould, Fisk and 
Lane, except that he is a salaried employee 
of the Narragansett Steamship Company, 
which is under the management, direction 
and control of Gould, Fisk and Lane, as 
aforesaid. As to some other members of the 
board, such as Ramsdell, Diven, Ganson, and 
some others, who are gentlemen of character, 
and of such position and capacity as to make 
them intrinsically proper directors for the 
company under ordinary circumstances, their 
independent action as such directors is com- 
promised by I'eason of their being under some 
pledge that they would either support the 
policy of Gould or resign. If it be not so, 
they are in too small a minority to interpose 
any substantial check to the plans and opera- 
tions of Gould, Fisk and Lane, supported, as 
they are, by an overwhelming majority of 
the board in their interest, and they are in 
such personal relations, or otherwise, with 
Gould, Fisk and Lane, as have prevented and 
will prevent them from in any way causing 
to be exerted the corporate power of the com- 
pany to bring Gould, Fisk and Lane to ac- 
count for their past misdeeds, and to compel 
i-estitution from them of the money which 
they have wrongfully and fraudulently ob- 
tained from the funds of the company; and 
some of the directors, not being residents of 
the city of New York, where the meetings of 
the board are held, do not attend such meet- 
ings. 

(77.) Since the election of the new board of 
directors, in October, 1S69, there has been, by 
the procuremvant of Gould, Fisk and Lane, a 
further increase of the common capital stock 
of the company to the extent of $5,000,000, or 
50,000 shares of ?100 each, making the whole 
share capital of the company over ?S0,000,- 
000. This has been accomplished by the is- 



sue, by Gould, Fisk and Lane, in the name 
and on behalf of the company, of its bonds 
for $5,000,000, containing a clause authoriz- 
ing the holder of them to convert them into 
capital stock of the company, which conver- 
sion has been subsequently made. 

(78.) The like allegations are substantially 
applicable to this increase of stock, and to 
the issue, negotiation and sale of the con- 
vertible bonds which were converted into 
such stock, and the receipt of the proceeds 
thereof by Gould, Fisk and Lane, and the 
application of such proceeds by them, as are 
before contained in the bill in respect of tlie 
convertible bonds and stock, to the amount 
of $32,000,000 or thereabouts, issued during 
the year ending September 30th, 1869, with 
this exception only, that there may have been 
obtained by Gould, Fisk and Lane some 
nominal approval by the board, who were in 
fact the mere instruments of their will, of 
some of their acts and doings in respect of 
the $5,000,000 of bonds and stock issued sub- 
sequently to the election in October, 1869. 

(79.) The plaintiffs pray, that all the allega- 
tions of the bill in relation to the $32,000,- 
000 of stock and bonds, and the issue, sale 
and negotiation thereof, and the receipt of 
such proceeds by Gould, Fisk and Lane, or 
some of them, or under their control, and 
the application of such proceeds, and all the 
allegations of the "bill in relation to the lia- 
bility of Gould, Fisk and Lane in respect of 
such stock and bonds and their proceeds, 
may be regarded as repeated and made ap- 
plicable to the last mentioned $5,000,000 of 
stock and bonds, and the negotiation, sale 
and issue thereof, and the receipt of the pro- 
ceeds, and the liability of Gould, Fisk and 
Lane in respect of the same, with the like ef- 
fect as if the same were repeated at large in 
connection with such $5,000,000 of stock and 
bonds and the proceeds thereof. 

(80.) The plaintiffs believe that Gould, Fisk 
and Lane, unless restrained by injunction, 
will cause to be issued, in the name and on 
behalf of the company, further large amounts 
of its convei-tible bonds, and further large 
amounts of its stock, in pretended conversion 
of such bonds, and that such stock will be 
put on the market and' sold to bona fide pur- 
chasers, and that Gould, Fisk and Lane will 
be guilty of the like mismanagement, waste 
and frauds in respect to such further issue of 
bonds and stock, and the proceeds thereof, 
that they have committed in relation to the 
convertible bonds and stock already issued 
since Gould became president of the com- 
pany. 

(81.) The credit and character of the com- 
pany have become so greatly impaired, by 
reason of the mismanagement, waste and 
fraud of Gould, Fisk and Lane, that no fur- 
ther issues of its unsecured bonds or of its 
stock could now be made, except on most 
ruinous terms of discount, and not so much 
as one-third of the nominal amount of any 
such further issues of bonds or stock could 
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or can be obtained for the same in the mar- 
ket 

(82.) Within tlie few months last past, a 
large number of the shareholders of the com- 
pany, resident in Great Britain, have become 
awakened to the necessity of action on their 
part, in concert with other bona fide share- 
holders, in order to wrest the control of the 
company from Gould, Fisk and Lane, and 
save it from utter bankruptcy, and it has 
been ascertained that over 450,000 shares of 
the stock of the company, representing a cap- 
ital of more than $45,000,000, are held in 
Great Britain. There is, also, a large 
amount of the share capital of the company 
held on the continent of Europe, and the fact 
of intended adverse action against Gould, 
Fisk and Lane, on the part of the British 
shareholders, has become known to them, 
and is public and notorious. 

(83.) In the course of the proceedings of 
the British shareholders, the fact has ap- 
peared, that upwards of 190,000 shares of 
the stock were held and owned by parties 
in Great Britain whose evidence of title was 
merely the stock certificate, with blank pow- 
er of attorney for transfer, endorsed there- 
on, the stock standing registered on the com- 
pany's books in the names of holders who 
had parted with it A large portion of 
such stock was found to stand in the names 
of Smith, Gould, Martin & Company, and 
other persons and firms whose proxies for 
voting could be controlled or obtained by 
them through purchase or otherwise. The 
'holders of a large amount of the stock thus 
owned in Great Britain, decided to have 
their stock transferred on the company's 
books to Robert Amadeus Heath and Henry 
Lewis Raphael, of London. Accordingly, 
the original certificates for. a part of such 
stock, with the powers of attorney for the 
transfer thereof endorsed thereon, signed in 
due form by the parties in whose names the 
stock stood registered, and so filled up as to 
authorize the transfer t>f the stock represent- 
ed by the certificates respectively to. Robert 
A. Heath and Henry L. Raphael, were for- 
warded to L. Von Hoffman & Co., bankers, 
of the city of New York, in order that they 
might procure the transfer of such stock to 
be made accordingly. 

(84.) On the 7th__ of February, 1870, L. Von 
Hoffman & Co., as agents of said Heath and 
Raphael, presented to the company, at its 
transfer oflBlce, such certificates, to the aggre- 
gate amount of 16,770 shares, with powers 
of attorney authorizing the transfer to said 
Heath and Raphael of the stock represented 
thereby, and demanded the transfer of such 
stock to said Heath and Raphael on the com- 
pany's books, proposing to surrender the 
original stock certificates on such transfer; 
but permission to make such transfer was re- 
fused by the company, although the transfer 
books were open, and transfers were being 
made by other persons. 

(So.) L. Von Hoffman & Co., as agents of 



I said Heath & .Raphael, have thus far been 
wholly unable to obtain a transfer of the 
16,770 shares, or any part thereof, nor has 
any reason been given to them for not per- 
mitting such transfer, except a giving out, on 
the part of the company, that the transfer 
books are closed, and that an injunction 
against permitting transfers has been grant- 
ed at the suit of some shareholder. The true 
motive for such closing of the transfer books 
is the desire and determination, on the part 
of Gould, Fisk and Lane, to prevent foreign 
shareholders from causing their stock to be 
tx-ansferred into their own names, or the 
names of their nominees, and to keep' not 
only the 190,000 shares and upwards of the 
stock of the company, held in Great Britain, 
but a very great amount of stock similarly 
situated, held upon the continent, in the 
names of the former holders, who are in a 
great measure confederates, friends and as- 
sociates of Gould, Fisk and Lane, or persons 
whose proxies they can obtain by purchase 
or otherwise when needed. Such course of 
preventing transfers has been adopted, and 
is persisted in, by Gould, Fisk and Lane, 
with the design of frustrating, as far as may 
be, the efforts of the foreign stockholders to 
bring Gould, Fisk and Lane to justice for the 
wrongs and frauds which they have commit- 
ted. 

{SQ.) The pretended suit on behalf of a 
stockholder in the company against the com- 
pany, wherein such pretended injunction 
against transfers was obtained, is a fraudu- 
lent and collusive suit in the interest of 
Gould, Fisk. and Lane, set on foot and car- 
ried on by them and subject to their control. 
(87.) At various times since Gould, Fisk 
and Lane acquired control over the affairs 
of the company, as well before as after July, 
1868, they have wrongfully expended the 
moneys of the company, to a large amount, 
to obtahi or influence legislative action by 
them desired, besides the particular legislation 
before specified, in carrying on suits set on 
foot by them, and in defending other suits 
wherein they were defendants or the defence 
whereof was for their personal benefit, and in 
numerous litigations, in some of which the com- 
pany was a party and in others of which it 
was not, and for various purposes, in great 
proportion, illegitimate, connected with such 
litigations, 'and to promote the objects which, 
by such litigations, they were" seeking to ob- 
tain for their own private benefit They 
have caused to be instituted and carried on 
by other persons, fraudulent and collusive 
suits, some of them purporting to be against 
the company, and some of them purporting 
to be against themselves or some of them, 
but all of which suits were in fact in their 
own interests. ' The expenses of such suits 
have been paid by Gould, Fisk and Lane out 
of the funds of the company, in fraud of the 
rights of the bona fide shareholders of the 
company, and include expenditures to a 
large amount on behalf of the pretended 
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plaintiffs in such suits, and of tlie parties 
purporting to be tlierein arrayed in hostility 
against tlie company or against Gould, Fisk 
and Lrane, and expenditures purporting to 
have been made on behalf of the company. 
(S8.) In one instance, one Peter B. Sweeny, 
a person possessing great political influence, 
and whose aid in their schemes they desired 
to obtain, was nominally appointed receiver 
of a large fund belonging to the company, 
and, although no portion of such money ever 
passed into his hands, and he never per- 
formed any service as such receiver, and nev- 
er became entitled to any commissions as 
such receiver, he was, on the discharge of 
his receivership, paid out of the funds of the 
company about $150,000, in pretended com- 
pensation for his services as such receiver, 
which payment was made with the concur- 
rence of Gould, Fisk and Lane, and their as- 
sent to the payment was a fraudulent breach 
of trust on their part, for the loss from which 
resulting to the company they are personally 
responsible. 

(89.) Gould, Fisk and Lane, since they ac- 
quired control of the company, have wrong- 
fully and fraudulently expended a large 
amount of the funds of the company in in- 
fluencing public elections and in aid of polit- 
ical partisanship, with the object of obtaining ' 
for themselves aid in their schemes of fraud. 
(90.)' The plaintifEs demand from Gould, 
Fisk and Lane a full accounting in respect 
of all expenditures of the company's money 
for the purposes before mentioned, and pray 
that, by the decree in this suit, Gould, Fisk 
and Lane may be adjudged to repay to the 
company, for the benefit of the plaintifes and 
the otlier bona fide shareholders, the full 
amount of all such expenditures wrongfully 
made from its funds, with interest thereon. 

(91.) By the official report made by the 
■company to the state engineer and surveyor, 
for the year ending September 30th, 1S6S, 
purporting to be verified by the oath of 
Gould, as president, it appears that, during 
that year, the shai-e capital was increased 
§21,191,000, the funded debt, $968,880, and 
the floating debt, $1,368,922.58; that, deduct- 
ing $2,464,615.87, expended during that year 
for permanent improvements of and addi- 
tions to said railroad, from such increase of 
stock and of funded and floating debt, there 
is a deficiency unaccounted for of over $21,- 
000,000, arising from that year's operations 
of Gould, Fisk and Lane and their confeder- 
ates, except that there is an illegal charge 
in said report of $4,774,220.40 for "discount 
on sale of convertible bonds," &c. The de- 
ficiency thus remaining unaccounted for 
from such year's operations, when added to 
the before mentioned deficiency for the year 
■ending September 30th, 1869, shows an ag- 
gregate against Gould, Fisk and Lane and 
their confederates of between $40,000,000 
and $50,000,000. 

(92.) As the net result of the two years' 
management of the company by Gould, Fisk 
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and Lane, they have reduced the net earn- 
ings of the company to the extent of more 
than $500,000 a year, while they have in- 
creased the amount of its share capital and 
funded and fioating debt from $51,065,943.23 
to $101,935,710, or to an extent of more than 
$50,000,000. Of this $50,000,000 they do not 
pretend to show more than between six and 
seven millions actually expended in improve- 
ments of and additions to the property, and 
they have not paid any dividends to the 
shareholders except a single dividend on the 
preferred stock in January, 1S68, which was 
substantially paid out of surplus earnings 
accruing prior to the time when Gould and 
Fisk came into the management. 

(93.) The public mind has become so fully 
impressed with the extent and degree of the 
disastrous consequences resulting and likely 
to result to the company from having Gould, 
Fisk and Lane to be its managers, that the 
market price ot the preferred stock has re- 
cently fallen to about 42 or 43 per cent., and 
the market price of the common stock to 
about 25 per cent, and the market value of 
its mortgage bonds has very materially fall- 
en. The company has not now any substan- 
tial credit for any considerable amount with- 
out giving collateral security. The credit of 
the company and the market prices of its 
stocks, of both classes, would be much lower 
than they are, were it not for the hope enter- 
tained that Gould, Fisk and Lane will be 
ousted from the control of the company's 
affairs, and brought to justice for the wrongs 
and frauds which they have committed. 

(94.) It is essential to the protection of the 
rights and interests of the plaintiffs and the 
other bona fide shareholders of the company, 
and in order to avoid the further wrongful 
injury and depreciation of such interests of 
such shareholders, that Gould, Fisk and 
Lajie, and the company, and all the officers, 
directors, managers and agents thereof, shall 
be enjoined and restrained, by the order of 
this court, from issuirfg any further converti- 
ble bonds of the company, and from issuing 
any further stock or certificates of stock of 
the company, otherwise than upon surrender 
and cancellation of certificates of existing 
valid stock of the company, upon transfer of 
such stock in the usual manner. 

(95.) By reason of the matters before al- 
leged, Gotdd. Fisk and Lane, respectively, 
are unfit, improper and unsafe persons to be 
trustees of the property of the company, or 
for the shareholders or creditors thereof, or 
to be any longer entrusted with the control 
of the property, funds or affairs of the com- 
pany, or with the exercise of any of their 
powers as directors, executive officers or ex- 
ecutive committee of the company, and it is 
essential to the preservation of the rights and 
interests of the plaintiffs and the other bona 
fide shareholders, that they should be at once 
ousted from all control about the property, 
funds or affairs of the corporation, and en- 
joined from exercising any of their powers as 
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directors, executive officers or executive com- 
mittee, or from in any wise interfering with 
tlie property, funds or affairs of tlie company. 
(96.) By reason„of the power which Gould, 
Fisk and Lane now practically exercise over 
the property of the company and its books, 
accounts and documents, and of the influence 
they exercise over the subordinate officers 
and employees of the company, in whom rest, 
in great measure, the knowledge and in- 
formation necessary to be obtained in rela- 
tion to- the details of the past doings of 
Gould, Fisk and Lane, in respect to the com- 
pany's affairs, it is and will be impracticable 
to obtain any fan- investigation of the details 
of such transactions, until Gould, Fisk and 
Lane shall be wholly ousted from their power 
and eonti'ol and deprived of their influence. 

(97.) Unless and until Gould, Fisk and Lane 
shall be wholly excluded from the manage- 
ment and control of the affairs of the com- 
pany, and such manageihent shall be placed 
in the hands of persons possessing integrity 
and independence of character, and that high 
degree of competence, experience, and skill 
which is requisite for the adequate and prop- 
er management of so great a concern, the 
rights and interests of the plaintiffs and the 
other bona fide stockholders will be constant- 
ly exposed to further and continual deprecia- 
tion, injury and loss; and, if Gould, Fisk and 
Lane be very much longer permitted to re- 
main in the control of tne company, no other 
result can be reasonably looked for than the 
utter wi*eck and ruin of the whole interest of 
the holders of the common stock, and the in- 
terest of the holders of the preferred stock 
will also thereby be put in great jeopai'dy. 

(98.) If the control of Gould, Fisk and Laub 
be permitted to continue even until the next 
annual election, there will be thereby occa- 
sioned great and irreparable loss to t]&e plain- 
tiffs and the other bona fide shareholders, 
even if by that time Gould, Fisk and Lane 
shall be legally forced to allow the present 
owners of the stock which stands in the 
names of former holders, whose proxies 
Gould, Fisk and Lane can control, to transfer 
such stock into their own names, 'or the 
names of their nominees, and even although, 
before the time for the next annual election, 
there shall have been a competent legal adju- 
dication of the invalidity of the said pre- 
tended classification of directors, so as to re- 
quire an entire board to be elected in Octo- 
her, 1S70; and, unless both those contingen- 
cies shall be determined favorably to the 
interests of the plaintiffs and the other bona 
fide shareholders, prior to the time for the 
nest annual election, the coming of such 
time would afford little or no opportunity of 
redress for the bona fide shareholders against 
the still fmrther continuance of tlie wrongs 
and frauds of Gould, Fisk and Lane. 

(99.) By reason of the composition of the 
present board of directors, who were so put 
in office by Gould, Fisk and Lane, in October, 
1869, and their confederacy with, and subjec- 



tion to, Gould, Fisk and Lane, and the other 
circumstances before stated in the bill in that 
behalf, there can be no adequate and proper 
management of the affairs of the company 
under the administration of that board of di-. 
rectors, even after the exclusion of Gould, 
Fisk and Lane, or under the administration 
of executive officers or agents likely to be 
selected by them in place of Gould, Fisk and 
Lane, and in place of the present agents and 
employees heretofore selected by Gould, Fisk 
and Lane; and, in order to the proper man- 
agement of the affairs of the company, and 
the preseiTation of the rights and interests 
of the plaintiffs and the other bona fide share- 
holders, imtil a new board of directors can be 
elected by the shareholders at a regular elec- 
tion, honestly and fairly conducted, it is es- 
sential that a receiver should be appointed 
by this court to take charge of the property, 
funds and affahrs of the corporation, includ- 
ing the raih'oad and appurtenances, and to 
manage and carry on the same under the or- 
der and direction of this courL 

(100.) The several rights and equities, 
claims and demands, in favor of the com- 
pany, which are set forth in the bill, cannot 
be enforced by suit brought in the name and 
in behalf of the company, for the reason that 
the control of the company is now wholly in 
the hands of Gould, Fisk and Lane, and the 
plaintiffs are wholly unable to procure the 
bringing of a suit in the name of the com- 
pany, as plaintiffs, against them. 

(101.) The holders of the preferred stock, 
as well as the holders of the common stock, 
of the company are very numerous, as well 
as constantly changing, and it is impractica- 
ble to make them parties, either plaintiff or 
defendant, in this suit, and the bill is, there-' 
fore, ffied on behalf of the plaintiffs and all 
other bona fide shareholders who shall elect 
to unite in the suit and contribute to the ex- 
penses thereof. 

The bill asked that the answer might be 
without oath, and expressly waived an an- 
swer on oath. It also prayed: (1.) That 
Gould, Fisk and Lane, and each of them, may 
be compelled to render an account of all 
then: trust and management in respect of the 
property, funds and affairs of the company, 
since their election as dh-ectors in October, 
1867, and of aU moneys and funds belonging 
to the company, which, since that time, have 
come into the hands or under the control of 
them, or either of them, and of the disposi- 
tion of all such moneys; and also an accouut 
in respect of all profits, benefits, gains and 
advantages which, during such period, they, 
or either of them, have derived to themselves 
from the property, funds or credit ■ of the 
company, or at its expense, or in anywise'by 
reason of the trust vested in them as execu- 
tive officers, executive committee, or directors 
of the company, and in respect of all losses, 
damages and injuries to which, dm-ing such 
period, they "have subjected, or caused to be 
subjected, the company, and in respect of all 
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■the allegations and charges contained in the 
bill. (2.) That Gotild, Fisk and Lane may, by 
the deci-ee in this suit, be adjudged to make 
payment and compensation to the company, 
for the benefit of the plaintifCs and the other 
bona fide shareholders, to the fuU extent of 
all such profits, benefits, gains and advan- 
tages, and of all such damages, losses and in- 
juries. (3.) That, by such decree, Gould, Fisk 
and Lane may be ousted from all manage- 
ment, conti-ol or power in or about the prop- 
erty, funds or affairs of the corporation, and 
enjoined from exercising any powers as di- 
rectors, executive officers, or executive com- 
mittees thereof, and in any way interfering 
witii the property, funds or affairs of the 
company, (4.) That Gould, Fisk and Lane, 
and the company, and all its officers, direct- 
ors, managers and agents, may be enjoined 
and restrained, by this court, from issuing 
any further convertible bonds of the com- 
pany, and from issuing any fm-ther stock or 
certificates of stoclc of the company, other- 
wise than upon sm-render and cancellation of 
certificates of existing valid stock of the com- 
pany, upon transfer of such stock in the 
usual manner. (5.) That, by order of this 
com-t, in this suit, a receiver may be ap- 
pointed to take charge of the property, funds 
and affairs of the company, including its rail- 
road and appxirtenances, and to manage and 
cari'y on the same, under the order and sub- 
ject to the du-ection of this com-t, in such 
manner, and for and dm-ing such period, as, 
under the circumstances, may seem proper. 
(6.) That, pending this suit, Gould, Fisk and 
Lane, and the company, and its officers, di- 
rectors, managers and agents, may be en- 
joined and restrained from issuing or deliv- 
ering any bonds or obligations of the com- 
pany, purporting to confer upon the holder 
thereof any right of converting the same into 
stock of the company, or of receiving any 
such stock in exchange therefor, and from 
issuing, putting in ch'ciilation, delivering or 
aiding in giving currency to, any stock or 
certificates purporting to be for stock of the 
company, otherwise than on the sm-render 
and cancellation of genuine certificates of ex- 
isting shares of stock of the company, now 
standing registered upon its books, on trans- 
fer of such stock in the usual manner. (7.) 
That the plaintiffs may, pending this suit, 
have such writ of injunction enjoining and 
restraining Gould, Fisk and Lane, and each 
of them, and their attorneys and agents, from 
exercising any power or authority, and from 
doing any act as directors, or executive offi- 
cers, or executive committee of the company, 
and from inta'fering with any of the prop- 
erty, funds or affairs of the company, and 
from disposing of any of such property or 
funds of the company, and from removing, or 
suffering or permitting to be removed, from 
the offices of the company, any of the books, 
papers, secm-ities or funds of the company, 
and from secreting or concealing, or suffer- 
ing to be seci-eted or concealed, any such 
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books, papers, securities or funds, (8.) That 
the plaintiffs may have such fm-ther or such 
other order, relief and decree in the premises 
as may be eqidtable. 

The demm-rer of the company set forth, as 
causes of demurrer to the whole bill: (1.) 
That the plaintiffs have not, in and by thejr 
bill, made or stated such a case as doth or 
ought to entitle tbem to any such discovery 
or relief as is thereby sought and prayed for 
from or against such defendant. (2.) That it 
appears by the bill, that John S. Eldridge, 
Henry Thompson, Levi Underwood, Josiah 
Bardwell, Eben D. Jordan and James S. 
Whitney are necessary parties to the bill, in- 
asmuch as it is therein stated, that all of said 
persons were confederated to secm-e control 
of the company by illegitimate means for pur- 
poses of their private gain, which pm-poses 
were accomplished, and which purposes are 
made a part of the grounds of the bill; and 
that the Boston, Hartford and Erie Railroad 
Company is a necessary party to the bill, in- 
asmuch as it is therein stated that the said 
company received a large amount of money 
from the Erie Railway Company, in viola- 
tion of the corporate powers of the latter 
company, in collusion with Gould, Fisk and 
Lane; and that Richard Schell and Cornelius 
Vanderbilt are necessary parties to the bill, 
inasmuch as it is therein stated that they re- 
ceived large amounts of money from the com- 
pany by fraud and combination with Gould, 
Fisk and Lane; and that the Narragansett 
Steamship Company is a necessary party to 
the bill, inasmuch as it is therein stated that 
the said company has acquired wrongful 
gains from the Erie Railway Company by col- 
lusion with Gould, Fisk and Lane, of which 
gains an accounting is demanded by the bill; 
and that William M. Tweed, Alexander S. 
Diven, Justin D, White, John Ganson, O. W. 
Chapman, Horatio N. Otis, Charles G. Sis- 
son, Abram Gould, Homer Ramsdell, Henry 
Thompson, John Hilton, Henry N. Smith, 
M. R. Simons and George C, Hall are neces- 
sary parties to the bill, inasmuch as it is 
therein stated, that those persons, together 
with Gould, Fisk and Lane, were elected di- 
rectors of the company in October, 1S69, and 
divided themselves into five classes, holding 
offices for different terms, which classifica- 
tion the bill prays to have set aside, and thus 
to shorten the term of fourteen of the said 
directors; and that the persons last named 
appear by the bill to be still directors of the 
company; and that, in respect to Tweed, it 
is alleged by the bill that he is in full accord 
with Gould, Fisk and Lane, in schemes of 
private gain at the expense of the company, 
and is 'personally interested therein. (3.) 
Tliat the plaintiffs, in and by their bill, have 
expressly waived an answer by such defend- 
ant in such manner and form as alone is 
known to and recognized by the rules and 
practice of this coinrt, and so such defendant 
is not bound to answer the bill, but the same 
should be dismissed. 
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The separate denmrrers of tlie other three 
defendants respectively were the same in 
tenor and effect as the demurrer of the com- 
pany. 

William M. Evarts and Ebenezer R, Hoar, 
for plaintiffs. 

Benjamin R. Curtis and David Dudley 
Field, for defendants. 

BLATCHFORD, District Judge. It is to 
be noted, that the demurrers are to the whole 
bill, and the causes of demurrer set forth are 
set forth as causes of demurrer to the whole 
bill, and there is no demurrer to any separate 
part of the bill. The first cause of demurrer 
set forth is a general want of equity in the 
bill, and an absence of title therein to any of 
the relief prayed for. The second cause of 
demurrer is the want of parties, the absent 
and necessary parties being specified. The 
third cause of demurrer is the waiver of an 
answer on oath. 

Under the first cause of demm-rer, the de- 
fendants advance the propositions: (1.) That 
the bill states no cause of action, even in 
favor of the plaintiffs other than Burt (2.) 
That Burt is improperly a plaintiff, because 
he is not a stockholder in the company. (3.) 
That if, on that groimd, the bill cannot be 
sustained on behalf of Burt, it cannot be sus- 
tained on behalf of any of the plaintiffs. 
The principal discussion, on the hearing, was 
on the first of these three propositions. 

The argument on the part of the defend- 
ants, succinctly stated, is, that the charges in 
the bill amoimt to allegations that Gould, Fist 
and Lane, holding such offices of trust and 
confidence under the company, misused, in 
breach of their ti*ust,and for their own profit, 
powers actually confided to them by the cor- 
poration, and usurped powers not granted to 
them by the corporation, and, in breach of 
their duty, used such powers for their own 
profit; that the corporation alone can come 
into court, as plaintiff, and challenge an act 
that is within the limit of the corporate pow- 
ers of the corporation; that a stockholder in 
a corporation can come into court, as plain- 
tiff, to restrain the corporation from doing 
an illegal act which it is about to do, join- 
ing as parties defendant the corporation and 
dhrectors whom he accuses of a breach of 
trust; that, where a corporation, or its gov- 
erning body, has actually done illegal acts, 
with injurious consequences, a stockholder, 
before he can come into court and assei*t the 
title of the corporation, must show that he 
has exhausted all means to set the corporate 
body in motion; that, in this case, there is 
no allegation in the bill showing any corpo- 
rate act, either within or without the powers 
of the corporation, but only allegations of 
misuse of corporate powers by Gould, Fisk 
and Lane, and usurpation by them of pow- 
ers beyond the corporate powers; • that it is 
within the power of the corporation to call 
them to accoxmt for such misuse and usurpa- 
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tion; that the bill is brought to enforce such 
corporate right; that it must fail, unless the 
plaintiffs have laid a sufficient legal founda- 
tion for taking away such power from the 
board of directors of the corporation, and 
vesting it in the plaintiffs; that the bUl must 
show that the du'ectors of the corporation 
have committed a breach of trust, by not 
pursuing the remedy which the plaintiffs ask 
for; that, as the bill does not show any ap- 
plication to the board of directors to bring 
a suit for the relief sought by this suit, and a 
refusal or neglect by such boai*d thereafter 
to bring such suit, it must show a sufficient 
excuse for not making such, application, by 
averments from which it can be legally con- 
cluded that, if such board had been so ap- 
plied to, it would have been guilty of the 
breach of trust of not bringing such suit; 
and that, within these principles, the founda- 
tion is not laid for any title in the plaintiffs 
to bring this suit 

The doctrines of equity jiu:isprudence in- 
volved in these propositions on the part o£ 
the defendants are not controverted by the 
plaintiffs. The difference between the par- 
ties arises in the application of such doc- 
ti'ines to this case. 

A text-book of authority on the subject of 
corporations lays down the law thus, on the 
subject under consideration: "The general 
rule is, that a suit brought for the purpose of 
compelling the ministerial officers of a pri- 
vate corporation to account for breach of 
official duty, or misapplication of corporate 
funds, should be brought in the name of the 
corporation, and cannot be brought in the 
name of the stockholders, or some of them, 
* * * And, generally, where there has 
been a. waste or misapplication of tiie corpo- 
rate funds, by the officers or agents of the 
company, a suit in equity may be brought 
by, and in the name of, the corporation, to 
compel them to account for such waste or 
misapplication, directors being regarded as 
tiTistees of the stockholders, and subject to 
the obligations and disabilities incidental to 
that relation. But, as a court of equity nev- 
er permits a wrong to go unredressed merely 
for the sake of form, tf it appear that the 
du-ectors of a corporation refuse in such case 
to prosecute, by collusion with those who had 
made themselves answerable by their negli- 
gence or fraud, or if the corporation is still 
under the control of those who must be the 
defendants in the suit, the stockholders, who 
are the real parties in interest, will be per- 
mitted to file a bill in their own names, mak- 
ing the corporation a party defendant" 'Ang. 
& A. Corp. § 312. As autliorities for these 
views, the authors cite, among other cases, 
those of Hersey v. Veazie, 24 Me. 12; Hodge& 
V. New England Screw Co., 1 B. I. 312; and- 
Robuison V. Smith, 3 Paige, 222, 233. 

The leading case on the subject in the 
courts of this state is that of Robinson v. 
Smith, in 1S32, (above cited). In that case. 
Chancellor Walworth declares it to be the 
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law of this state, that the directors of a 
joint-stock corporation, who wilfully abuse 
their trust or misapply the funds of the com- 
pany, by which a loss is sustained, are per- 
sonally liable, as trustees, to make good that 
loss; that they are equally liable if they suf- 
fer the corporate funds or property to be lost 
or wasted by gross negligence and inatten- 
tion to the duties of their trust; that the di- 
rectors of joint-stock corporations are the 
trustees or managing partners, and the stock- 
holders are the cestuis que trust, and have a 
joint interest in all the property and effects 
of the corporation; and that no injury the 
stockholdei*s may sustain by a fraudulent 
breach of trust, can, upon the general princi- 
ples of equity, be suffered to pass without a 
remedy. He adds: "Generally, where there 
has been a waste or misapplication of the 
corporate funds by the officers or agents of 
the company, a suit to compel them to ac- 
count for such waste or misapplication 
should be in the name of the corjwration. 
But, as this court never permits a wrong to 
go unredressed merely for the sake of form, 
if it appeared that the directors of the corpo- 
ration refused to prosecute, by collusion with 
those who had made themselves answerable, 
by their negligence or fraud, or if the corpo- 
ration was still under the control of those 
who must be made the defendants in the 
suit, the stockholders, who are the real par- 
ties in interest, would be permitted to file a 
bill in their own names, making the corpora- 
tion a party defendant. And, if the stock- 
holders were so numerous as to render it im- 
possible or very inconvenient to bring them 
all before the court, a part might file a bill 
in behalf of themselves and all others stand- 
ing in the same situation." 

In the ease of Cunningham v. Pell (1836) 3 
Paige, 607, the liability of the directors of a 
corporation to the paxties injiu-ed by a fraud- 
ulent breach of trust was again asserted, and 
it was held not to be necessary to make all 
the fraudulent directors parties to a bill filed 
for the purpose of obtaining satisfaction for 
a fraudulent breach of trust. 

In the case of Hodges v. New England 
Screw Co. (18o0) 1 R. I. 312, a stockholder in 
a corporation brought a bill in equity against 
the corporation and its directors, charging 
various acts of mismanagement and fraud 
and a violation of the charter of the corpora- 
tion. The defendants took the ground that 
the wrong, if any, was a wrong to the cor- 
poration, and that the suit shoidd have been 
brought by the corporation. In reply to this 
it was contended for the plaintiff, that the 
application of the funds of a corporation, by 
its directors, to purposes not authorized by 
its charter, was a breach of trust cognizable 
by a court of equity; and that, where the 
corporation was in the control of the direct- 
ors who had committed the breach of trust, 
a stockholder might bring his bill against 
them and make the corporation a party. 
The court held, that the directors of the cor- 



poration were liable in equity, as trustees, for 
a fraudulent breach of trust; that the pri- 
mary party to sue for such fraudulent breach 
of trust was the corporation, as being the 
party injured, but, if the corporation refused 
to sue, or was under the control of the guilty 
directors, the stockholders might sue; that, 
in the case then before the corurt, ttie defend- 
ants who were charged with the fraudulent 
breach of trust were still the directors of the 
corporation, and still controlled its action; 
that, therefore, the bill, so far as it sought 
a remedy against directors, came within the 
settled jurisdiction of the court; and that the 
plaintiff was, imder the circumstances, the 
proper party to sue. 

In the case of March v. Eastern K. Co. 
(1860) 40 N. H. 548, five stockholders in the 
Eastern Kailroad in New Hampshire, a New 
Hampshire corporation, brought a bill in 
equity, in behalf of themselves and all other 
stockholders in the corporation who should 
come in and join in the suit, against the cor- 
poration, and its five directors, and a Massa- 
chusetts railroad corporation, setting forth 
a fraudulent combination between such di- 
rectors and the officers of the Massachusetts 
corporation, to defraud the plaintiffs, as 
stockholders in the New Hampshire corpo- 
ration. The court sustained the bill. It 
says: "It is now no longer doubted, either in 
England or the United States, that courts of 
equity in both have a jurisdiction over cor- 
porations, at the instance of one or more of 
their members, to apply preventive remedies, 
by injunction, to restrain those who admin- 
ister them from doing acts which would 
amount to a violation of charters, or to pre- 
vent any misapplication of their capital or 
profits which might result in lessening the 
dividends of stockholders, or the value of 
their shares, as either may be protected by 
the franchises of a corporation, if the acts 
intended to be done create what is in law 
denominated a breach of trust. And the ju- 
risdiction extends to inquire into and to en- 
join, as the case may require that to be done, 
any proceedings by individuals, in whatever 
character they may profess to act, if the sub- 
ject of complaint is an implied violation of a 
corporate franchise, or the denial of a right 
growing out of it, for which there is not an 
adequate remedy at law." For this prin- 
ciple the coifft cites, as authority, the case of 
Dodge V. Woolsey, 18 How. [59 U. S.] 341. 
It also refers, with approval, to the case of 
Robinson v. Smith (before cited), as estab- 
lishing the principles before referred to as 
laid down in that case. 

In the case of Peabody v. Flint (1S63) 6 
Allen, 52, two stockholders in the Lowell and 
Salem Railroad Company, for themselves and 
in behalf of the other stockholders, brought 
a bill irb equity against certain directors and 
agents of said company, and of the Lowell 
and Lawrence Railroad Company, and oth- 
ers, charging various acts of conspii-acy and 
fraiid, by which the interests of the stock- 
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holders in the former company were preju- 
diced and sacrificed for the benefit of the 
latter company. The bill was. demiu'red to, 
and it was argued for the defendants, that 
the bill could not be sustained; that the only 
possible remedy for the stockholders was to 
bring a bill asking for an order to compel 
the corporation and its officers to bring an 
action in favor of the corporation; that, be- 
fore that could be done, the corporation must 
have fraudulently refused, on request, to 
bring such action; and that no such averment 
was made in the bill. In its opinion, the 
-court says: "The principal ground of de- 
murrer relied on by the defendants is, that 
the plaintiffs have not, and never had, any 
remedy for such injuries as they complain 
-of; that, conceding the truth of the allega- 
tions, that the directors of the Salem and 
Lowell Railroad Company, either by them- 
selves, or with the consent and connivance 
-of a majority of their stockholders, com- 
bined, either among themselves, or with the 
Lowell and Lawrence Railroad Company, or 
its directors, or with any of the other de- 
fendants, to defraud a minority of the stock- 
liolders of the Salem and Lowell Raih*oad 
Company, and, in pursuance of this com- 
bination, did the acts alleged, and so dealt 
and managed as to destroy the value of the 
stock as set forth, yet the only relief which 
the minority can have is the very imperfect 
one of selling out their stock for what it will 
bring in market" The court repudiates this 
^3octl•ine as leading to the encouragement of 
frauds in the management of corporations, 
and, referring to the principle, that the inter- 
est of the stockholders in a joint-stock cor- 
poration is an equitable interest, says: "If 
there is an equitable interest, there must re- 
sult from it equitable relations and equitable 
rights; and these rights may be enforced by 
•equitable remedies. As between the corpo- 
ration itself and its offica.*s, it was long since 
held, that they were trustees, and that a 
■court of equity would hold them responsible 
for every breach of trust. The corporation 
Itself holds its property as trustee for' the 
stockholders, who have a joint interest in all 
its property and effects, and each of whom is 
related to it as cestui que trust The cor- 
poration may call its officers to account if 
they willfully abuse their trust or misapply 
the funds of the company; and, if it refuses 
to sue, or is still under the control of those 
who must be made defendants in the suit, 
the stockholders, who are the real parties in 
interest, may file a bill in then* own names, 
making the corporation a party defendant; 
-or, a part of them may file a bill in behalf 
of themselves and all others standing in the 
same relation, if convenience requires it If 
other parties have participated with the offi- 
cers in such proceedings, they may, accord- 
ing to the established principles of equity 
pleading, be joined as parties. In the dis- 
■covCTy of frauds, and in furnishing remedies 
to parties defrauded, equity does not suffer 



technicalities to stand in its way, but seizes 
upon the substance of the case, and holds all 
parties to their just responsibility, following 
trust property into the hands of remote gran- 
tees and purchasers who have taken it, with 
notice of a trust, in order to subject it to the 
trust The objection, therefore, that a court 
of equity has no power to fm:nish a remedy 
in a case of this character, Is untenable." 

Several cases were cited and relied on by 
the defendants in support of the demurrers 
in this case, especially the two English cases 
of Foss T, Harbottle (1843) 2 Hare, 461, and 
Mozley V. Alston (1847) 1 PhiU. 790, the first 
before Sir James Wigram, and the second be- 
fore Lord Cottenham. In regard to those 
cases, it is apparent from the opinion of the 
court in the case of Gray v. Lewis -(1869) L. 
R. 8 Eq. 526, 541, that those cases are re- 
garded by the court of chancery in England 
only as holding, that a shareholder cannot 
maintain a suit on behalf of himself and the 
other shareholders, where the acts com- 
plained of are capable of being released or 
confirmed by the corporation, and that, in 
such a case, the corporation itself is the only 
proper plaintiff; but that those cases are not 
regarded as holding, and that it is not the law 
in tlie court of chancery in England, at this 
day, that a shareholder cannot maintain a 
suit on behalf of himself and the other share- 
holders where the acts complained of are ul- 
tra vires of the corporation. The case of 
Gray v. Lewis also holds, that where the 
ground of complaint is that the powers of 
the corporation have been exceeded, a bill 
may properly be filed by a shareholder to 
assert the rights of himself and his co-share- 
holders against the illegal acts of the corpo- 
ration. 

Such, also", is the principle established by 
the decision of the present lord chancellor of 
England, when vice-chancellor. Wood, in the 
case of Atwool v. Merry weather (1868) L. R. 
5 Eq. 464, note. 

The case of Hoole v. Great Western Ry. 
Co. (1867) 3 Ch. App. 262, was a ease before 
the same vice-chancellor. A shareholder in 
a corporation, on behalf of himself and all 
his co-shareholders who were not defendants, 
filed a bill in equity against the corporation, 
its directors and its secretary, alleging that 
the corporation had acted ultra vires in issu- 
ing certain shares, and was about further to 
act ultra vires in issuing certain other shares, 
and praying for a declaration that the cor- 
poration was not entitled to issue such shares, 
and that those which had been issued be 
cancelled, and that the corporation be en- 
joined from paying dividends on those which 
•had been issued, and that the corporation 
and its directors be enjoined from issuing 
any more of such shares. The corporation 
demurred to the bill for want of equity, and 
the vice-chancellor overruled the demurrer. 
He also enjoined the corporation from issu- 
ing further shares, and gave liberty to appl?' 
for an injunction, in case a dividend should 
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be deelaretl on shares which had been ahready 
issued. The corporation appealed, and the 
appeal was heai*d before the lords justices, 
holding the court of appeal in chanceiT- 
Lord Justice Lord Cairns, while holding that 
the issuing of the shares was believed by all 
the pai'ties concerned in issuing them to be 
most advantageous to the corporation, and 
to every person concerned, and regretting 
that the arrangement did not meet with the 
unanimous assent of all the shareholders, 
declared that if the issuing of the shares was 
ultra Tires, and therefore illegal, any mem- 
ber of the corporation might dissent from it, 
and had a right to appeal to a court of equity 
to be protected against its effects. On the 
question of power, he held that the issuing 
of the shares was ultra vires, that the equity 
of the bill was clear, and that the order for 
the injunction, as regarded equity, was en- 
tirely correct. He also declared, that he had 
a very strong opinion, that any corporator 
or member of a company may maintain a bill 
against the corporation and the executive to 
restrain them from doing an act which is 
ultra vh'es, and thei'efore illegal, without 
making the bill a bill on behalf of other 
shareholders. Viewing the prayer of the bill 
in regard to cancelling the shares issued not 
as praying for relief affecting the individuals 
holding the shares, as purchasers or other- 
wise, but as a request to the court to order 
the executive of the company to take steps 
under their own responsibility and at their 
own expense to cancel or get in the stock 
improperly issued, he held, that, in re- 
gard to the prayer for an injunction against 
paying dividends on the shares already is- 
sued, the holders of such shares were suffi- 
ciently represented in the suit by one of the 
defendants, who was a directcfr, and held 
some of such shares. He sustained the bill 
and the order for the injunction. Lord Jus- 
tice Rolt, in his opinion, said that it was 
possible and very probable, that the arrange- 
ment proposed by the issuing of the shares 
was very beneficial; that if it were within 
the power of the coiijoration, the decision of 
the governing body might, upon the princi- 
ple adopted by the court, in Mozley v. Al- 
ston, and Foss v. Harbottle, be held to gov- 
ern; but that, if the scheme proposed was 
altogether beyond their power, the court had 
nothing to do with the merits, but had only 
to see that the corporation did not exceed its 
powers. He held, that the scheme was be- 
yond the powers of the corporation, and that 
the order overruling the demurrer, and the 
order granting the injunction, were right 
He added: "If the act complained of is ille- 
gal, as I think it is, I do not at present see 
why any single shareholder should not be at 
liberty to file a bill to restrain the company 
from exceeding their powers. * * * if one 
Individual having an interest complains of 
an act of the whole company, or the execu- 
tive of the whole company, as being illegal, 
there is, as a gena'al rule, no necessity for 



any other shareholders being present." See, 
also, Bloxam v. Metropolitan Ry. Co. (18GS) 
3 Ch. App. 337, before Vice-Chancellor Wood, 
and, on appeal, before the lord chancellor, 
Lord Chelmsford. 

The cases of Foss v. Harbottle and Mozley 
V. Alston were cited and relied on by the 
defendants in the case of Gregory v. Patch- 
ett (1864) 33 Beav. 593, in which case the 
master of the rolls. Sir John Romilly, says, 
that he has examined the various cases on 
the subject, and the result of them is, that, 
In matters strictly relating to the internal 
management of a company, even though the 
court should come to the conclusion that the 
com-se adopted is not warranted by the terms 
of the charter, the coui't wUl not interfere, 
even though the minority should have sum- 
moned a meeting of all the shareholders, and 
the majority should have persisted in the 
course complained of, (the general body of the 
shareholders, at meetings duly convened for 
the purpose, being the ultimate governing 
hody) ; but that, if the measures adopted are 
plainly beyond the powers of the company, 
and are inconsistent with the objects for 
which the company was constituted, the coux't 
will, at the instance of the minority, inter- 
pose to prevent the performance of the act 
complained of, and it will do so whether an 
appeal has or has not been made by the 
minority to the shareholders generally. 

The following cases in courts in the United 
States were cited and relied on by the de- 
fendants: Hersey v. Veazie, 24 Me. 9; Dodge 
V. Woolsey, 18 How. [59 U. S.] 331; Allen v. 
Curtis, 26 Conn. 456; Bronson v.. La Crosse 
R. Co., 2 "Wall. [69 U. S.] 2S3; Memphis City 
V. Dean, 8 Wall. [75 U. S.] 64; and Samuel 
V. HoUaday [Case No. 12,288]. 

The case of Hersey v. Veazie (1844) was 
this: Two stockholders in a corporation filed 
a bin in equity against one Veazie, the col- 
lector of tolls, treasurer and agent of the cor- 
poration, charging him with having abstract- 
ed the funds of the corporation, and with 
having fraudulently sold and received the 
pay for the franchise of the corporation, and 
praying that he might account for and pay 
to the plaintiffs their proportion of the funds 
of the corporation in his hands. The bill 
was demurred to. The court, in its opinion, 
allowing the demurrer, adverts to the fact 
that there was no allegation in the bill that 
the corporation had refused to call the de- 
fendant to accoimt, or had acted coUusively 
with him, except as represented by him as 
agent, or that a corporate meeting could not 
be obtained, it being the law of the state 
that a minority of the shareholders could 
cause a meeting of the corporation to be call- 
ed; and that, therefore, it did not appear 
by the bill that the corporation .had not the 
power and the disposition to settle with the 
defendant according to its own pleasure. The 
fact was also noted, that the corporation was 
not a defendant, and that the wrongs were 
primarily committed against the corporation. 
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Still, the court says: "If the plaintiffs have 
been injured by these fraudulent acts, they 
should have taken measures to have the cor- 
poration obtain redress for them, and through 
its action have obtained their own redress. 
If, after proper exertions made, it had been 
found incapable of doing it, or had improp- 
erly or collusively refused to do it, they might 
perhaps have obtained redress by' making it 
a party defendant" It is to be remarked, 
that, in that case, there was no attempt in 
the bill to show any state of facts warranting 
a departure from the general principle that 
the corporation itself, as the injured party, 
should sue as plaintiff. 

In the case of Dodge v. Woolsey (1855) the 
court uses the language hereinbefore quoted 
from the opinion of the court in March v- 
Eastern R. Go. Woolsey, a shareholder in a 
corporation, brought a bill in equity against 
the corporation and its directors aad Dodge, 
a state tax collector, to enjoin the collection 
of a state tax from the corporation, alleging 
that the tax waS illegal, and that he had re- 
quested the directors of the corporation to 
take measures by suit or otherwise to pre- 
vent the collection of the tax, and that they 
had refused to do so. He obtained from the 
circuit court the relief he asked. The case 
was taken to the supreme court by appeal. 
That court lays down the principles before 
referred to, in regard to the jurisdiction of 
a com't of equity over a corporation, at the 
instance of a shareholder, to restrain a viola- 
tion of its charter or any other act amounting 
to a breach of trust. It also refers with ap- 
probation, to the view that it is a breach of 
trust towards a shareholder in a joint-stock 
corporation, to divert its funds, without his 
consent, from the purposes prescribed by its 
charter, though the misapplication be sanc- 
tioned by the votes of a majority, and that, 
therefore, he may file a bill in equity, in his 
own behalf, against the corporation, to re- 
strain such diversion or misapplication; and 
to the view, that a corporation has no power 
to apply its profits, any more than its cap- 
ital, to. objects not contemplated by- its char- 
ter, and that, 'therefore, a shareholder may 
maintain a bill in equity against the di- 
rectors, and compel the corporation to refund 
any of the profits thus improperly applied. 
These views it cites from Ang. & A. Corp. 
§§ 391, 392. It also quotes the following re- 
marks from the same work (sections 391, 
393), as stating properly the result of the 
cases: "That, in cases where the legal rem- 
edy againstacorporation is inadequate, a court 
of equity will interfere, is well settled; and 
there are cases in which a bill in equity 
will lie against a corporation by one of its 
members." "Although the result of the au- 
thorities clearly is, that, in a corporation act- 
ing within the scope of, and in obedience to, 
the provisions of its constitution, the will of 
the majority, duly expressed at a legally con- 
stituted meeting, must govern,' yet, beyond 
the limits of the act of incorporation, the 
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win of the majority cannot make an act 
valid; and the powers of a court of equity 
may be put in motion at the instance of a 
single shareholder, if he can show that the 
corporation are employing their statutory 
powers for the accomplishment of purposes 
not within the scope of their institution. Yet 
.it is to be observed, that there is an impor- 
tant distinction between this class of cases 
and those in which there is no breach of 
trust, but only error and misapprehension, 
or simple negligence on the part of the di- 
rectors." Holding, then, that the refusal of 
the directors of the corporation, on request, 
to take measures to test the question of the 
legality of the tax referred to was a breach 
of trust, it also held, that such breach of 
trust amounted to an illegal application of 
the profits due to the stockholders of the 
corporation, by suffering them to be applied 
to pay the tax, into which a court of equity 
would inquire, to prevent its being made, 
and that the directors were properly made 
parties to the bill, because they had commit- 
ted such breach of trust This decision is 
very far from sustaining the principle for 
which it is invoked by the defendants, name- 
ly, that no suit can be brought by a stock- 
holder unless he avers and proves that he 
.has applied to the corporation to bring the 
suit itself, and it has refused. 

The case of Allen v. Curtis, in 1S57, was 
a suit at law and not one in equity, brought 
by a stockholder in a corporation against its 
directors, to recover damages for the destruc- 
tion of the value of his stock by the fraudu- 
lent acts of the defendants as such directors. 
The declaration was demurred to and the 
demurrer was sustained, the objection being 
taken, in support of the demmrrer, that the 
remedy was in equity and not at law, and 
that the corporation must be a party. The 
court held that such an action at law, by 
'a stockholder, would not lie, adding, that if, 
for any cause, the corporation was unable to 
bring suit, or if, through fraud and coUusion, 
the directors refused or neglected to bring suit 
in the corporate name, and would not seek re- 
dress, a ground would be laid for invoking 
the Interposition of a court of equity. 

The case of Bronson v. La Crosse R. Co. 
(1863) holds, that where the directors of a cor- 
poration, for the fraudulent purpose of sac- 
rificing the interests Of the stockholders, re- 
fuse to appear and defend a suit in equity 
against the corporation, the court, in its dis- 
cretion, will permit a stockholder to become 
a party defendant, for the purpose of pro- 
tecting his own interests against unfounded 
or illegal claims against the corporation, and 
wiU also ' permit him to appear on behalf of 
other stockholders, who may desire to join 
him in the defence. The com't, in its opinion, 
says, that the remedy is an extreme one, and 
should be admitted by the court with hesita- 
tion and caution, but that it grows out of the 
necessity of the case, and may be the only 
remedy to prevent a flagrant wrong, but that 
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it would be a reproacb, to the law, and es- 
pecially'- in a court of equity, if, in the case 
referred to, the stockholders were remediless. 

In the case of Memphis City v. Dean (1868) 
the bill filed by the stockholder in the cor- 
poration arerred that the corporation declin- 
ed to sue. The court held, that the corpora- 
tion had brought a suit in the state court, 
which was still pending, presenting the only 
question of which the plaintiff could compel 
the presentation, and that, therefore, the 
stockholder could not maintain in his own 
name, in another court, a suit presenting the 
same question. 

In the case of Samuel v. HoUaday (1868), 
before Mr. Justice Miller, of the supreme 
court of the United States, in the circuit 
court for the district of Kansas, there was, 
as the com't says, in its opinion, no attempt 
to transcend the powers of the corporation, 
and no breach of trust on the part of the 
directors, but merely a neglect, on request, 
to bring a suit which one of the stockholders 
believed ought to be brought. The learned 
judge admits that the doctrine of the case 
of Dodge T- Woolsey recognizes the jurisdic- 
tion, where other parties are concerned, as 
extending to preventive remedies, to be used 
for the protection of rights endangered by 
the neglect of the directors and the threaten- 
ed aggressions of others; and the doctrine 
he combats is, that an Individual stockhold- 
er in a corporation can decide for the corpora- 
tion when suits ^hall be brought to assert 
supposed rights, and, assuming the place of 
the corporation, "use the com'ts to enforce his 
private views in opposition to the sense of 
the directors, and probably of all the other 
shareholders." The case he was considering 
was a totally different one from that pre- 
sented by the bill in this case. See the same 
case, reported as Samuel v. Holladay [Case 
No. 12,238]. 

In the bill before us there are many acts' 
set forth which are ultra vires. On the alle- 
gations in the bill, it would appear that all 
issues of stock by the company, other than 
such as were specially authorized or ap- 
proved by the acts of April 4th, 1860, April 
2d, 1861, March 28th, 1862, May 4th, 1864 
[supra], and April 21st, 1868 [1 Laws (N. Y.) 
p. 574], were unauthorized and illegal, and 
that no authority for the issuing of any stock 
by the company can be derived from the 
tenth subdivision of the twenty-eighth sec- 
tion of the general railroad act of April 2d, 
1850 [Laws 1850, p. 225]. Besides the issues 
of stock not covered by the acts of 1860, 1861, 
1862, 1864 and 1868, there ai-e in the bill 
many acts charged in respect to the use and 
application of the corporate funds of the cor- 
poration, which were ultra vires of the cor- 
poration, and breaches of trust on the part 
of Gould, Fisk and Lane, who constituted a 
majority of the executive committee, to which 
committee, according to the bill, the admin- 
isti'ation of the affairs and funds of the com- 
pany appears to have been wholly given up 



by the board of directors. T^he bill, among 
other things, prays for preventive relief, by 
injunction, to restrain the corporation from 
issuing any new certificates of stock, except 
on the surrender and cancellation of certifi- 
cates for existing valid stock, on a regular 
transfer thereof, and to restrain Gould, Fisk 
and Lane, who have committed such breach- 
es of trust, from exercising any further pow- 
ers as directors, executive officers or execu- 
tive committee of the company, and from in- 
terfering with or disposing of its property, 
funds or affairs. 

Now, so far as the bill sets out acts ultra 
vires, in issuing stock, and breaches of trust, 
which are frauds on the stockholders, such 
acts and breaches of trust are beyond the 
power of the corporation or its directors to 
affirm, or sanction, or make good; and, in 
such case, the authorities agree, that the rea- 
son of the rule for an application to the 
corporation, or its board of directors, to 
bring the suit, does not exist Such reason 
is, that, while the stockholder is prosecuting 
his suit, the corporation, through its board of 
directors, may affirm and make good the acts 
complained of. But the rule ceases when the 
reason ceases. The bill is, therefore, clearly 
maintainable, in respect to the acts rdtra 
vires which it sets forth, and the preventive 
relief it seeks, founded thereon, without refei'- 
ence to anything else contained in it. 

It is a rule of equity pleading (Story, Eq. 
PI. § 443) that, if a demurrer covers the whole 
bill, when it is good to a part only, it will 
be overruled. Livingston v. Story, 9 Pet. 
[34 U. S.] 632, 658. The demurrers, in this 
case, cover the whole bill. The first cause 
of demurrer assigned in each, the want of 
equity, or, that the plaintiffs have not stated 
such a case as entitles them to any such re- 
lief as they seek, is a cause of demurrer to 
the whole bill, and to each and every part of 
it. The demurrer for want .of equity must, 
therefore, be overruled, as the bill is, at least, 
good in part. The thirty-second of the rules 
in equity prescribed by the supreme court al- 
lows a defendant to demur to the whole bill, 
or to a part of it. 

But I think the bill states a case which 
brings it within the settled principles as to 
allowing a bill by a stockholder, where the 
coi*poration is under the control of the de- 
fendants who must be sued, and an excuse is 
given for the bringing of the suit by the 
stockholder, which is equivalent to a refusal 
by the directoi's, on request, to bring the 
suit. 

The bill alleges, that, from July, 1868, to 
October, 1868, the board of directors of the 
company held no meeting, but left the man- 
agement and control of the affairs of the 
company to Gould, Fisk and Lane, as execu- 
tive officers, and to the executive committee 
of five, of whom Gould, Fisk and Lane were 
three. It also avers that, from and after the 
day of the election, in October, 1868, until 
the election of a new board of directors, in 
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October, 1869, no meeting of the board was 
held, except a special meeting, called to 
ratify some contract, at wbieb no other brtsi- 
ness was transacted. Assuming that identity 
of names indicates identity of persons, in re- 
spect to the persons alleged in the bill to 
have been, at variotis times, directors of the 
company, it appears by the biU, that, of the 
seventeen directors who so failed to hold a 
meeting, as a board, from July, 1868, to Os^- 
tober, 1868, nine (a majority of the whole) 
were re-elected directors in October, 1868, 
namely, Gould, Fisk, Lane, Thompson, A. S. 
Diven, Davis, Ramsdell, Skidmore and 
Groves; that of these nine, seven, (excluding 
Davis and Skidmore, who resigned), with the 
eight new directors, namely, Tweed, Sweeny, 
Miller, G. M. Diven, Hilton, Ganson, Sisson 
and Chapman, failed to hold any meeting of 
the board from the day of the election, in Oc- 
tober, 1868, until the election of a new boai'd, 
in October, 1869, except the special one be- 
fore mentioned; and that, of such fifteen di- 
rectors, eleven were re-elected in October, 

1869, namely, Gould, Pisk, Lane, Thompson, 
A. S. Diven, Ramsdell, Tweed, Hilton, Gan- 
son, Sisson and Chapman, and, with White, 
Otis, A. Gould, Smith, Simons and Hall, con- 
stituted the seventeen cpersons who were di- 
rectors when the bill was filed, in April, 

1870. It was during the period between 
October, 1868, and October, 1869, that the 
share capital of the company was increased 
by over $32,000,000. Of the seventeen di- 
rectors elected in October, 1869, eight (ex- 
cluding Gould, Fisk and Lane) are persons 
who thus wholly neglected their duties, and 
abnegated their functions, during the year 
ending in October, 1869. As to them, and as 
to their six new associates, brought in in Oc- 
tober, 1869, the bill alleges, that, as a board, 
they possess no independent force for control- 
ling Gould, Fisk and Lane; that Gould, Fisk 
and Lane have practically the absolute and 
unchecked control of the corporation, and its 
funds, property and afCau's; that Tweed is 
in full accord with them in their schemes for 
private gain at the expense of the company, 
and has been, and is, personally interested 
in many of such schemes; that Smith was a 
copartner with Gould in said firm of Smith, 
Gould. Martin & Co.; that Hilton, White, 
Otis and 'Hall are salaried employees of the 
company, holding then* offices at the pleasure 
of Gould, Fisk and Lane, or of Gould alone, 
and have only a nominal and trifling inter- 
est, if any, as shareholders in the company; 
and that Simons is in a substantially like 
relation with Gould, Fisk and Lane, being a 
salaried employee of the Narragansett Steam- 
ship Company, which is under the manage- 
ment and control of Gould, Fisk and Lane. 
Gould, Fisk, Lane, Tweed, Hilton, White, 
Otis, Hall and Simons constitute a majority 
of the seventeen directors. The bill also 
avers, that the independent action of some of 
the other directors is compromised by reason 
of their being under some pledge to support 
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the policy of Gould, or resign, or they are in 
too small a minority to interpose any sub- 
stantial check to the operations of Gould, 
Fisk and Lane, supported, as they are, by an 
overwhelming majority of the board in their 
interest, and that such other directors are in 
such relations with Gould, Fisk and Lane, 
as have prevented, and will prevent, them 
from, in any way, causing to be exerted the 
corporate power of the company to bring 
Gould, Fisk and Lane to account. The bill 
sums up its conclusion from the facts al- 
leged in this regardj by averring, that the 
rights and equities, claims and demands, in 
favor of the company, which are set forth 
in the bill, cannot be enforced by suits 
brought in the name and on behalf of the 
company, for the reason that the control of 
the company is wholly in the hands of Gould, 
Fisk and Lane, and the plaintiffs are wholly 
unable to procure the bringing of a suit in 
the name of the company as plaintifCs against 
them. The allegations of the bill show sat- 
isfactorily that' the company is under the 
actual potential control of the defendants 
Gould, Fisk and Lane, within the rule of 
equity jurisprudence before referred to, so 
that it would be a mockery to require or per- 
mit a suit against them to be brought and 
prosecuted under their management, to ob- 
tain the relief sought by this bill. These al- 
legations are admitted by the company, 
which speaks for all the directors, by the 
demurrer which it has interposed. It is 
m'ged, by the counsel for the defendants, 
that the allegation of the bill, that the board 
of directors elected in October, 1869, is so 
constituted that it possesses no independent 
force for controlling Goidd, Fisk and Lane, 
is a simple impossibility, for the reason that 
the fourteen directors do possess an inde- 
pendent force to control the three. But the 
facts set forth in- the bill show that this is no 
Impossibility. An absence of control is 
shown, facts showing dependence are shown, 
a failure to exhibit force is shown, a surren- 
der of the entire corporation to Gould, Fisk, 
and Lane is shown, and a moral paralysis on 
the part of the fourteen directors is shown, 
which warrants the statement in the bill, 
if there ever was a ease which called for the 
remedial power of a court of equity to be 
exerted at the suit of the stockholder for the 
benefit of himself and of his co-stockholders 
and of the company, to take cognizance of 
fraudulent breaches of trust on the part of 
the controlling directors, this is such a case; 
and it is a case where sufficient ground for 
the interposition is shown, without requiring 
a direct request to the corporation to prose- 
cute, and its refusal. 

Burt is not a, stockholder, and is improper- 
ly joined as a plaintiff. As the suit is a joint 
one, his want of interest is a good ground 
of demurrer to the whole bill. Story, Eq. PI. 
§ 509. The objection is one to the substance 
of the bill. But the plaintiffs may, if they 
desire, under rule 35 of the rules in equity 
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prescribed by the supreme court, amend 
their bill, on payment of costs, by striking 
out the name of Burt as a plaintiff, and the 
allegations of the bill in regard to his claim 
to stock. 

It is set forth as a ground of demurrer to 
the bill, that Eldridge, Thompson, Under- 
wood, Bardwell, Jordan and "Whitney are 
necessary parties to the bill, as being stated 
therein to have been concerned in the illegal 
and fraudulent acts in respect of which the 
bill asks relief. Those sis persons were six 
of the directors from October, 1867, to Oc- 
tober, 1S68. This objection, if of avail, would 
apply equally to Evans and Gregory, who 
were directors during the same period, and 
to Groves, Sweeny, Miller, and G. M. Diven, 
who were directors from October, 18SS, to 
October, 18G9, for, while there are allega- 
tions in the bill, of complicity in breaches of 
trust and in fraudulent acts, that are appli- 
cable to the six directors so specified in the 
causes of demurrer, there are other such 
allegations that are applicable, some of them 
to the first two, and the others to the last 
four, of the last named six directors, who 
are not specified in the causes of demurrer 
as necessary parties. I exclude "Work, Da- 
vis and Skidmore, because of the allega- 
tions in the bill in regai*d to them. But it is 
not necessary to make any of such twelve 
persons parties. The well settled rule is, 
that, if there are several trustees who are 
all implicated in a common breach of trust, 
for which the cestui que trust seeks relief 
in equity, he may bring his suit against all 
of them, or against any one of them sep- 
arately, at his election, the tort being treated 
as several as well as joint. Story, Eq. PI. 
§ 213; Cunningham v. Pell, 5 Paige, 607, be- 
fore cited. 

Nor is it necessary that the Boston, Hart- 
ford and Erie Eailroad Company, or Schell, 
or Vanderbilt, or the Narragansett Steam- 
ship Company should be parties to the bill. 
No relief is prayed for against them. The 
transactions with them by Gould, Fisk and 
Lane, which are complained of, are set forth, 
but the bill seeks to charge Gould, Pisk and 
Lane as tort-feasors. If the parties named 
have been in collusion with Gould, Fisk and 
Lane, in wrongfully obtaining the funds of 
the company, Gould, Pisk and Lane have no 
right of contribution over against such par- 
ties, and, therefore, cannot require them to 
be made parties to the suit As to the com- 
pany, the tort of each wrong-doer against it 
is several, and, neither in a suit by it nor 
by its stockholders, is every one of the 
wrong-doers a necessax-y party, because 
some one wrong-doer is a proper party. The 
doctrine above referred to in regard to sev- 
eral trustees implicated in a common breach 
of trust, applies equally to any wrong-doer 
confederated with a fraudulent trustee. 

It is alleged, as a case of demurrer to the 
whole bill, that the fourteen persons, other 
than Gould. Fisk and Lane, who were, with 



them, elected directors of the company in 
October, 1869, are necessary parties to the 
bill, inasmuch as the bill prays to have the 
classification of directors of October, 1869, 
set aside, and thus shorten the term of such 
fourteen persons, who appear' by the bill 
still to be directors of the company. Even 
if such fom'teen persons be necessary par- 
ties in respect of the relief prayed in regard 
to such classification, and even if a de- 
murrer to such relief would be maintainable 
for want of such parties, yet the demurrer 
in this particular is too general and must 
be overruled, because it covers the whole 
bill, and should have been a demm-rer only 
to the relief prayed in regard to such clas- 
sification. Story, Eq. PI. § 443; Livingston 
V. Story, 9 Pet. [34 U. S.] 632, 658. 

The objection that such fourteen persons 
ought to be made parties, as appearing to 
have been directors when the bill was filed, 
for the reason that the bill asks for an in- 
junction against the corporation, and for a 
receiver of the corporation, is not well taken. 
The relief so asked is against the corpora- 
tion. If such fourteen persons were made 
parties, they would be merely nominal par- 
ties and not real parties, in respect to any 
relief that is asked against the corporation; 
and no relief is asked as against them, ex- 
cept in respect to the matter of the clas- 
sification, which has already been disposed 
of. This question was fully considered in 
the case of Hatch v. Chicago, R. I. & P. R. 
Co. [Case No. 6,204]. 

The views already stated dispose of the 
objection that Tweed is not a pai'ty to the 
bill. Though he is charged to have been in 
complicity with Gould, Fisk and Lane, relief 
is not asked against him. 

As to the case of demurrer assigned, that 
the plaintiffs have waived an answer on 
oath, there is no doubt that the defendants 
have a right to answer on oath notwith- 
standing such waiver, and that the plaintiffs 
cannot, by tendering such waiver in their 
bill, deprive the defendants of the right to 
answer on oath. But, for the very reason 
that such waiver can deprive the defend- 
ants of no right, the waiver amounts to 
nothing, unless the defendants choose to ac- 
cept It. Yet the plaintiffs have the right to 
tender it, as they have done, and, if the de- 
fendants should choose to answer without 
oath, the plaintiffs could not complain. The 
tender of the waiver is, however, no ground 
of demm'rer. Notwithstanding the provision 
of rule 43 of the rules in equity prescribed 
by the supreme court, a plaintiff may tender 
such a waiver, if he chooses. If the defend- 
ant does not accept the tender, it Is to be 
regarded as surplusage; but the defendant 
is still bound to answer the bill, either with- 
out oath or on oath. 

It results, therefore, tliat -the demurrers 
are overruled, and the bill Is sustained in 
all particulars, except as to the joining of 
Burt as a party plaintiff, as tp which the 
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plaintifEs may amend, as before stated, on 
payment of -costs. 

[NOTE. The defendants having brought a 
cross bill, moved that the subpoena to appear 
a,nd answer might be directed to be served on 
the solicitors 6f the plaintiffs, the latter being 
out of the jurisdiction. The motion was denied. 
Case No. 6,307. In Case No. 4,513 a motion 
was granted for an attachment against Jay 
Gould, the president of the defendant company, 
for contempt of court in refusing to produce 
certain books and documents. In Case No. 
■ 4,514 sundry questions in a petition for relief 
for stock abstracted by Jay Gould were an- 
swered by the court, and a motion by the com- 
pany to open a default taken was denied. In 
Case No. 4,515 a petition by Jay Gould to take 
proof of the title to said stock was denied, and 
an order for the suspension of the delivery of 
certain shares to Heath and Raphael was va- 
cated. In Case rfo, 4,516 the commission of the 
master was fixed by the court] 



Case Ko. 6,307. 

HEATH et al. v. ERIE RY. CO. et al. 

ERIE RY. CO. et al. v. HEATH et al. 

[9 Blatchf. 316.] i 

Circuit Court, S. D. New York. Jan. 16, 1872. 

Cross Bili^-Natube akd Service— Substitution 

OF Parties for Purpose of Service — 

Discovert — Interrogatories. 

1, "The bill in the first cause was an original 
bill. The bill in the second cause was a bill 
for discovery and relief, and denominated it- 
self a cross bill. The relief prayed in it was, 
that certain releases and proceedings might be 
declared to be a bar to any further proceedings 
in the first cause, and that the bill in that cause 
might be dismissed, and that an injunction 
might issue restraining the prosecution of any 
suit involving ihe questions covered by such re- 
leases and proceedings. The discovery prayed 
was as to whether such proceedings did not 
take place, and as to whether the agent of the 
defendants in the second cause was not present 
when such proceedings took place. The releases 
were given, and the proceedings took place, aft' 
er issue was joined in the first cause. The de- 
fendants in the second cause being aliens, and 
out of the jurisdiction of the court, and being 
the plaintiffs in the first cause, the plaintiffs in 
the second cause, who were the defendants in 
the first cause, moved, that the subpoena to 
appear and answer in the second cause be 
served on the solicitors for the plaintiffs in 
the first cause, and that the proceedings in 
the first cause be stayed until the cross bill 
should be answered. In reply to the motion, 
such solicitors tendered a stipulation, withdraw- 
ing their replications to the answers in the first 
cause, and permitting such answers to be 
amended by setting up therein the matters of 
the cross bill not contained in such answers, or 
supplemental answers to be filed, setting up 
such matters: Hdd, that such stipulation made 
the cross bill unnecessary, as to its prayer for 
relief, except so far as it prayed for an injunc- 
tion; that, in that respect, it was an Original 
bill; and that the substituted service asked for 
could not be made in an original suit. 

[Cited in Kountze v.'Cargill (Tex. Sup.) 25 S. 
W. 14,] 

2. Hdd, also, that there was no allegation in 
the cross bill that it was material the plaintiffs 
should have the discovery asked; and that, if 
there were, the discovery was unnecessary, in 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



view of the act of July 6, 1862. § 1 (12 Stat. 
588), and the act of July 2, 1864. § 3 (13 Stat. 
351), permitting parties to be witnesses. 
[Cited in Drexel v. Berney, 14 Fed. 268.] 

8. The theory and basis of a bill of discovery 
in equity, in aid of a defence in another suit, is, 
that the court in which such other suit is pend- 
ing has no means of compelling a discovery 
from the plaintiff therein, of facts material to 
the defence. 
[Cited in Markey v. Mutual Benefit Life Ins. 
Co., Case No. 9,091; Rindskopf v. Platto, 
29 Fed. 132.] 

4. The motion was denied, but the benefit of 
the stipulation tendered was given to the de- 
fendants in the first cause. 

5. If the defendants in that cause choose to 
examine liie 'plaintiffs therein by commission, 
the court can require that the plaintiffs answer 
fully all interrogatories put to them, or else de- 
bar them from the benefit of their suit. 

[Cited in Jacksonville, T, & K. W. Ry. Co. v. 
Peninsular Land, etc., Co. (Fla.) 9 South. 
665.] 

[Motion by complainant, the Erie Railway 
Company, that the subpoena to appear and 
answer to a cross bill filed by it against John 
Benjamin Heath and seven others (who were 
complainants in a bill filed in Case No. 6,306) 
might be directed to be served upon their 
solicitors, the proper parties being aliens, and 
out of the jurisdiction.] 

David Dudley Field and Dudley Field, for 
the motion. 

William M. Eyarts and Charles F. South- 
mayd, opposed. 

BLATCHFORD, District Judge. The bill 
in the second cause, so far as it sets up mat- 
ters which are alleged to have transpired 
since the answers to the bill in the first cause 
were put in, sets up matters which appear 
to be particularly within the knowledge of 
the plaintiffs in the second cause, and not at 
all within the knowledge of the defendants 
in that cause, except as to one point. The 
holding of the annual meeting of the stock- 
holders of the company, on the second Tues- 
day of October, 1871, the laying before that 
meeting of the report of an investigating com- 
mittee, and of the releases executed by the 
company, and of the declaration of trust and 
agreement executed by the other plaintiffs in 
the second cause, the adoption by the meet- 
ing of a resolution, of ratification, the election 
of directors, and the subsequent execution of 
a release by the company to the other three 
plaintiffs in the second cause, are not matters 
of which it is pretended the defendants in 
the second cause know anything. The bill 
alleges that, at such meeting of stockholders, 
one John Swann was present; that said 
Swann is the agent and attorney in fact of 
the defendants in the second cause, and of all 
the stockholders of the company who are act- 
ing in concert with them; and that Swann 
was, at the time of the meeting, ui possession 
of powers of attorney or proxies empower- 
ing him to vote at such meeting on behalf of 
each and every one of the defendants in the 
second cause. . 
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The bill in the second cause prays for a dis- 
covery from the defendants therein, as to 
wliether such proceedings, acts and resolu- 
tions were not had at the stockholders' meet- 
ing; as to whether Swann was not present at 
such meeting, when such resolutions were 
passed; and as to whether Swann was not 
and is not the agent aijd attorney in fact of 
such defendants, and employed by them, as 
such, to carry on the first cause, and author- 
ized and empowered by them to yote in their 
names at such meeting. 

The bill in the second cause also prays for 
relief, namely, that such releases and proceed- 
ings may be established and declared by this 
court to be a full and sufficient bar to any 
further proceedings, by the defendants there- 
in and all other stockholders of the company, 
in the first cause, and that the bill in the first 
cause may be dismissed, and that the de- 
fendants and all other stocldiolders of the 
company may be enjoined from prosecuting 
any suit involving the questions disposed of 
by the action of the stockholders at such 
meeting. 

As a foundation for these prayers, the bill 
in the second cause, which denominates itself 
a cross bill, avers, that issue was joined in 
the first cause on the 2d of September, 1871; 
that no witnesses have been examined in it, 
and the time for faking proofs in it has not 
expired; that the defendants threaten and in- 
tend to proceed in it, and to bring it on for 
hearing in due course, and pretend that no 
such releases were executed, or that, if they 
were executed, they are not valid and bind- 
ing on the defendants; that such releases 
Avere properly granted and duly executed by 
the company, and, with such proceedings, 
constitute a good bar in equity to the first 
cause; and that, under the circumstances, 
the plaintiffs are unable to put such proceed- 
ings in issue or to use the same as a plea in 
bar in the first cause. 

The defendants in the second cause being 
all of them aliens, and none of them being 
found within the jurisdiction of this court, 
the plaintiffs in that cause, who are the de- 
fendants in the first cause, move that the 
subpoena for the defendants in the second 
cause, who are the plaintiffs in the first cause, 
to appear and answer, may be directed to be 
served on the persons who are the solicitors 
for the plaintiffs in the first cause; and that 
the proceedings in the first cause may be stay- 
ed until the bill in the second cause is an- 
swered. In answer to this motion, the so- 
licitors for the plaintiffs in the first cause 
tender to the defendants therein a written 
stipulation, entitled therein, in these words: 
"In order to obviate any necessity for a cross 
bill herein, the plaintiffs hereby offer, by 
stipulation, to withdraw their replications to 
the defendants' answers, and permit the de- 
fendants, within fifteen days from this date, 
to amend such answers, by setting up therein 
such of the ■ mattei-s" of the cross bill as are 
not already contained in the answers, or, if 



the defendants so prefer, to allow them ta 
file supplemental answers, setting up such 
matters." 

The stipulation tendered makes the bill in 
the second cause unnecessary, so far as it 
prays that the releases and proceedings set up 
may be established and declared to be a bar 
to any further proceedings in the first cause, 
and that the bill in the first cause may be 
dismissed. So far as the bill in the second 
cause prays that the defendants therein, and 
all other stockholders of the company, may 
be enjoined from prosecuting any other suit 
involving the questions alleged to have been 
disposed of by the action of the stockholders 
at the meeting referred to, the bill is not a 
cross bill, but ?s an original bill. The sub- 
stituted service asked for cannot be made in 
an original suit 

So far as the bill in the second cause is a 
bill of discovery, there is no allegation that 
it is material that the plaintiffs should have 
the discovery. If there were, and if the bill 
were purely a bill of discovery, and not a bill 
for discovery and relief also, it would be 
wholly unnecessary, in the present state of 
the law. By the act of July 6, 1862, § 1 (12 
Stat. 588), the laws of the state of New 
York are made the rules of decision, as to 
the competency of witnesses, in this court, 
in trials in equity. By the laws of New York, 
the plaintiffs in the first cause could be ex- 
amined as witnesses by the defendants there- 
in, if that cause were pending in a court of 
the state. So, also, by the act of July 2, 1864, 
§ 3 (13 Stat. 351), it is provided, that, In the 
courts of the United States, there shall be 
no exclusion of any witness In civil actions- 
because he is a party to or interested in the 
issue tried. So far as the bill in the second 
cause seeks the discovery of any facts rest- 
ing in the knowledge of the defendants, it is 
unnecessary, for the discovery can be had 
by an examination of them in the first cause. 
The theory and basis of a bill of discovery in 
equity, in aid of a defence in another suit, is, 
that the court in which such other suit is 
pending has no means of compelling a discov- 
ery from the plaintiff therein of facts mate- 
rial to the defence. I do not deem it a proper 
exercise of discretion, in these cases, to di- 
rect the substituted service asked for. or to 
stay proceedings in the first cause till the bill 
in the second cause is answered. But the de- 
fendants in the first cause may have the bene- 
fit therein of the stipulation tendered them 
by the plaintiffs therein, and, if the defend- 
ants in that cause choose to examine the 
plaintiffs therein by commission, the court 
can require that the plaintiffs answer fully 
all interrogatories put to them, or else debar 
them from the benefit of their suit 

[NOTE. In Case No. 4,513, a motion was 
granted for an attachment against Jay Gould, 
the president of the Erie Railway Company, for 
contempt of court, in refusing to produce cer- 
tain books and documents. In Case No. 4,514, 
sundry questions in a petition for relief on ac- 
count of certificates of stock abstracted by said 
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Jay Gould were answered by the court, and a 
motion by tbe company to open a default taken 
was denied. In Case No. 4,515. a petition by 
said Jay Gould to take proof of tbe title to said 
stock was denied, and an order for tbe suspen- 
sion of the delivery of certain shares to Heath 
and one Raphael was vacated. In Case No. 4,- 
516, the compensation of tbe master was fixed 
by the court] 



HEATH (ERIE RAILWAY GO. v.). See 
Cases Nos. 4,513-4,516. 



Case N"o. 6,808. 

HEATH V. HILDRETH. 
[See Case No. 6,309.] 



Case No. 6,309. 

HEATH V. HILDRETH. 

[1 MacA. Pat. Cas. 12; Cranch, Pat Dec. 96.] i 

Circuit Court District of Columbia. Get. 15, 
1841. 

Patents — Priobitt of Isvestion — "Reduced to 
Practice" Deeised— Caveat — Laches. 

[1. The right of a first inventor, who is ma- 
turing his invention and preparing to make ap- 
plication in a reasonable time, to a patent is not 
barred by the fact that before making his ap- 
plication a subsequent inventor has obtained a 
patent and has put the invention into actual 
use.] 
[Cited in Richardson v. Hicks, Case No. IL- 

783. Approved in Re Wagner, Id. 17,038; 

Ellithorp V. Robinson. Id, 4,409. Applied 

in Mowry v. Barber, Id. 9,892.] 

[2. To be the "first inventor," within the 
meaning of the patent law of 1836 (5 Stat 117), 
it is not necessary that he who first conceived 
the idea should reduce it to practice otherwise 
than by making a model and drawings from 
which one skilled in the art would be enabled to 
carry it into actual use.] 

[Gited in Marshall v. Mee, Case No. 9,129; 
Re Seeley, Id. 12,632. Approved in Ste- 
phens V. Salisbury, Id- 13,369.] 

[3. "Reduced to practice," as used in the pat- 
ent law, does not import bringing the invention 
into use, but rather reducing it to such form 
that it may be used so as not to be a mere the- 
ory. If a machine be invented and described 
in such manner that it may be made and used, 
and especially if a model be made, the inven- 
tion may be said to be reduced to practice.] 

[4. The filing of a caveat, as provided for in 
the twelfth section of the act of 1836, is for the 
benefit of the inventor, and enables him to have 
notice of any interfering application; and hence 
an omission to file it while maturing his in- 
vention does not impair his rights.] 

[5. It is doubtful whether mere lapse of time 
between the time df invention and the filing of 
the application will authorize the commissioner 
to refuse a patent to the first inventor, especial- 
ly when he was bona fide taking measures to 
improve as perfect his invention, and preparing 
to apply for a patent unless there has been 
some intermediate use by the applicant or by 
his consent; and, in any event a delay of four 
years does not have that effect] 

[This was an appeal by George W. Hil- 
dreth, owner of patent No. 1,517, granted 

1 [Cranch, Pat Dec. 96, contains only a par- 
tial report] 



March 29, 1840, from a decision of the com- 
missioner of patents, in interference pro- 
ceedings, awarding to George Heath priority 
of invention of an improved canal lock gate.] 

The Commissioner: 

It is admitted by both parties that tbe in- 
ventions are substantially the same, and it is 
not claimed by Hildreth that the invention 
ultimately perfected, and presented at the 
patent oflace [by him] is any other than the 
one to which the witnesses on the part of 
Heath testify to having seen in the posses- 
sion of said. Heath as early as the spring or 
summer of 1836. On the other hand, it 
does not appear that Hildreth invented said 
gate or had any knowledge of it tmtil the 
summer of 1838. It is therefore perfectly 
apparent from the testimony (and is not se- 
riously controverted by Hildreth) that Heath 
had conceived the idea of the gate in ques- 
tion and constructed one in miniature, "to 
wit, a model, long before the first notions of 
the same entered the mind of Hildreth, 
which would cgrtainly seem to settle the 
question of priority of invention, and cer- 
tainly does settle it, imless the courts have 
given a construction or signification to the 
word "invention" very different from that or- 
dinarily attributed to it But there are two 
points upon which Hildreth relies, to wit: 
First He claims that Heath has forfeited 
his right by neglecting to "put it into actual 
use.". Secondly. That the evidence is that 
Heath bad abandoned his invention. As to 
the first point, the statute in so many words 
gives the patent to the "original and first in- 
ventor," and nowhere requires the same to 
be reduced to practice or put into use— a con- 
dition too important to have been omitted, if 
it were really a prerequisite. And, more- 
over, among the circumstances which are 
enumerated as invalidating a patent already 
obtained, is proof that the same "has been 
described in some public work," &c., which 
is sufficient without proving "puttiag into 
use." It certainly would be preposterous 
under our statute to require an applicant 
who had invented a steamship to build one 
of full size, and put it into operation, before 
a patent could issue or his right be protected. 
As matter of practice, the^great mass of pat- 
ents daily granted are granted upon models 
of what has never been reduced to practice 
in any other sense than ihe invention of 
Heath was so reduced. The statute requires, 
as necessary to the grant of a patent that 
the "invention," &c., should be of something 
"not known or used before," &c., which ren- 
ders previous knowledge without use suffi- 
cient to invalidate a patent, and destroys 
the ground .upon which Hildreth rests his 
claim. But it is not to be taken as granted 
that the courts, in the fa(^ of the statute, 
have decided that reduction to practice is 
necessary to preserve the rights of the par- 
ty; and it is incumbent on Hildreth to show 
such decisions, if they exist The cases of 
Bedford and Hunt and Evans and Eaton, 
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quoted by him, do not establish the doctrine 
contended for. In those cases the question 
was whether prior use was sufficient to in- 
validate a subsequent patent; aaid the court 
Tery properly decided that it was, and a ver- 
dict* was rendered for the defendant. But 
the question, what would amount to a prior 
invention, or whether a prior invention not 
put in actual use would have invalidated the 
patent, was no part of the case; and what is 
said by the court beyond the limits of the 
case is a mere dictum, and not authority. 

But, giving the language of the eoui-t its 
full force, taken in connection with the other 
parts of the case, it amounts simply to this: 
"that the mere speculations of a philosopher 
or mechanician" would not defeat an inven- 
tor. And surely it never can be successfully 
contended that inventing a machine and 
building it on a small scale, making draw- 
ings of it, and describing it in the form of a 
caveat, and making oath to the invention of 
the same, "are mere speculations." If the 
court had used the language "mere specula- 
tions," &c., without adding anything about 
putting "into practice," this passage would 
never have been quoted by the appellant. 
But does adding the expressions "never put 
into actual operation," "never tried by the 
test of experience," change the force of the 
language? Not in the least. It is still a 
"mere speculation," not a model, drawing, 
and specification. If the court had said "in- 
venting a machine and making a model, 
drawings, and specifications of the same, 
without putting the machine into actual 
operation, will not defeat an inventor," the 
dictum would have been in point; and un- 
less the language of the court will bear this 
construction (which it clearly will not,) it is 
not in point, and makes nothing for the 
claim of the appellajit. It is submitted, 
therefore, that the appellant has wholly fail- 
ed to show that reduction to practice is a 
prerequisite to the grant of a patent, but 
that the provisions of the statute may be 
fully complied with without putting the in- 
vention into actual use. 

Thos. P. Jones, for appellant 
Mr. Fitzgerald, for appellee. 

CKANOH, Chief Judge. On the 29th of 
April, 1840, George Heath filed in the patent 
oflice his application for a patent for his in- 
vention of an improved canal lock-gate. The 
commissioner, being of opinion that the pat- 
ent thus applied for would interfere with an 
unexpu-ed patent granted to George W. Hil- 
dreth on the 19th of Jfarch, 1S40, gave notice 
thereof to the parties, and, upon a hearing 
before him, decided that George Heath was"^ 
the original and* first inventor, and entitled 
to a patent therefor. From this decision Mr. 
Hildreth has appealed; and the question is 
now submitted to me by the parties, upon 
written argument. The commissioner has 
furnished a certificate in writing of his opin- 



ion and decision; and ilr. Hildreth has filed 
his reasons of appeal with the written argu- 
ment of his counsel. The reasons for appeal 
thus filed are eight in number, but may be 
reduced to three: (1) Because Mr, Heath 
was not the first inventor, in the meaning of 
the patent law, inasmuch as his invention 
was never reduced to practice, but was the 
mere speculation of a philosopher or mechan- 
ician. (2) Because he never filed a caveat 
pursuant to the twelfth section of the act of 
July 4th, 1836. (3) Because he has forfeited 
his claim to the invention by his delay in 
applying for a patent. 

1. Upon the first point the very ingenious 
argument of Mr. Hildreth's counsel is found- 
ed upon a dictum of Mr. Justice Story in the 
case of Bedford v. Hunt [Case No. 1,217], 
that "the first inventor who has put the in- 
vention in practice, and he only, is entitled 
to a patent," and that dictum was, pei-haps, 
founded on these words in the sixth section 
of the act of February 21st, 1793, viz., "or 
that the thing thus secured by patent was 
not originally discovered by the patentee, but 
had been in use, or had been described in 
some public work, anterior to the supposed 
discovery by the patentee," &c., from which 
an inference seems to be drawn that the de- 
fense—that the matter was not originally dis- 
covered by the patentee— would not avail the 
defendant unless he should show also that it 
had been in use by the prior discoverer. But 
the words "but had been in use" seem to 
have been carefully excluded from the fif- 
teenth section of the act of 1S36, which, like 
tlie sixth section of the act of 1793, states 
the matters which may be given in evidence 
under the general issues in an action for in- 
fringing the plaintiff's patent. By thus ex- 
cluding those words the defense — "that the 
patentee was not the original and first in- 
ventor or discoverer of the thing patented"— 
is complete without showing that the first 
inventor had put his invention in practice. 

None of the patent laws have ever required 
that the invention should be in use or re- 
duced to actual practice before the issuing 
of the patent, otherwise than by a model, 
drawings, and a specification containing a 
written description of the invention and of 
the manner of making, constructing, and us- 
ing the same in such full, clear, and exact 
terms as to enable any person skilled in the 
art to which it appertains to make, construct, 
and use the same. In England it is under- 
stood that if the thing is in use before the 
issuing of the patent it is void; and our act 
of March 3, 1839, § 7 [5 Stat 354], in order to 
meet such an objection, provides that the use 
of the thing, even by leave of the inventor, 
for two years before his application for a 
patent, shall not invalidate it; a fortiori, the 
use of it by a third person, or a subsequent 
inventor, after the Ih'st invention and before 
the issuing of the patent to the first inventor, 
and without his consent, will not, under our 
patent laws, be a bar to the issuing of it. 
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Mr. Justice Story, in the case of Bedford v. 
Hunt [supra], was not considering the ques- 
tion whether the patent should he issued, 
but whether it should he invalidated by 
prior use. He has not said that under any 
circumstances an invention must be in use 
before a patent for it can be obtained; 
and his dictum is wholly inapplicable to 
the question whether the commissioner of 
patents should issue a patent If a pat- 
ent should be issued to Mr. Heath, its va- 
lidity would be still a question open to 
the com*ts, and is one which can be conclu- 
sively settied by the courts only. By the 
seventh section of the act -of 1S3G, the com- 
missioner is bound to issue a patent in the 
case and under the circumstances there stafc 
ed. He has in such a case no discretion; 
and the present is such a case. By that sec- 
tion it is enacted "that on the filing of any 
such application, description, and specifica- 
tion, and the payment of the duty herein- 
after provided, the commissioner shall make 
or cause to be made an examination of the 
alleged new invention or discovery; and if 
on such examination it shall not appear to 
the commissioner that the same had been 
invented or discovered by any other person 
in this country prior to the alleged invention 
or discovery thereof by the applicant, or that 
it had been patented or described in any 
.printed publication in this or any foreign 
country, or had been in public use or on sale, 
with the applicant's consent or allowance, 
prior to the application— if the commissioner 
shall deem it sufficiently useful and impor- 
tant, it shall be his duty to issue a patent 
therefor." 

It appears by the proceedings before the 
commissioner that Mr. Heath regularly filed 
his application, description, and specification, 
and paid the duty; that the commissioner 
made the examination; and that upon such 
examination it did nqjt appear to him that 
the same had been invented br discovered by 
any other person, or had been patented or 
described in any printed publication in this 
or any foreign country prior to the alleged 
invention or discovery thereof by the appli- 
cant, or that it had been in public use or on 
sale, with the applicant's consent or allow- 
ance, prior to his application. The commis- 
sioner was, therefore, prima facie bound to 
issue the patent to Mr. Heath. At first view 
it may seem doubtful, from the words of that 
section, whether a patent issued to the sec- 
ond inventor before the application of the 
first inventor would not be a bar to 'the issu- 
ing of a subsequent patent to the first in- 
ventor. But upon comparing the words of 
that section with those of the sixth, eighth, 
and fifteenth sections of the same act, it is 
evident that the patent, which would bar the 
issuing of a patent to the applicant, must be 
a patent issued prior to his invention, and 
not merely prior to his application. Having 
complied with all the requisites of the sev- 
enth section, what is to prevent the applicant 
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from obtaining his patent? It is alleged that 
he was not the first inventor because he had 
not reduced his invention to practice. But 
that objection is answered by showing that 
there is no law which requires an inventor 
to put his invention in practice or use before 
obtaining his patent; and it is perfectiy im- 
material to him whether the subsequent in- 
ventor had put it in practice or not. That 
fact cannot affect the right of the first in- 
ventor. If congress had intended that a pat- 
ent to the second inventor should be a bar 
to a patent to the first inventor, they would 
not have given jm-isdiction to the commis- 
sioner to decide the question of priority be- 
tween them, and to grant a patent to the 
first inventor in cases of interference, as they 
have done by the eighth section of the act- 
Neither that section nor any other section of 
that or any other act malces the right of the 
patentee or of the applicant depend upon the 
fact of the invention being reduced to actual 
practice, except in the case of an alien pat- 
entee failing and neglecting, "for the space 
of eighteen months from the date of the pat- 
ent, to put and continue on sale to the public, 
on reasonable terms, the invention or dis- 
covery for which the patent issued." From 
this exception an inference may be drawn 
that a citizen patentee cannot lose his right 
by non-user, unless it amount to evidence of 
. an abandonment of the patent;* and the 
question of abandonment of a patent is a 
question for tiie jury in a trial at law. If 
the invention be the mere speculation of a 
philosopher or mechanician in his closet, and 
he takes no steps toward obtaining a patent, 
but, keeps his invention secret, and another 
person, who is also an original but subse- 
quent inventor of the same thing, obtains a 
patent for it and brings it into use, it has 
been held, both in England and in this coim- 
try, that the patentee in a suit at law is to 
be considei-ed as the first inventor. But it 
has happened in such case, as in many oth- 
ers, that elementary writers and subsequent 
tribunals have laid down the doctrine in 
broader terms than the cases upon which it 
was founded will warrant 

Thus Smith, in his Epitome of the Patent 
Laws (page 11), says: "It sometimes hap- 
pens that two men severally discover the 
same thing, each by his own unassisted ex- 
ertions; when this happens, the first who 
co mmunicates it to the _public is deemed 
the first inventor and entitled to the pat- 
ent." And he cites Boulton v. Bull, 2 H. Bl. 
487; Forsyth v. Riviere, Chit Prerog. 132n; 
Lewis V. Marling, 10 Barn. & 0. 22; Wood v. 
Zimmer, Holt, N. P. 58; Edgeberry v. Ste- 
phens, 2 Salk. 447. And Mr, Justice Story, 
in the case before cited, says; "The first 
inventor who has put the invention in prac- 
tice, and he only, is. entitied to a patent." 

The doctrine thus broadly laid down is not 
supported to that extent by the. cases cited, 
and it would be unjust if it were, for it 
makes no exception of the bona fide first in. 
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ventor who is "using reasonable diligence 
in adapting and perfecting" liis invention, 
and Tvhose riglit is saved by the spirit, if 
not by the letter, of the fifteenth section of 
the act of 1836, which makes it a good de- 
fense to an action for infringing the patent 
that the plaintiff had "unjustly obtained 
the patent for that which was, in fact, in- 
vented or discovered by another, who was 
using reasonable diligence in adapting and 
perfecting the same." If such a case had 
been presented to the mind of Mr. Justice 
Story, there can hardly be a doubt that he 
would have excepted it from the broad 
terms of the doctrine as laid down by him 
in the case of Bedford v. Hunt. Such, from 
the evidence and admissions of counsel, was 
the case of Mr. Heath. He was using rea- 
sonable diligence in adapting and perfecting 
his invention; and it appears by testimony 
adduced by Mr. Hildreth that in the winter 
of 1839, before he obtained his patent, Mr. 
Heath exhibited to the witness Alfred Bar- 
rett, who had in his possession a model of 
Mr. Hildreth's paddle-gate, his (the said 
■George Heath's) model of his gate, and 
claimed to be the inventor thereof. It is 
probable, therefore, that Mr. Hildreth had 
notice of Mr. Heath's claim before he ob- 
tained his patent The doctrine as stated 
by Mr. Smith and by Mr. Justice Story seems 
to have originated in Dolland's Case, cited 
by Buller, J., in the case of Boulton v. Bull, 
Tsupra.] Dolland had a patent for an im- 
provement in making object-glasses for tele- 
scopes. It was objected that he was not 
the inventor, "but that Doctor Hall had 
made the same discovery before him. But 
it was holden that as Doctor Hall had con- 
fined it to his closet, and the public were not 
made acquainted with it, Dolland was to be 
considered as the inventor," This Case of 
Dolland Is not reported; and all that we 
know of it is what was said by Buller, J., 
in the ease of Boulton v. Bull, 2 H. Bl. 463, 
464; and upon that foundation is probably 
built the broad doctrine that the first of two 
original inventors who communicates the in- 
vention to the public is entitled to the pat- 
ent, although the other invented the thing 
first. Between simultaneous inventors this 
may be just, because neither can claim the 
priority; but it cannot be just that the 
prior inventor, who is maturing his inven- 
tion and preparing to make application for 
a patent in a reasonable time, should be de- 
feated by a subsequent inventor who first 
■obtains a patent. This is not the doctrine of 
Dolland's Case, which was only that an in- 
ventor who confines his invention to his 
closet, and does not communicate it to the 
public, and takes no steps toward obtaining 
a patent until a subsequent original in- 
ventor has obtained his patent thereby for- 
feits and abandons his claim to priority of 
invention. But the question of forfeiture or 
abandonment is for the jury upon a trial at 
law. The first inventor is prima facie en- 



titled to a patent, and the commissioner, as 
before observed, is bound to issue it under 
the seventh section of the act of 1836, if cer- 
tain facts should not appear to the commis- 
sioner, as therein specified, which specifica- 
tion of facts does not include delay or aban- 
donment; so that the question of delay or 
abandonment is not by that section sub- 
mitted to the jurisdiction of the commis- 
sioner. 

/ I do not consider the expression "reduced 
to practice" as importing the bringing of 
the invention into use. When applied to an 
invention, it generally means the reducing it 
into such form that it may be used so as 
not to be a mere theory. If a machine be 
invented and described in such a manner 
(that it may be made and used, and especially 
if a model be made, the invention may be 
said to be reduced to practice. In the pres- 
ent case it is admitted in argument (and 
such is the evidence) that Mr. Heath in the 
summer of 1836 actually made a lock-gate 
according to his specification. It was, in- 
deed, a small one— a model only— but the 
size is of no importance. The thing was 
done; the invention was reduced to prac- 
tice; and it was demonstrated thereby that 
the invention was practicable. I am, there- 
fore, and for the reasons before stated, of 
opinion that where the invention is not of a 
mere philosophical speculation, abstraction, 
or theory, but of something corporeal, some- 
thing to be manufactured, the applicant need 
not show that he has reduced his invention 
to practice otherwise than by filing his speci- 
fication' and furnishing drawings and a 
model, as required by the statute, where the 
nature of the case admits of drawings or of 
a representation by a model. These having 
been thus filed and furnished by Mr. Heath, 
and it being admitted that he, in point of 
time, was the first inventor of the thing 
patented, he is entitled to a patent therefor, 
notwithstanding the patent granted to Mr. 
Hildreth, unless he has lost his right by 
not filing a caveat or by delay in applying 
for his patent. 

2. The second reason of appeal is that Mr. 
Heath never filed a caveat pursuant to the 
twelfth section of the act of July 4, 1836. 
That section was introduced for the benefit 
of the inventor, but was not necessary to 
the preservation of his right It only en- 
ables him to have notice of any interfering 
application. Godson (Law of Patents, 146) 
says: "Of its nature and effect much mis- 
conception has arisen. It does not create 
any right, but is simply a request to be 
favored with information." Again he says: 
"Upon the whole, therefore, the entering of 
a caveat is nothing more than giving infor- 
mation that there is an invention nearly 
completed, and requesting that if any other 
person should apply for a patent for the 
same thing the preference may be given to 
him who entered it which request is com- 
plied with by the courtesy of the crown 
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upon its being satisfied of its reasonableness 
by the report of the attorney-general or the 
opinion of the lord chancellor; and when 
the patent is granted, it is to be judged of 
as if no caveat had been entered." But this 
caveat gives no notice to the world or even 
to the interfering applicant. It is notice to 
the commissioner only, and is locked up in 
the secret and confidential archives of the 
ofla.ce. It would not in any manner have 
strengthened the title of Mr. Heath; nor 
does the omission of it impair that title or 
aid that of Mr. Hildreth. This reason of ap- 
peal, therefore, as well as the first, must be 
overruled. 

3. The last reason of appeal is that Mr. 
Heath has forfeited his claim to the inven- 
tion by his delay in applying for a patent. 
The statute does not limit any time in which 
the inventor must apply for a patent, nor 
<Ioes it declare a forfeiture hy reason of any 
delay. The delay, therefore, seems to be un- 
important, unless it amounts to evidence of 
abandonment of the claim. It is not one of 
the specified grounds for which the (Commis- 
sioner is, by the seventh section of the act of 
1836, authorized to refuse to grant the pat- 
ent, and it seems to be a matter within the 
peculiar province of the Jury upon a trial at 
law in any action which either of the pat- 
entees may institute against the other. If 
there be any limit of the time of applica- 
tion, it must be a reasonable limit, and that 
is proper matter for the consideration of a 
jury. And I am very much inclined to the 
opinion that any matter of defense which it 
is the peculiar province of a jury to decide, 
and which is not, by the seventh section of 
the act of 1836, made a ground for the re- 
fusal of a patent by the commissioner, 
should be left by him to be decided by the 
jury in a subsequent action at law. In Mor- 
ris V. Huntington [Case No. 9,831], Mr. Jus- 
tice Thompson said: "No man is to be per- 
mitted to lie by for years and then take out 
a patent. If he has been practicing his in- 
vention with a view of improving it, and 
thereby rendering it a greater benefit to the 
public before taking out a patent, that 
ought not to prejudice him; but it should 
always be a question submitted to the jury 
what was the intent of the delay of the pat- 
ent, and whether the allowing the invention 
to be used without a patent should not be 
considered an abandonment or present of it 
to the public." In Pennock v. Dialogue, 2 
Pet .[27 TJ, S.] 16, Mr. Justice Story, in de- 
livering the opinion of the court, says: "It 
has not been, and indeed cannot be, denied 
that an inventor may abandon his invention 
and surrender or dedicate it to the public. 
The question which generally arises at trials 
is a question of fact rather than of law, 
whether the acts of acquiescence of the 
party furnish, in the given case, satisfactory 
proof of an abandonment or dedication of 
the invention to the public." The point de- 
cided by the court in that case was "that 
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the first inventor cannot acquire a good title 
to a patent if he sujQfers the thing invented 
to go into public use, or to be publicly sold 
for use, before he' makes application for a 
patent" But it is believed that it has not 
yet been decided that the right of first in- 
ventor has been lost merely by lapse of 
time between the invention and the applica- 
tion for the patent, unless there has been 
some intermediate use by the applicant or 
by his consent, and especially where he was 
bona fide taking measures to improve or per- 
fect his invention and to prepare for ap- 
plying for the patent, which, from the evi- 
dence, appears to have been the case of Mr. 
Heath. If, therefore, the" question of aban- 
donment be cognizable by the commissioner, 
there is in my opinion no evidence to sup- 
port it; and this reason of appeal must also 
be overruled. It is therefore, upon the whole 
case, my opinion, and I do so decide and 
adjudge, that the decision of the commis- 
sioner of patents in this cause be, and is 
hereby, affirmed. 

[See Reed v. Cutter, Case No. 11,645; Evans 
V. Eaton, 3 Wheat (16 U. S.) 454.] 



Case No. 6,310. 

HEATH V. WRIGHT. 

[3 Wall. Jr. 141; Cox, Amer. Trade-Mark Cas. 
154; Cos, Manual Trade-Mark Cas. 76.] i 

Circuit Court E. D. Pennsylvania. Oct Term, 
1835. 

Injusction— Patent Medicine. 

Chancery will not interfere by injunction in 
questions of trade mark between the vendors 
of patent medicines, being quack medicines; 
such questions having too little merit to com- 
mend them on either side. 

[Cited in Kohler Manuf g Co. v. Beeshore, 59 
Fed. 574.] 

This was an application by the complain- 
ant for aji injunction to restrain the defend- 
ant from using the name "Kathairon" for a 
compound for toilet purposes, manufactured 
and vended by both parties. The complain- 
ant alleged that this term was his trade 
mark, which the defendant denied, alleging 
that the word "Kathairon" was in common 
use, like that of "Mag£^ine," &c Both 
Kathairons consisted ^essentially of a mix- 
ture of castor oil and brandy; and it ap- 
peared by the labels upon the bottles which 
contained the respective Kathairons, that the 
complainant claimed for his, that it would 
infallibly cure "scald head, tetter, ringworm, 
erysipelas, itch, barber's itch, shaving pim- 
ples, salt rheum, chapped hands, stings, cuts, 
chilblains, swellings, inflammations, rheuma- 
tisms," &c.: and that it would "almost in- 
stantly relieve sympathetic attacks of ner- 
vous headache," besides "restoring the hair, 

'i 

1 [Reported by John William Wallace, Esq., 
and here reprinted by permission. Cos, Man- 
ual Trade-Mark Cas. 76, contains only a par- 
tial report] 
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and preventing it from turning gray." "It 
would be labor lost," bis label declared, "to 
enumerate the wonderful properties of this 
invaluable preparation; its reputation, co- 
extensive with the civilization of the globe, 
makes all praise superfluous, all exaggera- 
tion impossible." The claim of the defend- 
ant was not quite so extensive. He declared 
his to be a "sovereign remedy for tetter, itch, 
scald head, salt rheum, ringworm." He made 
no mention of its power to cure erysipelas, 
but professed that it was able to cure "bar- 
ber's itch, chapped hands, chilblains, stings 
and bites of insects, inflammations, swell- 
ings," &c., besides "preserving the hair and 
keeping it from turning gray," and dispelling 
nervous headache. And he averred that his 
Kathairon had had "millions of patrons." 

KANE, District Judge. It is impossible 
for me to distinguish this case in principle 
from that of Fowle v. Spear [Case No. 4,99G], 
which was before me on a similar motion 
some years ago. I then refused an injunc- 
tion against the vendor of a patent medicine 
at the suit of his brother quack, who com- 
plained that his label and envelope of cer- 
tificates had been imitated, on the ground 
that the special action of chancery could not 
be involved in a controversy which had so 
little merit to commend it on either side. In- 
junction refused. 



HEATH, The MARTHA M. See Case No. 
7,113. 
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HEATON et al. v. QTJINTARD et al. 

[7 Blatehf. 73.1 1 

Circuit Court, S. D. New York. Dec. 1, 1869. 

Patents — Infrixgemext — ^What Constitutes — 

Liability op United States Government 

for — arsror por vessels. 

1. Where armor for a vessel was constructed 
by Q. under an order given for that purpose by 
the secretary of the navy of the United States, 
and was applied to a vessel built for the Unit- 
ed States, and was paid for to Q. by the secre- 
tary of the navy: Held, that, although the 
armor may have been the same, in arrangement, 
as that covered by a patent, Q. was not liable, 
in a suit on the patent, for any value which the 
armor may have been to the United States. 

2. The patent being for the application or em- 
ployment of the armor on the vessel, the put- 
ting of the armor by Q. on a vessel owned by 
the United States, was not a making or using 
or vending to be used of the armor by Q. 

[Distinguished in American Cotton Tie Sup- 
ply Co. V. McCready, Case No. 295. Cited 
in United Nickel Co. v. Worthington, 13 
Fed. 893.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



3. Whether the United States are excluded 
from the right to make for themselves and use 
a patented invention, without the consent of the 
patentee, under the grant by them to him of 
an exclusive right to make, use and vend it, 
quere. 

4. The cases of Walker v. Congreve, 1 Carp. 
Pat. Cas. 356. and Feathers v. The Queen, 12 
Law T. (N. S.) 114, discussed. 

In equity. This was a final hearing, on 
pleadings and proofs, of a suit [by Charles 
W. S. Heaton and William H. Webb against 
George W. Quintard and others] founded on 
letters patent [No. 38,206], of the United 
States granted April 14ai, 1863. to the plain- 
tiff Heaton, for a "system of defensive armor 
for marine and land batteries." Such sys- 
tem was described in the specification of the 
patent as consisting of iron armor plates 
laid in the usual way against the longitudinal 
or outer timbers of a vessel, such timbei's 
being such as to form a sufficient backing 
to rigidly support the armor plates, and of 
an outer layer of timber covering the ai'mor 
plates, and only bolted on sufticiently to hold 
it to its, place, and of a plate or thin sheath 
on the outer surface of the timber. The bill 
was filed in December, 1863. 

Samuel D. Cozzens, for plaintiff. 
Edward N. Dickerson, for defendants. 

BLATCHFORD, District Judge. The al- 
leged infringement in this case consisted in 
putting upon the Onondaga, a vessel of war 
constructed for the government of the Unit- 
ed States, substantially the arrangement of 
armor described and claimed in the patent. 
The vessel was .built by the defendant Quin- 
tard, under a contract made by him with 
the government of the United States to build 
her for such government. Such contract did 
not include the putting of any wooden armor 
outside of the iron armor. In March, 1SG3, 
the navy department of the United States 
gave directions to have the wooden armor 
put on. The vessel was then being built 
imder such contract, and, while being built, 
belonged to the government. The iron ar- 
mor was begun to be put on in May, 1863. 
The wooden armor and the outside plating 
thereon were begun to be put on in Jime, 
1863, and the work of putting them on was 
finished in July, 1863. The defendant Quin- 
tard acted as agent for the government, in 
procuring such wooden armor and outside 
plating to be put on by one or both of the 
other defendants. The work In respect i")f 
the same was not done by contract but was 
done by days' work and by the pound. The 
government paid the bills therefor, through 
the defendant Quintard. The price so paid 
for such wooden armor and outer plating, 
and for putting them upon the vessel, was in 
addition to the contract price for the vessel 
as she was to have been constructed accord- 
ing to the contract, without such wooden 
armor and outside plating. Quintard paid 
out for the wooden armor and outside plat- 
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ing all the money that he received from the 
government therefor. 

One of the defences set up in the answer 
is, that, as the wooden armor and outside 
plating were built in consequence of an or- 
der given for that purpose hy the secretary 
of the navy of the United States, and were 
applied to a vessel built for the United 
States, and were paid for to the defendants 
by the seci'etary of the navy, the defendants 
are not liable for any value which such armor 
may have been to the United States. I think 
tliis is a good defence. To hold that work- 
men and employees of the government, who 
do work for it upon a vessel owned by it, 
and are paid by it for doing such work, 
such work being done in a specific form by 
the orders of the government, can be held 
liable In a court of the United States for in- 
fringing a patent by doing such work, would 
be, in effect and substance, to allow the gov- 
ernment itself to be sued, in the guise of a 
suit against its workmen, and would lead 
to embarrassments of the operations of the 
government which might prove of serious 
detriment 

I have examined the case of Walker v. 
Congreve, 1 Carp. Pat Cas. 356, cited for the 
plaintiffs. An ex parte injunction had been 
granted, restraining the defendant from 
making barrels for preserving and conveying 
gunpowder, alleged to be imitations of ves- 
sels covered by a patent obtained by the 
plaintiff. It was alleged that the defendant 
had violated the injunction by forwarding 
to the ordinance office of the British govern- 
ment, on its direction to that effect, some of 
the barrels, which had been previously made 
for the public service, and an application was 
made to the court of chancery, (Lord EJidon,) 
to commit him for a contempt In the course 
of the hearing, Lord Eldon alluded to the 
fact that a public servant as such, might 
not be liable to the consequences of a pri- 
'vate suit for infringing a patent, and, there- 
fore, would, in such case, not be subject to 
be enjoined. The defendant set up that he 
was not amedable for a contempt, as he was 
acting in a public capacity, and in the pub- 
lic seiTice, while he superintended the mak- 
ing of the machines complained of, A mo- 
tion was made at the same time to dissolve 
the injunction. On the suggestion of the 
court, and with the consent of the govern- 
ment it was arranged that the government 
should keep an account of the barrels until 
there could be a trial at law on the patent, 
so that the public service might proceed with- 
out interruption and its demands be sup- 
plied, and the injunction was dissolved. The 
patent was not further contested. This case 
by no means supports the right of the plain- 
tiffs to recover in this suit. 

Another view of the present case is, that 
what the defendants did did not amount to 
an infringement of the patent They nei- 
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ther made, nor used nor vended to others to 
be used the patented invention, in any proper 
sense. It was no infringeihent to make or 
fashion the articles which were to form the 
wooden armor and the outer plating, so long 
as they were not applied outside of iron ar- 
mor on a vessel. The patent is limited to sucdi 
application or employment The testimony 
is, that the Onondaga belonged to the United 
States, while she was being built under the 
contract, although the contract was not con- 
sidered by the government as having been 
fulfilled by tlie contractor uniil late in 1S63,. 
after the wooden armor and outer plating 
had been put on the vessel. In putting such 
wooden armor and outer plating upon- a ves- 
sel owned by the government, the defend- 
ants cannot properly be regarded as having 
made such armor and outer plating. It was 
made by the government, by being put by 
it, through the defendants as its employees 
and workmen, upon a vessel of its own, as 
a defence to such vessel. So, too, the de- 
fendants have never infx-inged the patent by 
using the patented armor. The government, 
the owners of the vessel, alone used such 
armor, before the bill was filed. As to the 
vending to be used, there was no such armor 
to be vended imtil it became armor by being 
put upon the vessel, and the putting it, by 
the order of the government, upon a vessel 
owned by the government, which paid the 
defendants for it by the pound and by days' 
work, cannot be regarded as a vending of it 
as armor, to the government 

Of course, in considering these questions, 
I refer only to what was done by the defend- 
ants before the bill was filed, and for which 
alone they are sued in this suit What was 
done by the defendant Quintard subsequent- 
ly, in purchasing the vessel from the United 
States . government and selling her to the 
French government is not involved in this 
controversy. 

I do not intend, by any thing I have said, 
to intimate an opinion as to whether the 
government is or is not excluded from the 
right to make for itself and use the patented 
invention without the consent of the pat- 
entee, under" the grant by it to him of an 
exclusive right to make, use and vend it 
The subject is very ably discussed in a case 
decided by the court of queen's bench, in 
England, in 1865 (Feathers v. The Queen, 
12 Law T., N. S., 114), in which a decision 
was arrived at that the crown retained the 
right to use the patented invention- in ques- 
tion there, being one relating to armor for 
vessels, although the grant by the crown to 
the patentee was one of sole privilege. Nor 
do 1 decide whether or ndt the patent to 
the plaintiff Heaton is valid. The bill is 
dismissed, with costs. 

[For another ease involving this patent see 
Webb V. Quintard, Case No. 17,324.] 
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Case No. 6,312. 

Ex parte HEBABD. 

[4 Dill. 380.] 1 

Circuit Court, D, Kansas. 1877. 

JURISDICTIOX OVEK MlLITAKT ReSEKVATIOIT OF 

Fort Leavenworth — Article 1, § 8, of the 
constitotiox of the united states cox- 
STKUED — Habeas Corpus — Practice. 

1. The title to the land constituting the mili- 
tary reservation of Fort Leavenworth, in Kan- 
sas, has always been in the "United States: in 
1875, at the instance of the secretary of war, 
the legislature of the state passed an act ceding 
exclusive jurisdiction to the United States over 
all territory included within the reservation: 
congress never expressly assumed this jurisdic- 
tion: subsequently a larceny was committed on 
the reservation: Held, that the jurisdiction over 
the offence was in the courts of the general gov- 
ernment, and not in those of the state of Kan- 
sas. 

2. Section 8 of article 1 of the constitution of 
the United States, construed; and it was held 
that, whenever the United States is the owner 
of the land it uses as a fort, etc., the legislature 
of the state may permit congress to exercise ex- 
clusive jurisdiction over such land. 

Mr. Thomas P. Penlon, an attorney of this 
court, presented the petition of Samuel Heb- 
ard for the allowance of a writ of habeas 
corpus. The petitioner was charged with 
larceny, committed in 1877, on the military 
reservation of Fort Leavenworth, and was 
held to answer by a commissioner of the cir- 
cuit court of the United States for the dis- 
trict of Kansas, and committed for want of 
baiL The question involved was, whether 
the federal courts have jmisdiction of of- 
fences of this character committed on the 
reservation, or whether the jurisdiction is in 
the courts of the state. On the 22d day of 
February, 1875, the general assembly of the 
state of Kansas, at the instance of the secre- 
tary of war (Rev. St. § 1838), passed the fol- 
lowing act: 

"Chapter LXVI., Laws 1875. 

"Fort Leavenworth Military Reservation. 

•"An act to cede jurisdiction to the United 
States over the territory of the Fort Leav- 
enworth Military Reservation. 

"Be it enacted by the legislature of the state 
of Kansas: 

"Section 1. That exclusive jurisdiction be 
and the same is hereby ceded to the United 
States over and within all the territory owned 
by the United States, and included within 
the limits of the United States military res- 
ervation," known as the Fort Leavenworth 
reservation, in said state, as declared from 
time to time by the president of the United 
States, saving, however, to the said state the 
right to serve civil or criminal processes with- 
in said reservation, in suits or prosecutions 
for or on account of rights acquired, obliga- 
tions incurred, or crimes committed in said 
state but outside of said cession and reserva- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



tion; and saving, further, to said state, the 
right to tax raih'oad, bridge, and other cor- 
porations, their franchises and property, on 
said reservation. 

"Sec. 2. This act shall take effect and be in 
force from and after its publication once in 
the Kansas Weekly Commonwealth. 

"Approved February 22, 1875." 

No act of congress assuming the jurisdic- 
tion thus ceded has been passed. The ownei*- 
ship of the land constituting the reservation 
has always been, and now is, in the United 
States. The constitution of the United States 
provides that "congress shall have power to 
exercise exclusive legislation, in all cases 
whatsoever," over the District of Columbia, 
"and to exercise like authority over all places 
pm'chased by consent of the legislature of the 
state In which the same shall lie, for the 
erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings." Arti- 
cle 1, § 8. 

Mr. Fenlon, for petitioner. 
Mr. Peck, Dist Atty., contra. 

MILLER, Circuit Justice. This is an appli- 
cation for a writ of habeas corpus, on behalf 
of Samuel Hebard. The petitioner states 
that he is held a prisoner for want of bail, 
imder a commitment on a charge of larceny, 
the order committing him to the custody of 
the United States marshal having been made 
by Samuel D. Lecompte, a commissioner of 
the circuit court of the United States. It ap- 
pears, very cleai-ly, that tJae offence for which 
plaintiff is held to bail was committed on the 
militaiy reservation of Fort Leavenworth, 
and the only question in the ease is, whether 
the officer of the United States who ordered 
the imprisonment of the petitioner had juris- 
diction of the case. This is asserted by the 
district attorney, on the ground that Port 
Leavenworth is within the exclusive jurisdic- 
tion of congress, under the provision of the 
constitution on that subject 

This jurisdiction is denied by counsel for 
petitioner, and as this is the only question in 
the case," and all the facts necessary to its 
decision are before us, it can be as well dis- 
posed of on the application for the writ as on 
a return to the writ when issued. 

What constitutes the military reservation of 
Fort Leavenworth is now, and has been the 
property of the United States ever since the 
country of which it is a part was piirchased 
from Prance. There is not, and never could 
be, any consent of the state of Kansas to that 
purchase, literally speaking, because the state 
of Kansas had no existence for fifty years 
after that transaction, and her consent, since 
she became a state, could in no way affect 
that purchase, or the titie by which the 
United States holds the reservation. 

The locus in quo had a military fort on It, 
and had been reserved for militai'y purposes 
for many years before Kansas was admitted 
into the Union as a state, but when congress 
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passed the law by wliicli tlie state was cre- 
ated, it included this reservation within the 
boundaries of the state, and made no escep. 
tion, as regards this piece of land, of the sov- 
•ereign rights of jurisdiction which it ceded to 
the state in that transaction. The effect of 
this, as this court held in U- S. v. Stahl [Case 
No. 16,373], was that, while the title and 
right of use for all lawful purposes remained 
in the United States, as it did in aU its other 
land in the state, the ^political jmisdiction 
passed to the state of Kansas. 

If matters had remained in this condition 
to the present time, there can be no doubt 
that the warrant under which the prisoner is 
now held would be void," because the jm-isdic- 
tion of the offence would be in the state, and 
not in the federal government. But on- the 
suggestion of the war department of the fed- 
•eral government to the authorities of the 
state of Kansas, thp legislatm*e passed a law, 
approved February 22, 1875 [Laws 1875, 
p. 95], granting to the United States exclu- 
sive jm-isdiction over the military reserva- 
tion, and if this act is effective for that pur- 
pose, the writ must be denied. 

It is objected that the legislature has no 
constitutional power to part with its jmls- 
diction over any part of the soil within the 
boundaries of the state. Unless the act in 
■question is within the purview of section 8, 
art 1, of the constitution of the United 
States, it is unnecessaiy to inquire fm-ther as 
to its validity. If it is, then it is valid, for 
the reason that the constitution has expressly 
-conferred on the legislatures of the states the 
right to give consent to such jm:isdiction. It 
is also urged that some act of congress as- 
suming this jurisdiction is necessary, even if 
the statute of Kansas be valid; but I am of 
••opinion that when the locus in quo is under 
the control of the United States and is used 
as a fort, magazine, or other purpose men- 
tioned in the constitution, the laws of the 
United States, framed for such places, be- 
come the law of these places upon the con- 
sent of the state lawfully given for that pm-- 
pose, 

"We then come to the question whether this 
act, conferring jurisdiction, passed by the 
state of Kansas, is within the meaning of the 
■constitutional provision referred to— "congress 
shall have power to exercise exclusive legis- 
lation in all cases wha,tsoever over such dis- 
trict, not exceeding ten miles square, as may, 
by cession of particular states, and the ac- 
•ceptance of congress, become the seat of gov- 
■ernment of the United States, and to exercise 
like authority over all places purchased by 
■consent of the legislature of the state in 
which the same shall be, for the erection of 
forts, magazines, arsenals, dock-yards, and 
other needful buildings." If the consent of 
the state to the act of buying the land, or 
acquiring the title to it, is all that can be con- 
sidered in construing this provision, then, as 
we have already said, the state of Kansas 
bas never given any such consent. But if 
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this is a form of expression whose true mean- 
ing is that the general government, as re- 
spects lands needed for forts, etc., may, 
whether such lands are owned by it or shall 
be purchased from others, exercise exclusive 
jurisdiction, whenever the consent of the leg- 
islature of the state to the exercise of such 
jurisdiction shall be given, then the legisla- 
ture of Kansas, in the act referred to, has 
given the consent reqmred by the federal con- 
stitution. As this court remarked in the case 
of U. S. V. Stahl [supra], it can hardly be 
supposed that the constitution intended to 
make the consent of a state necessary to its 
power to erect forts, etc., in that state, nor 
to the acquisition of titie to land used for 
that pmrpose. Such a proposition would be 
placing the military power of the govern- 
ment, which in evei-y other respect is so am- 
ple, at the mercy of the states as regards 
forts, arsenals, etc. A similar remark will 
apply to buildings for post-offices, court- 
houses, etc. It is impossible to believe tiiat 
the constitution intended to resti-ict the right 
of eminent domain, and to 'declare that in 
any such instance the consent of the state is 
necessary to the Talidity of a purchase for 
such purpose. If, however, we suppose that 
in many such cases it would be desirable for 
the national government to hold such places 
free from the general jmisdiction which the 
state in all other cases exercises within her 
boundaries, but that she shall not be ousted 
of that jurisdiction except by her own con- 
sent, and that this consent shall be given by 
her legislature, we have at once a motive and 
a reasonable explanation of the purpose of 
the provision of the constitution. The con- 
sent of the state being necessary for no other 
purpose than that of plenary jm-isdiction in 
the federal government, it is consent to this 
which is provided for in thg constitution. 

This consent may be given whether the 
land is -purchased in the common meaning of 
that word or not, and may be given either be- 
fore or after titie is acquired by the United 
States.. The elements necessary to render 
valid this consent to the exercise of federal 
jurisdiction are, titie in the United States and 
possession for one of the purposes mentioned 
in the constitution. In 6 Op. Attys. Gen. 577, 
many of the statutes of the states granting 
this exclusive jm:isdiction are examined, and 
their language criticised, and in very few in- 
stances is any expression of consent to the 
purchase used, but a direct and express grant 
of jurisdiction, with occasional qualifications 
on that point This is an implied construc- 
tion, that the thing to be granted by the state 
is her consent to the exercise of jurisdiction, 
and not to the mere purchase which is pro- 
vided for in the constitution. 

The constitution was adopted at a time 
when the federal government owned no land. 
Hence, when it desired any it must pay for 
it, whatever might be the uses to which it 
was appropriated. It was, therefore, a very 
natm-al form of expression to say that when 
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the legislature gave consent to tbe purchase 
for such and snch pui'poses, the United States 
should esiercise exclusive jurisdiction. Did 
they mean that if the United States Should 
become the owner of land which it desired to 
use for such purposes, the legislature could 
not grant jurisdiction also, if within her lim- 
its? or is it but a just construction of the 
clause, that whenever the United States is the 
owner of the land which it uses for a fort or 
arsenal, the legislature of the state, by its 
own consent, may permit congi*ess to exercise 
exclusive jurisdiction over such land ? I think 
the latter the more reasonable construction, 
and the writ is denied. Writ denied. 
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In re HEBBARD. 

[1 Mac. A. Pat. Cas. 543; 3 App. Com'r Pat. 

65.] 

Circuit Court, District of Columbia. Oct., 1857. 

Patests — Anticipation —Combination — Water 
Coolers. 

[1. A claim for a water-cooling pitcher, con- 
sisting of a combination of felt, as an elastic 
non-conducting packing, inserted between an 
interior porcelain pitcher and an exterior metal- 
lic shell, is not anticipated by an ice pitcher 
having two metallic walls, between which, in 
the process of manufacture, air becomes con- 
fined, such air not being designed as a non-con- 
ductor, and the use of double walls to inter- 
cept heat being expressly disclaimed.] 

[2. The mile that the application of an old ma- 
chine or combination to a new purpose does not 
involve invention does not hold good in the case 
of the application of a new combination to an 
old purpose.] 

[3. If the change introduced by an applicant 
constitutes the mechanical equivalent of means 
used by a prior patentee, and, besides being an 
equivalent, it accomplishes some other advan- 
tages beyond the effect or purpose accomplished 
by the patentee, such further advantages may 
make it a patentable subject, as an improvement 
on the former invention.] 

[This was an appeal by Alonzo Hebbard 
from the refusal of the commissioner to grant 
him a patent for a water-cooling pitcher. 
The patent was issued to Hebbard in accord- 
ance with this decision, November 3, 1857, — 
No. 18,546.] 

Charles L. Burritt, for appellant 

MORSBIiL, Circuit Judge. The claim of 
the above-named Alonzo Hebbard, as set 
forth in his specification filed with his petition 
in this case, is in the following words: "What 
I claim is the use of the combination of the 
woolen cloth or felt covering as an elastic 
non-conducting packing for 'a porcelain or 
glazed- ware pitcher with the said porcelain or 
glazed-ware interior pitcher and external 



metallic shell or pitcher, for the purpose of 
making a water-cooling pitcher, as hereinbe- 
fore set forth." The nature of the invention 
consists in the use of the combination, as 
above stated, for the purpose of making a 
frigorific pitcher, and at the same time of 
great lightness, as well as non-destructible 
from the action of lemonades or other acidu- 
lated articles or liquids used as cooling 
drinks, or for other purposes. In the course 
of the examination of this claim a reference 
was given to the rejected claim of Haggard 
and Bull, 29th of September, 1855, as being 
substantially the same invention as Heb- 
bard's, which therefore presents no patenta- 
ble novelty, as appears by the letter of the 
acting commissioner dated the 1st of Novem- 
ber, 1856. He states that "t±ie use of non- 
conducting materials in double-walled ves- 
sels is common, and its application to the case 
where the outer wall has been used to pro- 
tect the inner one is fully suggested thereby; 
and among known non-conducting materials 
the choice of one that is elastic, so as not to 
communicate a blow to the glass, is also direct- 
ly and fully suggested by the common practice 
of using elastic packings for glass vessels, 
such as flasks and demijohns. * * * No 
new invention, therefore, is involved in the 
case, and a patent is refused," 

As the final decision seems to be placed up- 
on the authority of a different reference, and 
the one given above was not thought suffi- 
cient, I pass immediately, therefore, to the 
final decision, dated 24th July, 1857. The 
commissioner in his opinion says: "This ap- 
plication has been rejected on a reference to 
the rejected case of Haggard and Bull. That 
reference does not satisfy me. The object is 
not to construct a water cooler; and although 
plaster of Paris (a good non-conductor), or 
other suitable material, is introduced between 
the external and internal surfaces, it does not 
appear to have been in consequence of its non- 
conducting properties, but merely for the pur- 
pose of cementing the two surfaces together. 
Felt would not have answered the purpose of 
Haggard and Bull; plaster of Paris would 
not have fully satisfied the purpose of Heb- 
bard, and some other similar materials would 
have been still less suitable. Stimpson's ice 
pitcher (patent No. 11,819, October 17th, 1854, 
antedated April 17th, 1854) seems much near- 
er anticipation of the present invention. It 
shows the interposition of a non-conducting 
substance between an external and Internal 
wall or surface. It is true that the internal 
wall of Stimpson's pitcher is metallic, while 
that of Hebbard's is of porcelain or glass- 
ware. If there is any merit in this change 
of material, the claim should be founded en- 
tirely on that change. A similar remark will 
apply to the use of felt instead of confined 
air; so that, as the case now stands, I think 
the substantial combination the same as is 
found in Stimpson's ice pitcher, and that, 
therefore, the patent should be refused." 

From this decision the appeal has been 
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taken by Mr. Hebbard, wbo bas filed five 
reasons of appeal. Tbe first three reasons 
are, in substance, that the nature of the ju- 
risdiction and duties of the commissioner of 
patents are, as it relates to the granting of 
patents, supervisory and analogous to the 
duties of the attorney-general prior to the act 
of July 4th, 1836 [5 Stat. 117], and that upon 
deciding that the objections raised by the ex- 
aminer were unsatisfactory, he ought to have 
reversed the said decision, and that he was 
estopped from talcing up new matter for cause 
of rejection. The fourth reason is that the 
commissioner of patents having decided that 
the objections were not satisfactory, thereby 
concluded all argument thereon, and that the 
only issue on appeal from the commissioner's 
decision is on the new issue made by him. 
The fifth reason is that the new objections 
raised by the commissioner of patents, .by 
reference to Stimpson's ice pitcher, do not 
cover or interfere with the claim of the ap- 
plicant for his invention of a water-cooling, 
pitcher, and therefore, &c. 

To these reasons the commissioner has re- 
plied: "The first point raised by counsel for 
appellant is that the commissioner's duties 
are administrative and supervisory; but 
what is claimed .under this head is contrary 
to the meaning and letter of the sixth and" 
seventh sections of the act of July 4th, 1836. 
The second, third, fourth, and fifth points all 
proceed upon the assumption made in the sec- 
ond point, that the commissioner In deciding 
that the objections raised by the proper ex- 
aminer 'were not satisfactory' could not go 
any further, and had no ri^ht to bring for- 
ward additional reasons or facts upon which 
to refuse a patent But this assumption is 
clearly uijtenable. The language of the law 
in regard to the examination of applications 
is that 'the commissioner shall make or cause 
to be made an examination,' &c. Every ex- 
amination is in the eye of the law the act 
of the commissioner, and the result is always 
signed by him. The matter of referring a 
case to an examiner, and its subsequent re- 
vision by the commissioner himself, is only 
a thing of internal administration. Legally, 
the acts are all acts of the commissioner, and 
there can be no doubt of his right to review 
and modify in any respect at his pleasure any 
decision refusing a patent. But besides this, 
the new matter, so called, which the commis- 
sioner brought forward in the final decision, is 
matter the substance of which was tacitly un- 
derstood in the previous actions of the oflace, 
to be recognized by the applicant himself as 
old, viz., the device of a double wall in cool- 
ers, with a non-conductor of some kind or 
other between them, such as air. The refer- 
ence finally given to the Stimpson pitcher 
was only a reference to a particular case, 
showing the general fact which the office all 
along took it for granted the applicant knew; 
for so far as the memory of the examiner 
goes, such general fact, not questioned in the 
claim, had not been questioned by the appli- 
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cant in any other way. In the final decision 
of the commissioner, where he states that the 
reference to Haggard and Bull does not sat- 
isfy him, it is manifest he does not mean to 
say that that case does not exhibit the fact 
for which it was first referred to, viz., an 
inner vessel of glass or porcelain, protected 
by an outer one of other material; that single 
thing alone would not furnish a good ground 
to refuse a patent. " This is all we are au- 
thorized to understand the late commissioner 
to say. The main question at issue is wheth- 
er the present is a case where a new associa- 
tion of old devices can also be said. in any 
just sense to be a combination of that kind 
which the courts and the patent office regard 
as a good subject for the grant of a patent. 
The office has held that in many cases the 
new association of or permutation upon old 
devices does not constitute a true combina- 
tion. One instance only of this the office has 
time to refer to now, and that is the case cit- 
ed in section 26, p. 23, of Curtis on Patents, 
viz.,. Bean v. Smallwood [Case No. 1,173]. 
This is where an old device is claimed in a 
chair, and the patent was declared void be- 
cause it had been used in other things." On 
the day and at the place which had been ap- 
pointed for the hearing of said appeal, an ex- 
amhier on the part of the office appeared, 
and produced and delivered all the original 
papers in this case, and also those in the two 
cases to which references were given. On 
which occasion the appellant also appeared 
by his attorney, and put in his written argu- 
ment in the case, and the same was submit- 
ted. 

It appears from what is stated in the final 
decision just recited that upon a reconsidera- 
tion and review of the groimds on which 
the acting commissioner had rejected the 
claim of the appellant, also hereinbefore re- 
cited, they were deemed unsatisfactory and 
insufficient The reason assigned is that the 
object was to construct a difEerent thing; 
and although a good non-conductor (plaster 
or other suitable material) is introduced be- 
tween the external and internal surfaces, it 
does not appear to have been in consequence 
of its non-conducting properties, but merely 
for the purpose of cementing the two surfaces 
together. This, I think, is entirely correct 
and amounts to a complete repudiation of 
any authority or application of said reEer- 
erice to the present case, and this, it is 
thought is all the answer to that reference 
which ought to be made on this' appeal. If, 
however, anything more could be required to 
show the commissioner's meaning, it appears 
in his having placed and rested his decision 
.on the reference to Stimpson's case, which 
claim, according to the specification, it will 
be proper here to state that it may be seen 
how far the tests adopted by the commis- 
sioner can. be used in application to the dif- 
ferences between what the appellant claims 
to be his invention and that which Stimp- 
son claims to be his. The object with both 
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certainly is tliat they sliould be water-cool- 
ing pitciiei's Tvitli double walls. The interior 
as well as exterior wall of Stimpson's are of 
metal; of the appellant's the interior is of 
porcelain and the exterior of metal. In the 
further particular description of his claim, 
Stimpson, in his specification, says: "I do 
not claim the double wall as a means of in- 
tercepting^ heat, nor do I intend to claim 
such a device as applied to any structure or 
vessel whatsoever for the purpose of econo- 
mizing in ice, unless attended with all the 
advantages and results of my double-wall 
ice pitcher. It is obvious that refrigerators, 
urns, tumblere, double plates, and such like 
articles occupy special positions in house- 
hold economy, and distinct from my double 
pitcher, and that no one of them can be 
made to subserve all its purposes and ends, 
and I therefore disclaim them, one and all, 
and confine my claim to the double-wall 
pitcher. "What I claim, therefore, as my in- 
vention is the double-wall pitcher, the same 
consisting in a pitcher with double sides, 
double bottom, and a hinged cover, from 
which the liquid contents are to be poured 
through or over a nose or lip, substantially 
as herein set forth. I am aware that a 
lever has been used upon the covers of mo- 
lasses pitchers for raising the covers, and 
this I do not claim; but I do claim the em- 
ployment of a chain or string attached to the 
handle and lid of the pitcher so described." 
From the statements contained in the com- 
missioner's decision in Stimpson's case, it 
appears that the principal ground upon 
which the decision rested was his own ob- 
servation of the practical utility of the pitch- 
er, opposed to his former decision rejecting 
the application on theoretical principles. He 
said: "This application has been before the 
office on a previous occasion. It was then 
rejected, and the rejection aflarmed by me. 
Since that time I have seen one of the arti- 
cles in use, and, being satisfied of its great 
utility, have come to the conclusion that the 
previous action was erroneous. Vessels have 
before been made for a similar purpose and 
constructed upon the same principle, and 
therefore it was held on the previous occa- 
sion that making a pitcher was not patenta- 
ble where urns had before been constructed 
in a substantially similar manner. I have 
now some difficulty in making the necessary 
discrimination, though satisfied that the 
pitcher should be patented. I think, how- 
ever, it may be regarded as substantially a 
new commodity; and, although it preserves 
water from cooling or becoming warm upon 
the same principles and in substantially the 
same manner as some urns that have been, 
known, still it is essentially a new article, 
differing sufficiently from the urn to be 
worthy of a patent. The urn does not sug- 
gest the pitcher. It requires no small de- 
gree of ingenuity to contrive the latter after 
seeing the former; and, besides, where an 
invention is really useful, it requires a 



smaller exhibition of ingenuity to justify 
the granting of a patent than where the 
utility is doubtful." 

Upon, a careful examination of the speci- 
fication in the aforegoing case of Stimpson, 
I have not been able to find in the descrip- 
tion of his object and intention any intima- 
tion that he meant to interpose a non-con- 
ducting agent between the external and in- 
ternal walls or surfaces by means of confined 
air, or otherwise. No such consequence was 
looked to by him. On the contrary, he ex- 
pressly disclaims the use of the double wall 
as a means of intercepting heat or as a de- 
vice intended to be applied to any structure 
or vessel whatsoever for the purpose of 
economizing in ice, &c. He confines his 
claim to the double-wall pitcher simply. 
And further, to show that such a device was 
foreign to his intent, he has provided "that 
if the vessel should be constructed of mate- 
rials that are not sufficiently strong to pre- 
vent collapse by the pressure of the atmos- 
phere, a small vent should be applied to the 
space g." Nor does it appear that any such 
device or contrivance was thought of, or 
formed any part of the ground upon which 
the commissioner's decision was made to 
rest. Such, on a comparative view, appear 
to be the facts and circumstances of the two 
pitchers. Can they be said, on principles of 
patent law, to be substantially the same? 
Now, as to the other aspect of the case— that 
the structure and combination of which the 
two inventions are formed are different— that 
has not been and cannot be denied; but it is 
said that the differences presented as the ap- 
pellant's invention ai-e not new substantially, 
being nothing more than mere equivalents 
for what was before known. The rule of 
patent law relied on for the position is said 
to be found in the case of Bean v. Small- 
wood [supra]. It will be seen that that was 
the case where the first two specifications of 
claim were admitted to be the same as 
Simmons' patent, and therefore not new and 
patentable. The third and last was proved 
to be the same apparatus, long in_ use, and 
applied, if not to chairs, at least in other 
machines or purposes of a similar nature. 
"If this be so, (says the judge in laying down 
the rule,) then the invention is not new, but, 
at most, is an old invention or apparatus or 
machinery applied to a new purpose." 
Such is not 'this case. The combination here 
is claimed and admitted to be a new com- 
bination applied to an old purpose. If so, 
the rule is entirely different. 

The rules most applicable to this case, I 
think, are to be found in Curt Pat. § 95. 
Referring to Whitmore v. Cutter [Case No. 
17,601], the rule is thus stated: "The great 
question, of course, when an alleged inven- 
tion purports to be an improvement of an 
existing machine, is to ascertain whether it 
is a real and material improvement or only a 
change of form. In such cases it is neces- 
sary to ascertain with as much accuracy as 
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■me nature of such inquiries admits the 
bormdaries between what was tnown and 
used tiefore and wliat is new in the mode of 
operation- The inquiry, therefore, must be, 
not whether the same elements of motion 
or the same component parts are used, but 
whether the given effect is produced sub- 
stantially by the same mode of operation 
and the same combination of powers in both 
machines, or whether some new element, 
combination, or feature has been added to 
the old machine which produces either the 
same effect in a cheaper or more expeditious 
manner, or an entirely new effect, or an ef- 
fect that is in some material respect supe- 
rior, though in other respects similar, to that 
produced by the old machine." It may be 
proper also to state further the rule respect- 
ing equivalents, which I take to be this: "If 
the change introduced by the applicant con- 
stitutes a mechanical equivalent in refer- 
ence to the means used by a patentee, and, 
besides being such an equivalent, it accom- 
plishes some other advantages beyond the 
effect or purpose accomplished by the pat- 
entee, such further advantage may make it 
a patentable subject as an improvement up- 
on the former invention." 

I will refer to one more authority and 
close. It gives the rule in relation to the 
combination of various materials and a new 
method of applicaUon— 3 Mer. 629, referred 
to in 4 Barn. & Aid. 599. The chancellor 
says: "There may be a valid patent for a 
new combination of materials previously in 
use for the same purpose or for a new meth- 
od of applying such materials." In order to 
a satisfactory conclusion on this point, I shall 
endeavor to make a due application of the 
aforegoing settled principles to the facts and 
circumstances connected with this part of the 

case. 

The combination in this case must be con- 
sidered to be new, unless it is substantially 
like some other which has been discovered. 
The only remaining one, as such, which has 
been referred to, now to be noticed, is that 
of Stimpson's, one view of which has been 
already taken. Stimpson's claim, as before 
said, is for a combination having two parts; 
Hebbard's is for three, as before said, the 
nature and character of which, as imported 
on the face of the pitcher and contended for 
in the argument, is: First The appellant's 
is a porcelain pitcher, which does not oxi- 
dize like metals when used for acidulated 
liquids, (lemonade, &c.,) has no galvanic ac- 
tion to "sour milk" -if left standing in it, like 
metal would have, and at the same time can 
be kept purified, and cleaned easier than 
metal. Second. That felt packing is one of 
the best non-conducting substances known 
of; is light, and therefore does not add to 
the clumsiness of a large pitcher; is elastic, 
and therefore has a great tendency to pro- 
tect the porcelain pitcher from fracture, by 
absorbing the force of the blow; and is 
easy of application, as well as cheap. Third. 
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The external metallic shell acts as a shield 
to protect the porcelain pitcher and the pack- 
ing, as well as being used for a frame to hold 
the porcelain-packed pitcher. The great ben- 
efit of having a non-conducting agent as a 
part of the invention is conceded; and that 
some are much better than others for that 
purpose, is equally clear. In the appellant's 
invention this device, with a view to its 
most suitable and perfect adaptation, (to use 
his own language,) "has been manipulated in- 
to special form for, the specific duty requir- 
ed, posseting invariable constancy and cer- 
tainty. On the contrary, as it respects 
Stimpson's pitcher, if air got confined be- 
tween the sides of the two pitchers, it was 
an incident, and not from any ingenious ef- 
forts of Stimpson to effect any such arrange- 
ment; and also, if it be true, as alleged, that 
air is not a good non-conductor, but, on the 
contrary, may be said to be one of the best 
conductors of heat known of, (as however 
thin the stratum of air, if exposed on oppo- 
site sides to the least difference of tempera- 
ture, that will cause a change of the pai'ticles 
of the air and a circulation to take place, and 
that circulation will transmit the heat with 
more celerity than if passing through a soUd 
metallic substance of the same thickness,) 
the device of the appellant must be consid- 
ered not only different, but much superior. 
Its superiority has been still further shown 
by actual, practical experiment. The facts 
relating to the experiment, and proved to my 
satisfaction, are, that one of Hebbard's wa- 
ter-cooling pitchers, made as described in Jiis 
specification for a patent, and one of Stimp- 
son's of equal size and capacity for holding 
water, were taken and placed upon a coun- 
ter or work-bench side by side, so as to be 
exposed in all respects to the same currents 
of external air, and other like causes for va- 
rying their temperature, and that when thus 
placed, there was put into each an equal 
quantity of water from the same pail, which 
being done, two square blocks of ice each of 
the weight of one and a half pounds avoirdu- 
pois weight were put respectively into the 
said pitchers, and they were closed by the 
covers thereof. After allowing the pitchers 
to stand several hoiurs, the fact was noted 
that the ice in the said Stimpson's pitcher 
was all melted, but that in Hebbard's pitcher 
—having the felt elastic packing— the ice did 
not entirely melt or dissolve for one and one- 
half hours after the ice in Stimpson's pitch- 
er had entirely disappeared. (This proof was 
informally admitted under the special ch-- 
cumstances of this case.) 

For the aforegoing reasons, I think the ap- 
pellant's claim to-a patent for his improved 
water-cooling pitcher, as described in his 
specification, is sustained, and that a- patent 
ought to be granted to him therefor accord- 
ingly. 

[An order was accordingly entered reversing 
the commissioner's decision, and directing the 
issuing of letters patent to the applicant.] 
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HECKSCHER v. BINNEY. 

[3 Woodb. & M. 333.] i ' 

Circuit Court, D. Massachusetts. Oct. Term, 
1847. 

Jurisdiction — DecI/AKatiox in Assumpsit — 

Promissort Note— Parol Evidexce — Re- 

covERT ON Money Counts. 

1. Where a company to dig and sell coal was 
incorporated in the state of Pennsylvania, and 
sold coal in Massachusetts by its agents, 
Thwing & Co., to the defendant, a citizen of 
this state, and Thwing & Co. took a promissory 
note for the price, running to them "as agents" 
for the company, or order, and then indorsed it 
to the plaintiff, a citizen of New York and presi- 
dent of the company, the ease, on the face of 
the record, having money counts, as well as a 
special count on the note, gives jurisdiction to 
this court. This collateral parol evidence of 
the above facts, in addition to the note, is com- 
petent, as it does not contradict, but merely ex- 
plains the note and the transaction, and in any 
view it is competent under the money counts. 

2. The corporation having been chartered in 
another state, and all its members residing out 
of this state, could recover here on the money 
counts, or on the note as it stood before in- 
dorsed, and hence they can probably recover on 
those counts for the original consideration in 
the name of the plaintiff, if an amendment was 
made adding that he sues in their behalf, and 
as their president. 

3. But such a recovery could not be had on 
the special count on the note, by him as in- 
dorsee, ■without averi'ing in the declaration, al- 
so, that the note was payable to the Thwings, 
as their agents, and that they could have sued 
in this count without any assignment of the 
note. 

4. Again, there seems to be no valid objec- 
tion to a recovery by the plaintiff in this case, 
on the money counts, as the declaration now 
stands without amendment, the note being proof 
of money had in favor of an indorsee, as well 
as payee, and this court having had jurisdiction 
over it originally, as payable to the agents of 
the coal company, and hence recoverable in 
their names in this court without an assign- 
ment, they belonging to another state. 

[Cited in Lee t. Luther, Case No. 8,196; Mille- 
dollar V. Bell, Id. 9,549.] 

This was an action of assumpsit in several 
-counts, describing the plaintiff as a citizen 
of New York, and the defendant as a citizen 
of Massachusetts. One was a special count 
in the usual form, as indorsee of a promis- 
sory note given to Thwing & Co., or ordei*, 
and by them indorsed to him, without any 
ayerments as to their residence. The other 
counts were for money had and received, 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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goods sold, &c. A note was offered in evi- 
dence, a copy of which is annexed, accom- 
panied by a statement of facts to be consid- 
ered, if they are competent evidence. 

(Copy of Note.) 

Boston, September 18, 1846. Yalue re- 
ceived, I promise to pay Messrs. S. C. 
Thwing & Co., agents For. Impt. Co., or or- 
der, seven himdred fifty-eight 67-100 dollars 
in four months. 

S75S.67. C. J. F. Binney. 

(Indorsed.) 

Pay to Charles A. Heekscher, Esq., presi- 
dent Forest Improvement Company. 

S. C. Thwing & Co., Agents in Boston. 

District Massachusetts. U. S. Circuit 
Coui't, May Term, 1847. Charles A. Heek- 
scher V. Charles J. P. Binney. Facts Agreed: 
The plaintiff is a citizen of the state of New 
York. Defendant is a citizen of Massachu- 
setts. Messrs. S. C. Thwing & Co. are citi- 
zens of Massachusetts, and are the agents 
of the Forest Improvement Company, a cor- 
poration established by the legislature of 
Pennsylvania, for selling their coal in Bos- 
ton. The plaintiff is the president of the 
company, and some of the stockholders of 
the corpoi-ation are citizens of Massachu- 
setts- The note was given for coal belong- 
ing to the corporation, and for sole account 
and risk of the corporation. Notes are tak- 
en in New York, payable to the plaintiff as 
president, and in Boston to S. C. Thwing & 
Co. as agents, and are collected here or 
transmitted to the president in New York. 
Thwing & Co. never had any interest in the 
note declared on. This note was duly In- 
dorsed and laid over at bank in Boston, and 
was put in suit in pursuance of general in- 
structions of the plaintiff. S. C. Thwing. 

Suffolk, ss., June 19, 1847, 
Sworn to before me. 

(Indorsed.) 

Facts agreed. (If the facts are competent 
testimony by parol evidence.) 

D. A. Simmons, for plaintiff. 
William Brigham, for defendant. 

WOODBURY, Circuit Justice. As this 
case is submitted without argument, I am left 
to conjecture what are the real questions in 
issue between the parties, unless it be the 
competency of the testimony proposed to be 
given by parol. Whether all these facts are 
admissible evidence or not, under the special 
count on the note, may be a matter for argu- 
ment, but that they are competent under the 
other counts, is undoubted. They show a de- 
livery of property belonging to the corpora- 
tion, of which the plaintiff is president, the 
receipt of it by the defendant, and his prom- 
ise, as well as duty, to pay for the same. 
The note, also, is admissible evidence under 
the money counts, no less than under the 
special count, and shows the right of the cor- 
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poration, in one view, and^n tlie name of 
tlie plaintiff, perhaps, to recover, and in an- 
other view, wliich will in the end be con- 
sidered, his right in his private capacity to 
recover. See cases cited in Brown v. Noyes 
[Case No. 2,023]. 

The first question, after the admission of 
the evidence, is, whether it contains facts de- 
feating our jurisdiction. The right just 
named would give jurisdiction to this court 
over the matter in behalf of the corporation, 
under the general counts, if proper aver- 
ments are made, as the corporation exists 
by the laws of another state, and all its mem- 
bers, hicluding its president, reside else- 
where, and the defendant is a citizen of 
Massachusetts. Louisville R. Co. v. Letson, 
2 How. [43 U. S.] 497, reviewing [Bank of U.. 
S. V. Deveaux] 5 Oranch [9 TJ. S.] 84, and* 
[Commercial & Rail Road Banli of Yicks- 
burg V. Slocomb] 14 Pet [39 U. S.] 60. In 
this view the action would be considered di- 
rect on the original consideration which 
arose between a corporation having its mem- 
bers and charter belonging to another state, 
on the one hand, and a citizen of this com- 
monwealth on the other hand. The jurisdic- 
tion in such a view is clear, and is one daily 
exercised. 

But there is in this aspect of the case one 
remaining question, and that as, whether a 
<:orporation or its agent can, as here, insti- 
tute a suit on the general counts in the name 
of its president, for the .original considera- 
tion. Because we cannot now consider the 
plaintiff as prosecuting to recover the note on 
the special count as indorsee. No averment is 
made that the note could originally have been 
sued in this court without an assignment, and 
such an averment is necessary to give juris- 
diction under that count claiming through 
an assignment, since the judiciary act for- 
bids a recovery here in such a case, unless we 
had jurisdiction over the demand as it stood 
originally in the name of the promisee. 1 
Stat 79;' Towne v. Smith [Case No. 14,115]; 
Brown v. Noyes [supra]. In settling this 
<luestion of jurisdiction, we must look to the 
law of congress for power, and not to state 
laws. But after getting jurisdiction, then we 
must often look to state laws for the rule of 
decision. IThe Orleans v. Phoebus] 11 Pet 
[36 U. S.] 175; U. S. v. New Bedford Bridge 
[Case No. 15,867]. In deciding whether the 
plaintiffs can recover on the general count for 
money due to the corporation, and thus ob- 
viating the difficulty as to our jurisdiction, 
it is to be noticed, in tie first place, that this 
action is instituted in the name of Charles 
A. Heckscher, and not of the corporation, 
and that no averment is made that he sues 
in behalf of the corporation. Perhaps it 
would not be a fatal objection in ordinary 
actions in behalf of monied corporations, to 
have them prosecuted in the name of their 
president It depends somewhat on the pro- 
visions in the charter itself. It is not un- 
osual for banking corporations thus to sue, 
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as in the case of the old United States Bank 
it was "the president and directors" who 
sued. [Bank of U. S. v. Deveaux] 5 Cranch 
[9 U. S.] 62. In 2 Strange, 123S, it is "the 
mayor, etc., of Northampton," and in 2 W. 
Bl. 1116, it is "the mayor of Norwich," and 
in 6 East 438, it is the bailifE's burgesses, 
etc., of Tewksbury. Sometimes it is by "the 
master and recorder." 1 Perry & D. 235. 
Sometimes the suit is by or against the 
"treasurer." See Hull v. Treasurer of Rich- 
mond [Case No. 6,861]; 5 Coke, 63; 1 Wils. 
235; 3 Burrows, 1847. ■ And at times there is 
an express provision in the charter that suits 
may be by or against "the secretary," or cer- 
tain members or "directors," or the "treas- 
urer." Rex V. St Katharine Dock Co., 1 Nev. 
& Man. 121; 4 Mees. & W. 510; 1 Chit. PI. 
15; 7 Dowl. 28; 1 Horn. & H. 410; Watts 
V. Scott, 1 Dev. 291. Sometimes the suit is in 
the name of the governor of a state for the 
state. aicNutt v. Bland, 2 How. [43 tJ. S.] 19. 
See more cases in Ang. & A. Corp. 580. This 
is not one of those instances of a defective 
description of a corporation in the writ, 
which is asked to be cured, but an entire 
omission of an allegation, that the suit is for 
the corporation in the name of its president. 
The cases of a defective description of a 
corporation may be seen in 10 Mass. 360; 1 
Bos. & P. 40; 1 Chit PI. 286; 1 Barn. & 
■Aid. 699; 13 Johns. 38; 7 Mass. 444; 3 Salk. 
103; Kyd, Corp. 281. Taking it. as probable 
that this corporation might sue by its presi- 
dent, yet I have no doubt that it would be 
proper 'to aver specially that he prosecutes 
in behalf of the corporation, when such is " 
the fact, as that seems necessary, in order to 
show he does not count on a private right, 
and seems necessary to connect him with the 
original consideration belonging to the cor- 
poration, or with obligations running to the 
corporation, rather than to himself individual- 
ly or in his private capacity. 11 Mass. 338; 
5 Mass. 99. 

In this case, therefore, as it would appear 
in point of fact that the action for the orig- 
inal consideration was now brought by the 
plaintiff on a corporate right, and as presi- 
dent of the corporation, and as he cannot re- 
cover for the original consideration, except 
as president, and on that right it follows 
that an action cannot be sustained, as the 
declaration now stands, on the general counts 
for the original consideration, without an 
averment of those additional facts of his su- 
ing for the corporation, or some others, which 
would confer jurisdiction. But as this aver- 
ment, if introduced, would be made in con- 
formity with the truth of the case, and not 
to give jurisdiction, I see no impropriety in 
allowing it to be now made by way of 
amendment, if the difficulty could not be oth- 
erwise overcome. Tliis would prevent the 
suit from failing on account of a defect in 
form, as seems to be our duty under the 
statute of jeofails (4). Davis v. Garland, 4 
How. [45 U. S.] 131. But as such an amend- 
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ment would be late in the cause, it should be 
on terms of no cost to the plaintiff, since the 
ease was made up and the objection raised. 
See 5 Mass. 99; 11 Mass. 338. All the amend- 
ment necessary in this view, would be to add, 
after the description of the plaintiff in the 
writ, "And president of the Forest Improve- 
ment Company of Pennsylvania, in whose be- 
half this action is brought." Also, after "in- 
debted to the plaintiff," add "in his said 
capacity." There is, however, one other 
view of the subject, in which a recovery 
might, I think, be sustained without any 
amendment It would be by the plaintiff as 
indorsee, and not in behalf of the corporation, 
rejecting his title in the indorsement, or con- 
sidering it as mere surplusage. It would be, 
also, by virtue of the note as evidence of 
money had and received, and for such money, 
and not for the original consideration. Thus, 
in Brown v. Noyes [supra], this court held 
that such a note was evidence of money had 
and received of the indorsee, as well as 
payee, and furthermore, that when the suit 
could originally have been brought here, it 
might be now, if the indorsee also lived out 
of the state and could sue here. It further 
held in that case, when money counts were 
in the writ, and the present parties appear- 
ed in the writ to belong to different states, 
enough was aveiTed to give jurisdiction un- 
der the money counts. The only doubt left 
under this view is, whether the corporation 
could have sued in this coiu't and recovered 
on the original note, or whether it must have 
been done in the name of the agents. The 
note runs to "S. C. Thwing & Co., agents 
For. Improvement Company, or order." The 
evidence is that it was talven for the com- 
pany's coal. On its face it is on behalf of 
the company, and I entertain no doubt that a 
suit on it, under proper averments, could 
have been sustained in this court by the cor- 
poration. Ang. & A. Corp. 254; 5 Vt. 500; 
Gilraore v. Pope, 5 Mass. 491; Koning v. 
Bayard [Case No. 7,924]; Taunton & S. B. 
Turnpike Corp. v. Whiting, 10 Mass. 336. 
The agents could also have sued, according to 
some views, though others are against it. 
1 Bos. & P. 346, note; Id. 316; 3 Bos. & P. 
98; 2 Kent, Comm. 630. And at least they 
are authorized to indorse the note, as they 
did, having full authority over those sales 
and the secm'ities for them. See Story, Ag. 
150, 151, 160, "161, etc. See Paley, Ag. 21. 
Under this aspect of the case, then, a recov- 
ery can be had as the record now stands, 
without an amendment The facts on which 
it rests are also competent in evidence, though 
by pai'ol, as they do not contradict, but mere- 
ly explain the transaction in conformity with 
what is consistent with the face of the note, 
appearing thus to have been in behalf of the 
company. 10 Mass. 336; Drummond v. Prest- 
man, 12 Wheat. [25 U. S-] 515; Douglass v- 
Reynolds, 7 Pet [32 U. S.] 113: Lee v. Dick, 
10 Pet [35 U. S.] 482; Bell v. Bruen, 1 How. 
[42 U. S.] 169. 
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The HECTOR. 

The WISCONSIN. 

[4 Blatchf. 199.] i 

Circuit Court, S. D. New York. Sept 10, 
1858.2 

Coixisios— Tow. 

Where a tow is under the exclusive command 
and direction of the master of a steam-tug 
which is towing her, her owners are not liable 
for damages caused by a collision occurring 
through mismanagement in the navigation of 
the tug, 

. [Cited in The Atlas, Case No. 633; The Bel- 
knap, Id. 1,244.] 

[See note at end of case.] 

[Appeal from the distiict court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
com't, by the owners of the lighter Republic, 
against the steam-tug Hector and the ship 
Wisconsin, to recover damages for a collision 
that occurred in the East river, in October, 
1855, near the foot of Dover street The dis- 
trict coml decreed for the libellants, against 
both the steam-tug and the ship [Case No. 
1,756], and the claimants of both vessels ap- 
pealed to this court 

NELSON, Circuit Justice. I agree with 
the court Iselow, that the tug was in fault, 
and liable for the damage done to the lighter 
and her cargo. But I cannot agree that the 
ship in tow is also responsible. She was 
lashed firmly to the tug on the larboard side, 
and was imder the exclusive command and 
direction of the master of that vessel; and 
I do not see, upon principle, that her owners 
should be made liable for the mismanage- 
rnent in the navigation of the tug, any more 
tlian the owners of cargo on board of the 
colliding vessel. The case is different whei"e 
the tug is under the command of the master 
of the tow. In that case, it is but the sub- 
stitution of steam power for sails, in the 
navigation of the vessel by the master. I 
had occasion to examine this question in the 
ease of The Express [Case No. 4,590], though 
the point was not du-ectly involved in the 
decision. The decree below must be re- 
versed as to the ship, and affirmed as to the 
tug. 

[NOTE. From this decree the claimants of 
the tug appealed to the supreme court, and tlie 
libellants also appealed fi'om so much of the de- 
cree as pronounced the ship not liable. The 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 1,756 as to The Hector, 
and reversing it as to The Wisconsin. Decree 
of circuit court affirmed by supreme court in 24 
How. (65 U. S.) 110.] 
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opinion of the court was delivered by Mr. Jus- 
tice Clifford (24 How. [65 TJ. S.] 110), in which 
he held that whenever the tug, under the charge 
of her own master and crew, and in the usual 
and ordinary course of such an employment, 
undertakes to trausport another vessel, which, 
for the time being, has neither her master nor 
crew on board, from one point to another, over 
waters where such accessory motive power is 
necessarily or usually employed, she must be 
held responsible for the proper navigation of 
both vessels. By their employment the master 
and crew of the tug do not necessarily become 
the agents of the owners of the tow; they are 
still responsible to the owners of the tug. The 
decree of the circuit court was affirmed.] 



Case "No, 6,318. 

HEDDEN V. BATON et al. 

[2 N. J. Law J. (1S79) 49.] 

Circuit Court, D. New Jersey. 

PATE>rTS— NOVELTT— PitlOR TJSE AND ABASDON- 
JIEXT — PeHUOTYPES. 

[1. Prior uses, merely experimental, and aban- 
doned as unsuccessful, are not sufficient to show 
want of novel^ in a perfected improvement> 
made some years later.] . 

[2. Hedden's patent of March 7, 1876, reissue 
No. 6,982, for improvement in ferrotype plates 
and ferrotypes, is valid.] 

Bill for infringement of patent of March 
7th, 1876, reissue No. 6,982, for improvement 
in ferrotype plates and ferrotypes. Claim 1. 
A feiTotype plate covered by a coating com- 
posed of linseed oil and India red, substan- 
tially as and tov the purpose set forth. 2. A 
ferrotype when taken upon a reddish brown 
or chocolate colored plate prepared substan- 
tially as describe'd. Infringement of 1st 
claim was proved, and the question was 
whether the patent is void for want of nov- 
elty. 

Wm. "W. Swann and Ohauncey Smith, for 
complainant. 
Leonard E. Curtis, for defendants. 

NIXON, District Judge '(after reviewing the 
evidence), held that the evidence establishes: 
1. That sheet iron coated with varnish com- 
posed of substantially the same ingredients 
and having the same color, was in use for 
other articles long before the alleged inven- 
tion of HedHen. 2. That the use of varnish 
of a chocolate color, composed mainly of 
India red and linseed oil, was known and 
used for the backs of ferrotype plates several 
years before the date of complainant's pat- 
ent 3. That these backs were not finished 
with a sufficiently smooth and glazed sur- 
face, to make the pictm-es produced on them 
such an improvement on the pictures taken 
on the black plates as to attract public at- 
tention, or secure the public favor. 4. That 
the production of pictures in the chocolate 
colored plates, ceased some years before the 
date of the alleged invention of Hedden. 5. 
That by more perfectly finishing the choco- 
late or reddish brown plate, according to the 
directions of Hedden, a better and more life- 
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like picture was obtained, evinced by the 
popularity of the pictures taken on his plates. 
(Authorities cited as to patentable improve- 
ments in processes leading to a better and 
cheaper production of iron: Smith v. Nich- 
olas, 21 Wall. [88 U. S.] 112; 1 Webst. Pat 
Cas. 14; . Crane v. Price, Id. 409; Neilson v. 
Harford, Id. 293. 

The complainant's success attests the im- 
provement; the prior uses alleged were ex- 
perimental and abandoned as unsuccessful. 
Hedden took up the matter and led the way 
to a perfected improvement which they 
groped after but never quite attained to. 
There is patentability in such improvement, 
and a decree must be entered against the 
defendants for infringement of the 1st claim 
of the complainant's patent 



Case No. 6,319. 

HEDGES et al. v. PATJLIN. 

[5 Biss. 177.] 1 

Circuit Court N. D. Illinois. Oct, 1870. 

Title Usdeb Statutes of Lisiitatiox. 

Where a party claims land under the Illinois 
limitation laws, he must deduce a title directly 
from a specified source, and by a chain, each 
link of which is a genuine conveyance. 

[This was an action at law by Catherine 
Hedges and others against Paulin's lessees.] 

Mattocks & Mason, for plaintifEs. 
Milton Peters, for defendants. 

BLODGETT, District Judge (charging 
jury). The defendants claim to recover the 
property under one of the limitation acts of 
this state (1 Gross' Laws, 429, § 8; Rev. St 
3874, c. 83, § 4), which provides that a per- 
son in possession of property under a title 
deducible of record, either from the United 
States or from any person authorized to sell 
land for taxes, or from a marshal's or sher- 
iff's sale, or any other judicial proceeding, 
having had possession under a connected ti- 
tle deducible from either of these specific 
sources, shall be deemed- the ownei'' as 
against any other person claiming title. It 
becomes my duty to instruct you that a per- 
son claiming title under this statute, that is, 
under this limitation law, must deduce a title 
directly from either of the specified sources, 
each link in the chain of which shall be gen- 
uine; that is to say, the parties setting up 
such a title cannot claim under a title where 
any of the links are forged, no matter how 
innocent the person setting it up may be. 
He is bound to know and to stand by the 
genuineness of the respective conveyances in 
his title, and if any of them fail, his title 
under this statute, then, would fail;- that is 
to say, he would not have made' out the case 
provided for in the statute. In order tf» 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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make out a defense under this statute, he 
must deduce a title by a chain of genuine 
conveyances. Then, if you shall believe, 
from all the evidence that has been adduced, 
that the deed from Timothy Hedges to 
Thomas Mullen was not a genuine deed, yoii 
will, of course, find for the plaintiffs on that 
point, because the defendants will not have 
made out the defense which they set up un- 
der that branch of the case. If you shall 
come to the conclusion that this deed was 
not forged, or that there is not sufficient 
proof of the forgery, then they will have 
made out a chain of title which would an- 
swer the requirements of the statute. 

Verdict and judgment for defendants. 



HEDGES (UNITED STATES v.). See Case 
No. 15,339. 
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HEERMAN v. BEEF SLOUGH MANUF'G, 
ETC., CO. 

Circuit Court, W. D. Wisconsin. Dec, 1878.. 

[Cited in Huse v. Glover, 15 Fed. 296. See 
1 i>'ed. 145.] 
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In re HBFFRpN. 

[6 Biss. 156; i 10 N. B. R. 213; 6 Chi. Leg. 
News, 358.1 

District Court, N. D. Illinois. July, 1874. 

WjTHDI1A-\VAL by CkEDITOKS from BjLSKltDPTCT 

Pkoceedings. 

1. Creditors who, since the amendment of 
June 22, 1874 [18 Stat. 178], have joined in the 
petition cannot afterwards he allowed to with- 
draw from the proceedings. 

[Cijted in Re Western Sav. & T. Co., Case 
No. 17,442: Re Philadelphia Axle Works, 
Id. 11,091.] 

[Distinguished in Re Hawkes, 70 Me. 215.] 

2. Such a practice would lead to underhand 
agreements betwen the debtor and a part of his 
creditors at the expense of the others, and can- 
not be allowed. 

[Cited in Re Sheffer, Case No. 12,742; Re 
Vogel, Id. 16,981.] 

3. Semble, — ^if all desire to dismiss the pro- 
ceedings it could be done. 

[In bankruptcy. In the matter of P. H. 
Heffron.] 

Bonfield & Swezey, for creditors. 
Eldridge & Tourtellotte, for debtor. 

BLODGETT, District Judge. The original 
petition in this case was filed before the pas- 
sage of the amendment of June 22, 1874, to 
the general bankrupt law. After the amend- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



ment had been passed, the debtor alleged 
that a fourth in number of his creditors, rep- 
resenting a third of the debts provable 
against him in bankruptcy, had not joined 
in said petition, and filed a list of his cred- 
itors. Thereupon time was given for the 
requisite number of his creditors to join said 
petition, and an amended petition was sub- 
sequently filed by the requisite number of 
creditors. Now, a portion of the creditors 
who have joined in said petition come into 
court and ask leave to withdraw their names 
from said petition, and that said petition and 
proceedings be dismissed so far as they are 
concerned, thereby leaving less than the req- 
uisite number of parties to said petition. 

After careful consideration of the matter, 
I am of opinion that this request should be 
denied, and that none of the creditors who 
have joined in the petition should be allowed 
to withdraw unless all do so. Of course if 
all the creditors of a debtor express a de- 
sire to dismiss the proceedings, they should, 
as a ride, be allowed to do so. But as the 
banki'upt law now stands, I am satisfied it 
would be a mischievous practice to inaugu- 
rate, to allow a quorum to be broken after 
they have united in good faith for the pros- 
ecution of the proceedings. It would lead 
to underhand and secret negotiations be- 
tween the debtor and a portion of the cred- 
itors, and be a strong incentive for showing 
favors to a few creditors at the expense of 
tlie many. 

It may be said that the same influence may 
be brought to bear upon those holding the 
balance of power before 'bankrupt proceed- 
ings are commenced, but my answer to that 
is, that the court has naught to do with the 
parties until they commence proceedings, 
and then should not allow those who do 
commence proceedings to break faith with 
their associates, and desert the standard they 
have united to raise. 

I do not intend to say that creditors who 
have been misled by false representations 
should be prevented from withdrawing on 
discovery of the truth, if the court is satis- 
fied that they were so misled; but in this 
case there is no such suggestion, and all the 
sm:rounding circumstances tend to show that 
the creditors who wish to withdraw have 
been wrought upon by the debtor. Leave to 
withdraw denied. 

NOTE. A creditor who has in good faith 
joined in an involuntary petition cannot with- 
draw, nor can he afterwards object to an 
amendment thereof, which is necessary to the 
prosecution of the same to final effect; but a 
creditor who was induced to join by misrepre- 
sentation may be allowed to retire at any time 
before adjudication. In re Sargent [Case No. 
12,361]. 
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Case Wo. 6,323. 

Ex parte HBIDELBAOK. 

In re GLTN. 

[2 Lowell, 526:1 15 N. B. B. 493; 23 Int. Rev. 
Rec. 73; 9 Chi. Leg. News, 183; 1 Cm. Law 
Bui. 21.] 

District Court, D. Massachusetts. Dec, 1876. 

Dasiages ox Bills of Bxcqasgb. 

1. The rate of interest and damages which 
the drawee of a bill is to pay ex mora is gov- 
erned by the law of the place where the bill 
is drawn. 

2. If a bill is made and dated at the business 
domicile of the drawee, his undertaking is to 
pay it there, in case of dishonor, though it may 
have been negotiated elsewhere. 

3. Damages in a case of this sort are a part 
of the law of the performance, and not of the 
execution and validity of the contract, nor of 
the remedy. 

4. Such a question, arising in the courts of 
the United States, is one of general jurispru- 
dence, and not of local law. 

The amount of debt which the holders of 
certain, bills of exchange should proye 
against the estate of the bankrupt was sub- 
mitted to the court upon agreed facts. Hei- 
delback, Frank, & Co., of New York, hold 
two similar bills, of one of which the follow- 
ing is a copy: 

"£2,500. Boston, May 6, 1875. Sixty days 
after sight of this first of exchange (second 
and third unpaid), pay to the order of my- 
self twenty-five hundred pounds sterling, 
value received, and charge the same to ac- 
count Charles H. Glyn. To Messrs. Rob- 
ert Benson & Co., London." Indorsed: "Pay 
to Heidelback, Frank, & Co., or order. Val- 
ue received. New York, May 7, 1875. 
Charles H. Glyn." "Accepted May 18, 1875, 
at Messrs. Glyn, aiills, & Co. Robert Ben- 
son & Co." 

The other holders have bills like this, ex- 
cepting that the indorsement of Glyn is thus: 
"Pay A. B. or order. Charles H. Glyn." 
The question presented is, whether the inter- 
est and damages are to be, assessed accord- 
ing to the law of New" York or that of Mas- 
sachusetts. At the time the bills were 
drawn, Glyn had an office and did business 
in Boston, and these bills were written and 
indorsed in blank by Glyn in Boston, and 
were by him sent to his agent in New York, 
who negotiated them to Heidelback, Frank, 
& Co., and received the amount of the same, 
and remitted the same to Glyn. Heidelback, 
Frank, & Co. forwarded the bills to London 
for acceptance, where they were accepted, 
and subsequently duly protested for non-pay- 
ment, and returned to Heidelback, Frank; & 
Co. The words, "Pay to Heidelback, Frank, 
& Co., or order. Value received. New 
York, -May 7, 1875,"— were written in New 
York over Glyn's indorsement at the time of 
the negotiation of the bills. The bills held 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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by the other petitioners were drawn, in- 
dorsed, and negotiated in like manner. The 
Revised Statutes of New York (part 2, c. 4, 
p. 18) provide as follows: "The rate of dam- 
ages to be allowed and paid upon the usual 
protest for non-payment of bills of exchange 
drawn or negotiated within this state shall, 
hi the following cases, be as follows:" "(4.) 
If such bill shall be drawn upon any person 
or persons, at any port or place in Europe, 
ten dollars upon the hundred, upon the prin- 
cipal sum specified in the bill." The General 
Statutes of Massachusetts provide as fol- 
lows: "When a bill of exchange, drawn or 
indorsed within this state and payable with- 
out the limits of the United States, is duly 
protested for non-acceptance or non-pay- 
ment, the party liable for the .contents of 
such bill shall, on due notice and demand 
thereof, pay the same at the current rate 
of exchange at the time of the demand, and 
damages at the rate of five per cent upon the 
contents thereof, together with interest on 
the contents, to be computed from the day of 
the protest And said amount of contents, 
damages, and interest shall be in full of all 
damages, charges, and expenses. Gen. St c. 
53, § 11. 

A. S. Wheeler and C. Demo'nd, for the hold- 
ers of the bills. 

(1) A bill or note takes effect as a contract, 
not at the place where it is written, drawn, 
or indorsed, but where it is delivered. Cook 
V. Moffat, 5 How. [46 U. S.] 295; Brownell 
V. Freese, 35 N. J. Law, 285. 

(2) The damages to be paid by the drawee 
depend upon the law of the place of draw- 
ing, that is (if we apply the law above men- 
tioned in our first point), the place of deliv- 
ery and negotiation. Allen v. Kemble, 6 
Moore, P. C. 314; Gibbs v. Fremont, 9 Exch. 
25; City Savings Bank v. Bidwell, 29 Barb. 
325; Pine v. Smith, ll Gray, 38; Tilden v. 
Blair, 21 Wall. [88 U. S.] 241; Young v. Har- 
ris, 14 B; Mon. 556; Depau v. Humphreys, 
10 Mart (La.) 1; First Nat Bank v. Morris, 
1 Hun, 680; Bank of Georgia v. Lewin, 45 
Barb. 340; Sylvester v. Swan, 5 Allen, 134; 
Whitten v. Hay den, 7 Allen, 407; Whart 
Confl. Laws, § 503. 

Mr. Lothrop, R. R.- Bishop, and W. S. Hall, 
for the general creditors. 

(1) The contract of Glyn was, that if the 
acceptors did not pay the bills at maturity, 
he would, on due notice, pay the holder the 
sum which the acceptors ought to have paid, 
together with damages, which, in the ab- 
sence of statute regulation, would be the ex- 
pense which the holder would incur to in- 
demnify Mmself at the place of payment 
with interest Suse v. Pompe, 8 C. B. (N. 
S.). 557, 562. 

(2) The statutes which New York and Mas- 
sachusetts have made on this subject have 
no extra-territorial operation, and affect the 
remedy only. Ayer v. Tilden, 15 Gray, 178; 
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Ives V. Farmers' Bank, 2 Allen, 236; Gale 
V. Eastman, 7 Mete. (JIass.) 14. 

(3) The courts of the United States sit- 
ting in Massachusetts will follow the law of 
that state in the matter of damages. Rev. 
St. § 721; Brown v. Van Braam, 3 Dall. [3 
U. S.] 344; Haussknecht v. Claypool, 1 
Black [66 U. S.] 431. 

(4) If not a matter of remedy, still Boston 
was the place of the contract of Glyn, Snaith 
V. Mingay, 1 Maule & S. 87; Barker v. 
Sterne, 9 Exch. 684; Lennig v. Ralston, 23 
Pa. St. 137. 

LOWELL, Disti-ict Judge. The principles 
of law upon which this case must be decided 
have been thus laid down by the supreme 
court in Scudder v. Union Nat. Bank, 91 U. 
S. 406. Matters pertaining to the execution, 
validity, and intei'pretation of a contract are 
determined by the law of the place where it 
is made; those connected with its perform- 
ance, by the law of the place of performance; 
those respecting the remedy, by the lex fori. 
The- distinction between the law applicable 
to the validity and that governing the per- 
formance was first clearly announced in this 
country, I believe, in the very able opinion 
of the court in Depau v. Humphreys, 10 Mart. 
(La.) 1. A bill of exchange given in Louisi- 
ana for money advanced in that state, with 
a reservation of interest lawful there but 
usurious in New York, was held to be valid, 
though the payment was to be in New York. 
This decision is criticised by Judge Story, 
who inclines to refer all contracts, even as 
to their validity, to the place of performance. 
Confl. Laws, § 304. Judge Cmrtis, in argu- 
ing the important case of Carnegie v, Morri- 
son, 2 Mete. (Mass.) 381, assailed the same 
case, and maintained the doctrine of Story; 
but the court decided that the contract, 
which was a letter of credit issued in Bos- 
ton, authorizing bills of exchange to be 
drawn at Gottenburg in Sweden on London, 
was to be governed, as to its validity and ef- 
fect between the original parties, by the law 
of Massachusetts, though the bills drawn un- 
der it must conform to the law of Sweden, 
and the acceptance of the bills to the law of 
England; which is px*ecisely the doctrine of 
Depau V. Humphreys and Scudder v. Union 
Nat Bank, above cited. 

Mr. Wharton, in his valuable work on the 
Conflict of Laws (section 401), proposes, as 
a rule which best harmonizes the authorities, 
one substantially like that of the decisions 
above referred to, though carrying the divi- 
sion one step farther; "Obligations, in re- 
spect to the mode of their solemnization, are 
subject to the rule locus regit actum; in re- 
spect to their interpretation, to the lex loci 
contractus; in respect to the mode of per- 
formance, to the law of the place of per- 
formance. But the lex fori determines when 
and how such laws, when foreign, are to be 
adopted, and in all cases not specified above 
supplies the applicatory law." 



In the case of a bill of exchange, the con- 
tracts of the various parties are distinct, and 
the drawer is bound, generally speaking, ac- 
cording to the law of the place where the 
bill is drawn, which is in most cases the 
same as that in which it is to be paid by 
him, if he pays it Still he is to a certaih 
extent involved in the same law with tlie ac- 
ceptor, because upon due protest, demand, 
and notice he is bound to make good to the 
holder what the acceptor ought to have paid 
at the place where he was to pay, which 
makes it necessary to ascertain what that 
amount was by the law of that place, and 
whethei' by the same law due demand was 
made of the acceptor and due protest upon 
the dishonor. What the drawer should pay 
as interest, ex mora, or as damages, does not 
depend upon the law of the place where the 
acceptor was to pay the bill, if that is differ- 
ent from the place where the drawer's con- 
tract is to be performed. 

So far the parties to this petition are 
agreed, and I have thei'efore cited no author- 
ities for some-of my positions; but here they 
divide. The general creditors contend that 
the law of Massachusetts governs this mas- 
ter of damages in the present instance, bp- 
cause the remedy is sought here; and, ' if 
that be not so, because Boston is the place 
of performance. The petitioners maintain 
that the law of New York is to be followed, 
because the bill was negotiated there, and 
the fii'st holder lived thei-e. 

I am of opinion that the Massachusetts law 
governs, not because the damages are part 
of the remedy, which they are not but be- 
cause Boston was the place in which the 
drawer undertook to perform his contract. 

In IVIassachusetts, it is held that the rate 
of interest to be recovered, ex mora, for de- 
fault in paj'ing a promissory note, is a mere 
matter of remedy. The decisions which es- 
tablish this point, if applicable to bills of 
exchange, are not binding on this com-t, be- 
cause the law of bills of exchange is part of 
general commercial jurisprudence, and not of 
local law or usage,— Swift v. Tyson, 16 Pet. 
[41 U. S.] 1; Watson v. Tarpley, 18 How. 
[59 U, S.] 517,— and so is any question of 
the conflict of laws. When we have ascer- 
tained what local law applies to the case, we 
follow it; but the ascertainment itself is not 
a local question. 

In most cases, the place where a note is 
made or a bill is drawn, indorsed, or accept 
ed, is, in fact the place where the parties 
respectively undertake to pay it; and there- 
fore questions rarely come up of any distinc- ' 
tion between the law of the contract and that 
of the performance; and the courts, in pro- 
nouneing on such cases, have had no such dis- 
tinction in mind, and any general statements 
as to the contract being governed by the law 
of the place where it is made or is to be per- 
formed must be taken with that allowance. 
When they say that a bill is to be paid by 
the acceptor at the place where he accepts, 
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and by the drawer where he draws, they are 
stating the general presumption of fact, that 
a bill or note is probably dated at the place 
where the party intends to pay it The pe- 
titioners do not deny that it is the place of 
performance whose law must govern the de- 
cision of this controversy, if that is a difEer- 
ent place from the place of entering into the 
contract; but they insist that unless the 
contract provides expressly for a different 
place, that of making the contract is con- 
clusively and always the place of perform- 
ance, and that a contract is made where it 
is delivered. 

My opinion is, that where no place of p^- 
f ormauce is mentioned in 'a note or bill, it is 
to be paid by each person liable upon it, at 
the place of his own "domicile," using that 
word in a sense large enough to include an 
established place of business as well as one 
of residence, Mr. Justice Story (Confi, Laws, 
§ 293c, note 3) says, that if a note is made in 
one state and negotiated to an indorsee in 
a-uothei', the contract of the maker with the 
indorsee takes efEect as a promise in the state 
where the note was made, and not where it 
was indorsed. It will be recollected that 
Judge Story refers all contracts to the place 
of performance, and therefore his meaning 
here is, that the maker of a note is to pay 
it at his own home. So Westlake (section 
235) affirms that the acceptor promises to pay 
the bill, if no place of payment is named, at 
the known place of business from which he 
dates his acceptance. And "Wharton (section 
451) says, that if an indorser indorses a note 
when casually absent from his domicile, it is 
the law of such domicile that binds, that be- 
ing construed to be the place, so far as he 
is concerned,, of payment The eminent ju- 
rist, Savigny, as quote.d by Mr. Wharton 
(section 426), gives several rules of law on 
this subject^ of which two are pertinent to 
this case. One is, that the seat of a contin- 
uous business supplies its local law to all 
obligations emanating from him who con- 
ducts the business; and the other, that the 
debtor's domicile supplies the law to his ob- 
ligations emanating from the domicile. 

These remarks agree with the general 
opinion of business men, as I suppose. I 
take it that if a banker issues bills or notes 
to circulate as money, there is no doubt 
that his undertaking is to pay them over his 
counter. I take it that this bill would be 
called a Boston bill on London, and that all 
merchants would understand that the draw- 
er's undertaking is to pay in Boston if the 
drawee shall not do so in London, and he 
is duly notified thereof in Boston. Boston 
bills on London are -bought in large quanti- 
ties by merchants in New York, sometimes 
in Boston by agents of the buyers, and some- 
times in New York from agents of the sell- 
■ers, and sometimes, I dare say, on the cars 
"between the two places. Now, it seems to 
me inadmissible to say that the same ap- 
parent contract between the same paities 
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may have three different modes of perform- 
ance, according as it is delivered in one 
place or another. It is true that all con- 
tracts take effect from delivery; but the 
question in every case is, what does the con- 
tract mean after it has been delivered. And I 
am of opinion that a banker's draft, dated at 
his usual and only place of business, is pay- 
able there on the default of the drawee, 
by the implied terms of the contract itself, 
and by the usage of merchants, and by law. 

Let us look now at some of the decisions. 
It is well settled, that, in order to hold the 
indorser of a note not by its terms payable 
at any place, demand must be made upon 
the maker at his domicile; that the date of 
the note is presumptive evidence of the 
domicile, and in Massachusetts, at least, the 
date proves the domicile for the purposes 
of demand and notice, unless the holder 
knows of some other. But if the holder 
knows the real domicile, payment must be 
demanded there. If the promisor has 
changed his domicile after the note is made, 
the holder is not obliged to follow him be- 
yond the jurisdiction; but if his new domi- 
cile is within the same jurisdiction, he must 
demand payment there. Fisher v. Evans, 5 
Bin. 541; Stewart v. Eden, 2 Gaines, 127, 
per Livingston, J., explained in Anderson v. 
Drake, 14 Johns. 114; "Woodworth v. Bank 
of America, 19 Johns. 391; McGruder v. 
Bank of Washington, 9 Wheat [22 U. S.] 
598; Reid v. Morrison, 2 Watts & S. 401; 
Taylor v. Snyder, 3 Denio, 145; Smith v. 
Philbrick, 10 Gray, 252; Bank of Orleans v. 
Whittemore, 12 Gray, 469; Piei'ce v. Whit- 
ney, 22 Me. 113; 29 .Me. 188. 

The meaning of these rules is, that the 
contract of the maker of a note is to pay it 
at his domicile, no matter where he makes 
or negotiates it; that the domicile being 
usually the same as the date, he may be 
held to the latter as his domicile, if he has 
not notified the taker or holder of his note 
to the contrary; that the domicile, so far as 
jurisdiction is concerned, is that which he 
had when the debt was contracted, and his 
contract is not to vary with every removal 
which he may make. Many of the cases 
turn on due diligence; but diligence in 
what? In demanding payment of the note 
at the place where the maker of it is bound 
and is presumed to be ready to pay it, that 
is to say, the place of performance. The 
decisive proof of this is, that if a place is 
agreed on for the performance, no demand 
need be made elsewhere; so that actual 
diligence and actual demand are not the im- 
portant things, but a compliance -with the 
law which requires demand to be made at 
the place of performance. 

Coming now to decisions of particular 
cases more or less like that at bar, the first 
which I shall cite is a leading Scotch de- 
cision, which is given at large by two 
learned writers on the Conflict of Laws,— 
Su: E. Phillimore (volume 4, p. 612, 1st Ed.) 
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and Mr. Wharton (section 452), In that case, 
a Scotchman residing in Edinburgh made a 
note payable to a banker, named and de- 
scribed as manager of the British & Aus- 
tralian Bant, 55 Moorgate street, London. 
This was held to be a Scotch debt; nothing 
was proved about the place of delivery or of 
negotiation, from which we may infer that 
they were not considered important. 

In Hicks v. Brown, 12 Johns. 142, A, drew 
at New Orleans a bill on B. in Pennsylvania, 
in favor of C. in Tennessee, and it was held 
that the law of the drawer's contract was 
that of Louisiana. That is precisely this 
ease; the bill taking effect when it reached" 
the hands of the person who had given con- 
sideration for it in a state other than that in 
which it was drawn. 

In Pine v. Smith, 11 Gray, 3S, a citizen of 
Massachusetts negotiated in New York for 
a loan from a citizen of that state at eight 
per cent interest, which would make the 
contract void for usury in New York, and 
this was secured by note with a mortgage 
of land in ilassachusetts. Held, a Massa- 
chusetts contract; not, however, by reason 
of the mortgage, which is not once men- 
tioned in the opinion of the court. 

The ease of Grimshaw v. Bender, 6 Mass. 
157, goes much beyond the present. There, 
a bill was drawn in England upon a firm 
whose domicile was in Boston; but the bill 
was paj'able in London, and was accepted 
in England by a member of the Boston 
house who happened to be there. The bill 
not having been paid, was sued against 
the acceptors in Boston, and the court held 
that the measure of damages was regulated 
by the law of Massachusetts, because that 
was the domicile of the acceptors. That 
case is not considered sound by Judge Story 
(Confl. Laws, § 419). Mr. Wharton cites both 
the case and the criticism, without giving 
his own opinion (Confl. Laws, § 451, note a). 
The bill was expressly made payable in 
London, and of course the acceptors should 
pay in Boston what would have produced 
the amount of the bill in London, which, in 
the absence of statute or local usage, is ex- 
actly what a drawer in Boston would be 
obliged to pay, and therefore the substance 
of the decision is sound; but in making the 
acceptors technically drawers in Boston, and 
liable to damages as such, the court over- 
looked the circumstance that they were not 
the drawers, but stood as London acceptors 
casually sued in Boston. After this allow- 
ance is made, the case remains a high au- 
thority for holding the domicile to be the 
place of performance, when none other is ap- 
pointed by the contract itself. 

It has been twice held in England that a 
bill drawn abroad and filled up and negotiat- 
ed in England, is valid, if suflBciently stamped 
according to the law of the place of apparent 
drawing, though not sufficiently by the law of 
England. Snaith v. Mingay, 1 Maule & S. 87; 
Barker v. Sterne, 9 Exch. 6S4. These deci- 



sions have been supposed to depend upon an 
estoppel worked by the negotiation of the 
bills to innocent holders; but this explana- 
tion is not sound; they are put by the judg- 
ments upon the plain and simple reason that 
the contract of the drawer was made abroad; 
and not only so, but estoppel does not avail 
against the stamp laws of England. Stead- 
man V. Duhamel, 1 C. B. SS8. 

In Pennsylvania, too, it was decided that 
the drawer of a bill, signed by him in blank 
as to amount, &c., in that state, though filled 
up and passed in England, must pay damages 
according to the law of Pennsylvania at the 
date of the drawing, and this, though the rate 
of damages had been diminished by a stat- 
ute passed before the bill was actually nego- 
tiated. Lennig v. Ralston, 23 Pa. St. (11 Har- 
ris) 137. In Campbell v. Nichols, 33 N. J. 
Law, 81, the precise distinction is taken that 
the validity of an acceptor's contract depends 
upon the law of the place where the bill is 
negotiated and first becomes a contract, but 
that in all matters concerning the interest to 
be paid by him upon that of the place where 
he undertook to pay. In a later case, cited 
by the petitioners here, the same court, citing 
Campbell v. Nichols, say, though they do not 
decide, that a drawer's contract may differ 
from an acceptor's in this respect (Brownell 
V- Ereese, 35 N. J. Law, 285); but there is 
neither reason nor authority for any distinc- 
tion: each is liable to make good his promise 
when and where he undertook to make it 
good, as I have already shown; and if that 
means at the acceptor's domicile for his part, 
it means at the drawer's for his. 

In Vanzant v. Arnold, 31 Ga. 210, the mak- 
er and the indorser of a note both lived in 
Georgia, but they made and indorsed it in 
Tennessee, where it took effect as a contract 
by being delivered to an agent of a creditor 
of the maker who lived in New York. It 
was held to be a contract governed by the 
law of Georgia as against the indorser, be- 
cause he was domiciled there. 

Many cases are cited by the petitioners to 
prove that the lex loci contractus is where 
the bill or note is actually negotiated. I have 
assumed that to be the general rule; though, 
if it were needful, I could point out many ex- 
ceptions to it. It is not necessary, because 
every case but one which touches that point 
turns upon the validity of the contract, and 
not upon the mode of performance, nor upon 
the damages for a breach. Thus in Tilden v. 
Blair, 21 Wall. [88 U. S.] 241, a bill for $5,000 
was drawn in Illinois and accepted in New 
York, and then sent back to Illinois, where it 
was indorsed and negotiated at a rate of in- 
terest which would be usurious in New York, 
and avoid the contract The acceptor was 
sued in the circuit court of the United States 
sitting In New York; and the court held tliat 
the validity of the acceptance depended on 
the place of negotiation, and gave judgment 
for the plaintiff for an amount which it con- 
sidered the law of Illinois made the contract 
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available for, in its inception: The supreme 
court said that the bill was good for its face, 
and that the only error was in not giving 
judgment for the whole $5,000 and interest. 
They could not correct the error nor say 
whether the Interest should be reckoned at 
the legal rate in Illinois or in New York, be- 
cause the plaintifE had acquiesced in the rul- 
ing below. The only point in this case, there- 
fore, is not reached by that decision. 

All the other cases cited are open to a similar 
remark, excepting Cook v. Moffat, 5 How. [46 
U. S.] 295, which is said to be decisive of this 
question in favor of the petitioners. I do not 
so understand it. That case was, that A., in 
New York, sold goods there to B., of Balti- 
more, who gave his note for the price, and 
afterwards took the benefit of the insolvent 
law of Maryland. The court held that the 
discharge in Maryland did not release the 
debt due to A, Mr. Justice Grier, in deliver- 
ing the opinion of the court, says, that the 
notes, being delivered in New York in pay- 
ment of goods purchased there were, of 
course, payable there, and governed by the 
laws of that place; citing Boyle y. Zacharie, 
6 Pet. [31 U. S.] 635; Story, Confl. Laws, § 
287. The case cited decides that advances 
made by a factor are to be reimbursed to him 
at the place where he makes them; and Judge 
Story, at the place cited, repeats the same 
doctrine. I cannot suppose that Mr. Justice 
Grier intended to overrule all the cases and 
opinions which I have cited above. There is 
undoubtedly miich authority for the proposi- 
tion, that the whole contract of sale of goods, 
■ including the payment, is governed by the 
law of the place of sale; this is to say, the 
buyer is to seek out and pay the seller if the 
goods- are sold on credit, and if for cash, he 
must pay him on the spot. By the law both 
of New York and of Maryland,the note given 
for the price of goods is merely security for 
the payment; and on surrender of the note 
an action for the price of the goods may be 
maintained. If, therefore, an action for goods 
sold would not be barred by a discharge in 
Maryland, because its performance was to be 
in New York, the security ought not to be de- 
stroyed thereby. This is what I understand 
Mr. Justice Grier to mean in the brief re- 
marks above quoted, though he speaks' in the 
popular way of the note being given in pay- 
ment for the goods. There are, likewise, I 
believe, decisions that an ordinary loan is to 
be reimbursed where it is made, at least if 
no note or bill is given for it, though the 
cases are, perhaps, not reconcilable on this 
point 

This transaction was not a sale of goods 
nor a loan of money, but the transfer of a 
credit The undertaking of Glyn was, that 
if Benson & Co. should not accept or should 
not pay in London, and due demand and 
protest were made- there, he would pay in 
Boston, on due notice and demand here. 

[If New York were the place of payment, a 
constructive demand on Glyn there would 
llFED.CAS. — 65 



be enough to charge him as drawer or in- 
dorser; but I have seen no cases to that 
effect, excepting that there are a few which 
hold that tlie date is conclusive and con- 
trols everything; and if these should be fol- 
lowed, the demand and notice to Glyn as 
indorser might be made in New York, in re- 
spect to the two drafts in which, by his au- 
thority, the indorsements were dated there; 
but the better opinion is, as shown by the 
authorities which I have cited, that if the 
date and domicile differ, to the knowledge 
of the party taking the paper, he must go 
to the domicile to demand payment, and so 
of the holder at the date of the dishonor. 
Glyn was not bound tq tender payment in 
New York. If New York were the place of 
performance, a second or other later holder 
would have no information from the bill 
itself, what the conti-act of the drawer was 
in respect to performance, or when, where, 
and how he should demand it of him, ex- 
cepting in i-espect to the two bills above 
mentioned, which are on their face indorsed 
in New York, which in this particular .case 
might notify him, but would not have that 
effect, if the bills had in fact been deliv- 
ered elsewhere. There is sound reason as 
well as strongly preponderating authority 
for the rule, that where the domicile and 
date coincide, it fixes the place of perform- 
ance, if none other is mentioned in the bill. 
This course of reasoning shows that Glyn's 
indorsing two of the bills in New York, if 
he is to be held to have done so, is imma- 
terial, the place of performance being indicat- 
ed by the face of the bill.] 2 

The interest and damages to be proved 
against Glyn'g estate are to be assessed by 
the law of Massachusetts. 
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Case No. 6,3S3. 

In re HEILBRONN. 

[12 N. Y. Leg. Obs. 65.] 

District Court, S. D. New York. March, 1854. 

Habeas Corpos — Fugitive from Jdstice. 

1. Under the treaty between Great Britain 
and the United States, of 1842, for the recipro- 
cal rendition of fugitive criminals, the act of 
congress passed August 12, 1848 [9 Stat. 302], 
and the opinion in Case of Kaine, 14 How. [55 
TJ. S.] 145, 7idd, that the requisition had been 
properly made through the executive of the 
United States. 

[Cited in Re Henrich, Case No. 6,369. Ap^ 
proved in Be Stupp, Id. 13,563.] 

2. That the documentary evidence, before the 
United States commissioner, of the prisoner 
having committed the offence charged, was suffi- 
cient, both in form and substance, to warrant 
the commissioner's commitment of the fugitive 
for extradition. 

[Cited in Re Macdonnell, Case No. 8,772.]- 



2 [From 15 N. B. R. 495.] 
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At law. 

J. R. Whiting, for the British Government 
R. Busteed, for fugitive. 

INGERSOLI/, District Judge. The relator, 
Alexander Heilbronn, mak^ his petition to this 
court, in which petition he alleges that he is 
imprisoned and restrained of his liberty by 
the marshal of the United States, of the 
Southern district of New York; and that he 
is not committed or detained by reason of 
any process issued by any court of the United 
States, or by any judge thereof, or by virtue 
of the final judgment or decree of any com- 
petent tribunal of civil or criminal jurisdic- 
tion, or by virtue of any execution issued 
upon such judgment or decree. But that the 
reason of such restraint and imprisonment, 
according to his best knowledge and belief, 
is, that John W. Nelson, Esq., upon the 6th 
day of January, A. D. 1854, issued a warrant 
of commitment against the relator, as an 
alleged fugitive from justice from Great 
Britain, after the hearing by said Nelson ot 
the evidence adduced in support of the charge 
made against the relator. And in that peti- 
tion he further alleges that the said warrant 
was without color of law, and that there was 
no evidence before said Nelson that the re- 
lator had committed any crime, and for these 
reasons, and for these reasons only, he prays 
in that petition that a writ of habeas corpus 
may issue, directed to the said marshal, com- 
manding him to have the body of the relator 
before this court, that he may be discharged 
from such imprisonment, so alleged to be 
made without color of law. 

The first question that presents itself is, 
what right has this court to interfere upon 
the facts set forth in the petition, and taking 
it for granted that all the allegations therein 
set forth are true? Neither the courts of the 
United States, nor the judges thereof, can in- 
terfere by way of habeas corpus in all cases 
of illegal imprisonment; of imprisonment 
made without any color of law. They can in- 
terfere only in certain specified cases; in 
cases specified by some particular act of con- 
gress, and where the unlawful imprisonment 
is under some color of law, and not where it 
is without any color of law. And if the party 
who presents his petition does not bring him- 
self within the description of some one of 
the specified cases provided for by some one 
of the acts of congress, which authorize the 
issuing of the writ of habeas corpus, then no 
court of the United States or judge thereof, 
can interpose and grant the relief sought 

The power granted to the courts of the 
United States and the judges thereof, to in- 
terfere in cases of unlawful imprisonment, 
and to issue a habeas corpus, is contained in 
the judiciary act of 1789 [1 Stat 73], where it 
is provided that "all the courts of the United 
States may issue writs of scire facias, habeas 
corpus, and all other writs not specially pro- 
vided for by the statute, which may be nec- 



essary for the exercise of their respective ju- 
risdiction, and agreeable to the principles 
and usages of law. And either of the judges 
of the supreme court, as well as judges of 
the district courts, may grant writs of habeas 
corpus for the purpose of inquiry into the 
cause of commitment; but writs of habeas 
corpus shall in no case extend to prisoners 
in jail, unless they are in custody under or 
by color of the authority of the United States, 
or are committed for trial before some court 
of the same, or are necessary to be brought 
into court to testify." In order to justify a 
United States court or judge thereof, to dis- 
charge a prisoner on a habeas corpus, who is 
in jail, he must l>y this provision of law, be 
"in custody under, or by color of the au- 
thority of the United States." And that must 
appear in the petition which is presented. It 
does not satisfactorily appear from the peti- 
tion (though the fact is so) that the relator is 
in custody by color of the authority of the 
United States. Indeed, the petition states 
that he is in custody, "without any color of 
law." And if this is so, he cannot be in cus- 
tody under color of authority of the United 
States. The petition does not state that John 
W. Nelson was acting under any such color 
of authority. It merely states that he, as an 
individual, without color of law, issued the 
warrant of commitment It does not state or 
show that the marshal holds the relator under 
any such color of authority. It merely states 
that he is imprisoned and restrained of his 
liberty by the marshal, by virtue of the war- 
rant issued by John W. Nelson, "without 
color of law." It might then be urged that 
the case, as presented by the petitioner, is not 
such a one as would authorize the court, by 
any law of the United States, to interfere, 
for the reason that it does not sufficiently 
show that the relator is unlawfully imprison- 
ed, under or by color of the authority of the 
United States. But I do not feel inclined to 
dispose of the case on this ground, but to 
treat it as it is presented by the marshal's 
return, and the evidence which has been 
taken, by which it appears that the relator is 
"in custody under and by color of the au- 
thority of the United States." 

The return of the marshal to the writ of 
habeas corpus which issued, sets forth that he 
holds and detains in his custody the said re- 
lator, under and by virtue of a commitment 
of John "W. Nelson, Esq., a commissioner duly 
appointed by the circuit court of the United 
Staites for the Southern district of New York, 
under and by virtue of an act of congress en- 
titled "An act for giving effect to certain 
treaty stipulations between this and foreign 
governments, for the apprehension and de- 
livering up of certain offenders," approved 
August 12, 1848, which said commitment is 
dated the 6th. day of January, 1854. And the 
marshal appends to his said return a copy 
of said commitment This warrant of com- 
mitment issued by Commissioner Nelson, 
after reciting that on the 21st day of Noveni- 
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ber, 1853, complaint on oatli was made to 
Mm, he being a commissioner duly appoint- 
ed by the circuit court of the United States 
for the Southern district of New Yorli, under 
and by virtue of an act of congress entitled 
"An act for the giving effect to certain 
treaty stipulations between this and for- 
eign governments, for the apprehension and 
delivering up of certain offendei-s,"' approved 
August 12, 184S, charging the relator with 
having committed, within the city of Lon- 
don, within the jurisdiction of the govern- 
ment of Great Britain, the crime of forgery, 
by forging the name of Charles Mcintosh & 
Co. upon the back of a bill of exchange, for 
the amount of forty-thi-ee pounds seven shil- 
lings and sixpence, dated the 2d day of July, 
1853, drawn by and signed "For the Gover- 
nor and Company of the Bank of Ireland- 
James Jackson, Cashier," and directed "To 
the Cashier of the Bank of England, Lon- 
don;" and reciting also, that whereas a 
treaty for "the extradition of persons com- 
mitting such crime existed between the irov- 
ernments of the United States and Great 
Britain, and that the president of the United 
" States, upon the claim by the government of 
<Treat Britain, for the extradition of the said 
relator, upon the charge aforesaidj in pur- 
suance of the said treaty, did issue his war- 
rant requiring all competent officers to inves- 
tigate such charge; and that he, as such 
-commissioner, on the 21st day of November, 
did issue his warrant for the apprehension 
of the said relator upon the said complaint, 
and the evidence laid before him, to the end 
that the evidence of his criminality might be 
heard and considered; and reciting also, that 
the said relator was apprehended and 
brought before him, the said commissioner, 
by virtue of his said warrant, and that he 
did hear and consider the evidence of his 
■criminality upon said charge of forgery, and 
that upon such hearing he did adjudge and 
deem the evidence of the criminality of said 
relator, as charged, sufficient, under the pro- 
visions of said treaty to sustain the charge 
of forgery; did command the marshal of the 
Southern district of New York to commit the 
said relator to the proper jail, there to re- 
main until he should be surrendered, in pur- 
suance of the said treaty, or be otherwise 
discharged by due course of law. 

By the tenth. article of the treaty of 1842, 
■entered into by the United States and Great 
Britain, it is stipulated by the contracting 
parties, that they shall, upon mutual requi- 
sitions by them or their ministers, officers, or 
authorities, respectively made, deliver up to 
justice all persons who, being charged with 
certain crimes, (among which crimes is for- 
gery,) and committed within the jurisdiction 
of either, shall seek an asylum and be found 
within tlie territories of the other; provided 
Ihat this only shall be done upon such evi-' 
dence of criminality as, according to the laws . 
of the place where the fugitive or person so 
■charged shall be found, would justify his 



apprehension and commitment for trial, if 
the crime or ofEence had there been commit 
ted. And by that article of the ti-eaty it 
was further stipulated and provided, that the 
respective judges and magistrates of the two 
governments shall have power, jurisdiction 
and authority, upon complaint made, under 
oath, to .issue a warrant for the apprehen- 
sion of the fugitive, or person so charged, 
that he may be brought before such judge or 
other magistrates respectively, to the end 
that the evidence of criminality may be 
heard and considered; and if, on such hear- 
ing, the evidence be deemed sufficient to 
maintain the charge, it shall b^ the duty of 
the examining judge or magistrate to certify 
the same to the proper executive authority, 
that a warrant may issue for the surrender 
of such fugitive. 

By an act of congress approved August 12, 
1848, and passed for the purpose of giving 
effect to certain treaty stipulations between 
this and foreign governments, for the appre- 
hension and delivering up of certain offend- 
ers, it is enacted, that in all cases in which 
there exists, or thereafter may exist, any 
treaty or convention for extradition between 
the government of the United States and any 
foreign government, it shall and may be law- 
ful for any of the justices of the supreme 
court, or judges of the several district com-ts 
of the United States, and the commissioners 
authorized so to do by any of the courts of 
the United States, and they shall have poW' 
er, upon complaint made' upon oath or af- 
firmation, charging any person, found within 
the limits of any state, district or territory, 
•with having committed within the jm-isdic- 
tion of any such foreign government any of 
the crimes enumerated or provided for by 
any such treaty or convention, to issue his 
warrant for the apprehension of the person 
so charged, that he may be brought before 
such judge or commissioner, to the end thai 
the. evidence of criminality may be heard and ■ 
considered; and if, on such hearing, the evi- 
dence be deemed sufficient by him to sus- 
tain the charge, under the provisions of the 
proper treaty or convention, it shall be the 
duty of such judge or commissioner to cer- 
tify the same, together with a copy of all the 
testimony taken before him, to the secretaiy 
of state, that a warrant may issue, on the 
requisition of the proper a.uthorities of such 
foreign government, for the surrender of 
such person, according to the stipulations of 
said treaty or convention; and it shall be 
the duty of said judge or commissioner to 
issue 'his warrant for the commitment of the 
person so charged to the proper jail, there to- 
remain until such surrender shall be made. 
And it is further provided by that act of 
congress, that in every' case of complaint as 
aforesaid, and of a hearing upon the return 
of the warrant of arrest, copies of the dep- 
ositions upon which an original warrant in 
any foreign country may have been granted, 
certified under the hand of the person or per- 
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sons issuing such warrant, and attested upon 
the oath of the party producing them to be 
true copies of the original depositions, may 
be received in evidence of the criminality of 
the person so apprehended. And that it 
shall be lawful for the secretary of state, un- 
der his hand and seal of office, to order the 
person so committed by such judge or com- 
missioner to be delivered to such person as 
shall be authorized in the name and on be- 
half of such foreign government, to be tried 
for the crime of which such person shall be 
so accused, and that such person shall be de- 
livered up accordingly. And it is further 
provided by that act. of congress how, under 
certain circumstances, a person so committed 
by such judge or commissioner to await the 
order of the executive for his extradition, 
may by a judge be discharged on a habeas 
corpus. For it is further enacted, that when 
any person who shall have been so commit- 
ted by any judge or commissioner to remain 
until delivered up in pursuance of a requisi- 
tion, shall not, after such commitment, with- 
in two calendar months be delivered up in 
pursuance thereof, (and he cannot be so de- 
livered up without an order from the execu- 
tive through the secretary of state,) and con- 
veyed out of the United States; that in such 
a case it -shall be lawful for any judge, upon 
application made to him by or in behalf of 
the person so committed, and upon proof 
made to such judge that reasonable notice 
of tlie intention to make such application 
has been given to the secretary of state, to 
order the person so committed to be dischar- 
ged out of custody, unless sufficient cause 
shall be shown to such judge why such dis-. 
charge ought not to be made. In such a 
case, however, where there has been a law- 
ful commitment, no discharge at any time 
can be had upon the order of any judge, un- 
less reasonable notice of an intention to 
make an application for a discharge has been 
given to the secretary of state. 

Commissioner Nelson, as appears by his 
warrant of commitment, finds and certifies, 
before be proceeded to act, that a complaint 
on oath was made, charging the relator with 
having committed within the city of London, 
within the jurisdiction of the government 
of Great Britain, the crime of forgery; that 
the president of the United States, upon the 
claim by the government of Great Britain 
for the extL-aditiOn of the said relator, upon 
the charge aforesaid, in pursuance of the 
ti-eaty, did Issue his warrant requiring him 
(Commissioner Nelson) to investigate said 
charge; that he did, after such complaint 
on oath and after such warrant from the 
president, issue his (the said Commissioner 
Nelson's) warrant for the apprehension of 
the said relator upon the said complaint; 
that the said relator was apprehended in 
pursuance of said last-mentioned warrant, 
and brought before him; that he did investi- 
gate the said charge; that he did consider 
and hear the evidence brought before him of 



the criminality of the relator, upon the said 
charge of forgery; and that, upon such hear- 
ing, he did adjudge and consider the evi- 
dence of the criminality of the relator, as 
charged, sufficient, under the provisions of 
the ti'eaty, to sustain the charge of forgei'yj 
and that, therefore, he did*issue his warrant 
to commit the relator to the proper jail, 
to give an opportunity to the government of 
the United States, if in the opinion of the 
executive the facts in the case authorized 
and required it, to issue a wai-rant for his 
(the said relator's) extradition. There can 
be no question, if this warrant of commit- 
ment is a legal and valid warrant; if tlie 
facts stated therein by Commissioner Nel- 
son are true and not false, but that the re- 
lator is in the lawful custody of the marshal, 
and that he is not milawfully imprisoned. 
This is admitted by the counsel for the re- 
lator. And it is farther admitted that this 
warrant of commitment, on the face of it, 
is a good and valid warrant And if it is 
a good and valid warrant, although Commis- 
sioner Nelson has found the facts certified 
to by him, it will not necessarily follow that 
a warrant for the extradition of the relator 
will issue. The commissioner, by the act of 
congress of August 12, 1848, must certify 
to the secretary of state a copy of all the 
testimony taken before him, upon which he 
forms his opinion, so that the president can 
determine whether upon the testimony bo 
taken the necessary facts ai-e established, 
to justify the government in granting a war- 
rant of extradition. By the testimony taken, 
and submitted to the commissioner, he in the 
first place determines whether, in his opin- 
ion, a complaint on oath has been made, and 
if it has, then he issues his warrant of ai*- 
rest, and when upon that wari"ant the ac- 
cused is brought before him, he determines 
upon the evidence to him submitted whether 
it is sufficient to sustain the charge made. 
If he does deem it sufficient, then he ordex's 
the accused to be holden in custody, to await 
the decision of the government thereon. 
And his doings are declared by the act of 
congress to be good and available to all in- 
tents and purposes. The commissioner, then, 
after he shall have sent to the secretary of 
state a copy of all the testimony taken be- 
fore him, has performed his duty. The 
president then is to perform his duty. And 
that duty is to examine the testimony bi> 
taken before the commissioner, and to de- 
termine upon his responsibility and the re- 
sponsibility of his constitutional advisers, 
whereupon it appears from such testimony 
that a complaint on oath was made, and 
whether the evidence so taken, in the opin- 
ion of the government, is sufficient to sustain 
the charge made. And if eitlier of these 
facts, in the opinion of the government, are 
not sufficiently and satisfactorily made out 
by the evidence so taken, then it is the dutj^ 
of the president not to grant a warrant of 
extradition. But if these facts, in the opin- 
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ion of tlie government, are satisfactorily es- 
tablished by such evidence, "then it is the 
duty of the president to grant such warrant, 
and by so doing, faithfully carry out the 
stipulations in the treaty contained. And 
the object of the application before me, is, 
not only to have me determine that Commis- 
sioner Nelson has made a false finding, and 
to declare that his doings, which the act of 
congress has said should 'Tje good and avail- 
able to all intents and purposes," shall not 
be good and available to any intent or pur- 
pose, (for to have this application successful 
I must do this,) but, also, that I should pre- 
vent the president from deciding upon the 
evidence so transmitted by the commissioner 
to the secretaiy of state, whether a com- 
plaint on oath was made, as certified by the 
commissioner, and whether such evidence 
is sufficient, in his opinion, aided by his con- 
stitutional advisers imder the provisions of 
the treaty, to sustain the charge of forgery 
against the relator; or, if such decision has 
already been had in the affirmative, that I 
should determine that such decision, so made 
by the president, was also a false decision. 

The wan*ant of commitment issued by 
Commissioner Nelson, is attacked on several 
grounds. The relator, in his reply to the 
return of -the marshal, says: First, that be- 
fore the commissioner issued his warrant of 
arrest. and had proceeded to act, upon the 
order of the president, no complaint under 
oath "had been made, charging the relator 
with having committed the crime of forgery 
within the jurisdiction of Great Britain. 
Second, that -there was no evidence before 
the commissioner, such as is required, to sus- 
tain against him any such charge. Third, 
that if there was any such evidence, that 
evidence was not sufficient to sustain any 
such charge. And upon these grounds the 
demand is made, that the warrant of com- 
mitment should be declared to be of no 
effect. 

Previous to any action taken by Commis- 
sioner Nelson, certain papers, which purport- 
ed to be copies of certain depositions taken 
and sworn to before Henry Muggeredge, an 
alderman and justice of the peace for the city 
of London, upon which original depositions 
a warrant of arrest had been granted, which 
papers were duly certified by the said .Mug- 
geredge, who issued the original warrant, un- 
der his hand, to be true copies, and which 
charged the relator with the crime of forgery, 
committed by him in London, were trans- 
mitted from England to this country, and 
were presented by the British minister at 
Washington to the president, accompanied 
with a demand, in behalf of the government 
of Great Britain, that a warrant of extradi- 
tion should issue in pursuance of the treaty, 
in order that the relator might answer to the 
charge of forgery, in London, where it was 
said to have been committed. These papers 
were transmitted by the president to Com- 
missioner Nelson, accompanied with -a war- 



rant to him to investigate the charge, as made 
and set forth in such papers. Those papers 
and this warrant from the president were 
handed to Commissioner Nelson, and before 
he issued his warrant of arrest, he took the 
deposition of Edward Funnell, one of the po- 
lice officers of London, in which he swore 
that he was acquainted with Henry Mugger- 
edge; that he was an alderman and justice 
of the peace of the city of London; that he. 
had known him to act repeatedly as such; 
that he saw him sign the certificate to the 
papers purporting to be copies; that he com- 
pared the papers purporting to be copies with 
the original papers in the possession of said 
Muggeredge, and that he saw the original 
j affidavits sworn to and signed by the parties 
; thereto in the presence of the said Mugger- 
edge; and that the papers then before him. 
Commissioner Nelson, were true and correct 
copies of the original depositions. There was 
then abundant proof submitted to Commis- 
sioner Nelson, before he issued his original 
warrant of arrest, that Henry Muggeredge 
was an acting alderman and justice of the 
peace of the city of London; that certain 
papers were submitted to him, copies of 
which were before Commissioner Nelson, the 
same having been transmitted to him by the 
president, charging the relator with having 
committed the crime of forgery in the city of 
London; and that those papers were sworn 
to before the said JMuggeredge. If then the 
said Muggeredge, as such alderman and jus- 
tice of the peace, had power and authority 
over the crime charged, to investigate the 
same, to administer an oath to the parties 
who signed such papers, and to issue the 
warrant which was issued by him, then there 
was, before Commissioner Nelson proceeded 
to act, a complaint under oath, made, char- 
ging the relator with having committed the 
crime of forgery in the city of London, and 
such a complaint under oath as satisfies the 
provisions of the treaty. For the treaty does 
not require that the complaint under oath 
should be made directly to a magistrate in 
the country to which the alleged fugitive has 
fled; but if it is made in tlie country where 
the crime was committed, to a magistrate 
who has power to administer oaths and to 
investigate the criminal charge made, and 
take jurisdiction of the same, and the same, 
or a duly certified copy of the same, is trans- 
mitted to the government of the country 
where the fugitive has sought an asylmn, 
and the government of the country to which 
the same has been transmitted recognizes it 
as authentic, then the terms of the treaty, 
which requires a complaint under oath to be 
made, has been satisfied. When the Case of 
Kaine was before the supreme court of the 
United States, 14 How. [55 U. S.] 103, some 
of the judges differed in opinion as to the 
effect of such testimony as was given by Ed- 
ward Funnell before Commissioner Nelson in 
this case. While all agreed that such testi- 
mony was sufficient to prove that the foreign 
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magistrate was duly appointed to the office 
wliich he assumed to have and hold, there 
was a difference of opinion whether it was 
sufficient to prove that he had power and au- 
thority to act in the way that he had as- 
sumed to act,— some of them contending that 
such testimony was also sufficient to prove 
that such foreign magistrate had jui-isdiction 
and authority to act in the matter in the way 
that it is proved the said magistrate did act, 
while others contended that it was not suffi- 
cient to prove any such jurisdiction and au- 
thority in the foreign magistrate. We are 
not, in this case, troubled with any such ques- 
tion. In the Case of Kaine the government 
of Great Britain made no demand upon the 
government of this country previous to the 
examination before the commission. They 
presented no papers to the president, pm-- 
porting to be copies of depositions which 
charged any crime. The president issued no 
warrant to the commissioner to have him in- 
vestigate the case. But in the case of the 
relator, the government of Great Britain did 
make demand upon the government of this 
country that the relator must be delivered up 
to them, and accompanied that demand with 
papers charging the relator with the crime of 
forgery, committed in London, and purport- 
ing to be a copy of .a complaint, under oath, 
made to a magistrate having jurisdieiion and 
power to act. Upon the receipt of these pa- 
pers by the president, he issued his warrant 
to Commissioner Nelson to investigate the 
case. By issuing this warrant the govern- 
ment of this country recognized and acknowl- 
edged the papers to be genuine, and that the 
.foreign magistrate had jurisdiction over the 
crime as charged, and power to act as he had 
assumed to act. By requiring Commissioner 
Nelson to investigate the facts, the govern- 
ment of this country admitted that the pa- 
pers were genuine; that a complaint under 
oath had been made in pursuance of the 
treaty; for Commissioner Nelson could not 
investigate the facts until such complaint, on 
oath, had been made. When these papers, 
which purported to be copies of certain pro- 
ceeding had before the foreign magistrate, 
were presented by the British minister to the 
government of this country, the good faith 
of his nation was pledged that the foreign 
magistrate, before whom the originals were 
taken, had authority to act, and had jm-is- 
diction over the crime charged, and that the 
facts stated in them were true. They were 
received by this government upon that pledge. 
And this is sufficient to establish the fact, not 
only that Henry Muggeredge was an alder- 
man and justice of the peace for the city of 
London, but also the further facts, that he 
had jurisdiction over the crime chai-ged, and 
power to administer oaths to the persons who 
gave their depositions before him. And the 
authority and jurisdiction of the said Mug- 
geredge being thus proved, these papers, exe- 
cuted before him, fully proved that a com- 
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plaint on oath was made against the relator, 
charging him with having committed the 
crime of forgery in London, before Commis- 
sioner Nelson issued a warrant for his ar- 
rest. See opinion of Judge Nelson in Case 
of Kaine, 14 How. [55 U. S.] 145. 

It is further claimed by the relator that 
there was no evidence of any kind before 
Commissioner Nelson to prove that he had 
committed the crime of forgery, as set forth 
and charged in the complaint under oath. 
The evidence that was submitted to Commis- 
sioner Nelson were copies of certain deposi- 
tions upon which an original warrant in Lon- 
don had been granted by Henry Muggeredge, 
alderman and justice of the peace for the city 
of London, and which constitute the com- 
plaint on oath, certified under the hand of the 
said Muggeredge, and attested by the person 
producing them to be true copies of the orig- 
inal depositions, and this was the only evi- 
dence before him of the criminality of the re- 
lator. Such copies are, by the act of con- 
gress of the 12th of August, 1S4S, made evi- 
dence in a case of this kind, upon a hearing 
before a commissioner, upon the return of a 
warrant of arrest, as well as to prove that a 
complaint on oath had been made. It has 
been already shown that the action of the 
two governments upon the demand made by 
the British minister for the extradition of 
the relator, afforded sufficient proof that Hen- 
ry Muggeredge was not only an alderman 
and justice of the peace for the city of -Lon- 
don, but that he had jurisdiction and author- 
ity over the offence charged, and. power to 
administer oaths and take depositions. And 
it has been proved that the papers produced 
as copies were true copies of the original dep- 
ositions taken. These depositions go to prove 
-that the relator— he being in the employ of 
Mcintosh & Co., as their clerk— did, without 
any authority from them, and in fraud of 
their rights, endorse their name in the simili- 
tude of the handwriting of one of the pait- 
ners, to a bill of exchange payable to their 
order at the Bank of England, and did pro- 
cure from the bank the amount of said bill, 
and immediately thereafter absconded to this 
countrj'. The facts, then, in these deposi- 
tions, tend and go to prove, and are evidence 
to prove, that the offence charged has by the 
relator been committed. But it is claimed by 
the counsel of the relator that no depositions 
taken in England, or copies of any such dep- 
ositions, would or could be evidence before 
Commissioner Nelson; that on the trial of the 
case he should have disregarded and rejected 
them, for the reason, as he alleges, that the 
law of congress authorizing this kind of testi- 
mony is a nullity; that it is void, opposed to 
the treaty, and unconstitutional. By the treaty 
the United States stipulated that they would, 
upon a certain kind of proof being produced 
to establish the crime of forgery committed 
in Great Britain, by any one who should fly 
to this country, deliver up, to the author- 
ities of the country where the offence was 
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committed, the individual charged with the 
crime, that he might there be tried. That 
treaty became the law of the land. But it 
did not prevent the congress of the United 
States from mailing further enactments on 
the same subject, unless such further enact- 
ments annulled or restricted the stipulations 
contained in the treaty; and I cannot con- 
ceive how the act of August 12, 1848, either 
annuls or restricts any of the stipulations in 
that treaty contained. The law of congress 
does not, in any way, interdict or restrain 
the engagements of the treaty; and as it 
does not and is not opposed to the provisions 
of the constitution, it was in the competency 
of congress to pass it. Judge Betts, when the 
Case of Kaine was before him, acknowledged 
the validity of this act of congress. When 
that case was before Judge Nelson, he ac- 
knowledged its validity. And when the case 
was before the supreme court at Washington, 
the judges there acknowledged its binding 
force. The law must, therefore, be consider- 
ed a valid law. And being so considered, 
, there was evidence before Commissioner 
Nelson to prove that the crime of forgery, as 
charged against the relator, was by him com- 
mitted in London. 

The counsel for the relator further claims 
that, if there was evidence before Commis- 
sioner Nelson to establish the charge that 
he was called upon to investigate; that that 
evidence was not sufficient to establish such 
chai-ge; that he erred when he found that 
the evidence was deemed by him sufficient 
to sustain the- charge; and that, therefore, 
the relator ought not to be holden under the 
warrant of commitment which he issued. 
The fii'st question that presents itself on this 
branch of the case is, what right had I to 
interfere, even if I should be of the opinion 
that he erred in judging of and weighing 
the evidence, when he found that the evi- 
dence was deemed by him sufficient to es- 
tablish the charge he was called upon to in- 
vestigate? Commissioner Nelson has the 
same authority, in a. matter of this kind, as 
a judge of the supreme court would have, 
had he undertaken to investigate the charge. 
And I have no more right to sit in judgment 
on the opinion by him framed, that the evi- 
dence was deemed by him sufficient to sus- 
tain the charge, when there has been any 
legal evidence before him to prove the 
charge, than I should have to sit in judg- 
ment on the opinion of a judge of the su- 
preme court in a case under the like circum- 
stances. I have no such power given to me 
by the law; and I have no disposition to 
exercise a power to discharge upon a habeas 
corpus, or to attempt to esercise such power, 
unless it is given to me by law. The act 
of congress, in prescribing the duties and 
the powers of the commissioner, provides 
that "if on such hearing the" evidence be 
deemed sufficieut by him (the commissioner) 
to sustain the charge, under the provisions 
of the proper treaty," it shall, among other 



things, be his duty to issue his warrant of 
commitmrait of the person accused, to wait 
the determination of the president, whether 
or not he will, upon the evidence taken be- 
fore the commissioner, issue a warrant of ex- 
tradition. Where there is any legal evidence 
before the commissioner to establish the 
charge, and that legal evidence is deemed by 
him sufficient, no matter how many others 
may deem it insufficient, and he grants a 
warrant of coijimitment, that commitment 
must stand, and no judge has a right to dis- 
regard it, or to render it ineffectual, at least 
not until the expiration of two calendar 
months after it shall have been issued. In 
such a case no one can revise the opinion of 
the commissioner but the president The 
president* has that power. If he should be 
of the opinion that the evidence taken before 
the commissioner on the hearing was not suf- 
ficient to sustain the charge, then it would 
be his duty to withhold a waiTant of extra- 
dition. If he should be of the opinion that 
it was sufficient, then it would be his duty 
to grant such warrant The necessities of 
the case, therefore, do not require that I 
should express an opinion upon the suffi- 
ciency of the evidence upon the hearing be- 
fore the commissioner. As that evidence has 
been produced before me, however, I will 
state that, in my judgment, it was sufficient 
to hold the relator to a trial, and that the de^ 
termination of the commissioner was fully 
authorized and justified. It was his duty to 
decide as he did. I will not give my reasons 
for this opinion, for I do not feel disposed to 
furnish an argument which may be used by 
others against the relator on the trial. His 
youth and apparent simplicity would induce 
me rather to aid in his acquittal than to aid 
in his conviction. My duty, however, co'm- 
pels me to declare that he must remain in 
the custody of the marshal, under the war- 
rant of commitment issued by Commissioner 
Nelson, in pursuance of the requirements 
thereof. 



Case "No. 6,324. 

HEINE V. APPLETON et al". . 

[4 Blatchf. 125.] i 

Circuit Court, S.' D. New York. Dec. 24, 1857. 

Copyright — Exclusive Kight to Sketches Made 
While in Employ op Goverxment. 

1. The plaintiff, an artist, accompanied the 
expedition to Japan, fitted out by the United 
States government as a master's mate, and 
signed the shipping articles, and received pay in 
that capacity, with the distinct understanding 
that all sketches and drawings he might mate 
were to be the exclusive property of the govern- 
ment. He made sketches and drawings which 
were, on his return, incorporated, .with his as- 
sent, in a report of the expedition, made to the 
navy department, and congress ordered a large 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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number of copies of the report, containing prints 
and engravings made from snch sketclies and 
drawings, to be published for distribution. Aft- 
erwards, the plaintiff undertooJi to obtain a copy- 
right for some of the prints and engravings so 
incorporated in the report to the navy depart- 
ment. Hdd, that he was not author or propri- 
etor of the prints and engravings, in siieh a 
sense as to be capable of acquiring an exclusive 
right to the same, at the time he undertook to 
do so, and that they had been given to the pub- 
lic. 

2. But, in tills case, even if the plaintiff were 
the proprietor of the copyright of tiie prints and 
engravings in question, he had been employed 
and paid by the defendants to prepare some of 
the prints for publication by them, and he could 
not now be allowed to ask that the sale of the 
prints he had so prepared should be stopped by 
injunction. 

In equity. 

This was a.n application for a provisional 
injunction. The plaintiff [William Heine], by- 
profession an artist, accompanieii tlie late 
expedition to Japan and the China seas, which 
was fitted out by the government of the 
United States, and was under the command 
of Commodore Perry, of the United States 
navy. He was shipped as a master's mate, 
and served as such, on board of one of the 
public ships whicli accompanied the expedi- 
tion. During the expedition, he made several 
ori^nal sketches, and drawings of many of 
the prints and illustrations, whicli were incor- 
porated in the report made by Commodore 
Perry to the secretary of the navy, and pub- 
lished in large numbers, by order of congress, 
under the title of "A Narrative of the Expedi- 
tion of an American Squadron to the China 
Seas and Japan, Performed in the Years 1852, 
1853 and 1854, under the Command of M. C. 
Perry, United States NaTy; Compiled from 
the Original Notes and Journals of Commo- 
dore M. C. Periy and His Officers, at His Re- 
quest, and under His Supervision, by Francis 
L. Hawks, D.D., LL-D., &e." For certain of 
the prints and illustrations so incorporated in 
the report of Commodore Perry to the secre- 
tary of the navy, and published by order of 
congress, the plaintiff, in .Tune, 1856, obtained 
from the clerk of the district com't of the 
United States for the Southern district of New 
York, a certificate of copyright, as author and 
proprietor. This was after the report had 
been made to the secretary of the navy, and 
after it had been ordered to be published by 
congi-ess. The defendants [William H. Apple- 
ton and others], in July, 1856, published two 
several editions of the report so made to the 
secretary of the navy, in both of which were 
contained the prints and illustrations in ques- 
tion. One of the editions so published by the 
defendants was precisely like, both in form 
and in matter, (with the exception of the title 
page,) the work published by order of con- 
gress. The defendants, about the same time, 
published another work, which contained the 
prints and illustrations in question. The 
plaintiff now 'brought his bill, in which, among 
other things, he prayed that the defendants 
might be enjoined against selling or otherwise 



disposing of any of the works so published 
by them, in which were contained any of the 
prints or illustrations so daimed by the plain- 
tiff as author and proprietor. 

Dexter A. Hawkins, for plaintiff. 
William Emerson, for defendants*. 

INGERSOLL, District Judge. The view I 
take of this case renders it unnecessary to 
consider it in some of the aspects in which it 
has been presented. It can be satisfactorily 
disposed of by considering two questions only: 
First. Was liie plaintiff, at the time he ob- 
tained a certificate of copyright, entitled to 
the exclusive right to the prints and illusti-a- 
tions in question, as author and proprietor? 
Second. Admitting that he was, are there any 
facts In the case, which should restrain the 
court from granting the injunction prayed 
for? 

That the plaintiff made the original sketches 
and drawings of the prints and illustrations 
in question, admits of no doubt. But, not- 
withstanding this, he was not an author or 
proprietor of the prints and illustrations, in 
such a sense as to be capable of acquiring an 
exclusive right to the same, at the time the 
certificate of copyright was granted. This 
appears very clear by the affidavits inti'oduced 
on the part of the defendants. Previous to 
the sailing of the expedition to Japan, the 
plaintiff applied to Commodore Perrj', to be 
employed as an artist, and to accompany the 
expedition, as such. He was informed by the 
commodore, that congress had' made no pro- 
vision for an artistic or scientific department, 
and that he could not be employed. He re- 
newed his application, and finally the com- 
modore consented to receive him in the capa- 
city of a master's mate, on condition that he 
should sign the shipping articles as such mas- 
ter's mate, and do whatever duties might be 
required of him, and be subject to all the rules 
and regulations of the squadron. When the 
commodore consented that the plaintiff might 
join the expedition, he informed him that all 
the sketches and drawings which should be 
made by any one attached to the expedition 
were to be the exclusive property of the gov- 
ernment of the United States, and that no one 
could appropriate to his own use any sketch 
or drawing that might be made. To this the 
plaintiff gave his assent, and he joined the 
expedition as master's mate, and received pay 
as such, with the distinct understanding that 
the sketches and drawings which he might 
make were to be the exclusive property of the 
government of the United States. Although 
the plaintiff was shipped as master's mate, 
his chief duty was to make sketches and draw- 
ings for the government. Upon the return of 
the expedition to this coimtry, the 'sketches 
and drawings whicn the plaintiff made, were, 
with his assent, incorporated in the report 
made by the commodore to the secretary of 
the navy, and were placed at the disposal of 
congi-ess; and congress, long before the cer- 
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tificate of copyright was obtained by tbe 
plaintiff, ordered a large number of copies of 
the report, containing tlie prints and engrav- 
ings made from the original sketches and 
drawings, to be published for disti-ibution. 
Under these circumstances, the plaintiff was 
not such author of the prints arid engravings 
in question, as to be able to acquire an ex- 
clusive right to the same as author or pro- 
prietor, Dy virtue of the certificate of copy- 
right which he obtained. The sketches and 
di*awings were made for the government, to 
■ be at their disposal; and congress, by order- 
ing the report, which contained those sketches 
and drawings, to be published for the benefit 
of the public at large, has thereby given them 
to the public. 

,^<But, even if the plaintiff had an exclusive 
right to the prints and engi-avings in ques- 
tion, by virtue of the certificate of copyright 
which he obtained, there are certain facts 
which have appeared in evidence, which 
would resti-ain the court from granting the 
preliminary injunction now aslied for. The 
certificate of copyright was obtained by the 
plaintiff early in the summer of the year 
1856. The seveiul worLs of the defendants, 
now sought to be enjoined, were, published by 
them in the summer of the year 1S5R, and 
soon after the plaintiff obtained his certificate 
of copyright. One of these works is a quarto 
edition of the Expedition to Japan, the same 
as published by order of congress. Another is 
an octavo edition of the same work. As early 
as January, 1856, the plaintiff met, by ap- 
pointment, the .Rev. Dr. Hawks, who -\vrote 
the narrative of the Expedition to Japan, for 
the purpose of selecting sketches to appear in 
the octavo edition of the work, then about to 
be published by the defendants. No mention 
was made by the plaintiff of any claim to 
copyright on his part; and it was understood 
by Dr. Hawks, that any of the drawings 
which should be selected were to be used for 



the octavo edition of the defendants' workj^^their functions, the courts, in a clear case of 



At a subsequent period, the plaintiff was em- 
ployed by the defendants, to reduce several 
drawings from the size of the quarto edition 
to that of the octavo edition, for which serv- 
ice he was to be paid by the defendants, and 
l^ere is no complaint that he never was paid, 
^^lie plaintiff thus aided in the publication of 
some of the works of the defendants. When 
he thus aided in their publication, he made no 
daim of copyright. It would be inequitable 
now to permit him, when he has been paid to 
aid in their publication and sale, and has 
thus aided in their publication, with a view 
to their sale, to stop their sale, even if he had 
a valid copyright in them. By aiding in their 
publication, he agi*eed to their publication, 
and, by agreeing that they might be pub- 
lished, he agi'eed that they might be sold; 
and he cannot now, with success, ask that tlie 
defendants may be resti*ained from doing that 
which he has agreed they may do. The mo- 
tion for a preliminary' injunction must, there- 
fore, be denied. J 



Case K"o. 6,SS5. 

HEINE T. LEVEE COM'RS. 

[1 Woods, 246.] 1 

Circuit Court, D. Louisiana. April Term, 
1872.2 

Specific Perfohmanoe — Taxation — Power of 

TTnitjed States Court to Order — Bosns 

OF Parishes in Louisiana. 

1. When every part of a contract has been ex- 
ecuted except the payment of money, the rem- 
edy at law (if one exists) is fully adequate to 
the case; for by an action at law it is precisely 
the unpaid money which is recovered, with, per- 
haps, damages for its detention. 

[See note at end of case.] 

2. A bill in equity against a board of levee 
commissioners to obtain, by means of the en- 
forcement of the levy, and collection of a tax 
\ij them, payment of money due on bonds, 
which they had issued under authority of an act 
of the legislature, and which directed them to 
levy an annual tax to pay the interest, and to 
create a sinking fund for the payment of the 
principal of the bonds, cannot be maintained as 
a bill to enforce the specific perform anoA Af « 
contract. 

[See note at end of case.] 

3. Nor can such a bill brought by the hold- 
ers of the bonds against the board of levee com- 
missioners be. maintained as a bill for an ac- 
count. 

4. A court of equity has general jurisdiction 
of liens, inasmuch as a court of law cannot, ex- 
cept by execution, order a sale of the property 
which is subject to the lien, and cannot conven- 
iently distribute the proceeds to those who may 
be entitled thereto. 

5. The power of taxation belongs to the leg- 
islative department of the government. The 
judicial department has no general jurisdiction 
over the subject, 

[Cited in U. S. v. City of New Orleans, Case 
No. 15,871: Northern Pac. R. Co. v. Traill 
Co., 115 U. S. 600. 6 Sup. Ct. 201; Thomp- 
son V. Allen Co., 115 U. S. 530, 6 Sup. Ct. 
143.] 

[See note at end of case.] 

6. If officers who^are charged with the duty 
pf laying or collecting taxes, refuse to perform 



failure, and at the instance of a party directly 
interested, can, by the prerogative writ of man- 
damus, compel them to perform acts which are 
ministerial, as distinguished from those which 
are judicial or discretionary. 
[Cited in U. S. v. City of New Orleans, Case 
No. 15,871; Meriwether v. Garrett, 102 tJ. 
S. 517.] 

7. The power of compelling parties, after a 
judgment has been rendered, to pay the amount 
thereof, or of raising the money by the sale of 
their property, is an entirely distinct power from 
that of taxation, and is the special prerogative 
of the courts. 

[See note at end of case.] 

8, A bill praying that a board of levee com- 
missioners, the state district judge or a receiver 
or commissioner to be appointed by the court, 
be required to X^yj a tax for the purpose of rais- 
ing the money alleged to be due to complainants, 
in a case where no judgment has been obtained, 
cannot be maintained, 

[See note at end of case.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit judge, and here reprinted by permission.] 

2 [Affirmed in 19 Wall. (86 TJ. S.) 635.] 
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[This was a biR in equity by Amand Heine, 
Michael Heine, Hippolite Piquet, and A. 
Tattet, bondholders, against the board of 
levee commissioners for the levee district 
parishes of Madison and Carroll. Heai-d on 
demurrer to the bill.] 

Thomas Allen Clark and Thomas L. Bayne. 
for complainants. 

John A. Campbell, S. R. "Walker, C. L. 
Wallcer, J. G. Seale, and J. E. Leonard, -for 
defendants. 

BRADLEY, Circuit Justice. This biU is 
filed by the holders of bonds issued by the 
levee commissioners, defendants, to compel 
them to levy a tax as required by law, to pay 
the interest due on said "bonds, and the in- 
stallments due on the sinking fund provided 
therefor. The defendants have filed a de- 
murrer. 

It is unnecessary to examine several inter- 
esting questions that were raised In the argu- 
ment of the cause. It maybe disposed of by a 
reference to the main point involved, the 
general equity of the bill. The power of 
taxation belongs to the legislative branch of 
government The judicial department has no 
general power over the subject* If the offl- 
cei-s, who are charged with the duty of laying 
or collecting taxes, refuse to pei'form their 
functions, the courts, in a clear case of fail- 
m-e, and at the instance of a party directly 
interested, can, by the prerogative writ of 
mandamus, compel them to perform acts 
which are ministerial, as distinguished from 
those which are judicial or discretionary. 
This is all that the judicial department can 
do on the subject, unless the legislature has 
expressly conferred upon it further powers. 
No such power seems to have been conferred 
in the present case. The power of compel- 
ling parties in judicial proceedings to pay 
sums of money awarded against them, or, of 
raising the money by a sale of their goods, 
lands and other assets, is an entirely distinct 
power from that of tixation, and is the spe- 
cial prerogative of the courts, by which they 
are enabled to enforce their judgments. But 
this power is never exercised until a judg- 
ment has been rendered; and is then exer- 
cised directly upon the person of the debtor, 
commanding him to pay, and attaching his 
person on h's failm-e to comply; or directly 
upon his property by seizm-e and sale. In 
this case no judgment has been obtained; 
and the prayer of the bill is, not to issue an 
execution for the seizvire and sale of the 
pi-operty, but to require the board of levee 
commissioners for the levee disti'ict in the 
parishes of Madison and Carroll, or the judge 
of the Thirteenth judicial district or a re- 
ceiver or commissioners to be appointed by 
the court, to levy a tax for the purpose of 
.raising the money alleged to be due to the 
complainants. I am not aware of any prece- 
dent for such a bill, and am of opinion that 
it cannot be maintained. Where a political 



district is incorporated and becomes liable 
to pecuniary obligations, the corporation may 
be sued and judgment may be rendered for 
the debt Execution may then issue against 
the property of the corporation; but if it 
have no property, the creditor has no remedy 
except to apply for legislative aid. The leg- 
islature usually extends its aid in such cases, 
by directing special proceedings to be had in 
order to raise the amount of the judgment 
by taxation. But no such legislaOon is re- 
ferred to in this ease. The bill must be dis- 
missed. 

This cause was afterwards argued on a mo- 
tion for rehearing by Mr. Clarke and Mr. 
Campbell at chambers, in Washington City, 
before ]yir. Circuit Justice BRADLEY, who 
expressed his views of the case more fully in 
the following opinion: 

The complainants are holders of certain 
bonds of the defendants, dated April 1, 1859, 
and issued about that period. They file this 
bill on behalf of themselves and other bond- 
holders, for the purpose of obtaining pay- 
ment of these bonds or the interest due there- 
on, by means of a tax to be assessed upon 
the levee district represented by the defend- 
ants, consisting of the alluvial lands of Madi- 
son and Carroll parishes, or for such other 
relief as the coiurt can grant It appears by 
the bill, that on the 10th day of March, ISob 
[1 Laws La. 12], the legislature of Louisiana 
passed an act by which the board of levee 
commissioners for the levee district in the 
parishes of Madison and Carroll was invest- 
ed with corporate powers, and authorized to 
issue bonds to the amount of $400,000 to en- 
able it to take up its outstanding liabilities. 
The bonds were not to run longer than eight 
years, and the board was directed to levy an 
annual tax on the district to pay the interest 
and create a sinking fund for meeting the 
principal; the tax to be five cents per acre 
on the alluvial lands, and a sufficient percent- 
age on the state and mill tax to raise in the 
whole $70,000 the first year, and $65,000 ms 
subsequent years. One of the New Orleans 
banks was to be selected as the fiscal agent 
of the board, to receive and disburse the 
moneys. If the levee commissioners should 
neglect to levy the tax, it was to be levied 
by the judge of the district, in connection 
with the several parish recorders. Under this 
act the board issued its bonds to the pre- 
scribed amount, and the proceeds thereof 
were applied to the purposes for which they 
wereauthorized; and the complainants became 
the holders of a large amount of the loan. The 
board assessed the prescribed tax in October, 
1859, and in May, 1861, but no tax has ever 
been levied since, although repeated applica- 
tions for that purpose have been made to the 
board and to the district judge. In March, 1867, 
the legislature, to relieve the parishes, au- 
thorized the board of levee commissioners to 



[11 Fed. Cas. page 1035] 

issue new bonds for the arrears of interest, 
and to extend original bonds for a period of 
twenty-five years; and reduced tlie annual 
assessment to $55,000. This arrangement was 
accepted by the bondholders and carried out 
by the levee commissioners. But no money 
has ever been raised, and the levee commis- 
sioners have pretended to resign their offices; 
and as a corporation, they have no property 
on which execution can be levied. The bill 
prays for an account, and an assessment of- 
the necessary tax for paying the arrears due 
on the bonds; and, in case of refusal on the 
part of the commissioners and the district 
judge, that commissioners or a receiver may 
be appointed by the court to levy the tax. 
To this bill the defendants demurred, and on 
argument in May last, a decree was made 
dismissing the bill. A rehearing having been 
granted, the case has now again been ar- 
gued before me. 

At the first view it strucls: me as unusual to 
file a bill in equity for the mere collection of 
money due on a bond. The obvious remedy 
seemed to be an action at law. The allega- 
tion of apprehended difficulties in obtaining 
satisfaction of a judgment, if one were ob- 
tained, did not seem to me sufficient excuse 
for omitting to obtain one. A decree for 
compelling the defendants to levy a tax seem- 
ed tantamount to a mandamus under a. differ- 
ent name; and the alternative of appointing 
commissioners or a receiver to levy the tax 
under the 'direction of the court, especially 
before the recovery of a judgment at law, 
seemed lilie an assumption of the taxing pow- 
ers which belong exclusively to the legisla- 
tive department. But the counsel for the 
complainants has very strenuously insisted 
that there are grounds on which the bill 
may be sustained. Amongst others, he con- 
tends that it may be rested on the doctrine of 
specific performance; that the statute of 1859 
raised an implied contract, on the part of the 
levee commissioners, to levy an annual tax 
for defraying the interest and the installments 
of the sinking fund accruing on the bonds; 
and that this contract could be specifically 
enforced. It seems to me that the- whole 
contract of the board with the complainants 
is contained in the bonds. It is simply a 
contract to pay money. It was the duty of 
the board, it is true, as officers of the levee 
district, to levy the tax. But this was a du- 
ty imposed by law — equivalent (and no more) 
to the duty of ordinary parish or county offi- 
cers, to levy the necessary taxes for dis- 
charging the liabilities and meeting the wants 
of their several jurisdictions. The statute 
may be a contract on the part of the state 
with the bondholders; but it is not a con- 
tract on the part of the levee commissioners. 
It simply imposed on them an administrative 
duty as public officers. Regarding the con- 
tract of the levee commissioners as a con- 
tract for the payment of money only, and 
binding at law, I can find no authority for 
decreeing its specific performance. The cas- 
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es referred to, in which contracts for the pur- 
chase of stock, debts, and other chattels, 
have been enforced, have always had In them 
the circumstance of the defendant's refusal 
to accept the purchased articles and carry out 
his purchase. It was to enforce the pm:- 
chase, and to obtain the price as a conse- 
quence, that the decree was sought. Had the 
articles been delivered and accepted, an ac- 
tion at law would have lain for the price, 
and chancery would have had no jurisdiction. 
The cases would then have been more like 
the present case— simply a claim for money 
on an executed consideration. 

The case of Buxton v. Lister, 3 Atk. 3S3, 
which was much relied on, was one in which 
the defendants repudiated their contract, by 
refusing to cut and take the timber which 
they had agreed to purchase, so that the com- 
plainant could not recover the price, but 
could only maintain an action for damages 
for the breach of the contract. Lord Hard- 
wicke entertained the bill, which he would 
not have done for the mere recovery of the 
price. The other cases referred to imder 
this head are all to the same effect When _ 
every part of a contract has been executed 
except the payment of money, the remedy at 
law (if one exists) is fully adequate to the 
case; for by an action at law, it is precisely 
the unpaid money which is recovered, with, 
perhaps, damages for its detention. "The 
ground of "this jurisdiction," says a late writ- 
er, referring to specific performance, "be- 
ing the inadequacy of the remedy at law,. it 
follows that where that remedy is adequate, 
chancery will not interfere to compel specific 
performance. It is on this ground that the 
court refuses generally to entertain suits in 
respect of government stock or chattels, and 
in all cases where the contract is satisfied by 
a mere payment of money." Fry, Spec. Perf. 
p. 6. But even if the bonds had contained 
a covenant to levy the tax prescribed by the 
statute, I question whether the contract could 
have been specifically "enforced. It would 
have amounted to notiiing more than a cove- 
nant to raise the money in a particular way, 
which (unless something be hypothecated or 
pledged) can hardly be a ground for a specific 
performance. Suppose that John Doe gives 
me his bond for ten thousand dollars, payable 
in ten equal annual installments, with inter- 
est, and agrees to raise the money by cutting 
the wood on five acres of his timber land 
each year, and fails to do it, can I file a bill 
for specific performance? Must I not sue at 
law on my bond? Does the special manner* 
in which he agrees to raise the money lay 
any foundation for an equitable proceeding? 
I think it does not. In my judgment, there- 
fore, this bill cannot be sustained as a bill for 
a specific performance. If it could, why 
should not such a bill be resorted to for the 
collection of all debts against municipal cor- 
porations-? Their liabilities have to be dis- 
charged by means of taxation, and it is the 
legal duty of their officers to lay the taxes to 



HEINE (Case No. 6,325) 



[11 Fed. Cas. page 1036] 



do it Why compel their creditors to sue at 
law -n'hen they could take the short course 
of a bill to compel an assessment of taxes 
and payment at once? 

Another ground on which it is urged that 
the bill may stand is, that of account. But 
I fail to perceive its admissibility. The 
fundamental idea of an account is, that the 
accountant has received moneys of the claim- 
ant which he ought to pay over. The mon- 
eys received by a bailiff, agent, receiver, 
trustee, etc., are not his own. They do not 
become his. They belong to his principal, 
and for them he should account. Mutual ac- 
counts of debts and credit have also (though 
somewhat inaccurately), been added to the 
general head of account. But, generally 
speaking, a mere debt is not ranked under 
that head; that is, it cannot be proceeded 
for by an action or a bill for an account. 
Now, here, there is nothing but a debt due. 
Nothing is charged to be held by the defend- 
ants for the complainant by way of agency, 
trust, or other fiduciary relation. The man- 
damus cases referred to do not apply. In 
all the county bond cases cited from the Re- 
ports of Howard and Wallace, judgments 
had been first obtained, and then writs of 
mandamus were sought to compel the county 
officers to perform their clear duty levying 
the tax requisite to pay the judgments. No 
mandamus is sought in Lhis case, and if 
there were, none could be granted on this 
bill. But the counsel for the complainants 
contend that they have a lien or privilege 
upon the lands of the levee district for the 
payment of these bonds, and that this court 
can enforce that lien. It is true, as suppos- 
ed, that a court of equity has general juris- 
diction of liens, inasmuch as a court of law 
cannot (except by execution) order a sale of 
the property which is subject to the lien, 
and cannot conveniently distribute the pro- 
ceeds to those who may be entitled thereto. 
But I have not been able to perceive any lien 
or privilege existing in this case. The lands 
referred to are not under mortgage to the 
complainants. The act Of 1859 does not 
make the bonds a lien on them. It only au- 
thorizes a tax to meet the installments ac- 
cruing; and this tax is not directed to be 
levied solely on the lands; it is partly per- 
sonal. By the general laws of the state, 
when these bonds were issued, it is true, 
riparian owners were bound to keep up and 
repair levees on or in front of their lands; 
and in case of their failure so to do, it was 
made the duty of the police jury of the par- 
ish to have the necessary repairs made, ei- 
ther by a requisition on other planters in 
the neighborhood, or by adjudicating the 
work to the lowest bidder; and the parties 
doing the work (as well as the parish) had 
as security for repayment, a privilege on 
the property to whose levees the work was 



done in preference to other creditors. Civ. 
Code, ai-t. 3216; Act 1829, §§ 31, 40. But the 
special laws relating to the parishes of ilad- 
ison and Carroll, took the duty of repairing 
the levees out of the hands of the riparian 
proprietors, and imposed it upon the board 
of levee commissioners, subjecting the lands 
and inhabitants benefited to an annual tax 
to be assessed by the commissioners, for 
the purpose of raising a general fund to pay 
all expenses incident to all levee construc- 
tions and repairs in the district. Therefore 
the land owners are not delinquent as re- 
gards the levees. Their whole duty con- 
sists in paying the taxes when they are law- 
fully assessed; and the lands themselves 
are no longer subject to a lien or privilege 
for the work done. "What the court would 
do on a creditor's bill filed after judgment 
at law, to aid the complainants in obtaining 
satisfaction, is not now the question. 
Whether, if every effort to get an assess- 
ment made, should fail, the court would put 
forth its hand and find a remedy, or whether 
fm'ther legislation would be necessary to en- 
able it to do so, I am not called upon to de- 
cide. I am satisfied that the bondholder, 
simply as such, have no equity upon this bill. 
In this view of the case, it is unnecessary 
to examine the objection raised by the de- 
fendant's counsel against the claim of the 
complainants, on the ground that it is retro- 
spective in its character, and that a retro- 
spective tax (that is, a tax which ought to 
have been levied in previous years, and was 
not levied) cannot be levied. It may be re- 
marked, however, that the English parish 
cases x'eferred to as authority for this propo- 
sition are hardly applicable, inasmuch as 
there, the parish officers had no authority to 
borrow money on the credit of the parish, 
and, of com-se, none to raise a tax to pay 
loans. But, in this case, the legislature ex- 
pressly authorized the loan to be made, and 
its authority to do so cannot be questioned. 
I am still of opinion that the bill must be dis- 
missed, and the decree is therefore affirmed. 
The clerk will enter a decree accordingly. 

[NOTE. From this decree the complainants 
appealed to the supreme court (19 Wall. [80 U. 
S.] 655), where, iu an opinion by Mr. Justice 
Miller, the decree of the circuit court was af- 
firmed. Mr. Justice Clifford and Mr. Justicej 
Swayne, however, dissented, and Mr. Justice 
Bradley did not siL It was held that the pow- 
er of taxation was a legislative, and not a ju- 
dicial, function." It was not possible to treat 
the bill as a petition for a writ of mandamus, 
for to do that would be to ignore the line be- 
tween equitable and common-law jurisdiction. 
Because a creditor cannot collect his debt at 
law, it is not the duty of a court of equity to 
devise a means of collection for him. Nor could 
the claim of the appellants be enforced on the 
ground of a lien, because taxes not assessed 
are not liens. Specific performance will be de- 
creed only when, aside from real-estate con- 
tract, there is no adequate compensation to be 
had at law.] 
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Case mo. 6,326. 

HEINECKE V. RAWLINGS et al. 

[4 Cranch, O. 0. 699.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

APPKENTIOESHIP — IXDESTDRE — AGB. 

A stranger to the indenture of apprenticeship 
cannot talie advantage of the omission to insert 
the age of the apprentice. 

Case for enticing and harboring the plain- 
tiff's apprentice. 

The plaintiff [Samuel Heinecke] offers, in 
evidence, the indenture, under seal of Joseph 
E. White, the apprentice, Ambrose White, 
his father, and the plaintiff, by which the ap- 
prentice, -with the consent of his father, binds 
himself, as apprentice, to the plaintiff, to 
learn the art and mystery of a tailor, for 
three years, from the 2d of January, 1833. 

Mr. Brent, for defendants [Rawlings and 
Langdon], objected that the age of the ap- 
prentice is not stated in the indenture, nor 
does it appear thereby, that he was a minor, 
as required by the 4th section of the Mary- 
land act of 1793 (chapter 45). Ballard v. 
Edmondston [Case No. 817]. 

Mr. Bradley and Mr. Lee, for plaintiff, cit- 
ed the 7th section of the same act, which 
provides, that, "in case the contract, wheth- 
er defective in form or not, hath been partly 
executed," "the master or mistress of any 
apprentice may detain the said apprentice in 
his or her service till such apprentice is or 
shall be discharged by the court aforesaid; 
and the said master or mistress may main- 
tain such action against strangers, as if such 
apprentice had been legally bound to serve." 

Mr. Brent, in reply, contended, that this in- 
denture was not defective in form only, but 
in substance, and that therefore the 7th sec- 
tion of the act was not applicable to the case. 



THE COURT (nem. con.) was of opinion, 
that the objection to the validity of the in- 
denture, because the age was not inserted 
therein, cannot be made by a stranger. As 
to him, the indenture is, under the 7th sec- 
tion of the statute, valid until set aside by 
the com*t und«: the provisions of the same 
statute. Verdict for the plaintiff, $16. 



HEINEGAN (UNITED STATES v.). See 
Case No. 15,340. 

HEINEKB (VAN NESS v.). See Case No. 
16,866. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 6,327) HEINRICH 
Case No. 6,3S7. 

HEINRICH V. I/UTHBR. " 

[6 McLean, 345.] i 

Circuit Court, Ohio.2 April Term, 1855. 

Patents— Infringes! ent — Tailobs' Sheaks. 

1. A patent is prima facie evidence of the 
right of the patentee. 

2. Where the patentee claims three distinct 
improvements, he must show himself entitled to 
each, to sustain an action. 

3. Since shears were invented, some contriv- 
ance has been used to stop the handles, so as 
not to strain the joints of the cutting knives. 
This has been done by the enlargement of the 
handles so as to come in contact at the proper 
point Several witnesses proved that a screw 
was used for this purpose, others have known 
wires to be used. 

4. The invention consists, not in avoiding the 
pressure of the joint of the shears, but in ac- 
complishing that result by a new means._ The 
beak which performs this office in the plaintiff's 
shears,- was cast in the handles of the shears, 
and is as permanent as any other part of the 
handle. There is no special claim in writing 
that the beak should be so made, but the draw- 
ing shows how it was a part of the upper handle, 
and the drawing is a part of the specifications. 

[This was an action by Rochus Heinridi 
against John Luther for the alleged infringe- 
ment of letters patent No. 1,092, granted to 
the plaintiff, Febj;uary 27, 1839.] 

Stanberry & Pai'ker, for plaintiff. 
Andrews & Swayne, for defendant 

THE COURT (charging jury). This action 
is brought against the defendant for infrin- 
ging the plaintiff's patent. It was issued to 
secure to the plaintiff an improvement in 
tailors' shears. The patent bears date the 
27th of February, 1839. The invention 
claimed, is: (1) The projection at the point 
of beak e, on the upper bow, as described. 
(2) The addition of the convex protuberance 
of, or swelling of f and g, on the right side 
of the upper and lower bows, so as to fill the 
palm of the hand in using the shears. The 
third is the concave lip h, on the left side of 
the upper bow, for the thumb to rest upon as 
described. 

To entitle the plaintiff to recover, these 
three inventions as claimed, must be found 
to have been invented by him as claimed. 
Before the patent 'is granted, the invention 
claimed is examined by one or more exam- 
iners skilled in the arts, and compared with 
the patents which have been issued in this 
and other countries; and if the invention is 
found to be new and useful, and the appli- 
cant swears that he is the first and original 
inventor, the patent is granted. And this 
gives to the patentee a prima facie right 

In this case the patent has been issued for 
the improvements above specified, so that if 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [District not given.] 
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the plaintiff shall fail to establish his right 
to either of the things specified, he will not 
be entitled to j-our verdict That the im- 
provement in the shears is useful, is abun- 
dantly shown. One evidence of this, as stat- 
ed by several of the witnesses, is, that wher- 
ever the improved shears have been known, 
they have been generally used. It is proved 
that the defendant, before the commence- 
ment of this action, manufactured and sold 
shears similar to those described in the plain- 
tiff's patent. On a comparison, several wit- 
nesses say the shears made by the defendant 
are the same in principle as the plaintiff's. 
The improvements, it is alleged, as specified, 
enable a person to hold the shears with a 
firmer grasp, by bringing the entire muscles 
of the hand and thumb in contact with the 
handles, and to use them with more power 
and greater ease than the ordinary shears. 
And that the beak e, which projects from 
the lower part of the upper handle, checks 
the action of the handles at the proper point, 
so as to avoid a strain at the joint of tlie 
shears. An objection is made that the plain- 
tiff abandoned his right to the public, by per- 
mitting his invention to go into .public use. 
But unless this use exceeded two years, be- 
fore he applied for his patent, there -is no 
abandonment A former patent, it seems, 
had been obtained by the plaintiff, embracing 
some of the improvements made to the han- 
dles of tlie shears, but these are not claimed 
in the present patent 

The principal controversy arises on the 
novelty of beak e, as appears on the drawing. 
From the first formation of shears, there has 
been some contrivance to prevent the strain 
on the joint of the cutting knives. This was 
generally effected by enlarging the upper and 
lower handles, so as to come together at the 
proper point But this required an addition- 
al weight in large shears used by tailors, by 
an increase in the size of the iron handles, 
so as to make the use of them unwieldy and 
tiresome to the hand. Several of the wit- 
nesses speak of shears, some one or more 
years before the date of the plaintiff's pat- 
ent, on which a screw was used to keep the 
bandies apart, answering the same purpose 
as the beak. Other witnesses say they have 
known wires to be used for the same thing. 
But the plaintiff contends the proof shows 
that the screw and wires were abandoned as 
useless, before the plaintiff's beak was in- 
vented. 

Now the invention does not consist in a 
resting point for handles, so as to avoid a 
strain upon the joint of the shears, for that 
was always guarded against by the enlarge- 
ment or shape of the handle, or by some oth- 
er mode. Neither the screw nor the beak, 
in this respect, produces a new result. But 
the invention consists in the beak, by which 
an old result is produced by new means. A 
knob of porcelain on a door is common. As 
porcelain was well known before it was so 



applied, and as knobs were common of other 
materials, the use of porcelain for this pur- 
pose gave no right to a patent. But if a new 
and useful mode of fastening the knob on the 
spindle was invented, that is a suflBcient In- 
vention for a patent And so in regard to 
the beak claimed by the plaintiff. If it be 
more substantial than the screw, being 
cheaper "and fastened to the handle of the 
shears in a new mode, different from the 
screw or the wire formerly used, it is an in- 
vention for whidi a patent may issue. I'he 
beak, you will observe, gentlemen, is cast 
with the handle of the shears, so that it is a 
part of the handle, and as durable as any 
other part of it It is true that in the vsrit- 
ten specifications the beak is not claimed to 
be cast with the handle, but there is a ref- 
erence to the drawing which shows how the 
beak is made, and the drawings are a part 
of the specifications. It is replied that the 
drawings would be the same if the beak 
were soldered on the handle. The model 
which the plaintiff was required to file in 
the patent office, when he applied for his 
patent, showed, as the shears used in evi- 
dence show, that the beak was cast. And 
it is considered that the drawing shows, with 
reasonable certainty, that the beak was a 
part of the handles of the shears, as perma- 
nently fixed as the thumb piece or the han- 
dles. As an evidence that neither the screw 
nor the wire was of any value is shown, it is 
contended, by the abandonment of both. 
What, then, was there in the screw which 
the plaintiff copied? There is nothing new 
in preventing the strain of the joint, and if 
the old mode of producing this result by a 
wire or a screw should be used, it would be 
no infringement of the plaintiff's patent; nor 
would there be an infringement if the ban 
dies were so enlarged, as formerly, to pro- 
duce this result The invention consists in 
the beak, which is made a part of the handle 
of the shears. In this the principle of the In- 
vention consists, and in nothing else. The 
parties have agreed that if the patent of the 
plaintiff should be sustained, the jury should 
find in damages a verdict for five hundred 
dollars. 

The jury returned a verdict for that sum. 



Case Wo. 6,328. 

HEINSHBIMEE. et al. v. SBCEA et al. 

[The case reported under above title in 3 N. 
B. R. 187 (Quarto, 46); 2 Am. X-aw T. 107; 1 
Chi. Leg. News, 345; 16 Pittsb. Leg. J. 8.5; 1 
Leg. Gaz. 46, — is the same as Case No. 12,729.] 



Case No. 6,329. 

In re HEIRSCHBERG. 

[The case reported under above title in 1 N. 
B. B. Q42 (Quarto, 195), and 1 Am. Law T. 
Hep. Bankr. 123, is the same as Case No. 6,530.] 
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HEIES OF. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the decedents; e. g. "Heirs of Barker 
V. Barker's Assignee." See Barker v. Barker's 
Assignee.] 

HEISE (TRUNDLE v.). See Case No. 14,207. 

HEISER (FRANKLIN v.). See Case No. 
5,054. 

HEISKELL (SMITH v.). See Case No. 13,- 
056. 

HEISSENBUTTEL (McGOVERN v.). See 
Case No. 8,805. 

HELENA, The (UNITED STATES v.). See 
Cases Nos. 15,341 and 15,342. . 



Case No. 6,330. 

The HELEN E. BOOKER. 
CASTE et al. t. Tne HELEN E. BOOKER. 

[5 Adm. Ree. 714.] 

District Court, S. D. Florida. July 21, 1857. 

Salvage— CoMPEN'SATiON. 

[For saving the materials and cargo of a ves- 
sel laden with iron, wrecked on Carysfort Reef, 
where it was difficult and dangerous to lay along- 
side, two-thirds of the cargo being dived for, 
and a large number of salvors takmg part, the 
coiu-t allowed $21,050.70 on the cargo, valued 
at $36,222.70, and $1,704.56 on the materials, 
valued at $4,193.05.] 

[Cited in Roberts v. The St. James. Case No. 
11,914. Distinguished in Baker v. The Slo- 
bodna, 35 Fed. 542.] 

[This, was a libel In rem by Edgar Caste 
and others against the cargo and materials 
of the ship Helen E. Booker, for salvage.] 

S. R. Mallory, for libellants. 
S. L Douglas, for respondent. 

MARVIN, District Judge. This ship, laden 
with railroad iron, was lost upon Carysfort 
Reef. It is a disastrous wreck to the own- 
ers and underwriters, and not profitable to 
the salvors; for the salvage the court is ob- 
liged to give, in order to compensate the sal- 
vors for their work and labor, simply, will 
leave but a small proportion of the savings 
to the owners and underwriters, ^he ship 
lay upon an exposed reef where it was dif- 
ficult and dangerous to lay alongside to get 
the iron out of the wreck. Two-thirds of it 
was under water, and bad to be dived for, 
piece by piece, and the whole service has 
Ijeen laborious, protracted, and performed by 
a large number of salvors. The total num- 
ber of bars of iron saved is 6,279, valued at 
§36,222.70. The total materials saved have 
been sold for $4,193.05. 'The total salvage 
proposed to be allowed is $22,754.73. 

It is therefore ordered and- decreed that the 
libellants recover and receive for their serv- 
ices in saving the materials of the said ship 
the sum of $1,704.56, and that the residue of 
the proceeds of said materials be charged 
with the wharfage, storage, labor, and other 
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bills properly chargeable thereto, and their 
proportion of the costs and expenses of this 
suit, and the master's 1)111 for his services 
in taking care of the same and cargo, and that 
the remainder of said proceeds of materials, 
amounting to the sum of $1,514.32, be paid 
to the master, for and on account of whom it 
may concern. That the libellants recover the 
sum of $21.(^0.17 for their services in sav- 
ing the said cargo, to be apportioned among 
them according to their respective interests 
and the schedule hereunto annexed, and that 
the said cargo be charged with its own wharf- 
age, storage, labor bills, and other biUs that 
belong properly to the cargo alone to pay, 
and its proportion of the master's bill and of 
the costs and expenses of this suit, which 
charges and costs in the whole amount to 
$4,834.89, and the total salvage costs and 
charges for the cargo to pay amount to $25,- 
905.06, and upon the payment thereof the 
mashal restore said cargo to the master of 
said ship for and on account of whom it may 
concern. That the clerk pay the said charges, 
costs, and salvage, as allowed by the court 
That it be referred to Mr. Baldwin to divide 
the salvage into shares among the different 
salvors according to their respective inter- 
ests, and that he be allowed therefor fifty 
dollars, to be paid out of the salvage by the 
salvors. 
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Case ISTo. 6,331. 

The HELEN J. HOLWAT. 

The ENOCH MOORE. 

[6 Ben. 536.] ^ 

District Court, S. D. New York. June, 1873. 

Collision in Ghesapeake Bay — Sailing Vessels 
Crossing— BviDESCE— Pleading. 

1. Two schooners, the H. and the M., came 
in collision at night in Chesapeake Bay. The 
M. alleged that the wind was east-northeast 
and she was sailing south; that she saw both 
lights of the H. a little to windward of her 
course, coming up the bay, heading north, and 
close-hauled; that the M. ported, but the H., 
instead of keeping her course, as she was bound 
to do, starboarded ^nd caused the collision. The 
H. alleged that the wind was north-northeast, 
and that she was heading northwest by north 
half north, close-hauled, and that the M. was 
coming down about south, on a course which 
would have carried her astern of the H., but 
she ported and caused the collision, and that 
the H. kept her course, as she was bound to do, 
till the collision was inevitable, when she port- 
ed, in order to ease the blow: Held, that the 
evidence from the H., that she was close-hauled, 
and as to her course by compass, was more re- 
liable than that of the M., which was sailing 
free. in any event. 

2. The M. mistook the course of the H. 

3. The courses of the vessels were crossing, 
and the case fell under the 12th and 18th rules, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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and the M. was bound to keep out of the way, 
and the H. was bound to keep her course. 

4. On the pleadings, the M. could not claim 
that the H. was in fault for not porting. 

5. The M. was responsible for the collision. 

6. Whether, if the vessels had been meeting 
end on, or nearly so, the case would have been 
one requiring the H. to port her helm, quaere. 

In admiralty. 

A. J. Heath, for the Holway. 
D. McMahon, for the Moore. 

BLATOHFORD, District Judge. These are 
cross suits growing out of a collision which 
took place hetween the schooner Helen J. 
Holway and the schooner Enoch Moore, in 
the Chesapeake Bay, on the morning of the 
10th of September, 1871, about half past four 
o'clock. The Moore was a vessel of 313 tons, 
and was deeply laden with coal, and was on 
a voyage from Georgetown, D, C, to the city 
of New York. The Holway was a vessel of 
223 tons, and was not as deeply laden as the 
Moore, and was on a voyage from Boston, 
Massachusetts, to Georgetown, D. G. Both 
vessels were injured by the collision. 

The libel of the Moore, which was filed on 
the 9th of October, 1871, alleges, that there 
was a fresh breeze from the east north-east; 
that the coui'se of the Moore was south, by 
the compass; that she had the wind free; 
that the atmosphere was clear; that, at 
about twenty minutes past four o'clock a. 
m., a seaman .on the lookout on the Moore, 
on her top-gallant forecastle, and the master 
of the Moore, who was walking on her port 
quarter-deck and was in charge of the deck, 
made the two colored lights of the Holway 
ahead, and a little to the windward of the 
coiirse of the Moore, and between one and 
two miles off, the Holway heading up the 
bay, north, having about six points in which 
to make her course, and being otherwise 
close-hauled; that the master of the Moore, 
seeing that the Holway was sailing close- 
hauled, immediately gave the order to the 
helmsman of the Moore to port his helm, 
which was done, and the Moore swung off, 
and kept swinging off, on a hard a-port helm, 
until her foresail becalmed, which would be 
on a course west-southwest; that, in a few 
minutes, the Holway, instead of keeping her 
course, as she was bound to do, she being 
close-hauled, and when, if she had kept her 
course, no collision would have ocem'red, 
starboarded her helm, and kept hard away, 
and let her main sheet run off, and ran head 
on, or nearly so, into the Moore, at the port 
fore chains of the Moore, the Holway, at the 
time of the collision, heading about west; 
and that the collision was the result of neg- 
ligence in the Holway, in not having a prop- 
er lookout forward, and in improperly star- 
boarding her helm and letting her main sheet 
go, and In not having kept on her original 
com'se, as she was bound to do, she being 
close-hauled at the time, and in not being 



properly manned, her officers and master 
being below and asleep, and an incompetent 
mariner being in charge of her helm. 

The answer of the Holway, which was 
filed on the 4th of June, 1S72, avers, that, be- 
fore and at the time of the collision, the Hol- 
way was beating up the bay against a 
strong breeze from the north-northeast, be- 
ing before, and at the time of, the collision, 
close-hauled, on her starboard tack, heading 
about northwest by north half north, as near 
the wind as she would lie, and moving stead- 
ily along at the rate of four or five knots an 
hour; that, some time before the collision, 
the master and crew of the Holway discov- 
ered the Moore coming down the bay, under 
full sail, free, on her port tack, and with 
ample room to pass the Holway at a long 
distance on either hand, but nearing the 
Holway, and moving with gi-eat speed, head- 
ing about south, and across the track of the 
Holwaj'', and on a course which, if steadily 
kept, would have carried her free and clear 
and astern of the Holway; that, when with- 
in about a ship's length of the Holway, and 
about three points off the Holway's stai'board 
bow, the Moore suddenly ported her helm 
and kept away, and ran across the bows, 
and afoul, of the Holway; that, up to the in- 
stant of the collision, the Holway was close- 
hauled, on her starboard tack, keeping stead- 
ily her course by the wind, as she was bound 
to do; that, at the moment of the collision, 
when it was inevitable, she ported, to ease 
the blow; and that the collision was occa- 
sioned by the negligence of the MoorB. 

The libel of the Holway, which was file<l 
on the 5th of August, 1872, contains the same 
averments as those above cited from her an- 
swer. The answer of the Moore, which was 
filed on the 4th of December, 1872, contains 
the same statement of circxamstances as that 
above cited from her libel, except that her 
answer avers that she swung off on a port 
helm, while her libel avers that she swung 
off on a hard a-port helm. 

There were on the deck of the Moore three 
persons, namely, Chambers, her master, and 
who was one of her owners; Colly er, a sea- 
man, who was forward, on the lookout; and 
Wilson, a seaman, a Swede, who was at the 
helm. Chambers was examined orally at 
the trial. Collyer was examined by deposi- 
tion on the 27th of November, 1872. Wilson 
was not examined. Warren, the mate of the 
Moore, who had been asleep below, and 
reached her deck just as the two vessels 
struck, was examined by deposition on the 
5th of December, 1872. Thus, there are three 
witnesses from the Moore, two of whom 
were of the watch on deck. 

There were on the deck of the Holway, her 
watch, consisting of two persons, namely, 
her mate, A. L. Thompson, who was for- 
ward on the lookout, and a seaman named 
Wilson, at the wheel. Her master, G. E. 
Thompson, and who was one of her owners. 
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had been below, but came on deck before the 
collision. The master and, the mate, who are 
brothers, were examined by deposition on 
the Gth of August, 1872, and were also ex- 
amined orally at the trial. They are the 
only witnesses from the Holway, 

The only case set up by the Moore, in her 
pleadings, is, that the Holway, being close- 
hauled on her starboard tack, was bound to 
keep her course, but failed to do so, and, In- 
stead, starboarded, and so thwarted the ef- 
forts which the Moore made, by porting, to 
keep out of the way of the Holway. 

There is a dispute as to the wind. The 
Moore insists that it was east-northeast, and 
that the Holway could lay her north course 
up the bay, having six points of wind in 
which to do so. In this view, the witnesses 
from the Moore say that they thought at the 
time that the Holway was on a north course. 
The Holway contends that the wind was 
north-northeast, and that she was heading 
northwest by north half north, thus heading 
four and a half points off the wind, and 
making really a northwest by north course, 
falling to leeward half a point, and unable to 
make her north course, having been beating 
and tacking, and sailing as close to the wind 
as she could. Whether the wind was north- 
northeast or east-northeast, it was free for 
the Moore, in either case, being either two 
points or six points abaft her beam, on her 
port side. 

It is positively testified by those on tlie 
Holway, that she was as close-hauled as she 
could be; that her actual course by the com- 
pass, after the Moore was seen by her, and 
down to the moment before the collision, 
was northwest by north half north; that 
her helm was kept steady, and she was kept 
on the same course, because of the approach 
of the Moore, and under an order given with 
that view; that her helm was not starboard- 
ed; and that, when the collision was inevit- 
able, her helm was ported, in order to pre- 
vent her being run over by the Moore, and 
to make the blow one of the stem of the Hol- 
way against the Moore. The testimony of 
witnesses ■ from a sailing vessel, as to the 
course of such vessel, her being close-hauled 
or not, and her compass course, is much more 
reliable than the testimony thereto of wit- 
nesses from another vessel, which is herself 
sailing free. The evidence in this case has 
brought me to the conclusion, that the Moore 
mistook the course of the Holway. The Hol- 
way was really crossing the course of the 
Moore, at an angle of from two'and a half to 
three points. The colored lights of both ves- 
sels were burning. The master of the Moore 
says that he saw both of the colored lights 
of the Holway a little off his port bow, and 
immediately ported, and that afterwards the 
Holway shut in her red light, her green light 
continuing visible. Admitting that, if the 
MoOre was on a south course, and the Hol- 
way on a course northwest by north half 
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north, the Moore could not have seen the red 
light of the Holway, still, if one of the two- 
conclusions must be reached, either that the 
red light of the Holway was not seen by the- 
Moore, before the Moore ported, or that the- 
Holway was not on a course northwest by 
north half north, the whole evidence makes, 
it impossible to adopt the lattei* view. I con- 
clude, therefore, that the case is one falling 
under the 12th rule. The two vessels were 
crossing, so as to involve risk of collision, 
and they had the wind on different sides, and 
the Moore having the wind free, on her port 
side, was bound to "keep out of the way of 
the Holway, and the Holway was bound, by 
the ISth rule, to keep her course, and dicl 
keep her course. The pleadings of the 
Moore put the case as one of an observance- 
by the Moore of the 12th rule, and .a violation 
by the Holway of the 18th rule. They do not 
put the case as one under the 11th rule^ 
where both of the vessels were bound to port, 
as meeting end on, or nearly end on. For, al- 
though the Moore sets up, in her pleadings, 
that she ported, and did right in porting, yet 
she does not set up therein that the Holway 
ought to have ported, and did wrong in not 
porting. On the contrary, the pleadings of 
the Moore assert' that the Holway was close- 
hauled; that the master of the Moore saw 
that the Holway was close-hauled; that, be- 
caiise he so saw he ordered the helm of the: 
Moore to be ported; that the Holway, being: 
close-hauled, was bound to keep her course;: 
and that, if she had kept her course, no col- 
lision would have occurred. This being so,_ 
the Moore, even if she ^vere to establish that: 
the vessels were meeting end on, could not: 
be pex'mitted to contend that it required port- 
ing by the' Holway to prevent a collision-- 
The Moore has affirmed in her pleadings, 
that an adherence by the Holway to her 
close-hauled course, combined with the port- 
ing done by the Moore, would have avoidedl 
a collision. It is not meant to be implied^ 
hj anything I have said, that, if the Holway 
had been heading north, close-hauled on her 
starboard tack, so that the vessels were meet- 
ing end on, or nearly so, so as to involve risk, 
of collision, the case would have been one re- 
quiring the Solway to port her helm. It is: 
certainly true, however, that where the 
Moore, in her pleadings, asserts, that, the 
Moore having ported, porting by the Holway 
was unnnecessary, to avoid a collision, the 
Moore cannot be heard to say that it was a 
fault in the Holway not to have ported, the 
Moore having ported. 

The libel of the Moore must be dismisbed, 
with costs. On the libel of the Holway^ 
there must be a decree for the libellants, 
with costs, with a reference to a commis- 
sioner to ascertain the damages sustained hy 
them. 
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Case No. 6,333. 

The HELEN M. PIERCE. 

[2 Hask. 205.] 1 

District Court, D. Maine. Dec, 1877. 

Seaman's Wages— Loss of Lien for— Minors. 

1. The mate and cook of a porgy steamer em- 
ployed for the fishing season at stipulated wages 
iQave a maritime lien upon the vessel therefor. 

[Cited in The Grace Darling, Case No. 5,651.] 

2. A maritime lien for wages is not lost by 
taking the owner's note on time in settlement, 
when the circumstances rebut the presumption 
of payment and an intention to discharge the 
lien; or when fraud is practiced, or material 
facts are concealed by the owner. 

3. In the absence of fraud or concealment of 
the true state of affairs, the taking of such 
note operates as an extension of the time of 
payment. 

4. A minor, employed on such steamer by the 
master at all-work, has a lien for his wages, 
even though the owner is authorized by the 
sharesmen to retain from their shares his wages. 

Libel in rem by the master and cook of a 
porgy steamer to recover their wages and 
the wages of the cook's son, who served at 
all-work aboard the vessel. The master was 
to serve dm-ing the fishing season for $600, 
and the cook for $60 per month, and the 
minor for §20 per month. The owner filed 
claim and answei", averring payment of the 
master and cook by his note to the master 
on ten months, and by his check to the cook 
payable at a future day, and that the lad 
had no lien for his wages. The cause was 
ieard on libel, answer and proof. 

JEnoch Knight, for libellants. 
Nathan Cleaves, Henry B. Cleaves, and By- 
Ton D. Verrill, for claimant. 

FOX, District Judge. This is' a proceed- 
ing in rem, instituted by Isaac B, Coombs, 
the mate, and George Sampson, the cook, 
against the steamer Helen M. Pierce, to re- 
cover for their services on board said steam- 
er during the fishing season o£ 1876, she hav- 
ing been engaged in porgy fishing on the 
cost of Maine. There is included in Samp- 
son's claim the wages due Ms son, a minor 
of the age of sixteen years, for services on 
board said steamer during the entire season. 

Luther Maddocks is the claimant of the ves- 
sel, and was sole owner, subject to certain 
mortgages; and she was wholly under his 
management and control, employed for his 
exclusive benefit. He contracted with 
Coombs, by written agreement, to employ 
him as mate of the steamer during the season 
for §600, commencing May 10th, $300 was 
payable August 15th, and the balance No- 
veniber 10, 1876. No question is made as to 
Coombs' performance of his part of the con- 
tract. On the third day of November, 1876, 
after the close of the fishing season, Coombs 
and Maddocks made an adjustment of their 
accounts as they had been kept by Maddocks. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



The adjustment is in the handwriting of Mad- 
docks and Ms clerk, as follows: 

Mr. Isaac Coombs in Account with Luther 

Maddocks. 
Dr. To cash §300 and Maddocks bill 

§34.69 §334 69 

Note, 10 months from Nov. 3, 
1876 293 31 

§628 00 
Cr, By wages as per contract for 

fishing on H. M. Pierce §600 00 

16 days labor on boats and seine 
at §1.75 28 00 

$628 00 
Settled Nov. 3 1876, as above, for my service 
fisMng on Str. M. M. Pierce. 

Isaac Coombs. 

It is claimed by Maddocks that by thus 
securing his note for $293.31, payable in six 
months with interest at eight per cent.. 
Coombs discharged and released the lien 
which he previously had upon the steamer 
for his wages. There is some confiict of testi- 
mony as to what took place when the note 
was given. Coombs says, when he asked 
Maddocks to settle withi him, "Maddocks said 
he could not pay me then, but would at close 
of ten months. I insisted on payment then; 
he urged me to take his note as he had no 
money to pay me, and I finally did take the 
note now produced and signed the settlement. 
Nothing was said about my releasing my 
claim on the steamer, and I never intended 
to do it" On cross examination he says: 
"Maddocks wanted me to lend htm the money 
for ten months. I told him I could not, as I 
had no money. At this time I had for col- 
lection Maddocks' note to my brother for 
$100 which Maddocks then paid me. I had 
let my brother have §100 which he was to 
repay me if Maddocks did not pay his note. 
I had no interest in the §100 note, it was not 
indorsed to me. I had no knowledge of the 
financial condition of Maddocks at that time." 

It appears that Luther Maddocks was then 
deeply insolvent, owing an immense amount; 
that he filed Ms petition in bankruptcy Feb- 
ruary 13, 1877, and has since effected a com- 
position with his creditors at eight cents on 
the dollar. Maddocks' version of this inter- 
view is: "Coombs told me he had his broth- 
er's note and wanted it paid; I told him I 
was hard up and a good many fishermen had 
lent me their money for a year and I wanted 
him to do the same; that I had paid him 
considerable money and had lost heavily by 
the year's business; and he finally agreed, if 
I would pay Ms brother's note, he would loan 
me the money for ten months at eight per 
cent interest." Sewall Maddocks, the broth- 
er and clerk of Luther, corroborates Luther's 
statement as to the matter. 

Upon all the testimony I find the transac- 
tion to have been that Coombs received Mad- 
docks' note for the balance due him, payable 
in ten months with eight per cent interest 
ignorant of Maddocks' insolvency and not in- 
tending to discharge any security for the pay- 
ment which he before had. Maddocks, I 
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find, must liave been aware of his insolvency; 
and if, by this arrangement, he designed to 
defeat Coombs* security and palm ofE upon 
him his mere note for ten months, when he 
must have known there was not the least 
prospect of its being paid, he was contemplat- 
ing a fraudulent practice upon Coombs, and 
attempted to accomplish a most dishonest 
purpose, which a court of admiralty will not 
permit. 

In justice to Haddocks, I declare that I do 
not believe he was actuated by any such mo- 
tive and purpose, I think aU he in truth 
asked of Coombs, and all he expected to ob-. 
tain^ was an extension of credit for the ten 
months, and that at the time it did not occur 
to either party that the lien or secm:ity which 
Coombs then had would be affected by this 
extension of credit. Certainly, if Coombs 
had had the slightest suspicion of Maddocks' 
affairs, and that by taking the note he would 
discharge his lien on the vessel, he would 
never have entered into the arrangement; 
and, as I have before said, I cannot believe 
that Maddocks designed to defraud Coombs 
into a release of his security. 

As between th^e parties, owner and sea- 
men, under the circumstances here described, 
I hold that this note of the owner and claim- 
ant should be considered as a mere extension 
by Coombs of the time of payment of his lien 
claim on the vessel for ten months, with only 
the consequences which attend such an ex- 
tension in a court of admiralty. It is to be 
remembered that the rights of tMrd parties 
are not involved in this decision, as Mad- 
docks, who was sole owner of the vessel 
when the services were performed, is the only 
<;laimant before the coinrt, and we are there- 
fore relieved from any questions which might 
have arisen, if a bona fide purchaser for 
value, since the note was given, had been 
claiming of the court protection of his rights. 

In the case of The Canton [Case No. 2,388], 
Sprague, J., says; "There having been no 
change of ownership in this vessel, the posi- 
tion, that the lien has been lost by delay in 
enforcing it, is untenable, as no innocent 
third party is injiured." The Paul Boggs [Id. 
10,846], and The Eastern Star [Id. 4,254], are 
±0 the same effect 

In The Chusan [Id. 2,717], Mr. Justice Story 
says: "The hen, which is given by the mari- 
time law on the ship, although it is or may 
be treated as a permanent or abiding lien on 
the ship until the debt is paid, as between 
-the original owners and the material men 
iind their personal representatives, is liable 
to a very different consideration when the 
ship has passed into the hands of a bona fide 
purchaser for a valuable consideration with- 
out notice of the hen. In respect to such a 
purchaser, the lien must be enforced within 
£L reasonable time after the debt is due, and 
•the credit, if any, has expired; otherwise, a 
court of admiralty will protect him, as a 
coart of equity would do, against the daim 
as stale and ineqiiitable." 



Upon these authorities, it is certain, that 
as against Maddocks, this claim is not stale, 
and there is nothing inequitable in enforcing 
it against his property originally charged 
with a lien as security for its payment. 

Should Coombs, by taking the note of 
Maddocks and thereby extending the term 
of credit, be held in a court of admiralty, un- 
der all the attending circumstances, to have 
received such an absolute payment of his debt 
as discharged the lien therefor on the vessel? 

By the law of Maine, a negotiable note of 
a debtor, received in settlement of open ac- 
count, is prima facie evidence of payment of 
the account Judge Sprague, in Page v. 
Hubbard [Id. 10,663], thus states the law in 
Massachusetts, where the same presumption 
of payment by negotiable paper is the rule: 
"But suppose the creditor holds cbllateral 
security for the original debt, and afterwards 
takes a negotiable note, it is dear that by 
the jurisprudence of England and the other 
states, the creditor will not thereby lose the 
benefit of his collateral security, unless such 
was the intention of the parties; * * * in 
determining whether the creditor intended 
that the original contract should be annulled, 
the fact that he held collateral security for 
its' performance is very material, and has so 
been considered by the courts of Massachu- 
setts." Thfese remarks were approved by 
the supreme court of the United States in 
The Kimball, 3 WalL [70 U. S.] 37. 

In Carter v. -The Byzantium [Case No. 
2,473], Mr. Justice Clifford, speaking of this 
rule of presumption of payment by the Maine 
and Massachusetts courts, says: "It is mere- 
ly a presumption of fact, and may be con- 
trolled by circumstances indicating a contra- 
ry intention;" and on page 4, he cites with 
approval the language I before quoted of 
Judge Sprague. 

In Hudson v. Bradley [Id. 6,833], Judge 
Clifford's language is: "Courts of justice here 
and in Maine adhere to this rule in cases 
where the party accepting the new evidence 
of the debtor's promise relinquishes no se- 
curity for the payment of his debt; but 
whenever the contrary appears, the manifest 
tendency of the modern decisions is to re- 
gard this circumstance as affording, strong 
evidence to rebut the prima facie presump- 
tion." 

In the case of Moore v. Newbury [Id. 9,772], 
a libel for supplies to a steamer on which 
there was a lien, the account was settled and 
the biU accepted as follows: "Received pay- 
ment by H. L. Newberry and J. R. Hugenin's 
note at thirty days." Judge Wilkins says: 

"In cases of this description, the material 
man is not deprived of any of his remedies, 
except upon the most conclusive proof that 
exclusive credit has been given to other se- 
curity than the owners, the master, or the 
ship. Looking to either of the former, to 
the exclusion of the latter, releases the lien; 
but in no case will either be released, ex- 
cept upon the dearest proof that such was- 
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the intention of the parties. * * * It (the 
note) was but an extension of time for the 
accommodation of the master; and by tak- 
ing it -for that purpose, and for that purpose 
alone, there was no abandonment of the pre- 
vious existing lien." 

In the case of The Chusan, before cited, 
the libellants were material men in New 
York, furnishing copper to a Massachusetts 
vessel for which they had a lien. The copper 
bill was settled by the note of B., one of the 
owners, on six months, and on settling with 
the other owner, B charged him with his 
portion of the bill thus paid. It was held by 
Story, J., that the barque was not thereby 
relieved from the lien, but that the interests 
of all the owners in her were stiE liable there- 
for. 

In the case of The Betsey and Rhoda [Case 
No. 1,366], Judge Ware examined this ques- 
tion. In a very full and able discussion by 
him of the rights of a seaman to assert his 
lien on a vessel, from the owners of which 
he had received their note on time in settle- 
ment of his wages, the learned judge in this 
opinion, says: "He (the seaman) was enti- 
tled to it (his pay) witibiout delay, and he con- 
sented to receive the note upon the assui*- 
ance that it was the most expeditious mode 
of obtaining it. The most that can be said 
is, that it may have suspended his right of 
suing out process until the note arrived at 
maturity, or until he surrendered it to the 
makers. To have given the act the effect of 
a waiver of his privilege and an extinction 
of the lien, it should, in the first place, have 
been distinctly stated to him that such would 
be the result; and as at present advised, 
my own opinion is, that the note should have 
been accompanied with some other security 
in addition to the personal liabilities of the 
owner as an equivalent and a compensation 
for the discharge of the lien." 

As nothing of the nature of an equivalent 
here required by Judge Ware was given to 
the libellant, the case now presented for de- 
cision is identical with that decided by Judge 
Ware; and according to my knowledge of 
the practice in this district, it has ever since 
been ruled in accordance with the decision in 
The- Betsey and Khoda [supra] ; and seamen 
have in repeated instances recovered their 
wages from the vessel, when they had re- 
ceived negotiable paper in settlement. 

It is said, the payment by Maddocks to the 
libellant of his brother's note of $100 was a 
new and sufficient consideration for the re- 
lease of the lien. The libellant had no in- 
terest in this note, he only held it for collec- 
tion from Maddocks as agent for his brother, 
and Maddocks only did what he was legally 
bound to do, paying his own note when it 
was overdue. At the most, the libellant did 
not intend to discharge his lien, but only to 
give Maddocks a further credit of ten 
months. The payment of the $100 note was a 
consideration for such extension and nothing 
further. 



If Maddocks is successful in thus defeating 
the lien, he would practice a fraud upon the 
libeUant which the court ought not to permit. 
It was held by Judge ClifEord in Baker v. 
Draper [Case No. 766], that although in 
Maine and Massachusetts the presumption is 
that negotiable paper is received in payment 
of the original debt, yet, "if there is any de- 
ception or fraud in the giving of the new 
security, or if it was accepted without a full 
knowledge of the facts, or under a misappre- 
hension of the rights of the parties, the plain- 
tiff or libeUant, as the case may be, is not 
bound by the acceptance of the note, but may 
tender it back, or produce it at the trial to 
be cancelled, and seek his remedy on the orig- 
inal contract" The court held that the li- 
bellant must "understandingly and with a, 
fun knowledge of all the material facts ac- 
cept the note in satisfaction and discharge 
of the parties to whom the original credit 
was given." In that case the libeUants had 
received a note for supplies furnished by 
them to a vessel, from a person whom they 
supposed to be one of the owners of the ves- 
sel, but who had previously conveyed to a 
third party, as security for his liabilities, his 
interest in the vessel, which fact was not at 
the time known to the libellants. Judge Clif- 
ford ruled that the case was within the ex- 
ception, and that there was no discharge of 
the original liability of those to whom th& 
credit was givoi for want of a full knowl- 
edge of aU the material facts. 

It can not be pretended that Coombs re- 
ceived Maddocks' note with a fuU knowl- 
edge of all the material facts; but he was 
grossly deceived by Maddocks withholding 
the information of his insolvMxcy, and that 
there was not the remotest possibility of his- 
being able to collect the note at the expira' 
tion of the credit which he thereby obtained. 
If Maddocks at the time contemplated this 
fraud, and meant then to exonerate the 
steamer from this liability, of course he will 
not now be permitted to reap any advantage 
therefrom. If he was sQent and did not con- 
template this purpose, but pei-mitted Coombs, 
in ignorance of the condition of his business 
affairs, to receive the note, the wrong is just 
as great to Coombs, and he suffers there- 
from the same as he would if Maddocks had 
contemplated defrauding him and is thereby 
permitted to defeat Coombs' security for his 
debt. 

In my opinion. Coombs did not intend to- 
release and discharge his security by thus 
accepting Maddocks' note; and it is certain 
he would never have done it, if fully advised 
of Maddocks' condition; and if it were not 
for the exigencies which now surround Mad- 
docks, I do not think he would ever hav& 
attempted, by this defense, to wrong CoorpbS' 
out of his security for payment of his wages. 

Sampson served as cook on this vessel im- 
der a written agreement for the season with 
Maddocks, at sixty dollars per month; about 
this branch of his claim, there is no contest? 



[11 Fed. Cas. pagfe 1045] 

but his son, only sixteen years of a:ge, also 
served the entire season on the ressel as 
driver, -who, I understand, is one of the crew, 
and who in a small row boat drives the fish 
into the seine after it Is set The boy, also, 
went as oarsman in other boats, sometimes 
steered the vessel and assisted in receiving 
on board the fish, and in discharging them 
at Boothbay. In fact, he did all kinds of 
work on board the vessel in the prosecution 
of the fishery that a boy of his age was capa- 
ble of doing. His father testifies that at the 
time he contracted with Haddocks to serve 
as cook, it was agreed that the boy should 
serve on board at $20 per month. Maddocks 
denies ajiy such agreement, and says he told 
Coombs that he would not hire the boy, but 
that afterwards the master told him he had 
hired him to assist tlie crew, who were most- 
ly sharesmen, and that the crew would pay 
his wages from their snare of the catch, 
and that his wages, by an understanding be- 
tween him and Coombs, were paid to Mad- 
docks by the crew from their shares, and 
that he, Maddocks, is therefore indebted to 
Coombs for the boy's wages, but that there 
is no' lien therefor. ■ 

' I do not deem it necessary to determine 
which of these statements is correct, as in 
my view, on Maddocks' own statement that 
the master hired the boy, he having per- 
formed during the -fishing season on board 
the vessel the services above stated, there 
was a lien for these services upon the vessel. 
The master had a right, with the sanction of 
the owner, thus to employ the boy; and the 
fact, that the owner was authorized to retain 
the amount to be paid for the services from 
the crew's portion of the catch, does not ex- 
onerate the vessel from liability. The lien 
is created by the service; and it would re- 
quire the clearest and most precise testimony 
to satisfy a court of admiralty that for sea- 
men's wages there was no lien upon the ship. 

October twenty-eighth, Sampson received 
of Maddocks two checlis drawn on a Bath 
Bank for $100 each in settlement of his 
claims, including his son's wages. These 
checks were payable December first, and 
January first, and it is admitted that it was 
the understanding of the parties that they 
were not to be presented to the bank for pay- 
ment, and that Maddocks was without funds 
to meet them when they became payable. 
These checks were therefore merely evidence 
of Maddocks' indebtment to Sampson, and 
fall within the rule before given. 

It is intimated that in porgy fishing there 
is no lien for seaman's wages. It appears 
that in this business there are two classes of 
seamen employed; sharesmen, who -receive 
for their service a certain proportion of the 
catch, and a second class of men, who^ are 
hired at fixed rates of wages, either by the 
month or for the season. These steamers 
are employed cruising for fish off this coast, 
sometimes 30 to 50 miles from the shore, fol- 
lowing the fish, which are found in large 
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schools and taken in seines. The steamboats 
generally return to the shore at night and 
discharge their catch; starting again early 
the next day. It is unnecessary to determine 
whether sharesmen have or not any lien on 
the vessel for their services, as each of the 
libellants were to be paid a fixed definite sum 
for then: services on this steamer, which 
were as clearly maritime, as though they had 
been rendered in a voyage to Cuba, and be- 
ing thus maritime, a lien on the vessel at- 
tended them. 
Decree for libellants with costs. 



Case Wo. 6,333. 

The HELEN R. COOPER and The R. L. 
MABET. 

[2 Ben. 67.] i 

District Court, E. -D. New York. Dec, 1867.2 

Collision— Tow— Ice— GuARAKTY. 

1. No vessel can lay aside extraordinary care, 
where the circumstances are extraordinary, 
without making herself liable for any damage 
tiiat ensues in consequence. 

2. Where a ship was being towed to sea by 
a single tug, when floating Ice made the naviga- 
tion difficult, and ran into a vessel lying at a 
pier, which she claimed was caused by the move- 
ment of a ferry-boat in suddenly crossing the 
bows of the tug and causing her to stop, aiid 
thus causing the ship to sheer: Held, that on 
the pleadings and proofs that defence was not 
made out. 

3. As it appeared in evidence, that if another 
tug had been employed the ship could have been 
controlled, the failure to adopt that precaution 
was a fault which rendered her liable. 

4 The tug, having alleged acts of negligence 
on the part ot the tow as the cause of the col- 
lision, of which she gave no evidence, must be 
held liable also. She was negligent in attempt- 
ing to tow the ship alone under the circumstan- 
ces. 

5. "The fact, that before setting out the tug 
exacted of the ship an agreement to assume all 
the risk, cannot relieve the tug from liability to 
an innocent third party. 

This was an action brought by the owfiers 
of the ship J, P. Chapman against the ship 
Hden R. Cooper and the tug R. L. Mabey, to 
recover the sum of §18,500 damages caused 
by a collision which occurred in .the harbor 
of New York, on the 17th of January, 1866. 
At the time of the accident, the Chapman 
was moored at pier 45 in the East river, in- 
side the pier, and while there was run into 
by the Cooper, then being towed to sea by 
the Mabey, at the end of a hawser. There 
was at the time littie or no wind. The tide 
was running ebb, and the river was greatiy 
obstructed by masses of ice moving down 
with the ebb tide. No faiilt was charged 
upon the Chapman by either party. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court in Case No. 6,334. 
and by supreme court in 14 Wall. (81 U. S.) 
204.] 
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Benedict & Benedict, for libelants. 
Beebe, Donohue & Cooke, for tlie Cooper. 
Emerson & Goodrich, for the Mabey. 

BENEDICT, District Judge. The two ves- 
sels proceeded against in this action have 
interposed separate defences; that of the 
ship -will be first considered. The amended 
answer, filed in behalf of the ship, sets forth 
that she left her berth at the Shinbone 
stores, on the Brooklyn side of the East 
river, on the day in question, in tow of the 
tug Mabey; that while being towed success- 
fully, in such a way as to bring her head 
directly down the river, a ferry-boat suddenly 
and improperly crossed the bows of the 
tug, and, in order to avoid striking the fer- 
ry-boat, the tug was necessarily suddenly 
slowed, whereby the ship, being deprived 
of her towing power but having headway, 
shot in toward the piers, and, although 
both anchors were let go, ran into the Chap- 
man before she could be stopped. And it is 
insisted that these circumstances make the 
case one of inevitable accident, for which 
the Cooper cannot be held liable. 

The evidence in support of this defence I 
have examined with care, and find it vague 
and tmsatisfactory. No witness is able to 
describe the ferry-boat spoken of, or seems 
to know where she came from or where 
she was going. The master of the ship 
and the pilot in charge are in conflict, as to 
the coxu^e taken by this ferry-boat No 
witness is produced from any such ferry- 
boat, nor from the shore, nor from the tug, 
who testifies to the presence of any ferry- 
boat. Furthermore, the answer of the tug, 
which vessel would be nearest to the ferry- 
boat and best acquainted with the fact that 
her headway was stopped by a ferry-boat, 
if such were the fact, and most interested to 
give a reason for her stoppage, does not 
allude to any ferry-boat as causing the disas- 
ter or even being present, but distinctly sets 
forth acts of negligence on the part of the 
Cooper, which it avers were the sole cause 
of the collision. Besides this, the original 
answer of the Cooper herself, filed soon after 
the occurrence, does not speak of any ferry- 
boat, but charges the collision to have been 
caused by an immense field of ice, which it 
avers caught both ship and tug, and carried 
them over to the New York side and into 
the Chapman; while the master of the Coop- 
er, when called, on the day of the collision, 
to account for its occurrence, assigned no 
such reason as the presence of a ferry-boat. 

In such a picture of the pleadings and evi- 
dence, it cannot be held that the collision was 
the result of a sudden movement of a passing 
ferry-boat On the contrary, I am satisfied 
that the cause of the collision must be held 
to have been negligence on the part of the 
ship in undertaking to go to sea, on an ebb 



tide and In running lee, with a single tug- 
The condition of the harbor was not an or- 
dinary one. Large masses of ice were mov- 
ing in it, and at this time of tide in this 
locality no vessel could move without danger. 
The Chapman herself, although entirely 
ready for sea, with her crew on board, and 
although it was Saturday, remained at her 
pier because of the dangerous condition of 
that portion of the harbor. 

In the face of a peril clearly to be foreseen,^ 
the Cooper set out with a power inadequate 
to cope with the peril, should it arise. The 
proof is positive that, if another tug had been 
alongside of the ship, no disaster would have 
occurred, and this common precaution should 
have been adopted by the Cooper. Had she 
adopted it her course could have been nearer 
the middle of the river, and any sheer of the 
ship could have been controlled. The failure 
to adopt this precaution I consider to have 
been, under the cu-cumstances, a fault which 
must render her liable. 

No vessel can lay aside extraordinary care, 
where the circumstances are extraordinary, 
without making herself liable for any dam- 
age that ensues in consequence. Maclach- 
lan, Shipp. p. 281. 

The remaining question as to the liability 
of the tug is not a very material one, inas- 
much as it appears, by a stipulation filed 
in the cause, that the claimants of the ship 
have assumed the defence of the tug, and 
undertaken to satisfy any decree which may 
be rendered against her. 

The defence set up by the answer of the 
tug is not inevitable accident; on the con- 
trary, it sets forth specific acts of negligence 
on the part of the ship, which alone, it 
avers, caused the collision. This defence 
there has been no effort on the part of the 
tug to prove. In the absence, then, of any 
testimony to sustain her answer, and upon 
the evidence in the cause she must be held 
liable as a co-trespasser with the ship. She 
was clearly negligent in imdertaking, single- 
handed, to tow a ship like the Cooper in the 
then condition of the harbor. It Is true that 
it appears in evidence that before setting 
out she insisted upon a guarantee from the 
ship to assume all the risk; but this cannot 
relieve her from liability to an innocent 
third party whose vessel was injured, in a 
collision caused by the lack of power in the 
tug to keep the Cooper in the proper track 
and ofC from the piers. 

A decree must accordingly be entered 
against both vessels proceeded against, with 
a reference to ascertain the amount. 

[NOTE. This decree was aflSrmed by the cir- 
cuit court in Case No. 6,334. An order was 
granted (Id. 6,335) directing the libellants to 
execute the decree against the Helen R. Cooper 
before proceeding against the R. D. Mabey. 
The decree of the circuit court was afl5rmed by 
the supreme court in 14 Wall. (81 U. S.) 204.] 
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Case No. 6,334. 

The HELEN E, COOPER. 

The R. L. MABBY. 

[7 Blatchf. 378.] i 

Circuit Court, B. D. New York. June 18, 
1870.2 

CoLMSiON— Negligence— Amekdbd Answer— 
Evidence. 

1. Where a vessel is lying properly moored at 
the side of a wharf, at some distance withm 
the outer end thereof, the fact that she is in- 
jured by being run into by another vessel, is 
prima facie evidence of fault in the latter, and 
throws upon her the burthen of excusing such 
fault. 

2. Where a steam-tug and a ship^ in tow of 
her are both of them sued for the injury caused 
to another vessel by her being run into by the 
ship, and the answer put in by the tug is not 
consistent with an answer first put m by me 
ship, and an amended answer put in by the snip 
is not consistent with the answer first put m by 
the ship, each of the two answers put m by the 
ship being sworn to by the same person, such 
inconsistencies are to be taken into considera- 
tion in passin" on the question of liability for 
the injury. In this case, the tug and ship m 
tow of her were both of them held liable for an 
injury caused by the striking of -the ship against 
another vessel lying moored at a wharf. 

3. Where witnesses, although otherwise un- 
impeached, are testifying under circumstances 
calculated to create a strong bias, and they state 
what is, in its nature, incredible, their testimony 
is not necessarily to be believed. 

[Cited in United States v. Borger, 7 Fed. 198.] 
[See Andrews v. Hyde, Case No. 377.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

In admiralty. 

Robert D. Benedict, for libellants. 
Edwin W. Stoughton and Charles Dono- 
hue, for claimants. 

WOODRUFF, Circuit Judge. On the 17th 
of February, 1866, the ship J. F. Chapman, 
owned by the libellants, was lying on the 
north-eaatwardly side of pier No. 45, East 
river, her bow towards the shore and her 
stern twenty feet inward from the end of 
the wharf. In that position she was run in- 
to by the ship Helen R. Cooper, which came 
in past the pier next above, head on, nearly 
at right angles to the Chapman, and broke 
in her side, doing great damage. The Coop- 
er having been at that time in tow of the 
steam-tug R. L. Mabey, the libellants pro- 
ceed against both ship and tug, charging both 
with negligence and misconduct, and have 
obtained a decree in the district court 
against both vessels [Case No. 6,333], from 
which the claimants of both vessels have ap- 
pealed. On the trial in this court, no other 
evidence was produced than the testimony 
given in the district court, and the question 
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1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 6i333. Decree of cir- 
cuit court affirmed in 14 Wall. (81 U. S.) 204.] 



before me is, in effect— Are the conclusions 
of the court below sustained by the evi- 
dence? There are no questions of law in- 
volved, in respect to which there is any dis- 
pute or difference between the counsel. The 
sole defense, stated in general terms, is, that 
the collision was caused by inevitable acci- 
dent The case has been very fully and 
ably discussed by coimsel on both sides, 
and the testimony is quite voluminous. I 
have examined it with great care, and have 
been aided by elaborate written briefs. But 
I am compelled to confine myself to stating 
very briefly my conclusions. 

The bare statement of the fact of injury 
received by the Chapman while she was ly- 
ing properly moored to her wharf, at a dis- 
tance to twenty feet inward from the end ' 
thereof, is enough, prima' facie, to establish: 
her right to recover from those who were 
concerned in the movement of the Helen R. 
Cooper, which was thrust with violence 
against her side. The presumption of fault 
on their part is dear and not merely specu- 
lative. The burthen is at once cast upon 
them to excuse it. 

In judging of the truthfulness, good faith 
and validity of the excuse which is relied 
upon, it is not only competent, but it is sig- 
nificant, to observe, that the claimant of the 
tug, in an answer put in by him at the very 
outset of the controversy, when the circum- 
stances were recent, averred, that the master 
of the tug, before he attempted to tow the 
Cooper, declared to the agent of the latter, 
that "it was not safe to proceed to sea in 
that condition of the weather and tide;" 
that, after the tug made fast to the Cooper, 
an attempt being insisted upon by such 
agent, the tug acted under the direction of 
the pilot on the Cooper, but the Cooper was 
herself mismanaged in various particulars 
specified, in such wise that it was impossi- 
ble for the tug to keep her ofe the New York 
shore; and that the damage to the Chapman 
"was occasioned solely by the negligence, 
mismanagement and wanst of care and skill 
of the persons in charge of the said ship 
Helen R. Cooper." Here, it will be observed, 
is not a word or pretense of inevitable acci- 
dent, or that ice or any other obstacle even 
contributed to prevent the towing of th& 
ship in a proper direction. 

The claimants of the ship, on the other 
hand, denying all negligence, &c., on her 
part, alleged, in their answer, that, after she 
had been towed from her dock on the Brook- 
lyn side, near the Navy Yard, stem fore- 
most, into the stream, and when she was in 
the act of turning so as to head down the 
river, she and also the tug were unexpected- 
ly caught in an immense field of floating ice, 
which, in spite of the efforts of the tug,^ set 
both of them towards the New York shore; 
that, finding that the said field of ice was 
too powerful for the steam tug to control the 
ship, both anchors of the ship were let go; 
that, notwithstanding -this, the ice carried' 
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the ship and the tug across and down the 
rirer, so that the ship, having finally got 
pointed down the river, was carried by the 
ace, so that her bows were carried Into pier 
No. 45, and into the side of the Chapman; 
thart; it was a proper time to go to sea and 
the effort was made in a proper manner and 
Tunder the care of a skilful pilot; and that 
the injury was caused in the manner stated, 
and was an inevitable accident, and, if not, 
still was caused by no fault of the Cooper. 
About six months later, the claimants of the 
■Cooper, put in, by way of amendment, an 
•entirely new answer, in which they not only 
iibandon the theory that they were unex- 
pectedly caught in an immense field of float- 
ing ice, which deprived the tug of the con- 
trol of the ship, and which carried both her 
and the tug over to the New Tork side, and 
-carried the ship into the Chapman, but di- 
rectly and in terms contradict such former 
answer and, in substance, allege that it was 
false. Thus, they say, that when the ship 
•was towed out of her dock, "there was con- 
siderable floating ice on the Brooklyn side 
■of the East river, but the river was clear for 
a considerable distance out on the New Tork 
side;" that, owing to the floating Ice, the 
ship was turned with more difficulty, but the 
tug "had got the ship's head turned down 
the river, angling towards the New York 
shore, and with moat of the ship in clear 
water, free from ice;" that, while the tug 
was thus successfully towing the ship, and 
when the ship was entirely imder the control 
of the tug, a ferry-boat suddenly and im- 
properly crossed the bows of the tug, and 
-caused her to slow, to prevent striking the 
ferrj^-boat, thus slacking the hawser and 
■causing her to lose control of the ship; that 
the ship, under the impetus of her then head- 
way, shot ahead towards the piers; and that 
both of her anchors were then let go, but she 
overran her anchors, dragged them both, and 
came upon the Chapman, thus doing the 
■damage, &c. 

In view of this mass of inconsistency and 
contradiction interposed for the defence of 
these two vessels, I think no intelligent and 
just mind can avoid the reflection, that there 
is much insincerity and untruthfulness in the 
attempt made to exculpate them; and when 
to this is added the fact, now conceded, that 
the Cooper has assumed the entire defence, 
and the steam-^ug has made no effort to 
prove the truth of the answer put in on her 
behalf, in which she cast the whole blame 
of the transaction upon the Cooper and her 
negligent, improper and unskilful manage- 
ment, and the further fact, that no witness 
whatever is produced from the steam-tug, 
to show that her navigation, or her conduct 
or control of the ship, was at all hindered or 
interfered with by any ferry-boat, when, 
obviously, her master and crew were most 
competent to speak on the subject, some- 
thing more than suspicion is warranted, that 
the theory that a ferry-boat caused the accl- 
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dent has as little foundation as the allegation 
that the Cooper was unexpectedly caught in 
an immense field of floating ice, which car- 
ried her upon the Chapman. 

The counsel for the claimants, with force 
and propriety, argued, that no condemnation 
should be had upon suspicion, and that their 
defence . should not be discredited because 
they found it necessary to amend theh: an- 
swer. Concede all this, and yet, when both 
answers are sworn to be true by the same 
party, and one is in direct conflict with the 
other, when the claimants respectively are in 
conflict with each other as to the cause of 
the accident, when no attempt is made to 
prove by the tug that her movement, or her 
control of the ship, was impeded or hindered 
by any fortuitous or unavoidable occm-rence 
or obstacle, the court cannot enter upon the 
examination of the testimony of tlie man- 
agers of the ship, without great distrust of 
then- credibility. If, nevertheless, the claim- 
ants have clearly established that the acci- 
dent was inevitable, they are not to be con- 
demned because the answers are contradic- 
tory. 

In my judgment, they have failed to estab- 
lish their excuse. Even if I could believe 
that some ferry-boat crossed the track of the 
tug~in regard to which the testimony is 
quite unsatisfactory, and the two witnesses 
who testify on the subject, themselves under 
heavy responsibility in this matter, do not 
agree in regard to its course— the defence 
would be by no means disembarrassed. The 
passing of ferry-boats to and fro across the 
Bast river is not an unusual or an unexpect- 
ed occurrence. There is probably not one 
minute between sun-rise and sun-set when 
there are not a considerable number in the 
very act of crossing in different directions, 
and those who navigate the river must be 
taken to know it, and must be prepared for 
it; and they are not at liberty to put them- 
selves in such situation that, by due care and 
caution, they cannot, avoid injury to them- 
selves or others from tliat cause, provided the 
ferry-boat is in no fault. Here, the proof 
does not show fault in the ferry-boat, if it be 
not, indeed, doubtful whether a ferry-boat 
had any connection with the accident 

The steam-tug, when she undertook to tow 
the Cooper to sea from her berth near the 
navy yard, did so in view of all the ordinary 
risks of navigation through the river, and 
was bound to be suitably prepared to en- 
counter them, in her effort to control the 
ship for that purpose; and she further did 
so in view of the presence of so large a col- 
lection of floating ice on that side of the 
river, in that state of the tide, that it was 
with difliculty she herself crossed alone to 
make the effort To this the witnesses for 
the claimants testify. The Cooper, in pla- 
cing herself in charge of the steam-tug, to 
be towed in the .manner she was, did so 
knowingly, intentionally, and in view of the 
same risks and hazards, then present or like- 
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ly to arise, "which, as above stated, were in' 
-sriew of the tug Tvhich took such charge. It 
is not shown that they met with any im- 
pediment to the safe conduct of the ship 
■of which they were not fully apprised, or 
which they had not reason to expect when 
they stai'ted. If, then, the state of the river 
was such, that it was not safe to imdertake 
the towing out when the ebb tide was run- 
ning strong and had accumulated ice in great 
■quantities in that part of the river, they 
-ought to have known it, and it was want of 
skill and mismanagement to make the at- 
tempt If, on the other hand, it is just to 
infer, from the testimony of other pilots, 
who took vessels to sea that day from other 
piers, lower down the river, and from the 
New York side, which is sworn to have been 
•clear of ice, that it was safe and prudent to 
make the effort then, since they experienced 
no imusual or extraordinary other impedi- 
ment, why was it not safely accomplished? 
If, though, under ordinary circumstances, 
more than one tug was wholly unnecessary, 
•one tug could not, on that day and in that 
mass of ice, control the ship, so that she 
•could go to sea in safety, she should have 
■employed two tugs. If, on the other hand, 
the one was sufficient to manage the ship, 
the circumstance that they met a crossing 
ferry-boat, when they must or ought to have 
■expected to meet several, does not excuse 
them. Indeed, such an occurrence, if, in- 
■deed, the presence of a ferry-boat deprived 
the tug of her control of the ship, tends more 
strongly than the mere opinions of any wit- 
nesses, to show that the ship ought not to 
have attempted to move from her berth 
through the floating ice, without being under 
more effective control. And, again, if it be 
true that the ice so hindered the manage- 
ment of the ship that she could not be turned 
and headed in her proper course down the 
river sooner than she was, she should have 
been taken farther up, and into the broader 
part of the river, and turned, before running 
•down upon, the wharves on the New York 
side. 

But, I am not at all satisfied that the ship 
might not have been turned sooner if she had 
heen properly managed. The proof shows, 
that the great struggle was not to keep her 
up against the tide until she was turned so 
as to come down in the middle of the stream, 
but to get her over to the clear water on the 
New York side as soon as possible; and the 
result was, that both vessels were carried 
down by the tide, and, when they reached 
the clear water, the Cooper was headed on 
iind ran into the Chapman. It is true, that 
the master and the pilot of the Cooper say 
that her helm was kept hard a-starboard; 
&n6. it is insisted that the court is bound by 
the testimony of unimpeached witnesses. 
That is subject to some qualification. Where 
witnesses otherwise imimpeaehed are testify- 
•ing under circumstances calculated to create a 
strong bias, and they state what is in its na- 
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ture incredible, their testimony is not nec- 
essarily to be believed. Now, it is shown 
that the river on the New York side was 
clear of ice. Is it, then, credible, that the 
Cooper, emerging from the 'ice with "her 
head turned down the river, angling towards 
the New York shore," would or could, "with 
the impetus the said ship had on, have shot 
ahead towards the piers," and actually have 
passed several hundred feet, or nearly half 
the width of the river, and struck the Chap- 
man, if her helm had been during all that 
time hard a-starboard? 

I do not question the intelligence or good 
judgment of the numerous pilots who testi- 
fy that it was safe to take ships to sea on 
that day, and that it was prudent and proper 
to take the C6oper out of the dock in the 
manner it was done, or that one tug like the 
Mabey is sufficient for the purpose. But I 
cannot overlook the fact, that, so far as the 
presence of ice created embarrassment, it 
was greater up the river where the Cooper 
lay. The places from which they took ves- 
sels were on the New York side, and lower 
down, or on the North river, of the state of 
which in respect to ice we are not informed; 
and they testified from their experience on , 
that day. Nor can I fail to see, also, that the 
more conclusively it is shown that the state 
of the river was suitable and the power of 
the Mabey competent to the undertaking, the 
greater is the assurance that it was by bad 
management, on the pai't of one or both of 
the vessels, in not turning the head of the 
ship down the stream sooner, or in not suffi- 
ciently guarding against the ordinary inci- 
dents of the passage, or in not keeping' the 
helm of the ship a-starboard, that the acci- 
dent was caused. 

It is saying little to add, that the claimants 
have failed to remove the burthen which rest- 
ed upon them to show that this accident hap- 
pened by inevitable accident, or without 
fault or negligence on their part. 

The decree must, therefore, be afBrmed, 
with costs. 

[NOTE. From the decree the owner of the 
Mabey appealed to the supreme court, and 
moved for a commission to take further evi- 
dence to be read in court. The motion was de- 
nied in an opinion by Mr. Justice Nelson. 10 
Wall. (77 U. S.) ^9. Another motion of the 
same nature was made subsequently, — ^13 Wall. 
(80 U. S.) 738,— the ground of it being that the 
sureties upon the bond (Case No, 6,335) were 
insolvent. The motion was denied in an opin- 
ion by Mr. Justice Clifford. 

[Both the owners of the tug and of the 
ship thereupon appealed to the supreme court- 
In an opinion by Mr. Justice Clifford the de- 
cree of the circuit court was affirmed. 14 Wall. 
(81 U. S.) 204. "Inevitable accident" must be 
understood to mean a collision which occurs 
when both parties have endeavored, by every 
means in their power, with due care and caii- 
tion, and a proper display of nautical skill, to 
prevent the occurrence of the accident, and 
where the proofs show that it occurred in spite 
of everything that nautical skUl, care, and pre- 
caution could do to keep the vessels from coming 
together.] 
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Case No. 6,335. " 

The HELEN R. COOPER and The R. L. 
MABEY. 

[10 Blatchf. 212.] i 

Circuit Court, B. D. New York. Oct. 4, 1872. 

Decree in Admikaltt — Order of Execution 
AGAINST Two Vessels— SuRETTSHiP. 

A libellant, in a suit in admiralty, had_ a 
decree against two vessels, for damages, which 
contained no provision for an apportionment of 
the damages between the two vessels, or other- 
wise settling the equities between their claim- 
ants. After decree, it being shown that the 
claimant of one vessel, and his sureties, stood 
in the relation of sureties for the claimant of 
the other vessel and his sureties, and that the 
latter had assumed the litigation and agreed 
to indemnify the former, the court, on the appli- 
cation of the former, made an order that the 
libellant first issue execution against the latter, 
and that proceedings against the former be 
stayed until the return of such execution. 

In admiralty, 

Benedict & Benedict, for libellants. 
Goodrich & Wheeler, for the R. L. Mabey. 
Beebe, Donohue & Cooke, for the Helen R. 
Cooper. 

WOODRUFF, Circuit Judge. This is a 
motion on behalf of the R. L. Mabey, in sub- 
stance, for an order directing the libellants to 
execute the decree, (which is, in form, against 
both vessels,) against the claimants of the 
Helen R. Cooper and their stipulators, or to 
exhaust their remedies, under the decree, 
against such claimants and their stipulators, 
before proceeding to execute the decree 
against the R. L. Mabey. 

The proofs now laid before me show that, 
in relation to the subject in controversy, the 
claimants of the R. L. Mabey, and their sure- 
ties, stood in the relation of sureties for the 
others, and that the latter had assumed the 
litigation and agreed to indemnify the former. 
It is, therefore, just and equitable, that the 
claimants of the Helen R. Cooper, and their 
stipulators, should pay the damages and 
costs awarded to the libellants by the de- 
cree. This brings the case within the prin- 
ciple of the decision in The D. S. Gregory 
[Case No. 4,100], and 9 Wall. [76 U. S.] 
513, where the court directed, that, as be- 
tween the two vessels, the recovery be equal- 
ly apportioned, and that, although each was 
assumed to be liable for the whole amount 
to the libellant, and, so, in respect to each 
one-half, each ve^el was surety for the 
other, the libellant, on receiving from either 
vessel one-half, should stay proceedings until 
execution had been issued and returned as 
against the other. Although no direction was 
given, in the decree in the present case, as 
to an apportionment, or otherwise settling the 
equities between the defendants, and while 
it is also clear that no modification of the de- 
cree should now be made, I think the court 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



has power to control the manner of its exe- 
cution, so as to do justice between the de- 
fending parties, if thereby the libellants are 
deprived of no right. They must be permit- 
ted to collect their whole decree out of some 
one or all of the parties liable. 

In analogy, therefore, to the decision in the 
case above referred to, an order is granted, 
that the libellants first issue execution 
against the claimants of the Helen R. Cooper 
and their stipulators, and that proceedings 
against tiie claimants of the R. L. Mabey and 
their stipulators be stayed until the return 
of such executions against the others. Either 
party is to be at liberty to apply to the 
court for further direction, as they may be 
advised. 

[The facts upon which the decree referred to- 
was based are given in Cases Nos. 6,333 and* 
6,334.] 
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Case N"o. 6,336. 

HELLEN V. BBATTY. 

[2 Cranch, G. C. 29.] i 

Circuit Court, District of Columbia. 
Term, 1811. 

Action op Debt — Plea op Plenb Abministbavit.. 

Under Act Md. 1798, c. 101, c, 8, § 15, the 
court, and not the jury, is to ascertain whether 
the defendants paid away all the assets before- 
notice of the plaintiff's claim. 

Debt upon a bond. The defendants [Beat- 
ty's administrators] pleaded that they first 
had notice of the plaintiff's claim on the 
first of November, 1809, when they had fully 
administered; and laid a rule on llie plaintiff 
to reply. 

Mr. Morsell, for plaintiff, contended that un- 
der the Maryland Act of 1798, c 101, subc. 
8, § 7, he was not bound to reply. 

Mr. F. S. Key, for defendants. It is not a- 
plea respecting assets, but respecting notice; 
and the want of notice before paying away 
all the assets, is an absolute bar to the action 
under the 15th section of the same chapter 
of the act 

Mr. Morsell, contrJi. The only question Is- 
"Whether the plintiffi is bound to reply to the 
plea of pl6ne admiaistravit The object of 
the act of assembly is to prevent the adminis- 
trator from being liable out of his own es- 
tate; not to prevent judgment for assets 
quando aceiderint. The act intends only to- 
discharge the administiutor from those assets 
which he has paid away without notice. All 
the assets, means all in hand, or of which he- 
had possession. The debt is not discharged. 

THE COURT (PITZnUGH, Circuit Judge, 
absent) was of opinion, under the 15th sec- 
tion of chapter 8, that no judgment could be 

1 [Reported by Hon. William Cranch, Chi2f 
Judge.] 
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rendered, as the defendants sliowed a plene 
administravit, and that the court, not the 
jury, is to ascertain whether the defendants 
paid away all the assets before notice. 



Case Wo. 6,337. 

In re EnSLLER. 

[3 Biss. 153; 4 Alb. Law J. 49.] i 

District Court, W. D. Wisconsin. Sept. Term, 
1871. 

Bankruptot — Suffering Pbopertt to be Taken, 

1. Under section 39 of the bankrupt act tof 
1867 (14 Stat. 536)] it is not necessary that the 
debtor should be an actor in promoting the tak- 
ing of his property; the suffering it to be taken 
is a violation of the act. 

2. It is the duty of an insolvent man, when 
sued, to take measures to secure the equal dis- 
tribution of his property among his creditors; 
and if he makes no defense to the actions, does 
not notify his other- creditors of such suits, nor 
do anything to prevent the obtaining a prefer- 
ence, he suffers his property to be taken within 
the meaning of that section. 

3. "When a debtor suffers an act which he 
might prevent, and the necessary consequence 
of which is to give a preference to certain cred- 
itors, the law presumes that he intended such 
result. 

The bankrupt, a merchant, being insolvent 
and knowing his insolvency, was sued in Au- 
gust, 1870, by Van Steenwyk, his banker, 
and by Hendrickson, his father-in-law, by the 
service of a summons only, in the state court, 
for amounts exceeding the value of his prop- 
erty, and shortly afterwards was sued by Le- 
vi Feigel, another creditor. No papers were 
filed in tie cases until the day before judg- 
ments were entered, in November following. 
The bankrupt, after said suits were commen- 
ced against him, was applied to for payment 
by some of his other creditors, and he put 
them off, but did not inform them that he 
had been sued. After those creditors obtain- 
ed the judgments, by default, they caused es- 
eeutions to be issued and levied upon all the 
bankrupt's property, and shut up his store, 
which was the first known by his other cred- 
itors of the suits. The bankrupt also repre- 
sented to the attorneys of some of his other 
creditors, while the suits were pending, that 
those creditors who had already sued him 
were going to give him time. After the levy 
the petitioning creditors commenced these 
proceedings in this court, alleging that he suf- 
fered his property to be taken by those cred- 
itors on legal process with a view to give 
them a preference. The bankrupt filed a gen- 
eral denial of bankruptcy, pnd on the trial the 
foregoing facts appeared In evidence,, and 
were found by the court. 

Wing & Hood, for petitioning creditors. 
J. J. Cole, for bankrupt." 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 Alb. Law J. 
49, contains only a partial report,] 



HOPKINS, District Judge. The acts of 
bankruptcy charged in the petition in this 
case are: 

First— That the debtor being insolvent, with 
a view to give a preference to G. Van Steen- 
,wyk, of La Crosse, and Henry W. Hendrick- 
son, his father-in-law, two of his creditors, 
suffered his property to' be taken by them up- 
on legal process; and. 

Second— That he procured an execution to 
be issued upon a certain other judgment in 
favor of Levi Feigel, and suffered his prop- 
erty to be taken thereon with a view to give 
a preference to such judgment creditor. The 
debtor denied these acts of bankruptcy, and 
the evidence has been taken and submitted to 
me with the written briefs of the attorneys 
for the parties. 

The only question that I deem it necessary 
to pass upon on this hearing is as to whether 
the debtor "suffered his property to be taken 
upon legal process" within the meaning of 
section 39 of the bankrupt act, "with intent to 
give a preference to one or more of his cred- 
itors." Under that section it is not necessary 
that the debtor should be an actor in' promot- 
ing the taking; if he "suffers" the taking, he 
violates the act, if the necessary consequences 
of it are to enable the creditor to obtain a 
preference. If he was insolvent (which is 
not denied) when he was sued by Van Steen- 
wyk and Hendrickson in August last, it be- 
came his duty to apply voluntarily for the 
benefit of the bankrupt act, so that his prop- 
erty might be distributed equally among all 
his creditors, and not keep still and permit 
those creditors who had sued him to go on 
and obtain judgments and take all his prop- 
erty upon executions. 

An insolvent debtor -is not -only forbidden 
from aiding or procuring his property to be 
taken upon legal process, that is, from acting 
with a creditor for that purpose, but he is on 
the contrary required to take^steps to prevent 
it, and if, when sued, he keeps silent and 
does not take measures to prevent a creditor 
from obtaining a preference by his suit, he^ 
within the meaning of the act, suffers it to be 
done. 

What a party has the power to prevent, he 
"suffers" to be done when he does not use the 
means provided to prevent it. If he did not 
like to proceed voluntarily, he could have no- 
tified, his other creditors of the fact of his 
having been sued. He had twenty days be- 
fore judgment to do so, before judgments 
could have been recovered. 

The debtor in this case neither did any- 
thing to prevent Van Steenwyk, Hendrickson 
and Feigel from obtaining judgments against 
him and taking his property to satisfy them, 
nor did he notify his other creditors of the 
commencement of such suits, but on the con- 
trary, intentionally, it seems to me, concealed 
from them the fact of the commencement of 
such suits. I think in this case the testimony 
clearly shows that the debtor "suffered' bis 
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property to be taten upon legal process, witli 
intent to give a preference to tlie execution 
jcreditors, and thereby committed the act of 
bankruptcy charged against him in the peti- 
tion, and the adjudicated cases leave no room 
for doubt upon this question. In re Black 
[Case No. 1,457]; In re Craft [Id. 3,316]; In 
re Dibblee [Id. 3,8S4]; In re Wells [Id. 17,- 
388]; Campbell v. Traders' Nat Bank [Id. 2,- 
370]; Beattie t. Gardner [Id. 1,195]; Risen v. 
Knapp [Id. 11,8G1]. 

The debtor, as before stated, was confess- 
edly insolvent when sued and when his prop- 
erty was taken on the execution, and he took 
no steps to prevent a judgment, or his prop- 
erty from being thus taken; he therefore suf- 
fered an act to be done which he might have 
prevented, which necessarily resulted in a 
preference in favor of the judgment creditors, 
and the law presumes that he intended the 
natural consequences of his acts. The result 
of his inactivity being necessarily to give a 
preference to the creditors suing, he is in law 
chargeable with having intended to effect that 
purpose. 

I think the act of bankruptcy first charged 
in the petition clearly proven, and I therefore 
adjudge the debtor to be a bankrupt, and sub- 
ject to the provisions of the bankrupt act. It 
is unnecessary at this time to consider the 
other questions presented by the counsel. 

Consult, also, In re Haughton [Id. 6,223]; 
Wright V. Filley [Id. 18,077] ; Kohlsaat v. Hog- 
uet [Id. 7,919]. 



Case No. 6,338. 

In re HELLEE. et al. 

[32 Leg. Int. 136.] i 

District Court, S. D. New York. March 30, 
1875. 

BAXKHDPTor — ^Vekificatiox ov Involttntart 
Petition. 

An involuntary petition in bankruptcy cannot 
be verified before a notary public. 

An involuntary petition in bankruptcy was 
filed by several creditors of the firm of Hel- 
ler Bros. & Co., for an adjudication of said 
firm as bankrupts. This was opposed by the 
counsel for the debtors upon the ground that 
the original petition was not properly veri- 
fied—verification having been made before a 
notary public, and not before a judge, regis- 
ter, or commissioner, as provided by section 
5017, c. 2, tit 61, of the Revised Statutes. 

BLATCHFORD, District Judge, rendered 
a decision dismissing the petition and all the 
proceedings, and denying the motion for an 
adjudication, upon the ground that the peti- 
tion was not properly verified before a notary 
public 

1 [Reprinted by permission.] 



Case K"o. 6,339. 

In re HELLER. 

[5 N. B. R. 46; 1 41 How. Tr. 213.] 

District Court S. D. New York. June, 1871. 

Bankruptcy — Amendment to Scheddle. 

1. A register has the right to allow amend- 
ments to the schedules on tlie es parte appli- 
cation of the bankrupt, at any time while the 
cause is pending before him, but it is the better 
practice, if there shall have been an appearance 
on the part of creditors, to issue an order to 
show cause, &c., and to require due notice of 
such application to be given. 

[Cited in Re Blaisdell, Case No. 1,488; Re 
Dole, Id. 3,965.] 

2. It is the duty of the bankrupt to amend his 
schedules so as to make them conform to the 
facts, and that the filing of specifications does 
not deprive him of that right or release him 
from that duty. 

3. The register should allow all necessary and 
proper amendments whenever a proper cause 
therefor is shown. 

By JOHN FITCH, Register: 

Upon affidavits and upon all the pleadings 
and proceedings in this cause, the bankrupt 
moves to amend Schedule A attached to his 
E«tition for adjudication in bankruptcy, by 
sti'iking out certain debts which were insert- 
ed in a previous amendment through a mis- 
take of the law, the debts having been con- 
tracted hy the bankrupt since the filing of 
his petition. Since the adoption of the code 
of procedure by the legislature of this state, 
amendments to any pleadings or proceedings 
are allowed virtually as a matter of course, 
and are within the discretion of the court 
and being allowed whenever proper- cause is 
shown. Sections 172-174, Code. The prac- 
tice of the state courts under section 173 
of the Code, which section of the Code is as 
follows: "The court may, before or after 
judgment, in furtherance of justice and in 
such terms as may be proper, amend any 
pleading, process or proceeding by 'adding or 
striking out the name of any party, or by 
correcting a mistake in the name of a party 
or a mistake in other respect; or by inserting 
other allegations material to the case; or 
when the amendment does not change sub- 
stantially the claim or defence, by conform- 
ing the pleading or proceeding to the facts 
proved,"— has been settled by the following 
decisions: Amendment before trial, matter 
of course. Troy & B. R. Co. v. Tibbits, 11 
How. Pr, 170; Daguerre v. Orser, 3 Abb. Pr. 
86. Reasonable excuse for defect sufiicient. 
Han-ington v. Slade. 22 Barb, 164. See, 
further. Merchant v. New York Life Ins. 
Co., 2 Sandf. 669, 2 Code R. 66, 87; Chapman 
V. Webb, 1 Code R. (N. S.) 3SS. Summons 
may be amended after judgment Sluyter v. 
Smith, 2 Bosw. 673. See, also [Davidson v. 
Powell], 13 How. Pr. 287. Affidavits may be 
amended [Furman v. Walter] Id. 350. A 

1 [Reprinted from 5 N. B, R. 46, by permis- 
sion.] 
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warrant of attacTiment may be amended. 
Kissam v. Marshall, 10 Abb, Pr. 424. Where 
amendment is in furtherance of justice, bxit 
little restriction upon power of amendment. 
Van Ness v. Bush, 14 Abb. Pr. 36; Beardsley 
V. Stover, 7 How. Pr. 294; 3 Abb. Pr. 86. 
Court will allow amendment of complaint 
necessary to conform it to the facts proved. 
Hunter v. Hudson River Iron & Mach. Co., 
20 Barb. 493. By section 174 of the Code of 
Procedure, whenever any proceeding taken 
by a party fails to conform in any respect 
to the provisions of this Code, the court may, 
on motion, permit an amendment so as to 
make it conformable thereto. 

The motion to amend Is properly made. 
General order 5; In re Morford [Case No. 
9,796]; In re Perry [Id. 10,998]; In re Little 
[Id. 8,390]; In re Watts [Id. 17,293]. The 
bankrupt is required by the bankrupt act of 
March 2, 1867 [14 Stat 517], to make his 
petition and schedule conform to the provi- 
sions of the law. In re Orne [Case No. 10,- 
582]. And the court has authority to allow 
amendments to be made at any time prior to 
the discharge of the bankrupt. General or- 
der 5, "He shall be at liberty from time to 
time, upon oath, to amend and correct .his 
schedules of creditors and property, so that 
the same shall conform to the facts." TJ. S. 
Banlarupt Act, § 26; In re Jones [Case No. 
7,447] ; In re Orne [supra]. In the last cited 
case Blatchford, J., says: "An error, when- 
ever discovered, must be corrected, no matter 
what proceedings have theretofore taken 
place." "The register may order schedule to 
be amended at any stage of the proceedings." 
In re Perry [supra]. Additional amendments 
were allowed after the assignee had made 
and filed his report I entertain no doubt 
of the right of the bankrupt to amend under 
section 26, nor of the application being prop- 
erly made to the register. 

A bankrupt maty amend schedules even 
after the hearing of specifications against the 
discharge. In re Preston [Case No. 11,392]. 
In this cause leave to amend was granted by 
the register under section 26 of the act, and 
general orders 5, 7, and 33. Schedule A was 
amended by the addition of about twenty- 
five creditors, among these were included 
the names of eight persons, the indebtedness 
to whom was subsequent to filing of the peti- 
tion. As the discharge, if granted, could 
not release the petitioner from debts contract- 
ed after the filing of his petition, those cred- 
itors whose names were improperly inserted 
could suffer no loss or damage by the mis- 
take. They had not proved or attempted to 
prove their debts, and the proceedings have 
not been affected in any way by their names 
being inserted in the amended schedule. 
The bankrupt, on becoming aware of the ^- 
ror, seeks to correct it by striking out those 
names from his amended schedule, and asks 
leave to amend by filing an amended sched- 
ule omitting the names of those eight cred- 
itors whose names were by mistake placed 
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in the amended schedule. The mistake of 
placing the names of creditors whose claims 
did not exist previous to the filing of the pe- 
tition, on the amended schedule, not havings 
prejudiced a right of any previously existing 
creditor, and being, in effect, the asking of a 
relief which the court has no power to grantj 
is merely surplusage and the last proposed 
amendment, which is for the purpose of re- 
moving manifest imperfections, is an act of 
good faith, and the court should not merely 
permit the amendment, but require it to be 
made. 

The bankrupt, on making his motion for" 
leave to amend, states, "under oath, the sub- 
stance of the matter proposed to be includ- 
ed in the amendments" &c., as required 
by general order No. 33. It is not reasonable 
to suppose this rule was intended to restrict 
amendments to cases of omission. Section 
26 of the act^ and general orders 5 and 7, 
are not susceptible of any such construction. 
The register has power to allow amend- 
ments, and no creditor has a right to oppose 
such application. In re Watts [supra]. In 
Re Batcliffe [Case No. 11,578], an, amend- 
ment was allowed on condition that there 
should be a new warrant issued, &c,, which 
was necessary under the circumstances of 
that case. So, also, in Re Perry [supra], ad- 
ditional proceedings were considered neces^ 
sary. In re Morford [supra], Blatchford, J.,- 
I consider as settiing the practice as^ applica-- 
ble to this case. The x'egister, holding cham- 
bers of the district court, either upon his- 
own motion or upon application of the bank- 
rupt or a creditor, or any other person hav- 
ing a standing in court, can make an order' 
allowing such amendments as may be prop- 
er. The proceeding is ex parte, and is en- 
tirely within the discretion of the register 
to grant or refuse it; if applied for by the 
petitioner, no notice thereof is required to- 
be given to any one, neither has a creditor a 
right to oppose it Should the register re* 
fuse to allow the amendments, the petition- 
.er has a right to appeal to the special term. 
Whenever any bankrupt or creditor shall 
make a motion before the register, at cham- 
bers, to amend the schedules or to compel 
the petitioner to amend his schedules, I hold 
the better practice to be to issue an order re- 
quiring the party to show cause why the 
amendments as asked for should not be al- 
lowed, specifying particularly the points in 
which the schedides are defective. The 
bankrupt or creditors will then have a right 
to oppose the application, and appeal from 
the order at chambers to the special tex*m if 
dissatisfied with the decision of the register. 
The authorities on these points are: In re- 
Hill [Case No. 6,481]; In re Orne [Id, 10,582]; 
In re Jones [Id. 7,447]; In re Levy [Id. 8,- 
296]; In re Patterson [Id. 10,814]; In re 
Morford [Id. 9,796]; In re Watts [Id. 17,- 
293]. 

The foregoing depisions are the same, irt 
spirit, as to the allowance of amendments q-b 
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are the decisions of the courts of this state, 
the same liberal spirit prevailing in each; 
allowing amendments as a matter of course 
in the discretion of the court, appeals being 
allowed in all proper cases. In this state the 
courts have, for a long series of years, allow- 
ed the most liberal amendments in all plead- 
ings and proceedings, allowing all necessary 
amendments in pleadings, before, on and 
after the trial of causes; no one has opposed, 
and the bar of the state generally approve 
of the practice. The act of congress requir- 
ing the national courts to follow the practice 
of the state courts in certain particulars, in 
the districts in which the United States 
courts are being held, enables the two courts 
to assimilate their practice, and enables the 
United States courts to avoid much of the 
English common law practice descended to 
us from the Roman law. In bankruptcy pro- 
ceedings, it is in furtherance of the ends of 
justice and as contemplated by the bankrupt 
act, that the register holding the chambers of 
the district court, and acting as an United 
States district judge, clothed with his pow- 
ers in regard to the case before him, should 
make all necessary orders in the case. As 
the registers selected by Chief Justice Chase 
and approved by the district courts are with 
few and unimportant exceptions men of the 
highest order of legal talent, learned in the 
law, having a full practice in the state 
courts, standing high in their respective com- 
munities—many of them having had legisla- 
tive and congressional as well as judicial ex- 
perience— to such men all the workings of 
the bankrupt law can safely be trusted; 
they are, as it were, a class of judicial pupils 
composing a school for judges, constantly in- 
creasing their fund of judicial knowledge, 
acquiring that practice and experience most 
fitting and qualifying them for judges of 
our state courts, and promotions to district 
or circuit judges of United States courts. 

The opposing creditors, by their counsel, 
submit the following objections to the grant- 
ing of the bankrupt's motion: First. "There 
is no justification in law for the exercise of 
such power or discretion by the register at 
this stage of the proceedings." Second. 
"The functions of the register have been per- 
formed with the exception of filing the 
specifications." General orders 6, 7, 12, 24, 
and 29. Third. "The case was de jure re- 
manded to the court after the filing of the 
specifications." Fourth. "The register has 
no jm-isdiction in the premises. He is lim- 
ited to granting amendments for omissions 
in the schedules, and leave to amend in un- 
contested cases." General orders 5, 7, and 
33. Fifth. "It is for the court, and the 
court alone to decide upon motion for leave 
to amend in contested cases; the filing of 
specifications is decisive of the question 
whether a case is contested or not. The mo- 
tion should have been addressed to the 
court" Sixth. "The register has already 
certified that said petition and schedule are 



correct in form, as it was his bounden dutj 
to do so according to rules four and seven." 
Seventh. "It is claimed by the opposing 
creditors in the specifications, that the mat- 
ter sought to be amended or withdrawn is 
evidence of both fraud and perjury under 
the law." 

Upon a careful examination of the views 
presented by the counsel for the bankrupt, 
and also of the opposing creditors and the 
authorities cited, I do not find any which 
support either of the objections of the op- 
posing creditor. The objection taken that 
the mere filing of the specifications deprives 
the bankrupt of his right to the amendments, 
is not, in my opinion, sustained by the bank- 
rupt law, or by the rules or practice of this 
court, as the bankrupt act, by section 26 of 
the act, provides, "That the bankrupt shall 
be at liberty, from time to time, to amend 
and correct his schedules of creditors and 
property so that the same shall conform to 
the facts;" and for the purpose of such 
amendments the register is the court, and 
has the power to grant them, on motion, e^ 
parte, and that any politeness or courtesy 
shown to counsel for creditors out of per- 
sonal respect by the register, who was will- 
ing that they should be heard in order that 
their views might be presented to the court, 
does not bring the cause within the rule of 
that portion of the bankrupt act defining 
contested cases, and that this application is 
ex parte, and not in any respect a contested 
case. "The mere filing of the specifications 
does not, ipso facto, adjourn the cause into 
court, or oust the register of his jurisdiction 
of the cause. The filing of the specifica- 
tions is a mere incident to the opposition to 
the bankrupt's discharge, by a statement of 
the reasons why a "bankrupt should not be 
discharged. He, (the register) proceeds with 
the cause notwithstanding the specifications, 
until his duties are performed. In Re Puf- 
fer [Case No. 11,459], Hall, J., decides that 
if the creditor desires an examination of the 
bankrupt with a view of using such exam- 
ination in opposing the discharge, or for any 
other purpose, he can proceed under district 
court rule twenty-six (Northern district of 
New York), such proceedings retain the cause 
before the register until the testimony shall 
have been taken; any creditor having a 
standing in court has a right to have such 
examination of the bankrupt or any other 
persons as witnesses. In re Adams, 36 How. 
Pr. 51. Creditors who have proven, or at- 
tempted to prove their claims, although not 
as yet allowed by the register, are entitled 
to have an order for such an examination. 
In re Metealf [Case No. 9,494]; 36 How. Pr. 
51; Bump, Bankr. 64; Bankrupt Act, § 19; 
General order 3." 

1st Upon all the proceedings in this cause, 
including the specifications, I decide as a 
matter of law that this application of the 
bankrupt in form of a motion to amend his 
schedules, is one that he has a right to make 
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ex parte, and that neither the assignee nor 
opposing creditors have a right to be heard 
upon the motion or to oppose the same, but 
that It is better practice, in order to bring 
the question fully before the district court, 
to allow them to do so, and to require due 
notice of such application to be giren. 

2d. That the bankrupt has a right to 
amend his schedules by strilcing out the 
names of the eight persons who have be- 
come creditors of the banlirupt since the fil-. 
ing of the petition and schedules. 

3d. That in this case it was the duty of the 
bankrupt to amend his schedules, so as to 
make tiiem conform to the facts, and that he 
could make such application at any stage of 
the proceedings before the register had re- 
turned the cause to the court, and that the 
filing of the specifications did not prejudice 
him in, or deprive him of this right 

4th. That the register has the right to 
grant em order allowing such amendments 
whenever a proper cause therefor is shown. 
This being a proper cause, and the causes 
shown are in my opinion sufficient, the mo- 
tion of the bankrupt is granted. 

5th. The opposing creditors, by Henry Mor- 
ris, their attorney, object to the granting of 
the order, and request a certificate to the dis- 
trict court 

Benjamin Todd, for bankrupt 
Henry Morris, for opposing creditors. 

BLATOHFORD, District Judge. I concur 
in the views of the register stated in his con- 
clusions 1, 2, 3, and 4. 



Case "No. 6,340. 

HELLMAN et al. v. HOLLADAT. 

p. Woolw. 365.] 1 

Circuit Court D. Nebraska. Nor. Term, 1868. 

Common Cabrier of Passengers, Baggage, and 
Gold. 

1. The case of Orange County Bank v. 
Brown, 9 Wend. 116, distinguished. ; 

2. If a passenger surreptitiously introduce in- 
to a coach an article of great value, with lie 
view of getting it carried for nothing, iwhen the ' 
carrier is accustomed to charge for such serv- 
ice, he is guilty of a gross fraud, and in case 
of loss cannot recover. 

3. But if, notwithstanding the passenger's in- 
tention to defraud him, the carrier learns the 
fact and, knowing it charges, and the passen- 
ger pays, for carrying the article as extra bag- 
gage, and for charges usual therefor, then the 
carrier is liable for the value of the article, in 
case of its loss. 

• 4. It is for the jury to say, from the whole evi- 
dence, whether the carrier received the compen- 
sation knowing the baggage to contain gold. 
[Distinguished in Humphreys v. Perry, 148 
U. S. 627, 13 Sup. Gt. 719.] 

Hellman & Cahn, partners, sued HoUaday 
for $10,114, for gold dust of that value, lost 

1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



while being transported on the defendant's 
stages. The circumstances, as detailed in 
the petition, were, briefly stated, these: The 
defendant was the proprietor of a line of 
stages and of a treasure express, running 
from Great Salt Lake in Utah via Denver in 
Colorado, to Omaha in Nebraska. Cahn took 
passage at Salt Lake for Omaha, and paid 
the usual fare, being §300; and having a 
quantity of gold dust, the defendant under- 
took to carry that for ?5 per ?1000 extra, 
which said Cahn then and there paid. Near 
Fort Bridger this gold dust was lost off the 
coach, by reason of the unskilful driving of 
the coach by the defendant's driver, who be- 
came intoxicated; and also because the gold 
dust was placed in the boot of the coach, 
and not there properly secured. To meet 
this case, the defendant in his answer alleged, 
that his "treasure express" was conducted by 
means of messengers, who accompanied all 
articles to be thereby carried, and used iron 
safes, and other precautions for carrying 
them safely, and the charges on articles so 
carried were at the rate of ?50 per $1000; 
that all passengers on the coaches were ad- 
vertised of that fact, and that the defendant 
would not be responsible for, and forbade 
the carrying of gold dust by passengers, be- 
cause the line ran through a country little 
frequented, and where exposures to robberies 
and Indian attacks were great; that said 
Cahn introduced the gold dust into the coach 
surreptitiously, and paid for it as extra bag- 
gage, without . informing the defendant's 
agents, and without their knowing that it 
was valuable; that Cahn placed his baggage 
in the boot of the coach, and gave to th$ 
driver the liquor by which he was intoxi- 
cated. The suit was originally commenced 
in one of the district courts of the late terri- 
tory of Nebraska, and on the organization 
of the federal courts in the state was trans- 
ferred to this court on accotmt of the citizen- 
ship of the parties. At this term, it came on 
to be tried before the court and a jiury. It 
appeared from the evidence that there were 
several passengers on board the coach, travel- 
ling in company with the said Cahn; that 
they had with them a large quantity of gold 
dust for which, neither as treasrure nor extra 
baggage, did they pay anything at Salt Lake 
City. They had proceeded in the stage some 
forty miles to a station known as Millersville, 
when the general superintendent and the lo- 
cal agent of the stage line came to the coach 
and told them that telegrams had been re- 
ceived from Salt Lake, that they had extra 
baggage; that the baggage must be weighed, 
and they must pay for whatever exceeded 
100 pounds to the passenger, at prescribed 
rates as 'extra baggage. A good deal of 
baggage was taken out, weighed, paid for, 
and replaced. 

The plaintiffs introduced evidence tending 
to prove that at this time Cahn told the gen- 
eral superintendent that he had the gold dust 
here sued for, and before his eyes placed it 
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in a carpet-bag, and the driver placed it In 
the hoot; that he paid for it as extra baggage, 
with the full knowledge on the part of the 
defendant's agents of its nature. The de- 
fendant showed by the evidence the manner 
in which he carried treasure, the rates char- 
ged by him therefor, and the notice to pas- 
sengers limiting his liability, as charged in 
his answer. He also introduced evidence 
tending strongly to show that the gold dust 
was surreptitiously and fraudulently intro- 
duced into the coach by Cahn at Salt Lake; 
that his agents neither there nor at Millers- 
ville knew his baggage contained articles of 
such value; and that he or his companions, 
with his assent and even encouragement, 
gave to the driver the liquor which he drank; 
and that he placed the carpet sack in the 
boot of the coach, or caused the driver to 
place it there, without knowing its con- 
tents. 

The defendant rectuested the court to in? 
struct the jury (among other things) as fol- 
lows: "If the jury believe from the evidence 
that Cahn assisted or encouraged his fellow 
passengers in getting the driver drunk, that 
he caused him to put the carpet-bag con- 
taining the gold dust in the boot of the coach, 
the driver not knowing that it contained gold 
dust, that he surreptitiously introduced the 
gold dust into the coach at Salt Lake, to 
•avoid paying the rates chargeable in the 
express, and at Millersville paid for it as 
extra baggage only, and at the rates charge- 
able therefor, then you will find for the de- 
fendant." 

Redick & Briggs, for plaintiffs- 
- Mr. Poppleton and Mr. Woolworth, for de- 
fendant. 

MILLER, Circuit Justice. I cannot give 
this request as drawn. There is evidence 
here which it ignores. It was evidently 
framed with the purpose of shutting out from 
the consideration of the case certain evidence 
introduced by the plaintiff. The credibility 
of that testimony is not for us to pass on. 
It is for the jury. The jury must be in- 
structed upon the law as it stands on the 
whole of the evidence. The testimony which 
I refer to as not taken account of in the re- 
quest is, that of the plaintiff tending to show 
that when the payment was made as for 
extra baggage, the defendant's agents knew 
that the carpet sack contained gold dust, and 
knowing that fact, charged for it only the 
rates usual for extra baggage. 

I agree with the defendant's counsel that if 
Cahn introduced the gold into the coach se- 
cretly at Salt Lake, and attempted to get it 
carried for nothing, he 'was guilty of a gross 
fraud. If that were the whole of the case, 
he could not recover here. In this view of 
the case, it may upon the authorities be 
doubtful even whether it is incumbent to 
bring home to Cahn notice that the carrier 
would not be liable for gold thus carried. 



In that view the case would, without any evi- 
dence, show an intentional concealment in 
order to escape payment for a service ren- 
dered to the passenger by the carrier. That 
would be a fraud; and the law would not 
aid the party practising it. It would be a 
fraud by which the passenger, without pay- 
ment, would secure an advantage, and if he 
could recover for a loss, it would be a great 
advantage. It would be forcing a contract 
on a carrier which he did not make. 

The case of Orange County Bank v. Brown, 
9 Wend, 116, is precisely in point. A travel- 
ler on a steamboat on the Hudson river took 
$11,250 to be carried for the plaintiff. He 
placed it in his trunk, which, with its con- 
tents, was lost on board. The plaintiff 
sought to recover the money as lost baggage. 
Mr. Justice Nelson, in an able opinion, held 
that this amount of money was too large to 
come under the head of "baggage," and that 
an attempt to have it carried free of reward 
under the cover of baggage was an imposi- 
tion upon the carrier, and that he was de- 
prived of" his just compensation, and sub- 
jected to unknown risks by such devices. 

But that ease and the many others in 
which it has been followed, is distinguish- 
able from this in the particulars which I 
have mentioned. Here there is evidence 
tending to show that the carrier knew that 
the baggage contained the gold. If he 
did, he was not deceived. Cahn may have 
intended to deceive and defraud him. If he 
did, he failed to do so. If the carrier knew 
that the carpet sack contained the gold, and 
took not the usual rates chargeable for gold, 
but only such as were chargeable for ordi- 
nary extra baggage, then he was not de- 
frauded. The Orange County Bank Case 
proceeds throughout on a state of facts 
which, as the plaintiffs claim, differs from 
that shown here. "Whether they are light, 
we must leave it to the jury to say. This in- 
struction does not do so, and we cannot give 
it as requested. 

The other matters referred to in the re- 
quest are properly submitted to the jury. I 
will give the request modified according to 
the views I have expressed. 

The jury returned a verdict for half of the 
sum claimed, thus dividing the loss between the 
parties. 

Case No. 6,341. 

HELLMAN v. UNITED STATES. 

[15 Blatehf. 13.] i 

Circuit Court, S. D. New York. July 1, 1878.3 

Tax on Legacies. 

Under the provisions of sections 124 and 125 
of the act of June 30, 1864 (13 Stat. 285-287), 
as amended by section 9 of the act of July 13, 
1866 (14 Stat. 140), in relation to a tax on lega- 

1 [Reported by Hon, Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirming (Case No. 15,343.] 
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des and distributive shares of personal proper- 
ty, the tax on a pecuniary legacy accrues on the 
death of the testator, though not payable until 
the legatee becomes entitled to the benefit of 
the lepacy. Therefore, where a testator died 
in 1869, leaving a will making pecuniary lega- 
cies, arising out of personal property, but the 
legatees did not become entitled to the benefit 
of the legacies until 1875, it was held, that the 
executor became liable at the latter date to pay 
the tax on the legacies, although the tax on leg- 
acies was repealed by section 3 of the act of 
■July 14, 1870 (16 Stat. 256), from and after Oc- 
tober 1, 1870, the liability of such executor be- 
ing preserved by section 17 of said act of 1870. 

This was a writ of error to the district 
court The United States brought a suit at 
law in that court against Angelo Hellman, 
to recover §860, with interest from February, 
1873. The complaint alleged, that, in Sep- 
tember, 1869, one Bamberger died, leaving a 
will, whereby, after making specific legacies, 
he bequeathed the residue of his property to 
his executors in trust, and directed that his 
wife should have the income thereof for her 
life, and that after her death it should be in- 
vested until his youngest child, him surviv- 
ing, should become of age, at which time his 
son Abraham was to have §10,000 of- it, and 
the residue was to be divided among all his 
children, including Abraham, share and 
share alike; that his wife and his son Levi, 
and his son the defendant, were appointed 
by the will the executors and guardians of 
the infant children; that the defendant quali- 
fied and acted as executor, and had in his 
charge and trust, as such executor, the rest 
and remainder of the testator's personal 
proi)erty, for said purposes; that said per- 
sonal property exceeded the sum of $1,000 in 
actual value; that the said wife died in 
March, 1871; that the testator's youngest 
child, him surviving, became of age in Feb- 
ruary, 1875; that the testator's children be- 
came entitled to the possession and enjoy- 
ment of the rest and remainder of said es- 
tate in February, 1875; that thereupon a tax 
or duty, at the rate of §1 for each and every 
$100 of the clear value of the rest and re- 
mainder of said personal property, became 
due and payable to the United States from 
the defendant; that the clear value of such 
rest and remainder, in February, 1875, was 
$86,000; and that the said tax or duty there- 
on was $860. The defendant demurred gen- 
erally to the complaint The district court 
overruled the demurrer and gave judgment 
for the plaintifCs. [Case No. 15,343.] The 
decision of that court (Blatehford, J.) was as 
follows: ' "I do not think the decision in 
Olapp v. Mason, 94 U. S.' 589, covers this case. 
The facts in this case are like those in Jla- 
son V. Sargent [Case No. 9,253], and I concur 
with Judge Shepley in the views announced 
by him in his decision in that case. The 
defendant, being executor, is made liable or 
'subject' to the tax, and was bound to pay 
it before paying over the legacies, after the 
legatees became entitled, in February, 1875, 
to the possession and enjoyment of the lega- 
cies. Judgment is ordered for the plaintiffs 
llFED.OAS, — 67 



(Case No. 6,342) HELLMAR 

on the demurrer, with leave to the defendant 
to answer in 20 days, on payment of costs." 

Siegmund Spingarn, for plaintifiC in error. 
Stewart L. "Woodford, Dist Atty., for de- 
fendants in error. 

WAITE, Circuit Justice. The judgment in 
this case is affirmed. The distinction be- 
tween taxes on legacies and taxes on succes- 
sions is so clearly stated by Judge Shepley, 
of the First circuit, in Mason v. Sargent [su- 
pra], that it is only necessary to refer to 
that case as authority for this decision. In 
cases of succession, the right to the tax does 
not accrue xmtil the successor becomes enti- 
tled to the possession or enjoyment of tlie 
estate to which he succeeds, but in cases of 
pecuniary legacies it accrues upon the death 
of the testator, though not payable until the 
legatee becomes entitled to the benefit of his 
legacy. Clapp v. Mason, 94 U. S. 589, was a 
case of a tax upon a succession. 



HELLMAN (UNITED STATES v.). See 
Case No. 15,343. 



Case IS"©. 6,343. 

In re HELLMAR. 

[4 Sawy. 163; i 17 N. B. Br 362.] 

District Court, D. Oregon. Jan. 17, 1877. 

Feb roB Serving Order to Show Cause— Care 

OP Bankrupt's Property — Isventort of 

Bankrupt's Propbrtt. 

1. The order to show cause and the copy of 
the petition in involuntary bankruptcy consti- 
tute but one writ or process, and the marshal 
is not entitied to a fee and mileage for the serv- 
ice of each. 

2. A charge of one dollar per hour for person- 
al attention to bankrupt's property by the mes- 
senger jnust be at least supported by his owrr 
oath showing the fact of such attention andl 
the necessity for it 

3. It is the duty of the messenger to care for 
and inventory the property of the bankrupt up- 
on the most favorable terms for iiie estate, and, 
therefore, he will not be allowed one dollar per 
hour for time employed in making such inven- 
tory except upon proof that it was necessary. 

[In bankruptcy. In the matter of F. L- 
Hellmar.] Exceptions by assignee to mar- 
shal's bill of fees. 

Joseph Simon and M. W. Fechheimer, for 
assignee. 
Eufus Mallory, for marshal. 

DEADY, District Judge. On December 22, 
1876, the marshal filed a statement of his, 
fees in the above entitled case; amounting 
in the aggregate to $137.45, which was taxed 
and allowed by the clerk. 

On the same- day counsel for the assignee 
filed exceptions to the following items of the 
bill as taxed: (1) Service of order to show 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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cause, $4; and mileage to the Dalles, in serv- 
ing the same, $11.50, because there is a pre- 
vious charge in the hill for the same service; 
(2) Personal care of property from the even- 
ing of November 1 to the morning of Novem- 
ber 2, fourteen hours, ?14, because the mar- 
shal is not entitled to the same; and, (3) 
"Making inventory, two persons from seven 
a. m. to eight p. m. November 2, twenty-two 
hours, $22," because the same is unjust and 
excessive. 

Immediately preceding the charge concern- 
ing the order to show cause, and under the 
same date, the bill contains a charge for 
serving a copy of the petition and mileage 
therefor, amounting in the aggregate to $14.- 
50. Assuming that if the service of the order 
and copy of the petition constitute but one 
service, the charge should be made for serv- 
ing the order with the copy, the exception 
will be considered as if made to the separate 
charge concerning the copy of the petition. 

The additional fee for serving the copy 
of the petition accompanying the order to 
show cause was probably charged and taxed 
under the authority of In re Burnell [Case 
No. 2,171]. In that case, the court held that 
the fee for serving the copy of the petition 
was well charged. It is imderstood that the 
double mileage is charged upon the author- 
ity of paragraph 25 of section 820 of the 
Revised Statutes, which provides that when 
"more than two writs of any kind required 
to be served in behalf of the same party 
on the same person might be served at the 
same time, the marshal shall be entitled to 
compensation for travel on only two of such 
writs." 

I think the exception well taken. The only 
provision under which the marshal can claim 
compensation for serving the order to show 
cause and copy of petition in an involuntary 
proceeding in bankruptcy, is general order 
No. 30, which provides that his fees under the 
bankrupt act [of 1867 (14 Stat. 517)] "shall 
be the same as are allowed for similar serv- 
ices," by section 829 of the Revised Stat- 
utes as modified by section 5126 of the same. 
The former section provides that the marshal 
shall receive "for service of any warrant, 
attachment, summons, capias or other writ, 
except execution, venire or a summons or 
subpoena for a witness, $2 for each person on 
whom service is made." Section 837 pro- 
vides that the fees of the marshal of Oregon 
and Nevada shall be double the amoimt pro- 
vided for like services elsewhere. 

Upon the filing of a petition in bankruptcy 
by a creditor against a debtor, the court is 
authorized to make an order requiring the 
debtor to appear and show cause why the 
prayer of the petition should not be granted. 
In effect this order to show cause is the 
process in the case, the summons to the de- 
fendant, upon the due service' of which the 
court acquires jurisdiction over him. With 
it and as a part of it, the statute requires that 
the debtor shall be served with a copy of the 



petition, whereby he may be informed of 
what is alleged against him, and against 
which he is required to show cause. The serv- 
ice of the order without the copy of the pe- 
tition would not give the court jurisdiction; 
it would not be a complete service of the 
process in the case. In this state, a copy of 
the complaint is required to be served with 
the summons in an action at law. Taken to- 
gether, they constitute but one writ or pro- 
cess, and a substitute for the original writ 
at common law, which contained a full state- 
ment of the cause of action as set forth 
in the praecipe. 1 Chit PL 240. So in this 
case, instead of the order to show cause re- 
citing the allegations of the petition, it sim- 
ply refers to it form No. 57, and dh-ects that 
a copy of it be served with the order. The 
order and copy are proper and necessary 
parts of one process to be served at one time, 
and upon the same person. Technically, then, 
there is no ground for treating them as dis- 
tinct writs or processes, so as to authorize the 
marshal to charge a distinct fee for the serv- 
ice of each. Neither is there any reason, 
in fact, for such additional charge. The serv- 
ice of both papers is substantially one act, 
and the delivery of the copy of the petition 
devolves no additional labor or responsibil- 
ity upon the marshal. There being, then, but 
one writ served in this case, there is no 
ground for charging more than one mileage 
for travel performed in serving it But let 
it be conceded that the order and copy con- 
stitute two writs, still the case does not come 
within paragraph 25, supra, allowing double 
rnileage in certain cases, because it does not 
appear that the marshal sei'ved more than 
two writs upon the debtor for the petition- 
ing creditors at the same time. The service 
of two writs between the same parties at 
the same time is not sufficient to bring the 
case within the statute. There must be more 
than two to entitle the officer to compensa- 
tion for travel on any two of them. 

On the argument it was assumed that the 
services mentioned in the second of the above 
items was performed by a deputy, and it 
was objected that under section 5013 of the 
Revised Statutes no one is entitied to charge 
fees as a messenger in bankruptcy but the 
marshal himself, and, therefore, a deputy 
marshal cannot charge the fee of §1.00 per 
hour for the services mentioned in tiiis item. 

What a marshal does by his deputy he does 
by himself, and every deputy marshal char- 
ged with the execution of a warrant, or serv- 
ice of process in bankruptcy, is quoad hoc 
a messenger in bankruptcy. The "assistants" 
spoken of in section 5013, supra, are not 
deputy marshals, but such persons as a mar- 
shal or deputy in the execution of a warrant 
in bankruptcy may employ to assist him in 
the discharge of his duties; such as caring 
for or making an inventory of the bankrupt's 
property. 

Section 5126 provides jvhat fees the as- 
signee shall pay to the marshal as messenger. 
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Among other things, lie shall be paid "for 
custody of property, * * * his actual and 
necessary expenses upon returning the same 
In specific items, and making oath that they 
have been actually incurred and paid by 
him, and are just and reasonable;" and his 
oath shall not be conclusive as to the neces- 
sity of such expenses. 

Section 5127 of the Revised Statutes gives 
the justices of the supreme court power to 
prescribe fees for other services of the mar- 
fihal, and to reduce those prescribed by sec- 
tion 5126, supra. Under this authority the 
justices have prescribed by general order 
number 31, that "the marshal shall be al- 
lowed for each hour actually and necessarily 
employed in personal attention in taking 
care of the bankrupt's property $1;" and the 
same for each hour "necessarily employed in 
making an inventory of" such property. 

Taken together, the reasonable purport of 
these provisions seems to be that it is ex- 
pected that a marshal or his deputy, in ex- 
ecuting a warrant against a bankrupt's es- 
tate, shall have the care and custody of the 
property until the same is turned over to the 
iissignee, and in the meantime may be called 
upon to employ a keeper or other person to 
give personal attention to the matter. But 
Jt does not follow that such expenses must be 
incurred in all instances, or even the ma- 
jority of them. The services of a keeper can 
hardly be necessary in. the case of au or- 
dinary stock of goods secured in a storehouse, 
or if needed at all, that anything more is 
necessary than the committing of the key to 
some trusty person, who shall sleep in the 
building at night And certainly, it can very 
seldom be necessary that the officer charged 
with the execution of the warrant shall give 
his personal attention to the matter, at the 
great cost to the estate of $1 per hour, when 
competent persons may ordinarily be- employ- 
ed at from $2.50 to $5 per day. And in any 
event, where the officer makes a charge for 
^♦personal attention in taking care of the 
bankrupt property," I think he ought, in an- 
alogy to the rule prescribed by section 5126, 
fiupra, in ease of expense incurred for that 
purpose, show by his oath that such services 
were actually rendered, and the necessity for 
them. 

This fee bill is neither signed nor verified 
by the officer, nor does it contain any state- 
ment showing the necessity of this personal 
attention to the property of the bankrupt. 
The exception to this item is allowed. 

The third item is made up upon the assump- 
tion that persons employed by the messenger 
to make an inventory of the bankrupt's prop- 
erty, or assist him in so doing, are entitied 
to $1 per hour for their services. But this 
view of the matter is not sustained by gen- 
eral order number three, prescribing the .com- 
pensation for the time employed in making 
the inventory, or the reason of the thing. 
The making of an inventory is a matter 
which usually requLces nothing more than 



ordinary clerical labor, that can be obtained 
for much less than $1 per hour. The mak- 
ing of an inventory is an incident to that care 
and custody of the property which it is the 
duty of the marshal to provide, upon terms 
the most favorable to the estate. It is not 
contemplated that he should engage in it 
personally at an expense of ?1 per hour to 
the estate, miless there is some positive ne- 
cessity for so doing. This cannot ordinarily 
be the case, although it may often, if not 
always, happen, that he may be called upon 
to give some time in supervising or over- 
looking the work. Neither is this item sup- 
ported by any proof. A charge by the mar- 
shal for time" necessarily employed in mak- 
ing an inventory, ought, in analogy to the 
rule prescribed in section 5126, supra, to be at 
least supported by the oath of the officer as 
to the fact of the service, and the necessit?" 
for it 
This exception is allowed. 



CaseJNTo. 6,343. 

HELLRIGLE v. DULANY. 

[4 Cranch, 0. 0. 473.] i 

Circuit Court, District of Columbia. Oct 
Term, 1834. 

JuBiSBiCTioN — Amount of Verdict— Offsets. 

If, in ,a suit in Alexandria, D. C, the debt be 
reduced below ?50, by offsets, the plaintiff may 
have judgment for the sum found by the ver- 
dict 

Assumpsit for $466.25, for work and labor 
as overseer, gardener, carpenter, &c. Plea, 
non assumpsit and set-off, and account in 
bar, consisting of cash payments, and cash 
received for vegetables sold, &c. Verdict 
for plaintiff, for $23.12. 

Mr. Neale, for defendant, moved for a non- 
suit, because the damages found are below 
the jurisdiction of this court and cited 
Maitland v. McDearman, 1 Va. Cas. 131; 
Minor v. Goodall, 3 CaU, 393; Pitts v. Car- 
penter, 1 Wils. 19; Gross v. Fisher, 3 Wils. 
48; Ferguson v. Highley, 2 Va. Cas. 255; 
Parker v. Elding, 1 East, 353; Neff v. Talbot 
1 Va. Cas, 140; Hepburn v. Lewis, 2 Call, 
497; Newell v. Wood, 1 Munf. 555; U. S. v. 
McDowell, 4 Cranch [8 U. S.] 316; and the 
act of 1823 (enlarging the jurisdiction of 
justices of the peace), § 6 (3 Stat 743). 

Mr.' Mason and Mr. Taylor, for plaintiff. 

THE COURT rendered judgment for the 
plaintiff, after considering the following 
cases and authorities, viz.: Goddard v. Da- 
vis [Case No. 5,491], in this court at Alex- 
andria, July term, 1801; Rutter v. Merchant 
[Id. 12,179], at the same term; McKnight v. 
Ramsay [Id. 8,868], at Alexandria, Oct, 1801; 
Ridgway v. Pancost [Id. 11,818], at Alexan- 
dria, April, 1802; Curry v. Fletcher [Id. 

1 [Reported by Hon. William Oranqh, Chief 
Judge,] 
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3,490], at Washington, Dec, 1802; Beale v. 
Voss [Id. 1,160], at WasMn^on, July term, 
1804; Acts Md. 1729, c. 20, § 5; the British 
statute of 2 Geo. II., c. 22, § 13; Acts Md. 17S5, 
e. 4, § 7; Id. e. 87, § 2; Acts Md. 1791, c. 68, 
§ 9; Hays v. Bell [Case No. 6,270], at Al- 
exandria, July, 1S07; McLaughlin v. SteUe 
[Id. 8,873], at Washington, June, 1808; Smith 
V. Queen [Id. 13,096], at Washington, June, 
ISOS: Bryan v. Davis [Id. 2,065], at Wash- 
ington, June, 1810; Skinner v. Caffrey [Id. 
12,924], at Washington, Dec, 1819; Cazenove 
T. Darren [Id. 2,589], at Alexandria, Nov., 1823; 
Hooe V. Rees [Id. 6,668], at Alexandria, May, 
1824; Burton v. Varnum [Id. 2,220], at Wash- 
ington, Dec, 1824; Davidson 'v. Btirr [Id. 
3,602], at Washington, Dec, 1824; Pitts v. 
Carpenter, 2 Strange, 1191. 



Case M"o. 6,344. 

HELLRIGLE t. OULD. 

[4 Cranch, C. C. 72.] i 

Circuit Court, District of Columbia. May 
Term, 1830. 

Sale pok Taxes— Power of Collector —Wash- 
ington, D. C. 

1. In 1828, city lots in Washington, D. C, 
could not be sold for taxes due to the corpora- 
tion, if there was upon them personal property 
sufficient to pay the taxes. The charter of 
1820, was the only authority under which such 
lots could be sold, and that act does not, in such 
case, authorize the sale, by the collector, even 
with the assent of the person to whom they are 
assessed, or even with the assent of the true 
owner. (~ 

2. The collector could not sell the fee-simple, 
if the tenant was tenant for life only, and if 
the estate for life was of sufficient value to pay 
the taxes. 

3. Quaere, whether the tenant in whose name 
a lot is assessed, can, by suffering the taxes to 
accumulate, get a better title than he had be- 
fore, by a collector's sale for his own default- 
Ejectment for lot No. 7, in the square No. 

320, in the city of Washington. The plain- 
tiffs claimed as heirs or devisees of Philip 
Hellrigle. The defendant [Henry Ould] 
claimed under a tax-sale. 

The cause was tried on the 27th and 28th 
of May, 1830, when Mr. Key and Mr. Mar- 
bury, for plaintiffs, prayed the court to in- 
struct the jury, that the defendant gained no 
title under the collector's sale given by him 
in evidence. 

The question was fully argued by Mr. Coxe 
and Mr. Jones, for defendant, and by Mr. 
Key and Mr. Marbury, for the plaintiffs, and 
the court being about to deliver the following 
opinion, in which the judges were unanimous, 
the parties came to a compromise. 

OPINION OP THE COURT. The question 
is, whether the heirs of Philip Hellrigle were 
divested of their legal estate in the lot in 

1 [Reported by Hon. William Cranch, Chief 
Judge,! 



question, by a sale made in the year 1828, by 
the collector of taxes for the city of Wash- 
ington, under the following circumstances. 
Some time between the j^fears 1820 and 1824, 
the lot was sold by a collector of taxes in 
Washington, for taxes assessed to "the heirs 
of Hellrigle," and was purchased by Mr. 
James M. Varnum, who ohtatned a deed for 
the same from the mayor, and sold it to an- 
other, under whom the present defendant en- 
tered and bunt a house on the lot. That sale 
was void by reason of some irregularity in 
the proceedings. Subsequent taxes were as- 
sessed upon the lot, in the name of the de- 
fendant, which he did not pay, but author- 
ized the collector, in writing, to sell the same^ 
although there was personal property enough, 
of his own, upon the lot, to pay them; and 
at the same time avowed his purpose to be tc 
cure a defect in his title. The sale was ac- 
cordingly made after the passing of the act, 
of congress of the 26th of May, 1824 (4 Stat, 
43), the same having been advertised agreea- 
bly to the second section of that act, in which 
advertisement the name of the defendant 
was stated as the name of the person to whom 
the same was assessed on the books of the 
corporation. At that sale the defendant be- 
came the purchaser; and the property, not 
having been redeemed within the two yeara 
allowed by the act of 1820, § 10 [3 Stat 589], 
he obtained a deed in fee form from the may- 
or under the seal of* the corporation of Wash- 
ington. At the time of the said assignment 
and advertisement and sale respectively, the 
legal estate was in Barbara Hellrigle, the- 
widow of Philip, as tenant for life under the 
last will of her husband, the remainder in 
fee having descended upon the lessors of the 
plaintiffs, some of whom were, and yet are 
minors, under the age of twenty-one years; 
and who have, therefore, a right still to re- 
deem under the tenth section of the act of 
1820, and the sixth section of that of 1824. 
The lot could have been leased for five or six 
dollars a month, and the amount of taxes due- 
at the time of sale was ten dollars. The 
widow died some months after the sale. The- 
whole lot was sold to the defendant himself" 
for the exact amount of the taxes due upon it 
and the expenses of sale. The question is, 
whether this sale divested the lessors of the- 
plaintiff of their title? The act of 15th May, 
1820, is the only act which authorizes the- 
sale. The lot could not have been lawfully 
sold by the collector, under that act, if there- 
was upon it personal property of suflScient 
value to pay the taxes. That act does not au- 
thorize it to be sold by the collector. In such 
case, even with the assent of the person to- 
whom it should be assessed; nor even with 
the assent of the true owner. The assent, in- 
deed, of the true owner might have barred 
himself from controverting the validity of the 
sale; so the assent of the person in whose 
name it is assessed is, perhaps, sufficient to- 
bar him, but not the true owner, nor any 
other person. The sale, therefore, was void- 
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as to the true owner; not Tjecanse it was not 
assessed or advertised in the name of the 
lawful owner, nor by reason of the amount 
of taxes due thereon not being correctly 
stated, which are the only irregularities cured 
by the second section of the act of 1824; but 
because the lot itself was not liable to be 
sold. 

Again. The lot, that is, the fee-simple es- 
tate in the lot, could not be sold, when there 
was a tenant for life, whose estate was suffi- 
cient to defray the taxes thereon. The 10th 
section contains an express prohibition to that 
effect "Provided also, that no sale shall be 
made, in pursuance of this section, of any im- 
proved property, whereon there is pei*sonal 
property of sufficient value to pay the said 
taxes." "And provided, moreover, that where 
the estate of the tenant in default, as for 
years, dr for life or lives, shall be sufficient to 
defray the taxes chargeable thereupon, such 
estate only shall be liable to be sold under 
the provisions of this act." It is said that the 
officers of the corporation did not know tliat 
there was such a tenancy for life, as the will, 
under which it was claimed, was made in 
Bladensburgh, (out of this district,) and 
proved in Alexandria, where the testator died 
and had assets. But the prohibition has no 
exception in such a case. If the corporation 
sell, they sell at their peril. They are bound 
to inquire what kind of an estate the per- 
son has, to whom they assess the taxes, be- 
fore they proceed to sell. If the fact was, 
at the lime of sale, that there was a tenant 
for life, whose estate was sufficient to defray 
the taxes chargeable thereupon, that estate 
only could be sold. 

Again. The person la whose name the 
property is assessed may be considered prima 
facie the true owner until the contrary ap- 
pears. The defendant in the present case has 
submitted to the assessment, and admitted 
that he is the person chargeable with the tax, 
and for whose default the lot was sold, by 
giving his assent that it should be sold, al- 
though there was upon the lot, at the time of 
sale, personal property, of sufficient value to 
pay the taxes then due. Can a person, by 
suffering a lot to be sold for his own default, 
and becoming the purchaser at the sale, get 
a better title than he had before? This is an 
important question, which the court, at pres- 
ent, is not prepared to answer; and as the 
opinion, upon either of the two former points, 
Is decisive of the question submitted, the 
court will not undertake to decide the latter 
imtil its decision shall become necessary. 
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Case No. 6,345. 

The HELVETIA. 

[6 Ben. 51.] i 

District Court, S. D. New York. April, 1872. 

CosTOMS Duties— Penalty— Goods kot on Max-- 

IFEST. 

A steamship arrived in the port of New York 
from England. Certain articles subject to du- 
ty were found on board of her after her arri- 
val, concealed in the purser*s room and in the 
ship's storeroom, which had been brought in her 
from Englsind, and which were not entered on 
the ship's manifest. The master of the vessel 
testified that he made up the manifest; that 
he had no knowledge or information, at any 
time, that the goods were in the Tessel; and 
that he took all precautions in his power to pre- 
vent smuggling. A libel was filed against the 
ship and the master to recover the value of the 
goods, but the suit was discontinued against 
the master: Seld, that, under the 23d and 24th 
sections of the act of March 2, 1799 (1 Stat. 
644), and the 8th section of the act of July 
18, 1866 (14 Stat 180), the vessel had incurred 
a penalty to the amount of the value of the 
goods, which could be enforced against the 
vessel, even though it had not been enforced 
against the master; and that the facts stated, 
by the master did not bring the case within the 
proviso in the 24th section of the act of 1799. 

[Cited in The Sidonian, 38 Fed. 442.] 

In admiralty. 

,H. B. Davies, Jr., Asst Dist Atty., for 
United States. 
C. Donohue and J. Ohetwood, for claimants. 

BLATCDHFORD, District Judge.. The libel, . 
in this case, is brought by the United States, 
and alleges that the steamship Helvetia, with- 
in this district and on waters navigable from 
the sea by vessels of ten or more tons bur- 
den, was seized by the collector of the port 
of New York, for breach of the revenue laws 
of the United States, and that this suit is 
brought against the said vessel and against 
Archibald Thomson, her master, in a cause of 
forfeiture, on the ground that, on the fif- 
teenth of November, 1869, at the port of New 
York, certain goods, wares and merchandise, 
which are enumerated, of the value of 
5654 92, were imported and brought into the 
United States in said vessel, of which said 
Thomson was master, from a foreign port or 
place, and were not included in the manifest 
on board, as required by the 23d section of 
the act of March 2, 1799 (1 Stat 644), con- 
trary to the 24th section of said act, whereby 
said master forfeited and became liable to 
pay to the United States the said sum of 
§654 92, as the value of said goods; and that 
5by reason thereof, and by force of the 8th 
section of the act of July 18, 1866 (14 Stat 
180), said vessel became holden for the pay;; 
ment of said j)enalty against said master, 
and became liable to be seized and proceeded 
against summarily, by libel, to recover the 
same, in this court The libel prays for a de- 
cree for said forfeitm*e against Thomson and 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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against the vessel, for said sum of $6o4 92, 
as a lien thereon, and that the vessel be con- 
demned for the same and sold to satisfy said 
lien. 

The answer of the claimants of the vessel 
denies all the statements of the libel, and al- 
leges that the master was not guilty of any 
fraud or negligence, or other act or omission 
for which he was liaTble to the penalty sued 
for. It also excepts to the libel on the 
grounds (1), that the libel does not set up or 
show a cause of action against the steamer; 
(2) that it does not set up or show a cause 
of action cognizable in this court; (3) that it 
does not set up or show that the master or 
the owners of the vessel, or either of them, 
has or have been convicted or held liable for 
any penalty, or that they have evaded service 
of process, or cannot be served therewith. 
It also denies the jurisdiction of this court to 
enforce the penalty in admiralty. The suit 
has been discontinued as respects the master. 

As testimony in the case, there is a written 
admission that one Chalker "will prove that 
he was an officer of the United States, that, 
from information which he received, he 
searched the steamship Helvetia on the 15th 
of November, 1869, and found concealed on 
board of said vessel, in the purser's room, 
and in the ship's storeroom, in barrels which 
he was told contained provisions, and which 
appeared to contain them, and in other 
places, hidden away and concealed, the arti- 
cles specified in the list annexed, which are 
subject to duty imder the laws of the United 
States; that said articles had been brought 
from England in said steamer by the purser 
of said steamer, into the United States, con- 
cealed as stated; and that neither of the 
articles in the list was or were entered on the 
manifest of the vessel, and that the arti- 
cles in the annexed hst are of the valufe of 
$654 92, in this market; that feaid search was 
made and the said goods seized, and the said 
vessel also seized, upon waters navigable 
from the sea by vessels of ten tons and up- 
wards, and within the admiralty and mari- 
time jurisdiction of the United States, and 
within the Southern district of New York." 
There is also a written admission that Cap- 
tain Archibald Thomson "will swear that he 
was master of the steamship Helvetia, on the 
voyage in question, that he made up the man- 
ifest of the Vessel, that the goods in question 
were not on it, that he had no knowledge or 
information, at any time, that said goods 
were on the vessel, and that he took all pre- 
cautions in his power to prevent smuggling." 

The 23d and 24th sections of the act of 
March 2, 1799 (1 Stat. 645, 646), taken in con- 
nection with the 8th and 25th sections of the 
act of July 18, 1866 (14 Stat ISO, 184), pro- 
vide, that no goods shall be brought into the 
United States from any foreign port, in any 
vessel, unless the master shall have on board 
a manifest in writing, containing a justand 
particular account of all the goods laden or 
taken on board, whether in packages or 



stowed loose, and that, if any goods shall be 
imported in any vessel, from any foreign 
port, without having such a manifest on 
board, or which shall not be included or de- 
scribed therein, or shall not agree therewith, 
in every such case the master shall forfeit 
and pay a sum of money equal to the value 
of the goods not included in the manifest, 
and that the vessel shaU be holden for the 
payment of such penalty, and may be seized 
and proceeded against summarily, by libel, to 
recover such penalty, in any district court in 
the United States having jurisdiction of the 
offence; provided, that, if it shall be made 
to appear to the satisfaction of the court in 
which a trial shall be had concerning such 
forfeiture "that no part of the cargo of such 
ship or vessel had been unshipped after it 
was taken on board, except such as shall 
have been particularly specified and account- 
ed for in the report of the master," and that 
the manifest was incorrect by mistake, such 
forfeiture shall not be incurred. 

It was held by this court in the case of U. 
S. V. The Queen [Case No. 16,107], and has 
been held by the circuit court for the Eastern 
district of New York, in the case of U. S. v. 
The Missouri [Id. 15,785], on appeal, that a 
proceeding in admiralty for the enforcement 
in this case of the penalty against the vessel 
is proper. It was also held by this court, in 
the case of The Queen, that a decree for -the 
penalty could be rendered against the vessel, 
even though the penalty were not in fact en- 
forced against the master. It was held by 
the district court for the Eastern district of 
New York in the case of The Missouri [Id. 
9,652], that proceedings against the vessel, 
under the act, could be taken in the absence 
of any proceeding against the master or 
owner, and the circuit court, on appeal, con- 
cmrred in that view. 

The only other point to be considered is, 
whether the fact that the master "had no 
knowledge or information at any time that 
said goods were on the vessel, and that he 
took all precautions in his power to prevent 
smuggling," affects what is otherwise a clear 
right to a recovery on the part of the United 
States against the vessel. I understand the 
cu-cuit coiurt, in the case of The Missom^i 
(above cited), to have declined to adopt the 
proposition that a master can, in all cases, 
protect himself from the penalty and save the 
vessel from liability, by proof that he had 
not actual knowledge that the goods were on 
board. It says: "The statute makes no 
qualification. It declares that, if the goods 
are imported or brought in, and do not ap- 
pear on the manifest, the forfeiture is in- 
curred." The fact that the proviso to the 
24th section of the act of 1799 specifies cer- 
tain cases in which the forfeiture shall not 
be incurred, taken in connection with the un- 
qualified language preceding such proviso, is 
conclusive evidence to my mind that the for- 
feiture is to be incurred in all cases within 
such language where the excusatory condi- 
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lions of the proviso are not complied Tvith. 
Showing that the master "had no knowledge 
or information" that the goods were on the 
yessel, does not tend to make it appear af- 
firmatively, to the satisfaction of the court, 
that the manifest was "incorrect by mistake," 
and was not incorrect by negligence, or that 
the want of knowledge or want of informa- 
tion was not itself negligent or even designed. 
The statement that the "master took all pre- 
cautions in his power to prevent smuggling," 
Is very vague. It imports no fact He may 
" have taken all precautions in his power, and 
yet have taken no precautions whatever, be- 
cause disabled from some cause from exer- 
cising at the time any power to take precau- 
tions. The goods were foimd concealed in 
barrels which appeared to contain provisions, 
"and in other places." They consisted of silk 
In pieces, shawls, opera cloaks, silk umbrel- 
las and other dry goods. It would seem that, 
if a searching officer found the goods, the 
master of the vessel ought to be able to show 
some better reason for not knowing or being 
informed that the goods were in the places 
where they were found, than merely that he 
had no such knowledge or information, and 
the general statement that he took all pre- 
cautions in his power to prevent smuggling, 
if it is desired that the cotu:t shall be satis- 
fied affirmatively that the manifest was "In- 
correct by mistake." But, further, there is 
no compliance with the other part of the pro- 
viso, by making it appear that no part of the 
cargo of the vessel was xmshipped, after it 
was taken on board, except such as was par- 
ticularly specified and accounted for in the 
report of the master. 

■ There must be a decree against the vessel 
for the $654 92, with costs. 



Case Wo. 6,346. 

Ex parte HEMENWAT. 

In re STEVENS. 

[2 Lowell, 496.] i 

District, Court, D. Massachusetts. Oct, 1876. 

-Tenakt's Fixtures. 

1. A tenant who substitutes some fixtures 
for others, still serviceable, belonging to the 
landlord, cannot remove them at the expiration 
of the lease, without accounting to the land- 
lord for liose which he removed. . 

[Cited in Rosenau v. Syring (Or.) 35 Pac. 
845.] 

2. The right of the tenant to remove fixtures 
is not lost by non-payment of rent and notice 
to quit but only by quitting. If the landlord 
has prevented the removal by an attachment of 
the fixtures, the right is not lost even by leav- 
ing the premises. 

3. A parol renewal of a lease renews what- 
ever rights the tenant had to remove the fix- 
tures. 

1 [Reported by Hon. John Xiowell, LL, D., 
District Judge, and here reprinted by permis- 
sion.] 
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A -special case was submitted to the court 
respecting the title to certain gas fixtures and 
bar-room fixtures, situated in the Marlbor- 
ough Hotel, on Washington street, as bfr 
tween the landlord and the tenant's assignee 
In bankruptcy. The fixtures of the bar-room 
had been put in by a former tenant, who ■ 
held under a written lease not produced in 
evidence, and the premises had been trans- 
ferred by him, during his term, and from 
one tenant to another, and at last to the 
bankrupt; and each tenant had sold and 
transferred to his successor, by a bill of sale,, 
all his furniture and fi3;tures, but without a 
particular description or a schedule. The 
original term es^jired, and no new lease was 
given; but the several successive tenants 
held on under parol tenancies, without any 
agreement with the landlord as to fixtures. 
Before the bankruptcy of [Nelson B.] Ste- 
vens, the landlord had notified him to quit, 
and had obtained. possession of the' premises; 
but, some days before the notice to quit, the 
landlord had laid an attachment on what- 
ever chattels belonged to the tenant, not 
specifying what they were. The gas fix- 
tures had been substituted by a former ten- 
ant for others belonging to the landlord, for 
which the tenant had never accounted. It 
was admitted at the hearing -that a part of 
the fixtures of the bar-room were mere chat- 
tels, which belonged to the assignee; but 
the bar or counter, and certain things an- 
nexed to it were in the nature of tenant's 
fixtures, which, it was agreed, might have 
been removed during his term by the tenant 
who put them in; but the question was, 
whether that right ever inured to the bank- 
rupt, and, if so, whether he lost it when he 
lost his tenancy. 

J. F. Barrett, for landlord. 
■R. Stone, Jr., for assignee. 

LOWELL, District Judge. The gas fix- 
tures come fairly within the intimation of the 
court in Whiting v. Brastow, 4 Pick. 310, 
where It Is said: "A padlock can in no sense, 
be called a fixture, for it can be taken away 
without injuring or defacing the building 
If put there by the landlord, or by the tenant 
in lieu of one found there, it would be the 
landlord's property, though not a fixture." It 
is proved or admitted that the gas fixtures 
were put there in lieu of those which the • 
landlord bad, and not because they wera 
worn out, but that liie tenant preferred a 
different styl.e and appearance, perhaps more 
modern. The principle would not be of very 
extensive application, but in such a case as. 
this the clear presumption Is, that the tenant 
gave these fixtures to bis landlord, instead ot 
those which he took out and failed to account 
for. 

As to the counter and its appurtenances, 
the first question Is, whether, by the expira- 
tion of the term of the original lease, these 
fixtures became dedicated to the landlord, so 
that the bankrupt acquired no property in 
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them; and the second, whether, if he had a 
title, it was lost before the bankruptcy. 

Taking the second question fixst, it was 
admitted that the landlord's attachment was 
intended to hold whatever belonged to the 
tenant, and that any attempt on his part to 
. remove fixtmres would have been resisted by 
the officer, in due pursuance of his precept 
The attachment having been laid by the 
landlord himself before the notice to quit, 
and having been dissolved by the bankrupt- 
cy, the assignee should be in no worse posi- 
tion than the bankrupt was in on the daj 
that he quitted possession. Did the forfei- 
ture or loss of the tenancy by non-payment of 
rent and notice to quit destroy the right to 
sever and remove the fixtures? iVIr. Taylor, 
in a note to the latest edition of his valuable 
work on Landlord and Tenant, says, in gen- 
eral terras, that the right is determined by 
an entry for condition broken. Tayl. Landl. 
& Ten. (6th Ed.) § 551, note 2. Only one of 
the eases which he cites supports the proposi- 
tion, or indeed touches on the point at all.2 
That case is Whipley v. Dewey, 8 Gal. 36, 
in which a tenant, some time after his ten- 
ancy was ended, undertook to remove boiild- 
ings, which, by the agreement between him 
and his landlord, were removable. The true 
ground of decision appears to be that the 
right was lost by laches or non-user. The 
learned judge who delivered the opinion of 
the court says that it is well settled that a 
tenant cannot remove erections made by him 
on the premises after a forfeiture or re- 
entry for condition broken. He cites no 
■cases, and I have found none, to support that 
^doctrine, unless in the same sense that no 
tenant can remove fixtures after his tenancy 
Is out, which, perhaps, is all that is intended. 
In Weeton v. Woodcock, 7 Mees. & W. 14, 
the lease was to be forfeited by bankriaptcy. 
The tenant became bankrupt, and the land- 
lord entered; and the assignees, three weeks 
after, sold the fixtures. The jury found that 
they had not sold them within a reasonable 
time; and the court sustained the verdict 
for the landlord with a semble or suggestion. 
In the opinion of Alderson, B., that perhaps 
the assignee's title was lost as soon as the 
entry was made. In the later case of Stans- 
feld V. Mayor, etc., of Portsmouth, 4 C. B. 
(N. S.) 120, this subject was thoroughly ar- 
gued at the bar. The lease there contained 
an agreement that certain machinery should 
belong to the landlord, and machinery of all 
other kinds to the tenant; and the court held 
that the assignees of the tenant could re- 
move his part of the machinery, though the 
lease was forfeited by the bankruptcy and 
the landlord had re-entered. They avoided 
deciding the point as a general one, and put 
it on the stipulation of the lease, or, rather, 
on the fact that there was such a stipulation; 
for there was no very apparent diflEerence be- 

2 One other case refers to emblements, but 
they do not seem to me very closely analogous 
to fixtures. Davis v. Byton, 7 Bing. 154. 



tween the covenant and what the law would 
have been without it, its true object being 
merely to point out which of the fixtures be- 
longed to the one party and which to the 
other. If this decision is followed in Eng- 
land, it will probably lead to the enunciation 
of a general principle in favor of the tenant 

These are the only decisions I have had 
time to find, and none others have been cited 
to me. I am of opinion that by the law of 
Massachusetts the right to remove fixtures 
is not absolutely lost by non-payment of rent 
and notice to quit, and I say it with no parti- 
cle of doubt I will not dwell upon the 
great injustice which might be worked, es- 
pecially to a tenant's creditors, if this were 
the law: they are obvious, and are of them- 
selves enough to make such a rule odious, 
and I had almost said impossible. It will be 
observed that here the attachment which 
effectually prevented any dealing with the 
fixtures, was before the notice to quit; and, 
therefore, to save this part of the case to Ihe 
landlord, his contention must be that no ten- 
ant whose rent is in arrear can take out his 
fixtures, which will hardly be argued; and, 
besides, this was not a case of forfeiture for 
condition broken, but of termination of ten- 
ancy by a statutory notice. My own opin- 
ion is, that for non-payment of rent the land- 
lord, in ease of an oral demise, has his stat- 
utory right to recover the premises, and to 
sue and attach the property of his tenant, 
and that these are his only remedies, unless 
the tenant having an opportunity to remove 
his fixtures, chooses to leave them behind 
him when he goes out 

"Whether the fixtures were surrendered be- 
fore the bankrupt's holding began, is the 
only remaining question. It is clear that the 
lessee who put up these fixtures could assign 
them, as he did, during his term. It is equal- 
ly dear that any number of successive parol 
occupancies from year to year, or Erom 
month to month, by the same tenant, make 
up, when they are past, but one tenancy. 
Birch V. Wright, 1 Term R. 380; Rex v. In- 
habitants of Herstmonceaux, 7 Bam. & 0. 
551, per Bayley, J. And the successor of 
such a tenant, in the absence of evidence of 
any new or different contract with him, suc- 
ceeds to the duties and the rights of his 
predecessor. Buckworth v. Simpson, 1 
Cromp. M. & R. 834. So that the true point 
is, whether, by the expiration of the term of 
the written lease, the then tenant by hold- 
ing over and continuing under terms and 
conditions not given in evidence, and there- 
fore to be taken to be those of the written 
lease so far as applicable, lost his right or 
privilege to remove the fixtures which had 
been put in during the term of the written 
lease. It has been decided that a mere hold- 
ing over of a tenancy from year to year does 
not affect the tenant's right in this respect 
and that so long as he holds under a fair 
claim of right as tenant he preserves his 
privilege. See Penton v. Robart, 2 East ^f 
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SLud the remarks in RoCEey v. Henderson, 17 
•Q. B. 574; Heap v. Barton, 12 C. B. 274; 
JMinshall v. Lloyd, 2 Mees. & W. 450; Weeton 
T. Woodcock, 7 Mees. & W. 14. 

On the other hand, it has been decided that 
one who accepts a new written lease of the 
same premises, with their buildings, &c., 
from his landlord, on the expiration of his 
former tenancy, has impliedly admitted that 
the fixtures, of which he accepts a demise, 
lielong to the lessor. Loughran v. Ross, 45 
N. Y. 792, Another case is sometimes cited 
for this proposition (Shepard v. . Spaulding, 
4 Mete. [Mass.] 416), but in that case the ten- 
iint had made a written surrender to the 
landlord, who held the premises for some 
years, and afterwards let them to one who 
let them to the original tenant; and it was 
Tield that the tenant could not afterwards 
remove a building which he had put up dur- 
ing his first term. 

Both these cases turn on the intent to be 
•derived from a written instrument, and do 
■not govern the case of a mere holding over. 
Upon that the following dictum is more per- 
tinent: "If a tenant remain in possession aft- 
-er the expiration of his term, and perform 
all the conditions of the lease, it amounts 
to a renewal of the lease from year to year, 
and, I take it, he would be entitled to re- 
move fixtures during the year," Per Wood- 
ward, J., in Davis v. Moss, 38 Pa, St (2 
Wright) 353. Those cases, I say, turn on the 
Implied agreement of the parties; and this 
■case finds "there was never any agreement 
between the landlord and tenants who suc- 
ceeded said Meserve or said Roberts & 
■Champlin in respect to said fixtures," and 
goes on to say that bills of sale were made 
■of the chattels and fixtures from one tenant 
to the next, but without any notice to the 
landlord. 

Under these circumstances, I am of opinion 
that the fixtures of the bar-room were never 
surrendered to the landlord. It was said 
that each tenant should have severed the 
fixtures when be sold his lease, or whatever 
lie did sell, and the new tenant should have 
reannexed them. But the law does not com- 
pel vain and useless trouble and expense. 
If that would have saved the right, I am 
■dear that it was saved without it 

Judgment, that the landlord owns the gas 
fixtures, and the assignee those of the bar- 
room. 
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HEMPHILL r. DIXON. 

[Hempst 235.] i 

Superior Court, Territory of Arkansas. Feb., 
1834. ■ 

Bill of Sale— Subscbibisg Witness— Pkooe of 
SiONATDKE— Evidence. 

Where there were two subscribing witnesses 
to a bill of sale, and the handwriting of one 
beyond the jurisdiction of the court was proved, 
tind the other testified to the genuineness of his,- 
own signature, although he said he had no rec- 
ollection of the bill of sale, held, that it should 
have been admitted in evidence. 

Appeal from Clark circuit court in an ac- 
tion of detinue [by John li. Hemphill against. 
Mary Dixon]. 

Before JOHNSON, ESKRIDGE, and 
CROSS, JJ. 

OPINION OF THE COURT. The record 
presents but a single question, which ap- 
pears from the bill of exceptions to the opin- 
ion of the circuit court, rejecting a bill of 
sale offered in evidence by the plaintiff, 
on the groxmd that its execution was not 
sufficiently' proved. Morgan Cryer and 
James Cummins were subscribing witnesses 
to the bill of sale offered as evidence. Mor- 
gan Cryer being examined as a witness, 
stated "that his name, as subscribed as a 
witness to the bill of sale, was his hand- 
writing, and that the name of James Cum- 

■ mins, the other subscribing witness, was the 
handwriting of said Cummins; that said 
James Cummins was in Texas about a month 
ago, having removed there several years ago; 
that affiant had no recollection of said bill of 
sale except the identity of his handwriting." 
Whereupon the court decided that the execu- 
tion of the bill of sale had not been suf- 
ficiently proved, and refused to permit the 
same.to be read to the jury. We think this 
decision was erroneous. The supreme court 
of the United States in the case of Lessee 
of Clarke v. Courtney, 5 Pet. [30 U. S.] 319, 
said: "In the ordinary coiu:se of legal pro- 
ceedings, instruments "under seal, purport- 
ing to be executed in the presence of a wit- 
ness, must be proved by the testimony of 
the subscribing witness, or his absence suf- 
ficiently accounted for. When he is dead or 
cannot be found, or is without the juris- 
diction, or is otherwise incapable of being 
produced, the next best secondary evidence 
is the proof- of his handwriting, and that, 
when proved, affords prima facie evidence 
of a due execution of the instrument" 

In the case before the court, there were 
two subscribing witnesses to the bill of sale 
offered in evidence, one of whom stated 
ujpon his examination that his name as sub- 
scribed as a witness, was in his handwriting; 

'that the name of the other subscribing wit- 
ness, James Cummins, was the handwriting 
of Cummins, and that Cummins was in 

1 [Reported by Samuel H. Hempstead, Esq.] 
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Texas, beyond the jurisdiction of the court. 
The non-production of the witness who was 
beyond the jurisdiction being satisfactorily 
accounted for, proof of his handwriting was 
properly received, and such proof, taken in 
connection with the testimony of Morgan 
Oryer the other subscribing witness to the 
instrument, afforded, in our opinion, prima 
facie evidence of the due execution of the 
bill of sale offered in evidence, and the same 
ought to have been read to the jury. Mor- 
gan Cryer stating that he had no recollection 
of the bill of sale, except the identity of his 
handwriting, presents, it is true, some diffi- 
culty; but still we think there was prima 
facie evidence of the due execution of the 
bill of sale, so far, at least, as to authorize 
it to be given in evidence to the jury. 
Judgment reversed. 
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HEMSTEAD v. COLBUBN. 



[5 Cranch, 0. C. 655.] i 

Circuit Court, District of Columbia. 
Term, 1840. 



March 



Keplevin — ^Plea of Pkoperty — Judgment — Boxd 
— Damages. 

1. In actions of replevin, in all cases where 
judgment is to be entered up for the defendant, 
it should -be for a return. 

2. If, in replevin, upon the plea of property 
in the defendant, the jury find for the defend- 
ant and assess his damages to the value of the 
goods replevied, the defendant may still main- 
tain an action upon the replevin-bond, and re- 
cover damages beyond the value of the goods. 

Debt on a replevin-bond, in the penalty of 
$150. 

Mr. Marbury, for plaintiff [Zadock Hem- 
stead], moved the couct to order the clerk 
to extend the judgment in the action of re- 
plevin, so as to include a judgment for a, re- 
turn, the verdict having been for the defend- 
ant [James Colburn], in the action upon the 
plea of property, Tvith ?81 damages. 

After some conversation between the 
bench and the bar upon the auestion of 
practice, TUB COURT said, that in all 
cases where judgment is to be entered Tip 
for the defendant in replevin, it should in- 
clude a Judgment for a return of the prop- 
erty; CRANCH, 0. J., doubting as to eases 
of non-pros of the plaintifC after declaration. 
Gilb. Dist. (Ed. 1757) pp. 231, 232 (Dublin 
Ed. 1792, p. 167); Bro. Retorn de Avers, pi. 
33; Dyer, 280, pi. 14. 

Mr. Marbury then offered to read In evi- 
dence to the jury the proceedings in the re- 
plevin; and the verdict for the defendant 
in replevin (the present plaintiff) for $81 
damages, being the amount of the appraise- 
ment of the goods. 

Mr. Redin, contra, objected to his reading 
the appraisement to show that the $81 dam- 

1 LReported by Hon. William Cranch, Chief 
Judge.] 



ages were given for the value of the goods, 
and not for general damages for replevying 
the goods. 

THE COURT permitted the appraisement 
to be read for that purpose. 

Mr. MarbiuT^ then offered to give evidence 
of damages over and above the value of the 
goods replevied; and contended that the- 
jury in replevin cannot give damages for 
the detention by the replevin, nor for any 
injury or loss occasioned thereby subse- 
quent to the replevin. These are all cov- 
ered by the condition of the bond, and can 
only be recovered by an action upon the 
bond. Hopewell v. Price, 2 Har. &, G. 275. 

Mr. Redin, contra. It does not appear for 
what the damages were given. They did 
not merely find the value of the goods under 
the statute, but have given damages for 
which the defendant in replevin had judg- 
ment, and cannot recover damages again 
upon the bond. If the plaintiff in replevin 
had become nonsuit the defendant could not 
have recovered damages against him, but 
if upon a plea of property the defendant re- 
covers damages, it is conclusive, and no 
further damages can be recovered upon the 
bond. 

THE COURT (MORSELL, Circuit Judge, 
contra, and CRANCH, Chief Judge, doubt- 
ing) permitted Mr. Marbury to give evi- 
dence of damages consequent upon the re- 
plevin. 

Verdict for plaintife. Damages $150. 
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HENCKLEY v. HENDRICKSON e't al. 

[5 McLean, 170.] i 
Circuit Court, D. Ohio. Oct Term, 1850. 
Costract^Fkaud— Pkice — ^Trial — Surprise. 

1. Fraud is not to be presumed, though it 
may be proved by circumstances. 

2. To disaffirm a contract, the property must 
be returned, if practicable. 

[Cited in Mallory v. Leach, 35 Vt 172.] 

3. Notes being misdescribed in the declara- 
tion, the plaintiff may recover on his general 
counts. In such case he can only recover the 
value of the property, in the market. 

4. When there is no unfairness, the price 
agreed upon, though extravagant, must be 
paid. 

5. The value of the thing in the market is 
the rule, no price being fixed. 

[Cited in Trunkey v. Hedstrom, 131 111. 205, 
23 N. E. 587.] 

6. Letters of one of the defendants being 
read on the trial, is no ground for surprise, for 
which a new trial can be granted. 

[This was an action by Samuel R. Henck- 
ley against William H. Hendrickson and 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Campbell for damages for breach of con- 
tract] 

Mr. Mills, for plaintiff. 

Sta^bery & Campbell, for defendants. 

OPINION OF THE COURT. This suit 
is foimded on the sale of a certain stock 
of hogs represented to have been imported, 
and which were sold to the defendants at 
high prices; one rated at one thousand dol- 
lars, another at five hundred dollars. Notes 
were given for the purchase, on a part of 
which this suit Is brought, amounting to 
twenty-one hundred dollars. The notes were 
proved on the trial, before the jury. But 
they having been misdescribed in the declara- 
tion, were objected to, when offered in evi- 
dence, and the court sustained the objection. 
The plaintiff then proceeded on his general 
counts. The sale was made by Anthony B. 
Allen, the agent of the plaintiff, to the de- 
fendants. In the defence, fraud was al- 
leged, and that the hogs were of little value; 
some one or two of them, for which a high 
price was paid, were of no value. One of 
the witnesses stated that he could have pur- 
chased as good a stock for thirty dollars per 
head. Proof was offered of the representa- 
tions of the value of the hogs by the agent, 
at the time of the sale, to which an objection 
was made; but the court permitted so far 
as the representations were made by the 
agent, at the time of the sale, as a part of 
the res gestae. Several depositions were tak- 
en under a notice in pursuance of the statute 
of the state, at the taking of which the coun- 
sel on both sides were present. The plain- 
tiff's counsel left before the last witness was 
examined, with the understanding that the 
witness would only be examined on the same 
points on which the other witnesses testified. 
But the examination was on other points. 
The court held, on objection being made, 
that the deposition could be read only as 
taken by consent, to obviate the expense of 
bringing the witnesses to court; but that the 
latter part of the deposition objected to, could 
not be read, except by consent of the parties; 
consent being given, the whole deposition 
was read. Allen's deposition being read, 
proved his agency, and that he purchased 
the hogs with the money of the plaintiff, in 
England. The notes given were transferred 
to the plaintiff. 

The coiurt instructed the jury that fraud 
could not be presumed, but that it might be 
proved by circumstances. That to disaffirm 
the contract, it was necessary for the defend- 
ants to return the property to the vendor, or 
offer to return it ■ But where this is not 
done, and fraud exists, the plaintiff can only 
recover what the property is worth. The 
prices appeared to be extravagant, ■ but it 
was for the jury to say what was the value 
of the stock, as it was generally estimated in 
the country. That the true inquiry was, 
what was the stock really worth in the mar- 



ket It appears that about this time an ex- 
travagant estimate was placed upon this- de- 
scription of stock, and from the letters of 
one of the defendants read in evidence, his 
estim&e of the value of the property, some 
time after the purchase, was at least equal 
to the price he agreed to pay, and that he 
contemplated a large profit from the con- 
tract The estimate is very different now 
from what it was then. And it will be for 
the jury to inquire whether the agent of the 
plaintiff conduced in any degree, by false 
representations of the value of the stock, to 
mislead the defendants. Where no fraud or 
misrepresentation has been used in the sale 
of an article, the price agreed upon must be 
paid, if no unfair means were resorted to, to 
produce such a result. 

The jury returned a verdict for the plain- 
tiff. A motion for a new trial was made on 
several grounds; among others, that the de- 
fendants were surprised at the introduction 
of the letters of the defendants, speaking of 
the hogs as of great value, and recommending 
them to others, &c. But the court overruled 
the motion, on the ground that there could 
be no surprise from the lett^s written by 
one of the defendants. And that the verdict 
could not be said to be against the evidence. 
Judgment on the verdict 

[The defendants subsequently filed a bill in 
equity seeking relief from this judgment The 
bill was dismissed. Case No. 6,357. And, upon 
appeal by the complainant to the supreme court 
the decree dismissing the bill was affirmed. 17 
How. (58 U. S.) 443.] 



Case Wo. 6,349. 

Ex -parte HENDBRSON.i 
Circuit Court B. Kentucky. May 24, 1878, 

CODBTS-MaRTIAI, — JUUISDICTION OVEK CONTRACr- 
OBS FOB MlIilTAET SUPPLIES — CONSTITUTIONAL 

Law — CoNSTBDCTioiJ OP Statutes — Habeas 
Corpus. 

[1. The act of March 2, 1863, "to prevent and 
punish frauds upon the government," and 
which declares that certain persons therein 
enumerated, including "contractors," agents^ 
paymasters, etc., shall be subject to trial by 
court-martial for the frauds therein snecified, 
is expressly limited to persons in the land or 
naval forces, or in the militia, in the actual 
service of the United States; and it gives no 
power to try by court-martial a mere contractor 
to furnish supplies to the government for the 
use of the military service.] 

[2. The provision contained in the sixteenth 
section of the act of July 17, 1862, that "any 
person who shall contract to furnish supplies 
of any kind or description for the army or navy, 
shall be deemed and taken as a part of the 
land or naval forces of the United States for 
which he shall contract to furnish said sup- 
plies," is unconstitutional, in so far as it 
would operate to subject a contractor to trial 
by court-martial.] 

[3. If not unconstitutional, the provision, by 
its terms, only makes contractors subject to 
trial by court-martial for fraud or willful neg* 
lect of duty in connection with their contracts, 
and not for offenses unconnected therewith.] 

1 [Not previously reported.] 
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[4. The expressions "army and navy" and 
"land and naval forces" are used in this section, 
in their strictly constitutional and legal sense, 
and mean the regular army and navy, and do 
not include the militia; and hence a charge that 
defendant was engaged in furnishing supplies 
"for the military services" is indefinite, and 
states no offense, for it does not exclude the 
idea that he may have been engaged in furnish- 
ing supplies for the militia, in which case he 
would not come within the terms of the act.] 

[5. In a trial by court-martial the charges 
cannot be so amended after arraignment as to 
entirely obliterate the original specifications and 
insert new ones describing wholly different of- 
fences; and hence, where the prisoner, pend- 
ing his trial, seeks relief from a civil court by 
habeas corpus, and the charges are found whol- 
ly insufficient to show jurisdiction in the court- 
martial, a discharge will be granted.] 

[This was a petition by Isham Henderson 
for a writ of habeas corpus.] 

OPINION OF THE COURT. I have here- 
tofore decided that the Rebellion against the 
Authority of the United States was ended, 
prior to the 23rd. day of April, 1866, when the 
relator Henderson applied to me for a writ 
ot habeas corpus, that consequently by the 
terms of Act March 3rd, 1863, the privi- 
leges of said writ are restored; that to a writ 
directed to a military officer it was not sufB- 
-cient for him to return that he held the pris- 
oner tmder orders of his superior, and was 
directed by him to obey no writ of habeas 
corpus, and that he might be compelled, in 
answer to a writ of habeas corpus, to return 
the body of any person detained by him even 
though he should certify tmder oath that such 
person was "detained by him as a prisoner 
under authority of the president of the United 
States." I also decided that the officer who 
refused to obey the writ by returning the 
body of the prisoner was guilty of a contempt 
.of comrt and might be punished for the same; 
accordingly process of contempt was actually 
issued. lam not disposed to retractor modify 
anything formerly decided, nor anything con- 
tained in the opinion then pronounced. The 
opinion was not rendered until after the 
fullest consideration, and subsequent reflec- 
tion has confirmed my conviction of the cor- 
rectness of all the views then expressed. I 
:find, too, that in every essential particular, 
they are directly sustained in an able opin- 
ion recently pronounced in the state of New 
York by Mr. Justice Nelson, of the supreme 
£ourt of the United States, in Re Bgan [Case 
No. 4,303]. I am now gratified to state that, 
after all the foregoing proceedings took place, 
General Thomas and General Davis have 
both appeared in court, and so far purged 
themselves of the actual or apparent con- 
tempt that even the counsel of the prisoner 
formally requested the court to proceed no 
further in the process issued in that behalf. 
<3eneral Thomas and General Davis not only 
.declared that no contempt was intended, but 
the body of the prisoner has been produced 
in court by General Davis, and. submitted 
fully to Its jurisdiction and order. General 



Davis has also, by permission of the court, 
filed an amended return. And now the coun- 
sel of the prisoner, alleging that the retm-n 
shows no sufficient cause for his arrest or 
detention, have moved that he be discharged. 
The motion made in this form assumes that 
all the facts legally stated in the return are 
true, but admitting their truth the prisoner 
is entitled to his discharge. The retm-n says 
in substance that the relator was arrested 
under orders from Major General Thomas for 
the purpose of being brought to trial before a 
general court-martial then convened at" Nash- 
ville, Tenn., upon certain charges and specifi- 
cations which are made part of the return. 
It further states that he has been put upon 
his trial before said court on said charges 
and that the trial has not yet terminated, 
but was progressing until it was suspended, 
in order that the prisoner might be brought 
before the court in obedience to the writ of 
habeas corpus. 

Jurisdiction of Courts-Martial. The return 
would perhaps have been more formal if, in- 
stead of simply referring to the charges, it had 
set them out at length. But the same strict- 
ness has never been applied to a retm'n to a 
habeas corpus which is applied to pleadings 
in civil actions. Hurd, Hab. Corp. p. 259. 
As the retm'n refers to, and makes part of it, 
the charges and specifications, I am of the 
opinion that these charges and specifications 
must be regarded by this court as part of 
the return as fully as if they were copied 
bodily into it Courts-martial are lawful 
tribunals existing by the same authority that 
other courts exist. Their jurisdiction, it is 
true, is limited and special, being confined 
to military persons charged with military of- 
fenses, over such persons charged with of- 
fense defined by law. Their jurisdiction is 
complete. " They are indeed liable to the con- 
trolling authority which the civil courts have 
at all times exercised of preventing them 
from exceeding the jurisdiction given to them. 
Grant v. Gould, 2 H. Bl. 107; Wise v. With- 
ers, 3 Cranch [7 U. S.] 336. They may by 
appropriate proceedings in the civil courts be 
prohibited from trying a civilian or carrying 
their sentence into execution, in any case not 
warranted by law. Pendergast's Law Per- 
taining to Officers in the Army, p. 202; Wolfe 
Tones, Case referred to, D, page 10. But in 
respect to persons subject to their authority, 
and charged with ofEenses subject to their 
jurisdiction, the civil cotu'ts do not sit as 
courts of error to review the regularity of 
their proceedings. Informality, therefore, in 
the proceedings of a court-martial cannot be 
remedied or inquired into by a civil com*t. 
The ground work of the jurisdiction and the 
extent of the powers of courts-martial are to 
be found in the rules and articles of war, 
and upon all questions arising on them the 
civil courts of the United States are compe- 
tent to decide; but these articles do not 
alone constitute the military code. They are 
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for the most part silent on all that relates to 
the procedure of military tribunals to be or- 
ganized under them. This procedure is 
founded upon the usages and customs of war, 
upon the regulations prescribed by the presi- 
dent under the authority of congress and up- 
on old practice in the army, as to all which 
points common law judges have no oppor- 
tunity, either from their law books or from 
the course of their experience, to inform 
themselves. It would therefore be most il- 
logical, to say nothing of the impediments to 
military discipline, which would thereby be 
interposed, to apply to the procedure of 
courts-martial those rules which are appli- 
cable t'o another and diflEerent course of prac- 
tice. See Lord Denman's opinion in Be Poe, 
5 Barn. & Adol. 688. The questions then 
presented on this motion have no relation to 
the regularity or irregularity of the proceed- 
ings of the court-martial before which the re- 
lator has been arraigned. Those proceedings 
are in fact not before me, and if they were I 
disclaim all authority to review them. The 
questions which I have to consider are two, 
and two only— to wit: First. Do the charges 
show the relator to be a person who is sub- 
ject to be tried by a court-martial? Second. 
Do the charges set forth an ofEense'for which 
he can be tried by such court? Accordingly 
as these questions are answered in the affirm- 
ative or in the negative must the relator be 
remanded for trial before the court-martial 
or discharged from custody. 

Looking now into the charges on which the 
relator has been arraigned before the coiu:t- 
martial, I find it is nowhere alleged that he 
is or has been an officer or soldier in the 
army, or that he has ever been in the land or 
naval forces or in the militia, or that he 
has ever even been a camp retainer, or that 
he has served with the armies in the field. 
It is simply recited that he was "late a con- 
tractor engaged in furnishing supplies for the 
United States government, for the use of the 
military service, thereof," and it is charged 
that whilst he was such contractor„he com- 
mitted several of the offenses denounced by 
the act of congress approved March 2, 1863. 
These charges and specifications are too long 
to be here reproduced, nor can their complete 
reproduction be necessary, since I do not 
propose to question their sufficiency in form. 
Suffice it to say, they do not charge the re- 
lator with "any fraud or willful neglect of 
duty" in respect to his alleged contract for 
supplies, or that whilst he had charge, pos- 
session, control or custody of any money or 
other public property used or to be used in 
the military or naval service of the United 
States "he did with intent to defraud the 
United States, or willfully conceal such mon- 
ey, or other property, deliver or cause to be 
delivered to any person having authority to 
receive the same or any amoimt of such 
money or other public property less than that 
for which he received a certificate or re- 
ceipt" the charges on which he was arraigned 
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are wholly distinct from either of these. Thig 
cannot and will not be disputed, and has in 
fact been admitted throughout the argument 
of the case before me. 

Construction of Act of- March 2, 1863. 

The only act of congress referred to in the 
charges is that of March 2, 1863. and is en- 
titled "An act to prevent and punish frauds 
upon the government of the United States." 
12 Stat. 696. It provides: 

"Section 1. That any person in the land or 
naval forces of the United States, or in the 
militia in actual service of the United States, 
in time of war, who shall make or cause to 
be made, or present or cause to be presented 
for payment or approval to or by any person 
or officer in the civil or military service of 
the United States, any claim upon or against 
the government of the United States, or any 
department or officer thereof, knowing such 
claim to be false, fraudulent, or fictitious? 
any person in such forces or service who shall 
for the purpose of. obtaining or aiding in ob- 
taining the approval or payment of such 
claim, make, use or cause to be made or used, 
any. false bill, receipt, voucher, entry, roll, 
accoimt, claim, statement, certificate, affi- 
davit, or deposition, knowing the same to 
contain any false or fraudulent statement or 
entry; any person in said forces or service 
who shall make or procure to be made, or 
knowingly advise the making of any false 
oath, to any fact, statement or certificate, 
voucher or entry, for the purpose of obtaining^ 
or of aiding to obtain any approval or pay- 
ment of any claim against the United States 
or any department or officer thereof; any per- 
son in said forces or service who for the pur- 
pose of obtaining or enabling any other per* 
son to obtain from the government of ther 
United States, or any department or officer 
thereof any payment or allowance, or the ap- 
proval or signature of any person in the mili- 
tary, naval or civil service of the United 
States, of or to any false, fraudulent or fic- 
titious claim, shall forge, or counterfeit, or 
cause or procure to be forged or counterfeited 
any signature upon any tiill, receipt, voucher, 
account claim, roll, statement, affidavit, or 
deposition; and any person in said forces or 
service, who shall alter or use the same as 
true or genuine, knowing the same to have 
been forged or counterfeited; any person in 
said forces or service who shall enter into any 
agreement, combination, or conspiracy, ta 
cheat or defraud the government of the 
United States, or any department or officer 
thereof, by obtaining or aiding and assisting^ 
to obtain, the payment or allowance of any 
false or fraudulent claim; any person in said 
forces or service, who shall steal, embezzle, or 
knowingly and willfully misappropriate or ap- 
ply to his own use, or benefit, or who shall 
wrongfully and knowingly sell, convey, or 
dispose of any ordnance, arms, ammunition, 
clothing, subsistence, stores, money or other 
property of the United States furnished or ta 
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be used for the military or naval service of 
the United States; any contractor, agent, pay- 
master, quartermaster, or other person what- 
fioever in said forces or service having charge, 
possession, custody, or control of any money 
or other public property, used, or to be used 
in the militaiy or naval service of the United 
States, who shall with intent to defraud the 
United States, or willfully to conceal such 
money, or other property, deliver or cause to 
be delivered to any other person having the 
authority to receive the same or any amount 
of such money or other public property less 
than that for which he shall receive a certif- 
icate or receipt; any person in said forces or 
service who is or shall be authorized to make 
or deliver any certificate, voucher or receipt 
or any other paper certifying the receipt of 
arms, ammunition, provisions, clothing, or 
other public property so used or to be used, 
who shall make or deliver the same to any 
person without having full knowledge or 
truth of the facts stated therein and with in- 
tent to cheat, defraud or injure the United 
States; any person in said forces or service 
who shall knowingly purchase or receive, in 
pledge for any obligation or indebtedness 
from any soldier, oflacer, or other person call- 
ed into or employed in said forces or service, 
any arms, equipments, ammunition, clothes, 
or military stores, or other public property, 
such soldier, officer or other person not hav- 
ing the lawful right to pledge or sell the 
same, shall be deemed guilty of a criminal 
offense, and shall be subject to the rules and 
regulations, made for the government of the 
military and naval forces of the United 
States, and of the militia when called into 
and employed in the actual service of the 
United States in time of war and to the pro- 
visions of this act. And every person so of- 
fending may be arrested and held for trial 
by a court-martial and if found guilty shall 
be punished by fine and imprisonment, or 
guch other punishment as the court-martial 
may adjudge, save the pimishment of death. 

"Sec. 2. That any person heretofore called 
or hereafter to be called into or employed in 
such forces or service who shall commit any 
violation of this act and shall afterwards re- 
ceive his discharge or be dismissed from the 
service shall notwithstanding such discharge 
or dismissal continue to be liable to be arrest- 
ed and held for trial and sentence by a court- 
martial in the same manner and to the same 
extent, as if he had not received such dis- 
charge or been dismissed. 

"Sec. 3. That any person not in the military 
or naval forces of the United States nor in the 
militia called into or actually employed in the 
service of the United States, who shall do or 
commit any of the acts prohibited by any of 
the foregoing provisions of this act he shall 
forfeit and pay to the United States the sum 
of two thousand dollars and, in addition 
double the amount of damages which the 
United States may have sustained by reason 
of the doing or committing such act, together 



with the costs of suit; and such forfeiture 
and damages shall be sued for in the same 
suit, and every such person shall, in addition 
thereto, on conviction in any court of compe- 
tent jurisdiction, be punished by imprison- 
ment not less than one, nor more than five 
years or by fine of not less than one thousand 
dollars and not more than five thousand dol- 
lars." 

It is manifest, looking to this act alone, 
that the only offense for which it professes to 
subject a contractor to trial by a court-mar- 
tial is the single one of delivering or causing 
to be delivered to some person having author- 
ity to receive the same, an amount of money 
or other public property of which he has 
charge, possession, custody, or control, less 
than that for which he shall receive a certif- 
icate or receipt with intent to defraud the 
United States or willfully conceal such mon- 
ey or property. I am inclined to think that 
by the term "contractor" here used is not 
meant the person who contracts to furnish the 
government, subsistence, clothing, or other 
supplies for its army or navy, but some per- 
son who has in charge, possession, or control 
such supplies after they have been furnished. 
The contractor contemplated by the statute is 
evidently one who has in his "charge, posses- 
sion, custody, or control" money or property, 
which actually belongs to the United States, 
and not such as has been contracted to be 
delivered and which does not become the 
property of the United States until delivered. 
The only person known to me, connected with 
the army of the United States, who at all an- 
swers to the description of a contractor is the 
"military storekeeper," mentioned in the 
thirty-sixth article of war, in the eighth sec- 
tion of Act July 5, 1862 (12 Stat. 509), in the 
first section of Act May 20, 1862 (12 Stat. 403), 
and in the sixteenth section of Act July 17, 
1862 (12 Stat. 600). These "military store- 
keepers" are required by law to give bond 
and security for the faithful performance of 
their duties. They are therefore in a certain 
sense contractors, and preicisely such con- 
tractors "as have charge of the property of the 
United States in the sense contemplated by 
the above noted provisions of the act of 
March 2nd, 1863. No other contractor known 
to the law has such charge. Certainly a con- 
ti'actor for supplies has no such charge. More- 
over a "military storekeeper" is a regularly 
commissioned officer or member of the army. 
There is no difficulty in subjecting him to a 
trial by a court-martial; but there is certain- 
ly great difficulty, if not an unsurmountable 
constitutional obstacle to the subjecting of 
civil contractors for supplies for the army to 
such jurisdiction. Surely, that construction 
of the act which makes all of its provisions 
intelligible and harmonious with the constitu- 
tion should be adopted rather than one which 
is unmeaning, and, to say the least, of doubt- 
ful constitutionality. Assuming this con- 
struction of the act of March 2, 1863, to be 
correct,— and I think it is,— there is no per- 
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son who is ilot literally and really in the 
land or naval forces, or in the militia in serv- 
ice, that under the provisions of the first sec- 
tion can be tried by a court-martial; all other 
persons— that is, all that are not in the land 
or naval service or in the militia when in 
service— are by the terms of the third section 
to be tried by a civil court. This construction 
is fortified by the provisions of the second 
section, for surely the terms "discharged from 
service," "dismissed from service" apply to 
those persons only who are in the service in 
such sense that they can be discharged or dis- 
missed therefrom. These are technical terms 
frequently used in our laws and regulations 
relating to the army and navy, and their sig- 
nification is well understood. They are evi- 
dently used In this section in their well 
known and common meaning. They have no 
application to "an ordinary contractor for sup- 
plies. He is not in the service to be dis- 
charged and dismissed. He receives no dis- 
charge or dismissal. If he performs his con- 
tract, or it is rescinded, he is absolved from 
his obligation, but I repeat he is not in any 
correct sense "dismissed" or "discharged" 
"from service," 

It is mmecessary to pursue the discussion 
of this branch of the subject further, for it is 
conceded and undeniable that unless the re- 
lator was in the land forces (being in the 
military service might not suffice) at the time 
he committed the alleged ofEenses, he is not 
subject to be tried by a court-martial upon 
the charges on which he has been arraigned. 
"What I have said respecting the construction 
of the act of March 2, 1S63, has been said 
chiefly to show that congress have not by that 
act conferred on courts-martial that enlarged 
jurisdiction 'over ordinary contractors which 
military men have I understand, supposed, 
and what has been said on this subject will 
not have been said in vain if it shall enable 
us to approach with a better "understanding 
the consideration of other acts of congress to 
which reference wiU now be made. 

Construction of the Act of July IT, 1862; 

The act of March 2, 1863, as we have seen, 
subjects "any person in the land or naval 
forces of the United States" to trial by 
court-martial for various offenses. It is not 
pretended that it is anjrwhere alleged in the 
charges on which the relator was arraigned 
that he was or ever had been in either the 
land or naval forces, but it is insisted that 
.the charge that he was "late a contractor 
engaged in furnishing supplies to the United 
States government for the use of the mili- 
tary service thereof," is equivalent to, and 
in legal effect the same as, a direct charge 
that he was lately in the land force of the 
United States. The proposition that these 
charges are identical certainly shocks the 
common understanding. To contend that the 
assertion that one is a "contractor engaged 
In furnishing supplies to the United States 
government for the military service there- I 



of" is the same as the assertion that he is 
a "soldier," or that " he is "in the land 
forces," is to maintain a most startling prop- 
osition; and yet this precise proposition must 
be maintained in order to furnish any pre- 
tense of jm:isdictIon to the court-martial 
over the relator. Startling as the proposi- 
tion is. it is insisted that it is fully sup- 
ported by the provisions of the sixteenth 
section of the act of July 17, 1862, entitled 
"An act to define the pay and emoluments 
of certain officers of the army, and for other 
purposes." 12 Stat 594. This section reads 
as follows: "That whenever any contractor* 
for subsistence, clothing, arms, ammunition 
munitions of war, and for every descrip- 
tion of supplies for the army or navy of the 
United States shall be found guilty by a 
court-martial of fraud or willful neglect of 
duty, he shall be punished by fine, imprison- 
ment, or such other punishment as the 
court-martial shall adjudge; and any per- 
son who shall contract to furnish supplies 
of any kind or description for the army or 
navy, shall be deemed and taken as a part 
of the land or naval forces of the United 
States for which he shall contract to furnish 
said supplies, and be subject to the rules and 
regulations for the government of the land 
and naval forces of the United. States." 
This provision does indeed, if it is constitu- 
tional, subject a contractor for supplies for 
the army or navy of the United States to 
trial by a court-martial for fraud or" willful 
neglect of duty. But I am of the opinion 
that according to its true construction the 
provision does not attempt to subject a con- 
tractor to a trial by a court-martial for any 
fraud or neglect of duty except a fraud or 
neglect of duty in respect to his contract 
for supplies, for any fraud or neglect of 
duty committed by him in his private re- 
lations as' a citizen the government can 
have ito interest in calling him to an account 
before its military courts, even if .it had 
power to do so; and when the government 
declares that if he be found guilty by a 
court-martial of fraud or neglect of duty 
he shall be punished, it must, by necessary 
and unavoidable intendment, be understood 
to mean a fraud or neglect of duty which it 
has motive to so punish. A contractdr for , 
supplies owes no duty to the government ex- 
cept such as grows out of his contract, 
which is not common to every private citi- 
zen; neither can he commit any fraud on 
the government except in connection with 
his contract with the government, which 
may not be committed by any one; and I 
see no more propriety in subjecting him to 
trial by a court-martial for such frauds and 
neglect of duty as have no connection with 
his contract, than there Is for trying any 
private citizen before that court for like 
delinquencies. That this would be a correct 
construction of the statute if it had pro- 
ceeded no further than to provide that the 
contractor might be tried by a court-martial 
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for fraud or neglect of duty cannot, I think, 
admit of a doubt. Such construction satis- 
fies all that the language of the statute re- 
quires, and harmonizes with its policy and 
purpose. But if it had stopped here, doubt 
might have existed as to the proper mode 
of organizing the court-martial provided for, 
whether it should be organized in the man- 
ner required by the rules and articles of 
war "or according to the general usage of 
the military service, or what may not un- 
fitly be called the 'customary military law,' " 
are questions which military men might 

. have found difficulty in solving. A similar 
question arose respecting the consti'uction 
of a similar provision contained in the fifth 
section of the act of February 2S, 1795 (1 
Stat. 424). And it was answered by the su- 
preme court in the case of Martin v. Mott, 
12 Wheat [25 U. S.] 35, that such a court- 
martial was not required to be organized as 
provided in the rules and articles of war, 
but might be called and formed according 
to the customary military law. It was to 
remove this doubt, or rather that there 
might be an explicit provision respecting the 
manner of organizing the court-martial, and 
not that its jurisdiction over the contractor 
should be enlarged beyond what had already 
been given, that the statute proceeds to de- 
clare that he shall be deemed and taken as 
a part of the land or naval forces. It does 
not declare that he is or shall be a part of 
the land or naval forces, but deemed and 
taken as a part of them; that is, deemed 
and taken as a part of them for all pur- 
poses of organizing the court-martial and 
trying him by it for fraud or willful neglect 
of duty in respect to his contract That this 
is the proper construction of the section 
without reference to the provisions of any 
other statute is, to my mind, obvious enough, 
but its correctness is made doubly sure and 
clear if we turn to the rules and articles of 
war themselves, to which, it is said, this 
section makes the contractor subject An 
attentive examination of them will satisfy 
any one that there is not a single provision 
in them, excepting the provisions relating 
to the organization of courts-martial, which 
can by any, even the most constrained, con- 
struction be applied to a contractor for sup- 

^ plies; and this exception is not by virtue of 
the rules and articles of war themselves, 
but by virtue of the act of 1862, which we 
have been considering. The contractor is 
not an officer nor a soldier; but it is against 
them, and them only, that the articles of 
war denounce penalties, if we except only 
a few provisIODS respecting "sutlers, retain- 
ers to the camp, and persons serving with 
the armies in the field," and one provision 
respecting spies. If he were arrested and 
charged with a violation of the ninety-ninth 
article of war, which applies to him if any 
does, he could reply, "I am neither an officer 
nor a soldier, and it is only disorders and 
neglects which officers and soldiers may be 



guilty of to the prejudice of good order and 
military discipline which are denounced and 
punishable by that article," and a like or 
similar reply could be made by him to any 
charge founded on any other article of war; 
it being thus manifest, notwithstanding the 
declaration of the sixteenth section of the 
act of 1862, that the contractor shall be 
deemed or taken as a part of the land or 
naval forces and subject to the rules and 
regulations (articles) for the government of 
the land and naval forces; that none of the 
rules and articles of war are in fact appli- 
cable to his punishment and none to his trial 
except those which relate to the organiza- 
tion of a court-martial. I consider it satis- 
factorily demonstrated that the only effect 
of these declarations is to require that the 
coiurt-martial for the trial of a contractor for 
fraud or willful neglect of duty in respect 
to his contract shall be organized as pro- 
vided in the articles of war. Their effect is 
not to make him in fact a part of the land or 
naval forces, but only that he is to be taken 
as part of the one or the other of these 
forces, accordingly as the contract relates 
to one or the other when steps are taken to 
organize a court-martial and to try him for 
the specific offense denounced by the statute. 
I am the more inclined to adopt this con- 
clusion because, though even if it extends 
the power of congress to the utmost verge 
of their constitutional authority, there Is 
some plausibility in extending it thus far. 
The efficiency of military operations depends 
so much upon the army being promptly and 
properly furnished with supplies, that there 
seems to be some propriety in so far sub- 
jecting contractors for supplies to military 
jurisdiction as to punish them for delinquen- 
cies in respect to their contracts. But to 
extend the power of congress one step fur- 
ther, to stretch it over contractors so far 
as to subject them to trial by court-martial 
for acts not growing out of their contracts 
and not affecting military operations more 
than similar acts performed by any private 
citizen would affect them, is to stretch it 
beyond any limit ever assigned by any one 
who admits that there is any restriction 
whatever on the constitutional powers of 
congress. And it is not to be assumed, un- 
less the language of the act imperatively 
demands it, that congress claim any such 
extensive and arbitrary authority. It fol- 
lows from this view that whenever in the 
act of March 2, 1863, or in any other act of * 
congress, penalties are denounced against 
"any person in the land or naval forces of 
the United States or in the militia in actual 
service of the United States in time of war," 
contractors cannot be held to be included un- 
less specially named. And it also follows 
that as the relator stands charged before the 
court-martial with no offense under the act 
of July 17, 1862, as all the charges are 
framed under the act of March 2, 1863, for 
offenses not denounced against him but 
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specially against persons in the land or 
naval forces or in the militia, the court- 
martial is without jm-isdiction to try him 
on the charges now preferred. 

Another construction of the act of July 17, 
1S62. There is still another view to be tak- 
en of the construction of the act of July 17, 
1862, with respect to the charges against the 
relator, to which I will briefly advert I 
have already said that in all the "charges 
and specifications" the relator is described as 
"late a contractor engaged in furnishing sup- 
plies to the United States government for the 
use of military service thereof." It is not 
otherwise stated to what branch of the serv- 
ice the relator belonged. More particularity 
in this respect was demanded, because if he 
belonged to the naval forces or the militia 
he could not be tried by a court-martial com- 
posed of officers in the land forces or regu- 
lar army, and if he belonged to the "land 
forces" or to the militia he could not be tried 
by navy officers. Now if it can be success- 
fully maintained— which I think more than 
doubtful— that the term "military service" 
ex vi termini excludes naval service, it sure- 
ly cannot be asserted, that it excludes service 
by the militia. If the militia in the actual 
service of the United States are as much a 
part of the military service as the land 
forces, strictly so called, -then, it being al- 
leged in the charges simply that the relator 
was a contractor engaged in furnishing sup- 
plies "for the use of the military service of 
the United States," there is nothing in them 
to show whether the supplies were for the 
"militia" or the "land forces" or "army," and 
consequently nothing to show to which 
branch of the service the relator belonged, 
even if it be conceded that his being a con- 
tractor to furnish supplies made him a part 
of that branch of the service which he con- 
tracted to supply. There is nothing in the 
charges or in the return to show whether the 
court-martial is composed of officers of the 
land forces or regular army, or of the militia, 
and consequently it does not appear whether 
the court has been legally organized or not. 
As however the illegal organization of the 
court would not render the arrest of the re- 
lat;or illegal, if he were arrested upon legal 
charges, but might result only in the dissolu- 
tion of the present court and the organization 
of anotiier, the above objection might not, 
in the form in which it has been presented, 
result in the discharge of the prisoner; but 
we have to construe the sixteenth section of 
the act of July 17, 1862, with much less strict- 
ness than is usually applied to penal stat- 
utes, to discover that it is only the contractor 
for furnishing supplies to the regular army 
or navy, and not the contractor who engages 
to supply the "militia," that is made a part 
of the "land" and "naval" forces, and subject 
to trial by a court-martial for fraud or will- 
ful neglect of duty. Unquestionably, in a 
certain and general sense the terms "army," 
"land forces," do embrace militia in actual 
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service. The militia do serve on land, and 
therefore, in the popular sense, are a part of 
the land forces; but in the contemplation of 
the constitution and laws of the United 
States the militia, though in service, and the 
army or land forces, are quite distinct This 
will be made entirely apparent by reference 
to some of the provisions of the constitution 
and the acts of congress. In the eighth sec- 
tion of the first article of the constitution it 
is among other things declared that "the con- 
gress shall have power (13) to raise and sup- 
port armies; (14) to provide and maintain a 
navy; (15) to make rules for the government 
and regulation of the land and naval forces; 
(16) to provide for calling forth the militia 
to execute the laws of the Union, suppress 
insurrection and repel invasions; (17) to pro- 
vide for organizing, arming and disciplining 
the mUitia and for governing such part of 
them as may be employed in the service of 
the United States, reserving to the states 
respectively the appointment of the officers 
and the authority of training the militia ac- 
cording to the discipline prescribed by con- 
gress." If the militia employed in the serv- 
ice of the United States were in the cpnstitu- 
tional sense a part of the "land forces," 
there could have been no necessity or propri- 
ety, after prescribing that congress should 
have power to provide for the government 
of the land forces, to provide also by a sep- 
arate clause that they should have power to 
provide for governing such part of the mili- 
tia as might be employed in service. If the 
former clause invested congress with authoi-- 
ity for governing the militia in service there 
would certainly be no necessity for a dis- 
tinct clause investing them with this specific 
authority. We have no right to dispense 
with either clause. "We have no right to say 
that either is unnecessary. They both stand 
in the constitution, and thus standing there 
they do demonstrate beyond cavil that in the 
understanding of the framers of the consti- 
tution "land forces" and "militia in servicp" 
are distinct bodies. This is made still more 
apparent by the fifth article of the amend-, 
ments to the constitution. That article pro- 
vides that "no person shall be held to an- 
swer for a capital or otherwise infamous 
crime unless on a presentment or indictment 
of a grand jury, except in cases arising in 
the land "and naval forces or in the militia 
when in actual service in time of war or pub- 
lic danger." 

The framers of the constitution thought it 
was not sufficient to provide that no person, 
except in cases arising in the land or naval 
forces, should be held to answer for a capital 
or other infamous crime unless on a present- 
ment or indictment, but recognizing the mili- 
tia in service as distinct from the land forces, 
they have also by a separate provision, ex- 
cepted cases arising in the militia when in 
actual service in time of war or public dan- 
ger. "We thus see that whenever in the con- 
stitution the term "land forces" isiused, it 
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means the regular army of the United States, 
and does not include the militia in service. 
The same thing -will he seen when we turn to 
the various acts of congress relating to the 
armies and to the militia. These acts are 
too numerous for me to refer to all of them; 
I will therefore advert to only a few. By 
the act of April 10, 1806 (2 Stat 359), it is 
provided "that the following shall he the 
rules and articles by which the armies of the 
United States shall he governed." By "ar- 
mies" is meant the regular armies or land 
forces, and not the militia in service, so the 
supreme court thought (Martin v. Mott, 32 
Wheat. [25 U. S.] 35), and so I think, and 
hence it is expressly provided by the ninety- 
seventh article of war that the militia being 
mustered and in pay of the United States,— 
that is, in actual service,— when joined or 
acting in conjunction with the regular forces 
of the United States shall be governed by 
the rules and articles of war. There could 
be no necessity for this provision if the mili- 
tia when in service were ipso facto a part of 
the army of the United States. Besides this 
article, other acts of congress provide that 
courts-martial for the ti-ial of militia men in 
military service shall be composed entirely 
of militia officers, whereas officers and sol- 
diers belonging to the armies or land forces 
may be tried, if they are 'required to be 
tried, by courts-martial composed entirely 
of officers of the regular army. The same 
distinction is recognized in the fourth, fifth, 
and sixth sections of the act of 2Sth of I'i'eb- 
ruary, 1795, which act authorizes the presi- 
dent to call forth the militia to enforce the 
laws of the Union to repel invasion and to 
suppress insurrections. So also in the first 
section of the act of 3d March, 1807 (2 Stat. 
443), it is provided "that in all cases of insur- 
rection, or obstruction to the laws, * * * when 
it is lawful for the president of the United 
States to call forth the militia for the purpose 
of suppressing such insurrection, or of caus- 
ing the laws to be duly executed, it shallbe law- 
ful for him to employ, for the same purposes, 
such part of the land or naval force of the 
United States, as shall be judged necessary." 
Surely it cannot be said that the term "land 
forces" is here used synonymously with "mi- 
litia in service," and indeed the distinction is 
nowhere more manifest than in the very act 
under which the relator was arraigned, to 
wit, the act of 2d March, 1863 (12 Stat.) 696. 
Its first section provides "that any person in 
the land or naval forces of the United 
States, or in the militia in actual service of 
the United States in time of war, who shall," 
&c. Congress could not have more explicit- 
ly declared that in their understanding the 
land and naval forces do not include the 
militia in service, and this understanding is 
manifested throughout the numerous clauses 
of this section, and in fact throughout the 
various sections of the act I consider it is 
now demonstrated so as to be apprehended 
hj the commonest understanding that when 



the act of July 17, 1862, declares that "anj- 
person who shall contract to furnish supplies 
* * * for the army or navy he shall be 
deemed and taken as part of tibie land or na- 
val forces" it must be understood to use the 
terms "army or navy," "land or naval for- 
ces," in their strict constitutional sense, 
and in the sense in which they are used in 
other acts of congress, and that in this sense, 
these terms do not embrace the militia in 
service. The act then, interpreted as I have 
shown it must be, means that any persons 
who shall contract to furnish supplies for the 
army— not the militia in service— shall be 
deemed and taken as part of the "land for- 
ces," and any person who shall contract to 
furnish supplies for the navy shall be 
deemed and taken as part of the naval for- 
ces, and as I have in the first part of this 
opinion shown, only so far a part of those for- 
ces as it respects the organization of a court- 
martial and the trial of the contractor for 
fraud or willful neglect of duty in connection 
with his contract 

The conclusion from all this discussion is 
that as the charges on which the relator was 
arraigned claim only that he was a con- 
tractor engaged in furnishing supplies for the 
use of the military sei-vice of the United 
States, not the army, they are not sufficiently 
specific, and show no jurisdiction in the com't- 
martial to try him, even if that coui't other- 
wise had jurisdiction to try him for any of 
the offenses set forth in the charges. The 
act of congress does not confer nor attempt 
to confer any jurisdiction on a court-martial 
to try a contractor, unless he be a contractor 
for supplies for the army or navy, under- 
standing these terms in their constitutional 
and legal sense as embracing only the regular 
army or naval forces and not the militia iu 
service. I do not decide, nor have I even 
considered, the question whether the "volun- 
teer" forces of the United States were a part 
of the regular army or of the militia in serv- 
ice. In the Mexican War, as well as in the 
War of the Rebellion, they were ti'eated by 
the government as militia, and I should be 
reluctant to hold that this practice of the 
government is unfounded in law. 

But it has been insisted that although the 
court-martial before which the relator has 
been arraigned has no jurisdiction to try him 
on the present charges, those charges may 
be amended and so describe the offense and 
the prisoner as to bring him within the terms 
of the act of the 17th of July, 1862, as here 
interpreted, and that therefore, the foregoing 
conclusions do not show that the arrest of the 
prisoner was illegal. I admit that military 
usage may justify amendment of charges in 
some respects after the arraignment of the 
prisoner, but I imagine that "no authority 
can be found for so amending charges, after 
arraignment as to entirely obliterate the orig- 
inal specifications and insert new ones, de- 
scribing or setting forth offenses whoffy differ- 
ent from those originally described," and this 
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I have shown the court-martial -would be 
obliged to do in order to bring the prisoner 
within even the terms of the act of congress. 
Moreover, it was not lawful under the arti- 
■cles of war to arrest the prisoner except upon 
legal charges, and, it being shown that the 
■charges are illegal, it follows that his arrest 
■as weU as trial by the court-martial is ille- 
gal. Admitting, however, that if the pris- 
oner was a contractor for furnishing supplies 
for the army of the United States, and that 
be is, by the terms of the act above men- 
tioned, subject to be tried bya coturt-martial 
for frauds or willful neglect of duty in re- 
spect to his contract, and admitting further, 
that whilst he was in custody of the com't- 
martial he might have been retained until 
these charges were preferred, it does not fol- 
low that he can now be remanded to its cus- 
tody, when it is not shown that he is in fact 
4imenable to any such charges. It is nowhere 
alleged in the return nor elsewhere shown or 
Averred that the relator is guilty of any of- 
fense. It is simply stated that he is charged 
with certain crimes, and is on trial for them 
before a court-martial, and it being shown 
that the court-martial has no jmrisdiction to 
try him for these offenses it follows there is 
no pretense for longer holding him in custody. 

■Constitutionality of the Act of 17th July, 1862, 
Considered. 

If, however, this conclusion could be re- 
sisted, if it could be shown to be proper to 
remand the prisoner in order to give the 
■court-martial an opportunity to I)roceed 
.against him for some supposed fraud or will- 
*ful neglect of duty as a contractor for sup- 
plies for the army, still this could be proper 
only upon the assumption that the sixteenth 
section of the act of the 17th of July, 1862, 
which defines the supposed offenses, is con- 
stitutional, and, my opinion on this subject 
being free from all admixture of doubt, I 
liave no disposition to disguise it or evade its 
expression. My opinion, then, is that the 
sixteenth section above mentioned is clearly 
■unconstitutional", and consequently void. And 
I would have contented myself with stating 
this opinion, and setting forth my reasons in 
support of it, without considering the con- 
structioii of the statute at all, if the learned 
counsel had not confined their " attention 
•wholly to the construction of the statute with- 
out making any distinct constitutional gues- 
tion whatever. The constitution of the 
United States in the third subdivision of sec- 
tion 2 article 3 of the original text provides 
that "the trial of all crimes except in cases of 
impeachment shall be by jury; and such trial 
shall be' held in the state where the said 
Climes shall have been committed, but when 
not committed within any state the trial shall 
Tje at such place or places as the congress 
may by law have directed." The difficulty 
Is in finding, in spite of this' provision, any 
jiuthority in congi*ess to provide for the trial 
of even' persons in the army or navy, or in 



the militia in service, for crime, otherwise 
than by jury. We have, however, already 
seen that congress is empowered not only to 
"raise and support armies," "to provide and 
maintain a navy," but "to make rules for the 
government of the' land and naval forces," 
and not only "to provide for calling forth the 
militia," but "for governing such part of them 
as may be employed m the service of the 
United States." Under these powers it has 
always teen supposed tliat congi-ess may pro- 
vide for the trial by court-martial of persons 
in the land or naval forces or in the militia 
in 'service for mihtary offenses. This is the 
usual mode of trial for these offenses which 
had prevailed in England, the country from 
which we borrowed most of our laws, for 
more than one hundred years prior to the 
adoption of our constitution, and in fact ever 
since England has had any standing army at 
all. It is also the mode which prevailed in 
the colonies at the time the convention sat, 
and it lias been a part of our code of laws 
relating to the government of the land and 
naval forces and of the militia in service ever 
since we had a government This mode of 
trial of military men for military offenses has 
become too well fixed in our system to now 
admit of question, nor do I mean to intimate 
that it would admit of serious question if we 
were now for the first time engaged in leg- 
islating on the subject Experience has 
shown when once armies were raised it was 
so essential to govern them by providing for 
the punishment of breaches of discipline by 
military courts in order as weU to protect the 
peace of society as to secure mUitaiy effi- 
ciency, that I think there can be no doubt it 
was intended by the clauses of the constitu- 
tion above mentioned to confer on congress 
the power to govern the land and naval 
forces and the militia in service in the' way 
they had been usually governed; that is, by 
punishing military offenses in military courts; 
That this is the Ineaning and the limit of au- 
thority conferred by these" clauses wiU be still" 
more manifest when we look into the debates 
in the conventions of the several states' which 
ratified the constitution, and to the amend- 
ments to the constitution proposed by the 
first congress. It has been seen that the 
original constitution provides only that "the 
trial of all crimes except in cases of im- 
peachment should "he by jury,' and that such 
trial should be held in the state where the 
crime was committed." There was nothing 
requiring an indictment by a grand jm*yj 
nothing exempting the accused from being 
compelled' to be a witness against himself, 
and nothing guaranteeing to him the 'right to 
be confronted with the witnesses against him 
or the assistance of counsel for his -defense; 
and there was,' moreover, nothing wbatever 
requiring even a trial by a jury in ordinary 
civil suits. These were serious defects in the 
constitution, and they were well-nigh defeat-' 
ing its ratification altogether.' It probably 
would have beeii defeated if it had not con- 
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fidently been expected that the constitution 
would be promptly amended after ratification. 
In the conventions in some of the states 
amendments relating to the precise matter 
now before us were actually suggested and 
agreed to. In Massachusetts the proposed 
amendments assumed this form, to wit: 
"That no person shall be tried for any crime 
by which he may incur an infamous punish- 
ment, or loss of life luitil he is first indicted 
by a grand jury except in such cases as may 
arise in the government and regulation of the 
land forces." In Virginia it was in this 
form: "That in all criminal and capital 
prosecutions a man hath a right to * * * 
a fair and speedy trial by an impartial jury 
of his vicinage, without whose unanimous 
consent he cannot be found guilty" (except 
in the govei'nment of the land and naval 
forces). In New York it was in this form: 
"That (except in the government of the land 
and naval forces, and of the militia when in 
active service, and in case of impeachment) a 
presentment or indictment by a grand jury 
ought to be observed as a necessary prelimi- 
uai'y to the trial of all crimes recognizable by 
the judiciary," &c. We thus see that in the 
contemplation of these conventions, congress 
have or should have no power to provide for 
the trial of any person for crime otherwise 
than by. jury except in the government of 
land or naval forces or the militia when in 
actual service. When Mr. Madison came to 
propose the amendment in the first congi'ess, 
the proposition assumed this form: "The 
trial of all crimes except in cases of impeach- 
ment and cases arising in the land or naval 
forces or the militia when in actual service 
in time of war or great public danger, shall 
be by an impartial jury," &c. The actual 
form of the amendment, as it was finally pro- 
posed hj congress, and ratified by the states, 
is as follows: "No person shall be held to 
answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment 
of a gi-and jury, except in cases arising in 
the land or naval forces or in the militia 
when in actual service in time of war or pub- 
lic danger," &c. Art. 5, Amend. Why the 
words "except in cases arising in the land 
and naval forces" were used instead of the 
words "except for the government of the 
land and naval forces," which had been, as 
we have seen, employed in the proposals of 
the state conventions, does not appear. But 
it is quite apparent that both forms of ex- 
pression mean substantially the same thing. 
This article contains no grant of power to 
congress. The px-ovision above quoted and 
all the provisions of the article are limita- 
tions upon some power which had been or 
was supposed to be conferred on congress by 
some other provisions of the constitution. 
But we have already seen that no power 
was in fact conferred on congress to provide 
for the trial of any person for a crime other- 
wise than by jury, except in the exercise of 
their power to make rules and regulations for 



the government of the land and naval forces, 
and of the militia in the service of the United 
States. Congress, doubtless, might under 
their power "to provide for the calling forth 
the militia" subject militia men, who re- 
fused to obey their call (this not being a 
crime in the sense of the constitution), to a 
small pecuniary penalty by the judgment of 
a court-martial. This was done by the fiftii 
section of the act of 1795, and was recognized 
as proper by the supreme court Houston 
V. Moore, 5 Wheat [18 U. S.] 1; Martin v. 
Mott, 12 Wheat [25 TJ. S.] 19. But congress 
have no power and never had to subject a 
militia man not in the military or naval serv- 
ice of the United States, much less a private 
citizen, to a trial by a com"t-martial for any 
crime, especially one that is capital or in- 
famous. This is plain enough upon the face 
of the constitution, and it is supported by the 
opinion of Judge Stoiy. Houston v. Moore, 
5 Wheat [18 U. S.] 62. He says substan- 
tially that to prevent, therefore, a manifest 
breach of the constitution, we cannot suppose 
that eongi'ess meant in the fom-th section of 
the act of 1795 to provide that the militia who 
were called into service, but who refused to 
obey, should be subject to the rules and arti- 
cles of war, but only that the militia in actu- 
al employment should be subject to them. 
As, then, the power of congress is limited to 
making rules and regulations for the govern- 
ment of the land and naval forces and of the 
militia in service, it would seem to follow that 
these regulations cannot extend beyond what 
is necessary and proper for the governing of 
these forces as such and in their military 
character. It is doubtful whether they can- 
be subjected to ti'ial by court-martial for 
anything except breaches of military duty. 
Bvei'y soldier may be or is a citizen, and it 
would seem is as much entitled to trial by 
jury for any alleged crime, not committed by 
him in violation of his duty as a soldier, as 
any other person. It would be difllcult to 
maintain that a law which subjected him to 
trial by a court-martial for such an offense 
could be properly derived from the authority 
to provide for governing the land forces, or 
would have any constitutional sanction. I 
find indeed that no law subjecting a soldier 
to such a trial for such an offense committed 
in time of peace has ever been enacted in 
either England or America unless the act we 
are now considering be an exception. The 
mutiny act of England and our articles of 
war are confined to the defining and the pro- 
viding for the pimishment of military of- 
fenses. The purposes of- these acts are so 
clearly and so accurately stated by Lord 
Laughborough in the case of Grant v. Gould, 
2 H. Bl. 99, that I cannot forbear quoting 
from his opinion. "The army being estab- 
lished by the authority of the legislature, it 
is an indispensable requisite of that establish- 
ment that there should be order and disci- 
pline kept up in it, and that the persons who 
compose the army for all offenses in their 
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military capacity should be subjected to a 
trial by their officers. That has induced the 
absolute necessity of a mutiny act accom- 
panying the army!. * * * It is one ob- 
ject of that act to provide for the army; but 
there is a much greater cause for the exist- 
ence of a mutiny act, and that is the pres- 
ervation of the peace and safety of the king- 
dom; for there is nothing so dangerous to 
the safety of the civil establishment of a state 
as a licentious and undisciplined army; and 
every country which has a standing army in 
it is guarded by a mutiny act. An undisci- 
plined soldiery are apt to be too many for the 
civil power, but imder the command of offi- 
cers answerable to the civil power they are 
kept in good order and dicipline. The ob- 
ject of the mutiny act therefore is to create 
a com"t invested with authority to try those 
who are in the army, in all their different 
description of officers and soldiers, and the 
object of the trial is limited to breaches of 
military duty. Even by that extensive power 
granted by the legislature to his majesty to 
make articles of war, those articles ai-e to be 
for the better government of his forces, and 
can extend no further than they are thought 
necessary to the regularity and due discipline 
of the army." "When war is actually raging 
it is said that a mutineer or deserter might 
unquestionably be tried by a military tri- 
bunal, according to the customary law of war 
(Pendergast, p. 3), and perhaps at that time j 
other offenses committed by any. one in the 
camp and in the field may be punished under 
the same law by the commander; but the 
common law of England knew nothing of 
courts-martial, and made no distinction in time 
of peace between a soldier and any other sub- 
ject. A soldier, therefore, by knocking down 
his colonel incm'red only the ordinary pen- 
alties of assault and battery, and by refusing 
to obey orders, by sleeping on guard, or by 
deserting his colors incun-ed no penalty at all. 
1 Macaulay, History of England, p. 276; Pen- 
dergast, 15. The English people, with their 
omnipotent parliament, have ever been ex- 
ceedingly jealous of granting to courts-martial 
any jm-isdiction over persons except those 
actually in then; army or navy, and over them 
they have granted jurisdiction to punish .only 
military ofEenses,— such jm-isdiction only as 
seemed essential for their government as sol- 
diers or sailors. They have never, so far as I 
can find, attempted to subject contracts for 
supplies to such jurisdiction, nor indeed any 
person except officers, soldiers, and sailors 
and sutlers and camp retainers serving with 
the armies in the field. Such jm-isdiction over 
contractors has, I know, been conferred by 
some of the arbitrary governments of Europe, 
but it has never found any place in English 
legislation, and it would be an anomaly in 
the institutions of a free people. 

The Case of Tone is memorable in English 
history— memorable not only for the extraor- 
dinary proceedings which took -place, but for 
the denial by the court of king's bench of the 
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jurisdictioji of courts-martial to try civilians, 
even though they were traitors. The cases of 

Smith V- Gore and '— v. Governor Sabine 

are hardly less notable for a denial, in the 
former, of the jurisdiction of courts-martial to 
try even sutlers for an offense not committed 
"in the field," and, in the latter, of their juris- 
diction to try a carpenter in the train of 
artillery. Pendergast's Law Relating to Offi- 
cers of the Ai-my, pp. 10, 11, 149, 150; 1 
Cowp. 75. I am at a loss to conceive what re- 
lation the trial of a contractor by court-martial 
for fraud or breach of duty in respect to his 
contract has to the governing of the land or 
naval forces, or his prompt and propen com- 
pliance with his contract. No doubt the effi- 
ciency of military operations greatly depends, 
but so do the efficiency of these operations 
greatly depend, on the prompt payment of 
taxes by private citizens, and on the filling 
up of the thinned ranks by volunteering or 
draft. Government can not clothe or feed its 
soldiers without money; soldiers cannot live, 
much less fight, without clothing and food; 
the ranks of armies thinned off by battle or 
disease must be fiUsd. I cannot therefore 
conceive of any argument which can be em- 
ployed to uphold the power of congress to 
subject contractors to trial by court-martial 
which may not be employed with equal force 
to sustain their authority to subject any pri- 
vate citizen to trial by that court for failing or 
refusing to pay his taxes, or for discouraging 
voltmteering, or for obstructing an enrollment 
or draft; nay, more, infinitely stronger reasons 
can be given for subjecting such private citi- 
zens to such a jurisdiction for these offenses 
than can be assigned for so subjecting a con- 
tractor for offenses not growing out of his 
contract, and which have little or no relation 
to military operations. If the power of con- 
gress is thus extensive, it certainly transcends 
every limit heretofore taught or imagined. 
Then have congress power to convert the gov- 
ernment into a military despotism, and to sub- 
ject every man in the land to trial by military 
tribunals. I am not willing to concede any 
such power, and whilst I am willing to concede 
to the government vast powers in war,— pow- 
ers which are indeed extensive over the citizen 
and almost illimitable when directed against 
the enemy,— I cannot admit that its powers 
over the citizen are unbounded. "I cannot ad- 
mit that, by its mere declaration, it can place 
every citizen in the country in the land and 
naval forces, and thus subject him to trial by 
court-martial for all the delinquencies of life." 
"Congi-ess may, no doubt, under their power 
to raise armies, declare who shall be soldiers, 
— that is, what citizens shall be liable to per- 
form military duty,— but they cannot by mere 
enactment, place a man in the army who is 
not. If they could, then they might by a sim- 
ple declaration place every person in the 
United States in the army, no matter what his 
pursuits actually continued to be, and subject 
him to trial by court-martial,— a proposition 
so monstrous that no one, I imagine, will bo 
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found so hardy as to maintain it. The dec- 
laration of congress in the sixteenth section 
of the act of July 17, 1862, that "any person 
who shall contract to furnish supplies of any 
kind or description for the army or navy shall 
be deemed and taken as a part of the land or 
naval forces" is then, In my opinion, simply 
idle and nugatory. It no more places him in 
the land or naval forces than he would be 
without such declaration. If he is not in the 
forces by virtue of his contract, and without 
such a declaration, then he is not in them at 
all; for as we have seen, no simple congres- 
sional declaration can possibly alter his 
status. But it may be said that, as congress 
may provide how enlistments for the army 
may be made, they may also provide that 
every person who voluntarily contracts to 
furnish supplies, or who does any other act, 
shall be deemed to have enlisted, and shall 
be subject to perform military duty. Possibly 
congress could do this. I will not say they 
could not. But I must say that such a provi- 
sion would be most extraordinary, if not ab- 
surd, and that no such ridiculous provision is 
contained in the act on which we have been 
commenting. Nothing is plainer than that 
congress did not mean to convert the con- 
tractor into an enlisted soldier, subject to 
perform military duty. They leave him still 
a contractor, liable to perform no duty which 
is not stipulated in his contract, and only at- 
tempt by a simple declaration to place him in 
the army so as to subject him to trial by 
court-martial for delinquencies in respect to 
his contracts. I have already said, and I re- 
peat, that such a declaration is unconstitu- 
tional as well as nugatory. 

The conclusions to which I have now arriv- 
ed are these: 

1. That the 16th section of the act of July 
ITtli, 1S62, is unconstitutional, but, if it is not 
unconstitutional, 

2. That it only makes contractors for sup- 
plies liable to be tried by a court-martial for 
fraud or willful neglect of duty, in connection 
with their contract 

3. That the relator is not charged with any 
such offense. 

4. That the terms "army or navy," "land 
and naval forces," employed in the act, are 
used in their sti'ictly constitutional and legal 
sense, and mean the regular army or navy, 
and do not include the militia. 

5. That the relator is by the terms of the 
act made part of the regular army, and not of 
the militia, and is liable only in respect to a 
contract for supplying the regular army. 

6. That he is not charged with supplying the 
army, but the military service; that the mili- 
tia are a part of the military service as well 
as the army; and that consequently no offense 
is charged. 

7. That the words, "any person in the land 
or naval forces of the United States or in the 
militia," &c., used in the act of March 2, 
1863, do not include contractors, but military 



or naval officers, soldiers, and sailors, and 
persons in the army or navy only. 

8. That the court-martial is, on each and all 
of these grounds, without jurisdiction, and 
that therefore the relator must be discharged. 

I have not, I confess, reluctantly arrived 
at this conclusion, because, if the relator is 
really guilty (which I repeat is neither shown 
nor alleged in these proceedings) of the of- 
fenses with which he is charged, he may, by 
the express terms of the third section of the 
act of the 2d of March, 1863, be tried and 
punished therefor by a civil court. If others 
may assert, I cannot, that in the civil court 
justice will not be done between the govern- 
ment and the accused. If others may assert, 
I cannot, that com:ts-martial are by their or- 
ganization and mode of proceeding better 
fitted to administer enlightened justice than 
civil courts, presided over by judges learned 
in the law, aided by impartial juries; and if 
any one assert that the law is more promptly 
vindicated in courts-martial than in civil 
courts, let him also be sure that it is not more 
abused, and let him not attempt to verify his 
assertion by referring to the case of the ac- 
cused who was not even arraigned for trial 
until nearly two years after the alleged com- 
mission of the supposed offenses, and whose 
trial, after being protracted more than thirty 
days, was only then suspended that he might 
be brought before this court. 

Few persons, I think, appreciate more high- 
ly than I the great services rendered by the 
military during om- late terrible national 
struggle. Few persons, I imagine, could be 
found more disposed than I to accord to the 
government whilst the war was flagrant 
transcendent powers. But now, that peace 
has returned, no one can be more fully per- 
suaded than I that we have no hope of pre- 
serving our institutions or our liberties except 
by retiu'ning to the ancient channels for the 
administration of justice. I agree with Sir 
James Mcintosh, that "while the laws are 
silenced by the noise of arms, the rulei's of 
the armed force must punish as equitably as 
they can those crimes which threaten their 
own safety and that of society, but no longer. 
Every moment beyond is usurpation. As soon 
as the laws can act, every other mode of 
punishing supposed crimes is itself an enor- 
mous crime." Let the relator be discharged. 

A true copy from the minutes of the court. 
Witness my hand and the seal of the circuit 
court this 24th day of May, 1878. 

Saml. B. Orail, Clerk. 
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Case No. 6,350. 

HENDERSON v. GASTEEL. 

[3 Cranch, O. C. 365.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Rbfletix— Plea, op Propertt, Trial— Right to 
Open and Close. 

1. Where the plaintifE holds the affirmative 
of any of the issues in a cause, he has a right to 
open and close the whole case. 

2. Upon the plea of property, the plaintiff in 
replevin has the burden of proof, and the right 
to, open and close. 

Replevin. Plea,— property in the defen<5.- 
ant; general replication, and issue. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said, that whenever the issue was 
joined upon the right of property, the burden 
of proof, on that issue, is upon the plaintiff, 
and he has a right to open and close the case; 
and that when the plaintiff holds the afarm- 
ative of any issue, he has a right to open and 
close, although -there may be other issues in 
which the. affirmative is holden by the de- 
fendant 
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HENDERSON et al. v. CLEVELAND CO- 
OEERATITE STOVE CO. 

[2 Ban. & A. 604; 2 12 O. G. 4.1 

Circuit- Court, N. D. Ohio. May, 1877. 

Pate:tts — Specifications — Similarity of Design 
— ^Production op Result — Coal-Stoves. 

1. Courts will protect a patentee to the full 
extent of his actual invention, by giving such a 
construction to the patent as will uphold it, if 
possible, and will hear in mind that specifica- 
tions and claims are frequently drawn by per- 
sons unaccustomed to the use of accurate legal 
phraseology. 

2. Where a claim of the patent appears to be 
for a result, produced substantially "in the 
manner and for the purposes" describQd, the 
claim will be construed to be for the mechan- 
ism, set forth in the specifications, by which, the 
result is produced, and not for the result itself. 

3. The principle, of construing a claim for a 
result to be a claim for the means by which the 
result is produced, is applied to all cases where 
a result is claimed, whether there is any refer- 
ence to the specifications in the claim or not. 

4. To constitute an infringement, there must 
be similarity of design, and substantial iden- 
tity of purpose and result. 

5. Where similarity of design exists, and a 
similar result is attained, in substantially the 
same way, by the use of a device, which, al- 
though intended to operate in a different way, 
did not so operate, such use will, nevertheless, 
be an infringement. _ 

6. Reissued letters patent No. 3,523. dated 
June 29th, 1869, and extended Slay 28th, 1874, 
granted to Joseph G. Henderson, Tield valid. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



[This was a suit in canity for the infringe- 
ment of a patent The bill set forth that the 
complainants [Joseph C. Henderson and oth- 
ers] were the owners of a patent improve- 
ment in coal-stoves, covered by reissued pat- 
ent No. 3,523, bearing date June 29, 1869, 
extended seven'years from May 28th, 1874,2 
and charged that defendants had infringed 
the several claims of said patent, the 5th, 
6th, and 7th of which are in the following 
language: "5. In combination with a hop- 
per "suspended over the fire and separate 
from the fire-pot, a circulating current of air 
around the lower end of the hopper, substan- 
tially in the manner and for the purposes 
above described. 6. In combination with 
the above-described hopper, a chamber, or its 
equivalent, in the lower end of the same, 
and immediately above the fire, for the pur- 
pose of preserv^ing the mouth of the hopper, 
and supplying air to the surface of the fire, 
substantially as above described. 7. The 
circulation of a current of air around the 
lower end or mouth of a supply-cylinder, 
and entering the combustion-chamber, sub- 
stantially in the maimer and for the purpose 
above described." The answer denied that 
Henderson was the original and first invent- 
or of the improvements claimed in the patent; 
denied the novelty or utility of the invention, 
as well as its infringement by defendant; 
avers that the .same device Jiad been pat- 
ented before, and described in a number of 
foreign publications. The case was heard 
upon pleadings and proofs.] s 

Thomas J. Sprague and Esek Cowen, for 
complainants. 
M. D. Leggett, for defendants. 

BROWN, District Judge. Many of the de- 
fences set up in the answer were abandoned 
upon the argument; but it was strenuously 
insisted that the 5th, 6th, and 7th claims 
could not be supported, by reason of their in- 
consistency with the specifications, which 
describe a combination of a combustton- 
chamber, and a circulating-air chamber sur- 
rounding the hopper, as the . substance of 
complainants' invention. The material por- 
tions of the specifications are as follows: 

"Stoves liave heretofore been constructed, 
in which the fuel has been placed in the hop- 
per or reservoir over the fire and above the 
grate, for the purpose of supplying to the 
fire fresih coal as fast as consumption takes 
place on the grate. 

"But hitherto two principal difficulties have 
attended this method of supplying fuel to 
the fire, and it is the principal object of my 
improvement to remedy them: First, the 
fuel within the hopper is liable to ignite, 
owing to the great heat surrounding the 
lower part of the same; and, second, the 

2 [The original patent No. 28,482 was granted 
May 29, I860.] 

3 [From 12 O. G. "4J ■ ■' 



HENDERSON (Case No. 6,351) 



[11 Fed. Cas. page 1080] 



gases generated pass off without being con- 
sumed, because not brought in contact with 
the surface of the burning solid fuel. The 
nature of my said invention consists in sus- 
pending a hopper above the fire-pot to re- 
ceive and supply coal constantly to the sur- 
face of the fire, in a condition to ignite free- 
ly, and over the surface of the fire, and 
around the mouth or lower part of the hop- 
per, to construct an expanded combustion- 
chamber for receiving the gases eliminated, 
and detaining them in contact with the sur- 
face of the incandescent coals until con- 
sumed. 

"To prevent ignition within the hopper, I 
cause a current of air to circulate in a cham- 
ber formed around the lower part or mouth 
of the hopper, as shown in Pig. 1 of the an- 
nexed drawings. I also design this circulat- 
ing current of air to protect the mouth of the 
hopper by keeping it cool, and also to assist 
in the combustion of the fuel, by supplying 
a blast of hot or warm air to the surface of 
the incandescent coal and among the uncon- 
sumed gases, by confining the gases by means 
of my combustion-chamber to the space at 
and immediately above the surface of the 
incandescent coals, and by supplying that 
surface with a current of air I am enabled 
to effect very perfect combustion. 

"In the accompanying drawings, I have 
represented my hopper as round and conical, 
and as being directly over the centre of the 
grate, K, but I do not propose to confine 
myself to the exact shape or location of the 
hopper as represented in said drawing, where 
the shape and character of the stove to 
which they are applied require deviation in 
that respect; but, in whatever construction 
of stove my improvement is to be applied, 
the air-chamber, g, or its equivalent, and 
the expanded or conical combustion-chamber, 
1, above the surface of the incandescent coal, 
and around the lower end of the hopper, must 
be preserved for the purpose ah'eady de- 
scribed. 

[Drawings of reissued patent No. 3,523, pub- 
lished from the records of the United States 
patent office.] 




'If, in the construction or application of 
my improvements to heating and other stoves, 
it should be thought desirable to substitute 
fire-brick in the place or stead of my air- 
space, g, that may be done by filling the low- 
er portion of said air-chamber between the 
hopper and the cylinder surrounding it with 
fire-brick, resting upon the flanges of the 
lower end of the hopper and cylinder (shown 
in the drawings), and the operation of the 
stove substantially preserved, as herein rep- 
resented, by admitting ah: within the ex- 
panded chamber, 1, above and upon the sur- 
face of the fire, by openings in suitable 
places, for that purpose. In such construc- 
tion, the fire-brick would perform the oflace 
of my chamber, g, so far as protecting the 
fuel within the hopper from combustion, and 
preserving the mouth of the hopper, and the 
admission of air to the surface of the fire, 
from other suitable openings in the chamber, 
would promote the combustion of the fuel 
and gases." 

In practice, however, the combustion-cham- 
ber seems to have proved useless— at least, 
it is not claimed to be infringed in this case; 
but defendants were charged with using the 
circular air-chamber about the hopper, and 
the question is presented whether— after set- 
ting forth in their specifications that "in 
whatever construction of stove his improve- 
ment is to be applied, the air-chamber, g, 
or its equivalent, and the expanded or con- 
ical combustion-chamber, 1, above the sur- 
face of the incandescent coal and around the 
lower end of the hopper, must be preserved'* 
— complainants are at liberty to claim the 
circular current of air about the mouth of the 
hopper as a feature separate and distinct 
from the combustion-chamber. I find gi"eat 
difiiculty in disposing of this question, while 
in the case of Vance v. Campbell, 1 Black 
[66 U. S.3 427, it is said that, if a patentee de- 
clares upon a combination of elements, which 
he asserts constitutes the novelty of his in- 
vention, he cannot, in his proofs, abandon a 
part of such combination, and maintain his 
claim to the rest, nor prove any part of his 
combination immaterial ana nseless. It does 
not cover the case of one who, in his specifica- 
tion, sets forth a combination as the thing 
patented; declares that the use of his im- 
provement requires that both elements of the 
combination shall be preserved; and, subse- 
quently, claims both these elements separate- 
ly. Though the specifications describe a com- 
bination, there is no doubt that the patentee 
would be protected in claiming each of the 
elements of the combination separately, if 
they were, in reality, new, had he not added 
that to make use of his improvement both ele- 
ments must be preserved. BQs claims, how- 
ever, forbid the idea that he intended to 
abandon the several elements, and seek pro- 
tection only for his combination. A person 
reading the patent could scarcely be misled 
as to the intent of the patentee in this regard. 
Constrained, as the court is, to give this 
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patent such a construction as will uphold it, 
if possible, and bearing in mind that spec- 
ifications and claims are frequently drawn 
by persons unaccustomed to the use of ac- 
curate legal phraseology, I think the court 
ought to protect the patentee to the full ex- 
tent of his actual invention. It is true, in his 
specifications, he describes his entire im- 
provement as consisting of two elements, 
both of which must be preserved what- 
ever the construction of the stove to which 
tlie improvement is applied; but, in the 
light of subsequent claims, I think the 
covu-t is not bound to infer that he intended 
by his specifications to abandon any portion 
of that which was really new. 

Coal-stoves fed by a hopper, or base-burn- 
ing stoves as they are commonly known, 
have been used for anthracite coal many 
years prior to complainants* invention; but 
a difficulty had attended this method of sup- 
plying soft coal, owing to its liability to ig- 
nite within the hopper. To obviate this, com- 
plainants constructed their hopper with a 
double circular wall, introducing air from 
above, between these walls, which, naturally 
following the draft, descended toward the 
fire, keeping the hopper itself comparatively 
cool, and at the same time feeding the fire 
with fresh air, descending directly npon its 
surface. The three claims in question were 
intended to secure protection for this device, 
and, properly considered, are substantially 
identical. The fifth is for a combination of 
the hopper with a circulating current of air 
around the lower end of the hopper, sub- 
stantially in the manner, and for the pur- 
poses above desci'ibed. The cu:culating cur- 
rent of air, being a result, cannot be patent- 
ed; but, as it is said to be produced sub- 
stantially in the manner described in the 
specifications, the chamber g, with the inlet i, 
set forth in the specifications, by which this 
result is produced, must be regarded as the 
thing patented. Seymour v. Osborne, 11 
"Wall. [78 U. S.] 516; Puller v. Yentzer [94 
U. S. 288]; Parham v. American Button- 
Hole, etc., Co. [Case No. 10,713]; Hitchcock 
V. Tremaine [Id. 6,538]; Curt. Pat § 242a. 

The seventh is, in its terms, for a result, 
but a result produced in the manjier, and for 
the purposes above described, and, therefore, 
for the means by which this result is pro- 
duced; for this claim must also be interpret- 
ed by the rule laid down in Seymour v. Os- 
borne [supra]. In the cas© of Mitchell v. 
Tilghman, 19 Wall. [86 U. S.] 287, this prin- 
ciple is still fm-ther expanded, and the rule 
laid down, that in all cases where the claim 
is for the result, it must be construed to mean 
the means by which the resxilt is produced, 
whether there is any reference to the specifi- 
cations in the claim or not. Therefore, the 
claim must be construed as being one for a 
combination of the supply cylinder or mag- 
azine, and the means for producing a chrcula- 
tion of the air around the lower end of the 
supply cylinder or magazine, which is the 
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exterior cylinder, with the inlet, i, in the 
complainants' drawing of the patent. 

Thus, it will be seen, that these claims are 
for the same device, in effect, although cloth- 
ed in different language, and the device is a 
combination of the supply cylinder or mag- 
azine with the air-chamber, and the register 
or inlet, i. 

I do not find complainants' invention to 
have been anticipated by any of the various 
devices for which priority was claimed. The 
English patent to Robertson and the French 
patent to Ten Brinck were chiefly relied upon 
to establish such anticipation. While re- 
sembling this, so far as introducing a current 
of air to the surface of the bmmng coal con- 
stitutes similarity, they are lacking in an es- 
sential feature of the combination, viz., the 
hopper, suspended over the fire, and separate 
from the fire-pot. I do not "overlook the fact, 
in this connection, that in his specifications 
Henderson declares he does not propose to 
confine himself to the precise shape or loca- 
tion of the hopper as represented in his draw- 
ings, where the shape and character of the 
stove to which they are applied require 
deviation in this respect; but I think these 
words must be construed as limited to a 
hopper separate irom the fire-pot, suspended 
over it, and surrounded by an lur-chamber, 
though it may not be conical or exactly 
round, or over the centre of the fire. The two 
devices claimed as anticipations are similar 
to each other in design, but consist simply of 
an inclined coal shute or scuttle, with a 
double top, between the two partitions of 
which a current of air is drawn down to- 
ward the surface of the fire. The scuttle or 
hopper does not project into the furnace, nor 
does the circulating current of air surround 
it These devices scarcely contain sugges- 
tion, to an ordinary mechanic, of complain- 
ants' invention. The other devices alleged 
to be anticipations are still fmiiher removed 
from the Henderson patent and consist mere- 
ly of different designs for introducing fresh 
air to the surface of the fire. Nowhere do 
the defendants produce, in their list of older 
patents, the combinations named. Nowhere 
does Henderson broadly claim the use of air; 
and where they have shown it applied, in no 
case does it enter the fire through the walls 
of a surrounding chamber, and where it pro- 
tects the mouth of the hopper thus exposed 
from the additional heat produced by the ig- 
nition of the gases escaping from the fuel. I 
do not regard the suggestion in the Specifica- 
tions that fire-brick, resting upon the flanges 
at the bottom of the hopper, may be substitut- 
ed for the air-chamber, g, the air being admit- 
ted into the combustion-chamber upon the 
sm'face of the fire by openings dn suitable 
places, as impairing the validity of the three 
claims in question. While the various de- 
vices for admitting air to the surface of the 
fire might have been anticipations of the 
8th and 9th claims, it does not follow that 
they would anticipate the 7th. 
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The question of infringement was argued 
at great length and with much elaboration 
of detail. To constitute an infringement 
there must be (1) similarity of design; (2) 
substantial identity of purpose or result. 

It is clear that defendants' stove, known 
as the Baldwin patent, fulfils the first con- 
dition, and, in design, is an infringement 
of the three claims in question. It is true 
the air-chamber, g, does not encircle the 
whole length of the hopper, but it encloses 
the lower end, so as to be capable of admit- 
ting a current of air to the surface of the 
fire, and of keeping the mouth of the hopper 
cool, if the general construction of the stove 
will admit of it. It differs from the com- 
plainants' device chiefly in having the upper 
part of the magazine or hopper perforated 
with holes through which air passes into or 
out of the hopper. These holes play an im- 
portant pai't in determining the question of 
infringement 

Whether this device effects the same result 
is open to very considerable doubt That the 
encircling air-chamber was originally intend- 
ed for the same purpose, and was supposed 
to accomplish, practically, the same result, 
is evident from the language of the original 
patent, issued May 8th, 1875. The material 
portions of the specifications are as follows: 
"f is a diminished orifice through which the 
gases that may collect in the chamber, F, 
are discharged into the combustion-chamber, 
B. The operation of the device is as follows: 
Fuel contained in the fuel-reservoir, E, will, 
when the stove is well heated, emit gases, 
which said gases will escape into the room and 
become obnoxious, unless means are provided 
for their escape or combustion. This is ef- 
fected by permitting them to escape into the 
chamber, E; thence carried by the draft 
downward through the diminutive orifice, f, 
where they are consumed in the combustion- 
chamber; and to assist this combustion, and 
at the same time furnish more oxygen to the 
flame in the combustion-chamber, a register, 
H, is provided, whereby external air can be 
admitted. When it is desired to diminish the 
heat of the stove, and for that purpose quell 
the combustion in the combustion-chamber, 
B, the damper, i, in the flue, I, is opened, 
and the gases in the chamber, F, permitted 
to escape directly in the smoke-flue, D, in- 
stead of permitting them to descend into the 
combustion-chamber, B." 

It is claimed, however, by the defendants, 
that Baldwin, the patentee, was mistaken in his 
theory, and described erroneously the real op- 
eration of his device. This mistake he correct- 
ed in three subsequent reissues of his patent, 
in which he describes its operation as follows: 
"The operation of the device is as follows: 
Fuel contained in the fuel-reservoir, E, will, 
when the stove is well heated, emit gases in 
the process of coking the fuel in the maga- 
zine. These gases will escape into the room, 
and not only become obnoxious, but will be 
wasted until means are provided for their 



escape or consumption. This desideratum is. 
accomplished by the provisions of the per- 
forations, e, made through the magazine,^ 
whereby the draft, as shown by the arrows 
in the drawing, is directed from the air-space, 
F, into the magazine, B, whence it passes 
down through the fuel, assisting in coking 
the same before it reaches the fire-pot, A. 
The opening or orifice, f, at the bottom of 
the air-chamber, F, is not intended at all to- 
facilitate the draft, the only practical func- 
tion of the opening, f, being to permit the 
escape of dirt, or the like, that might collect 
in the chamber, F." 

The substance of defendants' claim is that 
the operation' of the two stoves is i-adically 
different; that the effect of the perforations 
in their hopper is to create a draft of air 
from the outer chamber, P, into the hopper, 
and down through the coal to the combus- 
tion-chamber, and that this is done for the 
purpose of coking the coal in the hopper and 
delivering it at the mouth of the hopper fre^ 
from the gases, the presence of which, un- 
consumed, in the combustion-chamber, has 
hitherto proved such an obstacle to the use 
of soft-coal in base-burning stoves. It is 
further claimed in this connection that the 
double wall around the mouth of the hopper 
serves neither to keep the mouth of the hop- 
per cool nor to supply air to the surface of 
the flre, but merely to permit the escape of 
the ashes and of particles of coal falling 
from the perforations, when fresh coal is 
thrown into the hopper. 

I have no doubt this theory is true to a 
certain extent, and that the operation of the 
two stoves is considerably different This 
was shown to my satisfaction by the exhibi- 
tion of two stoves, one with a solid, and the 
other with a perforated magazine. Kind- 
lings were placed in the two magazines, both 
of which had been emptied of then- contents, 
and a fire applied. When the covers were 
placed on the fire in the solid hopper, it was 
at once extinguished, while that in the perfo- 
rated hopper continued to burn with a down- 
ward draft, created by a flow of an* through 
the perforations. Indeed, so far as empty 
hoppers are concerned, this was practically 
admitted by complainants' counsel to be the 
fact. It was claimed, however, that when 
the hopper was full of coal, the air would 
naturally seek an unobstructed descent 
through the air-chamber surrounding the hop- 
per, rather than attempt to force its way 
through the Interstices of the coal in the 
hopper. Indeed, it was insisted that as the 
coal approached the fire it became viscid, 
and would operate as an almost total obstruc- 
tion to the passage of air from above. One 
important fact, however, seems to be well 
established in the operation of defendants' 
stove, viz.: that the coal becomes partly, at 
least, coked, and deprived of its gases, be- 
fore it reaches the mouth of the hopper, and 
that the hottest part of the stove is in that 
portion of the hopper just below the perfora- 
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tions, and where the double wall commences. 
To sustain the fierce combustion at this point, 
the coal must derive its oxygen from above, 
since the air ascending from below, instead 
of finding its .way up through the coal in the 
hopper, Would naturally seek the surface of 
the fire, and be carried off into the chimney 
by the draft 

The theory of defendants, however, presup- 
poses that all of the air entering his register, 
H, from above, passes into the perforations 
in the hopper, and down through the hopper, 
and that the space between the double walls, 
around the mouth of the hopper, is substan- 
tially a dead-air chamber, and useless either 
for preserving the mouth of the hopper or 
supplying air to the surface of the fire, and 
solely for the purpose of permitting the es- 
cape of particles of dust -and ashes falling 
out of the perforations. I cannot under- 
stand, however, why the air, which takes a 
downward draft so freely through the mass 
of coal in the hopper, would not take the 
same draft through the unobstructed passage 
around it In -one experiment I witnessed 
with defendants' stove, a- lighted swab, sat- 
urated with alcohol, was applied inside the 
chamber, F, and near the bottom of the per- 
forations. The flame descended and came 
out of certain large holes left at the top ot 
the outer wall, and although I could not see 
the peculiar flame coming out of the opening, 
f, at the bottom of the double wall, I was 
satisfied that it must have taken that direc- 
tion. I also examined, with as much care' 
*as a red-hot coal-stove can be examined, 
whether, in the ordinary operation of the 
stove, air appeared to descend between the' 
rings through the opening, f, into the com- 
bustion-chamber of defendants' stove. The 
mouth of the hopper was surrounded with a 
thin sheet of descending flame, apparently 
not coming from the opening, f, but inside 
of it, and directly below the inner ring of 
the hopper. If fresh air came down through 
the circular air-chamber, this would be the 
effect produced, since the air itself would 
not burn, but would communicate its oxygen 
to the gases coming out of the mouth of the 
hopper, which would- ignite. This was the 
general result of the experiments conducted 
with stoves having the circular air-chamber 
about the mouth of the hopper. Defendants' 
stove, constructed without the circular air- 
chamber, and with a hopper having a single 
solid bottom, showed the same result, though 
a difference was detected in the fact of the 
flame coming out of the mouth of the hopper 
in jets or spurts, instead of surrounding it 
with a thin sheet of flame, as was observed 
about hoppers with the double bottom. 
These spurts of flame were still more plainly 
observed in a stove constructed with a hopper 
corrugated at the bottom, showing that ttie 
air passed more readily down through lie 
corrugations. These experiments, and a care- 
ful criticism of the arguments and the testi- 
mony in this case, have satisfied me— 1. That 
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there is a downward draft through the hop* 
per in defendants' stove, by which the coaU 
to some extent, is coked, and the gases ex- 
pelled, before the coal reaches the mouth of 
the hopper. 2. That the air also descends 
through the unobstructed air-chamber suT' 
rounding the mouth of the hopper, supplying 
a cmxent of fresh air to the surface of the 
fire. . 

Now, while the theory of defendants' stove 
does not require that the lower part of the 
hopper should be kept cool, this current of 
air must tend to have that effect and alsa 
to supply fresh air to the surface of the coal 
in the fire-pot As these are the results ac- 
complished by complainants' invention, I feel 
constrained to hold that complainants have 
made out a case of infringement, notwith- 
standing the difference in the practical oper- 
ation of the two stoves. 

But, in view of the fact that defendants' 
stove, constructed without the circular air- 
chamber, and with a single solid wall, ap- 
pears to operate as, perfectly as those con- 
structed with complainants' device, I am in. 
clined to the opinion that the use of this de- 
vice has been of little or no value to the 
defendants. These questions, however, with 
regard to damages will be reserved for the 
further opinion of the court The usual de. 
cree will be entered for an injimction, and 
referring it to a master to assess and report 
the damages. 



HENDERSON (DENNY v.). See Case No. 
3,806.- 



Case Wo. 6j351a. 

HENDERSON et al. v. DESHA. 

[Hem'pst 231.] i 

Superior Court, Territory of Arkansas. Feb., 
1834. 

Debt — ^Istebest — TJsuey, 

Judgment may be rendered ior ten per cent 
interest until paid, where that rate is expressed 
in the contract 

[Overruled in Byrd v. Gasquet, Case No. 2,- 
268a.] 

Appeal from Pulaski circuit court. 

[This was an action at law by Benjamin 
Desha against Joseph Henderson and Rich- 
ard C. Byrd.] 

Before JOHNSON, CROSS, and ESK- 
RIDGE, Judges. 

OPINION OF THE COURT. This is an 
action of debt, brought by the appellee 
against the appellants, upon the following 
obligation: "Six months after date, we, or 
either of us, promise to pay to Benjamin 
Desha, or order, twenty-one hundred and 
eighty-one dollars and eighty-six cents, for 
value received; to bear interest from the 
date, at the rate of ten per cent per annum. 

1 [Reported by Samuel H. Hempstead, Esq J 
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Witness our hands and seals this twenty- 
first day of May, 1832. (Signed) Jos. Hen- 
derson (seal). R. C. Byrd (seal)." The judg- 
ment of the circuit court was rendered in fa- 
vor of the appellee for the sum of two thou- 
sand and ninety-five dollars and seventy- 
nine cents debt; two hundred dollars there- 
of having been previously paid, and thirteen 
dollars and thirty-eight cents interest, and 
thirty-four dollars and twelve cents damages, 
together with interest on two thousand nine- 
ty-five dollars and seventy-nine cents, at the 
rate of ten per cent, per annum till paid, 
and the costs of the suit, which has been 
brought up to this court by appeal. Numer- 
ous objections have been taken by the ap- 
pellants to the proceedings in the court be- 
low, some of which we will proceed to no- 
tice. First, it is contended that it is not 
averred in the declaration that the defend- 
ants affixed their scrolls to the writing de- 
clared on. By inspecting the declaration, it 
will be seen that the averment is sufficiently 
made. Another ground relied upon for re- 
versing the judgment is, that it is rendered 
for interest at the rate of ten per cent, per 
annum till paid. By the terms of the con- 
tract in this case, ten per cent, per annum 
was agreed to be paid, and, by referring to 
our statute on the subject of interest, it will 
be seen that ten per centum may be law- 
fully reserved. Geyer, Dig. 240. Judgment 
affirmed. 
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Case Wo. 6,362, 

HENDERSON v. The HANNAH M. BUELL. 

[1 Wkly. Notes Cas. 302.] 

District Court, B. D. Pennsylvania. March 12, 
1875. 

Admisalty Jxjkisdictioit — Wages of "Watohmait. 

Wages as a watchman on board ship in port 
not a subject of admiralty jurisdiction. 

This was a libel in rem for wages, the libel- 
lant [John S. Henderson] claiming to recover 
$357 for his wages as seaman, mate, and 
second mate from November 25, 1873, to 
October 19, 1874. During the first month of 
the period embraced in libellant's claim he 
was employed as watchman on board the 
vessel while in the port of Philadelphia. On 
January 1, 1874, he signed articles as seaman, 
afterwards as second mate and mate, and 
was discharged October 19, 1874. 

Mr. Edmunds, for libellant. 

Mr. Coulston, for respondents. Libellant 
has no lien against the vessel for his services 
as watchman. 

PER CURIAM. The court is of opinion 
that it has no jurisdiction of the demand for 
watching and refuses to entertain the same; 



and, as to the residue of libellant's demand, 
awards him two hundred and eighty dollars 
without costs. Decree accordingly. 



Case Wo. 6,353. 

HENDERSON v. HENDERSON. 

[5 Cranch, C. 0. 469.] i 

Circuit Court, District of Columbia. May 
Term, 1838. 

Attachment — Decedent's Estate. 

A chancery attachment will not lie against the 
effects of a deceased person. 

Chancery attachment of slaves, the prop- 
erty of the deceased John Henderson, for a 
debt due by him, in his lifetime, to the plain- 
tifle [Tarlton T. Henderson]. 

• Mr. Semmes, for defendant [John Hender- 
son's administrator], moved the court to 
quash the attachment. The effects of a de- 
ceased person are not liable to be attached 
for debts due by him in his lifetime. They 
can only be administered by the executor or 
administrator according to law. The Vir- 
ginian administrator has a right to sue in 
this court, and recover the property. He is 
not bound to give secm'ity upon dissolving 
the attachment Wilson v, Wilson, 1 Hen. 
& M. 15; Wilson v. Kooutz, 7 Cranch [11 
U. S.] 202; 1 Story, Eq. Jur. 549. 

air. Taylor, contra. The sureties of the 
"Virginian administi-ator are not liable for as- 
sets in the District of Columbia. Story, 
Confl. Laws, §§ 462, 524. 

THE COURT (THRUSTON, Circuit Judge, 
absent) ordered the attached effects to be dis- 
charged. 



HENDERSON gE-WIN v.). See Case No. 7,- 
084. 



Case Wo. 6,354. 

HENDERSON v. LONG. 

[Brunner, Col. Cas. 188; 2 1 Cooke, 128.] 

Circuit Court, E. D. Tennessee. 1812. 

Description in Gbaxt— "Adjacent" Construed 

— Grant— Calls in Entry — Survey, How 

Made Where Calls are Indefinite. 

1. Adjacent does not mean adjoining, it sig- 
nifies convenient, near to, or in the neighbor- 
hood. 

2. A call in an entry may be made good by d«j- 
scription, though the object called for is not no- 
torious. 

3. Where the calls in an entry are indefinite 
the survey should be made either in a square 
or an oblong. 

The plaintifiE [Hendefson's lessee] claimed 
under the elder grant The defendant, for 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



[11 Fed. Gas. page 1085] 

the purpose of showing his claim of title 
produced in evidence a grant younger than 
that of the plaintiff, and the following entry, 
which was the foundation of it:— "Samuel 
Long enters five thousand acres on the south 
side of Duck river, in Green county, hegin- 
ning at General Green's southwest corner, 
and running south and east for quantity. 
27th Octoher, 1783." The plaintiff then pro- 
duced the following entry, upon which his 
grant was founded, older in date than the 
entry of the defendant:— "Alexander Martin 
enters two thousand acres, lying on the first 
large creet running into Duck river on the 
south side, helow General Green's survey, in- 
cluding a lick on the creek known by the 
name of Prewitt's Lick, near the center of a 
survey. 18th October, 1783." This entry 
was made under a particular law of North 
Carolina, which directed that Martin's land 
should lie adjacent to the military boundary 
line. It was surveyed ten or fifteen miles 
from the boundary. Several witnesses prov- 
ed the notoriety of the large creek spoken of 
in the plaintifiE's entry; and some testimony 
was introduced in relation to the notoriety 
of Prewitt's Lick. General Green's survey 
was proved to have been notorious before the 
date of the plaintiff's entry. 

Mr. Whiteside, for plaintiff. 
Mr. Haywood, for defendant 

• 
BY THE COURT. The North Carolina 
legislature authorized Alexander Martin, un- 
der whom the lessor of the plaintiff derives 
title, to enter two thousand acres of land 
adjacent to the military boundary. It does 
not seem to the court that the legislature 
intended, by this expression, to compel Mar- 
tin to adjoin the line. Adjacent, strictly 
speaking, does not mean adjoining; it means 
that it shall be in the neighborhood, or con- 
venient, or near to the place mentioned in 
the act. The act did not make a location of 
the land; it only in substance required that 
when it was made it should lie near to the 
military line. If the jury should be of opin- 
ion that Prewitl^s Lick was- notorious at the 
time the entry of the plaintiff was made, the 
entry is good. And besides, it may be re- 
marked that a call in an entry may be made 
good by description as well as notoriety. If 
objects are called for by description, and that 
description is insufficient, the entry then can 
only be made good by establishing the no- 
toriety of the object. But if the description 
is good, and is such as will reasonably lead 
a subsequent locator to the object, the entry 
is good, although the object may not be no- 
torious. Upon this idea suppose we discard 
altogether that part of the entry which men- 
tions the name of the lick; will not the 
entry still be good? There is but one lick 
. proved to be upon the creek. General 
Green's survey was well known, and the 
creek was well known. These are called for 
in the entry as a description, which may lead 
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to ascertaining the place where Martin made 
his entry. It seems to the court that a sub- 
sequent enterer could, with reasonable dili- 
gence, having this description before him, 
have found the lick; and when he found the 
lick he would have known that it was the 
place where the entry had been made. 

It has been objected that the plaintiff's 
survey is made in an oblong, whereas it 
ought to have been made in a square. We 
believe that the law authorized surveys to 
be made either in a square or oblong when 
the calls were indefinite. If there should be 
a call, seeming to exclude the idea of an 
oblong figure, then it ought to be surveyed 
in a square. In this case the survey is in an 
oblong, including the lick in the center, and 
we believe ther^ can be no legal objection 
to it 



HENDERSON (OFFUTT v.). See Case No. 
10,451. 

HENDERSON (RIGKETTS v.). See Case 
No, 11,806. 

HENDERSON (SILVER v.). See Case No. 
12,854. 

HENDERSON v. WRIGHT. See Case No. 
16,777. 

HENDERSON (YBATMAN v.). See Case 
No. 18,132. 

HENDERSON'S Case. See Case No. 16,777. 

HENDRIC (UNITED STATES v.). See 
Oases Nos, 15,346 and 15,347. 



Case Wo. 6,355. 

The HENDRICK HUDSON. 

[3 Ben. 419.] i 

District Court, S. D. New York. Oct, 1869. 

Jurisdiction— SiLVAGE— A Floating Hotel- 
Costs. 

1. A steamboat had been dismantled, and 
stripped of her boiler, engine, and paddle-wheels, 
and fitted up as a saloon and hotel, and used as 
such for some months, and was being towed to 
another place, to be there used in a similar way, 
and, while so being towed, got ashore, and it 
was necessary to lighten her by pumping, and a 
steam propeller was employed for that ijurpose, 
whose owner afterwards filed a libel against the 
hulk, to recover compensation for such pump- 
ing, as a salvage service: Held, that the hulk 
was not at the time, engaged in commerce and 
navigation, in such a sense as to be liable in 
rem, in admiralty, 

[Approved in The Old Natchez, 9 Fed. 477. 
Cited in Cope v. Vallette Dry-Dock, 10 Fed. 
145; S. C, 16 Fed. 925; Snyder v, A Float- 
ing Dry-Dock, 22 Fed. 686; The Pulaski, 
33 Fed. 384; Ruddiman v. A Scow Plat- 
form, 38 Fed. 159; The City of Pittsburgh, 
45 Fed. 702.] 

2. Whether it would be liable for a tort or' 
injury committed by it quere. . 

3. The libel must be dismissed, for want of 
jurisdiction, without costs. 

[Cited in Salvor Wrecking Co. v. Sectional 
Dock Co., Case No. 12,273.] 

1 [Reported by Robert 'D. Benedict, Esq., and 
here reprintp.d by permission.] 



HENDRICKSON (Case No. 6,356) 
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In admiralty. 

Barney, Butler & Parsons, for libellants. 
Beebe, Donohue & Cooke, for claimant 

BLATGHFORD, District Judge. The libel, 
in this case, is propounded as one of salvage, 
against the steamboat Hendrick Hudson, to 
recover the sum of ?546, for services render- 
ed by the steam propeller John Fuller, own- 
ed by the libellants, to the said steamboat, 
on the 20th of May, 1869, in pumping water 
out of her, and keeping her afloat, and tow- 
ing her. The principal defence set up in the 
answer is, that the thing proceeded against 
was, at the time the service was rendered, 
and at the time of its seizure under the pro- 
cess in this suit, a hulk, without motive pow- 
er, not used in commerce in any manner, 
but used as a hotel, at Polipel's island, in 
the Hudson river, opposite Newburgh, and 
that this court has no jurisdiction to proceed 
in rem against such hulk. The hulk had 
once been a steamboat, but was dismantled 
as such, and stripped of its boilers, and en- 
gine, and paddle-wheels, and purchased by 
the claimant. In that condition, it was tak- 
en from the city of New York to Saugerties, 
on the Hudson river, and there fitted up as 
a saloon and hotel. It remained at Sauger- 
ties during the winter of 1868, and until 
May, 1869, ashore, with the tide rising and 
falling in it. In May, 1869, the leaks in it 
were popped sufficiently to enable it to be 
floated, and it was towed from Saugerties to 
\^ Polipel's island by a tug-boat. While the 
tug-boat was endeavoring to put the hulk in 
the position in which its owner desired to 
have it, and before it reached such position, 
it struck the bottom, near the island, and be- 
came immovable. To move it farther, re- 
quired that more floating power should be 
given to it, by overcoming, by pumping, the 
leaks through which the water entered it. 
For this purpose, the libellants were applied 
to, and their propeller, by pumping water 
out of the hulk faster than it came in, gave 
the hulk more floating power, and then, by 
pushing or pulling it, or both, moved it to a 
point designated by its owner, where it was 
suffered again to sink, and rest on the mud 
at the bottom, near the island. For this serv- 
ice to the hulk, the suit is brought. 

Although this hulk or structure had been 
once a vessel, in the full sense of the term, 
and subject to the admiralty and maritime 
jurisdiction of the proper courts of the TJnit- 
. ed States, and although its form and shape 
under water continued to be those of a ves- 
sel, yet I think that, in the actual circum- 
stances of its physical existence, this court 
was and is without jurisdiction over it, in 
rem, in respect of the claim sued on in this 
suit. This hulk was not, in any proper 
sense, engaged in commerce or navigation. 
A floating house of religious worship, or a 
floating swimming bath, or a floating resi- 
dence, could be towed, and, in such a sense. 



navigated, but such a structure would not be 
engaged in navigation, in such a sense as to 
be liable in rem, in the admiralty, for a 
service like the present one. The fact that 
the structure has the shape of a vessel, or 
had been once used as a vessel, or could, by 
proper appliances, be again used as such, 
cannot affect the question. The test is, the 
actual status of the structure, as being fair- 
ly engaged in commerce or navigation. A 
contract, claim, or service, to be cognizable 
in the admiralty, must be maritime, in such a 
sense that it concerns rights or duties apper- 
taining to commerce or navigation. 1 Conk. 
Adm. 8; The Belfast, 7 Wall. £74 U. S.] 624, 
637. Though the service in the present case 
was maritime in one sense, because the hulk 
was in the water, yet it was not maritime in 
such a sense as to bring the ease within the 
admu-alty and maritime jurisdiction of this 
court, under the grant of judicial power con- 
ferred on it by the ninth section of the act 
of September 24, 1789 (1 Stat. 76, 77), under 
the authority of the second section of the 
third article of the constitution. The service 
did not fairly and legitimately concern any 
right or duty which appertained to com- 
merce or navigation, or to a structure engag- 
ed In commerce or navigation. Whether the 
structure in question would or would not be 
liable in rem, in the admiralty, for a tort or 
injury committed by it on navigable waters, 
depends on different considerations, and is 
not necessarily determined by holding it not 
to be liable in this suit. 

The libel must be dismissed for want of 
jurisdiction, but without costs to the claim- 
ants. The McDonald [Case No. 8,756], 



HENDRICK HUDSON, The. See Case No. 
6,358. 



Case No. 6,356. 

HENDRIOKSON v. The GESNER. 

[N. Y. Times, Dee. 6, 1856.] 

District Court, S. D. New York. Dec. 4, 1856. 

Maritime Liens — Domestic Vessels, 

[No lien arises under the maritime law for 
supplies furnished a vessel in the state in which 
she is owned.] 

This was a libel filed to recover the value 
of sails furnished to the sloop. The libelant 
is a resident of New-York, and the work 
was done there, but the sails were furnished 
to the sloop while sbe was in New-Jersey, 
where she was owned. 

HELD BY THE COURT (INGBRSOLL, 
District Judge): That the sloop was domes- 
tic to the state of New-Jersey, where the 
sails were furnished, and there was therefore 
no lien created in favor of the libelant by 
the maritime law, whatever claim the libel- 
ant might have against the owner of the 
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sloop, and as it has not been made to appear 
that any lien was created by the local law 
of New-Jersey, libel dismissed with costs. 



HEN0BICKSON (HENOKLEY v.). 
Case No. 6,348. 



See 



Case No. 6,357. 

HBNDRIOKSON v. HINKLEY. 

£5 McLean, 211.] i 

Circuit Court, D. Ohio. April Term, 1851,2 

Equitable Reliep from Judgment at Law — 
Whest EsEKcisABLE—SouPKiSE— Set-Off. 

1. Where a case was properly, examinable at 
law, and a trial at law has been had, and no ex- 
ception to lie ruling of the court, chancery can 
give no relief. 

[Cited in Lyme v. Allen, 51 N. H. 245.] 
[See note at end of case.] 

2. Chancery cannot revise a case at law, 
Adhere there was no obstruction to a full in- 
vestigation of the merits. 

[See note at end of case.] 

3. Even if a party neglects to make a full 
defense, as might have been done, it is no 
ground for the exercise of an equitable juris- 
diction. 

[See note at end of case.] 

4. A party, in such a case, can obtain a reme- 
dy by a bill of exception to the ruling of the 
cour^ or a motion for a new trial. 

In equity. 

Mr. Probasco, for complainant. 
Mr. Mills, for defendant 

BY THE COURT. This is a bill In chan- 
cery, in which the complainant aslrs relief 
against a judgment at law on two grounds: 
(1) That the complainant's claim be set ofC 
against the judgment; or, (2) that the de- 
fendant's judgment may be subjected to 
the payment of the complainant's accounts. 
Some years since a- contract was made be- 
tween the above parties, in which Hendrick- 

fion, in company with Campbell, since 

dead, purchased from the agent of Hinkley, 
a certain number of imported hogs, for 
which they agreed to pay a high price, on 
account of the breed of the hogs. The 
amount of the purchase was about three 
thousand dollars. A part of the considera- 
tion was paid, and the balance not being 
paid, suit was commenced by Hinkley. 
Notes, at the time of the contract, were given 
for the hogs. 

The defendants set up in defense of the 
action, that they, had been influenced to 
make the purchase hy the fraudulent repre- 
sentations of the agent of Hinkley." That 
several of the bogs, for which they paid the 
liighest price, were worth nothing, and could 
not be sold in the market, at ' any price. 
Also, it was alleged that payments had been 

r ■ ■ •• ■ ' ' --- ^ - - . 1 . - f 

1 [Keported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 17 How. (58 U. S.) 443.] 



made, and that certain expenses had beeu 
incurred by the defendants in keeping the 
hogs, &c., chargeable to the plaintiff. At the 
trial the jury found for the plaintiff the 
sum of in damages. 

A motion was made for a new trial on the . 
ground of surprise, at the trial, and for 
other causes. [Case No. 6,348.] The court 
overruled the motion, and entered a judg- 
ment on the verdict, and the present bill 
was filed for relief. There is no matter set 
up in the bill which might not have been 
considered in the action at law. The ac- 
count set up was connected with the pm'chase 
of the hogs, and every item for which a 
credit on the judgment is claimed in the bill, 
grew out of that transaction. All these mat- 
ters were examinable at law. After a full and 
deliberate trial at law, a verdict found for the 
plaintiff, a motion for a new trial was sub- 
mitted on grounds stated. The court over- 
ruled the motion. No exception was taken to 
the ruling of the court on the trial. Under 
such circumstances a court of equity can give 
no relief. A court of equity wiU not revise 
a proceeding at law, where the subject matter 
was proper for a court at law. In such a 
case, equity has no jurisdiction. If the de- 
fendant failed to set up in his defense, what 
he might have done at law, there is no rem- 
edy. The laches of a party lays no founda- 
tion for the interference of a court of equity. 
There appears to be no ground on which 
the present bill can be sustained, and the re- 
lief prayed for given. The bill is dismissed 
at the costs of the complainant 

[NOTE. From this decree the complainant 
appealed to the supreme court, where the de- 
cree of the circuit court was affirmed in an 
opinion by Mr. Justice Curtis. 17 How. (58 
U. S.) 443. It was held ttiat a court of equity 
does not interfere with judgments at law un- 
less the complainant has an equitable defense of 
which he could not avail himself at law, or 
had a good defense at law, which he was pre- 
vented from availing himself of by fraud or ac- 
cident unmixed with negligence of himself or 
his agents. When a party sued at law has his 
election to set oK his claim or resort to his 
separate action, and selects the last, he cannot 
come into a. court of equity and ask to be al- 
lowed to make a different determination, and to 
be restored to the right which he has once vol- 
untarily waived.] 



HENDRICKSON v. The JAMES GESNBR. 
See Case No. 6,356. 

HENDRICKSON (SELDEN v.). See Case 
No. 12,639. 



Case- N"o. 6,358. 

The HENDRIK' HUDSON. 

[17 Law Rep. 93; 2 West. Law Month. 343.] 

District Court N. D. New York. Feb., 1855. 

Maritime Lien — ^Vessel 'dfon the Great Lakes" 
— Power of Master to Create " Soon Lies — 
Contract of AFFKEiGHT.MENf— Custom— Chat- 
tel Mortgage— Order of Prioritz. 

■ 1. By the custom existing at the ports of the 
great northern and northwestern lakes, the 
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master of a steamboat or vessel, employed as 
a general ship, has, by virtue of his office of 
master, full authority upon the receipt of mer- 
chandise and other property on board his ves- 
sel subject to a lien for prior freight and charges 
of carriers and warehousemen for previous 
transportation, storage, &c. of such merchan- 
dise and property whilst on its way to its ul- 
timate destination, to contract, in and by his 
bill of lading, to receive and transport such mer- 
chandise and property, to its port of destina- 
tion; to receive such prior freight and charges 
on the delivery of such merchandise and proper- 
ty; and to bring back and pay over to such ship- 
per, on the return of his vessel, the moneys re- 
ceived for such prior charges; if such is the 
ordinary course of the usual employment of 
such steamboat or vessel. 

2. The evidence produced in this case fully 
established the existence of a custom for the 
masters of steamboats and vessels to make 
such a contract; and that such custom had been 
generally known, for fifteen years or more, by 
shippers and forwarders, and by the masters 
and owners of vessels engaged in the business 
of such lakes. It was therefore held that such a 
contract, made by the master, in this case, 
bound his vessel, and owners, to its perform- 
ance. 

3. Such a custom is reasonable and lawful; 
and such a contract, when authorized by a well 
known, long established and universal cus- 
tom, and made by the master in the course of 
the usual employment of his ship, is binding, 
not only against himself and his owners in 
personam, but also against his vessel in rem; 
and not only against the interests of the gen- 
eral owners in the vessel, but also against the 
interests of other parties having common law 
liens; or having maritime liens, which from 
their nature and character, or the time of their 
creation, can be affected by the lien of the 
shipper, to whom the ship, in specie, is bound 
bj' such contract. 

4. It seems such a contract, when made by 
the master, by virtue of a special and extraor- 
dinary authority from the ship owner, and with- 
out any known or general custom to authorize 
it, would not confer a lien on the ship binding 
upon mortgagees or others having liens; and 
that a lien, binding on mortgagees, &c., can 
only exist when the custom is such that the au- 
thority of the master to make the contract re- 
sults from, and is conferred by, his mere ap- 
pointment as master of the ship, without the 
delegation of other authority, than such ap- 
pointment, per se, confers. 

5. The ship, in specie, is, by the general mari- 
time law, bound to the performance of all con- 
tracts made by the master in the usual course 
of the employment of the vessel, and the con- 
tract made by the master in this case being au- 
thorized by the custom, bound the ship to its 
performance, a«id the shipper had a maritime 
lien upon the ship, for his security, which lien 
can be made available by a proceeding in rem 
in the admiralty. 

6. Such an admiralty lien, (like all other mari- 
time liens,) is a privileged hypothecation, and 
tAkes preference of all liens and debts not privi- 
leged; and it is entitled to its i)roper place, in 
regard to its preferences and priority, amongst 
otiier privileged debts secured by a marine hy- 
pothecation of the same vessel. 

7. An ordinary common law chattel mortgage 
upon a ship or vessel, though given for the pur- 
chase-money, and filed and recorded, as re- 
quired by the law of the state to which the ves- 
sel belongs, and the law of the United States, 
prior to the making of such a contract as was 
made in the present case, does not entitle the 
mortgagee to claim the surplus of the proceeds 
of a ship sold under the process and decree of a 
court of admiralty, in preference to the privi- 
leged creditor who has a maritime lien under a 



bill of lading containing such a contract for the 
receipt, return and payment of the prior charges 
on merchandise and property laden on board a 
general ship, under such a custom as was proved 
in this case. 

The steamboat Hendrik Hudson, her tackle, 
apparel and furniture, were libelled by the 
Michigan Southern Railroad Company, for 
the recovery of the amount due tliem for 
certain charges of transportation, which 
were a lien upon sundry different packages, 
parcels, articles of merchandise, and other 
property, which the libeUants, in the ordi- 
nary course of their business, had received 
and transported upon their railroad while 
such merchandise and property were < n 
their way to their ultimate destination; and 
which merchandise aaid property the railroad 
company had delivered, subject to the lien 
thereon for such charges, on board the 
Hendrik Hudson, in the month of November, 
1852, for further transportation to, or to- 
wards, the point of final destination. At the 
several times of the delivery of the merchan- 
dise and property referred to on board the 
Hudson, the master executed and delivered 
to the railroad company, as the shippers of 
such merchandise and property, the usual 
bills of lading therefor. The captions of &1I 
these bills of lading w^ere in the following 
form: — "Shipped, in good order and condi- 
tion, by the Michigan Southern Railroad 
Company, on board steamer Hendrik Hud- 
son, whereof Goldsmith is master, the follow- 
ing property, as here marked and described, 
to be delivered in like good order and condi- 
tion, (dangers of navigation excepted,) as jid- 
dressed on the margin, or to his or their as- 
signs or consignees, only upon the payment 
of the freight, transportation and charges 
as noted below, which said carriers under- 
take to collect, return and pay." Following 
these captions, there was contained In each 
bill of lading the usual statement of the prop- 
erty laden on board the steamer, with the 
marks thereon, and the names of the owners 
or consignees, and also a statement of the 
prior charges to which the shippers were en- 
titled, as well as the rate or amount of the 
steamer's freight; and at the end of each bill 
of lading, were the letters "C. 0.," or the 
words "Capt. Collect," or "Capt. Collect, and 
pay J. H. Raynor;" thereby indicating that 
the master of the Hudson was authorized to 
collect such prior charges, and to whom they 
were to be paid, at the port of destination, in 
the cases where they were not to be returned 
to the .shippers. It was satisfactorily proved 
by the concurring testimony of persons who 
had been engaged in business upon the lakes, 
as forwarders, shippers and vessel-owners, 
from nine to twenty-seven years, that the let- 
ters "O. C," or the words "Capt Collect," 
in such a bill of lading, by the known and 
universal custom and usage of the lakes, were 
understood to mean that the ship-master who 
executed such a bill of lading was to collect 
the prior freight and charges mentioned in 
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the bill, (and which follow the property,) and 
return and pay over the amount of such prior 
freight and charges to the shippers; and that 
by such usage and custom it was the master's 
duty to do so; that sometimes directions were 
giyen in such bills of lading for the captain 
to collect the prior freight and charges, and 
pay them over to some agent at the port of 
destination, in which case a direction, similar 
to that in some of the bills of lading in this 
case directing payment to be made to J. H. 
Raynor, was given; and that in such cases 
it was the duty of the master, by the uni- 
versal custom of the lakes, to collect such 
prior freight and charges, and pay them over 
as directed; that shippers sometimes received 
from the master of a vessel the amount of 
these prior charges at the time of the shipment 
of the property on which they were a lien, 
an,d then collected them at the port of de- 
livery; but that this advance of the prior 
charges was not often requij-cd; and that 
property was generally shipped under a bill 
of lading, like those shown in this case, with 
the understanding and agreement that the 
prior freight and charges were to be received 
by the master of the vessel on the delivery 
of his freight,- and paid over to the shipper's 
tjgent, or returned and paid over to the ship- 
pers themselves on the return of the vessel, 
according to the direction and agreement of 
the bill of lading. 

It is deemed unnecessary to state in detail 
the testimony In reference to the custom of 
the lakes. It i^ sufficient to state, that it 
was such as to leave no doubt that the master 
of the Hudson, at the time of the receipt of 
the merchandise and property described in 
the bills of lading under which the libellants 
claim, contracted, according to the custom 
and usage of the lake ports, to collect, on tht 
delivery of such merchandise and property, 
the prior freight and charges mentioned in 
the bills of lading, and to pay over to the 
shippers or their agents the amounts received 
therefor; and that such testimony satisfac- 
torily established the fact, that in conse- 
quence of a long-established custom and 
usage prevailing upon the lakes and their 
connecting waters, and at the ports thereon, 
forwarders, shippers, and masters and own- 
ers of steamboats and sailing vessels, well 
understood that the master was fully author- 
ized, under and by virtue of his simple ap- 
pointment as master, to make such contracts. 
It was also shown that the Hudson, during 
the season of 1852, was employed as a gen- 
eral ship, making frequent trips along the 
southerly shore of Lake Erie; and it was 
admitted that the goods mentioned in the 
bills of lading as shipped by the libellants, 
had been delivered by the master of the Hua- 
son, and the prior freight and charges there- 
on received by the clerk of the steamer, and 
that no part thereof had been paid over, 
though the vessel had returned to the place 
of shipment after such delivery, and some 
time before this suit was commenced. The 
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amount of the libellant's claim was $1,448.50, 
besides interest. 

The claimants, Ansel R. Cobb and Nelson 
Willard, who had, on special application, been 
permitted to intervene for their interests and 
to litigate the claim of the libellants, were 
mortgagees, holding separate mortgages, upon 
undivided moieties of the vessel. These mort- 
gages were given to secure part of the pur- 
chase-money of the moieties covered by such 
mortgages respectively. The mortgage under 
which Cobb claimed was dated April 14th, 
1851, and that under which "Willard claimed 
was dated on the 12th day of August, in the 
same year. These mortgages had been sev- 
erally duly filed as required by the laws of 
the state of New York, where the owner of 
the Hudson, the mortgagor, resided, and they 
had also been duly recorded in the office of 
the proper collector of the customs as re- 
quired by the act of congress. The claimants 
set up by their answers, and it was conceded 
at the hearing, that there had been a for- 
feiture under each of these mortgages, by a 
breach of its condition, prior to the making 
of the conti'acts of aftreigntment and bills of 
lading under which the libellants claimed. 
It was also conceded that they had not taken 
possession under their mortgages, but that the 
mortgagor had continued in possession of the 
Hudson, and had run her pn his own account 
until she was arrested under the process of 
this court in December, 1852. It also ap- 
peared that the Hudson had been sold and the 
proceeds brought into the registry, and that 
the amount stUl remaining in the reglscrj', 
though sufficient to pay the libellants' claim, 
was not sufficient to pay the claims of the 
libellants and claimants. 

HALL, District Judge. The contracts made 
by the master of the Hudson, at the time he 
received on board his vessel the merchandise 
and property mentioned in the bills of lading 
proved in this case, and under which he was 
to receive the prior freight and charges which 
were a lien thereon, and to pay over the same 
as mentioned in the several bills of lading, 
were unquestionably binding upon the mas- 
ter; and a suit against such master might, 
undoubtedly, under the circumstances of this 
case, have been sustained in the common law 
courts. This was not denied upon the argu- 
ment, but it was claimed that the master, in 
respect to these prior charges, was the agent 
of the shippers and not of the ship owners; 
and that neither the ship in specie, nor the 
ship owners were bound to the performance 
of such contracts. On the other hand it was 
urged by the libellants that the ship owners 
and the ship were bound by the master's eon- 
tract; and that the libellants were entitled 
to a decree for the payment of their whole 
claim out of the proceeds of the Hudson stiU 
remaining in the registry of trie court. In or- 
der to charge the owners peisonally upoii 
such a contract, it is necessary for the libel- 
lants to establish the position that the contract. 
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was made by the master as the agent of the 
owners, and under their authority, either ex- 
pressly given or tacitly conferred. The gen- 
eral principle that the master of a ship, by the 
mere force and effect of his simple appoint- 
ment as such, has an implied authority to 
bind them, without their knowledge, by con- 
tracts relative to the usual employment of ix 
general ship, and also in respect to the means 
of employing her, is not only reasonable, and 
founded in just principles of commercial 
policy, but is too well established by authority 
to admit of controversy or doubt. 3 Kent, 
Comm. 161, 1G3; Abb. Shipp. 124; The Au- 
rora, 1 Wheat. [14 U. S.] 96. The course of 
the usual employment of the ship is evidence 
of authority given by tne owners to the mas- 
ter to make for them, and on their behalf, all 
the contracts relating to such employment, 
and, consequently, a contract so made by him 
is esteemed in law to have been made by 
them, and binds the owners as well as the 
master. Abb. Shipp. 124. In respect to most 
of the ordinary contracts of the master no 
proof of his authority to bind hfs owners, or 
that the contract relates to the usual employ- 
ment of his ship, is required, because the 
universal usage and custom of the commer- 
cial world, give to the master full power to 
bind the owners of his vessel in respect to 
the matters to which such contracts relate. 
The authority of the master, in such cases, 
nevertheless, results from the general usage; 
nud proof of the usage and custom is not re- 
<iuu*ed, simply because the usage is so gen- 
eral, so well established, and so familiarly 
known in courts of admiralty, that they will 
take judicial notice of its existence, and of 
the master's authority under it. The author- 
ity of a master to bind his owners may be 
•extended by a well established usage and cus- 
tom in respect to vessels engaged in a par- 
ticular trade, or between particular ports; 
and, in such cases, the master, while acting in 
accordance with the usage and custom, is 
held to act within the scope of his employ- 
ment, and his owners are liable for the faith- 
ful performance of every duty undertaken 
by the master in regard to property shipped 
according to the custom proved. And when 
it appears to be a part of the duty attached 
to the employment, and in the usual and or- 
dinary course of business, for the master to 
sell the cargo for cash, and to bring back the 
money to the shipper, the owners are liable, 
although no commission or distinct compen- 
sation was to be received therefor. The 
freight of the cargo is the compensation for 
the whole service, and upon the violation of 
any portion of the entire contract a suit may 
be sustained against the owners of the vessel 
without other evidence of the master's author- 
ity, than such as results from the proof of 
the custom and of his appointment and acts 
as master. Emery v. Hersey, 4 Greenl. 407; 
Kemp V, Coughtry, 11 Johns. 107. But to es- 
tablish such custom it is not enough to prove, 
that the acts it is said to authorize have been 



frequently done. It must ^t> shown to be so 
generally known and recognized that a fair 
presumption arises that the parties, in en- 
tering into their engagements, do it with 
silent reference to the custom, and tacitly 
agree that their rights and responsibilities 
shall be determined by it The Paragon [Case 
No. 10,708]. And this is especially true in a 
case like the present, where the contract 
made, in accordance with the custom and un- 
der its authority, is to affect the interests of 
persons not parties to the conti-act. 

The proof of the custom in the present case 
is ample and conclusive, and under this cus- 
tom and the authorities above cited, I think 
it may be considered as established that the 
owners of the Hudson were liable upon the 
contracts of the master contained in the bills 
of lading executed to the libellants, and on 
which this suit is prosecuted. It is doubtless 
another question whether shippers are enti- 
tled to proceed in rem against the vessel for 
the defaults of the master when acting in 
the character of factor, or as agent of the 
shipper in any matter not directly connected 
with his duty and employment of master. 
The Waldo [Case No. 17,056]. But that ques- 
tion is not presented in this case. The mas> 
ter of the Hudson was not constituted the 
factor or agent of the libellants, in respect to 
the property shipped by them, nor was ha 
invested with any discretion or authority to 
act as their agent, or in their behalf. His 
contract related exclusively , to the ordinary 
and usual employment of his ship. The 
property shipped, and in respect to which the 
contract was made, was received from the 
libellants subject to their lien for then* freight 
and charges, and it was for the purpose of 
obtaining the shipment of that property on 
board the Hudson for transportation, and 
therebj' earning freight thereon, without ad- 
vancing the charges which were a lien on the 
same, that he agreed to receive such proper- 
ty, subject to such charges, to deliver it only 
on the receipt of the amount of such charges, 
and to take and cari-y the money to be re- 
ceived for such charges to the shippers, or 
pay it over to the shippers' agents. If the 
prior freight and chai-ges had been payable 
in railroad 'iron, and the contract had been 
to deliver the property shipped only upon 
the receipt of the railroad iron due for such 
charges, and to transport such railroad iron 
to the wharf of the shippers, and there de- 
liver it for their benefit— and such railroad 
iron had been received and converted to the 
use of the master, there would have been 
little hesitation in saying that the vessel and 
her owners were liable, and yet I am unable 
to see any substantial difference in principle 
between the two cases. In my opinion the 
contracts on which the libellants proceed, rC' 
lated solely to the ordinary and usual em- 
ployments of the Hudson, and the master's 
authority to make these contracts, resulted 
under the custom and usage proved from his 
mere appointment as master. By the terms 
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of these contracts, the master did not agree 
to act as the agent of the shippers, hut he 
agreed as such master, that the subsequent 
<ielivery of the property shipped, which he 
was to make in the ordinary course of his 
employment and duty as such master, and 
which was necessary to be done as a condi- 
tion precedent to his own right to demand 
the payment of the Hudson's freight there- 
on, should- not be made until he received the 
prior freight and charges due to the libel- 
lants, and that when he received such freight 
and charges he would pay them over to the 
sliippers or their agents. In all this he was 
to act as master of the ship, and as the agent 
of her owners, in carrying out the contract 
of afiEreightraent under which he received 
the property in the bills of lading mentioned, 
and not as the agent of the shippers. After 
the master had received the property ship- 
ped under this contract, the shippers had 
no longer any control over the property, pr 
over the master in respect thereto. They 
could neither require the master to re-deliver 
the proper^, or to demand the payment of 
any larger sums for prior freight or charges 
than were provided for in the bill of lading; 
nor corddthey, in any manner rightfully di- 
rect or control the master in resp6ct to any 
matter connected with the delivery of the 
property or the receipt of the freight. He 
had a right to deliver it, even in direct dis- 
obedience to the express orders of the ship- 
pers; being liable to the shippers only for 
the payment of the sum he had agreed to 
pay on account of their lien. It is there- 
fore apparent that the master was in no re- 
spect the agent of the shippers, but was the 
agent of his owners, and that they were 
liable for his default 

Under tlie admiralty and maritime law of 
this country, there are some cases in which 
the master and owners are liable under the 
contracts of the master, while the ship in 
specie is not bound for the performance of 
such contracts. Such are the cases of con- 
tracts for materials and supplies furnished 
a domestic sliip.^ But the law of this coun- 
try, as weU as the general maritime law, 
gives a lien upon the ship to secure the per- 
formance of the lawful contrdfcts of the mas- 
ter in respect to the shipment and transporta- 
tion of merchandise and property on freight. 
Chancellor Kent says (3 Comm. 218), "And it 
appears very clearly, that by the general 
maritime law/ a lien exist in favor of the 
merchant, who ships merchandise in a vessel 
on freight, against the vessel for -the non- 
performance of the contract of affreightment 
-under the bill of lading entered into by the 
master, in his quality of master, and that 
it may be enforced by process in rem. The 
ship itself in specie is considered as a se- 
curity to the merchant who lades goods on 
"board of her, and it makes no difference 
whether the vessel be in the employment of 
the owner directly, or be let by a charter 
party to a hirer, who was to have the whole 
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control of her," and so it was held by the 
learned judge of the Maine district in the 
cases of The Rebecca [Case No. 11,619]; The 
Phoebe [Id. 11,064]; The Waldo [Id. 17,056]; 
and The Casco [Id. 2,486]^ [See Poland v. 
The Spartan, Id. 11,246, and the authorities 
there cited; The Volunteer, Id. 16,991,] i In- 
deed, by the general maritime law, every 
contract of the master, within the scope of 
his authority as master, binds the vessel, and 
gives the creditor a lien upon it as his se- " 
curity. The Paragon, ubi supra; Abb. 
Shipp. 124. [But see the cases of The 
Yankee Blade, 19 How. (60 U. S.) 82; The 
Freeman, 18 How. (59 TJ. S.) 188; and the 
Carrington [Case No, 6,029.] i 

The principle that the ship and freight are 
bound for the acts of the master, has been 
incorporated into the maritime jurispru- 
dence of England, though from the limited 
jurisdiction of the admiralty, the shipper 
cannot have the full benefit of it In this 
country the lien is not only acknowledged 
but enforced by our courts of admiralty, and 
having been borrowed from the general 
maritime law, or the customs and usages of 
the sea, we must look to them rather than 
to our own peculiar maritime jurisprudence 
for its true character and the cases to which 
it applies. The Phoebe [supi'a]. And the 
learned judge of the district court of Maine, 
after tracing the principle of this lien back 
to its source, declares that it is by no means 
correct to say that the liability of the ves- 
sel is merely collateral or accessory to that 
of the owner. That on the contrary, in the 
origin of the custom the primary liability 
was upon the vessel. And it was declared in 
that case that whoever deals with the mas- 
ter, in all eases where he is acting within the 
scope of his authority as master, is entitled 
to look to the ship as his security. In ac- 
cordance with that principle, it was held in 
the case of The Phoebe that the ship, al- 
though in the hands and under the entire 
control and management of a charterer, was 
liable to the shipper for 136 tons of gypsum, 
of the value of ?259.7S, shipped on board the 
vessel for transportation from Eastport in 
Maine to Boston, and for which bills of lad- 
ing were executed by the master under an 
agreement that the master was to have for ■ 
his freight all the net proceeds of the sales 
of the gypsum over the sum above men- 
tioned;- the master, instead of carrying the 
gypsum, to Boston, having stopped at Cas- 
tine, transshipped it on board of another ves- 
sel, and wholly failed to deliver the gypsum 
to the consignees. 

These authorities are sufficient to show 
that the ship, at least as against the own- 
ers, is liable in specie, for the performance 
of such contracts as were made by the mas- 
ter in this case. If the personal liability of 
the owners and the liability of the ship in 
specie, as against such owners, be fully es- 
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tablished, there remains another and more 
serious question, and one which was more 
elaborately argued and quite as confidently 
urged by the learned advocates for the claim- 
ants. They insisted that the rights of a 
prior mortgagee, who had filed and recorded 
his mortgage as required by law, were para- 
mount to those of a creditor holding a mari- 
time lien created under a contract of af- 
freightment made subsequently to the time 
of the execution, filing and recording of the 
mortgage; that a subsequent maritime lien, 
unless for seamen's wages or under a bot- 
tomry bond, was inferior and subordinate 
to the common law lien under the chattel 
mortgage; and that the common law right 
of the mortgagee could not be affected or 
displaced by a subsequent maritime lien and 
proceedings in rem founded thereon, prose- 
cuted to a decree and sale in a court of ad- 
miralty. 

To maintain their positions, the advocates 
for the claimants cited the cases of Thomas 
V. The Kosciusko [Case No. 13,901], and Schu- 
ehardt v. 'The Angeleque [Id. 12,483a], de- 
cided by the learned judge of the Southern 
district of New York, and they claimed that 
those cases were directly in point, and fully 
established the doctrine for which they con- 
tended. The distinguished ability, eminent 
learning, and great experience of Judge Betts 
are well known and universally acknowl- 
edged in this district, and they deservedly 
give to his opinions almost the force of con- 
trolling authority in this court; but my pre- 
conceived opinions, adverse to the positions 
assumed here by the advocates for the claim- 
ants, had been so long and steadily enter- 
tained, that I was not prepared, on the argu- 
ment and without further examination and 
reflection, to yield my assent to the doctrines 
which it is insisted, and no doubt properly in- 
sisted, are sanctioned by the cases cited. In 
the case of Thomas v. The Kosciusko [supra], 
it was held that the libellant had, under" the 
general maritime law, a lien for certain sup- 
plies furnished the vessel within the district 
of New York, she then being owned in the 
state of New Jersey; and that the only de- 
fence to that portion of the libeilant's de- 
mand depended upon the validity of the mort- 
gage held by the claimant who had been per- 
mitted to intervene and defend the suit. The 
mortgage in that case was held to be inval- 
id, and the libeilant's right to a decree 
against the vessel, and a priority over the 
claimant was declared; but it is insisted, 
and I am inclined to think with good reason, 
that the language of the court authorizes the 
inference that the learned judge would have 
declared that the mortgage lien was to be 
pref en-ed, if the mortgage had been properly 
filed and recorded according to law. I am not 
aware that any written opinion, containing a 
full statement of the views and reasoning of 
the court in the case of Schuhardt v. The An- 
gelique [supra], has ever been published, but 
the newspaper report states "The court 



held," first, "that this court, proceeding on 
the instance side in actions by material- 
men, freighters and passengers, against the 
ship, had no authority to compel the mort- 
gagees to submit their moitgage interest to 
the order of the court, or to take satisfaction 
therefor, even at its full amount, much less 
to order the discharge of its lien on the ship 
on payment to the mortgagees of less than 
the mortgage debt." Second. "That the 
mortgagees never submitted themselves or 
their mortgage lien or debt to the jurisdic- 
tion of this court; but, on the contrary ap- 
peared at the place and time of the marshal's 
sale, and gave notice of the subsistence of 
their legal incumbrance and right against 
the ship." Third. "That had such a submis- 
sion been made, the court of admiralty pos- 
sesses no power over the creditors or their 
debts adequate to coerce the parties to an 
involuntary relinquishment or adjustment of 
their rights, or enabling it to fix a scale of 
equities between these numerous suitors, 
prosecuting distinct interests, or to compel 
any of them to forego their entire legal 
rights and remedies." Fourth. "That the 
libellants establish no right of action against 
the fund in comt as the res chargeable with 
their debt, and they are not entitled to ar- 
rest them, or partake in their distribution as 
remnants or proceeds of the ship on which 
they hold an incumbrance, because the court 
has never displaced that incumbrance from 
the ship, and because these proceeds are 
more than absorbed by decrees in court 
directly against the ship, and they do not, 
therefore, continue in court, nor are they at 
the disposal of the court as remnants, so 
that the court can take cognizance of the 
equities thereto as between the ship and his 
creditors." Fifth. "That courts of admiralty 
have not inherently the faculty to use chan- 
cery powers or processes to compel creditors 
to yield legal rights and give place to claims, 
clothed with no more than an equitable char- 
acter; nor as a general principle, to act up- 
on parties or interests not before it by regu- 
lar course of suit; nor to coerce suitors pur- 
suing by courts of law the remedies appro- 
priate to the jurisdiction of the court; nor 
others, not p^:ties before the court to sub- 
mit to a marshalling of assets within the 
control of the court, for the purpose of put- 
ting equitable claims thereto on the same 
footing with maritime liens in suit, or legal 
rights." Sixth. "That as a general principle, 
debts, resting on a maritime privilege alone, 
become incumbrances, and bind the res un- 
der lien when the same is attached thereon, 
and not before. Accordingly, suitors in ad- 
miralty take priority of satisfaction in lien 
debts in the order of the arrest of the prop- 
erty subject thereto, and not pro rata, nor in 
the order in which the debts were incurred, 
nor with reference to the time of indebt- 
ment, except in the case of express hypothe- 
cation;" and that the court directed "that 
the lien creditors, other than the libellants,. 
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be paid out of the fund in court in the order 
in which their attachments were liened re- 
spectively, and when no attachment was 
served in suits under prosecution, then in 
the order in which the actions were insti- 
tuted." In this case of The Angelique (as I 
understand the report), the mortgagees were 
themselves actors, having filed a libel against 
the proceeds of the vessel, which then re- 
mained in the registry, for the purpose of 
obtaining a decree for their application in 
payment of the mortgage upon which the 
proceeding was founded. The vessel had 
been previously sold under the decree of 
the coiui; in favor of material-men. The 
mortgagees had attended the sale, and be- 
fore the ship was bid off, gave to the mar- 
shal and to the bidders and purchasers at the 
sale, notice of their mortgage incumbrance, 
and insisted that the ship would still remain 
subject to their lien, notwithstanding such 
sale. This, as it has been seen, was one of 
the grounds upon which their right to a por- 
tion of the proceeds was denied; -but the 
statement of the other points decided seems 
to warrant the conclusion that Judge Betts 
held that a prior chattel mortgage, duly filed 
and recorded, would not be affected or de- 
feated by a sale under the decree of a court 
of admiralty, made in a suit brought to en- 
force a maritime lien, which attached after 
the filing and recording of the mortgage— 
unless, indeed, the mortgagee voluntarily ap- 
peared, and submitted himself and his mort- 
gage to the jurisdiction and decree of the 
court. The case, if I understand it, fully 
sanctions the doctrine, that such a sale does 
not extinguish or defeat the lien of such 
prior mortgage, and that a court of admiral- 
ty has no power, when such mortgagee fails 
to appear, to sell the vessel discharged from- 
the mortgage lien, or to give, (what it has 
been generally supposed a purchaser obtain- 
ed at such a sale,) a good title as against the 
world. 

If I have properly understood the points 
decided in the cases of The Kosciusto and 
The Angelique [supra], I cannot, after ma- 
ture deliberation, assent to the doctrine of 
those cases. In my judgment, a court of ad- 
miralty proceeding in rem against a ship, 
on the instance side of the court, in suits 
prosecuted by seamen, material-men, bottom- 
ry bond holders, freighters, or others holding 
admiralty liens under the general maritime 
law, have a clear and undoubted right to 
decree, and do ordinarily decree, a sale of 
the ship free from all previously esisting In- 
cumbrances, and that such a sale extinguish- 
es the previously existing rights of all mort- 
gagees, and of all others having common law 
or other rights or interests, in or to the same; 
and that the rights of such parties, after sucJi 
sale, exist only against the proceeds of the 
sale; their only remedy being by application 
to the court for payment out of such pro- 
ceeds in the order of pi-iority which ought to 
be adopted in such cases. I confess that I 



can scarcely entertain a doubt, even after 
a careful examination of the cases of The 
Kosciusko and The Angelique, that such a 
sale extinguishes the lien of a mortgage (un- 
less the decree and sale are made expressly 
subject to the lien), and that such lien is ex- 
tinguished whether the mortgagee fails to 
appear in the court of admiralty, or appear- 
ing, peremptorily refuses to submit his 
claims and interests to the decision of the 
court, or to be bound by its decree; and I 
cannot but think, notwithstanding my high 
respect for the decisions of Judge Betts, that 
the decree and sale in the case of The An- 
gelique, displaced, defeated and extinguish- 
ed the lien of the mortgage held by the isbel- 
lants in that case. That the claims of a 
mortgagee are extinguished by such a de- 
cree and sale, may, I think, be quite satisfac- 
torily established; not so much, perhaps, by 
adjudged cases, directly in point, as by the 
class of authorities which declare generally 
that such a decree and sale are binding upon 
all the world, and by the other class of au- 
thorities which establish the right of a mort- 
gagee to intervene for the protection of his 
interest, and contest the claim of a libellant 
who proceeds in rem against a vessel to en- 
force a maritime lien. The cases in which 
mortgagees have been allowed to take from 
the registry the surplus proceeds of such 
sales, after all maritime liens were paid, 
must likewise be considered as sustaining 
the same doctrine. 

It appears to be well settled in England, 
that the high court of admhralty of that kuig- 
dom possesses, in all cases of bottomry and 
salvage, and also in claims for wages, which 
are brought before it, undoubted power to 
decree a sale of the vessel proceeded against, 
unless the demand of the successful suitor- 
be satisfied. The jm'isdiction of the court in 
these matters is confirmed by the municipal 
law of that country, and by the general prin- 
ciples of the maritime law; and the title 
conferred by the court in the exercise of this 
authorily, is a valid title against the whole 
world, and is recognized by the courts of 
England, and by the courts of all other coun- 
tries. Edw. Adm. Jur. 90, 91; The Tremont, 
1 W. Rob. Adm. 163. The decree in rem binds 
all the world, and all parties may come in 
and intervene for the protection of their in- 
terests. Ben. Adm. §§ 364, 365, 434, 440; Abb. 
Shipp. (Perkins' Ed.) 26, and note; Conk. 
Adm. 556; The Mary, 9 Cranch [13 XJ. S.l 
126, 144; The Neptune, 3 Hagg. Adm. 132, 
139; The Attorney General v. Norstedt, 3 
Price, 97; U. S. v. The Mangin [Case No. 14.- 
461]; The Mary Anne [Id. 9,195]; Whitney 
V. Walsh, 1 Gush. 29. The cases in which 
mortgagees have been allowed to intervene 
for their interests, and cont^t the claims 
of a libellant in admiralty, or to take the sur- 
plus of , the proceeds of sale from the registry 
after all the maritime liens thereon have 
been dischai'ged, are evidence that the courts 
by which such eases were decided supposed 
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the mortgagee was bound by the decree, and 
that a decree and sale displaced and extin- 
guished his lien upon the vessel itself. If 
his interests as mortgagee were not to be af- 
fected by the decree and sale, there could be 
no propriety in allowing him to intervene 
and contest the claim of a llbellant, or in al- 
lowing him to take from the registry any 
portion of the proceeds of a sale. If the sale 
could only be made subject to his mortgage 
lien he had no interest in contesting the claim 
of the libellant; and if a sale when made did 
not defeat his lien, but was necessarily made 
subject to its continuance, the surplus in the 
registry would belong, not to the mortgagee, 
but to the general owner; and the mortgagee 
should be left to enforce his prior and para> 
mount right against the vessel mortgaged in 
the hands of the purchaser. The following 
are some of the cases in which mortgagees 
have been permitted to intervene for their in- 
terest, and contest claims prosecuted against 
a vessel on which they held a mortgage. In 
a case of seamen's wages, though hesitating- 
ly: The Prince George, 3 Hagg. Adm. 376. 
In cases of bottomry: The Dunvergan Cas- 
tle, Id. 329; The Mary [Case No. 9,187]*, 
The Duke of Bedford, 2 Hagg. Adm. 294; 
and see Edw. Jur. 91. In the case of a mate- 
rial-man: Thomas v. The Kosciusko [Case No. 
13,901]; and see The Fortitude, 2 W. Rob. 
Adm. 217; The Repulse, 5 Notes Gas. 348, 
354; The Mary Ann, 4 Notes Cas. 376. In 
the last case the suit prosecuted by the hold' 
ers of a bottomry bond, was contested by 
the holders of a common law mortgage of 
prior date, and Dr. Lushlngtoit said:— "I ap- 
prehend as mortgagees the defendants have 
a right to impeach the validity of the bond 
(of bottomry) to the same extent, and in the 
same manner as the ownei-s, subject, per- 
haps, to some distinctions in peculiar cases. 
But it is of importance, in this and all sim- 
ilar cases, to remember that the title of mort- 
gagee, is a title derivative from the owners, 
and in no respect, as I conceive, superior 
thereto." In the case of The Mary, ubi su- 
pra, the claim under a subsequent bottomry 
bond, was preferred to a prior common law 
mortgage; the holder of the latter appearing 
and contesting the bottomry claim. And the 
same decision was made in the case of The 
Duke of Bedford, above cited. The follow- 
ing are some of the cases in which mort- 
gagees have been allowed to take from the 
registi-y surplus proceeds of sale after the 
maritime liens had been paid: The New 
Eagle, 2 W. Rob. Adm. 441; The Neptune, 
3 Knapp, 94; Harper v. New Brig [Case 
No. 6,090]. In the cases of The Portsea, 2 
Hagg. Adm. 84, and The Exmouth, Id. 88, 
note, the surplus proceeds remaining in the 
registry after the maritime claims were sat 
isfied, were applied for by the representatives 
of the owners of the vessel sold, but the com*l 
refused the applications in consequence of the 
adverse claims of mortgagees. It is true the 
court did not direct the payment of the sur- 



plus proceeds to the mortgagees, but the rea- 
son for declining to make such payment was. 
that the court had then no jurisdiction (as it 
now has under the statute of 3 & 4 Vict c. 
32) to determine controversies between the 
mortgagee and the representatives of the gen- 
eral owner, and the right of a mortgagee ta 
the surplus proceeds was fully recognized by 
the refusal to direct the payment of that sur- 
plus to the representatives of the general 
owner, and continuing to hold them as 
against such representatives avoTvedly sub- 
ject to such order as should come to the court 
of admiralty from a common law court, or 
court of equity, competent to settle the ques- 
tions at issue between the mortgagee and the 
representatives of the general owner and 
mortgagor. The power of a court of admi- 
ralty to sell a ship and her appurtenances, 
and to give a perfect title as against all com- 
mon law and other liens, is also fully shown 
by the case of The Flora, 1 Hagg. Adm. 298. 
In that case the vessel had been seized by a 
■ sheriff by virtue of a fieri facias, and was in 
his hands at the time the warrant of arrest 
issued by the court of admiralty in a suit for 
seamen's wages was executed, and the de- 
cree in favor of the seamen being first satis- 
fied, the surplus proceeds remaining in the 
registry were paid over to the sheriff to be 
applied upon the fieri facias. In the case of 
The Harmonie, 1 W. Rob. Adm. 178, the sails 
of a ship, which had been arrested under the 
warrant of arrest issued by the admiralty, 
under the provisions of the act of 3 & 4 Vict, 
for necessaries supplied to the vessel, were 
in the possession of a sailmaker, who had a 
common law lien therefor for repairs, and 
claimed to hold them against the process of 
the court A monition was moved for and 
granted for the purpose of compelling the 
sailmaker to deliver up the sails to the per- 
son in possession of the ship under the au- 
thority of the court and in making this de-. 
cision the court said:— "Undoubtedly the sail- 
maker has a lien upon these sails to the 
amount of the repairs he has effected; and 
under the general law he would be justified 
in retaining possession of them until his debt 
is paid, against the owners or others seeking 
to dispossess him. As against the authority 
of this court however, he has no right to de- 
tain them when the ship is In possession of 
its officer under a warrant from the court. 
The court can protect the sailmaker in his 
just rights." [And see Certain Logs of Ma- 
hogany [Case No. 2,559], where it was held 
that a suit in a state court by replevin, or 
by an attachment of the property in question, 
cannot supersede the right of the court of 
admiralty to proceed by a suit in rem, to en- 
force a right or lien against the property. 
See, also, Poland v. The Spartan [Id. 11,246], 
where It was held that the cargo of The Spar- 
tan, which had been attached under the at- 
tachment process of the state courts, waa 
still liable to be arrested and held for the 
payment of the freight at the instance of 
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seamen who had a liea for their wages upon 
the freight, which was a lien upon such 
cargo. But see Taylor v. Carryl, 20 How. 
[61 IT. S.] 583.] 2 The cases cited are deem- 
ed sufficient to establish, by authority, the 
position that the mortgage lien is extinguish- 
ed by a sale imder the decree of a court of 
admiralty, but if we look to the nature, origin 
and objects of admiralty liens, and the priii» 
ciples of commercial policy in which they 
originated, and by which they are still up- 
held, it will be seen that these cases are in 
affirmance of the general principles which 
have been adopted and maintained in the 
maritime courts of this country and Europe. 
The writer of an elaborate essay on the 
Peculiarities of Maritime Liens, first publish- 
ed in the Law Magazine (English) for No- 
vember, 1852, and reprinted in the Monthly 
Law Reporter (volume 15, p. 556), says, that 
the "Origin and rationale of the maritime 
lien are equally plain and obvious. At a 
period when a registry of shipping was un- 
known, the difficulty of ascertaining the 
names and residences of the owners of the 
vessel against which the plaintifE (whatever 
might be his cause of action) was interested, 
would have been insuperable. In our owji 
times, where such registry does exist, the 
practical difljculty of ascertaining all the pre- 
cise and accurate facts which are required to 
be known before a personal" action can be 
brought in the form which the law necessi- 
tates is very considerable. In the case of 
foreign vessels it would of course amount 
to perfect irresponsibility or impunity on the 
part of their owners. No other course to 
protect and indemnity with facility and com- 
pleteness, the suitors for wages, salvage, bot- 
tomry or damage could be imagined or con- 
trived, but the maritime lien and its accom- 
panying process in rem." Id. 557, 558. And 
again: "In the first place, a maritime lien is 
a debt privileged to be paid out of the res 
ipsa, i. e. the ship or its incidents, the cargo 
' and freight; the condition of the privilege 
being that the debt shall have arisen out of 
such a transaction connected with the res a^ 
is cognizable in that court, e. g. wages, pilot- 
age, towage, bottomry or damage. With 
these maritime liens no other debt, not even 
a mortgage of the vessel itself can compete. 
The Orelia, 3 Hagg. Adm. 83; The Hersey, 
Id. 407, 408. But the court of admiralty, 
with an entire disregard of their existence, 
whatever their number or amount may be, 
will sell the res to discharge its own peculiar 
liens. Nor can any other court either pos- 
sess itself of the vessel, or even retain pos- 
session of it in satisfaction of debts of its own 
cognizance, so long as the court of admiralty 
has liens to enforce." When once the vessel 
has been arrested by the admiralty, no other 
ti'ibunal can take it out of its custody. The 
Westmoreland, 4 Notes Cas. 174. And it is 
only the clear balance that may remain in 

2 [From 2 West. Law Month. 343. 



its hands, after the full payment of the mari- 
time liens, that is subject to or available in 
respect of other debts, even in the case of the 
bankruptcy or insolvency of the owner of 
the vessel. A common law lien upon the res 
cannot be set up and maintained against a 
maritime lien when the res is about to be 
sold under the process of the admiralty, but 
that court, at the same time that in such a 
case it will forcibly dispossess those who 
claim to hold a vessel or her sails by virtue 
of a lien of that kind, (for example, dock and 
harbor dues, repairs or warehousing,) will 
protect such persons in their just rights by 
paying them the amount of their respective 
debts out of the proceeds of the sale of the 
res. The Harmonie, 1 W. Bob. Adm. 178. 

Courts of admiralty and writers upon mari- 
time law use the terms "maritime lien," The 
Globe [Case No. 5,483]; Essay on the Pecu- 
liarity of Maritime Liens, 15 Law Rep. 555- 
557, 590, etc.; Conkl. Adm. p. 60, "Privileged 
Debts"; The Paragon [Case No. 10.708], Es- 
say, etc.; 15 Month. Law Rep. 556, 557, "Im- 
plied Liens of Privileged Creditors"; The 
St. Jago de Cuba, 9 Wheat. [22 U. S.] 409, 
"Implied Hypothecations"; Justin v. Ballam, 
2 Ld. Raym. 805, "PrivUeged Hypotheca- 
tions"; Skolfield V. Potter [Case No. 12,925], 
"Privileged Lien"; Id., and The Jerusalem 
[Case No. 7,294], "Tacit Hypothecations"; 
Emerigon, Contraits a la Crosse, G. R. § 2;' 
The Rebecca [Case No. 11,619], "A Lien by 
the General Maritime Law"; The Paragon, 
ubi supra; Poland v. The Spartan [Case No. 
11,246], "A Privilege against the Ship"; The 
Rebecca [supra], "A Lien on the Vessel"; 
The Rebecca and The Paragon, ubi supra, 
and other similar language, to express sub- 
stantially the same idea. They aU imply the 
existence of a priv0eged debt or demand, and 
of a maritime lien to secure its payment. 
This lien is given according to the general 
maritime law, and by that law the ship is 
considered as hypothecated to the privileged 
creditor in such a manner as to authorize 
her arrest and sale under the process and 
decree of a court of admiralty, at the in- 
stance of the creditor, and the application of 
the proceeds of such sale to the payment of 
the privileged debt 

The object of allowing these maritime liens 
is to give credit to the ship, and therefore 
these liens, as a general rule, bind all prior 
interests. This is so not only in respect to 
common law interests, but it is usually so 
in respect to previously existing maritime 
liens; the general rule adopted by courts of 
admiralty in settling the preference or right 
of priorily of maritime liens giving prefer- 
ence to those of latest date. For the rule by 
which that priority is determined, requires 
that the demand or service for which that 
privilege is claimed be posterior in date to 
other liens. The ground of this inversion of 
rule is just and obvious. In the hazardous 
trade of the sea, the services performed at 
the latest hour are most efficacious in bring- 
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ing the vessel and her freightage safely to 
their final destination. Each foregoing in- 
cumbrancer, therefore, is actually benefitted 
by means of the succeeding incumbrance, 
and the equity of the court of admiralty in 
adjudicating cases of conflicting liens of 
this nature takes that as the principle of its 
decisions. 16 Month. Law Rep. p. 4. In the 
case of St. Jago de Cuba, ubi supra, Mr. Jus- 
tice Johnston said:— "The whole object of 
giving admiralty process and priority of pay- 
ment to the privileged creditors, is to furnish 
wings and legs to the (in that case) forfeited 
hull to get back for the benefit of all con- 
cerned; that is, to complete her voyage." 
"It is not in the power of any one but the 
ship master, not the owner himself, to give 
these implied liens in the vessel, and in ev- 
ery case the last lien will supersede the pre- 
ceding. The last bottomry bond will ride 
over aU that precede it, and an abandon- 
ment to a salvor wiU supersede every prior 
claim." In the case of The Dowthorpe, 2 
W. Rob. Adm. 79, Dr. Lushington is reported 
to have said: — "It cannot for a single mo- 
ment be denied that a ship, in whosesoever 
liands she may be, or whoever has an interest 
in her, is liable to liens subsequently accru- 
ing, such for example, as salvage, bottomry 
bonds, and seamen's wages. These are liens 
upon a ship in the strictest sense of the term; 
and those persons who take a vessel as se- 
curity, must take it subject to the incum- 
brances which the law may impose upon it 
for the benefit of third parties." These in- 
cumbrances are imposed for the benefit and 
encouragement of trade and commerce, and 
to enable the ship to obtain credit and busi- 
ness where her owners are unknown, or have 
no personal credit, and the reason and policy 
which gives these maritime liens as against 
the general owner and a subsequent bona 
fide purchaser without notice, and as against 
prior maritime liens of a similar character, 
apply with equal force to a case like the pres- 
ent. No very substantial reason has been 
urged why a mortgagee who allows the own- 
er to remain in possession of the vessel mort- 
gaged and employ it in navigation, even after 
forfeiture, should be placed in a better posi- 
tion as against seamen, bottomry bondhold- 
ers material-men and freighters, than a sub- 
sequent bona fide purchaser without notice, 
or prior holder of another maritime lien. 
A mortgage is but a conditional sale, and 
where" the mortgagee permits the mortgagor 
to remain in possession of the vessel and 
employ it in navigation, he doubtless does so 
to enable the mortgagee, with the profits of 
such employment, to redeem his mortgage. 
He thus expects to participate, indirectly, in 
the earnings of the vessel. And when the 
vendor of a vessel gives credit for the pur- 
chase money, and stipulates to allow the pur- 
chaser who gives a mortgage to secure its 
payment, to use the vessel for the purpose 
of earning the means of paying o£E the mort- 
gage, he secures to himself a larger price for 



his vessel, and should be affected by such 
liens as the master, the representative for 
this purpose of all parties interested in the 
ship, finds it necessary to create to ensure the 
profitable employment of the ship in the due 
and ordinary course of its business. [See 
The Chusan [Case No. 2,717], and The 
George's Creek fid. 11,654.]^ 

The principle contended for by the claim- 
ants would give to the mortgage lien a su- 
periority over bottomry bonds, the claims 
of material-men, and the holders of other ma- 
ritime liens of even date; for the latter are 
subject to other maritime liens of the same 
character, subsequently accruing, while the 
mortgage lien is claimed to be substantially 
indelible. If the mortgage is thus to be pre- 
ferred, how is a ship to obtain credit in a 
foreign port where the parties who might be 
willing to supply her necessities if made se- 
cure, can by no possibility of means, deter- 
mine whether she is not mortgaged to her 
full value in the country where she belongs? 
And if it be established that the decree of 
a court of admiralty and a sale under it give 
no valid title as against a prior mortgagee, 
who will bid any thing like the full value of 
a ship offered for sale under such a decree? 
When it is once established that the right 
of a purchaser under such a decree is liable 
to be wholly defeated by a chattel mortgage, 
registered, filed and recorded in another coun- 
try, but in respect to which, or in respect 
to the existence or non-existence of such 
mortgage, he has no means of obtaining any 
seasonable or reliable information, the util- 
ity and value of the maritime lien will be 
so far diminished, that I should doubt the 
policy or expediency of preserving its form 
after its substance had departed. Once es- 
tablish this doctrine and the real owners of 
many, not to say most, of our vessels may 
be persons of wealth holding chanel mort- 
gages thereon, while the nominal owners ap- 
pearing upon the registry of the custom 
house, are persons of no responsibility, will- 
ing, because they have little or nothing to 
lose, to subject themselves to all the risks 
which those engaged in commerce necessa- 
rily assume. 

Having heretofore discussed the question 
of preference among maritime liens, and in- 
cidentally their character and objects (in 
the case of The America [Case No. 2SS]) I 
do not propose now to pursue that discussion, 
but to say that I adhere to the opinions there 
expressed, and that the cases in our own and 
the English courts, then or now referred to, 
are in my judgment sufficient to establish 
the position that every creditor, who holds 
a maritime lien upon a ship or vessel as a 
security for his debt, has a "privileged debt," 
secured by the "hypothecation" of the vessel. 
These terms, "privileged debt" and "hypothe- 
cations," have a known and fixed meaning, 

3 [From 2 West. Law Month. 343. See note 
at end of case.] 
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boHi in the maritime and civil law, and if 
tliey did not have their origin in the civil 
law, in which it has been frequently suggest- 
ed the' implied hypothecation of the maritime 
law had its origin, they have the same effect 
and definition in the maritime and civil law. 
The learned judge of the Maine district, 
whose research and learning entitle his opin- 
ions to the highest respect, evidently inclines 
to the opinion that the maritime lien had its 
origin in the maritime usage of the middle 
ages rather than the civil law. However this 
may be, the privilege and the hypothecation 
are both well known and well defined terms 
of the civil law, and the precise character 
and effect of the marine hypothecation of a 
ship which secures the payment of a priv- 
ileged debt against -It, may, I thhik, be very 
satisfactorily ascertained by a reference to 
the civil law, where it treats of privileges 
and hypothecations. For the doctrines of the 
civil law on tliese subjects I shall refer to 
Domat (Little & Brown's Ed.) sections 1732, 
1736, 1738, and 1769. Sec. 1732. "We must 
distinguish between three sorts of creditors: 
those who have neither mortgage nor priv- 
ilege, such as he who has only a bare promise 
for money lent; those who have a mortgage 
without a privilege, as he who bas an obli- 
gation for money lent, passed before notaries 
public; and those whose credit has some 
privilege that distinguishes their condition 
from that of other creditors, and which gives 
them a preference to those whose credit is 
prior to theirs. Thus he who has lent money 
to buy a house or repair it, is preferred as 
to that house before other creditors of the 
same debtor, although they have mortgages 
on it which are prior in date." Volume 2, 
p. 680. Sec, 1736. "The privilege of a creditor 
is the distinguishing right which the nature 
of his credit gives him, and which makes 
him to be preferred before other creditors, 
even those who are prior in time, and who 
have mortgages." Id. 681. See. 1738. "AH 
the privileges of creditors have this in com- 
mon, that the least of them gives the prefer- 
ence before creditors who are such only by 
writmg, or by mortgage, and others who have 
no manner of privilege. And among those 
who are privileged there are some who have 
the preference before others, according to 
the different qualities of their privileges." 
Id. 6S1. Sec. 1769. "It follows from all the 
preceding" (contained in the sections above 
quoted and others,) "that among creditors 
there are three orders. The first is, of those 
that are privileged, who go before all the 
others, and take place amongst themselves, 
according to the distinctions .of their prefer- 
ences. The second is, of those that have 
mortgages who have their rank after the 
privileged creditors, according to the dates 
of their mortgages. And the third is, of cred- 
itors who have only personal actions, who 
not being distinguished either by privilege or 
mortgage, come in therefor jointly together, 
and share equally in proportion to their 
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debts." Id. 694. Perhaps it was not strictly 
necessary in this case to resist the authority 
or criticise the doctrines of the cases of 
Thomas v. The Kosciusko and Schuiardt v. 
The Angelique [supra], for it sti-ikes me that 
if the doctrines of those cases are carried 
out, their legitimate results must necessarily 
be to exclude the claimants from any partici- 
pation in the proceeds of the sale of the Hud- 
son. If the lien of the claimants'- mortgages 
still exists in f uU force, notwithstanding the 
sale, if the Hudson was in law and fact ac- 
tually sold subject to that lien, there can be 
no propriety in giving these claimants a por- 
tion of the proceeds of such sale, to the total 
or even partial exclusion of those who had 
maritime liens upon the vessel, and which, 
it is conceded, have been displaced and de- 
feated by the decree and sale. I have pre- 
ferred, however, to examme the questions 
which have been discussed, rather than to 
rely upon the ground just stated as the basis 
of my decision, for the reason that these 
questions are of great practical importance 
to those engaged in the commerce of the 
lakes. After a deliberate consideration of 
these questions I have, with some hesita- 
tion and reluctance, determined it to be my 
duty to dissent from the opinions of the learn- 
ed judge of the Southern district in the 
cases of the Kosciusko and The A-ngelique, 
and I should have felt still more reluctant 
in doing so, if there had not been a higher 
tribunal before which my decision can be 
taken for revision. And I sincerely hope 
that the claimants will take this case to that 
higher tribunal, that the important questions 
involved may be finally determined and set- 
tled by the appellate court * The derk will 
enter a decree for $1448.50 and interest, from 
the 28th Nov. 1852. 

NOTE [from original report in 2 West Law 
Month. 343]. February, 1855. In the case of 
Ruder v. The George's Greek [Case No. 11,654], 
in the district court of the United States for the 
Maryland district, Judge Giles held, that a re- 
corded mortgage of a vessel did not take preced- 
ence of a subsequent lien obtained by a material 
man for necessary supplies or repairs; and he 
referred to a case decided in the same way by 
Judge Sprague, in the district court of Massa- 
chusetts, in January, 1855. 



Case M"o. 6,359. 

HENDT V. SOULB. 

[1 Deady, 400.] i 

Circuit Court D. California. March 15, 1868. 

Internal Revenue— Appeal— I:jvoldntart Pat- 
MEST — Liability under Act op July 13, 1866. 

1. Section 19 of the act of July 13, 1866 (14 
Stat 152), declared that no suit should be main- 
tained for the recovery of any tax illegally as- 
sessed or collected until after an appeal to the 
commissioner of internal revenue: Held, that 
in an action against a collector to recover a tax 
alleged to have been so assessed and collected, 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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a failure by the plaintiff to take such appeal 
must be pleaded by the defendant in abatement 
of the action, and unless it is, he will be deemed 
to have waived the objection. 

2. When taxes are paid on the demand of an 
oflacer having authority to collect them by dis- 
traint, there is sufficient duress of the property 
to make the payment invohintary. 

[Cited in Balfour v. City of Portland, 28 Fed. 
739.] 

[Cited in Stephan v. Daniels, 27 Ohio St. 540; 
Westlake v. City of St. Louis, 77 Mo. 49.] 

3. The plaintiff was the owner of a patent for 
the exclusive manufacture and sale of a cer- 
tain "concentrator," and employed others to 
construct the machines for him at so much 
apiece, and then sold them at about 100 per cen- 
tum advance on the price paid for their con- 
struction: Held, that under sections 79 and 86 
of the act of July 13, 1866 (14 Stat. 119, 122), 
the plaintiff was the manufacturer of such ma- 
chines and liable for a tax upon the sum real- 
ized by the sale of them. 

[This was an action at law by Joshua Han- 
dy against Frank Soule, a collect^'* of in- 
ternal revenne, to recover the amount of a 
tax paid imder protest.] 

Elisha Cook, for plaintiJQC. 

R. F. Morrison, for defendant. 



DEADY, District Judge. This action is 
brought against the defendant, as collector of 
the internal revenue for the First district of 
California. It was commenced in the Twelfth 
district court of the state, and removed to 
this court on the application of defendant. 
The cause was tried upon the amended com- 
plaint, filed in this court, and the answer of 
the defendant, without a jm'y. The object 
of the action is to recover from the defend- 
ant the sum of $329.10, paid to him for 
a manufacturer's license and as a manu- 
facturer's tax. From the evidence and the 
admissions in the pleadings, it appears that 
the plaintiff was the owner of a patent right 
for the manufacture and sale of "Hendy's 
Patent Concentrator." The plaintiff employ- 
ed certain foiindrymen to construct a num- 
ber of those machines for him, for which he 
paid them from $125 to $150 apiece. The 
foundrymen had a manufacturer's license, 
and paid the manufacturer's tax upon the 
money which they received from the plaintiff 
for constructing the machines. The contract- 
ors constructed these machines exclusively 
for the plaintiff, and were not authorized to 
sell any of them, except in pursuance of his 
special directions. The plaintiff kept the ma- 
chines for sale, and sold them at $250 and 
$300 apiece — about one hundred per centum 
more than the cost of construction. The as- 
sessor of the district assessed the plaintiff 
for a manufaoturer's license and with the 
manufacturer's tax upon the sums received 
by him from the sale of machines, over and 
above the cost of construction. In the course 
of his ofBcial business, these assessments 
were collected from the plaintiff by the de- 
fendant—the former paying the sum under 
protest, and after the issuing and exhibition 



to him of a warrant to distrain his property 
for the same. 

This is the case. But before considering it 
upon its merits, it is proper to refer to the 
provision in section 19 of the act of July 13, 
1866 (14 Stat 152), which enacts as follows: 
"That no suit shall be maintained in any 
court for the recovery of any tax, alleged to 
have been erroneotisly or illegally assessed 
or collected, until appeal shall have been duly 
made to the commissioner of internal reve- 
nue." No notice is taken of this provision, 
in either the pleadings or the argument. 
Does the statute operate to prevent the juris- 
diction of the court, unless the complaint 
shows that an appeal has been taken? or 
does it merely furnish a defence to the action, 
which the defendant, as his personal privi- 
lege, may plead and insist upon, or waive by 
his silence? By the statute of limitation, it 
is declared that an action shall not be main- 
tained, upon certain causes of action, unless 
commenced within a specified time. But this 
statute was never held to affect the jm*isdic- 
tion of the court, and the defendant, to ob- 
tain the benefit of it, must set up and insist 
upon the bar. In my judgment the cases are 
parallel. This statute should not be con- 
strued to limit the jurisdiction of the court, 
but as a qualified restraint upon the general 
right of the plaintiff to maintain an action 
"for the recovery of a tax erroneously or 
illegally assessed or collected." The right of 
action exists in favor of the party injured by 
the collection of the tax, independent of the 
statute. The statute, to save the govern- 
ment, now represented by the defendant, the 
trouble and expense of unnecessary litiga- 
tion, requires the plaintiff to first present his 
claim for relief, by appeal, to the commis- 
sioner. In this view Of the matter, it is 
not necessary to the maintenance of the ac- 
tiouy for the complainant to show that an 
appeal has been made to the cordmissioner. 
If no appeal has been made, the defendant 
may protect himself, by plea to that effect, 
in abatement of the action, or he may by his 
silence waive this defence, and then it be- 
comes immaterial whether an appeal was 
made to the commissioner or not. The de- 
fendant in his answer avers that the plaintiff 
paid these taxes voluntarily, and therefore is 
not entitled to recover them back, even if 
they were illegally assessed. But the proof 
establishes the contrary. The taxes were de- 
manded by an officer having authority to 
collect them by disti*aint— without action. 
That is sufficient dm-ess of the plaintiff's 
property, to make the payment involuntary. 
Mariposa Co. T. Bowman [Case No. 9,089]. 
If then, the plaintiff was not the manufac- 
turer of these machines, he is entitled to 
judgment for the amount claimed. 

For the purpose of indicating who are re- 
quired to take out a manufactm*er's license, a 
"manufacturer" is defined by the act of July 
13, 1866 (14 Stat 119), as follows: "Any per- 
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son, firm, or corporation, who shall manu- 
facture, by hand or machinery, any goods, 
wares, or merchandise, not otherwise pro- 
vided for, exceeding annually the sum of one 
thousand dollars, or who shall he engaged in 
the manufacture, or preparation for sale, of, 
any article or compound, * * « shall he 
regarded as a manufacturer." By the same 
act (14 Stat. 122) it is provided that the man- 
ufactureis shall pay a certain, tax ad valorem 
upon "goods, wares and merchandise" there- 
in mentioned, "produced and sold or manu- 
factured, or made and sold * « * within 
the United States;" and that the "return of 
the value and quantity" of goods, etc., manu- 
factured, shall contain, "an account of the 
full amount of actual sales made by the 
manufacturer or producer," and that the "val- 
ue and quantity of the goods, etc., shall be 
estimated by the actual sales made by the 
manufacturer." The tax is not imposed up- 
on goods manufactured merely, but upon 
goods manufactured and sold or removed for 
consumption, etc. The tax imposed upon the 
manufacture of these machines. Was ad va- 
lorem—a per centum of their martet value— 
the sum received for them on actual sales. 
From these premises it is evident that the 
tax imposed upon the manufacturer of these 
machines, should have been assessed upon 
the amount for which they sold, and not the 
mere cost of construction. Who is liable for 
it? To whom should the assessment be 
made? the plaintiff or the mechanics' who 
constructed the machines? The government 
is entitled to the tax, and one or the other 
of them must pay it Justice at once sug- 
gests that the person who sold the machines 
and received the money arising from the 
actual sales, should pay the tax. This is the 
plaintiff. Besides, the plaintiff comes exact- 
ly within the latter clause of the definition of 
a manufacturer, in the act already cited. He 
is a person engaged in the manufacture or 
preparation of these machines for sale. To 
be engaged in the manufacture of machines, 
it is not necessary that a person should make 
them with his own hands, or that Oie work 
should progress under his personal inspec- 
tion. Properly speaking, the plaintiff should 
have been assessed with the whole value of 
the macliines, but the omission to do so, is 
no reason why he should not have paid what 
he did. The persons who constructed these 
machines for the plaintiff, did not manufac- 
tm-e them for sale, or sell them— they simply 
made them as workmen for wages or hire. 
The plaintiff, on the otheir hand, was en- 
gaged in the manufacture of the machine 
for sale, and sold them. In his hands, their 
value consisted of the cost of production, and 
the price he could induce the public to give 
in addition, rather than do without them, as 
his patent gave him a monopoly of the arti- 
cle. The plaintiff is within the statute defi- 
nition of a "manufacturer," and therefore 
liable to pay the license tax. He is 'the man- 
ufacturer also of these machines, and ought 
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to pay a tax upon the sum Realized by the 
sale of them. It can make no difference tliat 
fifty per cent, of this value arises from the 
fact that the plaintiff has a monopoly of this 
production. Like causes or the exact con- 
verse enter into and modify the market price 
of all articles of manufaetm-e. The tax is 
imposed upon the result— the price obtained 
—be it more or less, from whatever cause. 
The greater the sum realized the greater the 
tax, and vice versa. The plaintiff might em- 
ploy all the manufacturers or producers of a 
particular article, in this community, to work 
for him for a given period. By this means 
he might control the market so as to com- 
mand a large price for his goods. But if so, 
he is taxed accordingly. In other words, it is 
immaterial what conduces to give an article 
its market value. Whatever that value is, 
the tax must be imposed upon that basis. 
Judgment must be given for the defendant. 

[NOTE. In Case No. 6,800, a hill filed by the 
plaintiff in conjunction with others against the 
same defendant, to restrain him from assessing 
or collecting a tax on the ground of its illegality, 
was dismissed, under section 10 of the act of 
March 2, 1867 (14 Stat. 475), which amends 
section 19 of the act of July 13, 1866 (14 Stat. 
152).] 



Case nSTo. 6,360. 

HENFIEIiD'S CASE. 

llWhart. St. Tr. 49.] 

Circuit Court, D. Pennsylvania. 1793. 

Vioi/ATio:s OF Neutbaiitt — Law of Nations — 

TkEATT — ISDICTMENT— JURISDICTIOS OP 

Fedebai, Courts. 

[1. Under the constitution of the United 
States, treaties with foreign nations comprise a 
portion of the public and supreme law of the 
land, and a violation of such treaty by a citi- 
en of the United States may be punished in the 
federal courts by indictment] 

[2. The- participation by the citizens of a neu- 
tral state in an attack by one belligerent power 
upon another is an offense against the law of 
nations, and may be punished as such by such 
neutral state.] 

[3. Though there may have been no exercise 
of the power conferred upon congress by the 
constitution "to- define and punish offenses 
against the law of nations," the federal judi- 
ciary has jurisdiction of an offense against the 
law of nations, and may proceed to punish the 
offender according to the forms of the common 
law; and it seems that the federal courts have 
common-law cognizance of offenses against the 
sovereignty of tiie United States.] 

A charge delivered by the Honourable 
JOHN JAY, Esquire, Chief Justice of the 
United States, to the grand jury impannelled 
for the court of the United States, holden for 
the Middle circuit in the district of Virginia, 
at the capitol in the city of Richmond,/on 
the 22d day of May, 1793.i 

1 This prosecution, which has been referred 
to frequentiy in the subsequent reports as the 
earliest case on the subject of the common Jaw 
jurisdiction of the federal courts, and which 
was considered of so much importance by Gen- 
I eral Washington, as to justify a special meet- 
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Gentlemen of the Grand Jury: That citi- 
zens and nations should [so] use their own as 
not to injure othei-s, is an ancient and excel- 
lent maxim; and is one of those plain pre- 
cepts of common justice, which it is the in- 
terest of all, and the duty of each to obey, 
and that not only in the use they may make 
of their property, but also of their liberty, 
their power and other blessings of every 
kind. 

To restrain men from violating the rights 
of society and of one another; and impar- 
tially to give security and protection to all, 
are among the most important objects of a 
free governmenL I say a free government, 
because in those that are not free, these ob- 
jects being in certain respects secondary to 
others are less regarded, and less perfectly 
provided for. Where the conduct of the citi- 
zens is regulated by the laws made by them- 
selves and for their common benefit, and ex- 

ing of congress, and by Mr. Jefferson as to 
require a distinct explanation to the British 
government, is now for the first time reported. 
The charges of Chief Justice Jay and Judge 
Wilson, it is true, were printed by the govern- 
ment for the purpose of explaining abroad the 
position of the United States, but they have 
never yet been presented to the professional eye. 
Fortunately, however, among the papers of the 
late Mr. Rawle, who, as district attorney, con- 
ducted the prosecution; and those of Mr. Du- 
ponceau, who, with Mr. Sergeant and Mr. In- 
gersoll, were counsel for the defence, the editor 
has been enabled to discover notes which give 
an almost complete report of the ease. The 
causes which led to it are best given by the fol- 
lowing letters, which were obtained from the 
same source, and which are now for the first 
time published: 

Mr. Hammond to Mr. JefEerson. 

The undersigned, his Britannic Majesty's 
Minister Plenipotentiary to the United States 
of America, has the honour of informing the 
Secretary of State, that he has received intelli- 
gence from his Majesty's Consul, at Charleston, 
South Carolina, that two privateers have been 
fitted out from that port iinder French commis- 
sions. They carry six small guns, and are 
navigated by forty or fifty men, who are, for 
the most part, citizens of the United States. 
One of these privateers left the harbour of 
Charleston on ^e 18th ult., and the other was 
on the 22d ready to depart. 

The undersigned does not deem it necessary to 
enter into any reasoning upon these facts, as 
he conceives them to be breaches of that neu- 
trality which the United States profess to ob- 
serve, and direct contraventions of the procla- 
mation which the president issued upon the 
22d of last month. Under this impression, he 
doubts not that the executive government of the 
United States, will pursue such measures as to 
its wisdom may appear the best calculated for 
repressing such practices in future, and for re- 
storing to their rightful owners any captures 
which these particular privateers may attempt 
to bring into any of the ports of the United 
States. Geo. Hammond. 

Philadelphia, 8th May, 1793. 
The Secretary of State. 

Norfolk, May 5, 1793. 
Sir: We have taken the liberty, considering 
it a duty, to give you information of two 
schooner boats, cruizing off our capes, as pri- 
vateers, under French commissions, who are 
daily chasing vessels bound in and out, to the 
great prejudice of our trade, and contrary to the 



ecuted by men deriving authority from, and 
responsible to them, the most regular and 
exact obedience to those laws is to be expect- 
ed, required and rendered. By tlieir consti- 
tution and laws, the people of the United 
States have expressed their will, and their 
will so expressed, must sway and rule su- 
preme in our republic. It is in obedience to 
their will, and in pursuance of their author- 
ity, that this court is now to dispense their 
justice in this district; and they have made 
it your duty, gentlemen, to inquire whether 
any and what infractions of their laws have 
been committed in this district, or on the 
seas, by persons in or belonging to it Pro- 
ceed, therefore, to inquire accordingly, and 
to present such as either have, or shall come 
to your knowledge. That you may perceive 
more clearly the extent and objects of your 
inquiries, it may be proper to observe, that 
the laws of the United States admit of be- 

law of nations to be chasing and boarding ves- 
sels within our territories. One of these vessels 
is called the Sans Culotte, and commanded by 
a Mr. Farre, the other called the Eagle; they 
are about the size of the largest pilot boats, and 
rigged as they are, mounting four carriage guns 
each, and fitted from Charleston. By reference 
to Captain Tucker's report, you will find how 
the Sans Culotte is manned; and from report 
of negro Caesar, the pilot, the Eagle has but 
one Frenchman on board her, the others Ameri- 
cans and Englishmen. One of these vessels be- 
longed to Mr. Hooper, of Cambridge, in Mary- 
land. Mr. Hooper is gone with Captain Tuck- 
er's vessel to that place, where his father lives, 
and Captain Tucker says, he understood she 
was to be laid up in some creek thereabouts. 
From the circumstances of erasing the name out 
of her stern, it appears as if some fraud was in- 
tended. We are, with the greatest respect, &e., 

Thos. Newton. Jr. 

Wm. Lindsay. 

Captain Lindsay, of the schooner Greyhound, 
in twenty-three days from Jamaica, reports that 
he arrived here the 4th inst. That on the day 
before, about half past 11 o'clock, a. m., he fell 
in with the pilot boat Hanger, of Hampton, 
belonging to Sir. Latimer, who hailed him and 
asked what vessel he commanded, to which he 
replied, the Greyhound of Norfolk, (Captain 
Lindsay having erased the name of the port he 
belonged to, and substituted Norfolk,) and add- 
ed, that he was from St. Eustatius, upon which 
Mr. Latimer gave information to a small 
schooner privateer, at not more than twenty- 
four yards from them, and not a half mile from 
Cape Henry: by this deception. Captain Lind- 
say supposes, he escaped being taken. 

Captain Tucker, of the schooner Eunice of 
New Providence, reports that he was, on the 
29th last month, taken by a privateer schooner, 
called the Sans Culotte, commanded by Captain 
Farre, in the latitude 36, in 27 fathom water. 
That after being in possession of the privateer, 
the name of his schooner was erased from the 
stern, and a Mr. Hooper, of Cambridge, in the 
state of Maryland, was put on board as prize 
master, and he understood she was to be car- 
ried there and laid up in some creek, and that 
Mr. Hooper was to go to Philadelphia on some 
business- That whilst he was prisoner, both 
the privateer and the prize came into Hampton 
Road, and lay in Hawkin's Hole part of two 
days and two nights, and then sailed out on a 
cruise. He says that a Major-General, of New 
England, was on board the privateer, and acted 
as a marine officer, and a lieutenant in the ab- 
sence of Mr. Hooper. 

Mr. Hooper owned the schooner Eagle, and 
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ing classed under three heads of descriptions. 
1st All treaties made under the authority of. 
the United States. 2d. The laws of nations. 
Sdly. The constitution, and statutes of the 
United States, 

Treaties between independent nations, are 
contracts or bargains which derive all their 
force and obligation from mutual consent 
and agreement; and consequently, when once 
fairly made and properly concluded, cannot 
be altered or annulled by one of the pai-tles, 
without the consent and concurrence of the 
other. Wide is the difference between trea- 
ties and statutes— we may negotiate and 
make contracts with other nations, but we 
can neither legislate for them, nor they for 
us; we may repeal or alter our statutes, but 
no nation can have authority to vacate or 
modify treaties at discretion. Treaties, there- 
fore, necessarily become the supreme law of 
the land, and so they are very properly de- 
plied from this to Georgia anS Charleston as 
a packet. She was fitted originally from Cam- 
bridge. From every circumstance, Captain 
Tucker was of opinion, they would take vessels 
in the Bay of Chesapeake, as they lay along side 
one all night, but she proved to be an American 
vessel. 

Mr. Jefferson to Mr. Bawle, Enclosing the 
Above. 

Philadelphia, May 15, 1793. 

Sir: By the enclosed papers, you will per- 
ceive, there is reason to believe that certain 
citizens of the United States, have engaged in 
committing depredations on the property and 
commerce of some of the nations at peace with 
the United States. I have it in charge to ex- 
press to you the desire of the government, that 
you would take such measures for apprehending 
and prosecuting them as shall be according to 
law. I am not able to point out to you the in- 
dividuals against whom suggestions have been 
made, but take the liberty of referring you to 
Mr. Deblois and Mr. Sharpe Delany, who 
may give you information on the subject. I am, 
with great esteem, sir, your most obedient and 
most humble servant, Th. Jefferson. 

Mr. Rawle. 

Mr. Rawle to Mr. Baker. 

Sir: I have received information that a citi- 
zen of the United States, named Gideon Hen- 
field, late of Salem, Massachusetts, has arrived 
at this port in the quality of an officer of a pri- 
vateer, lately fitted out in Charleston, So. Caro- 
lina, on board a British vessel, taken as prize 
by the said privateer. 

As I have received orders to prosecute, in 
every instance, those who commit breaches of 
the neutrality, declared to exist on the part of 
the United States, during the present' war be- 
tween the European powers, it is my duty to 
request, that you will be pleased to summon Mr. 
Lewis Deblois to appear before you, and if he 
verifies the above information upon oath, to is- 
sue your warrant for apprehending the said 
Gideon Henfield, in order that he may be dealt 
with according to law. 

Yours, &c., W. Rawle. 

17 May, 1793. 

The following paper was certified from the 
department of state to be used on the trial: 

Marine Prancaise. — ^Libertfi, EgalitS. — ^An nom 
de la Rfipublique Francaise. 

Le Conseii Es6cntif provisoire de la R§pub- 
lique Francaise permet, par les prgsentes, 3, 
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Glared to be by the sixth article of the consti- 
tution. Whenever doubts and questions 
arise relative to the validity, operation or 
construction of treaties, or of any articles in 
them, those doubts and questions must be 
settled according to the maxims and princi- 
ples of the laws of nations applicable to the 
case. The peace, prosperity, and reputation 
of the United States, will always greatly de- 
pend on their fidelity to their engagements; 
and every virtuous citizen (for every citizen 
is a party to them) will concur in observing 
and executing them with honour and good 
faith; and that, whether they be made with 
nations respectable and important, or with 
nations weak and inconsiderable, our obliga- 
tion to keep our faith results from our hav- 
ing pledged it, and not from the character 
or description of the state or people, to 
whom, neither impunity nor the right of re- 
taliation can sanctify perfidy; for although 

de faire armer et 'Squipper en guerre un 

nommg le du port de ton- 

neaux, ou environ, actuellement au port de , 

avee, tel nombre de canons, boulets, et telle quan- 
tite'de poudres, plombs, et autres munitions de 
guerre et vivres qu'il jugera nScessaire pour le 
mettre en 6tat de courir sur les pirates, forbans, 
gens sans aveu, et §§n6ralement sur tons les 
ennemis de la RGpublique Francaise, en quelque 
lieu qu'il pourra les rencontrer, de les prendre 
et amener prisonniers avee leurs navires, armes, 
et autres objets dont ils seront saisis, a.' la 

charge, par ledit de se conformer aux 

Ordonnances de la Marine, aux Lois d^crfitSes 
par les Repr^sentans du Peuple Francais, et 
notamment a I'article IV. de la Loi dw 31 
Janvier, concernant le nombre d'hommes de- 
vant former son gquipage", de faire enregistrer 
les prfisentes Lettres au Bureau des Classes du 
lieu de son depart, d'y d6poser nn role, signS et 
certifiS du lui, contenant les noms et surnoms, 
age, lieu de naissance et demeure des gens de 
son equipage, et il son retour, de faire son 
^rapport pardevant TOflicier chargS de I'Admin- 
'istration des lasses, de ce qui se sera pass§ 
pendant son Voyage. 

Le Conseii Exficutif provisoire requiert tous 
Peuples, amis et allies de la RSpubliqiie Fran- 
caise et leurs agens, de donner audit 

toute assistance, passage et retraite en leurs 
ports avee sondit vaisseau et les prises qu'il 
aura pu faire, offrant d'en user de m6me en 
pareilles circonstances. Mande et ordonne aux 
Commandans des Batimens de I'Etat, de laisser 

librement passer ledit avee son vaisseau 

et ceux qu'il aura pu prendre sur I'ennemi, et 
de lui donner secours et assistance. 

Ne pourront, les prfisentes, servir que pour 

^ mois seulemeht, a. compter de la date de 

leur enregistrement. 

En. foi de quoi le Conseii ExScutif provisoire 
de la Rgpublique, a fait signer les pr6sentes Let- 
tres par le Ministre de la Marine, et y a fait 
apposer le sceau de la R6publique. 

DonnS a Paris le jour du mois d 

mil sept cent Tan de la Rgpublique 

Francaise. 

Nul. (Signg) Monyes, (L. S.) 
Par le Ministre de la Marine. 

Pour servir remodel. 
(Signg.) Cottrau. 

Department of State, to wit: 1 hereby certi- 
fy, that the aforegoing is one of the blank forms 
of commissions, issued by the French Republic, 
communicated to me officially by the Minister 
of France, In testimony whereof, I have 
caused my seal of office to be hereto affixed. 
Given under my hand, this first day of June, 
1793. Th. Jefferson. 
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perfidy may deserve chastisement, yet it can 
never merit imitation. 

2. As to the laws of nations— they are those 
laws by which nations are bound to regulate 
their conduct towards each other, both in 
peace and war. Providence has been pleased 
to place the United States among the na- 
tions of the earth, and therefore, all those 
duties, as well as rights, which spring from 
the relation of nation to nation, have de- 
volved upon us. We are with other nations, 
tenants in common of the sea— it is a high- 
way for all, and all are bound to exercise 
that common right, and use that common 
highway in the manner which the laws of 
nations and treaties require. On this occa- 
sion, it is proper to observe to you, gentle- 
men, that various circumstances and consid- 
erations now unite in m'ging the people of 
the United States to be particularly exact 
and circumspect in observing the obligation 
of treaties, and the laws of nations, which, 
as has been already remarked, form a very 
important part of the laws of our nation. 
I allude to the facts and injunctions speci- 
lied in the president's late proclamation; it 
is in these words: "Whereas, it appears that 
a state of war exists between Austria, Prus- 
sia, Sardinia, Great Britain, and the United 
Netherlands of the one pai-t, and France of 
the other, and the duty and interest of the 
United States, require that they should with 
sincerity and good faith, adopt and pursue a 
conduct friendly and impartial towards the 
belligerent powers: I have, therefore, thought 
fit by these presents, to declare the" disposi- 
tion of the United States to observe the 
conduct aforesaid towards these powers re- 
spectively, and to exhort and warn the citi- 
zens of the United States, carefully to avoid 
all acts and proceedings whatsoever, which 
may in any manner tend to contravene such 
disposition. I do hereby make known, that 
whosoever of the citizens of the United 
States, shall render himself liable to pun- 
ishment or forfeitui'e, under the law of na- 
tions, by committing, aiding, or abetting hos- 
tilities against any of the said powers, or 
by carrying to them those articles which 
are deemed contraband, by the modern usage 
of nations, will not receive the protection of 
the United States against such punishment 
or forfeiture; and further, that I have given 
instructions to those officers to whom it be 
longs, to cause prosecutions to be instituted 
against all persons who shall within the cog- 
nizance of the courts of the United States, 
violate the law of nations, with respect to 
the powers at war, or any of them." 

By this proclamation, authentic and official 
information is given to the citizens of the 
United States :~That war actually exists be- 
tween the nations mentioned in it: That they 
are to observe a conduct friendly and impar- 
tial towards the belligerent powers: That 
offenders will not be protected, but on the 
contraxy, prosecuted and punished. The law 
of nations, considers those as neutral nations 



"who take no part in the war, remaining 
fi'iends to both parties, and not favouring 
the arms of one to the detriment of the oth- 
er;" and it declares that a "nation, desirous 
safely to enjoy the conveniences of neutral- 
ity, is in all things to show an exact impar- 
tiality between the parties at war; for should 
he, when under no obligation, favour one to 
the detriment of the other, he cannot com- 
plain of being treated as an adherent and 
confederate of his enemy, of which no na- 
tion would be the dupe if able to resent it." 
The proclamation is exactiy consistent with 
and declaratory of the conduct enjoined by 
the law of nations. It is worthy of remark 
that we are at peace with all these bellig- 
erent powers not only negatively in having 
wai* with none of them, but also In a more 
positive and particular sense by treaties with 
four of them. 

By the first article of our treaty with 
France it is st^ulated that "there shall be a 
firm, inviolable and universal peace, and 
time and sincere friendship between his Most 
Christian Majesty, his heirs and successors, 
and the United States; and between the 
countries, islands, cities and towns situate 
under the jurisdiction of his Most Christian 
Majesty and of the United States, and the 
people and inhabitants of every degree, with- 
out exception of persons or places." By the 
first article of our treaty with the United 
Netherlands, it is stipulated that "there shall 
be a firm, inviolable and universal peace, and 
sincere friendship between their High Might- 
inesses, the Lords and States General of the 
United Netherlands and the United States 
of America, and between the subjects and 
inhabitants of the said parties, and between 
the countries, islands and places situate under 
the jurisdiction of the said United Nether- 
lands and the United States of America, their 
subjects and inhabitants of every degree, 
without exception of jyersons or places." The 
definitive treaty of peace with Great Britain 
begins with great solemnity, in the words 
following: "In the name of the most holy 
and undivided Trinity." By the seventh ar- 
ticle of this treaiy it is stipulated that "there 
shall be a firm and perpetual peace between 
his Britannic Majesty and the United States, 
and between the subjects of the one and the 
citizens of the other." By the first article of 
our treaty with Prussia it is stipulated that 
"there shall be a firm, inviolable and universal 
peace and sincere friendship between his Maj- 
esty, the King of Prussia, his heirs, suc- 
cessors and subjects on the one part, and the 
United States of America and their citizens 
on the other, without exception of persons or 
places." 

By the laws of nations, the United States, 
as a neutral power, are bound to observe the 
line of conduct indicated by the proclamation 
towards all the belligerent powers, and that 
although we may have no treaties with them. 
But with respect to France, the United. Neth- 
erlands, Great Britain and Prussia, the be- 
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fore-mentioned articles in our treaties with 
them, create additional obligations, to wit: 
all those obligations which result from ex- 
press compact and from national faith, mu- 
tually, explicitly and solemnly pledged. Sure- 
ly no engagements can be more wise and 
virtuous than those whose direct object is 
to maintain peace and to preserve large por- 
tions of the human race from the complicated 
evils incident to war. While the people of 
other nations do no violence or injustice to 
our citizens, it would certainly be criminal 
and wicked in our citizens, for the salce of 
plunder, to do violence and injustice to any 
of them. The president, therefore, has with 
great propriety declared "that the duty and 
interest of the United States require that 
they should, with sincerity and good faith, 
adopt and pursue a conduct friendly and im- 
partial towards the belligerent powers." A 
celebrated writer on the law of nations very 
justly observes that "as nature has given to 
man the right of using force only when it be- 
comes necessary for their defence, and the 
preservation of their rights, the inference is 
manifest that since the establishment of po- 
litical societies, a right so dangerous in its 
exercise no longer remains with private per- 
sons, except in those kind of rencontres, where 
society cannot protect or defend them. In 
the bosom of society, public authority, decides 
all differences of the citizens, represses vio- 
lence and checks the impulse of revenge. It 
woud be too dangerous to give every citizen 
the liberty of doing himself justice against 
foreigners, as every individual of a nation 
might involve it in a war, and how could 
peace be preserved between nations If it 
was in the power of every man to disturb it? 
A right of so great moment, the right of 
judging whether a nation has a real cause 
of complaint, whether its case allows of using 
force, and having recourse to arms; whether 
prudence admits; and whether the welfare of 
the state demands it; this right," he says, "can 
only belong to the body of the nation, or to 
the sovereign its representative. It is doubt- 
less one of those without which there can be 
no salutary government" It is on these and 
similar principles that whoever shall render 
liimself liable to punishment or forfeiture, un- 
der the law of nations, by committing, aiding 
or abetting hostilities forbidden by his coun- 
try, ought to lose the protection of his coun- 
try against such punishment or forfeitmre. 
But this is not all, it is not sufficient that a 
nation should only withdraw its protection 
from such offenders, it ought also to prose- 
cute and punish them. The same writer very 
justly remarks that "the nation or sover- 
■eign ought not to suffer 'the citizens to do 
any injury to the subjects of another state, 
much less to offend the state itself; and that 
not only because no sovereign ought to per- 
mit those who are under his command to 
violate the precepts of the law of nature 
which forbids all injuries, but also because 
nations ought to respect each other, to ab- 



stain from all abuse, from all injury, and, in 
a word, from everything that may be of 
prejudice to others. If a sovereign who might 
keep his subjects within the rules of justice 
and peace, suffers them to injure a foreign 
nation, either in its body or its members, he 
does no less injury to that nation than if he 
injured them himself. In short, the safety 
of the state and tliat of buman society re- 
quire this attention from every sovereign. If 
you let loose the reins of your subjects against 
foreign nations, these will behave in the 
same manner to you, and instead of that 
friendly intercourse which nature has estab- 
lished between all men we should see nothing 
but one nation robbing another." The re- 
spect which every nation owes to itself im- 
poses a duty on its government to cause all 
its laws to be respected and obeyed, and that 
not only by its proper citizens, but also by 
those strangers who may visit and occasion- 
ally reside within its territories. There is 
no principle better established than that aU 
strangers admitted into a country, are, dur- 
ing their residence, subject to the laws of it; 
and if they violate the laws they are to be 
punished according to the laws; the design 
of pains and penalties being to render the 
laws respected and to maintain order and 
safety. Hence, it follows that the subjects 
of belligerent powers are boxmd, while in this 
country, to respect the neutrality of it, and 
are punishable in common with our own cit- 
izens for violations of it, within the limits 
and jurisdiction of the United States. It is 
to be remembered, that every nation is, and 
ought to be, perfectly and absolutely sov- 
ereign within its own dominions, to the en- 
tire exclusion of all foreign power, inter- 
ference and jurisdiction, whether attempted 
by a foreign prince, or by his subjects, with 
or without his order." "It is a manifest con- 
sequence of the liberty and independence of 
nations, that all of them have a right to be 
governed as they think proper, and that 
none have the least authority to interfere 
in the government of another state. Of all 
the rights that can belong to a nation, sov- 
ereignty is doubtless the most precious, and 
that which others ought the most scrupulous- 
ly to respect, if they would not do it an in- 
jury." These are general principles— the laws 
to which they apply are numerous, and need 
not be particularized in detail— on the pres- 
ent occasion, it will be sufficient to lead your 
attention to one or two, wbich will serve to 
explain the reason and extent of these prin- 
ciples. "The right of levying soldiers is a 
sovereign right belonging only to the nation. 
No foreign power can lawfully exercise it 
without permission, nor without previous 
permission can such attempts be otherwise 
regarded, than as improper interferences 
with the sovereignty of the country; on this 
head the law of nations is explicit It de- 
clares. That the right of levying soldiers be- 
longs solely to the nation: this important 
power is the appendage of the sovereign; It 
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makes a part of the supreme prerogative. No 
person is to enlist soldiers in a foreign coun- 
try without the permission of the sovereign. 
They who undertake to enlist soldiers in a 
foreign country, without the sovereign's per- 
mission, or alienate the subjects of another, 
violate one of the most sacred rights both of 
the prince and the state; it is a crime punished 
with great severity in every policied state. 
Foreign recruiters are hanged immediately, 
and very justly, as it is not to be presumed, 
that their sovereign ordered them to com- 
mit the crime; and if he did, they ought not 
to have obeyed his order, their sovereign hav- 
ing no right to command what is contrary to 
the law of nature; usually they who have 
practised seduction only are severely punish- 
ed. But if it appears that they acted by or- 
der of the sovereign, such a proceeding in a 
foreign sovereign is justly considered as an 
injury, and as a sufficient cause for declaring 
war against him, unless he condescends to 
make suitable reparation." 

From the observations which have been 
made, this conclusion appears to result, viz.: 
Tliat the United States are in a state of neu- 
trality relative to all the powers at war, and 
that it is their duty, their interest, and their 
disposition to maintain it: that, therefore, 
they who commit, aid, or abet hostilities 
against these powers, or either of them, of- 
fend against the laws of the United States, 
and ought to be punished; and consectuently, 
that it is your duty, gentlemen, to Inquire 
into and present all such of these offences, 
as you shall find to have been committed 
within this district What acts amount to 
committing or aiding, or abetting hostilities, 
must be determined by the laws and approv- 
ed practice of nations, and by the treaties 
and other laws of the United States relative 
to such cases. I doubt the expediency of an- 
ticipating such eases, and endeavouring now 
to distinguish acts which do, from others 
which do not, involve the criminality in 
question. Singular cases may arise.— If, in 
the course of yoiu* inquiries, you should ex- 
perience difficulties, the attorney general and, 
if necessary, the court, will assist you. 

Before I dismiss this subject, it cannot be 
improper to remark, that a state of neu- 
trality leaves us perfectly at liberty to ex- 
ercise every humane, benevolent, and friend- 
ly office towards the powers at war and their 
subjects; and to continue our usual com- 
merce with them, excepting only those 
offices and that kind of trade, which may 
be designed and calculated to give to one 
party a military preponderancy to the detri- 
ment of the others. While we contemplate 
with anxiety and regret the desolation and 
distress which a war so general and so in- 
flamed will probably spread over more than 
one counti'y, let us with becoming gratitudfe 
wisely estimate and cherish the peace, lib- 
erty, and safety with which the Divine 
Providence has been pleased so liberally to 
bless us. By the favour of Heaven, we 



this day enjoy a degree of prosperity un- 
known to any other nation in the world- 
let it be among our enjoyments to render 
our happiness instrumental in alleviating 
the misfortunes to which many have al- 
ready been, and more wUl yet be, reduced 
by tiiose national contentions— in a word- 
let us be faithful to all— kind to aU— but let 
us also be just to ourselves. 

The people of the United States have ex- 
hibited too many proofs of virtue and in- 
telligence, to leave room to doubt their con- 
tinuing to be so guided by their usual in- 
tegrity and good sense— but in every nation 
individuals will always be found who, im- 
pelled by avarice or ambition, or by both, 
will not hesitate to gratify those passions at 
the expense of the blood and tears even of 
those who are free from blame. Such men 
are to be resti'ained only by fear of punish- 
ment. There is, however, another consider- 
ation connected with the subject which mer- 
its much attention. It is natural in all con- 
tests, even for the best men, to take sides, 
and wish success to one party in pref- 
erence to the other; om- wishes and partiali- 
ties becoming inflamed by opposition, often 
cause indiscretions, and lead us to say and 
to do things that had better have been omit- 
ted. It is not certain that the irritability of 
the belligerent powers, combined with some 
indiscretions on our part, will not involve 
us in war with some of them. Prudence 
directs us to look forward to such an event, 
and to endeavour not only to avert, but also 
to be prepared for it. Among our prepara- 
tions, there can be none more important than 
union and harmony among ourselves. It is 
very desirable, that such an event do not 
find us divided into parties, and particularly 
into parties in favour of either foreign na- 
tion. Should this be the case, our situation 
would be dangerous as well as disgraceful. 
While blessed with union in sentiments and 
measures relative to national objects, we 
shall have little fear; and, therefore, it is 
sincerely to be wished that our citizens will 
cheerfully and punctually do their duty to 
every other nation, but at the same time 
carefully avoid becoming partisans of any of 
them. There is not a history of any nation 
which does not record the mischiefs they 
experienced from such parties, and they 
rarely present us with an instance of a na- 
tion being conquered and subjugated, with- 
out the detestable aid of its own degenerate 
or deluded citizens. Nothing is more cer- 
tain than, that if such parties should arise 
among the people, they will find their way 
into every department of government, and 
cai'ry distrust and discord with them— dark 
and dreary would then be the prospect be- 
fore lis, and we should in vain look for the 
speedy return of those happy days, when 
the government was peacefully, wisely and 
prosperously administered, under the care 
and auspices of a patriot, in whom the 
United States have by repeated unanimity 
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in their- suffrages, manifested a degree of 
confidence, no less reputable to tlteir own 
wisdom and virtue than to his. But, if 
neither integrity nor prudence on our part 
should prove sufficient to shield us from war, 
we may then meet it with fortitude, and a 
firm dependence on the- Divine protection; 
whenever it shall become impossible to pre- 
serve peace by avoiding offences, it will be 
our duty to refuse to pm-chase it by sacri- 
fices and humiliations, unworthy of a free 
and magnanimous people, either to demand 
or submit to. The subject presented by the 
proclamation, apfSeared to me to be highly 
interesting, and I thought it useful to treat 
it with much plainness, as well as latitude. 
I was aware that I was treading on delicate 
ground; but as the path of my duty led 
over it, it was incumbent on me to proceed. 

On the third branch of the laws of the 
United States, viz: theu: constitution and 
statutes, I shall be concise. Here, also, one 
great unerring principle, viz: the will of the 
people, will take the lead. The people of 
the United States, being by the grace and 
favour of Heaven, free, sovereign and inde- 
pendent, had a right to choose* the form of 
national govei'nment which they should 
judge most conducive to their happiness and 
safety. They have done so, and have or- 
dained and established the one which is 
specified in their great and general com- 
pact or constitution— a compact deliberately 
formed, maturely considered, and solemnly 
adopted and ratified by them. There is not 
a word in it but what is employed to ex- 
press the will of the people; and what 
friend of his country, and the liberties of it, 
will say that the will of the people is not to 
be observed, respected and obeyed? To this 
general compact every citizen is a party, and 
consequently, every citizen is bound by it. 
To oppose the operation of this constitution 
and of the government established by it, 
would be to violate the sovereignty of the 
people, -and would justly merit reprehension 
and punishment The statutes of the United 
States, constitutionally made, derive their 
obligation from the' same source, and must 
bind accordingly. Happy would it be for 
manktud, and greatly would it promote the 
cause of liberty and the equal rights of men, 
if the free and popular government which 
from time to time may result, should be so 
constructed, so balanced, so organized and 
administered, as to be evidently and emi- 
nently productive of a higher and more 
durable degree of happiness than any of the 
other forms. It is not sufficient to tell men 
by a bill of rights, that they are free, that 
they have equal rights, and that they are 
entitled to be protected in them; men will 
not believe they are really free, while they 
experience oppression— they do not think 
their title to equal rights realized imtilthey 
enjoy them; nor will they esteem that a 
good government, whatever may be its 
name, which does not uniformly, impartially 
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and effectually protect them. The more free 
the people are, the more strong and efficient 
ought their government to be, and for this 
plain reason, that it is a more arduous task 
to make and keep up the fences of law and 
justice about twenty rights than about five 
or six; and because it is more difficult to 
fence against and restrain men who are un- 
fettered, than men who are in yokes and 
chains. Being a free people, we are gov- 
erned only by laws, and those of our own 
making— these laws are rules for regulating 
the conduct of individuals, and are estab- 
lished according to, and in pursuance of that 
contract which each citizen has made with 
the rest, and all with each. He is not a 
good citizen who violates his contract with 
society; and when society execute their 
laws, they do no more than what" is neces- 
sary to constrain Individuals to perform that 
contract, on the due operation and observ- 
ance of which the common good and welfare 
of the community depend; for the object of 
it is to secure to every man what belongs 
to him, as a member of the nation; and by 
increasing the common stock of property, to 
augment the value of his share In it Most 
essentially, therefore, is it the duty and in- 
terest of us all, that the laws be obsa*ved, 
and irresistibly executed. I might now pro- 
ceed to call your attention to certain stat- 
utes which merit particular attention, and 
it would not be difficult to place them in 
points of view, in which their importance to 
the public would appear in strong lights— 
but having already detained you so long, 
and these subjects not being new to you, 
I will forbear enlarging on them on the 
present occasion. The manner in which you 
are to fulffi the duties now incumbent on 
you, Is specified in the oath you have taken. 
The experience of ages commends the insti- 
tution of grand jm-ies; it has merited and 
received constant encomiums, and I trust 
gentlemen, tliat your conduct on this and 
similar occasions, will afford new proofs of 
its utility and exceUence.2 

Charge of Judge WILSON, as president of 
a special court of the United States, for the 
Middle circuit and Pennsylvania disti-ict, 
holden at the court house, in the city of 
Philadelphia, on the 22d day of July, 1793, 
to the grand jury of said court: 

Gentlemen of the Grand Jury: It is my 
duty to explain to you the very important 
occasion on which this court is specially 
convened, and to state the points of law not 
less important to the application of which 
that occasion gives rise. 

To the judge of the Pennsylvania district 
information was given oh oath, that certain 

2 This charge, though not delivered to the par- 
ticular grand jury by whom "the bill against 
Henfield was found, was prepared for the pur- 
pose of settling the law generally as applying to 
the class of offenders, of whom Henfield was 
one, and in this light it is here introduced. 



HENFIELD (Case No. 6,360) 



[11 Fed. Cas. page 1106] 



citizens of the United States liad acted in 
several capacities as officers on board an 
armed scliooner, said to be commissioned 
by France as a cruiser or private sbip-of- 
war; and witii otbei-s on board that sclioon- 
er did capture and make prize of several 
ships or vessels belonging to his Britannic 
Majesty, and otherwise assist in an hostile 
manner in annoying the commerce of the 
subjects of his said Britannic Majesty, who 
is at peace with the United States, contrary 
to their duty as citizens of the United 
States. On receiving tliis information the 
judge issued his warrant for apprehending 
the persons against whom complaint was 
made, that they might answer for their 
doings in the premises, and be dealt with 
according to law. That legal proceedings in 
this and some other business might be had 
speedily, one of the judges of the supreme 
court of the United States and the judge 
of the Pennsylvania district issued their 
warrant, directing that on this day, and at 
this place a special session of the circuit 
court for this district should be held, and 
that grand and traverse jurors should be 
summoned to attend it. As the court how- 
ever is authorized generally to try criminal 
causes, if any other crimes or ofEences cog- 
nizable in it be laid before you or are in 
your knowledge, it is your duty to present 
them. But to the business to which you 
have been particularly called, and to articles 
intimately connected with it, I shall confine 
the remarks which I have to give you in 
charge. I introduce them by noticing, with 
pleasure, the near and endearing relation be- 
tween the freedom and the dignity of man. 
In governments unfavourable to both, trea- 
ties and the construction of treaties are 
numbered among the arcana imperii, the 
secrets of empire, enclosed within the cab- 
inets of princes and secluded from the judg- 
ment of the citizens, whose lives and for- 
tunes however they chiefly affect; under our 
national constitution, treaties compose a 
portion of the public and supreme law of 
the land, and for their construction and en- 
forcement are brought openly before the 
tribunals of our country. Of those tribunals 
juries form an essential part; under the 
construction given by those juries, treaties 
will suffer neither in their importance nor 
in their sanctity. 

"Sapientissima res tempus"— says the pro- 
found Bacon in one of his aphorisms, con- 
cerning the augmentation of the sciences- 
time is the wisest of things. If the qualities 
of the parent may be expected in the off- 
spring, the common law, one of the noblest 
births of time, may be pronounced the 
wisest of laws. This expression, says a 
great lawyer (Pinch, Law, 74, 75), is not 
new and strange, or barbarous and peculiar 
to England. It is the proper term for other 
law^ also. Euripides mentions the common 
laws of Greece; and Plato defines common 
law to be that, which being taken np by 



the common consent of a country, is called 
law. In another place the same illustrious 
philosopher names it the golden and sacred 
rule of reason which we call "Common 
Law." To the common law of England, 
however, the phrase is often peculiarly ap- 
propriated. Of this common law, the an- 
tiquity is imquestionably very high. But 
the precise era of its commencement, and the 
several springs from which it originally 
flowed, it is very difficult, if not altogether 
impracticable to trace. One reason for this 
may be drawn from the very nature of a 
system of common law. As it is accommo- 
dated to the situation and circumstances of 
the people; and as that situation and those, 
circumstances insensibly change, a propor- 
tioned variation of laws insensibly takes 
place; and it becomes impossible to ascer- 
tain the period when this change began, or 
to mark the different steps of its progress. 

It might be amusing and instructive, but 
at this time it would be improper, to sketch 
the general outlines of the system through 
the government of the Saxons down to the 
conquest of the Normans. Suffice it to ob- 
serve, and the observation is important, that 
the common law, as now received in Amer- 
ica, bears, in its principles and in many of 
its more minute particulars, a stronger and 
a fairer resemblance to the common law as 
it was improved under the former, than to 
that law as it was disfigured under the lat- 
ter. The accommodating principle of a 
system of common law will adjust its im- 
provement to every grade and species of 
improvement (Fortes, 257, 264), in conse- 
quence of practice, commerce, observation, 
study or refinement As the science of leg- 
islation is the most noble, so it is the most 
slow and difficult of sciences. "Willing to 
avail itself of experience, it receives addi- 
tional improvement from every new situa- 
tion to which it arrives; and in this manner 
attains, in the progress of time, higher and 
higher degrees of perfection, resulting from 
the accumulated wisdom of ages. On some 
occasions the spirit of a, system of common 
law is accommodating; but on others its 
temper is decided and firm. The means are 
varied according to times and circumstan- 
ces, but its great ends are kept steadily and 
constantly- in view. How effectually has 
the spirit of liberty animated this system in 
all the vicissitudes, revolutions and dangers 
to which it has been exposed! In matters 
of a civil nature the common law works it- 
self pure by rules drawn from the fountain 
of justice. In matters of a political nature 
it works itself pure by rules drawn from 
the fountain of freedom. It was this spirit 
which dictated the frequent and formidable 
demands on the Norman princes, for the 
complete restoration of the Saxon jurispru- 
dence. It was this spirit which, in Magna 
Charta, manifested a strict regard to the 
rights of the Commons as well as those of 
the Peers. It was this spirit which ex- 
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tracted sweetness from all the bitter conten- 
tions between the rival bouses of York and 
Lancaster. It was this spirit which pre- 
served England from the haughtiness of the 
Tudors and from the tyranny of the Stuarts. 
It was this spirit which rescued the states 
of America from the oppressive claims and 
from all the mighty efforts made to enforce 
the oppressive claims of a British parlia- 
ment The common law, says my Lord Coke 
(Calvin's Case, 7 Coke, 1), is a social system 
of jurisprudence. She receives other laws 
and systems into a friendly correspondence; 
and associates to herself those who can give 
her information, or advice, or assistance. 
Does a contract bear a peculiar reference to 
the local laws of any particular foreign 
country? By the local laws of that for- 
eign country the common law will direct 
the contract to be interpreted and adjusted. 
Does a mercantile question occur? She 
determines it by the law of merchants. 
Does a question arise before her, which 
properly ought to be resolved by the law of 
nations? By that law she will decide the 
question. For that law in its full extent is 
adopted by her. The infractions of that 
law form a part of her code of criminal ju- 
risprudence. 4 Bl. Comm. 67. 

In our present business, gentlemen, this 
great subject deserves a full and a pointed 
illustration. Such as it is in my power, on 
a short notice, to give, I now proceed to lay 
before you. The law of nature when ap- 
plied to states or political societies, receives 
a new name, that of the law of nations. 
But though it receives a new appellation, it 
retains unimpaired its qualities and its pow- 
ers. The law of nations as well as the law 
of nature, is of obligation indispensable. 
The law of nations as well as the law of na- 
ture is of "origin divine." There are, it is 
true, laws of nations— perhaps it is to be 
wished that they were designated by an- 
other name— there are laws of nations 
* which are founded alfogeiher on human 
consent; of this kind are national treaties. 
But the municipal laws of a state are not 
more distinct from the law of nature than 
those consentual laws of nations are in their 
source and power distinct from the law' of 
nations properly so called. Indeed those 
consentual laws of nations are not less con- 
trolled by the law of nations properly so 
called, than municipal laws are controlled 
by the law of nature. The law of nations 
is the law of states and sovereigns. On 
states and sovereigns it is obligatory in the 
same manner and for the same reasons, as 
the law of nature is obligatory upon indi- 
viduals, tlniversal and unchangeable is 
the obligation of both. How great, how im- 
portant, how interesting are these truths! 
They announce to a free people how solemn 
their duties are! If a practical knowledge 
and a just sense of those duties were dif- 
fused universally among the citizens, how 
beneficial and lasting would the fruits be! 



It seems to have been thought that the law 
of nations respects and regulates their con- 
duct only in their intercourse with each oth- 
er. A very important branch of this law 
containing the duties which a nation owes 
to itself, has in a great measure escaped at- 
tention. Of a state, as well as of an indi- 
vidual, self-preservation is a primary duty. 
To love and to deserve an honest fame is 
another duty of a state as well as of a man. 
To a state as well as to a man, reputation 
is a valuable and an agreeable possession. 
It represses hostility and secures esteem. 
In transactions with other nations, the dig- 
nity of a state should never be permitted to 
suffer the smallest diminution. Need it be 
mentioned here, that happiness is the cen- 
tre to which states as well as men are uni- 
versally attracted! To consult its own hap- 
piness, therefore, is the duty of a nation. 
When men have formed themselves into a 
political society, they may reciprocally en- 
ter into particular engagements and con- 
tract new obligations in favour of the com- 
munity or of its members. But they can- 
not, by this union, discharge themselves 
from any duties which they previously owed 
to those who form a part of the political as- 
sociation. Under all the obligations due -to 
the universal society of the human race, the 
citizens of a state still continue. To this 
universal society it is a duty that each na- 
tion should contribute to the welfare, the 
perfection and the happiness of the others. 
If so, the first degree of this duty is to do 
no injury. Among states as well as among 
men, justice is a sacred law. This sacred 
law prohibits one state from exciting dis- 
turbances in another, from depriving it of 
its natural advantages, from calumniating 
its reputation, from seducing its citizens, 
from debauching the attachment of its al- 
lies, from fomenting or encouraging the 
hatred of its enemies. Vatt. Law Nat. 127. 
But nations are not only prohibited from do- 
ing evil, they are also commanded to do 
good to one another. On states as well as 
individuals the duties of humanity are 
strictly incumbent; what each is obliged to 
perform for others, from others it is enti- 
tled to receive. Hence the advantage as 
well as the duty of humanity- It may be 
uncommon, but it is unquestionably just 
to say, that nations ought to love one an- 
other. From the pure source of benevo- 
lence the offices of humanity ought to flow. 
By a nation these enlarged and elevated vir- 
tues should be cultivated with peculiar as- 
siduity and ardour; of an individual, how- 
ever generous his disposition may be, the 
sphere of exertion is frequently narrow; 
but of a nation this sphere is comparatively 
boimdless. By exhibiting a glorious exam- 
ple in her constitution, in her laws, and in 
the administration of her constitution and 
laws, she may diffuse instruction, she may 
diffuse reformation, she may diffuse happi- 
ness over the whole terrestrial globe. These 
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maxims of national law, though the sa- 
cred precepts of nature, and of nature's God, 
have been too often unlinown and unac- 
knowledged by nations. Even where they 
have been known and acknowledged, their 
calm still voice has been drowned by the 
clamours of ambition and by the thunder of 
war. 

Is it then unnecessary or improper here 
to say, peace should be deemed the basis of 
the happiness of nations, "peace on earth!" 
This is a patriotic as well as an angelic 
wish. But with war and rumours of war 
our ears in this imperfect state of things 
are still assailed. Into this unnatural state 
ought a nation to suffer herself to be drawn 
without her own act, or the act of him or 
them, to whom for this purpose she has dele- 
gated her power? Into this unnatural 
state should a nation suffer herself to be 
drawn by the unauthorized, nay by the un- 
licensed conduct of any of her citizens? 
These, gentlemen, are questions to which 
you are now called to give the closest and 
deepest attention. That a citizen, who in 
our state of neutrality, and without the au- 
thority of the nation, takes an hostile part 
with either of the belligerent powers, vio- 
lates thereby his duty, and the laws of his 
country, is a position so plain as to require 
no proof, and to be scarcely susceptible of a 
denial. 

Under the treaty of amity and commerce 
between the United States and France, it 
may be made a question, whether the pri- 
vateers of that power have a right to "fit 
out their ships in our ports." This ques- 
tion arises from the twenty-second article 
of that treaty. "It shall not be lawful for 
any foreign privateers, not belonging to the 
subjects of his Most Christian Majesty, nor 
citizens of the United States, who have com- 
missions from any other prince or state in 
enmity with either nation to fit out their 
ships in the ports of either the one or the 
other of the aforesaid parties." It may be 
alleged, that this prohibition against fitting 
the ships of privateers belonging to any oth- 
er nation implies a permission to fit the 
ships of privateers belonging to France. — 
But this inference cannot justly be drawn. 
If, by a promise made to one person, I re- 
strain myself from lending money to any 
others, I am not surely by that restraining 
engagement, obliged to lend my money to 
him. It may be convenient, it may be nec- 
essary for me to reserve its application ex- 
clusively for my own purposes. In the 
same manner, by a stipulation, that in a 
war between France and Britain, we will 
not lend the use of our ports to the priva- 
teers of the latter, we are by no means 
obliged to lend it to those of the former. 
It may be convenient, it may be necessary 
for us to refuse it to both. True it is, that 
by the treaty we are obliged to refuse it to 
Britain, and this to one of the parties was 
probably an important object. But it re- 



mains in our option whether we will or will 
not grant it to France. Both the nations 
which made this treaty, might have the 
most unexceptionable, nay, the most com- 
mendable motives for reserving to them- 
selves this option. France, particularly, 
might have the strongest reasons for refus- 
ing to bind herself, at all events, to permit 
even the United States to fit out in her ports 
privateers against any nation however unit- 
ed to her by compact, with which the Unit- 
ed States might be at war. This option, 
perhaps with France a favourite one, each 
of the parties to the treaty reserved the 
power of making. This option our nation, 
or its representatives for that purpose, have 
not yet made. This option private citizens 
are certainly unauthorized and unwarrant- 
ed to make. Private citizens, therefore, as- 
sisting in a business of this kind, offend the 
law, and for their offences are amenable to 
the justice of the nation. If you know of 
any such, it is your duty to present them 
here. 

In some instances citizens may be account- 
able for the conduct of their nation. In 
other instances the nation may be accounta- 
ble for the conduct of its citizens. It is im- 
possible indeed that even in the best regu- 
lated state, the government should be able 
to superintend the whole behaviour of all 
the citizens and to restrain them within the 
precise limits of duty and obedience (Vatt. 
Law Nat. 144); it would be unjust, there- 
fore, immediately to impute to the nation 
the faults or offences which its members 
may commit. In every state, disorderly 
citizens are unhappily to be found. Let 
such be held responsible, when they can be 
rendered amenable for the consequences of 
their crimes and disorders. If the offended 
nation have the criminal in its power, it may 
without difficulty j>unish him, and oblige 
him to make satisfaction. Vatt. Law Nat. 
145. When the offending citizen escapes 
into his own country, his nation should 
oblige him to repair the damage, if repara- 
tion can be made, or should punish jhim ac- 
cording to the measure of his offence. Vatt. 
Law Nat 75; Burrows, 1480; 4 Bl. Comm. 
6S. 69. If the nation refuse to do either, it 
renders itself in some measure an accom- 
plice in the guilt, and becomes responsible 
for the injury. Vatt. Law Nat. 145. To 
what does this responsibility lead? To re- 
prisal certainly (Vatt. Law Nat. 251); and 
if so, probably to war (Id. 2; 4 Bl. Comm. 
68, 69). And should the fortunes or the lives 
of millions be placed in either of those pre- 
dicaments by the conduct of one citizen, or 
of a few citizens? Vatt Law Nat 2, 89. 
Humanity and reason say no. The consti- 
tution of the United States says no. Id. 2, 
89. By that constitution, many great pow- 
ers are vested in the first executive magis- 
trate: others are vested in him, "by and 
with the advice and consent of the senate." 
But neither he, nor he and they in conjunc- 
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tion, can lift up the sword of the United 
States. Congress alone have power to de- 
clare war, and to "grant letters of marque 
and reprisal." Who indeed should have the 
power to declare war but these, as the im- 
mediate representatives of those who must fur- 
nish the blood and treasure upon which war 
depends? With regard to this very inter- 
esting power, the constitution of the .United 
States renews the principles known and 
practised in England before the conquest 
This indeed may be reckoned one of the 
chief differences between the government 
of the Saxons and that of the Normans. In 
the former, the power of peace and war 
was invariably possessed by the Witten- 
agemote ^Miliar, Bug. Const 305), and was 
regarded as inseparable from the allodial 
condition of its members. In the latter, it 
was transferred to the king; and this 
branch of the feudal system, which was ac- 
commodated perhaps to the depredations 
and internal commotions prevalent in that 
rude period, has remained in subsequent 
ages, when from a total change of manners, 
the circumstances by which it was recom- 
mended, have no longer any existence. 
There is, by the way, a pleasure in reflect- 
ing on such important renovations of the 
venerable Saxon government; and in dis- 
covering that our national constitution is 
rendered illustrious by the antiquity, as 
well as by the excellence of some of its lead- 
ing principles. 

The principle now under our viejv was 
urged as one reason why this constitution 
should be adopted by Pennsylvania: if urged 
with propriety then, it may be urged with 
propriety now. For what was then adopted, 
ought now to be supported. "This system 
will not hurry us into war. It is calculated 
to guard against it It will not be in the 
power of a single man or a single body of 
men to involve us in such distress. For 
the important power of declaring war is 
vested in the legislature at large,— This dec- 
laration must be made with the concurrence 
of the house of representatives. From this 
circumstance we may draw a certain con- 
clusion, that nothing but our national in- 
terest will draw us into a war." I cannot 
forbear on this occasion, the pleasure of men- 
tioning to you the sentiments of the great and 
benevolent man, whose works I have already' 
quoted (]Mr. Neckar), who has addressed this 
country in language important and applicable, 
in the sti-ictest manner, to its situation, and 
to the present subject Speaking of war, and 
the great caution that all nations ought to use, 
in order to avoid its calamities— "And you, 
rising nation," says he, "whom generous ef- 
forts have freed from the yoke of Europe! 
Let the universe be struck with still greater 
reverence at the sight of the privileges you 
have acquired, by seeing you continually em- 
ployed for the public felicity. Do not offer it 
as a sacrifice at the unsettled shrine of politi- 
cal Ideas, and of the deceitful combinations 
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of warlike ambition: avoid, or at least delay, 
participating in the passions of our hemi- 
sphere; make your own advantage of the 
knowledge which experience alone has given 
to our old age, and preserve for a long term, 
the simplicity of childhood; in short, honour 
human nature by showing, that when left to 
its own feelings, it is still capable of those 
virtues that maintain public order, and of 
that prudence which ensures public tranquil- 
lity." Deb. Oonv,. Pa. 434. On this great 
subject of peace and war, the voice of all 
France is responsive to the language of our 
national constitution. "When the interestuig 
question was before her national assembly, its 
deliberations, we are told, were watched with 
anxiety by countless thousands. All Paris 
was in agitation, and when the decree was 
pronounced, that the lives and fortunes of 
twenty-five millions of men should not be at 
the disposal of a single individual, there was 
a shout of acclamation raised, which reached 
from the garden of the Tuileries to the ex- 
tremest province of Fmnce." Can we be- 
lieve, for a moment, that this generous nation 
would wish to bereave us of a security, which 
they themselves so highly and so justly prize? 

On July 27, 1793, the foUowhig indictment 
was returned by the grand jury: 

At a special circuit court of the United 
States for the Middle circuit and the Pennsyl- 
vania district, holden at the city of Philadel- 
phia, in the district aforesaid, on the twenty- 
second day of July, in the year of our Lord 
one thousand seven hundred and ninety- 
three, the grand inquest for the United 
States, in the Middle chrcuit of the said 
United States, and in the district of Penn- 
sylvania, upon their respective oaths and 
affirmations, present: That, whereas, an 
open and notoriously public war for a long 
time hath been, and yet is, by sea and by 
land, had, carried on, and prosecuted, be- 
tween the Republic of France and the King 
and people of Prussia, the King and people 
of Sardinia, the King of Hungary his sub- 
jects and people, the King and people of 
Great Britain, and the States General of the 
United Netherlands and their subjects, dur- 
ing aU which time a treaty of amity and 
commerce was, and still is, in force between 
the said States General of the United Neth- 
erlands and the United States of America, 
whereby it is, among other things, provided 
that there shall be a firm, inviolable, and 
universal peace and sincere friendship be- 
tween theh* High Mightinesses the Lords the 
said States General of the United Nether- 
lands and the United States of America, and 
between the subjects and inhabitants of the 
said parties,, and between the countries, is- 
lands, cities, and places situated under the 
jurisdiction of the said United Netherlands 
and the said United States of America, their 
subjects and inhabitants of every degree, 
without exception of persons or places: 
And, whereas, by the constitution ordained 
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and established for the said United States of 
America it is, among other things, provided 
that all treaties made, or which shall he 
made under the authority of the said United 
States, shall be the supreme law of the land; 
and, whereas, at the time of the said war, 
by vu'tue of a certain commission and cer- 
tain lettei-s of marque and reprisal granted 
by the Republic of France, a certain ship-of- 
war called the Citizen Genet was, among 
others, set out and equipped, of which a citi- 
zen of the said Republic of France was com- 
mander, with several other French citizens, 
to the number of fifty persons, in a warlike 
manner, to take and destroy the ships, goods, 
and moneys of the King and people of Prus- 
sia, the King and people of Sardinia, the 
King of Hungary his subjects and people, 
and the King and people of Great Britain, 
and especially of the United Netherlands 
and the subjects thereof, and against them 
to wage war on the high seas, and within 
the jurisdiction of this court,~Gideon Hen- 
field, late of the district aforesaid, yeoman, 
being an inhabitant of the said United 
States of America, well knowing the prem- 
ises, and intending and contriving, and with 
all his strength pui'posing to interrupt, de- 
stroy, and break the said firm, inviolable 
and imiversal peace and sincere friendship 
aforesaid between the said United Nether- 
lands and the said United States of America, 
on the fifth day of May, in the year of our 
Lord one thousand seven hundred and nine- 
ty-three, with force and arms, on the high 
seas, and within the jurisdiction af this 
court, unlawfully and maliciously did inter- 
inipt, destroy, and break the said firm, in- 
violable, and universal peace and sincere 
friendship between the said United Nether- 
lands and the said United States of America; 
and that he, the said Gideon Henfield, so be- 
ing an inhabitant of the said United States 
of America, on the same day and year afore- 
said, on the high seas aforesaid, and within 
the jurisdiction of this court, and being a 
prize-master on board the said ship-of-war, 
unlawfully and maliciously sailed and 
cruised to several maritime places within the 
jurisdiction aforesaid, by force and arms to 
take the ships, goods, and moneys of the 
King and people of Prussia, the King and 
people of Sardinia, the King of Hungary his 
subjects and people, the King and people of 
Great Britain, and especially of the said 
States General of the United Netherlands, to 
the evil example of all others in like case 
offending, against the treaty aforesaid, 
against the laws of the said United States 
in such case made and provided, against the 
said constitution of the United States of 
America, and against the peace and dignity 
of the said United States. 

And the grand inquest aforesaid, upon 
their respective oaths and affirmations afore- 
said, further present:— That, whereas, an 
open and notoriously public war for a long 
time hath been, and yet is, by sea and by 



land, had, carried on, and prosecuted, be- 
tween the Republic of France and the King 
and people of Prussia, the King and people 
of Sardinia, the King of Hungary his sub- 
jects and people, the King and people of 
Great Britain, and the States General of the 
United Netherlands and their subjects, dur- 
ing all which time a treaty of amity and 
commerce was, and still is, in force between 
the said King of Prussia and the United 
States of America, whereby it is, among 
other things, provided that there shall be a 
firm, inviolable, and universal peace and sin- 
cere friendship between his Majesty the 
King of Prussia, his heirs, successors, and 
subjects, on the one part, and the said 
United States of America and their citizens 
on the other, without exception of persons or 
places: And, whereas, by the constitution 
ordained and established for the said United 
States of America it is, among other things, 
provided that all treaties made, or which 
shall be made, under the authority of the 
said United States, shall be the supreme law 
of the land; and, whereas, at the time of 
the said war, by virtue of a cra:tain com- 
mission and certain letters of marque and re- 
prisal granted by the Republic of France, a 
certain ship-of-war, called the Citizen Genet, 
was, among others, set out and equipped, of 
which a citizen of the said Republic of 
France was commander, with several other 
French citizens, to the number of fifty per- 
sons, in a warlike manner, to take and de- 
stroy the ships, goods, and moneys of the 
King and people of Sardinia, the King of 
Hungary his subjects and people, the King 
and people of Great Britain, the States Gen- 
eral of the United Netherlands and their sub- 
jects, and especially of the King and people 
of Prussia, and against them to wage war 
on the high seas, and within the jurisdiction 
of this coxnrt,— Gideon Henfield, late of the 
district aforesaid, yeoman, being an inhabi- 
tant of the said United States of America, 
well knowing the premises, and intending 
and contriving, and with all his strength 
purposing to interrupt, destroy, and break 
the said firm, inviolable, and universal peace 
and sincere friendship aforesaid, between 
his said Majesty the King of Prussia and 
the said United States of America, on the 
fifth day of May, in the year of our Lord 
one thousand seven hundred and ninety- 
three, with force and arms, on the high seas, 
and within the jurisdiction of this com-t, un- 
lawfully and maliciously did interrupt, de- 
stroy, and break the said firm. Inviolable, 
and universal peace and sincere friendship 
between his said Majesty the King of Prussia 
and the said United States of America; and 
that he, the said Gideon Henfield, so being an 
inhabitant of the said United States of Amer- 
ica, on the same day and year aforesaid, on 
the high seas aforesaid, and within the jui'is- 
diction of this court, and being a prize-mas- 
ter on board of the said ship-of-war, unlaw- 
fully and maliciously sailed and cruised to 
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several maritime places witliin the jui-isdic- 
tion aforesaid, by force and arms to take tUe 
ships, goods, and moneys of the King and 
people of Sardinia, the King of Hnngary his 
subjects and people, the King and people of 
Great Britain, the States General of the 
United Netherlands and their subjects, and 
especially of the King and people of Prussia, 
to the evil example of all others in like 
case offending against the laws of the said 
United States in such case made and provid- 
ed, against the treaty aforesaid, against the 
said '^constitution of the United States of 
America, and against the peace and dignity 
of the said United States. 

And the said grand inquest aforesaid, upon 
their respective oaths and affirmations afore- 
said, further present:— That, whereas an 
open and notoriously public war for a long 
lime, hath been, and yet is, by sea and by 
land, had, carried on, and prosecuted be- 
tween the EepubUc of France and the King 
and people of Prussia, the King and peo- 
ple of Sardinia, the King of Hungary his 
subjects and people, 'the King and people of 
Great Britain, and the States General of the 
United Netherlands and their subjects, dur- 
ing all which time a definitive . treaty of 
peace and commerce was, and still is, in 
force between the said King of Great 
Britain and the said United States, wherein 
and whereby it is provided that there shall 
be a firm and perpetual peace between the 
said King of Great Britain and the said 
United States, and between the subjects of 
the one and the citizens of the other, where- 
fore all hostilities should from thenceforth 
cease, by virtue whereof the said United 
States became, and still are neutral in rela- 
tion to the said King and people of Great 
'Britain and the said Republic of France: 
And, whereas, by the constitution ordained 
and established for the said United States of 
America, it/ is, among other things, provided 
that all treaties made, or which shall be 
made under the authority of the said United 
States, shaU be the supreme law of the land; 
and, whereas, at the time of the said war, 
by virtue of a certain commission and cer- 
tain letters of marque and reprisal, granted 
by the Republic of France, a certain ship-of- 
war, called the Citizen Genet, was, among 
others, set out and equipped, of which a citi- 
zen of the said Republic of France was com- 
mander, with several other French citizens, 
to ^-he number of fifty persons, in a warlike 
manner, to take and destroy the ships, goods, 
and moneys of the King and people of Prus- 
sia, the King and people of Sardinia, the 
King of Hrmgary his subjects and people, 
the States General of the United Netherlands 
and their subjects, and especially of the 
King and people of Great Britain, and 
against them to wage war, on the high seas, 
and within the jurisdiction of this court,— 
Gideon Henfield, late of the district afore- 
said, yeoman, being an inhabitant of the 
said United States, well knowing the prem- 
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ises, and intending and contriving, and with 
all his strength purposing to interrupt, de- 
stroy, and break the said firm and perpetual 
peace between the said King of Great 
Britain and the said United States of Amer- 
ica, and to disturb the said neutrality so, as 
aforesaid, existing on the part of the said 
United States in relation to the said King 
and people of Great Britain and the said 
Republic of France, on the fifth day of May, 
in the year of our Lord one thousand seven 
hundred and ninety-three, with force and 
arms, on the high seas, and wilhin the juris- 
diction of this court, unlawfully and mali- 
ciously did interrupt, destroy, and break the 
said firm and perpetual peace between the 
said King of Great Britain and the said 
United States of America; and that he, the 
said Gideon Henfield, so being an inhabitant 
of the said United "States of America, on the ■ 
same day and year aforesaid, on the high 
seas aforesaid, and within the jurisdiction 
of this court, and being *a prize-master on 
board of the said ship-of-war, unlawfully 
and maliciously sailed and cruised to sev- 
eral maritime places within the jurisdiction 
aforesaid, by force and arms, to take the 
ships, goods, and moneys of the King and 
people of Prussia, the King and people of 
Sardinia, the King of Hungary his subjects 
and people, the States General of the United 
Netherlands, and especially of the King and 
people of Great Britain, and then and there, 
in and on board of the said ship-of-war, with 
divers others, whose names to the grand in- 
quest aforesaid are yet unknown, with force 
and arms, unlawfully and maliciously, in 
prosecution of the said unlawful and mali- 
cious intent and purpose, attack, seize, and 
take a certain ship or vessel, called the WD 
liam, belonging to a subject or subjects ol 
his said Britannic Majesty, against the de- 
finitive treaty aforesaid, against the said 
constitution of the United States of America, 
and against the peace and dignity of the 
said United States. 

And the grand inquest aforesaid, upon 
their respective oaths and affii'mations afore- 
said, further present:— That, whereas, the 
said United States of America, on the said 
fifth day of May, in the year aforesaid, were, 
and now are, by treaties of peace and amity, 
allied imto and at peace with the States 
General and the people of the United Nether- 
lands, and the King and people of Prussia, 
and also at peace with the King and people 
of Great Britain and the said States Gen- 
eral and the people of the United Nether- 
lauds, the said King and people of Prussia, 
and the said King and people of Great 
Britain, on the said fifth day of May afore- 
said, in the year aforesaid, were at war with 
the Republic of France, the said Gideon Hen- 
field then and there, being a citizen and in- 
habitant of the United States, unlawfully aud 
maliciously contiiving and intending to dis- 
turb and destroy the peace of the said United 
States, and to involve the said United States 
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in a war with the said States General and 
people of the United Netherlands, and with' 
the said King and people of Prussia, and the 
said King and people of Great Britain, on 
the said fifth day of May, in the year afore- 
said, on the high seas, and within the juris- 
diction of the said coui't, in and on board a 
certain vessel, armed and fitted out for war- 
like pui-poses, and commanded by a certain 
Peter Johannen, having a commission from 
the Republic of France to attadi, seize, and 
take prisoners all the enemies of the said 
Republic of Prance, with their ships, arms, 
and other articles of property, did, with 
force and arms, unlawfully and maliciously, 
and contrary to his duty as a citizen of the 
said United States of America, attack, seize, 
and take as a prize a certain ship called the 
William, then and there belonging to certain 
subjects of the said King of Great Britain, 
to the evil example of all othei-s in like case 
offending, in violation of the laws of nations, 
against the laws of the United States in such 
case made and provided, and against the con- 
stitution of the United States, and against 
the peace and dignity of the said United 
States. 

And the grand inquest aforesaid, upon their 
respective oaths and affirmations aforesaid, 
further present:— That, whereas, on the said 
fifth day of May, in the year aforesaid, a 
treaty of peace, amity, and commerce sub- 
sisted, and was in full force, between the 
States General aud the people of the United 
Netherlands and the said United States of 
America, between the King and people of 
Prussia and the said United States of Amer- 
ica, and also a treaty of peace between the 
King and people of Great Britain and thp 
said United States of America,— the said 
Gideon Henfield, late of the district afore- 
said, yeoman, then and there, being a citizen 
and inhabitant of the said United States, 
well knowing the premises, did, on the said 
fifth day of May, on the high seas, and with- 
in the jurisdiction of this court, unlawfully, 
violently, and injuriously combine and con- 
federate with divers others whose names to 
the grand inquest aforesaid are yet un- 
known, to attack, seize, capture, burn and 
destroy the vessels, goods, and merchandise, 
of the States General and the citizens and 
subjects of the said United Netherlands, and 
the said King and people of Prussia, and the 
said King and people of Great Britain, and 
to assault, imprison, and kill the said citi- 
zens and subjects of the said United Nether- 
lands, of the said kingdom of Prussia, and 
of the said kingdom of Great Britain; in vio- 
lation of the laws of nations and the consti- 
tution and laws of the said United States of 
America, and against the peace and dignity 
of the said United States of America. 

And the grand inquest aforesaid, upon the 
respective oaths and affii-mations aforesaid, 
further present:— That, whereas, on the said 

day of , in the year aforesaid, a 

treaty of peace, amity, or commerce subsist- 



ed, and was in full force, between the States 
General and the people of the United Neth- 
erlands and the said United States of Amer- 
ica, between the King and people of Prussia 
and the said United States of America, and 
also a treaty of peace between the King and 
people of Great Britain and the said United 
States of America,— the said Gideon Henfield, 
late of the district aforesaid, yeoman, then 
and there, being a citizen and inhabitant of 
the said United States, well knowing the 
premises, did, on the said fifth day of May, 
in the year of our Lord one thousand seven 
hundred and ninety-three, on the high seas, 
and within the jurisdiction of this court, un- 
lawfully, violently, and injuriously combine 
and confederate with divers others whose 
names to the grand inquest aforesaid are yet 
unknown, to attack, seize, capture, burn, and 
destroy the vessels, goods, and merchandises 
of the States General and the citizens and 
subjects of the said United Netherlands, and 
the said King and people of Prussia, and the 
said King and people of Great Britain, and 
to assault, imprison, and kill the said citizens 
and subjects of the said United Netherlands, 
of the said kingdom of Prussia, and of the 
said kingdom of Great Britain, and in prose- 
cution of the said wicked and unlawful at- 
tempt, the said Gideon Henfield afterwards, 
on the said day and year aforesaid, on the 
high seas, and within the jurisdiction of the 
said court, in and on board a certain vessel 
armed and fitted out for warlike purposes, 
and commanded by a certain Peter .Tohan- 
nen, having a commission from the Republic 
of Prance to attack, seize, and take prisoners 
all the enemies of the said Republic of 
Prance, with then- ships, arms, and other ar- 
ticles of property, did, with force and arms, 
unlawfully and maliciously, and contrary to 
his duty as a citizen of the said United 
States, attack, seize, and take as a prize, a 
certain ship called the 'William,' then and 
there belonging to certain subjects of the 
said King of Great Britain, in violation of 
the laws of nations, to the evil example of all 
others in like case offending, against the 
laws and constitution of the United States, 
and against the peace and dignity of the said 
United States. 

"Whereas, an open and notoriously public 
war for a long time hath been and yet is, by 
sea and by land, had, carried on, and prose- 
cuted between the Republic of Prance and 
the King and people of Prussia, the King 
and people of Sardinia, the King of Hungaiy 
his subjects and people, the King and people 
of Great Britain, and the States General of 
the United Netherlands and their subjects, 
during all which time a treaty of amity and 
commerce was and still is in force between 
the said States General of the United Neth- 
erlands and the United States of America, 
whereby it is among other things provided, 
that there shall be a firm, inviolable, and 
universal peace and sincere friendship be- 
tween their High Jlightinesses the Lords, the 
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said States General of the United Nether- 
lands, and tiie United States of America, and 
between the subjects and inhabitants of the 
said parties, and between the countries, is- 
lands, cities, and places -situated under the 
jurisdiction of the said United Netherlands 
and the said United States of America, their 
subjects and inhabitants of every degree, 
without exception of persons or places: And 
whereas, by the constitution, ordained and 
established for the said United States of 
America, it is among other things provided, 
that all treaties made, or which shall be 
made under the authority of the said United 
States, shall be the supreme law of the land: 
And whereas, at the time of the said war, by 
virtue of a certain commission and certain 
letters of marque and reprisal, granted by 
the Republic of France, a certain ship of 
war, called the Citizen Genet, was among 
others set out and equipped, of which a citi- 
zen of the said Republic of France was com- 
mander, with, several other French citizens 
to the number of fifty persons, in a warlike 
manner, to take and destroy the ships, goods, 
and moneys of the King and people of Prus- 
sia, the King and people of Sardinia, tuc 
King of Hungary his subjects and, people, 
and the King and people of Great Britain, 
and especially of the United Netherlands and 
the subjects thereof, and against them to 
wage war in the river Delaware, and within 
the jurisdiction of this court, Gideon Hen- 
field, late of the district aforesaid, yeoman, 
being an inhabitant of the said United States 
of America, well knowing the premises, and 
intending and contriving, and with all his 
sti-ength purposing to interrupt, destroy, and 
break the said firm, inviolable, and universal 
peace and sincei'e friendship aforesaid, be- 
tween the said United Netherlands and the 
said United States of America, on the fifth 
day of May, in the year of our Lord one 
thousand seven hundred and ninety-three, 
there with force and arms, on the high seas, 
to wit, in the river Delaware, and within the 
jurisdiction of this court, unlawfully and ma- 
liciously did interrupt, destroy, and break the 
said firm, inviolable, and universal peace and 
sincere friendship between the said United 
Netherlands and the said United States of 
America; and that he, the said Gideon Hen- 
field, so being an inhabitant of the said Unit- 
ed States of America, on the same day and 
year aforesaid, in the river Delaware, and 
within' the jurisdiction of this court, and be- 
ing a prize-master on boai'd of the said ship- 
of-war, unlawfully and maliciously sailed 
and cruised to several maritime places within 
the jurisdiction aforesaid, by force and arms 
to take the ships, goods, and moneys of the 
King and people of Prussia, the King and 
people of Sardinia, the King of Hungary his 
subjects and people, the King and people of 
Great Britain, and especially of the said 
States General of the United Netherlands, to 
the evil example of all others, in like case 
offending against the laws of the United 
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States in such case made and provided, against 
the treaty aforesaid, against the said consti- 
tution of the United States of America, and 
against the peace and dignity of the said 
United States. ' ^ - 

And the grand inquest aforesaid, upon their 
respective oaths and affirmations aforesaid, 
further present. That whereas, an open and 
notoriously public war for a long time hath 
been and yet is, by sea and by land, had, car- 
ried on, and prosecuted between the Republic 
of France, and the King and people of Prus- 
sia, the King and people of Sardinia, the 
King of Hungary his subjects and people, 
the King and people of Great Britain, and 
the States General of the United Netherlands 
and their subjects, during all which time a 
treaty of amity and commerce was and is 
still in force between the said King of Prus- 
sia and the United States of America, where- 
by it is among other things provided, that 
there shall be a firm, inviolable, and uni- 
versal peace and sincere friendship between 
his Majesty the King of Prussia, his heirs, 
successors and subjects, on the one part, and 
the said United States of America, and their 
citizens, on the other, without exception of 
persons or places: And whereas, by the con- 
stitution, ordained and established for the 
said United States of America, it is among 
other things provided, that all treaties made, 
or which shall be made under the authority 
of the said United States, shall be the su- 
preme law of the land: And whereas, at the 
time of the said war, by virtue of a certain 
commission and certain letters of marque and 
reprisal, granted by the Republic of France, 
a certain ship of war, called the Citizen Ge- 
net, was among others set out and equipped, 
oif which a citizen of the said Republic of 
France was commander, with several other 
French citizens to the number of fifty per- 
sons, in a warlike manner, to take and de- 
stroy the ships, goods, and moneys of the 
King and people of Sardinia, the King of 
Hungary his subjects and people, the King 
and people of Great Britain, the States Gen- 
eral of the United Netherlands and their sub- 
jects, and especially of the King and people 
of Prussia, and against them to wage war 
in the river Delawar-e, and within the juris- 
diction of this court, Gideon Henfield, late 
of the district aforesaid, yeoman, being an 
inhabitant of the said United States of Amer- 
ica, well knowing the premises, and intend- 
ing and contriving, and with all his strength 
purposing to interrupt, desti'oy, and break 
the said firm, inviolable, and universal peace 
and sincere friendship aforesaid, between his 
said Majesty the King of Prussia and the said 
United States of America, on the fifth day of 
May, in the year of our Lord one thousand 
seven hxmdred and ninety-three, with force 
an^ arms, in the river Delaware and within 
the jurisdiction of this comrt, unlawfully and 
maliciously did interrupt, destroy, and break 
the said firm, inviolable, and universal peace 
and sincere friendship, between his said Maj- 
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esty the King of Prussia and the said United 
States of America; and that he, the said 
Gideon Henfield, so being an inhabitant of 
the said United States of America, on the 
same day and year aforesaid, in the river 
Delaware, and within the jurisdiction of this 
court, and being a prize-master on board the 
said ship of war, unlawfully and maliciously 
sailed and cruised to several maritime places 
within the jurisdiction aforesaid, by force 
and arms to take the ships, goods, and mon- 
eys of the King and people of Sardinia, the 
King of Hungary his subjects and people, 
the King and people of Great Britain, the 
States General of the United Netherlands and 
their subjects, and especially of the King and 
people of Prussia, to the evil example of all 
others, in like case ofCending against the 
treaty aforesaid, and against the laws of the 
said United States in such case made and 
provided, against the said constitution of the 
United States of America, and against the 
peace and dignity of the said United States. 
And the said grand inquest aforesaid, upon 
their respective oaths and affirmations afore- 
said, further present:— That, whereas, an 
open and notoriously public war for a long 
time hath been, and yet is, by sea and by 
land, had, carried on, and prosecuted, be- 
tween the Republic of France, and the King 
and people of Prussia, the King and people 
of Sardinia, the King of Hungai'y his sub- 
jects and people, tlie King and people of 
Great Britain, and the States General of the 
United Netherlands and their subjects, dur- 
ing all which time a definitive treaty of peace 
was, and still is, in force between the said 
King of Great Britain, and the said United 
States, wherein and whereby it is provided, 
that there shall be a firm and perpetual 
peace, between the said King of Great Brit- 
ain, and the said United States, and between 
the subjects of the one, and the citizens of 
the other, wherefore, all hostilities shall from 
thenceforth cease: And, whereas, by the con- 
stitution ordained and established for the 
said United States of America, it is among 
other things, provided, that all treaties made, 
or which shall be made, under the authority 
of the said United States, shall be the su- 
preme law of the land, and by reason there- 
of, the said United States became, and now 
are neutral in relation to the said King and 
people of Great Britain, and the said Repub- 
lic of France: And, whereas, at the time of 
the said war, by virtue of a certain commis- 
sion, and certain letters of marque and re- 
prisal gi-anted by the Republic of France, a 
certain ship-of-war, called ihe Citizen Genet, 
was, among others, set out and equipped, of 
which a citizen of the said Republic of 
France was commander, with several other 
French citizens, to the number of fifty per- 
sons, in a warlike manner, to take and de- 
stroy the ships, goods and moneys of the 
King and people of Prussia, the King and 
people of Sardinia, the King of Hungary his 
subjects and people, the States General of 



the United Netherlands and their subjects, 
and especially of the King and people of 
Great Britain, and against them to wage war 
in the river Delaware, and within the juris- 
diction of this court,— Gideon Henfield, late 
o.f the district aforesaid, yeoman, being an 
inhabitant of the said United States, well 
knowing the premises, and intending and 
contriving, and with all his strength pm-pos- 
ing to interrupt, destroy, and break the said 
firm and perpetual peace, between the said 
King of Great Britain, and the said United 
States of America, and to disturb the said 
neutrality so as aforesaid existing, on the 
part of the United States, in relation to the 
said King and people of Great Britain, and 
said Republic of France, on the fifth day of 
May, in the year of om: Lord one thousand 
seven hundred and ninety-three, with force 
and arms, in the river Delaware, and within 
the jurisdiction of this court, unlawfully and 
maliciously did interrupt, destroy, and break 
the said firm and perpetual peace between 
the said King of Great Britain and the said 
United States of America; and that he, the 
said Gideon Henfield, so being an inhabitant 
of the said United States of America, on the 
same day and year aforesaid, in the river 
Delaware, and within the jurisdiction of this 
court, and being a prize-master onboard of the 
said ship-of-war, unlawfully and maliciously 
sailed and cruised to several maritime places 
within the jurisdiction aforesaid, by force 
and arms to take the ships, goods and mon- 
eys of the King and people of Sardinia, the 
King and people of Prussia, the King of 
Hungary his subjects and people, the States 
General of the United Netherlands, and, es- 
pecially, of the King and people of Great 
Britain, and then and there,- in and on board 
of the said ship-of-war, with divers others, 
whose names to the grand inquest, aforesaid, 
are yet unknown, with force and arms un- 
lawfully and maliciously, in prosecution of 
the said unlawful and malicious intent and 
purpose, attack, seize and take, a certain ship 
or vessel, called the William, belonging to a 
subject or subjects of his said Britannic 
Majesty, to the evil example of all others in 
like case offending, against the definitive 
treaty aforesaid, against the laws of the 
United States, in such cases made and pro- 
vided, against the said constitution of the 
United States of America, and against the 
peace and dignity of the said United States. 
And the grand inquest aforesaid, upon their 
respective oaths and affirmations aforesaid, 
further present: That, whereas, the said 
United States of America, on the said fifth 
day of May, in the -year aforesaid, were, and 
now are, by treaties of peace and amity al- 
lied unto, and at peace with the States Gen- 
eral, and the people of the United Nether- 
lands, and the King and people of Prussia, 
and also at peace with the King and people 
of Great Britain, and the said States Gener- 
al, and the people of the United Netherlands, 
the said King and people of Prussia, and the 
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said King and people of Great Britain, on 
tlie said fifth day of May aforesaid, in the 
year aforesaid, were at war with the Repub- 
lic of France, the said Gideon Henfield, then 
and there being a citizen and- inhabitant of 
the United States, imlawfully and malicious- 
ly contriving and intending to disturb and 
destroy the peace of the said United States, 
and to involve the said United States in a 
war with the said States General, and the 
people of the United Netherlands, and with 
the said King and people of Prussia, and the 
said King and people of Great Britain, on 
the said fifth day of May aforesaid, in the 
year aforesaid, in the river Delaware, and 
within the jurisdiction c»f the said court, in 
and on board of a certain vessel, armed and 
fitted out for warlike purposes, and com- 
manded by a certain Peter Johannen, having 
a commission from the Republic of France, 
to attack, seize, and take prisoners all the 
enemies of the said Republic of France, with 
their ships,- arms, and other articles of prop- 
erty, did with force and arms unlawfully 
and maliciously, and contrary to his duly as 
a citizen of the said United States of Amer- 
ica, attack, seize, and take as a prize a cer- 
tain ship, called the William , then and 

there belonging to certain subjects of the 
said King of Great Britain, in violation of 
the laws of nations, against the' laws and 
constitution of the United States, and against 
the peace and dignity of the said United 
States. 

And the grand inquest aforesaid, upon 
their respective oaths and affirmations afore- 
said, further present: That, whereas, on the 
said fifth day of May, in the year aforesaid, 
a treaity of peace, amity and commerce sub- 
sisted and was in full force between the said 
States General and the people of the United 
Netherlands and the said United States of 
America, between the King and people of 
Prussia and the said United States of Amer- 
ica, and also a treaty of peace between 
the King and people of Great Britain and the 
said United States of America, the said Gid- 
eon Henfield, late of the district aforesaid, 
yeoman, then and there being a citizen and 
inhabitant of the said United Stales^ and 
knowing the premises did, on the said fifth 
day of May, In the year aforesaid, in the riv- 
er Delaware and within the jurisdiction of 
this court, unlawfully, violently and injuri- 
ously combine and confederate with divers 
others, whose pames to the grand inquest 
aforesaid are yet unknown, to attack, seize, 
capture, burn and destroy the vessels, goods 
and merchandise of the States General and 
the citizens and subjects of the said United 
Netherlands and the said King and people 
of Prussia, and the said King and people of 
Great Britain, and to assault, imprison and 
kill the said citizens and subjects of the said 
United Ifetherlands, of the said kingdom or 
Prussia, and of the said kingdom of Great 
Britain, in violation of the laws of nations 
and the constitution and laws of the said 



United States of America and against the 
peace and dignity of the said United States 
of America. 

And the grand inquest aforesaid, upon their 
respective oaths and affirmations aforesaid, 
further present; That, whereas, on the said 
fifth day of May, in the year aforesaid, a 
treaty of peace, amity or commerce subsist- 
ed and was in full force between the States 
General and the people of the United Nether- 
lands and the said United States of America, 
between the King and people of Prussia and 
the said United States of America, and also 
a treaiy of peace between the King and peo- 
ple of Great Britain and the said United 
States of America, the said Gideon Henfield, 
late of the district aforesaid, yeoman, then 
and there being a citizen and inhabitant of 
the said United States, well knowing the 
premises did, on the said fifth day of May, 
in the year aforesaid, in the river Delaware 
and within the jurisdiction of this court, un- 
lawfully, violently and injuriously combine 
and confederate with divers others, whose 
names to the grand inquest aforesaid are yet 
unknown, to attack, seize, capture, burn and 
destroy the vessels, g&ods and merchandise 
of the States General and the citizens and 
subjects of the said United Netherlands and 
the said King and people of Prussia and the 
said King and people of Great Britain, and 
to assault, imprison and kill the said citizens 
and subjects of the said United Netherlands, 
of the said kingdom of Prussia, and of the 
said kingdom of Great Britain, and in prose- 
cution of the said wicked and unlawful at- 
tempt, the said Gideon Henfield afterwards, 

on the said day and year aforesaid, in 

the river Delaware and within the jurisdic- 
tion of the said court, in and on board a cer- 
tain vessel armed and fitted out for warlike 
purposes and commanded by a certain Peter 
Johannen, having a commission from the Re- 
public of France to attack, seize and take 
prisoners all the enemies of the said Republic 
of France, with their ships, arms and other 
articles of property, did, with force and 
arms, unlawfully and maliciously, and con- 
trary to his duty as a citizen of the said Unit- 
ed States attack, seize and take as a prize a 
certain ship called the William, then and 
there belonging to certain subjects of the 
said TCiTig of Great Britain, to the evil exam- 
ple of all others in the like case ofEending, in 
violation of the laws of nations, against the 
laws and constitution of the United States 
and against the peace and dignity of the 
said United States.3 

W. Rawle, 
Attorney of the United States in and for the 
Pennsylvania District. 

Hilary Baker, Esq., sworn, 

Lewis Deblols, Esq., sworn, 

John Morgan, sworn, 

James Bassett, sworn. 

8 Among Mr. Rawle's papers is the following 
draft of indictment, in iiie bsrdwriting of Mr. 
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It appeared in evidence tliat Gideon Hen- 
field was a citizen of tlie United States and 
that bis family resided in Salem, Massaclin- 
setts. Being a sea-faring man he had been 
absent from them some time, and about the 
1st of May, 1793, being then at Charleston, 
South Carolina, and desirous of coming to 
Philadelphia, he applied to the master of a 
pacliet, who asked him more for his passage 
than he could afford to pay, whereupon he 
entered on board the Citizen Genet, a French 
privateer, commissioned by the French Re- 
public and commanded by Pierre Johannen. 
Captain Johannen, it appeared, promised him 
the berth of prize-master on board the first 
prize they should capture, and the ship Wil- 
liam, belonging to British subjects, uaving 
been captured about the 5th of May, he was 
put on board her as prize-master, with an- 
otlier person, and arrived in that capacity at 
Philadelphia. It appeared that on his exam- 
ination before the magistrate, he protested 
himself an American, that as such he would 
die, and therefore could not be supposed like- 
ly to intend anything to her prejudice. He 
declared if he had known it to be contrary 
to the president's proclamation, or even the 
wishes of the president, for whom he had the 
greatest respect, he would not have entered 
on board. About a month afterwards, be- 
ing before the same magistrate, he declared 
he had espoused >the cause of France, that 
he now considered himself as a Frenchman, 
and meant to move his family witbin their 
dominions. 

Randolph, with marginal corrections, apparent- 
ly by Mr. Hamilton: 

"For that, whereas, an open and notoriously 
public war for a long time hath been, and yet 
is, by sea and by land, had, carried on, and pros- 
ecuted between (here name the nations at war) 
—during all which time a treaty of amity and 
commerce was, and still is in force between the 
said States General of the United Netherlands 
and the United States of America, whereby it 
is, among other things, provided that there shall 
be a firm, inviolable, and universal peace and 
sincere friendship between their High Mighti- 
nesses the Lords the said States General of the 
United Netherlands and the U, S. of America, 
and between the subjects and inhabitants of the 
said parties, and between the countries, islands, 
cities, and places situated under the jurisdic- 
tion of the said U. Nthds. and the said U. S. of 
America, their subjects and inhabitants of every 
degree, without exception of persons or places: 
And, whereas, by the constitution ordained and 
established for the said U. S. of A., it is, among 
other things, provided that all treaties made, 
or which shall be made, under the authority of 
the U. S,, shall be the supreme law of the land : 
And, whereas, at the time of the said war, by 
virtue of a certain commission and certain let- 
ters of marque and reprisal, granted by the Re- 
public of France, a certain ship-of-war, called 
the Citizen Genet, was, among others, set out 
and equipped, of which a citizen of the said 
Republic of France was commander, with sev- 
eral other French citizens, to tne number of 
fifty persons, in a warlike manner, to take and 
destroy the ships, goods, and moneys (name the 
nations), and especially of the U. Nethds. and 
the subjects thereof, and against them to wage 
war on the high seas, and within the jurisdic- 
tion of this court A. B., &c, (with the addi- 
tions) being an inhabitant of the said U. S. of 
A. well knowing the premises, and intending 



Mr. Bawle, district attorney, with whom 
was Mr. Randolph, attorney general, made 
the following points: 

1. Every member is accountable to society 
for those actions which may affect the inter- 
est of that society. 

2. The United States being in perfect peace 
with all nations, and allied in friendly bonds 
with some, their national situation requires 
a perfect neutrality from every motive ap- 
plicable to our common interest 

3. An aggression on the subjects of other 
nations done in an hostile manner and under 
colour of war is a violation of that neutral- 
ity. 

4. If not under the colour of war it would 
be an act of piracy. But by the laws of na- 
tions if one of the belligerent powers should 
capture a neutral subject fighting under a 
commission from the other belligerent pow- 
ers he could not punish him as a pirate, but 
must treat him as an enemy, and it would be 
a good cause of declaring war against the 
nation to which he belonged; and if treated 
as an enemy without just cause it is the 
duty of the nation to which he belongs to in- 
terfere in his behalf; and thus arises anoth- 
er cause of war. Hence the act of the indi- 
vidual is an injury to the nation, and the 
right of punishment follows the existence of 
the injury. 

5. The right of peace and war is always 
vested in the government. In the United 
States, but congress alone possesses it By 
the formation of the society every individual 

and contriving, and with all his strength pur- 
posing to interrupt, destroy, and break the 
said firm, inviolable, and universal peace and 
sincere friendship, as aforesaid, between the 
said U. Nethds. and the said U. S. of A. on 

the day of , &c., with force and 

arms, on the high seas, and within the juris- 
diction of this court, unlawfully and maliciously 
did interrupt, destroy, and break the said firm, 
inviolable, and universal peace and sincere 
friendship, between the said U. N. and the said 
U. S. of A., and that he, the said A. B., so be- 
ing an inhabitant of the said U. S of A. on the 
same day and year aforesaid, on the high seas 
aforesaid, and within the jurisdiction of this 
court, and being a on board of the said 



of war, unlawfully and maliciously sailed 
and cruised to several maritime places within 
the jurisdiction aforesaid, by force and arms 
to take the ships, goods, and moneys (name the 
nations), and especially of the said States Gen- 
eral of the U. Nethds., against the treaty afore- 
said, against the said constitution of the U. S. 
of A., and against the peace, &c. 

"A like count as to Prussia, substituting the 
words of the treaty with that nation, observing 
the words of the treaty minutely. 

"A count as to England, substituting the 
words of the treaty with England, and charging 
an actual taking, observing the words of the 
treaty minutely. 

"The two counts, with the alteration suggest- 
ed by Mr. Lewis, appear advisable, as does the 
third general one recommended by him. 

"I confess, that I would repeat all those 
counts as within the river Delaware. 

"I would lay, too, a general trespass on the 
high seas, without reference to allies or trea- 
ties. 

"It may, perhaps, be found advisable sepa- 
rately to indict under the 19th article of the 
Dutch treaty," 
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has consented to its teing thus exclusively 
deposited for the general benefit. No Indi- 
vidual, therefore, can assume the exercise of 
this right For if one could do it one thou- 
sand might, and while the government de- 
clared peace the tragedy of war would be 
acted in its defiance. 

6. If one individual has a right to associate 
with the subjects of one of the belligerent 
powers, another individual has an equal right 
to do the same with the other belligerent 
power; thus the citizens of the neutral na- 
tion might be fighting with each other. Un- 
der this unhappy prospect, the national char- 
acter and existence of America are lost; and 
instead of being members of a great nation, 
we become a baad of miserable Algerines. 

7. The facts here sho\y: (D T^^at Henfield 
is a citizen and inhabitant, though after- 
wards he takes counsel and alters his note. 
(2) That he entered on board the privateer, 
Citizen Genet, at Charleston. (3) That she 
was a commissioned vessel. (4) That he aid- 
ed and assisted in taking the prize, and came 
in on board her as prize-master. The suffer- 
ings and character of Henfield can have no 
operation here: it is a point for the court, 
and no justification. France is at war with 
Austria, Spain, Portugal, and Sardinia, with 
whom we are at peace; with Great Britain, 
with whom a treaty of peace exists; and with 
the United Netherlands and Prussia, with 
whom there is peace, amity, and commerce. 
To the first two we are related as having 
neither given nor received offence. But the 
want of a treaty with them will not justify 
the individual in his aggression on them. 
With Great Britain is a treaty of peace, by 
article 7 of which it is provided that there 
shall be a firm and perpetual peace between 
his Britannic Majesty and the United States, 
and the subjects of the one and Ahe citizens 
of the other. With the United Netherlands 
and Prussia, treaties not only of peace but 
of mutual friendship and liberal commerce. 
The commission imder which the proceedings 
of defendant took place is generally against 
all these powers, though actual aggression is 
charged as to one only. That one is one 
with whom we have a treaty of peace, which 
is the supreme law of the land, and this is 
the positive prohibitory law. Thus, an in- 
fraction of this kind, \mless punished, be- 
comes a good cause of war on the part of the 
offended nation. Vatt Law Nat. bk. 4, § 52; 
Bynk. bk. 1, p. 178, c. 8. It is an offence 
against our own country, at common law, 
because the right of war is vested in the gov- 
ernment only. Puff. Law Nat. bk. 8, c. 6, § 
8; Vatt Law Nat bk..3, § 4; Id. bk."4, § 223. 
In a state of natm-e the right adhered to the 
individual. It is lost by joining society. The 
common welfare requires this position in its 
fullest extent otherwise a few individuals, 
for avai-icious purposes, might involve the 
nation in a war; otherwise, the members of 
the nation, taking opposite sides, might de- 
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stroy the nation in detail (Vatt Law Nat. bk. 
3, § S); otherwise, the primai-y duty due from 
the citizen to the nation would remain unper- 
formed while his labom-s and his life were 
devoted to the service of foreigners. Nor are 
these only the speculations of the closet. We 
see them carried into effect in England, in 
affirmation of national common law, i. e. the 
law of nations. 4 Bl. Comm. 69. The Eng- 
lish statute is not^ in force here, because the 
specific remedy for which alone it was made 
cannot be had, but the law which it aided, 
not introduced, is in force. The law of na- 
tions is part of the law of the land. 4 Bl. 
Comm. 66;- [Respublica v. De Longchamps] 
1 Dall. [1 U. S.] Ill; C. L. lib. This is an 
offence against the laws of nations. It is 
punishable by indictment on information as 
such. [Respublica v. De Longchamps] 1 Dali. 
[1 U. S.] 114, &c.; 3 Burrows, 14S0. It is 
agreed that the laws of nations point out dif- 
ferent methods of proceedings:— (1) By the 
belligerent power treating tiae offenders as 
pirates. (2) By negotiation, or the declai-a- 
tion of war. Biit the answer is that these 
are conciurrent remedies. 

Tnie, that some writers say they may be 
treated as pirates, and certain, that they may 
be treated as enemies. But these do not pre- 
clude the national right of proceeding against 
the delinquents judicially. 3 Bl. Comm. 2, 
3, 4, &c. So a man may defend himself 
against violence, but the assailant may be 
indicted. A man may peaceably retake his 
own property, but he may also have a re- 
plevin. A man may enter, &c., but he may 
have his ejectment The same observations 
apply to negotiation. We may negotiate as 
well on national as on private concerns, but 
without prejudice to the judicial remedy. 
But it is the honour of free states that the 
judicial remedy is necessary. 4 Bl. Comm.\ 
67. That the executive should be inadequate 
to sudden and miusual exertions of power is 
our pride and happiness; and that our courts 
should, with that impartial and unbiased 
dignity which characterizes their judicial in- 
vestigations of truth, apply the law of na- 
tions to men, of which nations are composed, 
and substitute the scales of justice for the 
sword of war. 

But it is said that there is a want of prec- 
edent for this prosecution. The first answer 
is, that it is demonstrated that the law 
of nations is part of the law of the land. 
The second answer is, that in numerous other 
instances, enumerated by Blackstone, tiie law 
of nations is enforced by the judiciai-y. In 
cases of this nature, we find provisions have 
been made by statute in affirmance of the 
law, providing more speedy and specific re- 
lief than the common course of the law will 
admit Thus the 3i Hen. VI. c. 4, was pass- 
ed, and then, 3 Jac. I. c. 4, which makes it 
felony to go out of the realm to serve a for- 
eign prince without oath of allegiance. That 
an indictinent will lie on the latter is un- 
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■questionable. On the former, see 3 Bulst. 
2S— a case in point. 

It is urged, also, that the right of emi- 
gration is natural to freemen. It is no crime 
to become a French subject, and being a 
French subject, the defendant may lawfully 
enlist in this command. The answer is, that 
when a man has fairly and deliberately emi- 
grated—when he has renounced his own coun- 
try, and has been received and domiciliated 
by the other— when all this has been done 
previously to the commission of the hostile 
act, and without a view to it, there is no 
offence in an act of tiiis liind. But the pow- 
er of emigrating, and the power of renoun- 
cing the original coimtry, are widely diffei-ent. 
Te emigrate is declared to be, in most in- 
stances, lawful for a private citizen, in some 
it is dishonoTirable— as to leave a country un- 
der diflaculties, as in a dangerous war, &c. 
But, at all events, if at the time the act was 
committed, the party was unquestionably a 
citizen, had not renounced his country, and 
was not domiciliated elsewhere, he cannot es- 
cape punishment by becoming a citizen after- 
wards. Still less, when as expressly stated 
and proved, he was then an inhabitant. Is 
not the defendant's family still at Slassa- 
chusetts? Is he not still upon the roll of 
their citizens; were his family in want, 
would they not be entitled to public relief? 
Did he not declare that, as an American he 
would die? It is said, it is true, that without 
actual expatriation, a freeman, in a free 
country, may consistently with the law of 
nations enter as a volunteer. 2 Lee, 251. 
The answer is to be found in Vatt. Law Nat. 
lib. 3, § 13, in addition to what is already cited. 
2. The principles of Lee are as questionable 
as those of Vattel are solid. It is prostrating 
the right of civil society, to support the right 
of man in a state of nature. The latter is de- 
structive to civil society- which is instituted 
to prevent the pernicious effects of those 
rights. Grotius, whom he quotes, does not 
say so. Grotius treats simply of the right of 
emigrating, and there is not a syllable of the 
matter treated on by Lee in the whole section 
of Grotius. Grot. lib. 2, c. 5, § 24. But in 
the same section Grotius very justly says, 
that one ought not to go out of a state, when 
the interest of the state requires otherwise. 
And surely the interest of the state is affected 
by going out for these purposes. Lee him- 
self excepts those states in which it was not 
allowable by the custom, as he terms it. 
That this is the case in England is in proof. 
And it has not been altered here. The bill 
of rights declares, emigration shall not be 
prohibited. 

It is contended, however, that the act done 
—having been done on board the vessel— it is 
there French country, and the act there is 
lawful. The answer is, that in no respect is 
-a foreign vessel a foreign country. Suppose 
the defendant had on board that vessel com- 
mitted a private offence, the indictment lays 



it as having been done by a citizen— an in- 
habitant. There is really no technical diffi- 
culty. The evidence comes fully up to the 
case. The defendant was in Charleston; he 
there entered the vessel, and to argue that the 
insti-ument by which tiie offence is commit- 
ted shall protect him from punishment, is an 
absurdity. By this the old doctrine of deo- 
dands is reversed; there the instrument par- 
took of the offence; here the offender is to be 
incorporated into ttie innocence of the instru- 
ment. Let us suppose America engaged in 
war, and that one of her faithless children 
prefers the other party, joins an hostile de- 
tachment which has already invaded his own 
country, or enters on board a foreign pri- 
vateer lying in our bay, and commits those 
acts, which in war are lawful, in peace, 
crimes. Does the right to emigrate, the right 
to choose his coimtry, to renounce his former 
allegiance protect him here? It will be said 
that this is not a parallel ease. What is the 
difference? (1) The offender in the latter 
case has a right to leave one country and be- 
come a citizen of another. (2) He has a 
right to disengage himself entirely from the 
obligations of duty and obedience to the first 
country. (3) The act of joining the other 
country, of itself, exempts him from those 
primary obligations. So far, the parallel Is 
exact. To escape its effect, it may be as- 
serted, that a man can never lift his hand 
against his native country. But, then, what 
becomes of all these rights? If the slavish 
doctrine of an unalienable allegiance is ad- 
mitted, it totally destroys the right of emi- 
gration. 

Thus after all this circuit we are let down 
where we began, viz: That the emigi-ation 
from one country and the reception in an- 
other must be substantially and definitely ef- 
fected before the acts of hostility. Let it not 
be said that this doctrine violates the rights 
of man. It is on the rights of man that it is 
established. The rights of man are the 
rights of all men in relation to each other, 
and when voluntarily assumed in society 
founded on principles of genuine freedom, 
they form a useful, benevolent, and endear- 
ing system, in which as much is received as 
is given. Perfect equality is one of tliose 
rights. We render ourselves equal when we 
all submit to the laws. That equality is de- 
stroyed if one man can set himself above 
them. That equality is destroyed if one man 
with impunity may involve three millions in 
war. With the honour of being the first in 
the eighteenth century to unfurl the standard 
of freedom we unite the glory of being the 
first in the records of man who deliberately 
composed a constitution of government, com- 
bining every noble, every useful, every ration- 
al, every patriotic object, and containing 
within itself the means of acquiring and se- 
curing them all. Of this the prominent ef- 
fects strike the most careless eye. The 
world does not exhibit a fairer pictiure of fe- 
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llcity, more useful Industry, more wholesome 
laws, more puWic and private virtue, more 
genuine and uniform improvement, more to 
attract the admiration of the traveller and 
seciure the affections of the citizen than the 
laud we inhabit Yet it is on such a country 
that inconsiderate and selfish men would pour 
the miseries of war. Is it not fair to ask 
them by what authority have you or I dele- 
gated to an individual the right of subjecting 
IIS to the pressm*e of heavy taxes, to the deso- 
lation of property, to the destruction of agri- 
culture and of commerce, to the dangers of 
military service, in short, to the havoc and 
miseries of war? . Has Pennsylvania, have 
the United States? No. Omr excellent con- 
stitution has wisely vested this solemn, awful 
step in the collected wisdom and patriotism of 
the whole country. There the necessity of the 
war and the means, of defence will be com- 
pared by men selected by their country and 
responsible to it, but not by men who involve 
us in what they profess they wUl not share 
with us, and in the very act which draws on 
us the greatest political affliction renounce 
the very connexion which has alone rendered 
us liable for their conduct. Have the con- 
vention of France requested it? No. They 
have requested our neutrality. The French 
people who assisted us formerly did it under 
the sanction and approbation of their sover- 
eign. ' Instead, however, of his having no 
power over them, as stated by the other side, 
the operation of most positive and powerful 
laws was suspended, with a view to that pub- 
lic assistance which afterwards took place. 
2 Vatt. Law Nat. 235. The intention of 
France was soon known; she declared her- 
self when she thought the time matm-e.* 

4 The solicitude felt in the case by the officers 
of the government is illustrated by the following 
notes to Mr. Eawle during the progress of the 
trial: 

(From Mr. Hamilton.) 

Dear Sir: I send you all the books you sent 
me. There appears to me a passage important 
to Mr. Rawle— Questiones Juris Pub. lib. 1, chap, 
viii. p. 178.— I mean what relates to th§ people 
of Munster who made out of the territories of 
Spain incursions into those of Holland. It 
shows by an example that military expeditions 
out of the territorv of a neutral power cannot 
rightfully be made by a power at war, and that 
if permitted the neutral nation is answerable. 
A fortiori, the means of such expeditions can- 
not be prepared in a neutral territory, 

A. 
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(From Mr. Randolph.) 

B. Randolph, with best respects to Mr. 
Rawle:— The nineteenth article of the Dutch 
treaty was adverted to; and it was presumed 
that you would operate with it, if any of the 
crew were found to come within the description. 
The captain of the privateer seems, from your 
information, to be of doubtful character. May 
it not, therefore, be advisable to inquire, wheth- 
er he be an American or foreign citizen, before 
you get into motion against him? 

Sunday. 
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Mr. Duponceau, Mr. IngersoU and Mr. Ser- 
geant addressed the jury at great length; 
and insisted— 

1. That the indictment did not include an 
offence at common law. 

2. That if the president's proclamation cre- 
ated such an ofiCence, the case before the 
court was committed before the proclamation 
was made. 

3. That though the treaty with Morocco 
prohibited the enlisting of American citizens 
under such circumstances as the present, yet 
there was no such provision in the treaty 
with France, and hence the inference from 
its express introduction into the former treaty 
is that it was intentionally omitted from the 
latter. 

4. That independentiy of these grounds, as 
there was no statute giving jurisdiction, the 
court could take no cognizance of the offence. 

On the question under the laws of nations 
were cited, 6 Hume, Hist. Eng. 433; 1 Hutch. 
Hist Mass. Bay, 251; 3 Vatt. Law. Nat. 15; 
Bynk. 22d, c; Syn. Gal. Rep. 94.5 

Judge WILSON (with whom were Judge 
IREDELL and Judge PETERS) charged the 
jury as follows: 

This is, gentiemen of the jury, a case of 
the first importance. Upon your verdict the 
interests of four millions of your fellow-citi- 
zens may be said to depend. But whatever 
be the consequence, it is your duty, it is om- 
duty, to do only what is right 

(After stating the substance of the charges 
against the defendant the learned judge pro- 
ceeded:) 

It has not been contended, on the present 
occasion, that the defendant has any peculiar 
exclusive right to take a part in the present 
war between the European powers, in rela- 
tion to all whom the United States are in a 
state of peace and tranquillity. If he has no 
peculiar or exclusive right, it naturally fol- 
lows, that what he may do every other citi- 
zen of the United States may also do. If one 
citizen of the United States may take part 
in the present war, ten thousand may. If 
they may take part on one side, they may 
lake part on the other; and thus thousands 
of our fellow-citizens mayassociate themselves 
with different belligerent powers, destroying 
not only those with whom we have no hos- 
tility, but destroying each other. In such a 
case, can we e:^ect peace among their friends 
who stay behind? And will not a civU war, 
with all its lamentable train of evil, be the 
natural effect? Yet what is right must be 
done, independent of the consequences, .which 

6 Unfortunately for the profession the only 
notes the editor has been able to obtain of the 
argument for the defence are those taken at 
the time by Mr. Rawle. The newspapers, how- 
ever, speak of the -speecnes of both Mr. Ser- 
geant and Mr. IngersoU as of great power; and 
in the Daily Advertiser of August 5, 1793, a 
communication appears, in which, by a critic of 
no mean abilities, Mr. Sergeant's speech is re- 
ferred to as most efficient and unanswerable. 
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I have only stated, in order to lay before you 
the necessity of seriously considering the case 
entrusted to you before you decide upon it. 

Two principal questions of fact have arisen, 
and require your determination. The first is, 
that the defendant, Gideon Henfield, has 
committed an act of hostility against the sub- 
jects of a power with whom the United 
States are at peace: this has been clearly 
established by the testimony. The second 
object of inquiry is, whether Gideon Hen- 
field was at that time a citizen of the United 
States. This he explicitly acknowledged to 
Mr. Baker; and, if he declared true, it was 
at that time the least of his thoughts to ex- 
patriate himself. 

The questions of law coming into joint con- 
sideration with the facts, it is the duty 
of the court to explain the law to the jm-y, 
and give it to them in direction. It is the 
joint and unanimous opinion of the court, 
that the United States, being in a state of 
neutrality relative to the present war, the 
acts of hostility committed by Gideon Hen- 
field are an offence against this country', and 
punishable by its laws. It has been asked 
by his counsel, in their address to you, against 
what law has he offended? The answer is, 
against many and binding laws. As a citizen 
of the United States, he was bound to act 
no part which could injure the nation; he 
was bound to keep the peace in regard to all 
nations with whom we are at peace. This is 
the law of nations; not an ex post facto 
law, but a law that was in existence long 
before Gideon Henfield existed. There are, 
also, positive laws, existing previous to the 
offence committed, and expressly declared 
to be part of the supreme law of the land. 
The constitution of the United States has de- 
clared that all treaties made, or to be made, 
under the authority of the United States, 
shall be part of the supreme law of the land. 
I will state to you, gentlemen, so much of the 
several treaties in force between America 
and any of the powers at war with France, 
as applies to the present case. The first article 
^f the treaty with the United Netherlands, 
declares that there shall be a firm, inviolable, 
and universal peace and sincere friendship 
between the States General of the United 
Netherlands and the United States of Amer- 
ica, and between the subjects and inhabitants 
of the said parties. The seventh article of 
the definitive treaty of peace between the 
United States and Great Britain, declares 
that there shall be a firm and perpetual peace 
between his Britannic Majesty and the Unit- 
ed States, and between the subjects of the 
one and the citizens of the other. And the 
first article of the treaty with Prnssia de- 
clares that there shall be a firm, inviolable, 
and universal peace and sincere friendship 
between his Majesty the King of Prussia and 
his subjects, on the one part, and the United 
States of America and their citizens on the 
other. It may be obsei-ved, that the treaty 
would not be less sufficient in relation to the 



present question, if "subjects" and "^citizens" 
had not been mentioned. These treaties were 
in the most public, the most notox*ious exist- 
ence, before the act for which the prisoner 
is indicted was committed. The notoriety 
may, indeed, be said to have been greater 
than that of the general acts of congress; 
since, besides the same mode of publication, 
they are expressly referred to in the constitu- 
tion. Much has been said on this occasion, 
by the defendant's counsel, in support of the 
natm-al right of emigration; but little of it 
is truly applicable to the present question. 
Emigration is, undoubtedly, one of the nat- 
ural rights of man. Yet it does not follow 
from thence that every act inconsistent with 
the duty is inconsistent with the state of a 
citizen. Nothing is more inconsistent with 
the duty of a citizen than treason; but it is 
because he still continues a citizen that he is 
liable to punishment.6 

s From the several charges in the text maj^ be 
deduced three points: 

(1) That the participation by the citizens of a 
neutral state in an attack by one belligerent 
power upon another, is an offence against the 
laws of nations, and may be punished as such 
by such neutral state. 

(2) That though there has been no exercise of 
the power conferred upon congress by the con- 
stitution "to define and punish offences against 
the laws of nations," the federal juaiciary has 
jurisdiction of an offence against the laws of 
nations, and may proceed to punish the offender 
according to the forms of the common law. 

(3) That a violation by a citizen of the TJnion 
of a treaty with a foreign state, may he pun- 
ished in the federal courts by indictment. 

Perhaps to these may be added the much con- 
troverted position that the federal courts have 
common law cognizance of offences against the 
sovereignty of the United States. 

The first point can give but little trouble. It 
is fully supported by the citations given by Chief 
Justice Jay from the civilians; and the late ac- 
complished and lamented Mr. Wheaton, in his 
Commentary on the Law of Nations, lays down 
the same doctrine though without reference to 
this case. "Wheat. Law Nat. 471, 

The second and third points, however, so far 
as they involve the third, have been the subject 
of frequent discussion, and of a variety of ad- 
judication which on a former occasion was 
traced as follows: 

"The inclination of authority, as has been al- 
ready noticed, is, that the federal courts have 
no common law jurisdiction whatever in crim- 
inal cases. See 4 Tuck, BI. App. 10. In the first 
case in which the question was mooted — U. ,S. 
V. Ravara [Case No. 16,122] — ^it was argued that 
the offence committed was not an offence at 
common law, nor made so by any positive law 
of the United States, but it was not urged that, 
unless defined by statute, it could not be pun- 
ished; and the court found the defendant guilty, 
the offence being held indictable at common 
law. In a case arising shortly afterwards — U. 
S. v. Worrall [Case No. 16,766]— Mr. Dallas, 
counsel for the defendant, argued that, by the 
12th article of the amendment to the constitu- 
tion, 'the powers not delegated to the United 
States, nor prohibited to the states, are reserved 
to the states respectively, or to the people.' In 
relation to crimes and punishments, the objects 
of the delegated powers of the United States, 
he urged, arc enumerated and fixed. Every 
power is matter of definite and positive grant, 
and the very powers that are granted cannot 
take effect until they are exercised through the 
medium of the law. Congress has, undoubted- 
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After some other observations, explanatory 
of the legal principles -which had been agitat- 
ed in the course of the trial, the judge con- 
cluded by remarking, that the jury, in a gen- 
eral verdict, must decide both law and tsict, 
but that this did not authorize them to de- 
cide it as they pleased; they were as much 

ly, power to make a law which shall render it 
criminal to offer a bribe to the commissioner of 
the revenue, (the case before the court,) but not 
having done so, the crime is not recognized by 
the federal code, and consequently it is not a 
subject on which the judicial authority of the 
Union can operate. Mr. Dallas cited but three 
cases, which are probably all that had at that 
time been decided; the case of Henfield, who 
had been punished expressly for a violation of 
a treaty; that of Ravara, which he endeavour- 
ed to weaken; and that of Com. v. Schaffer. 
decided in the hiayor's court of Philadelphia (4 
Dal. [4 U. S.] App. 26) where it was held that, 
although all powers which are essential to the 
independence, protection or defence of the gov- 
ernment, ought to be considered as granted by 
the constitution, yet where it is found that con- 
gress has not by any act legislated on a point, 
and thereby divested a state of a jurisdiction 
which, at the time, it constitutionally possessed, 
such jurisdiction continues in the state courts. 
The court were divided in their opinions, Chase, 
Circuit Judge, holding that there coidd be no in- 
dictment under the constitution for a common 
law offence, and Peters. District Judge, main- 
taining the contrary doctrine. 

"In the following year (1799), at a circuit 
court in Connecticut, the defendant was in- 
dicted for accepting a commission from the 
French Ke^ublic, and cruising against and cap- 
turing British property. No question of juris- 
diction was raised, and he was convicted, it be- 
ing held that he could not expatriate himself. 
See Williams* Case [Case No. 17,70S]. Shortly 
afterwards, Judge "Washington seems to have 
held tiiat there could be no indictment for per- 
jury at common law in the courts of the Unit- 
ed States (see Anon. [Id. 475], the report of 
which case appears to be defective in the con- 
clusion of Judge Washington's opinion); and 
Chief Justice Marshall (TJ. S. v. Burr [Case No. 
14,693]) hints that he too is of the opinion that 
no common law offence, not specified by statute, 
is indictable in the federal courts; and such 
certainly is the assumption on which he reasons 
in more than one succeeding case (U. S, v. Bev- 
ans, 3 Wheat [16 U. S.] 336; U. S. v. Wilt- 
berger, 5 Wheat. [18 U. S.] 76). But in a 
case which occurred in the circuit court of 
Massachusetts, — ^U. S. v. Coolidge [Case No. 14,- 
857], — on an indictment for an offence commit- 
ted on the high seas, the question arose, di- 
rectly, whether the circuit court had jurisdiction 
to punish offences against the United States, 
which had not been defined, and to which no 
punishment had Jaeen affixed. The judge, admit- 
ting that the courts of the United States were 
of limited jurisdiction, and could exercise no au- 
thority not expressly granted to them, contend- 
ed, that when an authority was once lawfully 
given, the nature and extent of that authority, 
and the mode in which it should be exercised, 
must be regulated by the rules of the common 
law, and that, if this distinction was made, it 
"would dissipate the whole difficulty and obscuri- 
ty of the subject. Congress, he said, might, 
under the constitution, confide to the circuit 
courts jurisdiction of all offences against the 
United States, and they had conferred on them 
jurisdiction of almost all; that by the judiciary 
act the circuit courts have exclusive cognizance 
of all crimes and offences cognizable under the 
authority of the United States, except where 
that or another statute of the United States 
otherwise provides; that, in order to ascertain 
what are crimes and offences against the Unit- 
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bound to decide by law as the judges: the 
responsibility was equal upon both. 

The jury retired about nine on Saturday 
evening, and came into court again about 
half-past eleven, when they informed the 
court they had not agreed. They were de- 
sired to retire again, which they did, and re- 
ed States, recourse must be had to the common 
law, taken in connection with the constitution; 
and that congress has provided for the punish- 
ment of many crimes which it has not defined, 
an explanation and definition of which can 
only be found in the common law. The infer- 
ence, he urged, was plain, that the circuit courts 
have cognizance of all offences against the Unit- 
ed States; that what these offences were de- 
pended upon the common law, applied to the 
powers confided to the United States; that the 
circuit courts, having such cognizance, might 
punish by fine and imprisonment where no pun- 
ishment was specially provided by statute; that 
the admiralty was a court of extensive criminal, 
as well as civil, jurisdiction; and that offences 
of admiralty were exclusively cognizable by the 
United States, and punishable by fine and im- 
prisonment, where no other punishment was 
specially prescribed. The district judge dissent- 
ing, the case came before the supreme court of 
the United States; and it is evident, from the 
reported case,— [U. S. v. Coolidge] 1 Wheat. [14 
U. S.] 415, — ^that a strong desire existed in the 
minds of the judges to hear the whole question 
"of the extent of jurisdiction re-argued. The at- 
torney general, however, declining to do so, being 
unwilling to attempt to shake U. S, v. HudsoUr 
7 Cranch [11 U. S.J 32, hy the authority of that 
case the court felt themselves bound, and so- 
certified to the circuit court Chancellor Kent 
does not seem to think that the casR of U. S. 
V. Coolidge [supra] should be governed by the 
same principle as those of U. S. v. Hudson and 
U- S. V. Worrall [supra], the one a libel and the 
other an attempt to bribe a commissioner of the 
revenue, the two latter being decided on the 
ground that the constitution had given to the 
courts no jurisdiction in such cases; whereas, 
the Case of Coolidge was one of admiralty, over, 
which the federal courts seem to have a general 
and exclusive jurisdiction." Kent, Comm. p.. 
338; Whart Cr. Law, p. 40. See, also, Rawle, 
Const 258; Serg. Const. 272. 

But even assiuning that the doctrine that the 
common law, as a source of jurisdiction, does 
not control the federal courts, is now finally 
established, it by no means follows that the 
common law, as a rule for the exercise of a ju- 
risdiction previously given, does not apply un- 
diminished except so far as it interferes with 
positive statute. Thus it may be argued, that 
as congress has power to "define and punish 
offences against the law of nations," the juris- 
diction of the states is thereby aivested of the 
particular subject matter; and that consequent- 
ly as the jurisdiction exists somewhere, it ex- 
ists in the federal courts, ready to oe exercised 
through the statutory medium, when congress 
specifies the procedure, but when no legislation, 
has taken place, through the agency of the com- 
mon law. Marbury v. Madison, 1 Cranch [5 
U. S.] 137, tends to the doctrine that the fed- 
eral jurisdiction in this and kindred cases is 
exclusive; and such is the express rulinsr of 
Com. V. Kosloff, 5 Serg. & B. 545. where Chief 
Justice Tilghman refused to take cognizance of 
a suit respecting a consul. The pregnant in- 
quiry pressed home in the latter case: — "T" the 
constitution to be so construed as to exclude the 
jurisdiction of all inferior courts, and yet suffer 
the authority of the supreme court to be dor- 
mant until called into action by law," &c., gives 
no obscure intimation of the leaning of Jhat wise 
and clear headed judge on this very point. It 
is not inconsistent, therefore, with the doctrine 
discarding the co mm on" law as" an origin of ju- 
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turned on Monday morning, having deliver- 
ed into the hands of Judge WILSON a privy- 
verdict on Sunday morning, soon after the 
adjom'nment of the court 

One of the jurymen now expressed some 
doubts, which occasioned the judges separate- 
ly to deliver their sentiments on the points 
of law adverted to in the charge on Saturday 
evening, each of them assenting to the same, 
particularly as to the change of political re- 

risdictioa to the federal courts, to hold that 
where an express subject matter is ceded to the 
federal government by the constitution, that 
subject matter is to be acted upon through the 
medium of common law forms. This distinction 
is dwelt upon by the late Mr. Duponceau in his 
notice of this very case. 

"Judge "Wilson, who presided at this trial, in 
his charge to the jury, took the ground of_its be- 
ing also an offence at common law, of which 
the law of nations was a part, and maintained 
the doctrine that the common law was to be 
loolced to for the definition and punishment of 
the offence. This ground had not been adverted 
to in argument, or, at least, very slightly. But 
it would seem that the common law considered 
as a municipal system had nothing to do with 
this case. The law of nations, being the com- 
mon law of the civilized world, may be said, 
indeed, to be a part of the law of every civilized 
nation; but it stands on other and nigher 
grounds than municipal customs, statutes, 
edicts, or ordinances. It is binding on every 
people and on eveiy government. It is to be car- 
ried into effect at all times under the penalty pf 
being thrown out of the pale of civilization, or 
involving the country into a war. Every 
branch of the national administration, each 
frithin its district and its .particular jurisdiction, 
is bound to administer it. It defines offences 
and affixes punishments, and acts everywhere 
proprio rigore, whenever it is not altered or 
modified by particular national statutes, or 
Tisages not inconsistent with its great and 
fundamental principles. Whether there is or 
not a national common law in other respects 
this universal common law can never cease to 
be the rule of executive and judicial proceedings 
until mankind shall return to the savage state. 
Judge Wilson, therefore, in my opinion, rather 
weakened than strengthened the ground of the 
prosecution in placing the law of nations on 
the same footing with the municipal or local 
common law and deriving its authority exclu- 
sively from the latter. It was considering the 
subject ?n its narrowest point of view." Dup. 
Jur. 3. A distinction of a parallel character is 
taken by Mr. Dallas, in his speech in Worrall's 
Case [supra], which will be presently given, 
where he argues that in the case in the text the 
defendant was indicted for an infraction of a 
treaty, which is the supreme law of the land, 
and that consequently that case is no authority 
for the position that at common law alone any 
offence against the sovereignty of the United 
States is indictable. 

There are, however, great difficulties in the 
way of giving the federal courts criminal juris- 
dictions over infractions of treaties, or of the law 
of nations, and at the same time refusing them 
such jiirisdiction over common law offences. If 
the common law is inadmissible to execute the 
jurisdiction in the latter case, the question is a 
critical one, whether the former can be taken in 
to help out the jurisdiction of the latter; and 
such, in fact, appears to have been the view 
of Judge Wilson, who, declining to place the 
case on the narrow ground of the law of na- 
tions alone, declared the offence to be cogniza- 
ble at common law. Supposing, therefore, that 
Henfield's Case' is in such direct conflict with 
U. S. V; Goolidge, and U. S. v. Hudson [supra], 
that either th& former or the two latter must 



lation in the defendant, from his having been 
some time absent from home previous to his 
entering on board the privateer. 

The jury again retired, and the court ad- 
journed. At half-past four the court was con- 
vened, and the jury presented a written ver- 
dict, which the comrt refused to receive, as 
being neither general norspecial. Another ad- 
journment took place, and about seven o'clock 
a verdict of "Not Guilty" was delivered.^ 

fall, the question arises, which is to be consid- 
ered as law? 

Henfield's Case, it is true, was not reviewed 
by the court in bane, but the ruling of the court 
at the trial was made after a full and ample 
discussion by counsel distinguished for their 
learning and sagacity, and received the assent 
both of Judge Peters, the distiact judge, and 
of all the judges of the supreme court but one. 
Chief Justice Jay, to wh'jm as a constitutional 
la^vye^, no one can be pronounced superior, and 
to whom of all the judges who ever sat on that 
bench the character of a cotemporaneous ex- 
positor most properly belongs, announces the 
jurisdiction in advance with great solemnity, 
in a charge which exhibits grave deliberation. 
Judge Wilson and Judge Iredell, both of whom 
sat in the constitutional convention, proclaimed 
the same doctrine at the trial. The prosecution 
was instituted by Mr. Edmund Randolph, cer- 
tainly not one of that class which leaned to an 
enlarged view of the judicial power, and his 
official opinion as attorney general was given 
beforehand that the offence was one which the 
federal courts have power to punish. Mr. Jef- 
ferson, almost at the same moment, in sub- 
stance directs Mr. Morris to explain to the Brit- 
ish court that the acquittal arose not from a 
want of power to punish, but a doubt in the 
minds of the jury as to the guilty intent; (see 
next note) and Chief Justice Marshall many 
years afterwards, laments over the verdict of 
the jury, not as the necessary result of a lack of 
jurisdiction but as a melancholy exhibition of 
party zeal. Id. By none of these is there the 
least intimation of a doubt as to the jurisdic- 
tion of the court; and when the character of 
the men themselves is recollected — the sound, 
wary, experienced judgment of Chief Justice 
Jay— the singular sagacity of Mr. Jefferson in 
every branch of our system, and his peculiar 
sensitiveness to judicial encroachments— and the 
excellent capaci^ and long experience of Judge 
Iredell, Judge Wilson, and Judge Peters — it can- 
not now be said that the jurisdiction was as- 
sumed inconsiderately or acquiesced in blindly. 
It undoubtedly was exercised because the unit- 
ed opinion of the day required its exercise. It 
was exercised in conformitv with the opinion 
announced by Washington in his proclamation 
of neutrality — a paper unanimously adopted by 
the cabinet, as a correct exposition to foreign 
states of the power of the federal government — 
that the federal government in such cases could 
through its courts punish the offender. 10 
Wash. Writ, by Sparks, 535, ante, p. 58. How 
far this opinion is to be considered as shaken 
in U. S. V. Hudson, where the proceedings were 
ex parte, and TJ. S. v. Coolidge, where the attor- 
ney general abandoned the question, is yet to 
be determined. 

^ Chief Justice Marshall (Life of Washington, 
vol. 2, pp. 273, 274) thus notices the result: "The 
administration received additional evidence of 
the difficulty that would attend an adherence to 
the system which had been commenced in the 
acquittal of Gideon Henfield. A prosecution 
had been instituted against this person, who 
had enlisted in Charleston on board a French 
privateer equipped in that port, which had 
brought her prizes into the port of Philadelphia. 
Tins prosecution had been directed under the ad- 
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Case No. 6,361. 

In re HENKEL. 

f2 N. B.R. 546 (Quarto. 167) ;i 2 Pac. Xjhw 
Rep. 212.] 

District Court, D. California. 1869. 

PANKKDPTOT.—lNVOLUNTAitY— Homestead— Es- 

EMPTION. 

1. Tiie homestead act of California [Hitt. 
Dig. § 3541] contemplates the selection of » 

1 [Reprinted from 2 N. B. R. 546 (Quarto, 
167), by permission.] 



homestead out from an entire estate, which was 
sufficient to pay all the just debts of its owner, 
and leave a surplus equal to the value of the 
homestead declared. 

2. The declaration of the homestead is not to 
be held operative to prevent creditors from con- 
verting the homestead into a fund for their 
benefi^ when such declaration is made in fraud 
of their rights as creditors of the bankrupt 

[Cited in Re Boothroyd, Case No. 1,652.] 

In the case of Wm. Henk^, Toluntary 
bankrupt, a decision was given by Asber B, 
Bates, as register, which, if sustained, will 



vice of the attorney general, who was of opin- 
ion that persons of this description were pun- 
ishable for having violated subsisting treaties, 
which by the constitution are the supreme law 
of the land, and that they were also indictable 
ftt common law, for disturbing the ueace of the 
United States, It could not be expected that 
the Democratic party would be inattentive to an 
act so susceptible of misrepresentation. Their 
papers sounded the alarm, and it was universal- 
ly asked, 'What law had been ofiEended, and un- 
der what statute was the indictment supported? 
Were the American people already prepared to. 
give to a proclamation the force of a legislative 
act, and to subject themselves to the will of the 
executive? But if they were already sunk to 
such a state of degradation, were they to be 
punished for violating a proclamation which had 
not been published when the offence was com- 
mitted, if indeed it could be termed an offence 
to engage with France, combating for liberty 
Against the combined despots of Europe.' " "As 
the trial approached, a great degree of sensi- 
bility was displayed, and the verdict in favour 
of Henfield was celebrated with extravagant 
marks of joy and exultation. It bereaved the 
executive of the strength to be derived from an 
x)pinion, that punishment might be legally inflict- 
£d on those who should openly violate the rules 
prescribed for the preservation of neutrality; 
and exposed that department to the obloquy of 
having attempted a measure which the laws 
would not justiftr." The verdict was considered 
i>y Washington of such moment, as to lead him 
to enumerate it as a principal reason to be con- 
sidered in the question of calling an extra ses- 
■Bion of congress, respecting which he asked the 
opinion of his cabinet on August 3, 1793. See 
10 Wash. Writ, by Sparks, 362. 

In a letter from Mr. Jefferson to Mr. Mor- 
ris, then in England (3 Jeff. Cor.. 271), it is said: 
■"It has been pretended, indeed, that the en- 
gagement of a citizen in an enterprise of this 
nature, was a divestment of the character of 
fitizen, and a transfer of jurisdiction over him 
to another sovereign. Our citizens are entirely 
-free to divest themselves of that character by 
.emigration, and other acts manifesting their in- 
tention, and may then become the subjects of 
another power, and free to do whatever the 
subjects of that power may do. But the laws 
do not admit that the bare commission of a 
crime amounts of itself to a divestment of the 
.character of citizen, and withdraws the crim- 
inal from their coercion. They would never 
prescribe an illegal act among the legal modes 
by which a citizen must disfranchise himself; 
-nor render treason," for instance, innocent, by 
giving it the force of a dissolution of the obliga- 
tion of the criminal to his country. Accord- 
ingly, in the case of Henfield, a citizen of these 
states, charged with having engaged, in the port 
of Charleston, in an enterprise against, nations 
.at peace with us, and having joined in the ac- 
tual commission of hostilities, the attorney gen- 
eral of the United States, in an oQicial opinion, 
declared that the act with- which he was char- 
ged was punishable by law. The same thing 
has been unanimously declared by two of the 
jjircuit courts of the United States, as you will 



see in the charges of Chief Justice Jay, deliver- 
ed at Richmond, and Judge Wilson, delivered 
at Philadelphia: both of which are herewith 
sent. Yet Mr. Genet, in the moment he lands 
at Charleston, is able to tell the governor, and 
continues to affirm in his correspondence there, 
that no law of the United States authorizes 
their government to restrain either its own citi- 
zens or the foreigners inhabiting its territory, 
from warring against the enemies of France. 
It is true, indeed, that in the Case of Henfield, 
the jury which tried, absolved him; But it ap- 
peared on the trial, that the crime was not 
knowingly and wilfully committed; that Hen- 
field was ignorant of the unlawfulness ojf .his 
undertaking; that, in the moment he was ap- 
prized of it he showed real contrition; that 
he had rendered meritorious services during 
the late war, and declared that he would live 
and die an American. The jury, therefore, in 
absolving him, did no more than the consti- 
tutional authority might have done, had they 
found him guilty; the constitution having pro- 
vided for the pardon of certain offences in cer- 
tain cases, and there being no case where it 
could have been more- proper than where no 
offence was contemplated. Henfield, therefore, 
was still an American citizen, and Mr. Genet's 
reclamation of him was as unauthorized as the 
first enlistment of him." See, generally. Wait, 
St. Pap. 85, 86, 143. 

Mr. Genet's proceedings during the trial were 
marked with his usual turbulence. Starting 
with the inception of the prosecution, he ad- 
dresses the secretary of state as follows: "I 
have this moment been informed that two offi- 
cers in the service of the Republic of France, 
citizens Gideon Henfield and John Singletary, 
have been arrested on board the privateer of 
the French Republic, the Citizen Genet, and con- 
ducted to prison. The crime, laid to their 
charge— the crime which my mind cannot con- 
ceive, and which my pen almost refuses to state 
— is the serving of France, and defending with 
her children the common glorious cause of 
liberty. Being ignorant of any positive law 
which deprives Americans of this privilege, and 
authorizes officers of police arbitrarily to take 
mariners in the serviceof France from on board 
their vessels, I call upon your intervention, sir, 
and that of the president of the United States, 
in order to obtain the immediate releasement of 
the above mentioned officers, who have acquired, 
by the sentiments animating them, and by the 
act of their engagement, anterior to every act 
to the contrary, the right of French citizens if 
they have lost that of American citizens." 
Keeping even pace with the prosecution, at 
every fresh step taken by it he sends in a fresh 
protest; and immediately on the rendition of 
the verdict, issues cards to a dinner partv '.'to 
meet Citizen Henfield;" following up thi«« last 
stroke by announcing that "the citizen" had 
been formally taken under the protection of the 
French Republic. Unfortunately, however, 
for Henfield, this "protection" was not very 
potent, for, elated with the honour of French 
citizenship, he sallied forth in a new excursion-, 
which resulted in his . capture by. a British, 
cruiser. ' ' ' 
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relieve the homestead laws of this state 
from the octium of being an enactment aid- 
ing dishonest debtors in placing their prop- 
erty beyond the reach of their honest cred- 
itors. The facts of the case upon which his 
opinion was given are as follows: 

In November, 1S66, the bankrupt was in 
debt to an amount of two thousand and fifty- 
six dollars, and was carrying on a miUranch, 
owning the personal estate connected there- 
with. In December of the same year he 
purchased real estate for three thousand 
dollars, and borrowed two thousand dollars 
on a mortgage of the same, and one thousand 
dollars on his personal responsibility, and 
paid the purchase-money. At a later date 
he sold his personal estate, except his house- 
hold furniture, for three thousand dollars, 
and with the proceeds paid off the mortgage 
and personal liability incurred in the pur- 
chase of his real estate, and in January, 
1S67, declared the real estate a homestead, 
and in August, filed a petition to be declared 
a bankrupt and discharged from his debts 
existing at the time he declared his home- 
stead. Upon this statement of facts the 
bankrupt applied to the register for an or- 
der that the assignee shall set off the home- 
stead as exempt, and not subject to be dis- 
tributed for the payment of his creditors. 

After the hearing of the facts, and the 
argument of counsel, the register delivered 
an elaborate opinion, sustaining the follow- 
ing conclusions of law: 

First The homestead act only contem- 
plates the selection of a homestead out from 
an.' entire estate which was suflSeient to pay 
aU the just debts of its owner, and leave a 
surplus equal to the value of the homestead 
declared. 

Second. If the language of the homestead 
act permits a homestead to be declared in a 
case like the one under consideration, it is 
unconstitutional and void, as it impairs the 
obligation of a contract. When the debts 
were contracted the creditors had a remedy 
against the entire estate of the bankrupt, 
which was sufficient to pay his debts and 
leave a large surplus. If the declaration of 
the homestead is to be held operative to pre- 
vent the creditors from converting the home- 
stead into a fimd for their benefit, they are 
without remedy, while the bankrupt is en- 
joying their property and his own. 

Third. But assuming the foregoing con- 
elusions of law, as not well sustained, the 
bankrupt act [of 1867 (14 Stat. 517)] pro- 
vides: "All the property conveyed by the 
bankrupt in fraud of his creditors * * * * * 
shall, in virtue of the adjudication of bank- 
ruptcy, and the appointment of assignee, be 
at once vested in the assignee," — and must 
be regarded as the law of this case. 

The declaration of a homestead under the. 
statutes of this state possesses aU the at- 
tributes of a conveyance, as it changes the 
nature of the estate and vests it in other 
parties^ who control its disposition, and in 
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this case was made in fraud of the creditors 
of the bankrupt. 

[For hearing on exceptions to the opinion of 
the register, see Case No. 6,362.] 



Case No. 6,362. 

In re HENKEL. 
[2 Sawy. 305.] i 

District Court, D. California. Dec, 1872. 
BASKBUPTcr— Homestead Exemption. 

1. Under the laws of the state of California, 
the exemption of the homestead from forced 
sale remains, notwithstanding that an insol- 
vent has devoted moneys which equitably be- 
longed to all his creditors, to the payment of a 
debt which was a lien on the homestead. 

[Cited in Re McKenna, 9 Fed. 36.] 

[Cited in Crawford v. Eicheson, 101 111. 357.] 

2. A person even adjudged to be indebted 
may, at any time before the lien of the judg- 
ment has attached, declare a homestead. 

3. A general creditor of an insolvent can- 
not subject a homestead to liability for his 
debts, notwithstanding that the insolvent had 
applied property in his hands to the payment of 
a debt which was a lien on the homestead. 

[In bankruptcy. In the majtter of William. 
Henkel. Heard on exceptions to the finding 
of the register. Case No. 6,361.] 

Gray & Casey, for petitioners. 
L. S- Clark, for creditors. 

HOFFMAN, District Judge. The assignee 
having determined in this case that certain 
real estate claimed as a homestead, passed 
to him, under the assignment as part of the- 
assets of the bankrupt, and that as such it 
should be sold, and its proceeds distributed 
among the creditors, exceptions were taken 
to his determination, and the question re- 
ferred to the court for final decision, under 
the fourteenth section of the bankrupt act 
[of 1867 (14 Stat. 522)]. 

The facts are admitted. They are as fol- 
lows: In November, 1866, the bankrupt pur- 
chased the property claimed as a homestead,- 
for the sum of $3,000. This sum he obtained 
by borrowing $2,000 on a mortgage of the 
property, and §1,000 on his note. On the 
sixth of December he sold his entire person- 
al estate for $3,000, and with the pi-oceeds 
paid the mortgage and the note. On the 
twelfth of January he declared the real es- 
tate to be a homestead in accordance with 
the laws of this state. At the time he made 
this declaration, he was indebted in the sum 
of $2,056. From this indebedness he now 
seeks to be discharged. The assignee and 
register were of opinion that this declaration- 
is to be deemed "a conveyance of property 
by the banki-upt in fraud of his creditors," 
and that the property so conveyed passed to- 
the assignee, and is assets in his hands. 

1 [Reported by L. S. B. Sawyer, Esq., and- 
here reprinted by permission.] 
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The provision of the bankrupt law, under 
which the exemption is daimed, is as fol- 
lows: "Provided, further, that if there shall 
be excepted from the opera'tion of the provi- 
eions of this section, * « * and such other 
'property not included in the foregoing ex- 
ception, as is exempted from levy and sale 
upon execution or other process or order of 
any court, by the laws of the state in which 
the bankrupt has his domicil at the time of 
the commencement of proceedings in bank- 
ruptcy, to an amount not exceeding that al- 
lowed by such state exemption laws in force 
in the year 1864." 

By the laws of California, the homestead, 
consisting of a quantity of land, together 
with the dwelling house thereon, and its ap- 
purtenances, not exceeding in value the sum 
of ?o,000, to be selected by the husband and 
wife, or either of them, or other head of a 
family, is declared not to be subject to forced 
sale on execution, or any final process from 
any court, for any debt or liability contract- 
ed or incurred after the passage of the act. 
Hitt Dig. § 3541. This legislation is in 
obedience to section 15, art 11, Const Cal., 
which requires the legislature "to protect by 
law from forced sale, a certain portion of 
the homestead and other property of all 
heads of families." The fourteenth section 
of the bankrupt act provides, "that all prop- 
erty conveyed by the bankrupt in fraud of 
his creditors, shall, in virtue of the adjudi- 
cation In bankruptcy, and the appointment 
of the assignee, be at once vested in such as- 
signee." But it is evident that this provision 
was not intended to limit or impair the effect 
of the previous provisions, by which all prop- 
erty exempted from forced sale by the law 
of the state was exempted from the opera- 
tion of the assignment The language of the 
first clause is clear, emphatic and compre- 
hensive; it admits of no exception. "In no 
case shall the property hereby excepted pass 
to the assignee, or the titie of the bankrupt 
thereto be impaired oi; affected by any of 
the provisions of this act." The bankrupt 
act, like all other statutes, must. If possible, 
be so construed as to make its provisions 
consistent and harmonious; but if the subse- 
quent clause, respecting property conveyed 
In fraud of creditors, is construed as sug- 
gested, the provisions of the act become con- 
flicting and inconsistent 

Such a construction, unless imperatively 
required by the language, must be erroneous; 
but it is clearly inadmissible when it can be 
adopted only by wresting the language from 
its natural sense, and attaching to it a mean- 
ing which can with difficulty be attributed to 
it The declaration of a homestead is in no 
sense "a conveyance." He who declares 
land which he already owns to be a home- 
stead does not "convey" it; he merely avails 
himself of a legal right to place it In a condi- 
tion where it ^vill not be liable to forced 
sale. The right of property remains un- 
changed, except that the law, mindful of the 



object for which homesteads are allowed to 
be declared, provides that after the declara- 
tion the homestead cannot be alienated, ex- 
cept with the concurrence of the wife, and 
that on the death of the husband it survives 
to her for the benefit of herself and the fam- 
ily. It is evident that to call the declaration 
of a homestead a "conveyance of the proper- 
ty" would be doing extreme violence to the 
language; and in view of the previous pro- 
visions of the same section, such a construc- 
tion is wholly inadmissible. If, then, by the 
laws of this state, the homestead declared 
by the bankrupt in this case was exempted 
from forced sale on execution, it did not pass 
to the assignee, and "the titie of the bank- 
rupt thereto was in no way affected or im- 
paired by any of the provisions of the act." 
The question thus arises: was it exempted? 
In RiddeU v. Shirley, 5 Cal. 488, it was held, 
where an insolvent sold his property in order 
to raise funds to discharge debts which were 
liens on his homestead, that the sale was 
fraudulent and void as against creditors, and 
that the property might be attached in the 
j hands of a, vendee who had bought with full 
■ knowledge of the circumstances. In this 
; case no claim against the homestead was as- 
serted, nor- does the court intimate that it 
could be made liable to the general creditors, 
even to the, extent of the liens on it which 
were discharged with the proceeds of the 
fraudulent sale. In Kandall v. Buffington, 
10 Cal. 493, it was held that a general cred- 
itor of an insolvent cannot subject a home- 
stead to liability for Ms debts, notwithstand- 
ing that the insolvent had applied the prop- 
erty in his hands to payment of a debt which 
was a lien on the homestead. I cannot dis- 
cover that the authority of this case has 
since been shaken. It must, therefore, be 
regarded as deciding that under the laws of 
California the exemption of the homestead 
from forced sale remains, notwithstanding 
that an insolvent has devoted moneys, which 
equitably belonged to all his creditors, to 
the payment of a debt which was a lien on 
the homestead. 

The case under consideration is much 
stronger, for the bankrupt, when he paid off 
the incumbrances on his real estate, was not 
in insolvent circumstances, and the real es- 
tate remained for a month, and until It was 
declared a homestead, liable for his debts, 
and more than sufficient to satisfy them. 
That a person even adjudged to be indebted 
may, at any time before the lien of the judg- 
ment has attached, declare a homestead, was 
held in Culver v. Rogers, 28 Cal. 526. In 
that case, a decree of foreclosure on a mort- 
gage, and a judgment for the unsatisfied 
balance had been obtained. The court held 
that the judgment did not become a lien on 
his other real estate until after the sale of 
the mortgaged premises, the ascertainment 
of the unsatisfied balance, and the docketing 
of the judgment for the sum so ascertained, 
and that a declaration of homestead made 
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before the sale of the mortgaged premises, 
exempted the homestead from sale, under the 
judgment subsequently docketed. 

From these duthorities it results: (1) That 
under the laws of California, an insolvent 
may apply funds in his possession to the dis- 
charge of incumbrances on his homestead, 
without impairing its inviolability as such; 
and (2) that a homestead may be dedared at 
any time before the lien of a judgment has 
actually attached to the land. 

Whether or not the object intended to be 
attained by the homestead laws is of suffi- 
cient importance to compensate for the iU 
effects of the frauds which may be commit- 
ted under them, is a question for the legis- 
lature and not the courts to decide. If the 
views of the register be adopted, every decla- 
ration of a homestead must be held void as 
against all existing creditors at the time of 
the declaration. That such is not the con- 
struction given to the law by the highest 
tribunal of the state, we have seen from the 
eases above cited. That such was not the 
intention of the legislature may also be in- 
ferred from other laws on the same sub- 
ject By the act of March 13, ISGO [St Cal. 
1860, p. 87], the privileges of the homestead 
laws are extended to unmarried persons, but 
with important modifications. The home- 
stead is not to exceed the value of ?1,000, and 
by section 9 it is declared to be "not exempt- 
ed from forced sale to satisfy any debt or 
liability created or assumed by the applicant 
prior to the filing of the said homestead title 
for record." By the general homestead law, 
the only liabilities to which the homestead is 
subjected, are for mechanics', laborers' or 
vendors' liens, and for mortgages or other 
liens given to secure the purchase money. 
The legislature has thus clearly discriminat- 
ed between the two classes of persons who 
may declare homesteads. In the hands of 
heads of families who are the more favored, 
it is exempt from liability for all debts except 
those to mechanics or laborers upon it, or to 
those who have furnished the funds for its 
acquisition. In the hands of the less favored 
class, it is exempt from liability for those 
debts only which are incurred subsequently 
to its creation. We have no authority to in- 
terpolate into the general homestead law the 
limitations and liabilities which the legisla- 
ture have imposed only in the case of home- 
steads declared by unmarried persons. 

In the opinion rendered by the register, it 
is suggested that the words "to be selected," 
in the homestead law, "imply a prohibition 
to the creation of a homestead by any per- 
son when the creation thereof will make him 
insolvent; or, in other words, that the stat- 
ute does not permit the creation of a home- 
stead when it is the only property or the rep- 
resentative of it, upon the possession of 
which the credit was obtained." The effect 
of this construction would be to render the 



declaration of a homestead invalid in all 
cases where the person declaring it did not 
possess property independently of the home- 
stead sufficient to pay his debts. I am una- 
ble to see how so important consequences 
can be derived from the words referred to. 
The homestead is to be selected, that is, 
set apart and designated as such; for a new 
character is impressed on the property, not 
only in respect to its exemption from forced 
sale, but also as to its inalienability without 
the consent of the wife, and as to her right 
i of survivorship. But the statute does not 
j declare that to make this selection valid, the 
j remaining property shall be sufficient to pay 
i all the debts of the party selecting the home- 
! stead. I can see no warrant for interpo- 
j lating such a provision. Nor would the prac- 
tical effect of the construction suggested be 
reasonable or just The most that even the 
register would desire would be to make the 
homestead liable for all the debts existing at 
the time of its creation. But if the fact that 
the remaining property of the party selecting 
a homestead is insufficient to pay his debts, 
renders the declaration invalid, the home- 
stead will be exposed to public sale at the 
suit of any creditor, or will pass to the as- 
signee in bankruptcy, to be distributed 
amongst all the creditors, including those 
whose debts were contracted subsequent to 
its creation, and who have no equitable or 
moral right to look to it for payment. 

That the legislature has intentionally omit- 
ted from the genei*al homestead law the pro- 
visions which, in the special act of 1860, ren- 
der the homestead liable for any debt exist- 
ing at the time of its creation, has already 
been shown, and the decisions above cited 
clearly establish that a person indebted, or 
even insolvent, may apply his property to the 
acquisition of, or the discharge of encum- 
brances upon, a homestead, without depriv- 
ing it of the exemption from forced sale. 

It is further suggested by the register that, 
if the homestead law be construed to exempt 
the homestead from forced sale, for debts 
existing when it was created, it impairs the 
obligation of contracts, and it is therefore un- 
constitutional. To this it is sufficient an- 
swer to say, that the debts were contracted 
subsequent to the passage of the homestead 
act No law has, since the creation of the 
debt, been passed, by which the creditor's 
remedy is in any way affected. When he 
gave credit he knew, or is presumed to have 
known, what rights and privileges the debtor 
is allowed by law, and to what property he 
must look for a satisfaction of his debt. 

I conclude, therefore, that, under the laws 
of this state, the homestead of the bankrupt 
in the case at bar was exempted from forced 
sale, and that, therefore, no titie to it passed 
under the bankrupt law to the assignee. 
The dLerk will certify this decision to the as- 
signee. 
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Case 3Sro. 6,363. 

HENLEY V. BROOKLYN lOE CO. . 
[S Ben. 471; 14 Alb. Law J. 19.] i 
District Court, S. D. New York. June, 1876.2 

DbMUBBAOB — CaSTOSIAHT DiSCHARGE. 

A cargo of ice was brought to New York by 
the schooner M. H., under a bill of lading which 
contained no condition as to the discharge of 
the cargo, except that the vessel was "to be 
discharged by the consignee with the assistance 
of the crew." At the time of her arrival there 
were several other vessels in port with cargoes 
of ice for the same consignee. They were dis- 
charged in the order in which their arrivals 
were reported, as was customary; and the M. 
H. was not discharged till fifteen days after no- 
tice of her arrival was given to the consignee: 
Seld, that the consignee was not liable for de- 
murrage. 
[Cited in Finney v. Grand Trunk Ry. Co., 

14 Fed. 172; Addicks v. Three Hundred and 

Fifty-Four Tons Crude Kainit, 23 Fed. 729; 

The Z. L. Adams, 26 Fed. 656; Bellatty v. 

Curtis, 41 Fed. 480.] 

This was a libel by Alpheus Henley, master 
of the schooner Marcus Hunter, to recover 
§390, as demurrage for thirteen days' deten- 
tion of the vessel. The vessel brought a 
cargo of ice from Dresden, Maine, to New 
York, under a bill of lading, by which it 
appeared that the cargo was shipped by the 
Dresden lee Company, and was to be deliv- 
ered at New York to George E. Holyoke, 
agent of the Brooklyn Ice Company. The 
libel alleged that the vessel arrived, in Nevr 
Yorjc on September 27th, 1S74, and gave no- 
tice to the respondent on the 29th that she 
was ready to deliver cargo, that two days' time 
would have been sufficient for the discharge 
of the cargo, but that it was not received by 
the respondent till the 12th of October. The 
answer averred, that, when the vessel ar- 
rived, there were already several vessels with 
similar cargoes consigned to the respondent, 
which rhad arrived before the Hunter; that 
it was customary to discharge vessels in the 
order in which their arrival had been re- 
ported; that these vessels were so dis- 
charged; that, when the turn of the Hunter 
came, she was discharged in a day; and that, 
therefore, no demurrage was due. 

Beebe, Wilcox & Hobbs, for libellant, 
E. B. Cowles, for respondent 

BLATOHFOBD, District Judge, There is 
not, in the bill of lading in this case, any 
clause as to the number of days to be allowed 
for discharging the cargo, or as to demm:- 
rage, or any clause requiring dispatch in dis- 
charging, or relating to discharging, except 
that ice and dmmage are "to be discharged 
by consignees with assistance of crew." TTn- 
der these circumstances, the only obligation 
resting on the respondents, under the bill of 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. -Lincoln Benedict, Esq., and here reprint- 
ed by permission. 14 AJb. Law J. 19, contains 
only a partial report.] 

2 [Affirmed in Case No. 6,364.] 



(Case No. 6,364) HENLEY 

lading, was to take the ice in the usual and 
customary way, with reasonable diligence. 
Their liability resulted from implication of 
law and extended only to the exercise of 
proper diligence in the customary manner. 
Ford V. Cotesworth, L. R. 4 Q. B. 127, L. R. 
5 Q. B. 545; Cross v. Beard, 26 N. Y. 85; 
Coombs y. Nolan [Case 'No. 3,189]. In this 
case no fault or negligence is shown on the 
part of the respondent A fleet of vessels 
all laden with ice arrived together, having 
been delayed by bad weather. They were 
discharged In the ordei' of their arrival, in 
the customary way. The case is not like 
that of Keen v. Audenried [Id. 7,639], where 
the charter party required "dispatch in dis- 
charging,'* and 'where it was held that the 
vessel was not obliged to await her turn, in 
respect of other vessels which the consignees 
of her cargo were discharging, nor to yield to 
any custom to that effect obtaining with 
such consignees. In cases like the present, 
it is not sufficient to show delay, but some 
deliquency or fault must be shown. In the 
present case, with such a capgo as ice, and 
under the course of dealing with such cargoes 
by the respondents, as shown by the evi- 
dence^ I think the respondents were entitled 
to all the time they took to unload the cargo 
of this vessel. The libel is dismissed, with 
costs. 

This decision was affirmed by the circuit 
court, on appeal, June, 1878. [Case No. 6,364.] 



Case Wo. 6,364. 

HENLEY V. BROOKLYN ICE 00. 

[14 Blatchf. 522.] i 

Circuit Court's. D. New York. June 21, 1878.2 

Demurrage— Discharge op Cargo— Dott of 

Coi^SIGNEE, 

1. Where there is no special agreement as to 
the time within which a vessel is to be unload- 
ed, the law implies that it is to be done within 
a reasonable time after her arrival. 

[Cited in Finney v. Grand Trunk By. Co., 
14 Fed. 172; The Mary Riley v. Three 
Thousand Railroad Ties, 38 Fed. 255; Bel- 
latty V. Curtis, 41 Fed. 480.] 

[Cited in Scholl v. Albany & Rensselaer Iron 
& Steel Co., 101 N. Y. 604, 5 N. E. 782.] 

2. In the present case, it was liclcl, that the 
consignee was required only to use proper dili- 
gence in taking ofE his cargo in the customary 
way, and that he had used such diligence. 

[Cited in Carsanego v. Wheeler, 16 Fed. 254; 
Houge V. Woodruff, 19 Fed. 137; Addicks 
V. Ihree Hundred and Fifty-Four Tons 
Crude Kaiait 23 Fed. 730; The Z. L. 
Adams, 26 Fed. 656.] 

This was an appeal from a decree of the 
district courl^ dismissing the libel [Case No. 
6,363], in a suit in jpersonam, in admiralty. 

Franklin A. WUcox, for libellant 
Edward B. Cowles, Xor respondent 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cjiit Judge, and .here reprinted by permissionj 

2 [Affirming Case No. 6,363.] 
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WAITE, Circuit Justice. In the summer 
of 1874, tlie respondent was engaged in tlie 
business of sMpping ice from Dresden, 
Maine, to Brooklyn, New York, for sale to 
consumers. It liad no storehouses in Brook- 
lyn, but occupied a wharf in Wallabout 
Basin, for the purpose of unloading vessels. 
Its course of business was to send out from 
three to six vessels a week from Dresden, 
according to the demand in Brooklyn, and, 
upon the arrival of a vessel at Brooklyn, 
as sales were made to consumers, unload 
into carts upon the dock for delivery. All 
the work of unloading was done between 
sunrise and sunset, and the business was 
the most active in the morning and evening, 
but little being Tisually done at midday. 
The usual time for the discharge of a cargo 
of 235 tons was three days. On September 
10th, 1874, the schooner Marcus Hunter, of 
which the libellant was master, took on at 
Dresden a cargo of 235 505/1000 tons, and 
sailed for Brooklyn. Her bill of lading stip- 
ulated that the ice and dunnage should be 
discharged by the respondent, with the as- 
sistance of the crew, but made no provision 
for demurrage or detention. The vessel was 
detained unusually long upon her voyage, by 
calm weather, fog, head winds, and the 
usual accidents of navigation, and did not 
arrive in Brooklyn imtil about the 27th of 
September. The usual voyage was four or 
five days. While she was on her way, twelve 
or fourteen other vessels were out All 
these vessels arrived about the same time. 
Five or six came in before she did, and the 
rest during the next three days. Upon his 
arrival, the libeUant reported to the respond- 
ent, and asked to be imloaded. The vessels 
arriving before the Hunter were given the 
preference, and, owing to the difficulty of 
disposing of their cargoes in the usual way, 
as well as the unusual accumulation of ar- 
rivals, she was detained with her load on 
board until October 9th. The respondent 
then made sale of six or seven cargoes, in- 
cluding that of the Hunter, at a great sacri- 
fice, to the Washington Ice Company, which 
had storage houses, and at once sent her to 
that company to unload. This was com- 
pleted tiie next day, and she was then ready 
to leave. The freight due upon the ice was 
not all paid before the libel was filed in this 
case, but, although, at first, objection was 
made against paying unless all claim for 
demurrage was released, before the libel 
was filed, this objection was waived, and 
an agreement made to pay, leaving the li- 
bellant to enforce his claim for detention 
as he might see fit. The most of the freight 
was paid before the libel was filed, and the 
balance, upon demand, a few days there- 
after. 

There being no special agreement, in this 
case, as to the time within which the vessel 
should be unloaded, the law implies that 
it was to be done within a reasonable time 
after her arrival. What is reasonable in a 



particular case depends upon the special cir- 
cumstances of that case. The libellant is 
presumed to have known the course of deal- 
ing by the respondent with its shipments 
upon their an-ival in Brooklyn, and to have 
assumed the risks of delay in discharging 
which were necessarily incident to such a 
mode of doing business. He might have 
protected himself against extraordinary de- 
tention by a stipulation to that effect in his 
bill of lading. Having failed to do this, all 
he can require of the respondent is to use 
proper diligence in taking off his cargo in 
the customary way. Under the application 
of this rule the respondent is not in fault. 
While there was delay in unloading, it hap- 
pened through no neglect of the respondent. 
The unusual accumulation of vessels at 
Brooklyn, caused by the accidents of navi- 
gation, necessarily occasioned delay in un- 
loading them in the customary way. This 
was one of the risks of the business in 
which the libellant accepted employment, 
and against which he should have made pro- 
vision by special contract, if he desired to 
throw the loss upon the respondent- The re- 
spondent used all the diligence which could 
properly be required of it, under the circum- 
stances, to unload the vessel, after her arrival 
As the respondent had consented to pay 
the freight before the libel was filed, and 
the whole litigation has been in respect to 
the claim of damages for the detention, the 
respondent, having in fact paid the freight 
in full, is entitled to costs. The libel is dis- 
missed, with costs, in both comrts. 



Case No. .6,365. 

HENNESSEY et al. v. The VERSAILLES. 

[1 Curt. 353; 2 Liv. Law Mag. 3G6.] i 

Circuit Court D. Massachusetts. May Term, 
1853. 

Salvage— Seeviob asd Compensation. 

1. What constitutes a salvage service. 
[Cited in Bowley v. Goddard, Case No. 1,736; 

The Cheeseman v. Two Ferry-Boats, Id. 2,- 
633; The Louisa Jane, Id. 8,532; The Wil- 
liams, Id. 17,710; Maltby v. Steam Derrick- 
Boat, Id. 9,000; The Plymouth Rock, 9 
Fed. 416; The Queen of the Pacific, 21 
Fed. 471.} 

2. What is necessary to displace the ordinary 
principles of adjudication, touching such serv- 
ice. 

[Cited in Adams v. The Island City, Case No. 
55; Coffin v. The John Shaw, Id. 2,949.] 

3. The elements upon which the amount of 
compensation depends. 

[Cited in Winso v. The Cornelius Grinnell, 
Case No. 17,883; The Camanche v. Coast 
Wrecking Co., 8 Wall. (75 U. S.) 477; Ba- 
ker V. Hemenway, Case No. 770; The In- 
dependence, Id, 7,014.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice. 2 Liv. Law Mag. 366, contains only a par- 
tial report,] 
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• [This was a libel by Richard Hennessey 
and others against the ship Versailles and 
cargo, for compensation for salvage.] 

CURTIS, Circuit Justice. On the night pre- 
ceding the first day of March, the ship Ver- 
sailles, having on board a very valuable car- 
go, and a crew of eighteen, officers and men, 
bound to Boston, in approaching that port, 
struclj; on a sunken ledge of rocks called tlie 
Collamores, near the shore of Cohasset, was 
forced over the reef, and brought to anchor. 
The wind was then about north-east; and 
with both anchors out, and the yards braced 
back with the lai'board braces, the ship lay 
broadside to some rocks, whicii were about 
fifty feet off, on her larboard beam. The 
pumps were immediately sounded, and two 
feet of water found; and from midnight to 
seven, a. m., the water gained on the pumps, 
which were kept constantly going, from fomr 
to five inches an hour. At seven a. m., the 
master and 6ight men, in the long-boat, land- 
ed on the Cohasset shore, taking with them 
the wife, child, and a maid-servant of the 
master, and the ship's chronometer. The 
master's wife was sent immediately to Bos- 
ton, by railroad, taking a message to the 
owners of the ship in Boston, that the vessel 
had been ashore, was leaking, and if they 
would send a steamboat, it would be all 
right The long-boat and crew returned to 
the ship, leaving the master on shore, to pro- 
cure assistance; and at a signal from him, 
came back, bringing the clothes o£ a part of 
the crew, and took him ofi". .Subsequently, 
the clothes of the residue of the crew, and 
one man, who was disabled, were brought 
.ashore, and there left About eight, a. m., 
men from the shore came to the assistance of 
the crew, and continued to arrive from time 
to time, so that, at about nine, a. m., they 
were twenty-eight in number. When the 
first party arrived, the vessel had from seven 
to nine feet of water in her hold; and these 
additional men, with the crew, were able to 
keep the water from increasing, but not to 
reduce it In this condition, the ship re- 
mained until about two, p. m., when the 
steamer Rescue came in sight, approached 
near enough to take a hawser on board, and 
ixfter failing in the first attempt, in conse- 
<iuence of one of the ship's chains getting 
foul when shipped, the steamer took the ship 
in tow, and brought her to a wharf in Bos- 
ton. These facts are not contradicted; but 
the principal question made at the hearing 
was, whether the steamer was entitled to be 
compensated, as for a salvage service, ac- 
cording to the principles which regulate that 
compensation in a court of admiralty. The 
relief of property, from an impending peril 
•of the sea, by the voluntary exertions of 
those who are imder no legal obligations to 
render assistance, and the consequent ulti- 
mate safety of the property, constitutes a 
technical case of salvage; and when its com- 
pensation is not fixed by such a contract as 
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a court of admiralty will enforce, it is to be 
adjusted according to those liberal rules 
which have been found beneficial to com- 
merce, and have long formed a part of the 
marine law. The inquiries, therefore, are, 
whether a perU of the sea was" impending 
over this property; whether it was relieved 
therefrom by the steamer; and whether such 
a contract existed, as either deprives the 11- 
bellants of the character of salvors, or fixes 
the measure of their compensation. 

Upon the first of these questions, I enter- 
tain no doubt An examination of this ship, 
upon the railway, after her arrival, showed 
that when she was forced over the reef, 
about thirty feet of her keel, from the stem, 
aft, was entirely destroyed; two fioor tim- 
bers, four or five naval timbers, and about 
twenty futtock timbers, were broken; her 
plank upon those timbers was stove in, and 
the ceiling started inboard. She had from 
seven to nine feet of water in her hold; and 
upwards of forty men, including her crew 
and the men from the shore, had then been 
able only to keep the leak in check, without 
reducing the water in her hold. She was at 
anchor within fifty feet of a ledge of rocks, 
upon her larboard beam, from which she was 
kept by her sails, in the then state of the 
wind, which would not serve for that purpose 
if it should haul to the eastward, an event 
certainly not improbable in the month of 
March, on that shore. Besides the ledge of 
rocks on which she had struck, there were 
othei*s in the immediate neighborhood. With- 
out coming to any conclusion here, as to her 
precise degree of peril, where she lay, or the 
chance of her escape unassisted, both of which 
must be considered hereafter, it is enough 
to say^ that a perij of the sea, in the sense 
of the marine law, was impending over her; 
that she was in a condition to need assist- 
ance, and capable of having a salvage serv- 
ice rendered to her. In estimating the amount 
of compensation to be allowed, the degree of 
I)eril from which the property has been deliv- 
ered, is most material. To determine the na- 
ture of the service, so far as it depends upon 
this element of sea peril, it is only necessary 
to find that some extraordinary peril, some- 
thing beyond- the ordinary action of winds 
or waves, some unusually hazardous condi- 
tion of the vessel, existed. And in this case, 
this element is too marked, to admit of the 
least doubt Nor is any question made, that 
in point of fact, the ship was withdrawn 
from her dangerous predicament and re- 
stored to ultimate safety, by the assistance 
of the steamer. But it is insisted, that the 
service of the steamer was rendered upon a 
contract^ "which deprives the libellants of the 
character of salvors, and reduces their claim 
to a quantum meruit for work and labor; 
that what was done was merely a towage 
service, and not a salvage service. I do not 
think tiiere is such a thing as a towage serv- 
ice, known as such to the marine law, as 
contradistinguished from a salvage service. 
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Towage, like pumping or steering, making 
sail, or any other ship-work, may occur in 
the ordinary course of navigation, or may be 
a means of salvage. And whether it is to 
be paid for according to a quantum meruit, 
or at an agreed price, or by way of wages, 
or by a salvage compensation, must depend 
upon the circumstances under which it is per- 
formed. In this case, the Versailles being in 
distress, and in a condition to have a sal- 
vage service rendered to her, and having 
been relieved by towage, that towage was, in 
its nature and circumstances, a salvage serv- 
ice, unless it appears that there was some 
relation existing, by contract, between the 
managers of the steamer and the ship, incon- 
sistent with their sustaining the character of 
salvors. It is incumbent on those who assert 
that such a relation existed, and who call 
on the court to apply, to what is prima facie 
a case of salvage, some other than the or- 
dinary principles of adjudication which gov- 
ern such cases, to plead the contract, and 
exhibit satisfactory proof in support of it. 
So that what I have to determine is, whether 
a contract is pleaded and proved, which es- 
tablishes such a relation between the assert- 
ed salvors and the ship, as deprives them of 
the character of salvors, by showing that the 
service was rendered in some other capacity; 
or if rendered in the capacity of salvors, that 
the agreement displaces the ordinary princi- 
ples of adjudication, and introduces a meas- 
ure of compensation derived from compact. 

I must first look to the pleadings; and I 
do not find it asserted in the answer of either 
the claimants of the ship or the cargo, that 
such a contract existed. The only allegations 
bearing on these questions, in the answer of 
claimants of the ship, are in the eighth ar- 
ticle of their answer, which is as follows: 
"These respondents allege and propound, that 
the services rendered by said steamboat were 
not, as in the eighth article of the said libel 
is alleged and pleaded, salvage services, but 
were mere towing services." The eighth ar- 
ticle of the libel, to which this is an answer, 
is merely the assertion of the title of the li- 
bellants to a salvage compensation, by reason 
of the nature of their services described in 
their previous articles; it is no more than a 
statement of a legal result or inference, from 
the facts previously pleaded; and the answer 
to that article can scarcely be carried further 
than a traverse of it, founded, as the article 
itself was, on a previous statement of facts 
concerning the nature of the services. Cer- 
tainly it cannot be treated as pleading a 
contract, sufficient to deprive the libellants of 
the character of salvors, or to require the 
court to conform to an agreed measure of 
compensation different from that awarded by 
the law. To produce either of these effects, 
the particular contract should have been 
pleaded, to the end that the court might see 
whether the circumstances under which it 
was made, its consideration, and the services 
actually performed, compared with those 



stipulated for, were such as would induce 
the court to decree its execution. And, es- 
pecially, if it was relied on as a bar to a 
salvage compensation, it should have been 
pleaded, distinctly, as such a bar. I should 
have regretted, however, to have had the case 
turn upon this state of the pleadings; and 
on examining the evidence, I do not find such 
proofs as would have supported the neces- 
sary allegations, in bar of a libel in a cause 
of salvage. 

The evidence relied on by the claimants 
comes from the deposition of Mr. Caleb Cur- 
tis, the president of the Neptune Insurance 
Company, who, I infer, interposed in this 
matter, upon the reception in Boston of the 
news of the condition of the Versailles, in 
consequence of that company having an in- 
terest as insurers of the cargo to a small 
amount. It appears that about the same 
time the condition of the Versailles became 
known in Boston, it was also ascertained 
.that two other vessels, bound to that port, 
were on shore a little to the eastward of the 
place where the Versailles was at anchor; 
and Mr. Curtis proves that Captain Hennes- 
sey, the master of the steamer Rescue, was 
sent for to come to the reading-room in 
State street, and was there told what was 
known of the condition of each of these ves- 
sels. Soon afterwards, Mr. Curtis and Cap- 
tain Hennessey again met at the office of 
the Neptune Insurance Company, when Mr. 
Curtis told the captain they had not such 
news as to give any specific directions, but 
to go down, and if there was time before 
high-water, he might go to the assistance 
of the ships on shore, if the Versailles was 
not leaking too badly; but, at all events, to 
take the Versailles in tow, and bring her up 
before night. The Rescue was then lying 
at her wharf in East Boston, and soon after 
started, went directly to the Versailles, and 
took her in tow, as has been stated. It is 
manifest that here was no express contract, 
inconsistent with a technical salvage serv- 
ice. The steamer went on this expedition 
at the suggestion, and, though not stated, it 
is fairly to be inferred, upon the request of 
the witness. In some sense, this may be 
said to amount to an employment of the 
steamer; but so does any request for as- 
sistance. When the master of a vessel sets 
a signal of distress, it amounts to a request 
for assistance; and when it is tendered and 
accepted, there is an employment. But the 
question always remains, what service is 
rendered, and how is it to be compensated; 
and in tiie absence of a binding contract, 
the marine law settles that question, accord- 
ing to the nature of the service. 

It is argued, however, that in this case, 
though there was no express contract to that 
effect, the court ought to infer there was a 
contract to pay a quantum meruit for work 
and labor at all events, though the Ver- 
sailles had been totally lost. If there was 
such a contract, fairly made, I do not think 
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salvage could be claimed. But I do not 
find the grounds necessary for such an im- 
plication. In the absence of an express con- 
tract, the law implies that services are to be 
paid for, as such services are usually paid 
for. In the case of work and labor on 
land, only the fact of its performance, at 
the request of the defendant, is necessary 
to be shown, because such service is usu- 
ally, reasonably paid for at all events. In 
the case of mariner's wages, the perform- 
ance of some voyage, in which freight might 
have been earned, must appear, in addition 
to those other facts, because upon this event 
depends the title to wages; and so in the 
•case of salvage, upon the ultimate safety of 
some of the property, as well- as upon the 
other facts of service and request, depends 
the title to salvage; and consequently, the 
law will not imply that work and labor in 
salvage is to be paid for, except upon that 
contingency. Now, it does not appear, ei- 
ther that such services generally, or when 
performed by this particular steamer, were 
usually paid for, At all events, by a quan- 
tum meruit. As to the general practice, 
there is no evidence that the law is other- 
wise. And as to this particular steamer, 
though it appears her occupation is to tow 
vessels, it is not shown that it is part of her 
occupation to go to the relief of vessels sit- 
uated as the Versailles was; and if I could 
infer this frqm the evidence, there is abso- 
lutely no evidence that her owners, officers, 
and crew, were usually or ever paid for such 
services at all events, and by a reasonable 
sum, for mere work and labor. 

The case, therefore, stands upon a request 
to the master of the steamer to go to the as- 
sistance of the ship, a compliance with that 
request, and the performance of a service, 
in its nature and incidents, salvage; and 
such a service must be rewarded under the 
conditions, and according to the measure of 
the marine law. It has been suggested, 
that it is of great practical importance to 
the commerce of the port, that the court 
should not come to a conclusion which 
would prevent those interested in vessels of 
distress from sending steam-tugs to their 
assistance, without subjecting themselves to 
the payment of salvage. I do not conceive 
that the principles above laid down have 
any such tendency. It is competent for 
those parties to make any fair and reasona- 
ble contracts on these subjects, and this 
court will enforce them. But they must 
take care actually to make contracts, and 
not leave them to be inferred from facts, 
which in point of law, will not justify such 
inferences. 

The remaining inquiry is, what compensa- 
tion ought to be paid to the steamer. The 
principles upon which it is to be assessed 
are well settled, though their satisfactory 
application Is often difficult. The value of 
the property saved, the degree of peril from 
which it was delivered, the risk of the prop- 



erty, and especially of the persons of the 
salvors; the severity and duration of their 
labor, title promptness of their interposition, 
and the skill exhibited by them, are all to 
be considered. In this case; the value .of the 
property saved was large, about one hun- 
dred and twenty thousand dollars. The re- 
muneration is of course to be greater on 
this account, not only because a greater 
benefit was received, but also because it en- 
ables the court to confer such a reward as 
to operate as an encouragement to salvors, 
without casting a heavy burden upon an 
amount of property too small to be adequate 
to bear it. In my opinion, the degree of 
peril, from which the ship and cargo were 
delivered, was very considerable. Without 
undertaking to say, that, with assistance 
from the shore, the ship could not have been 
worked by her sails clear of the rocks, and 
brought Into the harbor, it is clear that the 
attempt would have been attended with 
much risk, even with the wind and the bear- 
ings of the rocks as the witnesses for the 
claimants give them. Nothing can show 
this more clearly, than the fact, that the 
master did not make the' attempt, but con- 
tinued to lie at anchor there five hours aft- 
er the men from the shore came on board, 
although he must have known, that at that 
sea'son of the year, the wind was liable to 
change at any- moment, so as to render his 
unaided escape Impossible. In point of fact^ 
the wind did so change; the witnesses do 
not agree on the precise point of time when; 
but whether It was just before or just -after 
the ship was taken in tow, does not seem to 
me very material, unless it appears, that 
the master would have made the attempt to 
get out before the wind changed, if the 
steamer had not arrived; and "he does not 
so testify, nor had he then begun to make 
his preparations for the difficult evolution 
he describes, by which he says he should 
have tried to get under way, headed to the 
eastward, without coming in contact with 
the rocks on the larboard beam. On the 
other hand, I am not satisfied, by the evl^ 
deuce, that the peril to the steamer was ma- 
terially greater than what is ordinarily in- 
curred in navigating, for a short distance, in 
the neighborhood of ledges of rocks, in a 
narrow channel. If any accident should oc- 
cur to the machinery, the danger would, no' 
doubt, be great. But this steamer is said 
to have been built and employed as a tow-- 
boat, and. It is reasonable to infer, had 
strength suitable to that business. There 
does not appear to have been any such un- 
usual strain put upon her, as ordinarily 
would, or in fact did, injure her machinery. 
It Is not proved that she was worked under 
an unusual head of steam. There was not, 
therefore, such a reasonable probability of 
injury to the machinery, as ought to form 
any considerable element in the computa- 
tion of the reward. The labor of the' men 
was Ao more than ordinary; and the length 
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of time employed was about half a day. 
The sea was certainly not smooth; but it 
was not so bad as to cause the ship and 
steamer to labor much, and thereby much 
increase the difficulty of towing. After 
getting out from among the rocks, the ship 
used her sails; and though the water in 
her must have rendered her somewhat 
crank, it does not appear that, viewed sim- 
ply as a towage service, it was one of great 
effort The fact that the vessel employed 
was a steamer, is undoubtedly to be taken 
into consideration; for sound policy reciuires, 
that they who are able to render the most 
efficient aid, by means of expensive boats, 
should be encouraged to do so. Speaking 
in general terms, it may be said, that an im- 
portant benefit was conferred upon the 
claimants, by saving a large amount of their 
property, exposed to very considerable peril, 
through the prompt assistance of this steam- 
er; rendered, however, with but small risk 
CT labor, or loss of time. In such cases, the 
allowance of a specific proportion of the 
property saved has not been, of late years, 
much practiced in England, or, so far as 
cases are reported, in this country, A more 
exact appreciation of the merits of salvage 
services, and a nicer graduation of their re- 
wards, have been attempted. This opens a 
large and difficult field of judgment and dis- 
cretion, in which great caution is necessary; 
for it must not be forgotten, either that the 
security of life and property in navigation, 
and the general interests of commerce, re- 
quire rewards for salvage beyond the usu- 
al rates of compensation for the exact work 
done, or that individuals must not be op- 
pressively burdened for this public benefit 
After considering all the circumstances, I 
am of opinion that the sum of three thou- 
sand six hundred dollars is the proper sum 
to be allowed. If the claimants do not 
agree upon the apportionment of this sum 
upon the several interests at risk, I shall re- 
fer it to an assessor, to report thereon. The 
libellants may agree on the distribution of 
the salvage compensation; but I shall re- 
quire the agreement to be reported to, and 
sanctioned by the court, for the protection 
of the crew. 
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HENNING et al. v. UNITED STATES INS. 

00. 

[2 Dill. 26.] 1 

Circuit Court B. D. Missouri. 1872. 

Hahine Policy — Cosstruction — Parol Con- 

THACTS op ISSURAXCE— ChAKTEB OF DEFENDANT 

AND Statutes op Missouri Construed. 

1. Declaration construed, and first count 
held to set forth a parol contract by an insur- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



ance company to insure the specific cotton sued 

for. 

2. The parol contract of insurance set up in 
the declaration held to be valid, and not to be 
prohibited by the charter of the defendant, or by 
the statutes of Missouri, the provisions of which 
in this respect are considered. 

3. The decision of the supreme court of the 
state to the contrary held not to be binding up- 
on this court Treat, J., dissenting on this 
point. 

4. Where by the terms of a written policy of 
marine insurance the city of St Louis was to 
be one of the termini of all risks it embraced, it 
cannot be extended to other and different risks 
by an averment that the policy was so "under- 
stood, construed, and intended by the parties;" 
but there may be a new parol contract to in- 
sure such different risks, and this new contract" 
may refer for part of its terms to a pre-existing 
written contract of a similar character between 
the parties. 

In this cause an amended declaration was 
filed to the October term, 1871. The defend- 
ant filed pleas of non-assumpsit, and the 
statute of limitations of five years. To this 
there was a replication, confessing and 
avoiding, and defendant demurred. The 
court, on argument, overruled the demurrer, 
and the defendant rejoined, tendering an 
issue. Plaintiff [Hening & Pearce, surviv- 
ing partners] joined issue. Two additional 
counts were filed to the April term. To 
these defendant demurred generally. At 
the argument, it was suggested by the court 
that, in order to accomplish anything ef- 
fectual by this preliminary discussion, it 
would be desirable that the policy declared 
on in the second and third counts, together 
with the charter of the defendant, should 
be before the court Thereupon, it was 
agreed to withdraw the pleiis.to the first 
count, and to ffie a general demurrer to the 
whole declaration; the court, in consider- 
ing the matters of law presented, to have 
before it the policy (including the books 
which make part of it) and the defendant's 
charter. The declaration as amended con- 
tains three counts; and the demurrer to 
each of which raises the questions to be de- 
cided. All of the counts refer to a written 
policy Issued by the defendant to Hening & 
Woodruff, Jime 1, 1855. 

The words of the policy, so far as the 
same (exclusive of the books annexed to it) 
are illustrative of the points under consider- 
ation, are as follows: "The United States 
Insurance Company, of St Louis, Missouri, 
do make insurance, and cause to be insured, 
lost or not lost, Messrs. Hening & Woodruff, 
or whom it may concern, on all shipments 
made to them, including ten per cent, addi- 
tional to invoice, at and from any ports and 
places, to and from St Louis, said ship- 
ments to be covered by this policy, on good 
steamboats, canal boats, and steam and sail 
vessels, and also by railroad, and the same 
to be reported to the company for endorse- 
ment on the policy as soon as known, and 
each package subject to its average, this 
policy will also cover all shipments made 
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by said assured, or to their address at St. 
Louis, fro»*> the Upper Mississippi, Illinois, 
or Missom-i rivers; said shipments from the 
Missouri river to be made on good steam- 
boats, and from the Upper Mississippi and 
Illinois rivers, to.be made on good steam 
or canal boats or barges (such as have the 
inspector's certificate) towed by a steam 
vessel. Goods and produce from the upper 
rivers to be entered, and in case of loss, to 
be paid for at the cash value, in St, Louis, 
at time of such loss. Such shipments to 
be entered in a book annexed to this pol- 
icy, and hereby made a part of it. It is 
understood that goods and produce covered 
by this policy shall be for the one-half (^ 
of said shipments, the other half being in- 
sured elsewhere, and to be taken at the 
tisual rates, premium to be settled for at 
the end of each and every month. Amounts 
under $50, in cash, when over §50, by a note 
at four months; in either case a discount of 
twenty-five per cent, to be made." 

The defendant was chartered by the state 
of Missouri, February 24, 1855. The charter 
provides: "The company hereby established 
shall have power to make insurance on life 
or lives, and to grant annuities, and to maka 
insurance for the benefit of smrvivors; but 
all the conditions of policies issued by said 
company shall be printed or written on the 
face thereof," Section 3. Section 4 declares: 
"The company hereby created shall have 
full power and authority to insure all kinds 
of property against loss or damage by fire, 
to make all kinds of insurance against loss 
on property of every kind, in course of 
transportation, whether happening on land 
or water, to make such other insurance as 
they may deem proper and expedient, and 
to re-insure themselves against loss or any 
risk which they may have taken, and gen- 
erally to do and perform all necessary mat- 
ters and things connected with these objects 
or either of them." Section 5 fixed the time 
and mode of election of thirteen directors. 
"Sec. 6, The directors regularly chosen by 
the stockholders of the company, shall, as 
soon as may be after every annual election, 
choose out of their body one person to act 
as president and one as vice-president. The 
first named shall preside at all meetings of 
the du:eetors; in case of his absence or 
death, the vice-president shall perform his 
duties; either of whom with the secretary 
or actuary, shall sign the policies or con- . 
tracts made hj order of the board of di- 
rectors; which contracts shall be binding 
with or without the seal of said corporation, 
and shall do and perform such other acts 
and things as may be prescribed in the com- 
pany's by-laws." The General Statutes of 
Missouri upon the subject of corporations 
in force at the time of the charter of the de- 
fendant, declares that all charters thereafter 
granted shall, unless otherwise expressed, 
be subject to the provisions of the general 



law respecting corporations; and section 8, 
p. 232, Rev. Code 1845, declares .that "parol 
contracts may be binding on aggregate cor- 
porations if made by an. agent duly au- 
thorized by a corporate vote, or under the- 
general regulations of the corporation; and 
contracts may be implied on the part of such 
corporations, from their corporate acts, or 
those of an agent whose powers are of a 
general character." The defendant was not 
released from, but, by implication, subjected 
to, this provision of the general law. 

The first count in the declaration, after set' 
ting forth the original policy of Jime 1, 1855, 
and certain subsequent verbal modifications- 
thereof, its continued existence in force, and 
the acts of the parties under it, alleges as- 
follows: "And on the 25th. day of March, in 
the year 1864, the said Hening & Woodruff 
proposed to the said defendant that all cotton 
on any boat, for or on account of William But- 
ler & Co., from Bed river or its tributaries, or 
the Yazoo river and its tributaries, or any 
tributary -of the Mississippi, should be cou' 
sidered, treated, and regarded as insured in 
and by the said open policy, dated, as afore- 
said, June 1, 1855, and modified, as herein^ 
before stated, by verbal agreement, and the' 
said defendant, on or about the first day 
of AprU, 1864, accepted the said proposal, and 
agreed verbally with the said Hening & 
WoodrufE that all the cotton of William But- 
ler & Co. on any boat from the Ked river or 
its tributaries, or the Yazoo river or its- 
tributaries, or from any tributary of the Mis- 
sissippi, should be entered in the book an- 
nexed to the said open policy of the said 
Hening & Woodruff; that the said Hen- 
ing & Woodruff should pay in respect there- 
of the usual rates of premium, and that the- 
same should be taken, treated and regard- 
ed by the defendant as insured for the said- 
Hening & Woodruff, on account of whom it 
might concern, according to the terms and 
conditions of the said open policy, and that 
the loss thereof, if any, should be paid by 
said defendant .to the said Hening & Wood- 
ruff, for whom it might concern, and that ther 
payment of the premiums thereon, and the 
settlement of the accounts in respect thereof, 
should be made monthly by said Hening & 
Woodruff, as provided in and by the terms- 
of said open policy, and after the said agree- 
ment was so as aforesaid made, the said 
Hening & Woodruff, and the said defendant, 
carried the same into execution by causing" 
all the cotton of the said William Butler & 
Co., on any boat from the Red river or its 
tributaries, or the Yazoo river, or its tributa- 
ries, or from any tributary of the Mississip' 
pi river, to be entered and endorsed upon 
and in the said book annexed to said open 
policy of the said Hening & Woodruff with 
the said defendant, and the said Hening & 
Woodruff did pay to the said defendant, in 
respect thereof, the usual and customary rates- 
of premium, and the defendant, fully TrndeE' 
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standing the said agreement so verbally 
made, and intending to carry the same into 
efifect, did receive the said premiums from 
said Hening & "Woodruff down to the accru- 
ing of the loss and the doing of the wrong 
iind injury herein presently stated. And on 
the ninth day of June, in the year 1864, the 
said William Butler & Co. did ship, on the 
good steamboat Progress, from the mouth 
of the Red river, in the state of Louisiana, 
then bound for the port of Cairo, in the state 
ot Illinois, seven hundred (700) bales of cot- 
ton, of great value, to-wit: of the value of 
two hundred and eighty thousand dollars 
<$2SO,000), to be delivered at the port of 
Cairo aforesaid, to the said "William Butler & 
Co., for the mere purpose of complying with 
the regulations of the treasury of the "United 
States in that behalf, and immediately there- 
after to be forwarded and consigned to the 
said "Woodruff & Co., at the city of New 
York. That the said Hening & "Woodruff 
were then and there interested in the said 
cotton, and were, in fact, the legdl owners 
thereof, as having advanced thereon the sum 
of fifty thousand dollars to the said William 
Butler & Co. for the purchase thereof, to be 
repaid to them out of the first proceeds of 
the sale of the said cotton by the said Hen- 
ing & Woodruff at New York City, the said 
William Butler & Co. agreeing at the time of 
said advance to forward and consign the 
said cotton to the said Woodruff & Co. at 
New York City, to be by them sold on com- 
mission on account of said Hening & Wood- 
ruff; and as soon as 'the said cotton was 
60 placed on board the said steamboat Prog- 
ress, a bill of lading was given therefor to 
the said William Butler & Co., on which 
bill of lading the said Hening & Woodruff 
immediately caused a memorandum in writ- 
ing to be made, that the same was insured in 
and by the open policy of the said Hen- 
ing & Woodruff, meaning the open policy 
aforesaid of the said Hening & Woodruff 
with the said defendant; and immediately 
after the said shipment and the making of 
the said bill of lading, and the making there- 
on of the said memorandum, the said defend- 
ant had due and immediate notice of the 
making of the said memorandum and the 
shipment, to-wit: at St. Louis aforesaid; and 
the said Hening & Woodruff caused the said 
shipment to be immediately noted and enter- 
ed upon the said book annexed to the said 
open policy of the said Hening & Woodruff 
with the said defendant, to-wit: on the 9th 
of June, 1864; and the said Hening & Wood- 
ruff were at all times ready on said day, and 
thereafter, to pay to the said defendant the 
customary and usual rates of premium for 
insurance thereon, according to the terms of 
said verbal agreement with the said defend- 
ant by the said Hening & Woodruff made 
on or about the first day of April, 1864, and 
the conditions of said open policy. And after- 
wards, and while the said steamboat was as- 
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cending the river Mississippi, as aforesaid, on 
her way from the mouth of the Red river to 
the port of Cairo, in the state of Illinois, and 
while the said steamboat was in a part of 
the Mississippi called 'Dead Man's Bend,' 
said steamboat took fire and was destroyed, 
together with all of the said cotton so ship- 
ped on board of her by the said William 
Butler & Co., by means of the said fire and so 
the said cotton became burnt, and wholly, ut- 
terly, and totally lost by the said fire, which 
was one of the perils against which the said 
defendant promised to insure the said Hening 
& Woodruff in respect of said cotton, of all 
which the said defendant had due notice, to- 
wit: at St Louis aforesaid, on the day of 
the happening of said fire, which was on the 
ninth (9th) day of June, 1864, and by reason 
thereof the said defendant became liable to 
pay to the said Hening & Woodruff the value 
of said cotton, to-wit: the sum of two hun- 
dred and eighty thousand dollars at the end 
of the month of June, 1864, less the usual 
rates of premium for insuring the same, 
which rates of premium were one per cent, 
of the value thereof. And being so liable the 
said defendant afterwards, to-wit: on the 
day and year last aforesaid, at the district 
aforesaid, undertook and faithfully promised 
to pay the said sum of money to said Hen- 
ing & Woodruff, on the last day of June, 
1864," etc. 

The second count is like the first, except 
that it alleges that the subsequent modifica- 
tions of the written policy of June 1, 1835, 
were made by memoranda in writing by the 
defendant, and annexed to the said open 
policy, and that the defendant, by such a 
memorandum, in writing, insured the said 
cotton shipped as aforesaid by Butler & Co. 
on the 9th day of June, 1864, on the steamer 
Progress, from the mouth of Red river to 
the port of Cairo. 

The third count, after setting forth the pol- 
icy of June 1, 1855, alleges, inter alia, as 
follows: "That after the making of said 
contract of insurance, to-wit: on the first 
day of September, A. D. 1862, by a memo- 
randum in writing, indorsed and written in 
and upon said policy book, a part of said 
contract of insurance, as hereinbefore stated, 
and duly assented and agreed to by said 
Hening & Woodruff and said defendant, it 
was understood and agreed that the goods 
and produce covered by said policy should 
be for the full amount of said shipments, 
instead of the one-half thereof as theretofore; 
and from and after the date last aforesaid, 
defendant, by virtue and in pursuance of 
said contract or policy of insurance as under- 
stood and construed and intended to be un- 
derstood and construed by and between said 
Hening & Woodruff and said defendant, did 
insure and cause to be insured all shipments 
made by said Hening & Woodruff, or by any 
other parties in which said Hening & Wood- 
ruff had an interest, at and from any and 
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Sill ports and places to and from any and all 
ports and places upon the Mississippi river 
and its tributaries and other navigable wa- 
ters, irrespective of the place of shipment or 
the point of destination, which shipments 
were from time to time duly entered, in said 
policy book, and settled for as afore-stated, 
for a long term of years." The said ship- 
ment of cotton by Butler & Co. on the 9th 
•day of June, 1864, on the Progress, from Red 
river to Cairo, is then alleged, and also the 
value thereof and the plaintiff's ownership 
■or interest therein as before; and it is also, 
averred that "immediately upon the delivery 
of said cotton to said steamboat Progress, 
and upon the day and year last aforesaid, 
the master or agent thereof did execute and 
cteliver to said Butler & Co. a bill of lading 
therefor in the usual form, and said Butler 
& Co. delivered the same to said Hening & 
Woodruff, who caused to be indorsed thereon, 
in the usual course and manner of business 
between said Hening & Woodruff and said 
defendant, the words, in effect, as follows, 
to-wit: 'Insured in Hening & Woodruff's 
open policy,' meaning the policy aforesaid, 
fmd in the usual time, to-wit: on the. fif- 
teenth day of June, eighteen hundred and 
sixty-four, the said shipment was duly in- 
dorsed upon said policy of insurance, and 
entered in said, policy book, whereby the 
same became and was covered by said pol- 
icy; of all which defendant was duly noti- 
fied, and said Hening & Woodruff, at the end 
of said month of June, eighteen hundred and 
sixty-four, and at all times, were and have 
been ready and willing, and offered to pay 
the premium reserved and provided for in 
said policy, and afterwards, to-wit: on the 
ninth day of Jtme, 1864, and while said 
steamboat Progress was duly prosecuting her 
voyage on the Mississippi river aforesaid, 
from the mouth of Red river to Cairo afore- 
said, and at a point on said river called 'Dead 
Mau's Bend;' the said steamboat took fire, 
and both the said boat and the said seven 
hundred bales of cotton were consumed and 
totally destroyed; and the said cotton be- 
came and was wholly and totally destroyed 
by the said fire, which was one of the perils 
against which defendant, by its said open 
policy, did assure the said Hening & Wood- 
ruff, of all which said defendant afterwards, 
to-wit: on said ninth day of June, A. "D. 1864, 
had due notice, by reason whereof defendant 
became and was liable to pay to said Hen- 
ing & Woodruff the value of said cotton," &c. 
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Thos. T. Gantt and George P. Strong, for 
phiintiff. 

Glover & Shepley and Sharp & Broadhead, 
for defendant 

* 

DILLON, Circuit Judge. Upon considera- 
tion, we decide: 

. 1. That the first count of the declaration 
sets forth a verbal contract by the defendant 



to insure this specific cotton; that in the ab- 
sence of any restraining provisions in the 
charter of the defendant, or in the laws of 
the state applicable to the defendant, a parol 
contract of insurance is valid; that the laws 
of the state respecting corporations, so far 
from prohibiting, allow parol contracts to be 
made, and recognize the validity of implied 
contracts by corporations (St 1845, p. 232, 
§ 8); that the charter of the defendant, con- 
strued in the light of the general law, does 
not disable it from making a binding con- 
tract of insm-ance without writing. The 
charter directs that "all the conditions of 
policies issued by the company shall be 
printed or written on the face thereof," and 
that certain named officers "shall sign the 
policies or contracts made by order of the 
board of directors;" but these provisions, 
especially when viewed in connection with 
the general law of the state, cannot be held 
to prevent the company from maldng oral 
contracts of insurance, nor from being held 
liable upon implied contracts of insurance in 
accordance with the general and established 
principles of law. 

2. If the decision of the supreme court of 
Missouri, when this cause was before it (47 
Mo. 425), is to be considered as holding an 
opposite view, it is not conclusive upon this 
court, although entitled to great respect and 
consideration. The contract alleged is one 
relating to general commercial law, and in 
such cases the federal courts, when their 
power is judicially invoked, must determine 
for themselves, both as to the power to make 
the contract and its true construction. Butz 
V. Muscatine, 8 Wall. [75 U. S.] 584; Bank 
V. Skelley, 1 Black [66 U. S.] 436, 443; Gelpcke 
V. Dubuque, 1 Wall. [68 U. S.] 175, 205; Lef- 
fingwell V. Warren, 2 Black [67 U. S.] 599; 
King V. Wilson [Case No. 7,810]. 

In this view, as to the effect of the deci- 
sion of the state court, KREKBL, J., concurs, 
but TREAT, J., differs, he holding tiiat it is 
conclusive upon the federal court as to the 
power of the corporation to make the con- 
tract. The demurrer to the first count is 
therefore overruled. 

3. The second count alleges the contract to 
insure this specific cotton to be in writing. 
And if (as the demurrer admits) the aver- 
ments thereof are true, the plaintiffs have a 
cause of action. We do not now determine 
whether the entries appearing on the books 
annexed to the open policy establish the 
truth of the averment that there was such a 
, contract in writing as this count sets fortJti. 
The statements in this count as to the legal 
effect of the written policy of June 1, 1855, 
as to termini of shipments, are, in our opin- 
ion, erroneous, for the reasons stated in the 
ruling upon the third count of the declara- 
tion.. 

4. In substance, the third count is one upon 
the original policy of June 1, 1855, which, Jt 
is alleged, covered by its own term^ ano 
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effect ("as understood, construed, and intend- 
ed to be understood and construed," by the 
parties), this shipment of cotton in 1864 by 
Butler & Co. to themselves, from the mouth 
of Red river to Cairo. The allegation is 
that the original policy, when properly con- 
strued as intended,' extends to and covers by 
its own force, effect, and operation, "all 
shipments made by said Hening & Woodruff, 
or by any other parties, in which said Hening 
& Woodruff had an interest, at and from all 
ports and places, and to and from all ports 
and places, upon the Mississippi river, irre- 
spective of the place of shipment or the point 
of destination." 

To this construction of the policy of June 
1, 1855, we cannot give our sanction. It 
cannot mean one thing in 18G4 and another 
in 1855. Where the terms of a policy are 
not clear, we may resort to usage, and the 
course of dealing under it the better to en- 
able us to ascertain what the parties meant 
by the use of such terms, but no further. By 
its terms we think it plain that St. Louis was 
to be one of the termini of all risks which 
it was intended to embrace, and that it can- 
not be held of its own unaided force and 
effect to extend to a shipment of cotton in 
the name of other parties, from a place on 
the Mississippi river to the port of Cairo, al- 
though Hening & Woodruff may have been 
interested in such shipment 

In this view of the third count, the demur- 
rer thereto is well taken, and must be sus- 
tained. Of course, it is not intended to deny 
that a written contract may be modified, and 
either enlarged or restricted by a subsequent 
valid parol agreement. But if any such pa- 
rol agreement was subsequently made where- 
by a risk was insured which was not em- 
braced in the original contract, the rights of 
the plaintiff arise under such subsequent 
parol contract, and must be determined by 
it It is in this event a "new" contract, and 
it is a "parol" contract, although it may refer 
for part of -Its terms to another contract in 
writing of a similar character existing be- 
tween the parties; but such reference does 
not make the new contract a written con- 
tract nor does it alter the meaning, force, or 
operation of the written contract. Judgment 
accordingly. 

NOTE. Subsequently, at tKe September 
term, 1872, the cause was tried before Mr. Jus- 
tice Miller, and Treat J. and a jury, which 
rendered a verdict for the plaintiff for §178,280- 
To a proposition to reopen the questions of law 
decided on demurrer in the foregoing opinion of 
the circuit judge, Mr. Justice Miller is report- 
ed' as saving, that such a course is not only 
against the settied practice of the court,— Apple- 
ton V. Smith [Case No. 498],— but if the proposi- 
tions ruled heretofore were now open, he sees 
no reason to doubt after what has been said by 
counsel, that they were ruled correctiy. 
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In re HENNOCKSBURGH et al. 
[6 Ben. 150; i 7 N. B. R. 37.] 

District Court, N. D. New York. June 24, 
1872. 

Bankbuptct— Time When Debt is Provable. 

1. A debt existing at the time of the adjudi- 
cation in bankruptcy, but not existing at the 
time of the commencement of the bankruptcy 
proceedings, is provable in bankruptcy. The 
case of In re Crawford [Case No. 3,363], dis- 
sented from. 

[Cited in Re Lachemeyer, Case No. 7,966; In 
re Boston & Fairhaven Iron Works, 23 Fed. 
881, 29 Fed. 784.] 

2. A suit for assault and battery, having been 
commenced against the bankrupts prior to the 
commencement of the proceedings in bankrupt- 
cy, was continued to judgment before the ad- 
judication, no leave of the bankruptcy court 
having been obtained: Eeld, that, as the claim 
was not provable until the judgment was ob- 
tained, it was not necessary to obtain such 
leave. 

[Cited in Re Broich, Case No. 1,921.] 
[Cited m Howland v. Carson, 28 Ohio St 

628.] 
[See In re Bailey, Case No. 729.] 

DLn bankruptcy. In the matter of William 
Hennocksburgh and Marx Block.] 

HALL, District Judge. The assignee in 
this case having applied for an order ex- 
punging the proof of debt made therein by 
Mary C. Bainbridge, and she having ap- 
peared by attorney to oppose such applica- 
tion, it was stipulated that the matters in 
controversy should be submitted and de- 
cided upon the papers and written briefs left 
with the clerk, without other argument The 
alleged indebtedness is a judgment ren- 
dered in the supreme court of this state upon 
a verdict taken against the banki-upts on the 
20th September, 1870, in an action brought 
by the said Mary C. Bainbridge, against the 
bankrupts, for an assault and battery and 
false imprisonment The suit in which the 
verdict was rendered was commenced in 
May, 1869; and the final judgment therein 
was perfected and docketed in Onondaga 
county, in which the bankrupts resided, Oc- 
tober 6, 1870. The judgment was confessed- 
ly in tort, for a personal injury to the plain- 
tiff; and it is dear that her claim was not 
a provable debt until the judgment was en- 
tered. 

The petition in bankruptcy was filed 
against the bankrupts July 28, 1870; but it 
appears from the papers on file that no ad- 
judication was made imder the order to 
show cause granted on that day and made 
returnable on the 16th of August, 1870; and 
that on the 28th of September, 1870, an alias 
order to show cause was granted, upon the 
same petition, and was made returnable on 
the 25th of October of that year. On the 
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1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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last named day an order of adjudication was 
gi*anted;— no one appearing to oppose. 

The assignee insists tliat the debt proved 
was not provable, because there was no debt 
until the judgment was entered; and he in- 
sists, that the judgment was not entered un- 
til after the adjudication. As the date of 
the adjudication does not appear upon the 
papers submitted, it may be that he had 
overlooked the fact that the judgment was 
docketed nearly three weeks before the actu- 
al adjudication; or it may be that, under 
the decision to that effect hereinafter cited, 
he has regarded the time of the filing of. the 
petition as the time of the adjudication, for 
the purposes of the present question. 

The assignee also insists that even if the 
claimant had a valid debt at the time of the 
adjudication, it cannot be pi'oved in these 
proceedings, because the suit was continued 
and a verdict and judgment taken, after the 
petition in bankruptcy was filed, without the 
leave of the bankruptcy court. 

No doubt would have been entertained up- 
on the question presented, if the judgment 
had been in fact entered after the actual ad- 
judication in bankruptcy made on the 2oth 
of October, 1870. Until the judgment, the 
plaintiff had no provable debt; for her 
claim, as before stated, was simply and pure- 
ly a claim for damages for a personal in- 
jury, and such damages are not provable 
unless liquidated and transmuted into a le- 
gal debt by a judgment obtained before the 
filing of the petition in bankruptcy or before 
the adjudication, as the one or the other of 
these is to be considered as fixing the time 
when a debt must exist to be provable in 
bankiTiptcy. 

In' this case the actual adjudication was 
granted after judgment perfected, and if a 
debt, existing at the time of the actual adju- 
dication, but which did not exist at the time 
of the filing of the first petition in bank- 
ruptcy, is not provable, the proof of debt 
must be expunged. 

There is some want of clear and certain 
and consistent expression in the bahltruptcy 
act [of 1867 (14 Stat 517)] in respect to this 
question. The first dause of the 19th sec- 
tion of the act, if it stood alone, would seem 
to be decisive of the question; and it Is en- 
titled to much weight, as being the first and 
a most important general provision of the 
act in refei-ence to the character and de- 
scription of the debts which may be proved. 
By this clause it is provided "that all debts 
due and payable from y the bankrupt at the 
time of the adjudication of bankruptcy, and 
all debts then existing, but not payable until 
a futm:e day, a rebate of interest being made 
when no interest is payable by the terms of 
the contract, may be proved against the es- 
tate of the bankrupt." In the third clause 
of the same section it is provided, that "if 
the bankiTipt shall be bound as drawer, in- 
dorser," &c., &c., » * * "and his liabili- 
ty shall not have become absolute until aftei* 
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the adjudication of bankruptcy, the creditor 
may prove the same after such liability shall 
have become fixed," &c. In another portion 
of the same section, provision is made for 
proving a claim for rent, &c., falling due at 
fixed and stated periods; and it is provided 
that "the ci'editor may prove for a propor- 
tionate part thereof up to the time of the 
bankruptcy." 

By the terms of the lltli section it is pro- 
vided, that the filing of a voluntary petition 
is an act of bankruptcy; and that the peti- 
tioner shall be adjudged a banki-upt;— which 
adjudication, under the 4th section of the 
act, may be made, if there is no opposing 
interest, hj the register to whom the case is 
referred. In involuntary cases of bank- 
ruptcy, the adjudication cannot be made in 
less than five days from the filing of the 
petition, unless the debtor appears and con- 
sents, and it may not take place (as in this 
case) until months after the petition is filed, 
whether the case be one of voluntary or in- 
voluntary bankruptcy. I think the fair con- 
struction of the act is, that a petitioner or 
debtor is not to be deemed a banlsrupt, with- 
in the contemplation of the provision for the 
proof for rent, &c., just alluded to, until the 
order of adjudication is made; and that the 
time of the actual adjudication of bank- 
ruptcy is the time referred to in this provi- 
sion, in regard to the proof of rent, &c., un- 
less, indeed, the other portions of the bank- 
ruptcy act reqmre the court to say, that the 
time of the filing of the petition in bank- 
ruptcy, and not the time of the adjudication 
of bankruptcy, is the time intended, where 
the "adjudication of bankruptcy" is men- 
tioned in section 19. 

I confess that my own impressions are 
against such construction. The filing of the 
first petition (being a petition for an adjudi- 
cation in bankruptcy, whether the case is 
one of voluntary or involimtary bankruptcy), 
is many times referred to in the act; and, 
by section 38, it is declared to be, not an 
adjudication, but the commencement of pro- 
ceedings under the act The time of filing 
of the petition, and the time of adjudication, 
are several times referred' to, in other sec- 
tions of the act, in such manner as to show 
that congress was, or should have been, 
fully aware that the adjudication of banlc- 
ruptcy was, in all cases, to be made subse- 
quent to the filing of the petition, and that 
in many cases, it would necessarily be made 
several days, if not weeks or months, after 
the filing of the petition, as in most cases 
of involuntary bankruptcy. The registers 
are authorized to make adjudication of banlc- 
ruptcy in voluntary cases; but the petition 
is to be filed with the clerk, and afterwards 
referred to the register for his action. The 
filing of the petition, and the adjudication of 
bankruptcy, are clearly and frequently rec- 
ognized hy the general bankruptcy act as 
different in point of time. Section 14 makes 
the assignment relate back to the commence- 
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ment of the proceedings in bankruptcy (by 
the filing of a petition, see section 38); and 
the "time of the filing of the petition" is re- 
ferred to in section 20. "The time of adju- 
dication" is referred to, in section 21, as the 
important time to be regarded, in respect to 
the proof of certain debts or liabilities of the 
banki-upt; and, in section 27, it is provided 
that the wages due to operatives, clerks, or 
house servants, for which preference is given 
by the act, must be for labor performed 
"within six months next preceding the ad- 
judication of bankruptcy," not the com- 
mencement of proceedings, unless the one 
means the other. 

By the same section, the second meeting of 
creditors is to be called "at the expiration of 
three months from the date of the adjudica- 
tion," &c.; and, by section 29, the applica- 
tion for a discharge, in certain eases, is to be 
made "at any time after the expiration of six 
months from the adjudication of bankrupt- 
cy," and "witiiin one year from the adjudica- 
tion of bankruptcy." In the same section it 
is provided that certain acts, if "done within 
four months before the commencement of 
such (bankrupt) proceedings," shall bar his 
discharge; and, in section 32, the form of a 
discharge is given, in which "the day the peti- 
tion was filed by (or against) him," (the bank- 
rupt) is referred to. In section 85, the time 
of "the filing of the petition by or against 
him" (the bankrupt) is twice refeiTed to. 
The 39th section refers to "the order of ad- 
judication," and shows that the order in in- 
voluntary cases cannot be made, except by 
consent, until at least five days after the 
service of the petition. Section 44 uses the 
terms, "after the commencement of proceed- 
ings in bankruptcy," and "before the com- 
mencement of proceedings in bankruptcy." 

When we consider the fact, that the filing 
of the petition by which the proceedings in 
bankruptcy were commenced, and the adju- 
dication under it, are entirely different acts, 
to be performed by difCerent persons, and at 
different times, and, in some cases, at times 
widely different from each other, it is diffi- 
cult to conclude that congress intended "the 
time of filing the petition," or the time of 
"the commencement of proceedings in bank- 
ruptcy," in the cases where they have omitted 
the use of either of such or like expressions 
so often fotmd in the act, and have used in- 
stead, and over and over and over again, the 
expression "the time of the adjudication of 
banki'uptcy." It is only by the exercise of a 
power of construction which may, perhaps, 
be properly termed judicial legislation, that 
it can be held that congress did not mean 
what they have expressed, in clear and un- 
equivocal terms, but did mean what they did 
not say; although other parts of the act af- 
ford sufficient evidence that they could and 
did use proper and unequivocal language to 
express the intention in respect to time, im- 
puted to them by the construction, which 
gives to the language used a meaning and 
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effect entirely different from that expressed. 
The language used in giving the form of a 
discharge (section 32) would seem to limit its 
effect to provable debts which existed on the 
day the petition was filed, by of against the 
bankrapt; but section 34, in deelai-ing its 
effect, provides that, with the exceptions re- 
ferred to, it shall "release the bankrupt from 
all debts, claims, liabilities and demands, 
which were or might have been proven 
against the estate in bankruptcy." So that 
the debt of the creditor, in this case, if prov- 
able, will be barred by the bankrupt's dis- 
chai'ge. 

It may be conceded that the bankruptcy 
act would have been more harmonious, in its 
language, and its expressed provisions, in re- 
lation to the proof of debts, more in accord- 
ance with what may properly be deemed the 
general policy and pmrpose of the act, if it 
had expressly provided that only debts ex- 
isting at the time the petition was filed, by or 
against the bankrupt, could be proved; and 
it is not, perhaps, surprising that it has been 
held by the learned judge of the Eastern dis- 
trict of Michigan, to be the duty of the court 
to give to the provisions now in question a 
construction deemed more in accordance with 
such general policy and pm-pose, than the 
construction which would necessarily be giv- 
en to the language upon which the question 
mainly depends, if the general purpose and 
policy of the act was not deemed to require 
a different construction. In the case re- 
ferred to,— In re Crawford [Case No. 3,303], 
—it was held, that it was the intention of the 
act that such debts, and such only, as existed 
at the time of the filing of the petition for 
adjudication of banki-uptcy, are proisable 
against the bankrupt's estate. The original 
claim of the creditor, in that case, would 
have been provable, if no judgment had been 
obtained upon it after the filing of the peti- 
tion in bankruptcy, arid although the learned 
judge held that it was the judgment only 
which was provable, and that the debt, on 
which the judgment was rendered, was not 
provable, because it was merged in the judg- 
ment, he yet held, that the costs which might 
have accrued subsequent to the time of filing 
the petition, could not be said to constitute a 
claim or debt existing at that time, and 
should, therefore, be excluded in making up 
the amount upon which dividends were to be 
made in the bankruptcy proceedings. 

After much hesitation, I have concluded to 
act upon my own judgment in the present 
case, notwithstanding the decision in the 
Case of Crawford [supra]. The learned judge 
who decided that case, felt at liberty to ex- 
press his dissent from opinions delivered by 
1 other learned judges; and in the Case of 
I Williams [Case No. 17,705], Judge Shipman 
appears to have considered that the question, 
whether a debt was provable depended upon 
the question, whether it existed at the time 
of the adjudication of bankruptcy. On the 
other hand, Judge Blatchford, in the Case of 
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Patterson pcd. 10,815], expressed an opinion, 
that debts, to be provable, must liave existed 
£Lt the time of the commencement of the pro- 
-ceedings in bankruptcy. The question did 
not, however, arise in that ease, and in the 
subsequent case of the New York Mail Steam- 
ship Co. [Id. 10,211], I understand that the 
learned judge decided that the proper charges 
of the attorneys and coimsel of the bankrupt, 
for their services in resisting the adjudica- 
tion, were provable in such bankruptcy pro- 
•ceedings, because such services were render- 
ed prior to the adjudication in bankruptcy, 
although after the petition for adjudication 
was filed. 

There is certainly much reason for sup- 
posing that congress deliberately adopted the 
time of the actual - adjudication of bank- 
ruptcy, as the time at which a debt must ex- 
ist in order to be provable, in contradistinc- 
tion to the time of the commencement of the 
proceedings in bankruptcy. It was apparent, 
upon the face of the act, that, in many cases, 
the adjudication would not be made until a 
•considerable time after the proceedings were 
-commenced, and that, in all, some time must 
elapse between the filing of the petition and 
the adjudication- It was also apparent that 
the act made no provision for giving any 
notice of the filing of the petition imtil after 
the actual adjudication, and that a warrant 
was then to issue to the marshal requiring 
iim to publish forthwith In the designated 
newspapers, and to send to the creditors of 
the bankrupt, the required notices of such 
proceedings in bankruptcy. This warrant is 
required to be issued forthwith after the ad- 
judication;— thus evidencing the intention of 
congress to give the public, especially those 
who had dealings' with the bankrupt, imme- 
4iate notice of the adjudication in bank- 
ruptcy, in order that persons might not lon- 
ger trust him as worthy of credit, or other- 
wise deal with him in respect to his property; 
and the adoption of the language used, xmder 
these ch'cumstanees, affords strong evidence 
that congress intended what is repeatedly ex- 
pressed in the act It may well have been 
considered, that no one was likely to trust', 
the bankrupt, with knowledge that proceed- 
ings in bankruptcy had been commenced 
against him, and that it was just and equi- 
table that those who had tnisted the bank- 
rupt, in ignorance of the proceedings against 
him, on the evidence of his solvency, afforded 
by his possession and apparent ownership of 
property, should be entitled to prove theh: 
debts, and receive dividends from such prop- 
erty. Instead of looking solely to a declared 
Mnkrupt, just stripped of his property for 
the benefit of other a*editors having no 
stronger equities. Other reasons of a similar 
<:haracter might be stated, but, as this ease is 
likely to be presented to the circuit, for re- 
view, it will be disposed of without further 
■discussion of this question. 
The objection that the claimant proceeded 



In her suit, and that the verdict and judg- 
ment were taken after the petition in bank- 
ruptcy was filed, without the leave of the 
bankruptcy court, cannot be maintained. 
The language of the act is, "that no creditor, 
whose debt is provable xmder this act, shall 
be allowed to prosecute to final judgment any 
suit, at law or in equity, therefor, against the 
bankrupt, until the question of the debtor's 
discharge -shall have been determined, and 
any such suit or proceedings shall be stayed, 
&c.;" but it does not apply to this case, for 
the reason that the debt of the claimant was 
not provable until final judgment was ob- 
tained. 
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HENOP V. TUCKER. 

[2 Paine, 151.] i 

Circuit Court S. D. New York.2 

Wages op Sbameit — Sale of Vessel — Deter- 
mination OF Contract— Damage to Vessel. 

1. The general principle of the marine law is, 
that freight is the mother of wages, and if no 
freight be earned, no wages are due. • The rea- 
son of this rule is, that if mariners were to 
have their wages in all cases, they would not 
use their endeavors nor hazard their lives for 
the safety of the ship. But it does not apply 
where the freight is lost by the fraud, or wrong- 
ful act of the master. 

2. Without any express stipulation to that ef- 
fect the seamen's contract is contingent and in 
cases of wreck and capture their wages are lost 
on the happening of the peril; and this does 
not depend on the physical destruction or abso- 
lute loss of the vessel, for she may afterwards 
be got off, or he recaptured or restored. 

3. And in respect of the right to wages, there 
is no distinction, between a vessel's becoming 
innavigable from wreck, and being rendered in- 
capable of proceeding on her voyage from any 
other peril of the sea. 

4. And where in the course of a voyage a 
vessel receives damage by the perils of the sea, 
to an extent that it will cost more than one- 
half her value to repair her, and upon a regular 
survey and proceedings she is sold and aban- 
doned to the underwriters, the contract with the 
seamen for wages is determined. 

5. Where an American seaman shipped at 
New York, on a voyage to Liverpool, and back 
to the United States, and on her return voyage 
the vessel, in consequence of a leak, put into 
Cork to repair, where upon a regular survey it 
was found that it would cost five-sixths of her 
value to repair her, and the surveyors advised 
a sale, and she was accordingly sold and aban- 
doned to the underwriters; it was hdd, that the 
seaman was not entitled to recover ttie two 
months' wages allowed by the act of congress 
to American seamen discharged abroad. Alitor, 
had she been unseaw'orthy at the commence- 
ment of the voyage. 

[Cited in Kelly v. Otis, 23 Fed. 905.] 
[See note at end of case.] 



1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases 
from 182T to 1840.] 
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[Appeal from the district court of tlie Unit- 
ed States for ttie Southern district of New 
York.] 

In admiralty. 

E. Hine, for appellant. 

B, Burr and Mr. Benedict, for respondent 

THOMPSON, Circuit Justice. In this case, 
Tucker and Carver, seamen on board the 
brig Caroline, filed a libel against Henop, as 
owner of the brig, for the reeoveiy of two 
months' wages claimed to be due on their 
discharge from the brig at Cork, under the 
act of congress of 1803, § 3,-3 Laws [Bior. 
& D.] 527 [2 StaL 203]. The two months' 
wages were allowed by the district court, to 
wit: sixty dollars to Tucker, and forty dol- 
lars to Carver, from which decree there is 
an appeal. The appeal, however, is only 
prosecuted against Tucker; as to Carver the 
decree has been satisfied.^ From the libel and 
proof in the case, it appears that Tucker was 
duly shipped as mate or mariner on board 
the brig, on a voyage from New York to 
Liverpool, and back to some port in the Unit- 
ed States, That the brig sailed on the voy- 
age with a cargo for Liverpool, and having 
landed the same, took in a return cargo of 
salt; and soon after having sailed on her re- 
turn voyage, the brig was found to leak so 
much, that it was deemed necessary to put 
into some port to repair, and she according- 
ly bore away for the hai-bor of Cork; and 
upon her arrival there, a survey was held, 
and the surveyors upon examination report- 
ed her damages to an extent that would cost 
about five thousand dollars to repair her. 
The brig being valued at about six thousand 
dollars, the surveyors advised a sale of the 
brig, which was accordingly made, and the 
vessel was abandoned to the underwriters. 
A protest was duly made, and signed by the 
master (Jenkins) and by both the libellants, 
fuUy stating the vessel to have been sea- 
worthy at the commencement of the voyage, 
and that the damage sustained was by perils 
of the sea. The proceedings on the survey 
and sale were regular, and no complaint on 
the appeal has been made on that ground. 
Upon the hearing in the court below, some 
testimony was introduced touching the sea- 
worthiness of the brig, but utterly failed in 
showing that she was unseaworthy; and the 
only point that has been made on the appeal 
is, whether, under these circumstances. Tuck- 
er was entitled to his two months' wages un- 
der the act of congress. 

The question in this case resolves itself in- 
to the single inquiry, whether when in the 
course of a voyage a vessel receives damages 
by perils of the sea, to an extent that it will 
cost more than one-half her value to repair 
her, and upon a regular survey and proceed- 
ings she is sold and abandoned to the under- 
writers, the conti-act with the seamen for 
wages is determined. There is no question 
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in this case with respect to any wages except 
the two months' claimed under the act of 
congress. That act— Act 1803, § 3; 3 Laws 
[Bior. & D.] 527 [2 Stat 203]— provides that 
whenever a ship or vessel belonging to a cit- 
izen of the United States shall be sold in a 
foreign country, and her company dischar- 
ged, it shall be the duty of the master or 
commander to furnish the consul, vice-consul, 
commercial agent, or vice-commercial agent, 
a list of the ship's company, and to pay to 
such public agent for every American sea- 
man or mariner designated upon such list 
three months' pay over and above the wages 
that may be then due to such seaman or 
mariner, two-thirds of which is to be paid by 
such public agent to each seaman or mariner, 
and the other third to be applied in the man- 
ner directed by the act iii- the maintenance 
of destitute seamen, and to aid them in their 
return to the United States. 

It has been argued at the bar, on the part 
of the appellants, that this law applies only 
to cases where there has been a voluntary 
sale of the vessel in a foreign country, and 
not where the sale has become necessai-y by 
reason of sea damage. I am not aware of 
any direct decision upon this point, either in 
the English or American courts. No case 
has been referred to on the argument where 
it has been expressly adjudged. The ques- 
tion must therefore, be decided upon general 
principles, growing out of the contract of 
seamen for wages. It is admitted to be the 
settled rule, that in case of shipwreck, when 
there is a total physical destruction of the 
vessel, this will dissolve the contract for 
wages; but it is said, that when there is 
only a technical total loss, the contract is not 
ipso facto dissolved. I am not aware of any 
case where such a distinction has been inti- 
mated; and I cannot discover any solid 
grounds upon which it can be maintained. 
It is true, the ship-owner is not obliged to 
abandon, he may repair the vessel and prose- 
cute the voyage. But it may not be in his 
power to make such repairs in a foreign 
country; or the damage may have occurred 
in a place where repairs were impracticable; 
or the extent of the injury so great as to ren- 
der the vessel not worth repairing. And the 
loss of wages grows out of the loss of freight, 
and the breaking up of the voyage, so that 
no further beneficial services can be rendered 
by the seamen; and in case of shipwreck or 
capture, the assured is not bound to aban- 
don, any more than in any other case of loss 
which entitles him to abandon. 

This case is not free from difficulty, and I 
cannot say that I have arrived at a per- 
fectly satisfactory conclusion upon it The 
first impression would be that it was imjust 
to visit the misfortune of the ship-owner 
upon the seamen, when they have discharged 
their duty faithfully. The law is very be- 
nign in its provisions respecting this im- 
provident class of men, and goes very far 
in throwing around them guards to protect 
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and secure their riglits, and to prevent their 
being deprived of their wages by any cir- 
cumstances growing out of the misconduct 
of the master or owners. The master is not, 
therefore, permitted voluntarily to discharge 
the seamen in a foreign country; and their 
wages continue imtil the end of the voyage, 
where they are wrongfully discharged by 
the master; and comts wiU look with a 
vigilant eye to see that no trivial or slight 
circumstance shall excuse the master for 
such discharge. But where the voyage is 
broken up without any fault of the master 
or owners, by perils of the sea or a vis 
major, against wbich they could not guard, 
and by reason whereof no further beneficial 
service could be rendered by the seamen in 
navigating the vessel, no injustice is done 
the seamen in such case, if, according to 
the principles of the marine law, this is un- 
derstood to be a contingency upon the hap- 
pening of which the contract for wages is 
dissolved, according to the true intent and 
understanding of the parties. It certainly 
cannot be maintained that a seaman is, in 
all cases', entitled to receive his 'full wages, 
when tiie voyage is broken up without any 
fault or misconduct chargeable upon him. 
Where there is no special contract, the sea- 
men must be understood to be on board on 
the common terms of the marine law. It is 
admitted, that in case of wreck, the sea- 
men lose their wages; and where is the 
sound and sensible distinction between such 
a case and when there is a total loss by any 
other peril of the sea? There is not, in 
every case of wreck, a total physical de- 
struction of the vessel; and if there is an 
insm-ance covering the loss, the remedy of 
the ship owner against the tmderwriters is 
the same in both cases. The case of ship- 
wreck which draws after it the loss of sea- 
men's wages, is not limited in any of the 
cases to a physical destruction of the ves- 
sel. If a ship takes ground by accident or 
by force of the wind or sea, out of the 
ordinary course of navigation, and remains 
so long as to become innavigable, it is a 
wreck, and constitutes a total loss; and 
what can make the difference, whether the 
vessel becomes innavigable by reason of 
grounding or any other peril of the sea, if 
she is thereby rendered incapable of pros- 
ecuting the voyage? If there must be an ab- 
solute physical destruction of the vessel, in 
order to deprive the seamen of their wages, 
they must wait until it is known whether 
the vessel goes to pieces or is got off. It is 
also well settled, that in case of capture, the 
seamen lose their wages; and this must de- 
pend on some other principle than the phys« 
ical destruction or absolute loss of the ves- 
sel. That remains in perfect safety, and 
may be recaptured or restored; or indem- 
nity for the loss may be obtained from the 
underwriters, if any insurance has been 
efCected. The ground upon which these 
cases rest, must grow out of the nature of 



the seamen's contract, and depending on 
some principles of public policy, from the 
nature of the service. In the cases of 
wreck and capture, the seamen's contract, 
without any express stipulation to that effect, 
is considered contingent, and their wages 
lost on the happening of the peril. The law 
annexes or implies a condition that where 
the voyage is broken up by some peril or 
vis major, without the fault of the master, 
or ship-owner, or any of the parties con- 
cerned in the navigation of the vessel, the 
seamen's wages .are gone. This doctrine 
grows out of principles of public policy, to 
stimulate seamen to every possible exertion 
to save the vessel, linowing that thehr wages 
were dependent upon that; and it is upon 
this same principle that seamen are- not al- 
lowed to insure their wages, which is a 
rule so firmly fixed and incorporated in the 
law, that, according to the language of 
some of the cases, it cannot be done directly 
nor indirectly. But if the seamen have a 
right to recover their wages, at all events, 
of tiie ship-owner, it is difficult to see why 
they may not insiu:e their wages; but if 
they can recover their wages of the ship- 
owner, they are not all put at hazard, 
and the recourse over against the ship-own- 
ers, in all cases, is virtually an indirect in- 
surance of their wages, and is directly at 
war with the groimds and reasons upon 
which that rule has been established. The 
general principle of the marine law is, that 
freight is the mother of wages; and if no 
freight be earned, no wages are due. There 
may be some exceptions to this rule, de- 
pending on special circumstances, but- not 
applicable to the present case. This prin- 
ciple protects the ship-owner, by making 
the right of the mariner to his wages com- 
mensurate with the right of the owner to 
his freight; but that the rule may duly ap- 
ply, the freight must not be lost by the 
fraud or wrongful act of the master. The 
policy of the rule applies to case's of loss of 
freight by perils of the sea; and the reason 
assigned for the rule is, that if the mariners 
were to have their wages in all cases, they 
would not use their endeavors, nor hazard 
their lives for the safety of the ship. 1 Sid. 
179; 3 Kent, Comm. 1ST. In the case of 
Wiggins V. Bngleton, 3 Burrows, 1844, it 
was held, that the wages of a sailor are not 
payable if the ship be lost or taken before 
the end of the voyage; and no distinction 
is intimated between an absolute and a 
technical total loss. In the case of Icard v. 
Goold, 11 Johns. 279, it was held, by the 
supreme court of this state, that insurance 
of freight is for the indemnity of the ship- 
owner only, and does not enure to the bene- 
fit of seamen's wages, which cannot be in- 
sured directly or indirectly; and the same 
principle is recognized in the case of Riley 
V. Delafield, 7 Johns. 522, where it is held, 
that no interest is covered b,y an insurance 
on freight other than freight sti-ictly so 
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called; tliat is, an interest accruing to the 
insured for the use of the vessel of which 
he is owner. And in the case of Shep- 
herd V. Taylor, 5 Pet [30 U. S.] 711, it 
is said by the court, that there is an inti- 
mate connection hetween the freight and 
the wages; the right to the one is generally, 
though not universally, dependent on the 
other. It would certainly operate oppress- 
ively upon the ship-owner, if he should be 
held liable to pay the seamen's wages, and 
yet could not indemnify himself by insur- 
ance. The marine law very equitably dis- 
tinguishes between the cases in- which sea- 
men's services are not rendered in conse- 
quence of a peril of the sea, and where 
they are not rendered by reason of some 
illegal act or misconduct of the master or 
owner interrupting and destroying the voy- 
age. In the latter ease, they are entitled to 
their wages. 3 Kent, Gomm. 187. In the 
ease of The Saratoga [Case No. 12,355], Mr. 
Justice Story fully recognizes the rule, that 
where freight is lost by inevitable accident, 
the seamen cannot recover wages as such 
from the ship-owner; but in some cases, un- 
der special circumstances, may be entitled 
to recover compensation in the nature of 
salvage. If the doctrine in these cases is 
well founded, it must rest upon the principle 
that under the marine law the contract for 
seamen's wages is, from the nature of the 
case, in some measure contingent, depend- 
ing on the earning of freight where ^o fault 
is chargeable upon the master or owner. 
Under these views of the case, I think that 
no wages were recoverable, and the decree 
of the district court must accordingly be 
reversed. 

NOTE. A seaman charged with mutinous 
conduct, was voluntarily discharged from the 
ship by the captain, who expressed regret for 
the difficulties that had occurred, and promised 
to pav the seaman his wages. Held, that the 
captain's promise operated as a waiver of any 
forfeiture of wages by the seaman, for diso- 
bedience of orders during the voyage. Austin 
V. Dewey, 1 Hall, 238. The master and sea- 
men, after becoming separated from vessel by 
shipwreck, are entitled to compensation as la- 
borers or salvers, for their services in transport- 
ing and saving the property, to be allowed ac- 
cording to the natare of the services. Bridge v. 
Niagara Ins. Co., Id. 423. Wages cannot, in 
general, be recovered by a seaman, where no 
freight has been earned, and there is no fault 
of the master or owners occasioning the fail- 
ure. Van Beuren v. Wilson, 9 Cow. 158. It 
is not sufficient to entitle seamen to wages, 
that the freight be lost without their fault. It 
must be owing to the fraud or other wrongful 
act, or some fault of the master or owner; or 
at least some act or omission on the part of the 
master or owner, over which the seamen can 
have no possible control. Id. The defendants 
shipped the plaintiff, a seaman, on a voyage 
from New York to Newry, in Ireland, and 
thence back to a port in the united States; and 
the vessel was libelled in the Irish admiralty 
by one pretending to be owner, and the crew 
turned ashore and discharged by the captain. 
The vessel was detained more than a year, and 
was finally restored; but, in the meantime, had 
become so much. deteriorated as to be unworthy 
of repair, and was abandoned in Ireland to the 
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underwriters, and never returned to the United 
States. Held, that this was not the exercise of 
that superior force over the vessel, which should 
exempt the owners from liability to pay the 
plaintiff his wages, or damages for discharging 
him from the return voyage; and held, also, 
that the master and owners were not entirely 
free from fault; and they were bound to un- 
derstand and risk their title; or, if it was con- 
tested in a mere civil proceeding, to take ef- 
fectual means for liberating it, if possible, on 
security, pendente lite; so as to prosecute the 
voyage* and enable the vessel to earn freight. 
Id. An action will not lie at a suit of a seaman 
against the owners under the act of congress [2 
Stat. 203]. And see Ogden v. Orr, 12 Johns. 
143. Id. If, during a voyage, a seaman is com- 
pelled to leave the ship, on account of ill usage 
and cruel treatment by the master, or through 
his agency, and for fear of his personal safety, 
it is not a case of a voluntary desertion, and he 
is entitled to recover his full wages for the 
whole voyage. Ward v. Ames, 9 Johns. 138. 
Where a crew has been shipped for a voyage, 
and articles have been regularly entered into, 
fixing the rate of wages, if the crew, at an inter- 
mediate port of the voyage, compel the master 
by threats of desertion, to enter into new ar- 
ticles for a higher rate of wages, such articles 
are void, and not binding on the master, being 
contrary to the policy of the act of congress; and if 
established, would be holding out an inducement 
to a violation'of duty and of contract. Bartlett v. 
Wyman, 14 Johns. 260. Nor are such new arti- 
cles binding on the owners of the vessels, the 
master having no authority to make them, the 
owner being bound by the first articles. Id. 
And any such promise is void for want of con- 
sideration, the seamen having no right to aban- 
don the voyage. Id. The written agreement 
or shipping articles, made at the port of de- 
parture, are the only legal evidence of the con- 
tract, and the mariner can recover no more than 
what is stipulated in such articles. Id. John- 
son V. Dalton, 1 Cow. 543. Where a seaman 
who had signed shipping articles, by which he 
engaged not to absent himself from the vessel 
without leave until the voyage was ended, and 
the vessel discharged of her cargo, on the ves- 
sel's arriving at her last port of discharge, and 
being there safely moored, refused to remain 
on board and assist in discharging the cargo, 
but absented himself, without leave; held, that 
by such desertion, he had forfeited his wages, 
Webb V. Duckingfield, 13 Johns. 390. Though 
the master has no right to insert in the shipping 
articles any stipulation or agreement repugnant 
to the laws of the United States, yet he may 
add any provisions consistent with the laws 
relative to seamen. Id. The contract with a 
seaman continues in force until the cargo is 
finally discharged, and if he leaves the ship 
before that is done, he forfeits his wages. Id. 
Where a ship, captured during the voyage, 
and her crew taken out and detained as prison- 
ers of war, was afterwards recaptured, and the 
master having hired a new crew, proceeded on 
her voyage, and arrived at the last port of de- 
livery, and carried freight; held, that the sea- 
men >who were taken out, though never re- 
stored to the ship, were entitled to wages for 
the whole voyage, deducting only their propor- 
tion of the salvage paid to the recaptors. AVet- 
more v. Henshaw, 12 Johns. 324. Where a ves- 
sel is captured and condemned, though the own- 
er afterward recovers the freight from the in- 
surers, the seamen are not, therefore, entitled 
to their wages. Percival v. Hickey, 18 Johns. 
257. So, where a neutral vessel is run foul of 
and sunk by a belligerent cruiser, through neg- 
ligence, and the owner, in an action of trespass 
against the commander of the vessel, recovers 
the full value of the vessel and cargo so sunk 
and lost, the seamen are not entitled to the 
wages. Id. Insurance of freight is for the in- 
demnification of the owner only, and does not 
enure to the benefit of the seamen's wages. 
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which cannot be insured directly or indirectly. 
Icard V. Goold, 11 Johns. 279. The paster is 
chargeable for wages only on his special con- 
tract, in hiring the seamen; and tiie owners 
from the implied contract which they are sup- 
posed to make through their agent and master. 
Wysham v. Rossen, Id. 72. Where seamen are 
shipped for a voyage, and during the outward 
passage the vessel is captured and carried into 
a port of the captor, where the master leaves 
her, and she is afterward released, and instead 
of prosecuting the original voyage, returns 
home with the same crew, under the command 
of A., who had been subsequently appointed by 
the owner to take charge of the vessel, this is 
a new and distinct voyage, and A. is liable only 
for the wages arising while he was master, and 
not for wages which had accrued while the ves- 
sel was under the former commander. Id. 
Whether, if A. had prosecuted the original voy- 
age, he would be deemed to have assumed the 
contract of the seamen with the former mas- 
ter. Id. A seaman signed articles without read- 
ing them, for a voyage from New York to Arch- 
angel, and back to New York, which was rep- 
resented to him as different from that expressed 
in the articles. The vessel went to Sicily, Sar- 
dinia and Messina, at which places she disposed 
of her outward cargo, and at the latter place, 
■^yherc she lay seven months, took in a return 
cargo. She left Messina for Gottenburgh, and 
on her voyage thither was captured, carried in 
and condemned; held, that the seaman was en- 
titled to wages unto and during his stay at Mes- 
sina; but not from Messina, that being a new 
intermediate voyage, and the capture put an end 
to the freight, as well as wages, for that voy- 
age. Murray v. Kellogg, 9 Johns. 227. The 
seaman, in this case, brought his action in an 
inferior court, which allowed him wages up to 
the capture; and, on certiorari, the supreme 
court refused to reverse the judgment on that 
account, the excess being trifling, and there was 
no evidence as to the time between the de- 
parture from Messina and the capture, but some 
evidence of collusion between the master and 
captors. Id. 

Where a vessel was compelled, in consequence 
of springing a leak, to put back for repairs, and 
the seamen made no application for repairs 
under the law of the United States, but the own- 
ers voluntarily caused repairs to-be made; and 
the vessel, after the repairs, was, in the opin- 
ion of the master carpenter, and three ship- 
builders, perfectly seaworthy; though seven 
journeymen carpenters were of opinion that she 
was not seaworthy; and on that ground, the 
crew refused to proceed on the voyage; held, 
that no freight having been earned, and the loss 
of the voyage not being imputable to the master 
or owners, the seamen were not entitled to 
wages; and that they could not set up the opin- 
ion of the journeymen workmen to excuse their 
breach of contract, and justify their demand of 
wages. Porter v. Andrews, 9 Johns. 350. 
Where the voyage is lost by the act of the mas- 
ter or owner, and whether, as 'it seems, that act 
be wrongful or fraudulent or not, the seamen 
are entitled to their wages. Hoyt v. Wild- 
fire, 3 Johns. 518;- Sullivan v. Morgan, 11 
Johns. 66. So, where a seaman was hired for a 
voyage from New York to Bombay and back, 
and the vessel was loaded with naval stores; 
and the master, on his route to Bombay, under 
a false pretense of Tvant of water, deviated, in 
order to put into the Isle of France, and was 
captured by a British vessel on her way thither, 
and the ship condemned; held, that a seaman 
might, on his return, recover his wages, accord- 
ing to the contract, from the time he shipped on 
board until his arrival in New York, deducting 
such wages as he had received in his absence. 
Id. Where freight has not been earned, wages 
are not due. Dunnett v. Tomhagen, 3 Johns. 
154; Icard v. Goold, 11 Johns. 279. And it 
makes no difference that there has been a sal- 
vage of part of the cargo; for, as it was not 



delivered by the ship, no freight was earned. 
Id. Where the crew, on abandoning a vessel 
from necessity, took some boxes of merchandise, 
part of the cargo, in the long boat with them, 
and which were, in this manner, preserved; 
held, that though the seamen might have had a 
valid lien on the goods saved, for an equitable 
. compensation, in the light of salvage, yet it 
gave them no ri^ht of action on their contract 
for wages. Id. \Vhere the wages of a seaman 
appear, by the shipping articles, evidence of a 
further compensation by way of customary privi- 
lege, cannot be received. Bogert v. Cauman, 
Anti. N. P. 97, note a. The master is not 
bound to pay the seamen until the cargo is dis- 
charged. Sehieffelin v. Harvey, Id. 76, note a. 
Upon a breach of contract, seamen are entitled 
to wages until their return home. Patten's 
Adm'rs v. Park, Id. 46. Where a vessel on a 
voyage merely earns passage money, and no 
regular freight, how far seamen are entitled to 
their wages. Id. 43. 
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In re HENRICH- 

•[5 Blatchf. 414; i 10 Cox, Or. Gas. 626.] 

Circuit Court, S. D. New York. June 12, 186T. 

Extradition — Fohgert — Jurisdiction of Com- 

MISSIOSEK — DocnaiENTAKT EVIDENCE — PltO- 
GEEDINGS BEFORE COMMISSIOXER— APPEAL. 

1. This court has power, on a writ of habeas 
corpus, in conjunction with a writ of certiorari, 
to revise the action of a commissioner of this 
court, committing a fugitive from justice for 
surrender under an extradition treaty between 
the United States and a foreign country. 

rCited in Re Macdonnell, Case No. 8,772; Re 
Stupp, Id. 13,563; Re Kelley, Id. 7,655; 
Ex parte Perkins, 29 Fed. 908; Re Fergus, 
30 Fed. 607; Ex parte McCabe, 46 Fed. 
3G9.] 

2. This court will look into the evidence on 
which the judgment of the commissioner rested, 
and will pass upon its weight, as well as upon 
its competency. 

[Cited in Re Roth, 15 Fed. 507.] 

3. Under a warrant issued by a justice of the 
supreme court, directed to the marshals of the 
United States for any district respectively, and 
to their deputies, or the deputies of any of them, 
or. to any of said deputies, commanding them, 
and each of them, to arrest such alleged fugi- 
tive for such surrender, and bring him before 
thfe said justice, or a commissioner named there- 
in, or some other magistrate, at New York, a 
deputy of the marshal of the United States for 
the Southern district of New York has the 
right to arrest such person in Wisconsin, and 
bring him before such commissioner, and such 
commissioner has jurisdiction of the case, un- 
der such an arrest. 

4. Where tlie crime is forgery, the complaint 
on which such warrant is founded may charge 
more than one forgery. 

5. The act of June 22, 1860 (12 Stat. 84), en- 
larges the class of documentary evidence which 
may be adduced in support of the charge of 
criminality, beyond that authorized by the act 
of August 12, 1848 (9 Stat. 302), so as to admit 
any depositions, warrants, or other papers, or 
copies of the same, which are so authenticated 
that the tribunals of the country where the of- 
fence was committed would receive them for 
the same purpose. 

rCited in Re Farez, Case No.. 4,645; Re Mac- 
donnell, Id. 8,771; Re Stupp, Id. 13,563; 
Re Fowler, 4 Fed. 308 r Kurtz v.Moffitt,115 

1 Dtleported by Hon. Samup' Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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U. S. 497, 6 Sup. Ct. 151; Re Mcriiun, 30 
Fed. 59; Re Charleston, 34 Fed. 534; Re 
Mannins, 44 Fed. 276; Oteiza v. Jacobus, 
136 U. S. 388, 10 Sup. Ot. 1034; Re Adutt, 
55 Fed. 378.] 

6. The proper form of such authentication 
considered. 

[Cited in Re Wadge, 15 Fed. 865, 16 Fed. 
333.] 

7. The decision of the commissioner sus- 
tained. 

8. Rules prescribed for the conduct of pro- 
ceedings under extradition treaties: (1) De- 
mand for surrender and mandate of the presi- 
dent; (2) previous designation of the commis- 
sioner before whom the warrant of arrest is 
returnable; (3) certificates to documentary evi- 
dence; (4) record, by the commissioner, of the 
proceedings before him; (5) verified transla- 
tions of documents in foreign languages; (6) 
contents of complaint. 

[Cited in Re Thomas, Case No. 13,887; Ex 
parte Van Hoven, Id. 16,858.] 

9. Where the commissioner acts, in such a 
case, on legal evidence, this court will not re- 
verse his judgment, except for substantial .er- 
ror in law, or for such manifest error in fact 
as would warrant a court in granting a new 
trial for a verdict against evidence. 

[Cited in Re Stupp, Case No. 13,563; U. S. 
V. Brawner, 7 Fed. 87.] 

10. No appeal lies from the decision of this 
court, on a habeas corpus, in an extradition 
case. 

On the 4th of December, 1866, the presi- 
dent of the United States, upon the applica- 
tion of the Baron Von Gerolt, accredited to 
the government of the United States as envoy 
extraordinary and minister plenipotentiary of 
Prussia, issued his mandate to the proper 
magistrates of the United States, requesting 
them to cause the arrest of Phillip Henrich, 
an alleged fugitive from Prussia, charged 
with the crime of forgery, that the evidence 
of his criminality might be heard and con- 
sidered, and, if deemed sufficient to sustain 
the charge, that the same might be certified, 
together with a copy of all the proceedings, 
to the secretary of state, in order that a war- 
rant might issue for the surrender of the 
fugitive, under the stipulations of the con- 
vention between the United States and Prus- 
sia and other states of the Germanic Con- 
federation, entered into June 16, 1852 (10 
Stat 964). On the 12th of December, 1866, 
the Honorable Guido Von Grabow, acting 
consul general of the kingdom of Prussia, for 
the United States, duly made complaint be- 
fore Kenneth G. White, Esquire, a commis- 
sioner of the circuit court for the Southern 
district of New York, one of the magistrates 
properly designated by the president's man- 
date, setting forth the crimes alleged to have 
been committed by the fugitive, and praying 
for a warrant of arrest, that he might be 
surrendered to the authorities of Prussia, 
piuTsuant to the treaty stipulations between 
the two countries. This application to the 
commissioner was accompanied by a copy of 
the warrant of arrest issued by the author- 
ities of Prussia, duly authenticated, and cer- 
tified at Berlin by the minister of the United 



States to that country. On the same day 
(December 12th, 1866,) the Honorable Sam- 
uel Nelson, one of the justices of the supreme 
court of the United States, and the presiding 
judge of the circuit court for the Southern 
district of New York, on proper application 
being made to him, issued his warrant, direct- 
ed to the marshals of the United States in 
any district, or to any of their deputies, com- 
manding them, and each of them, to arrest 
Henrich forthwith and bring him before said 
justice, or Commissioner T^Htiite, at the city 
of New York, or some other magistrate, that 
the evidence of the criminality of said Hen- 
rich might be heard and considered, pur- 
suant to the treaty stipulations referred to, 
and the acts of congress in such case made 
and provided. This warrant was placed in 
the hands of Robert Murray, Esquire, mar- 
shal of the United States for the Southern 
district of New York, who, on the 14th of 
December, 1866, duly deputed a person to ex- 
ecute the same. Under and by virtue of this 
warrant, Henrich was arrested, and, on the 
30th of March, 1867, he was brought before 
Commissioner White, at the city of New 
York, for examination. This examination 
took place from time to time, under regulai- 
continuances, and terminated on the 29th of 
April, 1867, when, after hearing the evidence, 
and the counsel for the Prussian government, 
and the counsel for the prisoner, the commis- 
sioner adjudged the evidence produced suf- 
ficient to sustain tlie charge, and committed 
Henrich to the custody of the mai-shal, to 
be kept in custody till he should be surrender- 
ed by the executive authority of the United 
States, under the provisions of the treaty. 
At this stage of the case an application was 
made to this court for a writ of habeas cor- 
pus, to produce Henrich in court. The ob- 
ject of this writ was stated to be, to procure 
a revision, by this court of the whole pro- 
ceedings in the case, including the final judg- 
ment of the commissioner. By an arrange- 
ment between the counsel for Prussia and 
the prisoner, the question whether this court 
had the power to revise the judgment of a 
commissioner in a case of extradition, was 
fully argued. It was held, by Judge Ship- 
man, after consultation with Mr. Justice Nel- 
son, that it had such power, and, on the 23d 
of May, 1867, a writ of habeas corpus was 
issued to the marshal, to bring the body of 
Henrich before this court, and a wi-it of 
certiorari was directed to the commissioner, 
to send up all the papers and proofs upon 
which he had acted in the premises. Both of 
these writs were promptly obeyed, and the 
whole subject came before the court, and 
was argued by counsel on both sides. 

Henry D. Lapaugh, for the United States. 
Charles Wehle, for the prisoner. 

SHIPMAN, District Judge. I now proceed 
to dispose of the material questions which 
have been raised in this case. But, before 
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enumerating and disposing of the precise 
points raised by tlie prisoner's counsel against 
tlie proceedings and the judgment of the com- 
missioner thereon, it is proper that I should 
make some observations on the power of 
the courts of the United States and the jus- 
tices and judges thereof, through the me- 
dium of the writs of habeas corpus and cer- 
tiorari, to revise the action of commissioners, 
when tibiey commit persons for surrender un- 
der extradition treaties. A correct under- 
standing of this subject is important, in view 
of the fact that this power is so often and 
so persistently contested. The decisions on 
this subject have not always been uniform. 
In the Case of Yeremaitre and others, fugi- 
tives from the French republic [Case No. 
16,915], Judge Judson, sitting in the district 
court of the United States for the Southern 
district of New York, held, that he had no 
power to revise the judgment of tlie com- 
missioner on the question of fact; and, on 
inspecting the papers and finding them suf- 
ficient on their face, he declined to review 
the proofs, and remanded the prisoners, to 
be held subject to the warrant of the com- 
missioner, and the action of the executive 
authorities of the United States. In the Case 
of Kaine [Id. 7,59S], Judge Betts, In the cir- 
cuit court for this district, delivered an elab- 
orate opinion covering various questions, and 
substantially affii'ming the rule laid down by 
Judge Judson. The same doctrine was laid 
-down by Judge Ingersoll, in the district court 
for this district, in the' case of Heilbronn [Id. 
6,323]. In the case last cited the judge re- 
marks : "Where there is any legal evidence be- 
fore the commissioner to establish the charge, 
and that legal evidence is deemed by him 
sufficient, no matter how many others may 
deem it insufficient, and he grants a warrant 
of commitment, that commitment must stand, 
and no judge has a right to disregard it, or to 
render it inefEectual, at least not till the ex- 
piration of two calendar months after it shall 
have been issued. In such a case, no one can 
revise the opinion of the commissioner but 
the president. The president has that power. 
If he should be of opinion that the evidence 
taken before the commissioner on the hearing 
was not sufficient to sustain the charge, then 
it would be his duty to withhold a warrant 
of extradition. If it should be his opinion 
that it was sufficient, then it would be his 
duty to grant such warrant. The necessities 
of the case, therefore, do not require that I 
should express an opinion upon the sufficiency 
of the evidence upon the hearing before the 
commissioner." At a still later date, in the 
case of Ex parte Van Aernam [Id. 16,824], 
Judge Betts said: "In my view of the sub- 
ject, this court, on return before it of a writ 
of habeas corpus, has no further power thaoi 
to ascertain and determine whether the pris- 
oner stands charged with a criminal offence 
subjecting him to imprisonment, and whether 
the commissioner possessed competent au- 
thority to inquire into and adjudge upon that 
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complaint. I find affirmatively, in this case, 
on both those inquh-ies, and, therefore, de- 
cide, liiat I have no authority, under this 
writ, to review the justness oE the decision of 
the commissioner." 

The Case of Kalne, which I have already 
cited, deserves a further notice. The contro- 
versy touching his extradition went through 
various phases, with different results, In dif- 
ferent courts. He was first arrested and 
brought before a commissioner, upon the 
complaint and requisition of the British con- 
sul for the port of New York, and, after a 
hearing, the commissioner adjudged the evi- 
dence produced sufficient to justify his com- 
mitment for surrender, under the charge 
made against him. He was subsequently 
brought before the circuit court, on a writ of 
habeas corpus, and remanded, upon grounds 
fully set forth in the opinion of Judge Betts, 
above cited. After this, and after the act- 
ing secretary of state had issued a warrant, 
directing tSie marshal to deliver up Kaine to 
the British consul, the matter was brought 
before the supreme court of the United 
States. That tribunal was divided in opinion 
upon several questions involved In the case, 
and authoritatively decided only one point, 
and that was, that it had no jurisdiction of 
the controversy. 14 How. [55 U. S.] 103? 6 
Op. Atty. Gen. p. 93. Subsequentiy, Mr. 
Justice Nelson, sitting at chambers, issued a 
writ of habeas corpus, and brought the pris- 
oner before him. Upon the return to the 
writ, It was objected, that the decision of 
Judge Betts, sitting in the circuit court, upon 
the return to the writ of habeas corpus be- 
fore that court. It being a court of competent 
jurisdiction to hear and determine the ques- 
tion whether the commitment under the com- 
missioner's order or warrant was legal or 
not, was conclusive, and a bar to any subse- 
quent inquiry into the same matters by vir- 
tue of that writ But Mr. Justice Nelson 
overruled this objection, for reasons stated 
in his opinion. Ex parte Kaine [Case No. 
7,597]. He then proceeded to examine the 
i case on the evidence which jiie commission- 
er had received in support of the charge, 
and decided that the same was not compe- 
tent, and, therefore, did not justify the con- 
clusion of guilt at which the commissioner 
had arrived. There were other points de- 
cided and enforced in the same opinion, 
which it Is unnecessary to mention in this 
place, as they have no bearing on the case 
now before the court. It is true, that Mr. 
Justice Nelson, in the Case of Kaine, decided 
that the commissioner had no competent evi- 
dence before him. He, therefore, did not dl- 
rectiy determine the precise question wheth- 
er, if the commissioner had had competent' 
evidence presented to him, tending to prove 
the charge of criminality, it would have been 
within 'the rightful power of the court, or 
of the judge at chambers, to review that ev- 
idence, and, if he thought it failed to support 
the charge against the prisoner, to discharge 
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him from custody, under the commissioner's 
"warrant. But the whole spirit and scope of 
his reasoning, in the opinion delivered by 
him in the supreme court, as well as in the 
one delivered by him at chambers, tend to- 
ward the assertion and vindication of this 
power. To set the matter at rest, however, 
I am authorized by him, after full consulta- 
tion on the point, to state that such is his 
judgment of the law. It is, then, the law 
of this court, and it is, therefore, the duty of 
the court, in the present case, to look into the 
evidence upon which the judgment of the 
commissioner rested, and which he has certi- 
fied up to this tribunal, in compliance with 
the writ directed to him, and to pass upon its 
weight as well as upon its competency. 
Some practical considerations touching the 
course which should be pursued in the per- 
formance of this duty, in this case and sim- 
ilar cases, will be referred to in another part 
of this opinion. I have dwelt at length on 
this branch of the case, in order, if possible, 
to prevent misconstruction hereafter, in con- 
troversies of this character. I now proceed 
to the examination of this case on its merits, 
and to apply the legal rules which must gov- 
ern it. 

The first two objections to the action of the 
commissioner, raised by the prisoner's coun- 
sel, rest upon the fact that he was arrested 
in Wisconsin, by a special deputy of the mar- 
shal of the Southern district of New York. 
It is insisted that this deputy had no legal 
authority to execute the waiTantof Mr. Jus- 
tice Nelson out of the limits of this district, 
and the 27th section of the judiciary act of 
September 24, 1789 (1 Stat. 87), is referred 
to as conclusive on this point. This section 
gives the marshal no authority to execute 
precepts beyond the limits of his district, and 
it is, therefore, argued, that the deputy in 
this case could not lawfully execute this war- 
rant in another district. The warrant in 
question was issued by Sir. Justice Nelson 
and addressed to the marshals of the United 
States for any district respectively, and to 
their deputies, or the deputies of any of 
them, or to any of said deputies. The pre- 
cept is to each and every of them, in the 
name of the president of the United States, 
to apprehend the said Phillip Henrich, and 
forthwith bring him before the said justice, 
or before the commissioner named, or some 
other magistrate, at New York, &c. The 
operation of the warrant is not limited in 
terms to any judicial district. The fugitive 
was not to be apprehended for any crime 
committed against the United States, for 
which he was amenable to trial in any par- 
ticular district His extradition was not 
sought from any district as such, but from 
the United States. He was to be arrested in 
order that he might be delivered, on good 
cause being shown, to the agents of the gov- 
ernment from which he had fled. The sec- 
tion of the judiciary act referred to has no 
application to an arrest under an extradi- 



tion treaty. No such treaty was in exist- 
ence when the act was passed, and no pro- 
ceedings under such a treaty could have 
been contemplated by its framers. Indeed, 
an application of the implied resti'ictions of 
that act relating to marshals, to warrants for 
the arrest of fugitives from foreign states, 
would make the execution of these treaties 
depend wholly upon the magistrates of the 
district in which such fugitives might be ar- 
rested. Under such a constniction, the hear- 
ing and delivery must be in the district 
where the arrest is made, as no judge or mar- 
shal could remove him to another district. 

The 33d section of the judiciary act, au- 
thorizing and regulating the removal of par- 
ties arrested in one district, to be held for 
trial in another, clearly has no application 
to such a case as the present It is claimed 
that the marshal of Wisconsin should have 
arrested Henrich under this warrant But 
he could not have performed the duty re- 
quired by the -warrant, under the consti"uc- 
tion of the law urged; for, if his powers un- 
der it are to be confined to his own district, 
then he could not have executed that part 
of the precept which required him to bring 
the accused before Mr. Justice Nelson, or 
Commissioner White, at New York. Consid- 
ering the object of the treaty, the provisions 
of the statute for carrying it into effect, by 
authoi-izing the arrest of the fugitive in any 
state or territory of the United States, and 
the scope of Mr. Justice Nelson's warrant, I 
am satisfied that the arrest was legal, and 
that the commissioner had jurisdiction. 

The third objection to the proceedings is, 
that the complaint upon which the wan-ant 
is founded contains charges of a large num- 
ber of offences. The claim is, that only 
one crime should be charged in the same 
complaint No argument is necessary to re- 
fute such an objection. If a fugitive can be 
surrendered for the commission of one for- 
gery, he certainly can for the commission of 
fourteen, the number charged in this com- 
plaint. These offences are distinctly alleged 
in the complaint, and their joinder in the 
same instrument is no more objectionable 
than it would be in an indictment This not 
only might be, but it is required to be, done 
by the laws of the United States. The com- 
plaint is specific and full, and the crimes 
charged are set forth with all the particulari- 
ty necessary in a proceeding of this charac- 
ter. 

The fourth objection is founded upon the 
admission by the commissioner of certain 
declarations of the prisoner after his arrest, 
sworn to by the special deputy who had him 
in custody. They were of so trifling and un- 
important a character that I should not be 
justified in dwelling upon them. I think 
they were admissible, but they are of little 
weight on a question of guilt 

The fifth objection is, that the documen- 
tary evidence received by the commissioner 
in support of the charge of criminality, was 
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inadmissible, because not autbenticatefl ac- 
cording to law. This objection must be 
tested by a reference to the acts of congress 
regulating the admission of evidence in ex- 
tradition cases. The 2d section of the act 
of August 12, 1848 (9 Stat 302), provides, 
that, at the hearing upon the return of the 
warrant of arrest, copies of the depositions 
upon which an original warrant in such for- 
eign country may have been granted, certi- 
fied under the hand of the person or persons 
issuing such warrant, and attested, upon the 
oath of the party producing them, to be true 
copies of the original depositions, may be re- 
caived in evidence of the criminality of the 
persons so apprehended. This provision was 
altered and enlarged by the act of June 22, 
1860 (12 Stat 84), which provides, that, in 
all cases where any depositions, warrants, or 
other papers, or copies thereof, shall be of- 
fered in evidence, under the' above section of 
the act of August 12, 1848, such depositions, 
warrants, and other papers, or copies there- 
of, shall be admitted and received for the 
purposes mentioned in said section, if they 
shall be properly and legally authenticated, 
so as to entitle them to be received for simi- 
lar purposes by the tribunals of the foreign 
country from which the accused party shall 
have escaped, and that the certificate of the 
principal diplomatic or consular officer of the 
United States resident in such foreign co\m- 
try, shall be proof that any paper or other 
document so offered is authenticate in the 
manner reauired by such act of 1860. It will 
be seen, by comparing the acts above cited, 
that the one of June 22, 1860, enlarges the 
class of documentary evidence which may be 
adduced in support of the charge of crimi- 
nality. In addition to the depositions upon 
which the foreign warrant of arrest may 
have issued, embraced in the 2d section of 
the act of August, 1848, it provides for the 
admission of any depositions, warrants or 
other papers, or copies of the same, which 
are so authenticated that the tribunals of 
the country where the oflCence was commit- 
ted, would receive them for the. same pur- 
pose. Whether they are so authenticated, is 
to be determined by the certificate of our 
own principal diplomatic or consular oJBScer 
resident in the foreign country. 

The papers offered in evidence are numer- 
ous, but I shall notice only a few of them. 
The first to which I will refer is a complaint 
or information of the directors of the Rhen- 
ish Railroad Company, dated at Cologne, 
January 13, 1866, addressed to the royal 
chief procurator. This is not a merely form- 
al accusation, containing only technical al- 
legations of the forgeries in question, but an 
elaborate statement of facts and circumstan- 
ces in support of the charge. A further com- 
plaint and statement of the same character 
is appended to this, dated five days later. 
The two form one document This paper is 
properly attested as a true copy, by the sec- 
retary of the county court under seal. The 



secretary's signatm-e is attested by the pres- 
ident of the court under seal, and the latter 
adds a certificate that the document is a 
valid piece of evidence by the laws of Prus- 
sia. The signature of the president is then 
attested, and the same certificate, as to the 
validity of the document as evidence, is 
given, under seal, by the first president of 
the royal Rhenish court of appeals. The sig- 
nature of the latter is then attested by the 
minister for foreign affairs. The document 
is then authenticated by our late minister at 
Berlin, Mr. Wright, with his certificate that 
the paper is legally authenticated, so as to 
be entitled to be received for similar pur- 
poses by the tribunals of the kingdom of 
Prussia. This certificate is under the seal of 
the United States legation. 

Some criticism has been made upon the cer- 
tificate of Mr. Wright on the ground that it 
does not state explicitly that this paper Is 
admissible by the tribunals of Prussia in 
support of the charge of criminality. It is 
urged that the words "similar purposes," in 
the certificate, are not definite enough. By 
reference to the 2d section of the act of Au- 
gust 12th, 1848, it will be seen, that the pur- 
poses for which certain documentary evidence 
was made admissible, were, to support the 
charge of criminality. The documentary ev- 
idence made admissible by the act of June 
22, 1860, is declared to be for the same pur- 
poses mentioned in the 2d section of the act 
of 1848, and includes all papers which are 
received by the foreign tribunals for "similar 
purposes." The meaning of the certificate 
is perfectly obvious, when considered in ref- 
erence to its object, and in connection with 
the certificates of the Prussian officials. The 
latter declare it to be a valid piece of evi- 
dence touching the charge of criminality, 
which it embraces and sets forth with pai'- 
ticularity. This paper is authenticated by 
our minister, is made admissible by our stat- 
ute, and was, therefore, properly received by 
the commissioner. The same remarks apply 
to the depositions, twelve in number, which 
are also fully attested by various Prussian 
officials, and to which a similar certificate of 
our minister is attached. 

By these documents, to say nothing of 
others in the case, it appears, that the pris-' 
oner was the secretary of the Rhenish Rail- 
road Company at Cologne; that that com- 
pany purchased liands of various parties; and- 
that he obtained and applied to his own use 
the purchase money in a number of instances, 
by forging the names of the vendors to re- 
ceipts, or by the use of such receipts know- 
ing them to be forged. The evidence of 
forgery is very strong, and, so far as its 
weight is concerned, is, in iihe language of 
the treaty, "such evidence of criminality, as. 
according to the laws of the place where the 
fugitive or person so charged shall be found, 
would justify his apprehension and commit- 
ment for trial, if the crime or offence had 
there been committed." There is other evi- 
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dence in the case, whicli I have not deemed 
it necessary to comment upon. I am satis- 
fied that the commissioner came to a correct 
conclusion, and shall, therefore, dismiss the 
writ, and remand the prisoner to the custody 
of the marshal, to be held by him under the 
commissioner's warrant, to await tlie final 
action of the executive authorities at Wash- 
in^on. 

Before finally dismissing this case, I will 
endeavor to make some suggestions which 
may tend to prevent some of that uncertain- 
ly, confusion and prolixity which have so 
often chai-acterized these proceedings under 
our extradition treaties. 

1. It would seem indispensable that a de- 
mand for the surrender of the fugitive should 
be first made upon the executive authorities 
of the government, and a mandate of the 
president be obtained, before the judiciary 
is called upon to act See ilr. Justice Nel- 
son's opinion in. Re Kaine [Case No. 7,597]. 
At all events, this would be the better prac- 
tice, and one in keeping with the dignity to 
be observed between nations, in such delicate 
and important transactions. 

2. Where the warrant of arrest is returna- 
ble before a commissioner for hearing, it 
should be one who has been previously des- 
ignated by the circuit court under which he 
holds his office, as a commissioner for that 
purpose. In re Kaine, 14 How. [55 U. S.] 
142, 143. 

3. Each piece of the documentary evidence 
ottered by the agents of the foreign govern- 
ment, in support of the charge of criminality, 
should be accompanied by a certificate of the 
principal diplomatic or consular officer of 
the United States, resident in the foreign 
country from which the fugitive shall have 
esdaped, stating clearly that it is properly 
and legally authenticated, so as to entitle it 
to be received in evidence in support of the 
same criminal charge by the tribunals of 
S'lch foreign country. 

4. The commissioner before whom an al- 
leged fugitive is brought for hearing, should 
keep a record of all the oral evidence taken 
before him, taken in narrative form and not 
by question and answer, together with the 
objections made to the admissibility of any 
portion of it, or to any part of the documen- 
tary evidence, briefly stating the grounds of 
such objections, but he should exclude from 
the record the arguments and disputes of 
counsel. 

5. The parties seeking the extradition of 
the fugitive should be required by the com- 
missioner to furnish an accurate translation 
of every document offered in evidence which 
is in a foreign language, accompanied by an 
afiidavit of the translator, made before him 
or some other United States commissioner, 
or a judge of the United States, that the 
same is correct. 

6. The complaint upon which a warrant of 
arrest is asked should set forth clearly, but 
briefly, the substance of the offence charged. 



so that the court can see that one or more of 
the particular crimes enumerated in the trea- 
ty, is alleged to have been committed. This 
complaint need not be drawn with the form- 
al precision and nicety of an indictment for 
final trial, but should set forth the substan- 
tial and material features of the offence. 

It should be understood that, in the exer- 
cise of this power of revising, on habeas 
corpus, the judgment of the commissioner, 
this court will not reverse his action upon 
trifling grounds, or for mere errors in form. 
When designated by the com-t, he is fully 
empowered to hear and decide the questions 
of criminality, and, where he has legal evi- 
dence before him, this 'court will not reverse 
his judgment except for substantial error in 
law, or for such manifest error in fact, as 
would warrant a court in granting a new 
trial for a verdict against evidence. 

I have had a full consultation with my 
brethren, Mr. Justice Nelson and Judge 
Blatchford, in reference to this case, and I 
am authorized to state that they concur with 
me in the views expressed in this opinion. 
Let an order be entered dismissing the writ 
of habeas corpus in this case, and remand- 
ing the prisoner to the custody of the mar- 
shal, under the commissioner's warrant 

NOTE. After the foregoing decision was ren- 
dered, the counsel for Henrich applied to Mr. 
Justice Nelson, and also to Judge Shipman, to 
allow an appeal in the case, to the supreme 
court. The application was refused by each of 
them, on the ground that the habeas corpus in 
this case was issued under the authority con- 
ferred by the 14th section of the judiciary act 
of September 24, 1789 (1 Stat. 81); that no ap- 
peal was provided for by law, m the case of a 
habeas corpus issued under that act; and that 
the appeal provided for, in cases of habeas cor- 
pus, by the 1st section of tie act of February 
5, 1867 (14 Stat. 385), was confined to cases 
where the habeas corpus was issued under the 
authority conferred by the last named act, 
which was an authority in addition to the au- 
thority theretofore conferred by law, and ex- 
tended to cases not covered by the act of 1789. 
where a person was "restraiued of his or her 
liberty in violation of the constitution 6r of anv 
treaty or law of the United States." 
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In re HENRY et al. 

[9 Ben. 449; i 17 N. B. R. 463.] 

District Court, S. D. New York. April 24, 
1878. 

Baxkruptct— Composition — Second Meeting — 

Regularity — Failure of Partner to Sion 

Petition — Effect of Mistake. 

1. Where objection was made to the regu- 
larity of composition proceedings in the case of 
a bankrupt firm, because by mistake the mem- 

1 [Reported by Robert D. Benedict, Esq., and 
Eenj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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ber who was considered to be a special part- 
ner took no part in the proceedings, nor even 
signed the petition for composition, because lia- 
bilities alleged to be fictitious were included m 
the schedules— one being the amount put in by 
said special partner, and others notes of the 
firm held by parties who on other accounts 
were indebted to the firm— and because the com- 
position did not provide how and when the bank- 
rupts should be re-invested with their proper- 
ty when the composition was fulfilled: -ticta, 
that none of these irregularities, being the ef- 
fects of mistake and not of fraud, would be con- 
sidered fatal to the validity of the proceedings; 
but that, the special partner being in fact a gen- 
eral partner, and not entitled to vote as a cred- 
itor, it must appear that the requisite number 
bad signed the composition without counting 
him. 
[Cited in Re Griffith, Case No. 5,820.] 
2. Refusal or neglect to sign a petition for a 
composition by one of the partners, unless 
fraudulent, will not render the proceeding in- 
valid as against the other partners, though xt 
may well deprive the one -who fails to sign ot 
all benefit of it. 

In bankruptcy. 

T. Saunders, for bankrupts. 

Amos G. Hull, for opposing creditors. 

GHOATE, District Judge., This is a mo- 
tion for an order calling the second meeting 
in composition. Several objections are 
made by opposing creditors. Henry, Cur- 
ran, and Bo-wen filed their petition as part- 
ners under the firm-name of John F. Henry, 
Curran & Co., and -were adjudicated bank- 
rupts February 12th, 187S. Charles A. 
Gillis, then supposed to be a special partner 
in the firm, was in fact a general partner, 
not having complied^ with the statute re- 
quiring the special partner's capital to be 
paid in, in cash. Proceedings for composi- 
tion were commenced February 18th, 1878, 
and the notice for the first meeting of cred- 
itors to consider the composition was made 
returnable March 25th, 1878. That meet- 
ing was held, and the composition was pro- 
posed to the creditors by the original peti-- 
tioners, Henry, Cun*an, and Bowen, and 
signed by them. They attended and were 
examined, and the composition was approv- 
ed by a large majority of the creditors. 
The objections now made to the regularity 
of the proceedings are as follows; 

1. It is objected that the proceedings are 
void and without jurisdiction, because 
Gillis, a member of the firm, did not join 
therein, and did not attend the meeting, nor 
sign the proposition of composition. It 
seems clear, however, that composition pro- 
ceedings may take place in any pending 
case of, bankruptcy. Rev. St. § 5103. It is 
also clear that in case of a partnership 
the petition may be filed by one or more of 
a firm. Section 5121. There can be no 
doubt that upon the filing of such a petition 
there is a "pending case" in bankruptcy. 
The fact, therefore, that Gillis did tiot join 
in the original petition or in the composi- 
tion proceedings, does not prevent the court 
from getting jurisdiction as to the other 



CCase No. -6,370) HENRY 

partners. If by mistake one of the partners 
fails to join in the petition, or those who do 
join in the petition make a mistake in de- 
scribing the partnership as composed of 
three partners instead of four, as is the fact 
in this case, there" seems no good reason 
why this mistake should not be remedied by 
amendment. An amendment has been al- 
lowed to bring in as petitioner a, copartner, 
although the original petition was filed by a 
single petitioner and was not based upon 
any allegations of partnership at all. In re 
Little [Case No. 8,390]. Whether there is an 
amendment or not, it is not perceived why 
the proceeding cannot go on for the benefit 
of those partners who do join in the peti- 
tion, nor why the creditors should not have 
the benefit of a composition offered by those 
partners, especially where, as in this case, 
the partner left out is not vested with any 
control or possession of the partnership, he 
being a general partner so far as liabilities 
are concerned (1 Rev. St. N. Y. 764), but still, 
by the terms of the copartnership, having 
no interest in the assets except to be repaid 
his special capital on the liquidation. The 
right of the creditors as against him, if he 
is not brought in, seems not to be impaired. 
If the ground taken by the opposing cred- 
itors in this case is sound, one partner, by 
refusing to join in 'the proceeding or to 
sign the composition or to attend and be ex- 
amined, can entirely prevent his copartners 
and the creditors of the firm from receiving 
the relief which the composition proceed- 
ings are designed to give in all cases. This 
cannot be the intent of the law. A refusal 
to join, to attend, to sign, or to be examined, 
may well deprive the one refusing of all ben- 
efit of the composition, but unless the refusal 
or neglect to join is the result of some fraud 
on the part of those partners who do carry 
on the proceedings. It is no reason for avoid- 
ing those proceedings as to them, and their 
signing the composition and attending the 
meeting and submitting to the examination 
is a substantial compliance with the require- 
ment of the statute that the debtor must 
sign, must attend, etc. For the purpose of 
those proceedings they are the debtors. 
The concealment of the fact that there was 
another partner, not made a party to the 
composition, might be a good ground for 
setting aside a composition or opening the 
proceedings and allowing creditors to change 
their votes, but here there was no conceal- 
ment. It was originally a case of ignor- 
ance, not of concealment— a case of mistake 
and not of fraud— and at the first meeting, 
and before the creditors voted, all the facts 
relative to Gillis' connection with the firm 
were disclosed. 

In the present case, however, an amend- 
ment has been allowed, making Gillis a par- 
ty to those proceedings. On the 4th of 
April a new petition was filed by all the 
partners, including Gillis, reciting the for- 
mer mistake and proceeding, and on that pi> 
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tition they have all been adjudicated bank- 
rupt. What the effect of this amendment 
is on Gillis's rights under the composition is 
not in question now. The question is, are 
these proceedings fatally irregular and void 
as to any of the partners. It is obvious 
that they are not. The case of In re Plumb 
[Case No. 11,231], has no application, be- 
cause in that case" there was no adjudica- 
tion or intent to adjudicate the bankruptcy 
of the firm in question, but there was au aa- 
judieation of one member of a firm individ- 
uallj', and an adjudication of the other mem 
bers of the firm as copartners composing a 
distinct firm of which the person adjudi- 
cated individually was not a member. It 
was held that these two adjudications did 
not in effect constitute the adjudicatiua of 
the other firm of which all the parties were 
members, and gave the court no jurisdiction 
over the estate of such other firm. In the 
present case the firm of J. F. Henry, Curran 
& Co. was the same firm whose adjudica- 
tion was sought in the original petition. In 
re Plumb [supra] was not a case of a de- 
fective petition and an amendment of it. 

2. It is also objected that the proceedings 
are void for fraud in including fictitious lia- 
bilities in the schedules. This is a ques- 
tion that will be more properly disposed of 
after the second meeting. Most of the al- 
leged frauds, however, are obviously not 
frauds at all. Thus, the stating of the 
amount of the special capital of Gillis as a 
liability was not a fraudulent statement on 
the evidence. The other partners then sup- 
posed him to be a special partner, and 
though his claim against the assets as such 
special partner would be postponed to those 
of other creditors, still it was properly de- 
scribed as a liability as they then under- 
stood it. So the inserting in the schedules of 
various notes of the firm, held by parties 
who on other accounts were indebted to the 
firm, was not apparently a fraud. Debtors 
preparing their schedules are not presumed 
to know where their paper is, or what rights 
holders thereof may have acquired, although 
the circumstances under which it was first 
issued may be known to them to be such as 
not to make it a valid claim in the hands of 
the first takers. And the only safe way for 
debtors is to set down in the schedules all 
the paper that they may be liable on in the 
schedule of liabilities, with proper explana- 
tions in regard to them; and it is not shown 
in this case that the statements in the sched- 
ules were such as to mislead, or did mis- 
lead, any creditor. 

3. There is no invalidity in the proposed 
■composition in not providing how and when 
the bankrupts shall be reinvested with their 
property, nor any uncertainty in the terms 
of the trust provided for by way of security 
for its performance. 

4. There being, then, no irregularity fatal 
to the validity of the proceedings, the only 
■question is whether the resolutions were 



passed by the requisite majority. The reg- 
ister reports that they were, but it also ap- 
pears by his report that the co-partner, 
Gillis, voted as a creditor in the affirma- 
tive. It is obvious, that being a partner he 
had no right to vote at all. If the firm is in- 
debted to him, his claim, whatever is its na- 
ture, is necessarily postponed till all the 
creditors are paid. It is not certain on the 
report that his vote was not necessary to 
make up the majority that is reported. The 
register will, therefore, be directed to make 
a supplemental report of the proceedings at 
the first meeting, showing the number of 
creditors whose debts exceed $50 who voted 
in the affirmative, exclusive of Charles A. 
Gillis, and also the aggi'egate amount of the 
debts proved by those creditors exclusive of 
said Gillis who voted in the affirmative, also 
the number of creditors whose debts exceed- 
ed $50 who appeared at said meeting in per- 
son or by proxy, and the aggregate amount 
of the debts proved by the creditors who so 
appeared at said meeting, exclusive of said 
Gillis. 

Other affirmative votes are challenged on 
the ground that the testimony taken dis- 
closes that the creditors casting them either 
had no right to vote at all, or only for an 
amount much smaller than the amounts set 
against their names in the list showing the 
votes as given by the register. The regis- 
ter does not certify that their votes were 
given for these amounts, and the presump- 
tion is thai they voted only on the amounts 
for which they proved their debts. The 
register will, however, in his supplemental 
report, show whether any of the following 
creditors whose votes are objected to, voted 
in the afiirmative, and if so, on what 
amount: A. I/. Scovill & Co., Hegeman & 
Co., Henry Johnson & Lord, F. Brown, P. W. 
Hoagland, and B. J. Dunning, Jr. Order to 
be entered accordingly, and case stand for 
further argument on such supplemental re- 
port for Saturday, April 27th. 
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In re HENRY. 

[1 MacA. Pat. Cas. 467.] 

Circuit Court, District of Columbia. Nov., 
1856. 

Patent Practice— Istekpekence Appeals — At- 
testation OF Drawings — Process Claims 
—Patentability op Principle. 

[1. By section 11 of the act of March 3, 
1839 (5 Stat. 354) the commissioner is bound to 
answer the reasons of appeal in cases of single 
applications as well as in cases of interference.] 

[2. The specifications of a claim for a com- 
bination of machinery must be accompanied by- 
drawings signed by the inventor, and' attested 
by two witnesses; and, on an appeal from the 
commissioner's decision, the court cannot con- 
sider loose drawings sent up with the papers, 
but not so attested, or even identified by refer- 
ences in the specifications.] 
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[3. Where the claim is clearly for a process, 
it is unnecessary to inquire intq the novelty or 
utility of an arrangement of machinery de- 
scribed in the specification; for, if such combi- 
nation is not the ground of the claim, no pat- 
ent can be issued therefor.] 

[4. While a well-known principle or truth of 
natural science, as well as a newly-discovered 
one, is patentable to him 'who first applies it to 
the useful arts, yet, where once applied, any' 
subsequent application must, to be patentable, 
rest upon the new machinery or combination by 
which such application is made.] 

[5. The principle that cotton taken directly 
from the gin, in the fleecy state, and immedi- 
ately corded and spun, while the fibre is yet 
undisturbed by baling, or any of the other 
processes thereby made necessary, produces a 
better and stronger yarn than when it has been 
baled, is not patentable, having been previously 
applied in Bryant's Columbian spinner.] 

[This "was an appeal by George G. Henry 
from the refusal of the commissioner of pat- 
ents to grant him a patent] 

Heverdy Johnson, for appelant 

MERRICK, Circuit Judge. The interpre- 
tation which I have put upon the eleventh 
section of the act of congress of March 3d, 
1839, makes it necessary to refer to the office 
letter of the acting commissioner addressed 
to me on the 7th of October, 1856, in which 
he states "that It is not the practice of the 
office for the commissioner to give answer 
to the reasons of appeal in cases of a single 
application. Only in appeals from the com- 
missioner's decision, in cases of two or more 
interfering applications, a written statement 
or answer is suljmitted where the nature of 
the case seems to require it." It would ap- 
pear that in cases of appeal in single appli- 
cations rather than in cases of interfering 
claims it is expedient that the judge who 
tries the appeal should be furnished with 
a response from the commissioner to the rea- 
sons of. appeal filed by the applicant, and 
for the obvious -reason that in eases of con- 
flicting claims the -respective parties in agi- 
tating their several rights must incidentally 
guard the rights of the public; whereas, in 
an appeal from the rejection of a single ap- 
plication, there is no one to represent the 
United States before the appellate judge, un- 
less we construe the law to mean that the 
<5pmmissioner shall, on behalf of the United 
States, lend his aid to the judge in appeal, 
in reaching a correct conclusion in the prem- 
ises, by filing a response to the appellant's 
exceptions. I find this to have been the con- 
struction placed on the law by other judges, 
and also to have been the construction placed 
on the act by the patent office, as appears 
by the fifth and sixth rules of practice in ap- 
peals contained in the letta: of Acting Com- 
missioner Weightman to Hon. James S. Mor- 
sell of the date of September 7th, 1852. The 
question is not of much practical importance 
upon the present appeal, but I feel it my 
duty to advert to it thus particularly to ex- 
clude the inference of acquiescence on my 
part in the announcement by the office in 
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this case of its present construction of that 
part of the eleventh section of the act of 
1839 which directs the mode in which cases 
shall be prepared and submitted for revi- 
sion. The present appeal was set for hear- 
ing on the 15th of October, and the party 
was fully heard by his counsel, Hon. Eev- 
erdy Johnson, within -a day or two there- 
after. The case has- since been carefully 
considered. A principal difficulty has been 
to determine from the specifications, the rea- 
sons of appeal, or the arguments filed by the 
party with the commissioner what it is that 
the party really claims as the subject-matter 
of his invention. In his original specifica- 
tion, filed August 26th, he calls it "a new 
and improved mode of manufacturing 
yarns," and describes the nature of his in- 
vention and improvement as consistmg "in 
an improved process of manufacturing cot- 
ton yarns by placing in the gin-house, in 
contact with the gin, the second machine of 
the series, called the spreader, followed by 
such others as are now used in mills employ- 
ing the most approved machinery for the 
manufacture of cotton yarns;" and states 
that he constructs an endless apron in front 
of his gin, from which he feeds in about one- 
third the quantity in a given time now or 
heretofore fed in the old process; and in the. 
rear of tlie gin he attaches a spreader and 
lap machine without an apron, through 
which the cotton leaving the gin, freed from 
its seed, in a soft and fleecy state, passes to 
the lap, thence to the carders, thence to the 
drawing, thence to the rovings, thence to 
the bobbin, thence to the spinning-frames, 
&c. After enumerating in vague detail many 
supposed advantages of his invention, he 
sums up the claim thus: "Wliat I claim as 
my invention, and desire to secure by letters 
patent, is the improvement in the manu- 
facture of cotton yarns effected by my com- 
bination and arrangement of machinery in 
the manner described, dispensing with much 
now in use, securing the cotton fibre from 
great injury and waste, and the general ad- 
1 vantages before presented and derived from 
taking the cotton directly from the seed by 
the gin and carrying it at once to the spread-* 
er, In the manner substantially as and for 
the purposes described." On the 4th of 
September he filed an amended specification, 
stating that the object of his discovery is "to 
manufacture the cotton lint as it leaves the 
. gin without further handling, but by auto- 
matic mechanism, into any and every num- 
ber of cotton yam, so that I shall make more 
yam, and of fibres, nearly in their natural 
condition and strength, from any given 
quantity of cotton in the seed, than is now 
obtained. This object can alone be effected 
by making the gin the first of the manu- 
facturers' series of machines, instead of iso- 
lating it to the planter's use, which is simply 
to separate by it the lint from the seed." 
And this amended specification he sums up, 
after disclaiming the Columbian spinner and 
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its improTements, in tliese words: "But 
what I do claim as new, and desire to secure 
by letters-patent, is my automatic process, 
especially involving' cotton in tlie fleecy lint 
or lap, so that my yams shall consist of 
fibres of cotton in their normal . condition, 
and iminjured by, because not subjected to, 
the usual machines now operated; and this 
I claim, substantially as described and for 
the pm'pose set forth." 

Were the inquiry confined to the first spe- 
cification, (and that was alone relied upon 
in the argument of the applicant's counsel,) 
it might with some force, but by no means 
conclusively, be argued that the subject-mat- 
ter of his claim was for a new combination 
of machinery; for that specification is itself 
framed with a double aspect; and in its 
titling, as well as other portions, seems to 
contemplate a process, and not a combina- 
tion of machinery, as the subject of discov- 
ery. But the second or amended specifica- 
tion, which must be taken to include the true 
demand of the party, abandons all claim to 
machinery as the matter of the invention, 
and relies finally upon what he calls his "au- 
tomatic process, involving cotton in the 
fleecy lint or lap, so that my yarns shall con- 
sist of fibres of cotton in their normal con- 
dition, and uninjured by, because not sub- 
jected to, the usual machines now operated." 
If the applicant designed to claim a combi- 
nation of machinery, he has been singularly 
infelicitous in the language of his specifica- 
tions. Neither, as the commissioner in his 
opinion very justly remarljs, has he pre- 
pared his case aright, if such were his ob- 
ject. The patent law requires every specifi- 
cation of a claim for machinery to be accom- 
panied by drawings signed by the inventor 
and attested by two witnesses. It is by 
some held that the attestation to the specifi- 
cation is sufficient where the specification 
identifies and embodies by express reference 
accompanying drawings. See Curt. Pat. 
§ 165. However that may be, there are no 
drawings in the present ease attested in 
either mode. The loose drawings which have ^ 
been sent up with the other papers in the 
■ case are not such as deserve any considera- 
tion on this appeal. But more than this, in 
the reasons of appeal filed and to the errors 
assigned therein, must the revision of the 
decision of the commissioner be confined. 
The applicant, on page 4, states explicitly 
that "he does not ask the patent on the ma- 
chinery; he asks it on his process of manu- 
facturing yarns." And again, on page 7, he 
says: "I insist that I state, by annexing 
the spinning machinery to the gin in the gin- 
house, and letting the ginning and the spin- 
ning manufacture go on continuously in one 
process, I achieve extraordinary results." It 
is manifest, therefore, from the whole scope 
of the case that in the mind of the applicant 
his invention is a new and useful improve- 
ment of the art of manufacturing cotton 
yarns, and that the important part of his in- 



vention is the application of a supposed new 
principle, and that the machinery or appar- 
atus by which the principle Is applied is not 
of the essence of the invention, but only in- 
cidental to it He therefore defines it to be 
a process, and not a machine or combina- 
tion of machinery. A claim to a new pro- 
cess, then, being aU that is now made, we 
must dismiss from the inquiry all considera- 
tion either of the novelty or utility of the 
arrangement of machinery described in the 
specification; for however novel or useful 
the arrangement or combination of machin- 
ery may be, if it be not the ground of claim 
of patent, and relied upon as such, no patent 
will be issued for it, but the party must pre- 
sent that demand in its proper form and as 
distinct matter of patentable invention, in 
which event it will be passed upon by the 
proper authorities. 

What, then, is the principle claimed? In 
one aspect of the case, the applicant seems 
to insist that he has discovered an automatic 
function or power of the gin and spreader 
when in juxtaposition to dispense, through 
the agency of the draft created by the ro- 
tary movement of the gin, with the interme- 
diate process of gathering the ginned cotton 
and feeding from the one to the other; but 
the discovery of the propulsive force, and 
its adaptation to a spreader in juxtaposition 
with the gin, are not relied upon, nor do 
they seem to have been considered by the 
commissioner, nor are they m-ged directly 
in the assignment of errors to his judgment 
This needs, therefore, no further comment. 
The only intelligible demand which can be 
extracted from the case is that which the 
commissioner has considered to be the real 
subject-matter of the applicant's claim, to 
wit, the principle that cotton taken directly 
from the gin in the fleecy state, and imme- 
diately carded and spun while the fibre is 
yet undisturbed by the processes of baling 
and the other stages of manufactiu-e now 
used to restore it after baling to the condition 
necessary for carding and spinning, makes a 
better and stronger yarn than when sub- 
jected to those operations; and that he has 
embodied that principle in an application of 
existing machinery to attain this result- 
There is certainly no novelty in this princi- 
ple as an aDstract principle or truth of nat- 
ural science, nor is there any novelty in 
the application of the principle thus broadly 
stated to the manufacture of cotton yams. 
A well-known principle or truth of natm-al 
science, as well as a newly-discovered one, 
is patentable to the first applicant of it In 
the useful arts, as in the case of Watts' con- 
ti'ivance for lessening the consumption of 
fuel and steam in fire-engines, and as in the 
case of Minters' self-adjusting leverage to the 
back and seat of a chair; but having once 
been made known and applied, any subse- 
quent application must, to insm'e a patent, 
rest upon the new machinery or combination 
of machinery, and not upon the principle 
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the novelty of which has been exhausted. 
But in the present ease it has not heen, nor 
can be, successfully maintained that the ab- 
stract principle is new, neither is the pri- 
mary application of it with this claimant, 
but is due to the invention of the Columbian 
spinner, Bryant's patented improvement, and 
other instances of its application cited in the 
opinion of the commissioner. And although 
it may be conceded 'Jiat the application in 
those instances was not so perfectly made 
as it might have been, or as it would be 
made by using the forms of machinery sug- 
gested in this claimant's specifications, yet 
that does not give him any right to demand 
a patent for the principle. There is no nov- 
elty in his invention. And although in the 
reasons of appeal the claimant insists that 
the immediate spinning from the gin, and 
with the power tised to gin, is new, and that 
Bryant's improvement on the Columbian 
spinner did not produce similar results, he 
fails to show any distinction in the cases 
other than his mere suggestion of an unde- 
fined difference. This, standing by itself, 
cannot be svifficient to overthrow the objec- 
tions of the commissioner. There being no 
otlier power in the case as presented to me 
whidi can supply the fundamental defects 
of the claim which I have already noticed, 
it is unnecessary to' extract and classify the 
supposed objections which the claimant may 
have included in his reasons of appeal; nor 
is it necessary to advert to that portion of 
the opinion of the commissioner in which he 
argues the economical question, which in an- 
other aspect it might be incumbent upon me 
to analyze. I cannot escape the conclusion 
that the judgment of the commissioner in 
the premises was correct, and his decision 
refusing a patent will be aflarmed. 
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The HENRY. 

[Blatehf. &H. 465.] i 

District Court, S. D. New York. Dec. 31, 
1834.2 

SA.LB OP Stranded Vessel — ^Atjthoritt op Mas- 
ter — Survey — Evidence of Necessity — 
Freight — ^Repairs by Pdrchaser, 

1. A sale of a vessel by a master, virtute 
officii, for the benefit of all concerned, is not 
conclusive, but may be reviewed in admiralty, 
and the burden of proof will be on the purchas- 
er to show, as against the former owner, that 
the sale was both bona fide and necessary. 
The meaning of the term "necessary," exam- 
ined. 

[Cited in Fitz v. The Amelie, Case No. 4,838; 
The Raleigh, 37 Fed. 126.] 

2. It seems that, in respect to the validity of 
feuch a sale by the master, the rule is the same, 
whether the question arises between the owner 
and the purchaser, or between the Insured and 
the underwriter. 

1 [Reported by Samuel Blatchford, Esq., 
and Francis Howland, Esq.] 

2 [Reversed by circuit court; case unreported.] 

llFED.CAS. — 73 



3. A survey of the vessel, under oath, prior 
to the sale, if not indispensable, is highly im- 
portant as evidence to snow the necessity and 
good faith of the sale. 

4. A paper purporting to be a survey, but not 
drawn up, subscribed or sworn to prior to the 
sale, will not be received as evidence of a sur- 
vey. - 

5. The facility with which a stranded vessel 
was reclaimed by the purchaser, after the sale 
of her by her master, is evidence in regard to 
the good faith of the master and the necessity 
of the sale. 

6. A special agent must act in the name of his 
principal, and according to the terms of the au- 
thority conferred upon him. 

7. The mere presence of an agent of the own- 
er of the vessel, at the sale of her by her mas- 
ter, does not constitute the sale any the less a 
sale by the master. 

8. Evidence of the Receipt, by a special agent 
of the owner of a vessel, or the proceeds of an 
unauthorized sale of the vessel by her master, 
does not afford a presumption that the sale was 
ratified by, the owner. 

9. Where, in the case of an unauthorized sale 
of a vessel by her master, in a foreign port, res- 
titution of the vessel, or the amount of her 
value on her arrival home, is decreed to her for- 
mer owner, the purchaser at such sale will be 
allowed the amount of the necessary repairs 
put upon the vessel to fit her for sea, and the 
expenses of navigating her home, and the price 
paid for her, on such sale, to the agent of the 
owner. 

10. The right to the freight earned upon the 
homeward voyage follows the ownership of the 
vessel. 

11. The bilk of lading are only prima facie 
evidence of the amount of cargo upon which 
freight is to be estimated, 

[See Backus v. The Marengo, Case No. 712.] 

12. Repairs and betterments put upon the 
vessel in ner home port by the purchaser, before 
notice of the former owner's claim, will be al- 
lowed to the purchaser out of the proceeds of 
the vessel, if any remain after the other ac- 
counts are adjusted. 

This was a possessory action. The libel- 
lants were owners of the brig Henry, and, in 
April, 1832, despatched her to Matamoros, in 
Mexico, with Daniel Moss as master, and. 
Jason St. John as supercargo and agent, giv- 
ing a power of attorney to St John "to em-, 
ploy the vessel, or to make sale of her, in the 
name, place and stead of the libellants, in 
case a fair price could be obtained." Moss 
was unable, from sickness, to return with the 
vessel, and one Titterton was substituted as 
Blaster in his place. In getting out of the 
harbor of Matamoros the vessel ran ashore 
and was stranded upon a sand-bank. There 
was a great deal of evidence on both sides as 
to the degree of danger to which she was ex-., 
posed, similar cases of vessels grounding in 
that vicinity were adduced, and it was proved 
that Titterton himself had before been 
wrecked on that coast The master aban- 
doned the vessel the same day she ran 
aground, and ordered her to be sold in three , 
days. A paper was put in evidence in the 
case, signed by three ship-masters at Rio 
Grande, and verified before the United States 
consul at Matamoros, in these words: "At 
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the instance of William Titterton, master, we 
went on board the hermaphrodite brig Henry, 
of New- York, to examine the said vessel, and, 
having carefully and particularly inspected, 
examined and surveyed the said brig, report 
her to be stranded and bilged, with a great 
quantity of water, and unfit to be got off, 
and, therefore, we recommend the said brig 
to be sold for the benefit of the concerned." 
This paper was dated the 5th of July, and 
sworn to on the 7th, which was the day of the 
sale; and there was evidence that it was not 
subscribed or sworn to xmtil after the sale. 
The brig was sold at auction. The master 
superintended the sale. St John was pres- 
ent, and made no objection to it. One Irwin 
bought the vessel for ?80, and sold her again, 
for the same sum, to the vendor of the claim- 
ants. The purchase-money for the brig was 
received by St John, but it did not appear 
whether he had ever paid it over to the libel- 
lants. Eleven days after the sale, the ves- 
sel was got off, and was discovered to be not 
materially damaged. Such repairs as were 
necessary for her preservation were put upon 
her at Matamoros, and she arrived at New- 
York in October, 1S32, with the same cargo 
which she had on board wheu she ran 
aground. She was sold to the claimants at 
New-York, and was by them put upon the 
railway to be repaired. The libel was filed 
in January, 1833, and prayed that the vessel, 
or her value, and the freight earned, might 
be decreed to the libellants. The claimants 
excepted to the jurisdiction of the court, and 
prayed restitution of the vessel and freight 
She was afterwards bonded by tiie claimants, 
on an agreed valuation of ?3,500. It was 
contended by the libellants that the sale was 
invalid, and that no title passed by it The 
■claimants urged, that the master had, under 
the circumstances, cornpetent authority to sell 
the vessel, and that the sale was valid; that, 
.as St John, the agent of the libellants to sell 
the vessel, had concuiTed with the master in 
the sale, it had the same effect as if he him- 
self had made the sale; and that the receipt 
of the purchase-money by the agent of the 
aibellants amounted to a ratification of the 
sale. The authorities and the arguments are 
fully considered in the opinion of the court 

John Duer and William Kent for libel- 
lants. 

George Griffin, James W. Gerard, and Ben- 
jamin Haight, for claimants. 

BETTS, District Judge. The libellants in 
this case produce a complete documentary 
titie in themselves to the brig Henry, which 
entities them to prevail, unless the daimants 
can show a paramount title out of them, or 
derive one through them. The titie of the 
claimants rests upon a sale of the vessel, by 
the master, in the port of Matamoros, and it 
devolves on them to establish the validity 
of the sale, and the sufficiency of their titie 
under it. The master of a vessel has com- 
plete authority in every thing relating to the 



management and conduct of his vessel; but 
it is appai-ent that no general authority from 
his owners to sell her can be implied. When, 
therefore, a master first assumed the power 
to sell his ship, viiinte officii, under any ex- 
igency whatever, the English com*ts denied 
his authority, and refused to recognise the 
validity of the titie thus acquired. Tremen- 
here v. Tressillian, 1 Sid. 452; Johnson v. 
Shippen, 2 Ld. Raym, 982. And these views 
received the approbation of the comt at a 
much later period (Reid v. Darby, 10 East, 
143; Hunter v. Prinsep, Id. 378) although 
some nisi prius cases before Lord EUenbor- 
ough seem to import a yielding of the general 
principle (Hay man v. Molton, 5 Esp. 65; Un- 
derwood V. Robertson, 4 Camp. 138). The 
rule has now been relaxed, or has assumed a 
new forna, so that it is admitted in England 
that the master may, by the maritime law, 
sell his vessel in case of wreck or irreparable 
disaster. The Fanny and Elmira, Edw. Adm. 
117; Maebum v. Leckie, cited in Abb. Shipp. 
(Ed. 1829) p. 6; Cannan v. Meaburn, 1 Bing. 
243; Idle v. Royal Exchange Assur. Co., 8 
Taunt 755; Read v. Bonham, 3 Brod. & B. 
147; Freeman v. East India Co., 5 Barn. & 
Aid. 617. And the law of England conforms, 
in this respect, to that of other maritime 
countries. Pax'dessus, Cours de Droit Comra. 
pt 4, tit 1, c. 3, § 2; 1 Emerig. Ins. tit. "In- 
navigability"; Valin, Comm. sur I'Ordon- 
nance, liv. 2, tit 1, art 19; Id. liv. 3, tit 6, 
art 46; Patapsco Ins. Co. v. Southgate, 5 
Pet [30 TJ, S.] 604; 3 Kent, Comm. 173, note. 
But the qualifications attached to the power 
manifest the caution and distrust with which 
its admission was ultimately yielded by the 
courts. The cases demand the existence of 
an extraordinary and paramount necessity to 
justify a sale, and refuse to uphold it unless 
it is resorted to only in the last extremity. 
The American and English cases coincide in 
one rule, as applicable to this subject The 
master's agency to sell, arising by operation 
of law and being exercised by him virtute 
officii, both necessity and good faith must 
concur, to render the sale by him valid. 
Abb. Shipp. (Ed. 1829) 10, 244, note; Reid v. 
Darby, 10 East, 143; Hayman v, Molton, 5 
Esp. 65; Underwood v. Robertson, 4 Camp. 
138; The Fanny and Elmira, Edw. Adm. 
117; 3 Kent, Comm. 173, note; The Tilton 
[Case No. 14,054] ; Hall v, Franklin Ins. Co., 
9 Pick. 466; American Ins. Co. v. Center, 4 
Wend. 45; Center v. American Ins. Co., 7 
Cow. 564, 582; Patapsco Ins. Co. v. Southgate, 
5 Pet [30 U. S.] 604, 621. Neither necessity 
nor. good faith is alone sufficient to make val- 
id a sale by the master which is offered as a 
bar to the title of the previous owner. Both 
must concur, and must be affirmatively shown 
by the party setting up the sale; and the 
courts wiU not infer the existence of either 
of these requisites from the most ample proof 
of the other. Chancellor Kent expresses the 
rule deducible from the authorities to be, that 
if the voyage be broken up in the course of it 
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by ungovernable circumstances, the master 
may sell the ship, provided he do so in good 
faith, for the good of all' concerned, and in 
a case of supreme necessity which sweeps 
all ordinary rules before it (3 Kent, Comm. 
173); and the spirit of this statement of the 
master's authority is supported by the su- 
preme court of the United States CPatapsco 
Ins. Go. v: Southgate, 5 Pet [30 U. S.] 621). 

This term "necessity," which at the same 
time creates the power and marks its limita- 
tion, is not itself of any very distinct or def- 
inite signification. The epithets annexed to 
it as qualifications, In most of the cases, in- 
dicate the anxiety of the courts to restrain 
the power within severe limits, but do not 
assist in removing the vagueness and uncer- 
tainty of the term itself. What test is the 
court to employ in determining when, in 
point of law, this necessity becomes absolute, 
paramount or extreme? S*ractically, these 
epithets serve only to administer an impress- 
ive caution to courts and jurors, to demand 
clear proof that the necessity is actual and 
not merely apprehended or one which, up- 
on a balancing of chances, may turn out 
to be absolute and real, or only threaten- 
ing and imaginary. The tribunal which 
passes upon the facts must determine, up- 
on its own best judgment^ in view of all 
the evidence, whether the necessity was ac- 
tual and justified "the sale, because the prin- 
ciples applicable to the subject do not, from 
their nature, admit of any more precise stand- 
ard. The qualifying phrases which the 
books annex to the rule can only avail as 
appeals to the sound discretiou of the court 
or of jurors, in a given case, and not as of 
themselves presenting any distinct particu- 
lar to. be ascertained, or as affording any 
definite or practical limitation to the power. 
Wherever an actual necessity exists, the pow- 
er is conferred, equally when that necessity 
presents itself in its simplest form, and. when 
it is most imminent Some cases seem to in- 
xdine towards taking, a distinction between 
sales which are to be deemed operative be- 
tween insurer and insured, and those which 
are to conclude the owner as against the 
purchaser. The Tilton [Case No. 14,054]; 
Center v. American Ins. Co., 7 Cow. 577, 582; 
Idle V. Royal Exchange Assur. Co., 8 Taunt 
755; Holt, Shipp. (2d Ed.) 250. It is not 
necessary to the decision of this case, that I 
should pass upon the solidity of this distinc- 
tion; but I am persuaded that principle and 
authority are opposed to any further relaxar 
tion of the rule, and that the same necessity 
and good faith which are required when the 
question arises between the owner and the 
master or purchaser, must exist to give valid- 
ity to the sale as between the underwriter 
and the insured. So far as the case of Cen- 
ter V. American Ins. Co., 7 Cow. 582, 4 Wend. 
45, indicates a different principle, it may be 
considered, as controlled by the decision in 
Patapsco Ins. Co. t. Southgate, 5 Pet [30 tJ. 
S.] 621. 



The law has not settled what precise mode 
or degree- of evidence is sufficient to prove the 
existence of the necessity which is thus made 
the first requisite to the validity of all sales 
of a vessel by her master. The judgment 
and determination of the master himself, no 
matter how careful his consideration of the 
circumstances of the case may have been, is 
manifestly not conclusive upon the subject 
His decision is subject to review in the home 
tribuuals, and he or the party who daims 
under his acts must sustain that decision. 
Nor is the opinion of bystanders, however 
intelligent, disinterested and unanimous they 
may be, adequate proof of the accuracy of 
the decision. The law adheres to the or- 
dinary rules of evidence in this matter; and 
requires proof of the facts and circumstances 
themselves in view of which the master de- 
cided, in order to a determination whether 
his decision was correct The wise precau- 
tion of the maritime law has, however, point- 
ed to one item of proof, which, if not neces- 
sary, will, nevertheless, be demanded, un- 
less its absence be satisfactorily accounted 
for; and that is, a precedent examination of 
the vessel by competent surveyors, and their 
report, stating her condition, and advising a 
salei Gordon v. Massaehusets Ins. Co., 2 Pick. 
249; The Tilton [supra]; Cort v. Delaware Ins. 
Co. [Case No. 3,257]; Fontaine v. Phoenix 
Ins. Co., 11 Johns. 293; Idle v. Royal Ins. 
Co., 8 Taunt 755. Such a survey answers the 
salutary purpose, of checking precipitation 
on the part of the master uuder circum- 
stances well calculated to disturb his judg- 
ment and gives him authentic evidence to 
guide him in determining whether the condi- 
tion of his vessel be desperate or not. He is 
by no means bound to adopt the opinion of the 
surveyors advising a. sale, nor, if he does 
follow it, wiU it, of itself, justify his pro- 
ceeding to a sale. Haymau v. Molton, 5 Esp. 
65; Abb. Shipp. (Ed. 1829) 8-11. Still, a 
survey by competent surveyors, containing a 
clear statement of the injury, and a strong 
recommendation to sell, will be an important 
element in the proofs, in determining the 
character of the emergency and especially 
the good faith of the master. The Fanny 
and Eimira, Edw. Adm. 117; The Tilton 
[supra]; Gordon v. Massachusetts Ins. Co., 2 
Pick. 264. Independently of all authority on the 
point, the use the survey is to subserve plain- 
ly indicates, that it should be deliberately 
made and should precede the action of the 
master. It is not intended to be laid down 
as a fixed rule, that the surveyors must be 
sworn before they proceed to act Still, it 
will add greater weight and credibility to 
their decision, if all their examinations and 
consultations are under the solemnity of an 
oath. At all events, when their report is 
submitted to the master and he proceeds to 
act upon its testimony, it should have the 
sanction of the oaths of the surveyors, if 
they can be legally administered at the place 
of the siirvey. 
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In view of these principles, the survey 
offered in evidence in this case is suhstan- 
tially defective in every particular neces- 
sary to constitute it a safe or proper guide 
to the decision of the master. It would 
have been easy for him to have called to- 
gether persons competent and properly qual- 
ified to make a survey, and to have had 
their proceedings duly authenticated. But 
the evidence shows, that the paper offered 
here as a survey was not subscribed or 
sworn to imtil alter the master had con- 
cluded to sell, and probably not until after 
the sale had actually taken place. More- 
over, it appears upon the evidence, that the 
persons who signed the paper were not 
called to the vessel to act as surveyors; nor 
did they make any joint examination of 
her, nor did they ever consult together with 
a view to a report, nor did they all indi- 
vidually inspect her in a way to enable 
them to form a sound opinion as to her con- 
dition. If, then, in circumstances like the 
present, where there is no impediment in 
the way of a competent survey of the ves- 
sel, either from the want of surveyors or 
from the imminency of the peril, a master 
cannot legally proceed to sell his vessel 
without instituting such a survey, it follows 
that Titterton exceeded the bounds of his 
authority, and the claimants, who make 
title under this sale, must fail in conse- 
quence. But even if a master may, on his 
own judgment of the exigency of the case, 
sell a vessel, without regard to a survey, 
it cannot be denied that this power is not 
absolute, but is subject to review, when 
those whose interests have been affected by 
his acts sue before the proper tribunal to 
reclaim their rights. It will then devolve 
upon the party who upholds the proceed- 
ings of the master, to prove the circum- 
stances necessary to confer the power, and 
the faithful execution of the power so cre- 
ated. Without rec^itulating the evidence 
in this case, it is enough to say, that the 
master did not attempt those exertions to 
save the vessel which he was boxmd to 
make. He gave her up as hopeless as soon 
as she stranded, before the injm'ies sus- 
tained could have been understood, and 
wit±iout making reasonable efforts to ascer- 
tain them. He presumed she had bilged, 
but had no adequate reasons for that con- 
clusion. The average experience in respect 
to vessels grounding in that vicinily may 
have been, that they could not be got off, 
'and this the master may have been aware 
of, from having been familiar with the 
coast, and from having been once previous- 
ly wrecked there himself. But he cannot be 
excused because the circumstances were dis> 
couraging, for not having made earnest ef- 
forts to save his vessel. Besides, two cases 
could hardly occur of vessels grounding un- 
der precisely similar circumstances. The 
wind, the currents and tides, the force of 
striking, the weight of the vessels and other 



circumstances, would always present distinc- 
tions which would prevent one case from 
offering a rule of conduct applicable in all 
respects to another. 

The evidence does not mark this as a case 
of extreme necessity. The vessel was very 
strong, and lay upon a sandy bottom, so- 
soft liat the chief danger apprehended' 
seemed to be, that she would gradually be- 
come imbedded in the sand. The state of 
the wind was not such as to expose her tO' 
instant peril; and there were several Amer- 
ican merchant vessels in the vicinity, and 
an American armed ship anchored a few 
miles off. She struck, moreover, at the edge 
of the harbor, from which she had just 
cleared. Her lading was got off in a few 
hours, and then, without an endeavor to- 
procure relief or ^assistance from the shore 
or from neighboring vessels, the master 
gave her up as desperate, and ordered her 
sale in three days. Eleven days after the 
sale, the purchaser, with the application of 
ordinary means, raised the vessel, and she 
was then found not to have received any 
fatal injury. It is true, that this result is- 
not to be considered conclusive as to the 
propriety of the conduct of the master. Idle 
V. Royal Exchange Assur. Co., 8 Taunt 755 j 
Fontaine v. Phoenix Ins. Co., 11 Johns. 295. 
A sale is not to be invalidated merely be- 
cause the vessel is afterwards rescued. The 
case is to be judged of by the circumstances 
as they must have appeared at the time, and 
not by the subsequent event. Still, the re- 
sult is an element in the evidence, to assist 
in determining whether the condition of the 
vessel ought reasonably, at the time, to 
have been deemed hopeless, and may, in 
this manner, become a circumstance of 
weight in deciding whether the master acted 
in good faith to his employers. So far, then, 
as the validity of the sale under which the 
claimants make title rests upon the authori- 
ty of the master to sell, I must, under the 
facts in proof, hold that they have failed to- 
show that junction of necessity and good 
faith, by which alone such authority can be 
established. 

It is next contended by the claimants, that- 
since the supercargo, with a power of at- 
torney from the owners to sell the vessel^ 
was present and assented to the sale ia 
question, his acts in relation to the sale con- 
stitute it, in point of law, a sale under the- 
power, and that, accordingly, the claimants- 
derive a complete title in that manner, with- 
out regard to the autliority or acts of the- 
master. If the supercargo had sold, he- 
would have done so under no authority 
arising by operation of law. The mas- 
ter sold virtute -officii, in his own name, 
as clothed with the possession of the ar- 
ticle, and with the power to sell pro- 
hac vice, and not by the direct act or as- 
sent of the owner, but by authorization- 
of law. The supercargo, however, would 
have acted as a mere agent for his prin- 
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cipal and in his principal's name- Passing 
by the question, whetlier a vessel can be 
sold by an agent, so as to pass a title good 
against her former owner, without the or- 
dinary evidence of a bill of sale for and in 
the name of the principal, or, whether a 
sale and delivery of a vessel, without a bill 
of sale, are good only between the owner 
and the purchaser personally,— 3 Kent, 
Comm. 130, note; Abb. Shipp. (Ed. 1829) 1; 
The Tilton [Case No. 14,054]; Ohl v. Eagle 
Ins. Co. [Id. 10,473]; The Sisters, 5 0. Bob. 
Adm. 155; Holt, Shipp. 183; Jac. Sea Laws, 
17, 57,-1 am satisfied, upon the proofs, that 
the master himself assumed the power to 
sell, and proceeded to carry it into execu- 
tion, without referring to any authority of 
the agent of the owners. It is not claimed 
that the sale was made directly by the' 
agent, but only tliat the master and auc- 
tioneer sold with his implied sanction, he 
being present and acquiescing in the act. 
Upon this question, the case of Idle v. Koyal 
Exchange Assm'. Co., 8 Taunt. 755, is in 
point. In that case, one of the owners of a 
ship was present at its sale by the master, 
and assented to the sale. Dallas, C. J., says, 
it was no less a sale by the master because 
one of the owners was present on the spot 
and concurred in it Moreover, the power 
of attorney, in the present case, gave au- 
thority to sell "in case a fair price could be 
obtained," evidently with a view solely to 
the exercise of the power in a market or 
under circumstances where the price might 
be the subject of negotiation and election. 
The supercargo was manifestly a special 
ageijt, with a limited trust, and could dis- 
pose of the property only while acting strict- 
ly within the limits of the authority con- 
ferred. His presence, therefore, at the sale 
by the master, or even his assent or advice 
to that sale, does not constitute it a sale by 
him under his power of attorney from the 
owners. The claimants contend, however, 
that as the proceeds of the sale were paid 
to the supercargo, the court will intend that 
he paid them over to the libellants, and that 
the receipt of the money by the libellants 
implies a ratification of the sale on their 
part A ratification by a principal of an 
act of an agent, after that act is performed. 
Is, in its legal effect, the same as a preced- 
ent authorization to the agent; and the 
ratification may be either in the form of an 
express assent, or be implied by law from 
the absence of any dissent. The rule is, 
that where the act is done by one party, in 
the name of and affecting another, without 
his direct authority, there, if the latter does 
not, within a xeasonable time after notice 
of the act, dissent therefrom, his assent and 
ratification will be presumed. 2 Kent, 
Comm. 616, and cases cited; Richmond 
Manuf'g Co. v. Starks [Case No. 11,802]. 
To constitute a ratification, however, it is 
obviously necessary that the act supposed 
to be ratified by the principal should itself 



be the act of the agent It has been already 
seen, that a master who assumes to sell a 
ship, does so virtute officii, by authorization 
of law, and not as agent of the owner; 
or that, if, in this instance, the master as- 
sumed to act as agent of the owners, the 
circumstances, as they appear in evidence, 
did not confer upon him authority to sell, 
and that the sale was actually made by him 
without the participation of the supercargo. 
Admitting, therefore, that the libellants re- 
ceived the money from the supercargo, the 
claimants should, in order to establish a 
ratification of the sale, and bind the owners - 
to its confirmation, have shown that the su- 
percargo had directed the sale, or had at 
least received the purchase money as the 
vendor of the ship, knowing all the circum- 
stances of her sale, and intending to con- 
firm that disposition of her, in so far as he 
was capable of doing it, and that the li- 
bellants also knew of the facts, and re- 
ceived the money with similar intentions, 
expressed or implied. Those facts being es- 
tablished, ground would be laid for the in- 
quiry, whether a disposal of property by an 
agent without following the directions of 
his principal, and the receipt of the consider- 
ation money by the principal, without objec- 
tion, do not conclude the principal from 
denying the validity of the act of the agent 
Paley, Prin. & Ag. 145, 249. As the evi- 
dence stands, however, there seems to have 
been no affii-mative act on the part of the 
agent, promoting or confirming the sale. He 
is to be regarded as having been a mere in- 
voluntary depositary of the money for the 
benefit of the lawful owner, rather than as 
having acquired it in the character of vendor 
of the vessel. The sale, therefore, which the 
principals are supposed to have ratified, can- 
not be deemed the act of the agent. 

A further and controlling objection to ap- 
plying the principle of subsequent ratification 
to this case is, that no proof is given that the 
libellants ever actually received the consid- 
eration money. This must, be brought di- 
rectly home to them, and no inference, con- 
trolling their interests, can be deduced from 
the circumstance of the payment to St. John 
of the price of the sale. It may yet remain 
in the hands of St. John, or, if passed over to 
the libellants, it may have been received by 
them under circumstances which leave their 
rights unimpaired by its receipt. The court 
will not intend, from the fact that it went 
Into St. John's hands, that the libellants re- 
ceived it without reservation or qualification, 
or, indeed, that they received it at all. The 
prior title of the libellants must therefore, 
prevail in this action, and they are entitled, 
upon the strength of it, to a restoration of the 
vessel or to her proceeds. The point then 
arises, whether they can recover her in the 
condition in which she was foimd when ar- 
rested in this action, or whether she is equi- 
tably chargeable witja disbursements made in 
raising and repairing her abroad, and with 
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the expenses she has incurred In the hands of 
the claimants since her arrival in this port 

The title of the claimants in the present 
case is invalid, upon legal objections. There 
is, in my judgment, no evidence establishing 
any fraudulent or improper participation, on 
the part of the purchaser, in procuring the 
sale or in buying at it It is true, that he 
who takes an illegal title takes it at his peril; 
but, it has been held in the English court of 
admiralty, that ■where such title is not no- 
toriously bad, the purchaser need not, in 
favor of the legal owner, be deprived of all 
remuneration for actual betterments put upon 
the property purchased. The Perseverance, 
2 0. Rob. Adm. 239. The decree of restitu- 
tion, in this case, proceeds upon the gi-ound 
that the right of the original owner has not 
been divested, and not on the imputation of 
any improper act of the piu'chaser. How- 
ever fair his conduct may have been, and 
notwithstanding he may have bought in en- 
tire ignorance of any defect in the proceed- 
ings or want of authority for the sale, the 
legal title remains in the libellants, and, up- 
on that, restoration is awarded. There is, 
howevei', a manifest equity in requiring the 
owners to reimburse the expenses which were 
necessary to enable them to recover or enjoy 
their property. The purchaser was under no 
obligation to reclaim their vessel. He might 
have abandoned it, without incurring any re- 
sponsibility to them; and, in. that case, their 
property would have been an utter loss. 
Their master and supercargo assumed no 
fm-fcher interest in the matter, but relinquish- 
ed the vessel to the -purchaser, as upon a valid 
sale. The libellants are, therefore, bound to 
remunerate those who rescued the wreck, for 
all indispensable expenditiu:es bestowed upon 
the vessel in getting her ofC, and in so repair- 
ing her as to make her seawortby. The Eng- 
lish admiralty has relieved the purchaser in 
regard to betterments put by him on the ves- 
sel, under circumstances of less Tirgent equity. 
The Perseverance, 2 C. Rob. Adm. 239; The 
Kierlighett, 3 a Rob. Adm. 96; The Nostra 
de Conceicas, 5 C. Rob. Adm. 294. The re- 
lief should be confined, however, to repairs 
to the hull of the vessel, and to the purchase 
of such tackle and apparel as did not before 
belong to her and were indispensable to her 
safe navigation. All the old equipments re- 
mained the property of the libellants, and, 
although the purchaser of the vessel may 
have pm-chased them of others who had 
bought them at the sale, his right so acquired 
must yield to the elder and paramount title 
of the ownei*s. 

The next consideration is the one respecting 
the repau'S made in this port These cannot 
be considered as indispensable to the preser- 
vation of the vessel, and were, it would seem, 
of a much more expensive character than 
was necessary for her safe and profitable 
employment If they were put on by the 
claimants after notice of the libellants' claim 
of property, and without their assent, they 



would, in strictness of law, be at the hazard 
of the claimants. The testimony is singular- 
ly deficient on this point If the libellants, 
knowing of the arrival of the vessel at this 
port and of her refitment, kept back their 
claim until the expenditm-es were completed, 
they committed a fraud on the claimants, 
and this court would compel the satisfaction 
of all disbursements chargeable to the claim- 
ants for such repairs. In the absence of evi- 
dence on either side, the inference on this 
point must be, that the vessel lay in port 
without the knowledge of the libellants, and 
that the claimants made the repairs in good 
faith, and under the persuasion that they 
were the legal owners. As any allowance in 
the case is made upon considerations of equi- 
ty, the court is bound not to suffer the equi- 
ties of the innocent purchaser to merge and 
annihilate the equities of the real owner. 
The possessor of the vessel, by whatever 
good faith he was actuated, ought not to be 
allowed to burden the owner with bills for re- 
pairs which were in no way necessary to 
enable him to acquire the possession and use 
of his vessel, and to an amount which would 
absorb and extinguish his actual interest in 
her. The claimants allege* that the vessel 
was worth, on her arrival here, but $700, and 
that they expended $2,260 65 in her refitment, 
and they also ofEer proof that she sold, after 
being so repaired, for $2,500. To charge all 
these disbursements upon the vessel, would 
extinguish nearly the entire interest of the 
real ownei-s. On the other hand, if the re- 
pairs augmented the available value of the 
vessel, the owners ought not to reap that ad- 
vantage at the expense of the innocent pur- 
chasers. 

The rule which the court adopts is, to al- 
low the libellants the full value of the vessel 
on her arrival in this port, deducting, as be- 
fore stated, the amount of expenditure rea- 
sonably necessai-y to raise her, repair her 
bottom and fit her for sea, and deducting 
also the amount of disbursements, at their 
fan- value at the port of refitment for the 
tackle and apparel she had on board when 
she was seized by the libellants, which did 
not belong to her when she stranded; and 
to allow to the claimants all that it may be 
proved their repairs increased her value be- 
tween what she was worth when she arrived 
and her fair value at the time she was re- 
stored to them on their bond, subject to such 
detei-mination as to costs as may be made 
oii the final disposal of the .whole case. As 
the vessel was bonded by the claimants after 
her arrest in this cause, and was delivered 
up to them on an agreed valuation of $3,500, 
the amount to be recovered Hj the libellants 
cannot exceed that sum, whatever may have 
been the value of the vessel on her arrival. 
The prayer of the libel also asks, that the 
earnings of the vessel on her return voyage 
may be decreed to the libellants. It is not 
stated in any of the pleadings, nor is it 
shown by the proofs, what freight was 
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earned, and the court would not be able to 
make any specific decree on that subject 
Nor has the point been discussed by the 
counsel on either side. The general right to 
freight, as a consequence from the dea-ee ad- 
judging the ownership to be in the libellants, . 
would probably not be conti-overted; and the 
case, as it has been presented to me, does 
not require me to decide whether freight can 
be recovered in this form of action, as an 
incident to the main subject matter of the 
decree. I shall, therefore, make no order In 
reference to the freight, though I would, on 
the application of the libellants, have re- 
ferred it to the derk to ascertain the amount 
of the freight, leaving the general question 
of the remedy open to be discussed on the 
coming in of the reports 

Afterwards, on the application of the libel- 
lants to have the decree of reference en- 
larged, so as to embrace the freight earned 
by the brig on her homeward passage, an 
order was made referring it to the clerk to 
ascertain, also, the amount of freight earned 
or justly chargeable upon the homeward voy- 
age, and the amount of charges and expen- 
ditures incurred in the navigation, lading and 
unlading of iiie vessel. tJpon the coming in 
of the clerk's report, exceptions were taken 
because the cargo upon which freight was 
estimated was less than that specified in the 
bill of lading. The amount of the items as 
reported by the clerk, and the evidence upon 
which they rested, (being a copy of the claim- 
ants' account with the master, upon the set- 
tlement of the voyage from Matamoros to 
New-Tork,) were also objected to. 

BBTTS, District Judge. A bill of lading 
is never considered conclusive as to the 
quantity of the cargo shipped, and is, at 
most, but prima facie evidence to charge the 

' 3 The main provisions of the decree were as 
follows: "That it be referred to the clerk to 
compute and ascertain,- upon the proofs in 
court, and such further evidence as either party 
may produce before him, the amount of such 
expenditures made at the port of Matamoros, in 
raising, repairing and refitting the said vessel 
after her abandonment by her former master, 
Titterton, and the fair reasonable value of the 
labor, repairs and refitments bestowed upon the 
vessel, at the time the same were made and 
supplied, and that the clerk distinguish in his 
report, in so far as may be practicable on the 
proofs, the new materials and equipments, if 
any were furnished, from those belonging to 
the vessel, at the time she stranded, and the 
value thereof respectively; and that the clerk 
also compute and ascertain, upon competent 
•proofs, the fair value of the said brig Henry, 
on her arrival at this port, and before repairs 
were put upon her by the claimants in OctO' 
ber last past, and also the fair value of the said 
vessel after the repairs and refitments put upon 
her by the claimants, and at the time of her at- 
tachment in this suit, and . also the value of 
any of the tackle, apparel and furniture or ma- 
terials of the vessel, disposed of or retained by i 
the claimants in making the repairs aforesaid. 
If any such were disposed of or retained, ^nd 
that tiie clerk report upon the premises with all 
convenient speed." 
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master or owner. 2 Phil. Ins. 490. The con- 
signee or owner here would be bound to pay 
freight only for the goods delivered; and, as 
the accounting ordered demands no more 
than the freight earned, the amount charge- 
able on delivery of the goods is all for which 
the claimants are bound to account. The 
original account upon which the settlement 
of the. voyage was made with the master has 
not been produced; and there is a technical 
objection to thCs evidence by which the 
charges are supported- But, inasmuch as the 
objection, if allowed to prevail, would go to 
exclude all the proofs offered by both par- 
ties, and, as the merits of the case are fully 
brought out, I prefer, rather than expose the 
parties to the expense of a new reference 
merely to verify a document necessary to 
both, to proceed to consider the -ease as if 
the copy were properly received in place of 
the original account. As to the ?80 received 
by St John at Matamoros, for the price of 
the vessel on her sale, it is not dhrectly 
proved that it was paid over by him to the 
libellants. If he retains the money, he has 
it as a stakeholder for the libellants. But, 
as he was examined by the libellants in court 
in relation to the proceedings at Matamoros, 
and this charge stood on the accovmt against 
them, and there was proof of the payment 
.of the money to him as their agent or super- 
cargo, I think it belonged to them, and not 
to the claimants, to .examine him upon the 
subject The presumption is strong, that in 
accounting to them for the voyage, he also 
accounted witii them for that money, as all 
he had to show for the vessel. I shall, 
therefore, allow that amount 

Various items In the derk's report were 
.re-adjusted, and the final decree, as entered, 
allowed to the libellants— 

'For the value of the vessel at the time of 

her arrival in New-York S3,000 00 

And for the freight earned 429 76 

S2,429 76 
Allowing first to the claimants 

the charges of the navigation 

of the vessel to New-York. . . §227 00 
Expenses of repairs, &c., atMat- 

amoros 733 50 

Purchase money paid at JSIata- 

moros 80 00 1,040 50 



51,389 26 



It was thereupon decreed, that the libel- 
lants recover $1,SS9 2G and costs, and that 
,the residue of the proceeds, if any, be paid 
to the claimants, in part payment of $1,500 
allowed to them as the fair and reasonable 
value of the repairs and betterments put 
upon the vessel before her .arrest by the libel- 
lants. 

NOT.Ej. This case was taken to the circuit 
court by appeal, and additional proofs were 
given in that court The decree of this court 
was reversed, upon the ground that the claim- 
ants proved, by new evidence, a regular survey 
of the vessel before her sale, and her desperate 
condition when the master ordered her sale- 
[CJase unreported.] 
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Case Xo. 6,373. 

The HENRY. 

[1 Hask. lOOJ 1 

District Court, D. Maine. Dec, 1867. 

Forfeiture of Vessels— Residence op Owner 
—Enrollment. 

An enrolled vessel, sailing under a fishing 
license, is not liable to forfeiture because a part- 
owner, a citizen of the United States, resides 
ill a foreign country, even though he is not a 
United States consul, or agent for and partner 
in a firm composed of citizens of the United 
States, here carrying on trade. 

In admiralty. Libel in rem by the United 
States claiming a forfeiture of the schooner 
Hemy, because she was owned in part by a 
citizen of the United States resident in a for- 
eign country. The owners made claim to 
the vessel, and demurred to the libel as in- 
sufficient in law. 

George P. Talbot, Dist. Atty., for the Unit- 
ed States. 

Albert W. Bradbury and Bion Bradbury, 
for claimants. 

FOX, District Judge. This is a proceed- 
ing against this schooner for an alleged vio- 
lation of the navigation laws. The count in 
the libel is for fraudulently and knowingly 
using a certain certificate of record, to wit; 
an enrolment to which she was not entitled, 
inasmuch as the "schooner was then and 
there owned as to one fourth part by one 
Geo. E. Myrick, a citizen of the United 
States, who then usually resided in a for- 
eign country." This is the only count, and it 
is founded on, and is in the words of the act 
of December 31, 1792 [1 Stat 287], relating 
to registry of ships and vessels. Jabez My- 
rick and George E. Myrick appeared as 
claimants, and for t±ie purpose of presenting 
the question, a demurrer is filed by them, 
and the case submitted on the demurrer and 
the further agreement of the parties, "that 
the schooner was formerly the property of 
one of the claimants, he then being a citizen 
resident in this state; that she was by him 
duly enrolled and licensed for fishing, and 
that subsequently this owner being resident 
in New Brunswick, conveyed a share of the 
vessel to the other claimant, a resident citi- 
zen of Maine, and that the vessel was en- 
rolled in this manner in Frenchman's Bay 
collection district, and a new fishing license 
taken out, under which document she was 
sailing at the time of her seizure. 

Under these circumstances was the vessel 
liable to forfeiture? An examination of the 
act of December 31, 1792, entitled "An act 
concerning the registering and recording of 
ships and vessels," demonstrates that it was 
designed to be confined entirely to those two 
classes of vessels. It provides for the regis- 
try of ships and vessels owned by citizens, 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



and for record of the same when owned by 
the subjects of foreign powers. The first 
nineteen sections are confined to registered 
vessels entirely, whilst from the 19th to the 
25th, it relates wholly to the record of title 
of ships owned by foreigners. In the one 
case, a certificate is issued to the citizen, 
which in terms recites that the ship or ves- 
sel is registered. In the other, a certificate 
is issued to the alien similar to the former, 
with the exception that it recites the record 
of the title. One is spoken of throughout 
the act as "a certificate of registry," and the 
other as "a certificate of record." 

By the second section of this act, vessels 
entitled to registiT must be wholly owned by 
a citizen or citizens of the United States; 
and it is further provided that "no such ship 
or vessel shall be entitled to be registered, or 
if registered to the benefits thereof, if owned 
in whole or in part by any citizen of the 
United States, who usually resides in a for- 
eign country, during the continuance of such 
residence, excepting he be a consul of the ■ 
United States, or an agent for and a partner 
in some house of trade or partnei-ship con- 
sisting of citizens of the United States actual- 
ly carrying on trade within the said States." 
It is not claimed that the non-resident own- 
er in the present case was within the excep- 
tion. 

By the 27th section, the vessel is forfeited 
if any certificate of registry or record shall 
be fraudulently or knowingly used for her, 
she not then being actually entitled to the 
benefit thereof. 

Under these provisions of the act of 1792, 
I do not see that any forfeiture has been in- 
curred in the present case; and for the rea- 
son, that there is nothing in the act itself 
which extends any of its provisions to en- 
rolled vessels. It was designed to apply to 
registered and recorded vessels, and to those 
two classes only; and the phrase "certificate 
of record" must be confined to the class and 
description of vessels contemplated by the 
act, and expressly included within it by this 
precise description. An enrolled vessel was 
of an entirely different description; and al- 
though an enrolment is a record, and the cer- 
tificate of a vessel's enrolment is a certificate 
of record, yet, it was not the kind of certifi- 
cate then contemplated in this section of this 
act. This will be made quite apparent on 
reference to the act of 1789 [1 Stat 55], 
which provided for the three classes of ves- 
sels, viz: registered, owned by our own citi- 
zens; recorded, when owned by foreigners; 
and enrolled, when employed in the coasting 
trade or fisheries, and owned by citizens of 
the United States. By the 35th section of 
this act (chapter 12), it was enacted, "that if 
any certificate of registrj', record, or enrol- 
ment, shall be fraudulently used for any 
ship or vessel not entitled to the same by 
this act, such ship or vessel shall be for- 
feited." This provision Is the same as that 
now under consideration from the act of 
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1792, excepting that it was found necessary 
•to specify an enrolment specifically, in order 
to include it within the provision. The fact 
that it is omitted in the act of 1792, which 
is confined to ships registered and recorded, 
is certainly conclusive that it was not intend- 
•ed by any of the provisions of the act, to sub- 
ject enrolled vessels to forfeiture for a vio- 
lation of them as prohibited in the 27th sec- 
tion. 

The provisions of the 2d section of the act 
■of 1792, requiring owners not only to be- cit- 
izens, but residents, in order to allow these 
ships and vessels the benefit of registry, were 
taken literally from the act of 1789. The 
same clause is then found in the 5th section, 
^nd is confined to the case of registered ves- 
sels, although the act subsequently provides 
for vessels being recorded, and also for their 
being enrolled, showing most clearly, that it 
was not the design of the act of 1789, to ex- 
tend these provisions to but a single class, 
the registered ships. 

The provisions of the act of 1789, which 
applied to the three different classes of ships 
and vessels, registered, recorded, and en- 
rolled, were in 1792 and 1793 divided, and 
are to be found in two acts, one passed De- 
cember 31, 1792 [1 Stat. 287], and the other 
February 18, 1793 [1 Stat. 305]. The first 
is confined to registered and recorded ves- 
sels, being chapter 1 of the session, and the 
other being chapter 8 of the same session, as 
its title imports, being "an act for enrolling 
iind licensing ships or vessels to' be employed 
in the coasting trade and fisheries and for 
regulating the same." The forfeiture of an 
enrolled vessel, I apprehend therefore, if any, 
must be found in this last act, either direct- 
ly, or by an adoption of the forfeiture cre- 
ated and provided for in some other act An 
examination of the act will show that it deals 
forth with a liberal hand its own penalties 
and forfeitures for violation of its provisions, 
without any occasion to grasp at otiiers from 
any other act. In fact, in some instances, 
the same offense is punished differently by 
the two acts; for instance, both acts require 
the name of the vessel and the home port 
to be painted on the stem; by act of 1792, a 
penalty of fifty dollars is imposed if a regis- 
tered or recorded vessel is found violating 
this provision, whilst by act of 1793, if a li- 
censed vessel is thus found, the penalty is 
•only twenty dollars. 

An examination of the various provisions 
■of the act of 1793 wiU satisfy any one, that 
the framers of the act were not sparing of 
forfeiture, but were ready and willing to in- 
flict this extreme penalty in all cases deemed 
advisable. 

By the 5th section, the vessel and cargo 
are forfeited if she is found with a forged or 
altered license, or making use of a license 
granted for any other ship or vessel. 

By the 6th section, any ship or vessel other 
than registered, if over twenty tons, found 
trading between district or districts, &c., or 
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fishing, without bemg enrolled and licensed, 
and if between five and twenty tons, without 
a license and having on board any articles of 
foreign growth or manufacture, or distilled . 
spirits other than sea stores, shaU with her 
lading be forfeited. 

By the 8th section, if 'any enrolled vessel 
proceeds on a foreign voyage without first 
giving up her enrolment and being duly reg- 
istered, such vessel with goods imported in 
her shall be liable to seizmre and forfeiture. 

Under the 17th section, an enrolled vessel 
is liable to forfeiture If goods and merchan- 
dise of foreign growth and manufacture, or 
distilled spirits, are found on board, or land- 
ed from her without a manifest or a certif- 
icate from the collector of the port from 
whence she sailed, if the same are of the 
value of $800. 

By the 21st section, if any ship or vessel 
licensed for the fisheries shall be found 
within three leagues of the coast with 
goods, wares and merchandise of foreign 
growth or manufacture, on board, exceeding 
the value of $500, without a permit on board 
from the collector of the district where she 
was previous to her departure for her to 
touch and trade at a foreign port or place, 
such ship or vessel with such goods is made 
liable to seizure and forfeiture. 

By the 32d' section, it Is enacted, "that if 
any licensed ship or vessel shall be trans- 
ferred in whole or In part to any person who 
is not at the time of such transfer a citizen 
of, and a resident within the United States, 
or if any such ship or vessel should be em- 
ployed in any other trade than that for 
which she is licensed, or shall be found with 
a forged or altered license, or one granted 
for any other ship or vessel, every such ship 
or vessel * * * and the cargo found "on 
board her shall be forfeited." 

These are all the provisions found in the 
act which in terms inflict a forfeiture of 
the vessel, and it is very clear that the facts 
of the present case do not bring the Henry 
within any one of them. The one most ap- 
plicable is that found In section 32, prohib- 
iting the sale of a licensed vessel, or any 
part thereof, to any person who is not a res- 
ident citizen. It is claimed that this must 
clearly manifest the design and purpose " of 
congress, that resident citizens alone should 
enjoy the privileges granted to licensed 
ships and vessels, as they have prohibited 
the sale of such vessels to any one not a res- 
ident within the United States. Such may 
have been the purpose of congress; but to_ 
effectuate that, they have only prohibited" 
the sale, and have nowhere declared in re- 
gard to enrolled vessels, as they have by the 
act of 1792 in respect to registered vessels, 
"that no such ship or vessel shall be enti- 
tled to be so registered, or if registered to 
the benefits thereof, if owned in whole or in 
part by any citizen of the United States, 
who usually resides in a foreign country 
during the continuance of such residence." 
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It is claimed by the government, that a 
proper construction of the 2d section of the 
act of 1793 will subject this vessel to for- 
feiture, as it either expressly or impliedly 
adopts the registry act, and subjects an en- 
rolled vessel to its penalties and forfeitures. 
If such had been the intention of congress, 
it would have hardly been thought neces- 
sary to have in terms introduced into the 
act the various grounds of forfeiture just 
mentioned, and especially subjecting an en- 
rolled vessel to forfeiture when sold to a 
non-resident citizen. No such consequences 
result from such sale of a registered vessel, 
provided the transfer is made however, in 
the manner prescribed in the 7th section of 
the registry act 

The true rule of construction in such cases 
is laid down in Hubbard v. Johnstone, 3 
Taunt, 220. It was there decided that the 
ship registry acts of Great Britain, so far 
as they apply to defeat titles and create for- 
feitures, are to be construed strictly as 
penal, not liberally as remedial laws. 
Heath, J., said, "I think the same rule ought 
to obtain here, as in the construction of 
clauses inflicting pains and penalties in the 
revenue laws, if they be ambiguous and ob- 
scurely worded, the interpretation is ever 
in favor of the subject." 

A careful examination of the 2d section 
of the act of 1793 will demonstrate, that it 
was not the intention of congress to adopt 
the penalties found in the registry act. This 
section of the enrolment and licensing act 
provides, "that from and after the last day 
of May" then "next, in order for the enrol- 
ment of any ship or vessel, she shall pos- 
sess the same qualifications, and the same 
requisites in all respects shall be complied 
with as are made necessary for registering 
ships or vessels by the" registry act, "and 
the same duties and authorities are hereby 
given and imposed on all officers respective- 
ly in relation to such enrolment, and the 
same proceedings shall be had in similar 
cases touching such enrolments, and the 
ships or vessels so enrolled, with the master 
or owner, or owners thereof, shall be sub- 
ject to the same requisites as are in those 
respects provided for vessels registered, by 
virtue of the aforesaid act." "Vessels so en- 
rolled are by the first section deemed to be 
vessels of the United States, entitled to the 
privileges of ships and vessels, employed in 
the coasting trade or fisheries. The same qual- 
ifications and requisites for enrolment as 
, for registry are requisite, but it nowhere de- 
clares that if the ship or vessel is destitute 
of them, she or her owners shall be subject 
to the same penalties as registered ships 
and vessels. The vessel not being legally 
enrolled is not entitled to the privileges of a 
coasting or fishing vessel, and the same act 



apportions its punishments according to the 
nature and* degree of the violation of its 
provisions. It enacts its own prohibitions, 
and avoids and prescribes its own punish- 
ment for these infractions. 

Mr. Justice Story in the case of The TwO' 
Friends [Case No, 14,289], a libel against a 
licensed vessel claiming her forfeiture for a 
false oath of the owner as to his citizenship, 
says, "It is true, that the act for registering 
vessels, sec. 4, declares that a false oath by 
the owner, in any matter of fact required to- 
be sworn in that section previous to the grant 
of a registry, shall work a forfeiture of the 
vessel. And the act for enrolling and licens- 
ing vessels in the coasting trade and fish- 
eries, in section 2, c. 8, Act 1793, provides 
that in order to obtain an enrolment, vessels- 
shall possess the same qualifications, and 
the same requisites in aU respects shall be 
complied with as are made necessary to the 
registry of vessels, and the same duties and 
authorities are given and imposed on ofli- 
cers, and the same proceedings are to be had 
in similar cases touching such enrolment, 
and the ships and vessels so enrolled, with 
the masters and owners thereof, are to be 
subject to the same requisites as are pre- 
scribed for the registry of vessels. But it 
is nowhere declared that a violation of these- 
provisions shall be followed with like penal- 
ties and forfeitures. * * Now, it is cer- 
tainly not the duty of the court to seek out 
new modes of punishment when the legisla- 
ture has prescribed them In its own direct 
terms. Nor can it be proper to pronounce 
that to be a qualification, requisite, duty or 
proceeding, within the act, which is a for- 
feiture for a wilful violation of the same 
act" 

Judge Ware, in U. S. v. Bartlett [Case No, 
14,532], says, "That while the license act re> 
quires the same qualifications of the vessel, 
and makes the same requisites necessary for 
the enrolment as for the registry of a vessel^ 
ft nowhere denoimces the same penalties and 
forfeitures." 

Upon a careful examination of the acts In; 
question, I can find no provision subjecting 
the vessel in this case to forfeiture for the 
alleged cause that she was employed under 
an enrolment and license, whilst one of her 
owners was a citizen of the United Statea 
usually resident in a foreign country, and not 
within the class excepted in the provisions of 
the 2d section of the registry act although 
she might have been subject to forfeiture 
under like circumstances if she had been a 
registered ship or vessel. Libel dismissed. 
Certificate of probable cause to issue. 
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Case K"o. 6,374. 

The HENRY 6. BROOKS. 

[Blatehf. Pr. Gas. 99.] i 

District Court, S. D. New York. Jan., 1S62. 

Prize— Condemnation— Cargo— Costs. 

1. Vessel having been used by the enemy 
without the knowledge of her owners, and re- 
captured from the enemy, restored, by consent, 
with costs to the libellants, 

2. Cargo condemned as enemy property, em- 
ployed in aiding the insurrection on foot at 
the place of its capture, and as shipped with 
intent to run the blockade. 

3. The subject of the rate of costs in prize 
cases deferred, to await the action of congress. 

In admiralty. 

BEGETS, District Judge. This cause being 
regularly ordered on the calendar and called, 
and not being answered to by any claimant, 
the district attorney moved for judgment, 
and submitted the pleadings and proofs to the 
court The vessel and cargo were arrested 
and taken as prize by the United States ves- 
sel-of-war Harriet Lane, on the 29th of Au- 
gust, 1861, "within the outlet of the port of 
Washington, in North Carolina, and near 
Hatteras Inlet. She was sent to this port, 
and an information was filed against her by 
the United States and captors on the 16th of 
September thereafter, under process upon 
whicih she and her cargo "were brought before 
the court The libel charges that the vessel 
and cargo were owned, > when arrested, by 
citizens or residents of that portion of the 
United States which is in insurrection against 
the laws and government of the United 
States, and that the vessel was then lying in 
a blockaded port, with the design to violate 
the blockade, and carry the cargo on a for- 
eign voyage. A general answer and claim, , 
in behalf of the Columbian Mai'ine Insurance 
Company of the city of New York, and of 
several individuals, owners of the vessel, 
were put in the 15th of October thereafter, 
alleging ownership in themselves of the hrig. 
No test oath was filed by the claimants, and 
no appearance was made in court to support 
the claim and answer on the hearing, but the 
parties libellants, with those who had inter- 
vened and answered, carried on subsequent 
proceedings essentially by mutual consents 
and stipidations in writing filed in' court 
Under these stipulations orders of various 
kinds were taken and ehtered in the suit, 
admitting arid consenting that "the vessel was 
"the property of loyal owners, citizens of the 
United States, and had been and was recap- 
tured from the unlawful possession of the 
enemy, by whom she was illegally employed 
without the knowledge, privity, or consent 
of the owners thereof, and is, therefore, to be 
proceeded against in all respects as tiiough 
the naval captors herein had filed a separate 
libel against the vessel for the military sal- 

1 [Reported by Samuel Blatchford, Esq.] 
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vage of said vessel allowed by law"; and 
also admitted "that an order had been duly 
entered for the appraisement of the said 
vessel, in compliance with the consent of 
said parties, and that the report of such ap- 
praisement had been duly filed; that it was 
thereupon ordered by the court, on such con- 
sent and stipulation of the parties, that the 
vessel be restored to the aforesaid claimants 
thereof, upon then: payment to the libellants, 
or to their proctors therein, of one-eighth 
part of such appraised value of the vessel, 
her tackle, &c, together with the costs of the 
proctors for 'the libellants, and such portion 
of the costs of the clerk and marshal as are 
exclusively applicable to the vessel, as the 
same may be assessed or entered by consent.'^ 
By virtue of such arrangement and stipula- 
tions between the parties interested theteiur 
all matters respecting the vessel and her 
equipments were disposed of by the parties 
concerned, without other than the passive 
action of the court thereon. No claim was 
interposed to the cargo or any part thereof. 
It consisted of cotton and naval stores, and 
was apparently in transit from the port of 
Washington, in North Carolina, for some for- 
eign port, when the vessel was seized, after 
being deserted by the crew, and after all 
papers and evidences of the destination of the 
property or its ownership had been with- 
drawn or destroyed. The evidence found the 
cargo to be enemy property, the products of" 
the country from which the attempt was 
making to transport it, which had been in- 
tei'cepted in Pamlico Sound, in or near Hat- 
teras Inlet, by capture by the.land and naval 
forces of the United States of the forts and 
places there, together with the vessel and her 
cargo aforesaid, there so found deserted. 
The vessel and cargo, according to the proofr 
were manifestly endeavoring to get out from 
an enemy port, then under blockade. Upon 
the evidence thus before the court, .and iu 
default of all appearance and defence to the- 
suit, the libellants are entitled to a decree 
of condemnation and forfeiture on the libel 
against the cargo aforesaid. 

No doubt, . an essential object aimed at^ 
among the questions brought into view in the- 
papers presented in this and other prize suits, 
is to obtain a rule or order from the court 
fixing the rate or amount of fees or com- 
pensation to be allowed the officers con-- 
cerned in conducting prize or seizure cases, 
or the principle upon which the same are to- 
be computed or ascertained. The question 
has been repeatedly pressed upon the atten- 
tion of the court since the commencement of . 
this order of business during tW present war. 
The difficulty manifested itself in the late 
war with Mexico, but to so small a degree- 
as not to lead, at that time, to any definitive 
action on the subject by congress or the- 
coui'ts; and the opening of the existing hos- 
tilities threw the question upon the courts- 
without any certain or satisfactory guide tor 
the determination they are asked to makcr 
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This has produced delay in the final disposi- 
tion of the point, in order to obtain from the 
concurrent action of the United States courts, 
^r an appropriate legislative declaration, a 
uniform regulation, which shall meet and 
govern the entire subject. I am given to un- 
derstand that a law is now under considera- 
tion before congress, which will probably ob- 
viate all existing difficulties in this respect. 
The court will, accordingly, still longer defer 
acting separately by itself on the matter of 
fees and costs in prize suits, tnisting that the 
subject will be authoritatively settled by leg- 
islation within a brief period. 

Judgment for condemnation and forfeiture 
^f the cargo captured in this case is, there- 
fore, ordered, in the usual form, both be- 
cause the same was used and employed in 
aiding and promoting the insurrection on foot 
in the place of its' capture, and because it was 
shipped and on transportation with the in- 
tent and endeavor to i*un the blockade of that 
port The question of the rate and amount 
jot costs is deferred until the further applica- 
tion of the libellants and the order of the 
court in respect to costs and expenses. 



JSENRY O. HOMEYER, The (UNITED 
STATES v.). See Case No. 15,353. 



Case No. 6,375. 

The HENRY CLAY. 

[N. Y. Times, Sept. 9, 1852.] 

District Court, S. D. New York. 1852. 

"iKANSLADQHTEK— Act 183{5, § 13 — Steamboats — 

Negligence of Officers — Pijoper 

Precautioxs. 

[Under Act Cong. 1838, § 12 (5 Stat. 306), 
providing that misconduct, negligence, or inat- 
tention by the officers, etc., of a steamboat, re- 
sulting in loss of life, shall be punished as man- 
slaughter, such officers, etc., are liable for any 
^et or omission in not properly regulating the 
fires or amount of steam, or any neglect of 
duty likely to create danger, or in not taking 
proper precaution, where loss of life is caused 
thereby.] 

In admiralty. 

[The following charge to the grand jury in 
relation to the law of the United States for 
the punishment of offenders who might cause 
the loss of life by negligence or inattention 
to their duties on board of steamboats, was 
delivered by] 

BETTS, District Judge. Your services are 
required on this occasion in the aid of the 
criminal jurisprudence of the laws of the 
United States. It will devolve upon you to 
inquire into the criminal acts of Individuals 
who are charged with ofEences against the 
Jaws of the United States, which although 
cognizable by you are triable in this court, 
jr the circuit court of the United States. 
The docket shows a large number of cases, 
■but the larger number possesses but little 



interest The first charge however, relates 
to the destruction of the steamboat Henry 
Clay, and I find that several persons, officers, 
owners and others, connected with that boat, 
are charged under the act of congress of 
1S3S, which provides as follows: 

"See, 12. And be it further enacted, that 
any captain, engineer, pilot, or other person 
employed on board of any steamboat or ves- 
sel propelled in whole or in part by steam, 
by whose misconduct negligence, or inatten- 
tion to his or -their respective duties, the life 
or lives of any person on board of such ves- 
sel may be destroyed, shall be deemed guilty 
of manslaughter, and upon conviction thereof 
before any circuit court of the United States, 
shall be sentenced to confinement, at hard 
labor, for a period of not more than ten 
years." 

I shall not enter into any labored exposi- 
tion of this law. It is not the practice of the 
United States courts to prepare elaborate 
chai'ges for the edification of grand jurors. 
"We would rather reserve our remarks un- 
til the whole case has been brought before 
us by counsel, as it then will become our 
duty to make a proper exposition of the law, 
and to say how far, by the conduct of pai*- 
ties, they had rendered themselves amenable 
to its provisions, I shall, therefore, limit my 
remarks to what I conceive to be a proper 
exposition of the law, and it will remain for 
you to ascertain if these parties have' been 
brought witliin it. You are doubtless aware, 
generally, that the utmost endeavors have 
been made within these few years to gain an 
extraordinary velocity in the speed of steam- 
boats. On one hand, there has been the 
spirit of rivalry and the spirit of gain to 
stimulate the owners and officers to attain 
the highest speed of velocity known to be 
attainable. Under these circumstances— as 
is natural— the utmost extent of speed has 
been required by owners and the public. 
The first essay in steam navigation was very 
slow,— probably not more than four or five 
miles an hour was attained. Next, we find 
they had reached ten or twelve miles; and 
in 1823, it was thought the acme of steam 
navigation to carry a boat from here to Al- 
bany between sun and sun, or within the 
same day. Now the steamboats on the same 
river have attained a velocity of twenty or 
twenty-five miles an hour. At first this ri- 
valry for speed was only between boats run- 
ning on the same river with equal advan- 
tages, but latterly a railroad with steam-cars 
has been laid alongside the river, and the 
contest has been between the boats on the 
river and the train on the railroad, until the 
former have been propelled through the wa- 
ter with almost the same velocity as the 
latter on the railroad. The same velocity 
of steam appears to produce different effects 
when brought to bear in different ways, pro- 
ducing danger in one case, yet harmless in 
another. Thus one object appears to have 
been to employ the least possible weight of 
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machinery consistent -with safety in the con- 
struction of the boat, and light boilers, which 
reauire extreme care on the part of the en- 
gineer and others engaged in navigating the 
boat. Now there is always a hazard to some 
extent in navigating vessels with steam, as 
in the force of steam employed in' the diminn- 
tion of water, and in the force of heat in the 
. boiler. Then there is the hazard which aris- 
' es from the hurry of the traveller, and from 
the desire of the captain to force up the 
amount of steam so as to make his boat ex- 
cel others on the river. 

The congress of the United States has en- 
acted a law which requh:es these boats to 
be navigated on certain rules, and there is a 
state law which requires them not to go be- 
yond a certain amount of speed, and not to 
pass each other; and requires them to blow 
off steam at landings, and imposes a heavy 
penalty for violations of the law. The act 
of congress for such negligence and inatten- 
tion to duty as should occasion the loss of 
life, imposes the penalty— if proved guilty— 
of manslaughter, and punishes the offence 
with ten years hard labor in the state prison. 
The law is exceedingly stringent; for you 
perceive it goes beyond the motives of the 
parties. Their motives may indeed be praise- 
worthy. Yet if they have gone beyond the 
line of their duty and have been negligent 
or inattentive, then they are as amenable as 
if they intended to endanger human life, or 
do the act which resulted so deplorably. 
You will therefore go beyond the mere design, 
for it is not to be presumed that any one 
entertained any harm to any passenger on 
board that vessel. It must be presumed that 
. the owners and ofiBcers would have the 
strongest desire to carry that boat with pru- 
dence and safety; but if you should find they 
have omitted to do what they ought to have 
done, or have done what they ought not to 
have done^ they come within the terms of 
this act If such is the case, tliey have been 
guilty of negligence, and it will be your duly 
to bring in a bill against them for a viola- 
tion of the law. There can be no doubt but 
these gentlemen have already suffered great- 
ly, not only in a pecuniary, but in a per- 
sonal point of view. That you must disre- 
gard, and not permit your personal feelings 
to be excited, for the law does not look for 
victims, although you are to look for facts; 
and if the facts show that any parsons have 
done what they ought not to have done, by 
making too large fires or raising too -much 
steam, then it becomes your duty to find a 
bill against them. You are not to take hear- 
say evidence in relation to this matter, and 
you must have the evidence of witnesses to 
show what was done on board that boat to 
occasion the loss of life. As citizens we may 
be inclined to hear or know what is said of 
it, but when we come to proof we must take 
care to make a distinction between what has 
been said in a general point of view, and 
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what can be proved in evidence. You will 
inquh:e if any officer of the boat has been- 
guilty of "misconduct" on board. The "com:t 
will not lay down any specific definition of" 
that term, as- that will more properly come 
before the judges of the court when they are- 
called upon in relation to the interpretation 
of the facts for a final and judicial settle- 
ment of the case. In relation to the term 
"misconduct," the court would say it was any' 
act which would result in the loss of life on 
the part of the captain and the engineer, itt 
not properly regulating the fires or the' 
amount of steam, or in any other act which 
might come within the term "misconduct," as- 
employed by congress; in any neglect of du- 
ty like to create danger,— for congress has im- 
posed upon these officers the necessity of do-- 
ing everything necessary to be done, as well 
as to avoid all negligence. You may find they 
have been guilty of negligence in not taking: 
proper precautions, just as much as if they 
purposely exposed the lives of the passengers- 
to the dangers of fire and explosion. If you" 
find the officers of the boat did not do all the/ 
ought to have done, it was negligence; na/ 
congress has gone further, and call inatten^ 
tion to duty an act of negligence; in this re- 
spect it would be negligence on the part of 
the captain, not to see that, the fires were so- 
regulated that the draft was not excessive, 
and the risk of fire increased; and you must 
inquire if the loss by fire on board this boat 
was occasioned by any act of the captain or 
the engineer, or by any neglect on their part, 
or that of any other officer. If you do so 
find you will bring in a bill, and you will 
have discharged your duty firmly, however* 
painful it may have been to you individually /^ 
If, however, you can satisfy yourselves that 
any of the conclusions are not reliable, and 
without imputing wrong to any body, the* 
cause of this disaster was accident, you will 
not find any bill against these parties. You 
will be careful not to be induced by public 
opinion to say that the provisions of this act 
have been violated on the part of these par- 
ties. You will pursue the rule of strict jus- 
tice to the people, and also to the parties, and 
not subject the latter to the imputations- 
brought against them unless on good and suf- 
ficient evidence. Your inquiries and decision- 
will doubtless tend to appease the public- 
mind, already excited, in relation to this ca- 
lamity, and if the charges should prove 
groundles.s, ypu will release the owners and 
officers of the steamboat from the charges of 
neglect and inattention in the management of 
their vessel, and not convict them of negli- 
gence for merely doing or omitting to do those 
things which they are not amenable for un- 
der the act 

His honor then briefly alluded to the other 
cases on the calendar, and dismissed the 
grand jury \o their' duties. The court then 
I adjourned. 
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Case No. 6,376. 

The HENRY EWBANK. 

[1 Sumn. 400.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1833. 

ux1>ekwriters — claim por salvage — derelict 
— Sbcosd Salvors— Makixe Issorance— Stop- 
page TO Save Life — Apportionment of Sal- 
vage — Salvoes as Witnesses — Apportionment 
OP Costs. 

1. Underwriters cannot make any daim for 
salvage property in the admiralty, unless there 
has been an abandonment of the property to 
them, and it has been accepted by them.2 

[Cited in The Bee, Case No. 1,219; The Nar- 
ragansett. Id. 10.020; The Williams, Id. 
17,710; The Tolomeo, 7 Fed. 500.] 

2. In salvage cases, the proper course is to 
make all the co-salvors parties to the original 
libel. And if any are omitted, they need not 
file a new libel, where the property has been al- 
ready taken possession of, and is in the cus- 
tody of the court under process. But they may 
bring forward their claims by a suitable allega- 
tion; and thus make themselves parties to the 
cause, without the formality of notice or pro- 
cess to the other parties. Where different libels 
are filed by co-saivors unnecessarily, it is at the 
peril of paying costs. 

[Cited in The Merrimac, Case No. 4.927; The 
Blackwell v. Sancelito Water & Steam-Tug 
. Co., 10 Wall. (77 U. S.J 12.] 

3. In cases of derelict, the habit of courts of 
admiralty is to allow one moiety as salvage. 
That proportion is not departed from, unless un- 
der extraordinary circumstances. 

[Cited in The John Wurts, Case No. 7,434; 
McGinnis v. The Pontiac, Id. 8,801; The 
Charles, Id. 4,556; The Sandringham, 10 
Fed. 571.] 

4. If salvors, in effecting a salvage service, 
themselves fall into distress, and are relieved by 
other salvors, they do not lose their original 
right to salvage; but the second salvors only 
partake in the salvage according to their merit. 
Second salvors cannot lawfully make it a con- 
dition of giving assistance, that the original 
salvors shall abandon all claims to salvage. 

[Cited in The Mayflower v. The Sabine, 101 
U. S. 387.] 

5. An appeal by any parties interested in the 
distribution of salvage, as to their shares, brings 
up incidentally a review of the whole decree, so 
far as the distribution is concerned, 

6. Stoppage on the high seas, to save the 
lives of a distressed crew in another ship, is not 
a deviation from the voyage, which discharges 
a policy of insurance. But a stoppage merely 
to save property is a deviation. 

[Cited in The Rising Sun, Case No. 11,858; 
The Charles, Id. 4,556; The Joseph C. 
Griggs, Id. 6,640; Peterson v. The Chandos, 
4 Fed. 653; Markham v. Simpson, 22 Fed. 
745.] 

7. In the distribution of salvage, the owner of 
the salvor ship ought under ordinary circum- 
stances to be allowed one third of the salvage. 
In cases of extraordinary merit, or extraor- 
dinary peril to the ship, he may found a claim to 
higher salvage. 

[Cited in The Waterloo, Case No. 17,257; 
The Charles, Id. 4,556; The Charles Hen- 
ry, Id. 2,617; The Saragossa, Id. 12,335; 
The Camanche v. Coast Wrecking Co., 8 
Wall. (75 U. S.) 473; The Pomona, 37 
Fed. 816.] 

1 [Reported by Charles Sumner, Esq.] 

2 For later cases on the subject of salvage, 
see The Emulous [Case No. 4,480], 



8. Rule of appprtionment between the master, 
ofBcers, and crew; and between co-salvors. 

9. Salvors are ex necessitate admitted as wit- 
nesses to all facts, which are deemed peculiarly 
or exclusively within their knowledge. To oth- 
er facts they are incompetent witnesses. 

10. What constitutes a case of derelict. 

11. Apportionment of costs among co-salvors 
and claimants. 

[Cited in The Liverpool Packet, Case No. 8,r 
407.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[This was a libel for salvage against the 
ship Henry EwbaJik, the Charleston Fire 
and Marine Insurance Company and others, 
claimants.] 

Blair & Aylwin for Manners and others. 

C, G. Loring and William H. Gardiner, for 
Wheelwright and othei-s. 

Mr. Fletcher and E. Hasket Dei-by, for 
Blaise Isserverdens and others, and for 
George Brewster, and for George Weissell. 

Mr. Sewall, for George Turner. 

Dunlap & Bulfinch, for the Henry Ewbank 
and cargo. 

STORY, Circuit Justice. This is a libel 
of salvage in the case of an asserted dere- 
lict The ship Henry Ewbank, Jeremiah N. 
Jaques, master, owned in Charleston, (S. C) 
sailed in February last from that port with 
a cargo of cotton and rice, bound to London. 
In the course of the voyage, having met with 
severe disaster and lost her rudder, she was 
on the 12th of March, in latitude 42" 5' and 
longitude 53° 50' W, abandoned by the mas- 
ter and crew, who on the same day -were 
taken up by the ship Marmora, of Boston, . 
and afterwards safely arrived at that port 
At the time of the abandonment, the ship (as 
described by Captain Jaques) was complete- 
ly unmanageable; her cargo (the rice being 
stored in bulk) was snifting, so as to throw 
her gunwale Into the water in every gale; 
and she was waterlogged, and in imminent 
peril of foundering from the nature of her 
cargo, and her forlorn situation. On Mon-. 
day, the 1st of April, the British barque 
Hope, Lister mastra*, bound on a voyage 
from Liverpool (England) to New York, with 
a large number of passengers on board, and 
a cargo consisting of salt, coals, an'd iron, 
fell in with the Ewbank in latitude 40°, 
longitude 54° W. The Hope was at this 
time, from the length of the passage, and the 
deficiency of provisions, in a disturbed and 
suffering state, from which she was greatly 
relieved by obtaining a supply from the Ew- 
bank. The master of the Hope, with the 
consent of the owner of the latter, who was 
then on board, concluded to undertake the 
enterprise of getting the Ewbank into port; 
and accordingly his mate, Mr. Metcalf, and 
a suitable crew, consisting of four seamen 
and sis: passengers, were finally selected for 
the purpose. When the Ewbank was board- 
ed she was found stanch and strong, but • 
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without any rudder, and with nine feet of 
water In her hold. The Hope remained by 
her from Monday, the 1st, until Friday, the 
5th of April; and during that period the 
■crew were employed in making a new rud- 
■der and other arrangements preparatory for 
their separation, which took place on the 
£ame day. After parting company, the Ew- 
hank encoimtered severe weather, and the 
new rudder, which was a sweep, was found, 
after a few days' trial, altogether inade- 
-quate for the purpose, and was taken on 
deck. A new rudder was then constructed; 
but it was found Impracticable to attach it 
in the proper position, from the prevailing 
heavy seas and violent winds. It was, there- 
fore, fastened astern by a rope, which parted 
in the night,' and thus it was lost From 
that period the ship was steered wholly by 
her sails; continual pumping was requii-ed; 
little effort was made towards constructing 
a new rudder; and the ship was left in a 
good measure to drift about at the mercy of 
the winds and waves. This state of things 
remained until the 1st of May, when they 
fell In with the brig Padang, of Boston, 
Brewster master, bound to New York with 
a valuable cargo on board. At this time 
they were in latitude 40° 16' and in longi- 
tude 48° 30'; and of course they had within 
the last twenty-seven days lost several de- 
grees of west longitude. The crew of the 
Ewbank were in a state of great discourage- 
ment and exhaustion, and In want of provi- 
sions; and were (as, I think, it -cannot well 
be denied) entirely willing to give up the 
whole enterprise. After some negotiations 
with Captain Brewster, who was unwilling 
to take all the crew on board his own vessel 
for want of suitable accommodations, it 
was concluded to make an attempt to fix 
a new rudder, and to get the Ewbank into 
port Accordingly, with the consent of the 
original salvors, Mr. Wheelwright,, (the chief 
mate of the Padang,) with the assistance of 
some of the Ewbank's crew, constructed a 
new rudder, and hung it In a very Ingenious 
and skilful manner; and, a new crew (in 
•number seven) having been formed, con- 
sisting partly of four of the original salvors, 
and partly of three seamen from the Padang, 
the Ewbank, under the command and direc- 
tion of Wheelwright and Metcalf, proceeded 
on the voyage, and safely arrived dt Boston 
on the third day of June last The Padang 
remained by the Ewbank until the new rud- 
der was constructed and hung, and other 
suitable arrangements were made for the 
voyage, having had her in tow a part of the 
time. She then proceeded on her own voy- 
age, and arrived safely at New York on the 
14th of May last 

' Such Is a very brief outiine of the more 
general facts, which are given with great 
particularity and clearness in the opinion of 
the learned judge of the district court, to 
which I may thus generally refer for more 
minute facts. I may, by and by, ha.ve oc- 



casion to glance at some facts of a contro- 
versial natui'e, upon which there Is a great 
contrariety of declaration by the witnesses. 
The cause came before the district court 
upon proceedings Instituted, in the first place, 
on the 3d of June last by a libel by Mr. 
Manners, his Britannic majesty's consul, for 
and in behalf of the owner, master, officers, 
and crew of the Hope, for salvage. Upon 
this libel a warrant of arrest issued, upon 
which the Ewbank and her cargo were taken 
Into custody by the marshal. In this libel 
no mention whatever is made of any other 
persons as co-salvors. On the sixth of July, 
another libel was filed by Wheelwright and 
others, (including all the crew, who navigat- 
ed the Ewbank into port, except Metcalf,) 
stating the general facts, and averring, that 
there was an entire abandonment of the Ew- 
bank by the original salvors; and a new en- 
terprise undertaken by themselves; and ex- 
cluding Metcalf from any share in the sal- 
vage, on account of his asserted neglect of 
duty and desertion; and concluding with the 
declaration, "that the said vessel and cargo 
were saved by the labors and service of your 
llbellants, without the assistance of any oth- 
er person or persons whatsoever." In this 
libel, also, there is a total omission to state 
any claim in behalf of the owner, master, 
and other part of the crew of the Padang; 
and, indeed, upon the structure of the libel 
there would seem to be a studied disinclina- 
tion to admit any such claim. Afterwards, 
on the same day, another libel was filed by 
Blaise Isserverdens and others, owners of 
the Padang, in behalf of themselves, and 
the officers and crew of the Padang, for 
salvage, repelling the libel and claim of the 
Hope, and praying, "that no award of sal- 
vage be made to the libeUants named there- 
in." On the seventh day of June, another 
libel was filed by George Brewster, denying 
the" claim of the Hope to any salvage, aid' 
praying salvage to be awarded to the owners, 
officers, and crew of the Padang. On the 
eighth day of June, a libel was filed by George 
Weissell, the second mate,^ and others, the 
seamen ,of the Padang, denying the claim of 
the Hope to any salvage, and praying sal- 
vage for the benefit of the owners, officers, 
and crew of the Padang, And lastiy, on the 
second of July, a libel was filed by James 
Turner, one of the passengers, and an orig- 
inal salvor from the Hope, stating, that he 
was by artifice induced to go on board of 
the Padang, and could not return to the Ew- 
bank, and praying salvage. Upon all these 
libels, except that of Turner, process issued 
in the common form, which was also served 
by the marshal. A claim was Interposed by 
the Charleston Fire and Marine Insurance 
Company, to which the Ewbank had been 
duly abandoned, and the abandonment ac- 
cepted, praying for restitution after an al- 
lowance for salvage. A dalm was after- 
wards interposed by William S. Skinner, 
agent for the imderwriters at Uloyd's, and 
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also for the association of underwriters at 
Liverpool and Glasgow, stating his belief, 
that they have an interest in the property, of 
which he would thereafter produce proofs. 
Upon this claim I need scarcely say, that un- 
derwriters, as such, have no right to inter- 
vene in this court, unless the property is 
abandoned to them, and is accepted by them, 
so that they have an interest in the thing, 
and not a mere interest in the cause. A claim, 
so generally framed as that of Mr. Skin- 
ner's, and so naked of all apparent interest, 
can have no other influence upon any court, 
than as furnishing some ground for delay, 
until proper inquiries can be made to ascer- 
tain the actual absent interests. But this, in 
salvage cases, would hardly be granted, un- 
less upon circumstances of great stringency 
and force. I dismiss from my mind, there- 
fore, aU future consideration of this claim, 
which, indeed, in a technical sense, is not be- 
fore the court. 

Upon the final hearing of the cause, the 
district court decreed a salvage of one moie- 
ty of the net proceeds of the Ewbank and 
cargo (the same having been sold under an 
interlocutory order of sale), amounting to 
$31,488.37, and the decree distributed this 
salvage as follows: Three fifths of the sal- 
vage to be given to- the owners, officers, and 
crew of the Padang, namely, one half to the 
owners, and the remaining one half to be di- 
vided into twenty-one shares, of which Gapt 
Brewster was to receive six. Wheelwright 
three, Weissell two, Eldridge and Betts, (sal- 
vors on board of the Ewbank,) two, and the 
residue of the crew (four) one share each. 
The remaining two fifths of the salvage were 
decreed to the owner, officers, and crew of 
the Hope; namely, to the owner one half; 
the other half to be divided into twenly-five 
shares, of which were decreed to Captain 
Lister six shares, to Metcalf three shares, 
to Watkins, Green, James, Marshall, Duggin, 
Turner, and Leman, (original salvors belong- 
ing to the Hope, and, except Turner, remain- 
ing during the whole voyage on board of the 
Ewbank,) two shares, and to the residue of 
the crew of the Hope (nine) one share each. 
The court also decreed the libel of Wheel- 
wright and others, of Brewster, and of Weis- 
sell, to be dismissed without costs to either 
party, a compensation to them being decreed 
under the other libels, and the expenses to be 
paid out of the gross proceeds. [Case imre- 
ported.] 

From this decree there were divers appeals 
interposed. The first was by the owner, of- 
ficers, and crew of the Hope, to so much of 
the decree as awarded three fifths of the 
salvage to the Padang, and limited that of 
the Hope to two fifths. The next was by 
Grace, Watkins, Marshall, and Duggin, from 
the decree, so far as regarded the amount 
awarded to them; and the appeal asserted, 
that Metcalf was entitled to nothing, and 
that Hough ought not to have a double share. 
Wheelwright also claimed an appeal with | 



Grace, Watkins, Marshall, and Duggin, upon 
their joint libel, on account of the dismissal 
thereof. Wheelwright also claimed an ap- 
peal on account of the insufficiency of the 
salvage decreed to himself, as well as for 
other special causes. And lastly, the owners 
of the Padang claimed an appeal from the 
decree, so far as regarded the amount of 
salvage, and the portion thereby decreed to 
the Hope, and for other causes. No appeal 
was interposed' by the Charleston Insurance 
Company, or by any other of the parties. 
But the actual appeals necessarily bring be- 
fore the court all the substantial merits of the 
case, as to the amount of salvage, the per- 
sons entitled to salvage, and the proper dis- 
tribution thereof. 

Before I proceed to the principal matters, 
the state of the pleadings requires me to 
make a few preliminary remarks, especially 
as in the present ease they involve some 
questions of costs. There is certainly a very 
unnecessary multiplication of libels in this 
case; and it is matter of regret, as well as 
of surprise, that a different course was not 
pursued in instituting the original proceed- 
ings. It would have been far more for the 
credit of all the parties concerned in all 
these libels to have admitted with frank- 
ness and distinctness all the claims of all 
the other salvors. There was, however, a 
studied desire on the part of all the li- 
bellants to bring forward in bold relief their 
own merits, with a studied suppression, or 
a very feeble acknowledgment of the claims 
of other salvors. The libel of the Hope has 
wholly forgotten the existence of the Pa- 
dang. G^hat of Wheelwright and others 
makes no mention of the owners of the Pa- 
dang; and sets up an exclusive claim to sal- 
vage for themselves, as being the only salvors 
in the new enterprise, without the assistance 
of any other person whatsoever. The libel of 
the owners of the Padang repudiates the 
claim of the Hope, in which respect it is 
closely followed by the libel of Captain 
Brewster, So that it is impossible, in tiie 
actual posture of the facts, not to perceive, 
that there has been as little ingenuousness, 
liberality, and fulness of statement on any 
side, as could well be presented to the at- 
tention of the court One cannot wink so 
hard as not to see, that, trusting to the li- 
bels alone, as a suitable guide to inform 
the court of the facts, it would have been 
impossible for the court not to have been 
led astray, and to have made shipwreck of 
the cause. If the demerit in these particu- 
larshad rested solely on Wheelwright and his 
co-libellants, I should have entirely con- 
curred in the judgment of the district court 
in dismissing the libels, if not in form, at 
least in fact, by a denial of all costs. But 
it seems difficult to distinguish his case suc- 
cessfully from that of the libel of the Hope, 
and even from that of the owners of the 
Padang, who, while setting up their own 
claims, have not only denied those of the 
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Hope, but have also forgotten those of the' 
co-salvors of the Hope, who actually assisted 
in navigating the Ewbanls into port All 
the libels, then, have the same common de- 
fect, that no one of them states all the 
facts, and all the claims of all parties; but 
all intentionally set up a special and ex- 
clusive merit and service. Justice then, I 
think, does not require the court to single 
out the libel of Wheelwright and others for 
its peculiar displeasure, or to make the par- 
ties to that libel the victims of a dismissal, 
wlaich shall put upon them the burden of 
their own costs. I observe, too, that all 
these libels were served by the marshal, a 
proceeding by no means necessary, when the 
property is already in the custody of the 
court, upon any libel executed in rem; for 
then all other parties, whether they stand in 
the character of libellants or of respondents, 
may assert their respective claims by allega- 
tions filed in the court, which, being admit- 
ted by the court, are necessarily brought to 
the notice of all the other parties, who may 
contest them without the formality of a no- 
tice by process. In all cases, where umiec- 
essary libels or claims are filed, it is at the 
peril of paying costs. In truth, there ought 
not to have been in the present case more 
than two libels; one on behalf of the owner, 
officers, and crew of the Hope, and the other 
on behalf of the owners, officers, and crew of 
the Padang, standing, as they do, upon ad- 
verse rights. See The Baltimore, 2 Dod. 132, 
where the owner libelled separately. Upon 
these libels the amount of the whole salvage 
might have been properly ascertained, and 
the relative claims of the Hope and Padang 
. to share in it disposed of. If afterwards 
there had remained any conflicting interests 
or rights of the different salvors relative to 
their shares in the distribution of the sal- 
vage, they might properly at that stage of 
the proceedings have been brought forward 
by separate allegations, each party inter- 
vening pro interesse suo, as to the matters 
in conflict In this way much of the com- 
plexity of the cause would have been avoid- 
ed; and the litigation would, in every stage 
of it, have assumed the distinct character 
properly belonging to it; and the court would 
have been enabled to fix upon the proper 
parties, engaged in these collateral contro- 
versies, the just and exclusive responsibility 
for the costs occasioned thereby. Sitting in 
the district court, I should not have had the 
least hesitation in staying proceedings upon 
all the collateral libels, until the principal 
question of salvage had been disposed of; 
and then to have required these libels to be 
reformed, so as to bring forward only the 
peculiar claims of the parties respectively. 
One cannot but perceive, how large a mass 
of the voluminous testimony in this case is 
taken up in these collateral controversies, 
with the merits or demerits of which other 
parties have nothing to do. "What, for ex- 
ample, have the Charleston Fire and Marine 
llFED.CAS 74 
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Insurance Company to do with the distribu- 
tion of the salvage, or the relative merits of 
the different co-salvoi-s? It is not of the 
slightest importance to them, in what man- 
ner that distribution takes place, or who are 
the parties to it The only important con- 
sideration to them is the amount of the sal- 
vage. And there is not tne slightest pretext 
for burdening them either with the delays 
or the expenses incident to the distribution 
among the salvors. There is, fortunately, 
little of the whole mass of evldraice, which 
bears upon this point of salvage; and that 
little is scarcely a matter of controversy be- 
tween the parties. If, indeed, it were now 
practicable to separate the portion of the 
evidence bearing on the merits of the salvage 
from that bearing on the merits of the differ- 
ent salvors, I should be much disposed to 
apportion the costs accordingly. That is not 
now practicable; but the court will have 
some regard to it, when it comes to the ap- 
portionment of the costs. 

Passing by, for the present, any further 
consideration of these matters, which are 
preliminary in their nature, I come, then, in 
the first place, to the question, what amount 
of salvage ought to be decreed? The district 
court allowed (as we have seen) one moiety; 
the insurance company have acquiesced in 
this allowance; and so have the owners, of- 
ficers, and crew of the Hope. The amount 
is contested by the other parties appellant, 
who ask for an increase of salvage, assert- 
ing, that it is not sufficient to compensate 
them for their labors, or in proportion to the 
merits of the salvage service. At the argu- 
ment I intimated a strong disinclination to 
change the amount of salvage; and upon the 
most mature reflection I adhere to that opin- 
ion. This is a clear case of derelict, for 
there was an abandonment of the property, 
animo non revertendi. In such cases the 
habit of courts of admiralty has been to de- 
cree one moiety to the salvors; and by t±ie 
old law no more than that was ever decreed. 
That rule, however, has been somewhat re- 
laxed in modem times; but still a moiety 
continues to be the favored, if not favorite, 
proportion allowed by courts of admiralty in 
ordinary cases. See The Fortuna, 4 C. Rob. 
Adm. 193; L'Esperauce, 1 Dod. 46; Howe v. 
The Brig [Case No. 12,093]; The Blenden- 
Hall, 1 Dod. 414, 421; EUiotta, 2 Dod. 75. 
It is not, however, an inflexible rule; but it 
yields to extraordinary curcumstances,. great- 
ly diminishing or enhancing the perils, and 
gallantry, and personal sacrifices of the sal- 
vage service. But the court on all occasions 
has great reluctance in deviating from a moi- 
ety, and expects a very strong case to be 
made out; in which, upon other principles, 
there would be a very great disproportion 
between the services and the compensation; 
so great, indeed, as in a moral and legal 
view to constrain the court to deviate from 
it And there is great wisdom in thus ad- 
hering to the rule; for nothing can be more 
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inconvenient in the administration of jus- 
tice, and especially of international justice, 
ex aequo et bono, than to leave every case 
open to the mere exercise of an unlimited 
discretion. Certainty in this case, as in 
many other cases, is far more important 
than mere theoretical propriety. In salvage 
cases it is not ordinarily in the power of a 
coiu:t of admiralty to fix any exact rules, 
which will suit many classes of cases. But 
whenever they can be fixed, the tendency of 
fixed rules to suppress litigation, and to pro- 
duce uniformity of decision, is so apparent, 
that a judge must have more than ordinary 
boldness, or confidence, or presumption, who 
will venture to cut himself adrift from all 
rules, and launch upon the broad ocean of 
discretion, without taking counsel of the 
wisdom of his predecessors. For myself, I 
have not the slightest inclination to adven- 
ture upon such a course. I have hitherto 
adhered with an unshrinking confidence to 
the general rule of a moiety in cases of der- 
elict. It has the support of the authority 
of the ablest judges for many ages (see The 
Fortuna, 4 C. Rob. Adm. 193; L'Esperance, 
1 Dod., 46; The Blenden-HaU, Id. 414, 421; 
The Blliotta, 2 Dod. 75); and in an especial 
manner of that com-t, whose judgments I 
am bound to hold in the highest respect 
On this subject I have the less need now to 
speak, as in the case of Rowe v. The Brig 
[supra], I had occasion to give my -opinion 
at large upon this subject. To that opinion 
I still attach myself with unabated satisfac- 
tion. I am aware, that, by the ordinance 
■of Louis the 14th, one-third is the rule of 
salvage fixed in all cases of derelict. 2 
Valin, Comm. lib. 4, tit 9, art. 27, p. 635, 
«tc. It is, however, one third clear of all 
expenses, or one thu-d of the gross value, 
an amount in many cases not materially dif- 
ferent from a moiety of the net proceeds, 
given by the common rule of the admiralty 
courts. Even this positive regulation of the 
French Code would, if adopted generally, be 
far more convenient than to leave the pro- 
portion utterly ujisettled; though I deem the 
rule of a moiety better adapted to the ordi- 
nai-y cases of derelict Now, imless I were 
prepared to shake the common rule to its 
very foundation, there are no circumstances in 
the present case calling upon the court for 
the slightest deviation from it. It is an or- 
dinaiy ease of derelict in all its features, 
without any uncommon perils or difficulties, 
or any distinguished gallantry. The proper- 
ty saved is large enough to give a reasona- 
ble salvage at that rate; it is not so large 
as to make it an extravagant compensation. 
And I agree, that the value of the property 
saved constitutes a material ingredient in 
decreeing salvage. See The Blenden-Hall, 
1 Dod. 414, 421; The Waterloo, 2 Dod. 433, 
442. If there were any uncommon perils, 
sacrifices, orr sufferings, they were borne by 
the original salvors from the Hope, before 
the Padang was fallen in with. But I am 
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by no means prepared to admit, that there 
were any not fairly to be expected imder 
like cnrcumstances, or not easily to be borne 
by men of common skill, constancy, and 
firmness. If the salvors of the Hope had 
succeeded in gettiilg the Ewbank into port 
without assistance, they could hardly have 
made out a higher claim. That they have 
accomplished it with the assistance of others 
does not enhance their own merits, but rath- 
er lets in the latter to share in the appro- 
priate salvage. Indeed, no demand of a 
higher salvage is now made in behalf of the 
Hope, though some of her crew, connecting 
themselves with Wheelwright's libel, do as- 
sert such a claim. It Is not by glowing 
sketches of common services, or by strong 
and vivid coloring impressed upon common 
incidents, that salvage is to be inflamed to 
an undue amount Salvage, it is true, is not 
a question of compensation pro opera et 
latiore. It rises to a higher dignity. It 
takes its somrce in a deeper policy. It com- 
bines with private merit and individual sac- 
rifices larger considerations of the public 
good, of commercial liberality, and of inter- 
national justice. It offers a premium, by 
way of honorary reward, for prompt and 
ready assistance to human sufferings; for a 
bold and fearless intrepidity; and for that 
affecting chivalry, which forgets itself in an 
anxiety to save property, as well as life. 
Treated as a mere question of compensa- 
tion for labor and services, measured by 
any common standard on land or at sea, the 
salvage of one moiety is far too high. But 
treated, as it should be, as a mixed ques- 
tion of public policy and private right equal- 
ly important to all commercial nations, and 
equally encouraged by all, a moiety is no 
more than may justly be awarded. In this 
respect I entu-ely approve of the dea*ee of 
the district court 

The next question is, who are entitled to 
be deemed salvors? The owners, officers, and 
crew of the Padang contend, that they, and 
those, who actually navigated the Ewbank 
into port, are exclusively to be deemed the 
salvors; and that the owners, officers, and 
crew of the Hope, as such, are not entitled 
to share in the salvage. For this piurpose 
they assume two grounds of argument; first, 
that the Hope rendered no effectual service 
to the Ewbank; and, secondly, that there 
was a total abandonment of the original en- 
terprise by her crew, and an entirely new 
enterprise undertaken by a new crew on 
meeting with the Padang. It appears to me, 
that neither ground is maintainable, either in 
law or in fact That the Hope was the first 
and original salvor does not, upon the evi- 
dence, admit of the slightest doubt She 
found the Ewbank in a state of derelict, and 
put a salvage crew on board; thus taking 
possession, and entitling them and. herself 
to be deemed the exclusive salvors, unless 
the possession should be afterwards totally 
abandoned, and the enterprise srurrendered. 
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No other persons, without their consent* 
could intrude themselves upon that posses- 
sion,- or gain a title to be deemed co-salvors; 
and whoever, during that possession, should 
•come in, with their consent, must be deemed 
to come in under that title, and not in exclu- 
-sion of it. The crew of the Hope navigated 
the Ewbank for thirty days, exposing them- 
selves to every peril, encountering every 
hardship, and struggling against adverse cir- 
<:umstances with aU the skill, and ability, and 
vigor, which they possessed. During this 
whole period, then, they actually preserved 
the Ewbank; and, from the very nature of 
the case, there is not only no evidence, that 
she could have been preserved wittiout their 
superintendence during this period, but thera 
is the highest probability, that she would 
otherwise have foundered. We are not to 
indulge mere possible conjectures on such 
subjects. The fact, that she was thus saved, 
is clear; the presumption, that she might 
have been otherwise saved during this long 
period, is mere matter of conjecture, in 
nubibus. It is not the habit of any courts 
of jiistice to yield themselves up in matters 
of right to mere conjectures and possibilities; 
and least of all do courts of admiralty, in 
•cases of salvage, yield themselves to imagina- 
tions of this sort. Salvors are not to be 
■driven out of court upon the suggestion, that 
if they had not touched a derelict ship and 
■cargo, the latter might in some possible way 
have been saved from all calamity, and. there- 
fore that the salvors have little or no merit 
■Such a suggestion has not, in this case, been 
put forth by those, who alone would seem to 
"be entitled to propound it; I mean the own- 
ers of the Ewbank and cargo. And least of 
all can it be maintained in behalf of the 
Padang; for, whatever may be the demerits 
•or deficiencies of the salvage service ren- 
dered by the crew of the Hope, they were 
the direct means, by which, the Padang has 
"been enabled 'to earn any salvage. If tlie 
«rew of the Hope had had more skill, and 
more energy, and more success in their peril- 
ous adventure, there would have been no 
need of calling for the assistance of the 
Padang. And, in every possible view of the 
case, the boldest imagination would not ven- 
ture to declare, that if the Ewbank had not 
"been taken possession of and navigated by 
the crew of the Hope, she would ever have 
fallen in with the Padang. The fact is, that 
the former brought her into contact with the 
Padang, and were the immediate instru- 
ments of enabling the latter to continue a 
possession, thus far safely maintained. It 
would be (I confess) a new doctrine to me, 
that, if salvors themselves fall into a state of 
distress, they can obtain effectual relief only 
"by a surrender of all their own title to sal- 
vage; that, if they were to navigate a sal- 
vage ship across the Atlantic or Pacific, and 
they should afterwards be incapable of pro- 
•ceeding farther without some substantial a» 
sistance, that assistance can be purchased 



only at the peril of a loss ' of all their ante- 
cedent services. That doctrine is not, I am 
aware, contended for in the present case; 
but I do not well see, how the reasoning can 
stop short of it, if followed out to its natural 
consequences. It is said, that the Ewbank 
had made no advances In her intended voy- 
age while in possession of the crew of the 
Hope, and, indeed, that she had actually lost 
six or seven degrees of longitude, and was 
thus receding from her intended port. But 
this is no answer to the claim of salvage. If 
the salvors had accomplished the enterprise 
by getting safely into any other port, their 
title to salvage would have been equally in- 
disputable; and so long as they held to their 
possession, or, if we may so say, so long as 
they clung to the wreck, it was not for oth- 
ers, whatever might be the want of skill ot 
want of success of their efforts, to insist, 
that they were entitled to supersede the first 
claimants. They might refuse to lend assist- 
ance, however reprehensible such conduct 
might be; but they could not make it a con- 
dition of such assistance, that the original 
salvage service should be abandoned, or be 
treated as extinguished. Even if there had 
been an express contract to such an effect, it 
would have been deemed by any court in 
Christendom a fraudulent advantage taken 
of the necessities of the first salvors, and ut- 
terly void, upon the eternal principles of jus- 
tice, humanity, and good faith. It would be 
like bargaining with a man for the purchase 
of his estate, while he is on a plank to save 
himself from shipwreck. In every view of 
the case, there is no possible ground, upon 
which the original merit of the salvage serv- 
ice of the Hope can be taken away or con- 
tested by those, who are merely called in to 
aid in, and insure, its ultimate acomplish- 
ment. The question in such cases is not, 
whether the original salvors shall share, but 
in what proportions they shall share. 

Then let us turn to the other point Has 
there in the present case been any absolute, 
voluntary abandonment of the Ewbank and 
cargo by the crew of the Hope? I .agree, 
that, if there has been, then the Hope can- 
not now entitle herself to share in the 
salvage. The doctrine stated at the bar, is 
perfectly correct, that salvage must be 
earned, not by attempting merely to rescue, 
but by the actual rescue of the property from 
its perils. The property must be effectually 
saved. It must be brought into some port 
of safety; and it must be there in a state 
capable of being restored to the owner, be- 
fore the service can be deemed completed. 
All the service done ■ before that time is 
merely in fieri. Whatever of personal gal- 
lantry, or of laborioTis exertion, or of severe 
sacrifices, may have been ah-eady borne, it 
comes to nothing, unless the property is ac- 
tually saved by the asserted salvors. But 
if saved, it is wholly immaterial, whether 
the salvage is by the original salvors alone, 
or by them with the aid of others; for the 
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original salvors in such cases are treated as 
the principals; and the whole salvage service 
^akes effect as their act, according to the 
luaxim, "Qui^facit per alium, facit per se." 
Was there, then, in the present case a volun- 
tary ahandonment of the Bwbank and cargo 
hy the crew of the Hope? In point of fact 
there never was. There might have heen 
intention, design, and wishes. The discour- 
agements brought upon the crew hy past 
events and past ill success may have ren- 
dered all of them entu:ely ready and willing 
to be rid of the burden of all future posses- 
sion, and thus to bm-y all then: hopes of 
profit, as well as fears of disaster. But I can- 
not say, that I clearly see that such intention, 
design, or wishes did exist to the extent, to 
which the argument has been pressed. On the 
contrary, I am not satisfied, that there ever 
was a single moment when, if effectual aid 
and assistance should be promised, and given 
by the Padang, and a new rudder could be 
hung, the mate and crew of the Hope, or at 
least a great part of them, were not willing 
to continue the original enterprise. The 
whole negotiation seems to me to have been 
exactly what,, under existing circumstances, 
would naturally occur; a negotiation to 
obtain effectual aid and assistance to navi- 
gate the Ewbank into port; and if that 
could 'not be obtained, an intent to abandon 
the Ewbank ex necessitate. And here let 
me add, that if Captain Brewster had re- 
fused to afford such aid and assistance, un- 
less the crew of the Hope should abandon 
the salvage ship, and had made this the sm-e 
mode of operating upon their hopes and 
fears, until they had yielded her up, I should 
not have had the slightest doubt, that it 
would have been the duty of this court to 
have declared such an abandonment, so pro- 
cured, to be utterly void, as umconscionable 
and inhuman. And I should have felt my- 
self called upon to visit Captain Brewster 
with the punishment due to such misconduct, 
by a forfeiture of his own share in the 
salvage. But here no such negotiation is 
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pretended, or proved. Whatever may have 
been the intermediate designs or wishes of 
the parties, thei-e never was any actual 
abandonment de facto and de jure by the 
crew of the Hope. They never wholly aban- 
doned the Ewbanli, animo non revertendl. 
The exclusive possession was never surren- 
dered in fact, or in law, by any final acts, 
to the Padang; and all the intermediate pro- 
ceedings are to be deemed but preliminary 
negotiations or propositions. "Finis coronat 
opus." The case must take its ti*ue com- 
plexion and character from the final event 
The navigation of the Ewbank into Boston 
was accomplished without any open visible 
dispossession of the original command of the 
crew of the Hope. The mate, Metcalf, re- 
mained on board with a part of the original 
ci-ew; and an exchange was made of others 
for a more efficient niimber of the Padang's 
crew. Under such circumstances it is impos- 



sible, in Contemplation of law, or of the true 
posture of the facts, to treat the case, as a 
case of an entire abandonment of the original 
entei-prise, and the commencement of an en- 
tirely new one. It was nothing more than 
taking a new point of departure in further- 
ance of the old enterprise. Nor was it, in 
point of law, competent for Metcalf and his 
a-ew to abandon the old enterprise in behalf 
of the Hope, and to engage in a new enter- 
prise of salvage exclusively for themselves. 
And it was equally incompetent for the offi- 
cers and crew of the Padang to enter into 
such an engagement with a knowledge of 
the facts. It would have been a meditated 
fraud upon the rights of the other parties. A 
salvage crew cannot, by any shuffling or man- 
agement, deprive the owners of their right 
to share in the salvage. They must take or 
lose in common with the latter. The original 
character adheres to them through evei-y 
change; and, having assumed the character 
of agents, they cannot make use of their 
agency powers to become exclusive princi- 
pals. The trust travels with them on the voy- 
age; and is severed only by that common 
necessity, which overwhelms and bm-ies tlie 
entu-e enterprise. But here, in point of fact, 
no such abandonment, legal or illegal, inten- 
tional or formal, is made out. And nothing- 
but the strongest evidence could establish it;. 
evidence beyond the reach of all suspicion 
fi-om interest, from management, from im- 
position, and from private and UTCsponsible- 
conduct. I follow the admitted facts; and 
they speak a language as unequivocal, as 
could be desured. The case of The Jonge Bas- 
tiaan, 5 C. Bob. Adm. 322, before Lord Stow- 
ell (a name always to be mentioned with 
reverence) was a much stronger case to jus- 
tify the defence of an abandonment. There, 
a ship had struck on a rock near Harwich,, 
had lost her nidder, and beat in her bottom; 
had been deserted by her crew, and was 
warped off by a smack with- great danger 
and peril. Afterwards the ship sunk from 
the damage received; but was weighed up 
and brought into Harwich by six other 
smacks by great exertions, continued through 
five weeks, the original salvors not assisting 
at all. The objection was taken, that their 
conduct amounted to an abandonment of all 
claim to salvage. Lord Stowell, in answer 
to the objection, said: "She sunk afterwards, 
it is true; but it is not on that account to be 
said, that the first salvors had lost her again, 
or that they had abandoned their interest in 
her. They did not stay by the vessel; but it 
cannot be supposed, that, having risked so 
much for her recovery, they meant to desert 
her, whilst others were employed in their 
sight in weighing her up, and in saving the 
cargo. If they took no part in those exer- 
tions, it could only be, because they per- 
ceived, that the persons employed in the 
service would perform it as well without 
them. They had been the immediate instru- 
ments of saving her from her original danger^ 
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■and of bringing'ber to tlae place, where these 
•other parties were enabled to complete her 
recovery." Language more exact or expres- 
sive could not well be found; and it applies 
with tenfold more force to the circumstances 
•of the present case, than to those of the case 
Ijefore him. 

Much stress has been laid on the ascertain- 
ment of the point, whether Wheelwright or 
Metcalf was in the command after the Bw- 
bank parted from the Padang, on the voy- 
age to Boston. I do not attach any consid- 
erable importance to this fact, let it be decid- 
ed whichever way it may be. Metcalf, being 
originally placed in the command by the 
master and owner of the Hope, must, in con- 
templation of law, be deemed to be the com- 
mander de jure during the whole voyage. 
No person had any legal right to displace 
him, while he remained on board. And if 
he consented to act under another person, 
at must be deemed to be a mere voluntary 
obedience, binding on him personally, but not 
necessarily on the owners of the Hope. The 
■evidence in the case, however, leaves the 
. point quite equivocal. And I rather incline 
to the belief, that in fact both Wheelwright 
and Metcalf exercised command on board in 
the character of equals, without either of 
them yielding any acknowledged superiori- 
ty to the other. But this, in my view, is 
quite immaterial; for no one can doubt, that 
Wheelwright was the real dux facti, the 
strong, prevailing, skilful mind, that led 
throughout the voyage. Metcalf appears 
from the evidence to have been a man. not of 
very high character, occasionally at least 
given to intempei-ance, and somewhat defi- 
cient in energy and skill. On the other hand, 
it is but a moderate tribute to Wheelwright 
to say, that every line of the testimony 
proves him to be an accomplished seaman, 
of uncommon skill, and energy, and spirit 
1 have no private doubt, that he conducted 
in fact, whatever he might in form, the great 
operations of the voyage. It was the com- 
mon case of the dominion of the strong over 
the weak or inefficient. The grounds, then, 
upon which an attempt is made to exclude 
the Hope from any share in the salvage, 
wholly fail, treated as matter of law, or as 
matter of fact And the remaining question 
on this head is, in what proportion the Hope 
is entitled to share in the salvage. The dis- 
trict court gave two fifths to the Hope, and 
three fifths to the Padang. Both parties are 
dissatisfied with this allowance. It is in- 
sisted, on behalf of the Hope, that she is 
■entitled to one half, bringing the whole into 
what is called, in the hom^y language of the 
common law, "hotchpot," and what is called, 
in the more refined language of Rome, with 
more classical propriety, "collation," Lord 
Stpwell, in the case already cited of The 
Jonge Bastiaan, 5 C. Rob, Adm. 322, brought 
the whole property into hotchpot, and gave 
an equal share to each of the salvor-smacks. 
It appears to me, that his judgment in that 



particular case was perfectly correct and 
unexceptionable. But he did not afEect to 
lay down a rule to govern all cases. Cases 
may easily be- suggested, in which, from 
the inequality of the labors, and perils, and 
nature and extent of the services of the co- 
salvors, equality would not be equity; though 
I think, that, as a general rule for ordinary 
cases, the rule of equality has much to com- 
mend it by its simplicity and convenience of 
application. It has a strong tendency to di- 
minish the causes of litigation, and to sup- 
press that spirit among the parties, so nota- 
bly and pertinaciously displayed in the evi- 
dence in the present case; I mean, the desire 
to found a claim of exclusive merit upon the 
studied disparagement of aU other persons. 
If the district judge had followed the rule 
in the present instance, I should have felt 
great repugnance in altering it But I con- 
fess myself better satisfied with the actual 
proportions selected by him. The apportion- 
ment is more exactly in regard to relative 
merit, and relative perils, and relative risk 
of property, than a division into moieties 
would have been. On the side of the Hope, 
it may be truly said, that there was more of 
peril, and hardship, and suffering, with little 
skill and energy, and an entire want of suc- 
cess. On the part of the Padang, there was 
great skill, energy, and success, prompt as- 
sistance, and ready co-operation, but little 
peril or suffering. Therelativeservicesof the 
vessels, the Padang and the Hope, are very 
nearly in the proportions of the salvage. 

It has been argued, that there was positive 
misconduct on the part of the salvors of the 
Hope, by withdrawing some part of the 
equipments and sails of the Ewbank, and 

[ by doing great injury to some of her cabin- 
work and decorations. We must not always 
scan things of this sort with nice and curious 
eyes. Much must be allowed to the nature 

• of the marine service, and much to the in- 
firmities of human nature, resulting from ig- 
norance, and carelessness, and the spirit, 
not of wanton, but of unsparing abuse. This 
objection does not properly lie in the mouth 
of the co-salvors, but in that only of the 
owners of the property. It may justly di- 
minish the aggregate amount of the whole 
salvage; but it can furnish no peculiar 
ground of merit in those, who become co- 
salvoi-s in the actual state of things, and take 
it for better or for worse. Now, it is not a 
little remarkable, that the owners of the 
saved property take no such objection. They 
are content with the actual state of things, 
imputing no blame, and seeking no redress. 
The case is wholly distinguishable from that 
of wanton plunderage and gross mischief, 
which might go to the forfeiture of the claim 
of salvage, or at least of a part thereof. But, 
even in such a case, it would only go to di- 
minish the common stock of salvage in favor 
of the injured owner, and not transfer it to 
the co-salvors. Nor dol think the distressed 
state of the Hope at the time, when she fell 
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in with the Ewbaiik, can make any substan- 
tial difference in her merit; at least, not in 
respect to her co-salvors. She might have 
supplied her necessities, and been excused, 
and perhaps justified in so doing, from the 
abundance of the floating derelict ship; and 
then have left the latter to her fate. She 
did not stop there; but having supplied her- 
self, undertook the not less grateful, though 
perilous task, of saving the residue for oth- 
ers. It would not, I imagine, much lessen 
the merit of saving a drowning man, that 
the salvor was an interested creditor. 

Upon the whole, without entering more at 
large into this part of the ease, I am well 
satisfied with the decision of the district 
court in apportioning the salvage between 
the Hope and the Padang, according to the 
proportions of two fifths, and three fifths. 
But this apportionment only applies to the 
proportions, in which the owners, officei-s, 
and crews of the respective vessels, which 
were ultimately engaged in the salvage serv- 
ice, should share, relatively to each other; 
and cannot be permitted to affect the rights 
of the actual salvors belonging to either ves- 
sel. The claims of the latter not only admil^ 
but absolutely require an independent con- 
sideration. 

We are next led to the consideration of the 
question, what proportion of the salvage 
ought to be decreed to the owners of the 
Hope and Padang, as contradistinguished 
from the officers and crews of those vessels? 
The disti-ict court decreed a moiety; and the 
appeals actually interposed, though not pro- 
fessedly dealing with the distribution of the 
Hope's share, do (as I think) necessarily 
bring the whole subject before this court for 
review and reconsideration. And here it 
seems important, if practicable, to search for 
some general rule; and, if none can be 
found, to establish one for ordinary cases, 
as the point must constantly present itself 
in almost every case of salvage. There have 
been no peculiar services, no uncommon sac- 
rifices, and no exti-aordinary perils encoun- 
tered by the salvor ships, while engaged in 
the salvage service in this case, and no very 
lai'ge amount of property -was put at risk. 
Neither of the salvor ships broke up or dis- 
continued her voyage; neither of them has 
suffered any loss or injury in tackle, ap- 
parel, keel, or cargo; neither of them was 
exposed thereby to extraordinary difficulties, 
or has had any hair-breadth escapes from im- 
minent dangers. The owners of the Padang 
knew nothing, and said nothing. The owner 
of the Hope was present; but did no more 
than yield a ready assent to what was done, 
having no pex'sonal hazard, and assuming no 
extraordinary responsibility. The case, there- 
fore, stands upon merits common to all cases 
of this sort, and must be decided upon gen- 
eral principles. The owners, then, have a 
just claim to share in the salvage in all 
cases, where their property is put at risk, in 
effecting the salvage service. I entirely 
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agree with my lamented brother, the late Mr. 
Justice Washington, in declaring, that no- 
stoppage on the high seas for the purpose 
of saving life is, or can be, deemed a devia- 
tion from the voyage, so as to discharge the 
insurance on ship or cargo. Bond v. The- 
Cora [Case No. 1,621]. The duties of hu- 
manity call upon every human being to da 
such acts of mercy and charity; and that 
duty is enforced by all the authoritative pre- 
cepts of Christianity, which no one is at 
liberty to disregard. But I farther agree 
with him— Bond v. The Cora [supra]— in 
holding, that any farther stoppage for the 
purpose of saving property, is a deviation 
from the voyage, and discharges the under- 
writers. And in all cases of this sort, it is 
wholly immaterial, whether the owner stands 
his own underwriter, or the risk is borne by 
others at his expense. In either case his 
property encoxmters risks beyond those be- 
longing to the ordinary prosecution of the 
voyage, and he is entitled to an indemnity. 
But the law does not stop short with a mere 
allowance to the owner of an adequate in- 
demnity for the risk so taken. It has a 
more enlarged policy, and a higher aim. 
It looks to the common safety and interest 
of the whole commercial world in cases of 
this nature; and it bestows upon the owner 
a liberal bounty and reward, to stimulate 
him to a just zeal in ibe common cause, and 
not to clog his voyages with narrow instruc- 
tions, which should interdict his master from' 
any salvage service. If a bare compensa- 
tion for loss and risk were allowed, what 
motive could any owner have to suffer his 
voyage to be retarded; his just expectations 
of profit to be frustrated; his whole com- 
mercial arrangeinents to be suspended upon 
risks, which he could neither foresee, nor 
guard against by any common prudence? 
The law has a wise regard to considerations 
of this nature; and it offers, not a premium 
of indemnity only, but an ample reward, 
measured by an enlightened liberality and 
forecast. While I agree with Lord Stowell, 
that the master and crew are, in strict lan- 
guage, the only salvors; I cannot agree to- 
the justice of his remark, "that the owners 
in general have no great claim; as to labor 
and danger, none;" and "that they- come in 
only upon the equitable consideration of the 
court for damage or risk, which their prop- 
erty might have incurred." The San Ber- 
nardo, 1 C. Rob. Adm. 178. This latter re- 
mark is not borne out by the subsequent prac- 
tice of that eminent judge; for he has been 
liberal in awarding salvage to the owners. I 
can, with far more satisfaction, unite in the 
opinion of Mr. Chief Justice Marshall, in 
speaking on this subject in the great case of 
Mason v. The Blaureau,2 Cranch [6 U.S.] 269, 
where he sas'S, "The proportion allowed to 
the o-miers of the Firm," (the saving ship.) 
"and her cargo, is not equal to the risk in- 
curred; nor does it furnish an inducement 
to the owners of vessels to permit their cap- 
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tains to save fliose found in distress at sea, 
in any degree proportioned to the induce- 
ments offered to the captains and crews. 
The same policy ought to extend to all own- 
ers the same rewards for a serrice, which 
deserves to be encouraged; and it is surely 
no reward to a man, made his own insurer 
without his own consent, to return him very 
little more - than the premium he had ad- 
vanced." To this it may tie added, that it 
furnishes a strong inducement to officers and 
seamen not to desert their own proper duty 
to their owner, and nis interests for selfish 
purposes, by making them share only in sub- 
ordination to, and in connexion with, those 
interests. If I had been called upon for the 
first time, to say, what, under ordinary cir- 
cumstances, should constitute the propor- 
tion of the owner, I might have hesitated; 
but I incline to think, that it would have 
occurred to me, that one third would be a 
suitable proportion. But, if I had- found 
that proportion to have been adopted in other 
cases, and to have become, in some sort, a 
habit in our courts of admhralty, my own 
judgment would have reposed upon it with 
an undoubting confidence. Now, upon look- 
hig into the cases, decided in the superior 
courts, exercising admiralty jurisdiction, it 
appears to me, that it will be found to have 
been, if not throughout, at least to some ex- 
tent a habit of these courts to award to the 
owner one third of the salvage. That 
amount has certainly been not imusual in 
our most commercial districts, and especial- 
ly in New York and Pennsylvania. See The 
Harmony [Case No. 3,089]; Bond v. The 
Cora [Id. 1,620]. My Brother, Mr. Justice 
Washington, adopted it after grave exam- 
ination in the case of Bond v. The Cora 
[supra], and I find, that it has prevailed 
more than any other rule in contested cases 
brought before' the courts of the districts, in 
which he presided. But, what is of most' 
powerful influence in this case, it was adopt- 
ed by the supreme court in the case of Mason 
V. The Blaireau, 2 Cranch [6 U. S.] 240, 269, 
271, after the fullest deliberation, and upon 
solemn argument It seems to me, that that 
case ought to furnish a guide for all subor- 
dinate courts under common circumstances. 
I do not say, that the rule should be- abso- 
lutely inflexible, and not yield to any ex- 
traordinary merits, or perils, or losses on the 
part of the owners. Cases may exist, in 
which it may be quite fit to allow the owner 
one half, as was done in several of the cases 
stated at the bar. See Taylor v. The Oato 
[Case No. 13,786]; The San Bernardo, 1 C. 
Rob. Adm. 178; The Waterloo, 2 Dod. 442. 
But all such cases must stand upon very 
peculiar and pressing circumstances. Such 
circumstances certainly did exist in the case 
of The Cumberland [Case No. 3,470] decided 
by the district court of Massachusetts in 1815, 
The salvage ship in that case actually broke 
up her voyage, and returned back to port, 
keeping company with the Cumberland 
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through the whole period. And it was be- 
yond doubt a perilous enterprise to all con- 
cerned. As to the case of M'Donough v. The 
Mary Ford, 3 Dall. [3 U. S.] 188, it furnishes 
no authority for a different course. In that 
case, the distribution was made in the dis- 
trict court by the award of three persons, 
named by the parties, and appointed by the 
court See the opinion of Judge Lowell 
[M'Donough v. The Mary Ford] 3 Dall. [3 
U. S.] 191. So that the distribution was 
made with the consent of the parties in in- 
terest by way of amicable award, and can 
in no just respect be held to be the legal ad- 
judication of the court acting upon its own 
judgment And the case, as to this point 
never came before the supreme court, the 
apiJeal being limited to the mere question, 
who was entitled to the residuum after the 
salvage was deducted. In The Haase, 1 C. 
Rob. Adm. 286, Lord Stowell adopted the 
proportion of one third. In a case calling 
strongly for a high remuneration; for it ap- 
peared, that the salvor ship (which -was a 
whaler) had lost the chief object of her voy- 
age by this service. 

Upon the whole, with the greatest defer- 
ence to the opinion of the learned judge of 
the district court I have come to the con- 
<clusion, that the owners of the Hope and the 
Padang are not under the circumstances of 
this case, entitied to more than one third of 
the salvage. In so deciding, I have the sat- 
isfaction to know, that I am supported by his 
own judgment in three late cases; I mean 
those of The Boston [Case No. 1,668], The 
Hudson [Id. 6,828], and The Friendship [Id. 
10,783], in which he adopted the same propor- 
tion. In apportioning the remaining two 
thirds of the salvage, I have not the least 
hesitation in expressing my sense of the merit 
of Wheelwright's services, as being in the 
very first rank. The, only drawback, which 
there seems to be to his full measure of 
praise, is found in his conduct after his ar- 
rival in port in setting up an exclusive claim 
for himself and his eo-libellants, as the sole 
salvors; and in excluding their fellow-labor- 
er, Metcalf, from all share in the salvage. 
There is manifest error in this; which I am 
not disposed to impute to any wanton dis- 
regard of the claims of others, but to a pre- 
cipitate and rash judgment acting at the 
moment upon warm feelings, and the belief 
of imaginary wrongs, and the natural delu- 
sions of self-interest In making the appor- 
tionment between the master and the other 
officers, I find the usual course has been to 
allow the master a larger proportion than the 
mate, even when the latter has been put In 
command of the salved ship, as she is some- 
times denominated by Lord Stowell. The 
common proportion has been, as I gather, un- 
der ordinary circumstances, double that of 
the mate. And it should be so; for the mas- 
ter, by his conduct in permitting the salvage 
enterprise, takes upon himself a great respon- 
sibility to his owners; and no common share 
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of responsibility also to the shippers of the 
cargo. The same enlightened policy governs 
here, as in other cases. The reward is lib- 
eral, to stimulate the master to assume the 
responsibility, as the common guardian of 
the interests of all concerned. But here, 
again, the rule is not inflexible. It yields to 
circumstances of a peculiar nature; and in a 
case of great perils, sacrifices, and hardships 
on the part of the commander of the actual 
salvors, his proportion is permitted to ap- 
proach nearer to that of the master. In the 
present case, I feel myself compelled to make 
a slight deviation from the rule, though I do 
it with extreme reluctance, on account of the 
singular conflict of claims between the two 
classes of salvors, and the relative merits of 
Wheelwright and Metcalf, standing, as they 
do, in the same official character, and yet 
somewhat distinguishable in the order and 
value of their services. 

After bestowing upon the subject considera- 
ble reflection, I have come to the conclusion, 
satisfactory at least to my own mind, that the 
distribution should be according to the follow- 
ing scheme. In the first place, I shall decree 
one third of the moiety of the net proceeds, 
decreed as salvage, to the owners of the Hope 
and Padang, in the proportions already inti- 
mated, of, two fifth parts to the owners of 
the Hope, and three fifth parts to the owners 
of the Padang. In the next place, 1 propose 
to divide the remaining two thirds of the 
moiety into fifty-seven shares, to be distribut- 
ed among the several officers and crews of the 
salvor ships according to the following classi- 
fication. 

1. The first class includes the master and 
officers of the Hope and Padang. 

Capt. Brewster is to take nine shares, 9 
Capt. Lister " six " 6 

Mr. Wheelwright " five " 5 
Mr. Metcalf « four " 4 

Mr. Weissell " three " 3 

2. The second class includes all those 
persons belonging to the Hope, who 
were placed on board the Ewbanb, and 
composed a part of her crew during 
the whole voyage. To each of these 
there are to be assigned two shares, 
namely: 

To Watkins, 2 

Grace, 2 

Marshall, 3 
Duggin, 2 



3. In the third class I place Turner, 
who was excluded from serving on 
board of the Ewbank contrary to his 
wishes, and to whom there are to be 
assisrned two shares. 2 

4. The fourth class includes the sea- 
men of the Padang, who navigated the 
Ewbank into port, and to each of these I 
assign one share and a half, namely: 

To Eldridge, 1* 
Hilyer, li 

Belts, ll 



8 



u 



And I assign a like proportion to 
Hough, the carpenter, for his meritori- 
ous services, and the peculiar circum- 
stances under which he went on board 
of the Padang; having been very effi- 
cient, as one of the original salving 
crew, namely: i^ ij|. 

5. The next class includes those of 
the crew of the Padang, who remained 
on board of her. To each of these there 
is assigned one share, namely: 

To Miller, 1 

Hatch, 1 

Dale. 1 

Barrett, 1 

4 

6. The next class includes those of 

the original salving crew of the Hope, 
who left the Ewbank, and went on 
board the Padang. To each of these 
there is assigned one share, namely: 
To James, 1 

Lyman, 1 

Cornish, 1 

Smith, 1 

4 

7. The nest and last class includes 
the crew of the Hope who remained on 
board of her. To each of them (in all 
nine in number) there are assigned two 
thirds of one share, namely: 

To Walker. f 

Oliphant, f 

Addison, |- 

Graves, f 

Jones. f 

Lord, f 

Mitburn, |- 

Love, f 

Skinner, f 

^%= 6 shares 6 

shares 57 
It will be perceived, from the manner in 
which I have viewed the general merits of 
the cause, that it has been wholly unnecessa- 
ry for me to enter upon a minute examination 
of the great mass of conflicting testimony, as 
to the comparative merits or demerits of indi- 
vidual salvora. That there is much in this 
testimony, which is utterly irreconcilable, 
must be admitted; and on that account I re- 
joice, that it has not become my duty on this 
occasion to weigh in minute scales the credi- 
bility of those portions of it, which present 
the most distressing conflicts. All the testi- 
mony comes from parties in interest; and 
therefore partakes of the common infirmities 
of prejudice, suspicion, and feeling, which be- 
long to evidence originating in such sources. 
Salvage cases constitute one of the class of 
excepted cases from the ordinary rule of evi- 
dence, by which a party is not permitted to 
testify in his own cause. But the exception 
arises from the veiy necessity of trusting to 
that, or of being left without proof; for in 
many cases no other persons exist, who can 
testify to the facts. A mere formal release 
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would not in substance vary the legal eredl- 
"bility of sucb testimony, whatever it might do 
as to its competency. Salvors, then, are ex 
•necessitate admitted as witnesses to all facts, 
which are deemed peculiarly or exclusively 
within their knowledge. To other facts they 
xire incompetent. But the very necessity of 
such a resort creates in many cases, from ri- 
val interests, and jealousies, and passions, a 
sad discoloration of the facts. In the strug- 
gle for victory, amidst the dust and eager- 
ness of the race, each becomes intent for him- 
■self, and indifferent to others. So that the 
unwelcome duty is often imposed upon the 
-court, to trust little to individual statements 
■of minute facts, and much to tHe general as- 
pect of the facts, as gathered from the res 
gestae. In salvage cases, above all others, it 
\ becomes the duty of the cpurt to place its de- 
■crees far more upon the general merits of all, 
than upon the professed merits of a few. 
There is also sound policy in it; inasmuch as 
It has some tendency to mitigate the unavoid- 
able virulence of personal comparisons; and 
to bring into common bonds of peace and un- 
ion those, who would otherwise Join in the 
■common adventure with a warm and generous 
gallantry, and then quarrel ad internecionem 
about the division of the booty. But, al- 
though I have not found myself called upon 
to comment at large upon the conflict in the 
•evidence, I can bear the most ready testimo- 
ny, that it has been examined by the counsel 
on all sides with a diligence and ability wor- 
thy of the highest praise. 

It remains for me only to say a few words 
upon the subject of costs. And, I think, tak- 
ing into consideration, how much of the evi- 
dence bears solely upon the merits of the par- 
ticular salvors, without any reference to the 
general amount of salvage, that it would not 
be correct to make the costs and expenses in 
the district court an equal charge upon the 
wliole proceeds of the Ewbank and cargo, the 
effect of which would be to make the owners 
■of them pay a full moiety. It appears to me, 
that it will be more just to charge the moiety 
given to the salvors with three fifths of those 
costs and expenses, and to charge the re- 
maining two fifths on the other moiety. The 
■costs of all the parties salvors hi this court 
are to be deemed exclusively a charge upon 
the moiety awarded to the salvors. The 
claimants, (the Charleston Fire and Marine 
Insurance Company,) are entitled to their 
costs in this court, the decree of the district 
court not having been varied as to them. 
These costs are of course to be a charge upon 
the moiety awarded to the salvors. 

I have thus gone over all the grounds of 
this cause, and I conclude by remarking, that 
I shall refer it to the clerk to ascertain and 
report the amount of salvage due to each par- 
ty, according to the principles of this decree, 
after deducting all the costs, charges, and ex- 
penses. 
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The HENRY LEWIS. 

[Blatchf. Pr. Cas. 131.] i 

District Court, S. D, New York. March, 1862. 

Prize— Violation of Blockade— Condemitation'. 

Vessel and cargo condemned as enemy prop- 
erty, and for an attempt to violate the block- 
ade. 

In admiralty. 

BETTS, District Judge. The steamboat 
and her cargo proceeded against in this suit 
were captured as prize in the Mississippi 
Sound, off the Alabama coast, southwest of 
Pascagoula, November 28, 1861, by the Unit- 
ed States steamship New London, and first 
taken to Ship island, in said sound. The 
steamer Henry Lewis and a part of her car- 
go were there appraised by the naval survey- 
ors, by order of the United States flag-ofScer 
at that port, and the same were, by his di- 
rection, appropriated to the use of the United 
States as necessary to the public service. 
The residue of the cargo was transmitted, by 
command of 'said flag-officer, to this port in 
the United States storeship Supply. The 
Henry Lewis was employed, at the time of 
her capture, in coasting voyages between Mo- 
bile and New Orleans, and was on a voyage 
from New Orleans to Mobile when arrested 
in this action, and had been in that employ 
ever since the war commenced. The cargo 
was laden in her at New Orleans, November 
26, 1861. One of the private owners of the 
vessel resides in Indiana; the others in Mo- 
bile and New Orleans. She belongs to a com- 
pany or association in New Orleans, The 
master and crew of the Henry Lewis knew, 
at the time, that those ports were under 
blockade. The vessel was enemy property; 
and it appears, by the bills of lading found 
on board the prize vessel, that all the cargo 
was shipped by resident dealers at New Or- 
leans to assignees or consignees in other 
blockaded and enemy ports. No person has 
intervened in the suit to claim the vessel or 
cargo or made defence to the allegations of 
the libel. Upon the' state of the proofs it is 
manifest that full cause for condemnation of 
the vessel and cargo has been established, 
either because both were enemy property at 
the time, or because they were employed in 
a voyage intended to violate the blockade of 
the port of Mobile. Judgment to be entered 
accordingly. 

1 [Reported by Samuel Blatchford, Esq.] 



HENRY CCase No. 6,380; 

Case No, 6,378. 

The HENRY MIDDLETON. 

[Blatchf. Pr. Cas. 121.] i 

District Court, S. D. New York. March, 1862. 

Prize— Violation of Blockade— Condemnation. 

1. Vessel and cargo condemned as enemy 
property, and for a violation of the blockade. 

2. None of the officers or crew of the vessel 
were sent into this port with her, or produced 
with her to be examined as witnesses, but the 
master subsequently appeared and was exam- 
ined in preparatorio. 

In admiralty. 

BETTS, District Judge. The prize in this 
Instance was captured off the coast of South 
Carolina, August 21, 1861, by the United 
States ship Vandalia, and sent into this port, 
and here libelled September 5, 1861. No an- 
swer or claim has been intei'posed or prose- 
cuted by any person. The vessel and cargo 
were owned in Charleston, and sailed thence 
for* Liverpool between the 6tb and. 21st of 
August, 1861. The master of the vessel knew 
that the port was blockaded, and. the fact 
was also published in the Charleston papers. 
The ship's documents were furnished her by 
the rebel government at Charleston, and she 
sailed under the rebel flag. When she was 
chased by the Vandalia, the master of the 
prize threw overboard the private letters of 
the shippers of the cargo he was cai*rying, 
and also his deck load, to avoid capture. 
Judgment of condemnation of the vessel and 
cargo is rendered, because the prize was at 
the time of capture enemy property (Jeeker 
V. Montgomery, 18 How. [59 U. S.] nO)>, and 
also because she designedly evaded the 
blockade of Charleston harbor. In this case 
none of the officers or crew of the captured 
vessel were sent into this port with the prize, 
nor were they produced with her to be ex- 
amined as witnesses. This irregularity is 
substantially cured by the subsequent ap- 
pearance and examination in preparatorio of 
the master of the vessel; and, moreover, no 
one appears to contest the validity and regu- 
larity of the capture. 



HENRY MORRISON, The (VAN WINKLE 
v.). See Case No. 16,882. 

HENRY PRATT, The (BROWN v.). See 
Case No. 2,010. 



Case No. 6,379. 

The HENRY TROWBRIDGE. 

[10 Ben, 415.] 2 

District Court, E. D. New York. April, 1879. 

Supplies to a Wualer-Lien— Specification. 

1. Casks, furnished to a whaler, to be stowed 

on board to receive the oil, are necessary for the 

vessel, and, by the law of the state of New 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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York, a lien attaches to the vessel for the 
amount of the debt incurred therefor. 

2. It is not necessary to file a specification of 
such lien, where the vessel has not left the state 
before her seizure under process issued to en- 
force such lien [The John Farron, Case No. 7,- 
341, followed]. 

In admirally. 

C. N. Judson, for libellant. 

Beebe, Wilcox & Hobbs, for claimant. 

BENEDICT, District Judge. The evidence 
shows a delivery to the bark Henry Trow- 
bridge of certain casks and hoops intended 
for use on board the vessel during a whaling 
voyage for which she was then fitting. 

Under the circumstances attending the 
transaction the libellant was entitled to pay- 
ment upon delivery of the articles in accord- 
ance with the order. It cannot be held that 
the sale was upon the personal credit of the 
owners, nor was there any delay of payment 
agreed on such as would affect the libellant's 
lien or show an intention to waive the lien. 

Upon the evidence, the articles furnished 
formed a necessary part of the equipment of 
the Tessel. Casks stowed in a whaler to re- 
ceive the oil obtained from whales captured 
are a necessity, and no whaler is sent to sea 
without them. Such articles are part of the- 
equipment of such a vessel. The vessel was- 
a domestic vessel of the state of New York, 
and by the law of that state a lien attached 
to her in favor of the libellant for the amount 
of his debt. This lien was subsisting at the 
time of the filing of the libel, inasmuch as 
the vessel did. not depart from the state be- 
tween the time of the delivery of the casks- 
and her seizure under the process herein. 
Under such circumstances it was not neces- 
sary to file a specification of the lien. 

The question in respect to the effect of the- 
statute of the state and the necessity for fil- 
ing specifications in such a case were passed 
on by the circuit court for the Southern dis- 
trict of New York in the case of The John 
Parron [Case No. 7,341], The law of that 
case I have no desire to question or doubt, 
even if it were proper for me to do so. It 
furnishes the authority by which this case- 
must be decided, and accordingly the libel- 
lant must have a decree for the amount of" 
his bill, with interest and costs. 



HENRY WOOD, The (HOWL AND v.). See- 
Case No. 6,795. 



Case mo. 6,380. 

HENRY v. CORNELIUS et us. 

[1 Cranch, C. O- 37.] i 

Circuit Court, District of Columbia. July 
Term, 1801. 

Bail— FpME Covert. 

Bail cannot be required of a feme covert in- 
a civil action. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Actions on the case. 

THE COURT decided that a feme covert 
could not be ield to bail in a civil action. 
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Case No. 6,381. 

HENRY V. OURRY. 

[Abb." Adm. 433.] i 

District Court, S. D. New Yorlc. Jan., 1849. 

ADMIHAI.TT— IilBEL TOK WAGES — MiSNOMER— CER- 
TIFIED Copr OF Shipping Articles. 

1. In defence to a libel for wages as cook 
and steward by one William Henry, respondent 
put in shipping articles executed by William 
Henderson as cook and steward. Sdd, that the 
presumption was that the libellant was the per- 
son who had entered into the articles. 

2. Maritime courts will not lay much stress 
on an objection of misnomer, unsupported by 
evidence that the party was in fact not known 
by the name ascribed to him. 

3. It seems, that where original shipping ar- 
ticles are proved before a commissioner, and 
redelivered to the vessel, who thereupon pur- 
sues her voyage, a copy certified by the commis- 
sioner is competent evidence upon the hearjng. 

This was a libel In personam by William 
Henry against Frederick Curry, sued as 
Johnson, master of the bark Alpine,' for 
wages. 

Alanson Nash, for libellant 
Griffin & Laroqu'e, for respondent 

BETTS, District Judge. The libellant al- 
leges that he shipped on October 24, 1848, 
in the bark Alpine, as cook and steward, 
at $16 wages per month, to perform a voy- 
age from Halifax, Nova Scotia, to Sydney 
and New York, where the voyage was to 
terminate; and that he performed his duty 
on board up to November 12th, when the 
vessel arrived at this port and the voyage 
ended. He claims §9 balance of wages due 
him. The answer asserts that the bark is a 
British vessel, and the libellant a British 
seaman; and that the voyage for which he 
engaged was from Halifax" to various ports 
including New York, and to Europe, and 
back to British North America, for a period 
not exceeding one year. The original arti- 
cles were produced on the preliminary hear- 
ing before the 'commissioner, and identified 
by the testimony of the chief mate. "Wil- 
liam Henderson" is entered therein as cook 
and steward. The name is signed with a 
cross or mark. The handwriting of the wit- 
ness to the execution of the articles by Hen- 
derson is proved, and that he resides in Nova 
Scotia. This action is in the name of "Wil- 
liam Henry." 

The sufficiency of this evidence is contro- 
verted by the libellant, on the ground that, 
as he is not proved to have been known on 
board by the name of Henderson, the pre- 
sumption is that he came out as a substitute 
for Henderson, but never bound himself to 

1 [Reported by Abbott Brothers.] 



the engagement of Henderson by subscrib- 
ing to the articles. The objection is also ex- 
tended to the further suggestion, that even 
if proof of the handwriting of subscribing 
witness is ever adequate evidence of the ex- 
ecution of articles, it can be so only on the 
exhibit of the original articles to the court. 
In order to show that the whole transaction 
wears the appearance of genuineness and 
correctness. The libellant having brought 
suit for wages -in the capacity of cook and 
steward, and having adopted the name of 
"William Henry," it is incumbent on him to- 
prove that to be his true name; otherwise- 
the inference will be, that he Is the person . 
who shipped and subscribed the articles in 
that capacity. The difCerence in smrnames- 
is not so great, but that a misconception in 
pronunciation might easily occur; and mari- 
time courts are too familiar with the habit 
of sailors to assume a variety of names, to- 
lay special stress on an objection of mis- 
nomer, unaccompanied with evidence on the- 
part of the seaman that he did not use the- 
name attached to the articles, and that he- 
-was known in the ship by a different one. 
No evidence is offered by the libellant that 
he Is "William Henry" and not "William 
Henderson"; and since he assumes to him- 
self the description of cook and steward, ap- 
plied in the articles to "William Hender- 
son," it must be presumed by the court that 
he is the person who entered into the con- 
tract It is moreover to be observed, that 
the libellant is not very ,exact in his recoUec-. 
tion and statement of names. He sues the- 
master by the name of "Johnson," but gives- 
no evidence that anybody on board did not 
perfectly well know that his name was- 
"Curry." It so appeared upon the articles, 
and was proved to be his true name by the 
testimony of the chief mate. 

The original articles, after having been 
examined and proved in presence of a com- 
missipner, upon the hearing on return of the- 
summons, were restored to the vessel, and 
had gone with her on her voyage. A copy 
certified by the commissioner is attached to- 
the depositions. For the libellant, it is ob- 
jected that such copy is incompetent evi- 
dence. The cause not depending upon the- 
evidence furnished by the articles, I do not 
think it necessary to go into the discussion, 
of that point; but my impression is, that 
the evidence should be regarded competent 
and sufficient, the authentication of the arti- 
cles having been made in a judicial proceed- 
ing in the cause tmder the act of congress- 
of July 20, 1790 [1 Stat 131], before a magis- 
trate authorized to conduct it The chief 
mate testifies that the voyage was not to end. 
at New York, but Tvas to be continued from 
here to Ireland, and back to Halifax, and. 
that the libellant shipped for the voyage^ 
No evidence is furnished by the libellant 
showing the termination of the voyage at 
. this port or his discharge by the master. 
Upon the well-settled doctrine of admiralty 
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■courts, he therefore cannot sustain this ac- 
tion, irrespective of the nationality of the 
vessel. But suing as a British seaman, for 
services on board a British vessel, his claim 
to relief in this court is wholly destitute of 
merits. Libel dismissed with costs. 



Case No. 6,382. 

HENRY V. PRANCESTOWN SOAP-STONE 
STOVE CO, 

[2 Ban. & A. 221; i 9 O. G. 408.] 

'Circuit Court, D, New Hampshire. Jan. 28, 
1876. 

Patekts — Impkoper Rejection op Application — 
New Petition — Issuance of Patent— Of What 
Date — Pdblio Use — Assignsiext — Assignob as 
Fabti' to Suit — (Jlaiu fob Damages. 

1. An application for a patent was improper- 
ly rejected. A new petition was filed renewing 
the first petition, whereupon the patent issued: 
Hdd, that the date of the application for the 
patent is the date of the first application which 
was rejected. 

2. The date, from which the time of prior use 
or sale is to be reckoned, is the date of the ear- 
liest application. 

3. Public use in good faith for experimental 
purposes, while the inventor is perfecting his in- 
vention, and for a reasonable period even before 
the beginning of the two years of limitation, 
•cannot affect the rights of the inventor. 

[Cited in Graham v. Geneva I/ake Craw- 
ford Manuf'g Co., 11 Fed. 142; An- 
drews V. Hovey, 124 U. S. 712, 8 Sup, Ct 
G82.] 

[See note at end of case.] 

4. Where a patent is assigned, and in connec- 
tion therewith and incidental thereto, a claim 
for past damages and .nrofits for the infringe- 
ment of the patent is also assigned, it is not 
necessary, in a suit by the assignee to recover 
.«uch damages and profits together with those 
jiccruing since the assignment to make the as- 
signor a party to the bill. 

[Cited in Consolidated Oil-Well Packer Co. v. 
Baton, 12 Fed. 870; Nellis v. Pennoek 
Manuf'g Co., 38 Fed. 380.] 

In equity. 

Bainbridge, "Wadleigh and Thomas Jj. Liv- 
•ermore, for complainant 

Sawyer & Sawyer, Jr., and William L. Put- 
nam, for defendant, 

SHEPLEY, Circuit Judge. This Is a suit 
in equity by Hyren Henry against the Fran- 
■cestown Soap-Stone Stove Company, for an 
alleged infringement of letters patent [No. 
22,787], granted to Porter Dodge, February 
1, 1859, for a new and useful "improvement 
in stoves." Defendant answers to part and 
•demurs to part of the bill. The answer sets 
up prior use and knowledge in William 
Eayrs and O. W. Wade, and also a public 
•use and sale more than two years prior to 
the application by Dodge for a patent. There 
is nothing in the patent of O. W. Wade re- 
■sembling the invention of Dodge, except that 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Ardeu, Esq., and here reprinted by por- 
niissiou.] 



both patents were for stoves, and the mate- 
rial described in both was soap-stone. Here 
the similarity ends. Eayrs' stove was never 
patented. No practical working stove ap- 
pears to have been made by him. He had 
not perfected and was not using any dili- 
gence to perfect his invention before Dodge 
obtained his patent Neither is there any- 
thing in his model to anticipate Dodge's in- 
vention. 

I have carefully analyzed and examined 
the evidence, introduced to sustain the alle- 
gation in the amended answer of tlie defend- 
ant, that Dodge "consented and allowed his 
said patented improvement to be in public 
use and on sale for more than two years pri- 
or to his application for said letters patent 
—to wit, from about the year 1854 to the year 
1858." Before commenting on this testimony 
it becomes necessary to fix the date of Por- 
ter Dodge's application. His application was 
subscribed, and the specification sworn to, 
and the power of attorney to his solicitor 
drawn and acknowledged December 26, 1856. 
His model was filed in the patent office the 
next day. His formal petition, specification, 
drawings, aflSdavit, and power of attorney 
were filed and the fee paid at the patent of- 
fice, February 14, 1857, and correspondence 
ensued. His specifications and one of his 
drawings were returned for unimportant cor- 
rections, and after corrected specifications 
;!iad been returned, his application was re- 
jected, April 15, 185T, by reason of an entire 
misapprehension by the examiners of his 
claims upon a reference of the patent to O. 
W. Wade and the application of William 
Eayrs before mentioned. January 13, 1859, 
he filed a new petition renewing the first pe- 
tition, whereupon his patent issued, Febru- 
ary 1, 1859. Under such circumstances the 
date of his application for a patent is to be 
considered to be the date of his first appli- 
cation, which was rejected, and not the date 
of his renewed application, which was grant- 
ed, and on which the letters issued. God- 
frey V. Fames, 1 Wall. [68 U. S.] 317. To 
the same efEect is a decision of Mr. Justice 
Clifford in this circuit, — Jones v. Sewall [Case 
No. 7,495],— and it has frequently been held 
that the date of filing the application on 
which the patent was granted is not the date 
from which the time of use or sales is to be 
reckoned, but that the time is to relate back 
to the date of any application. Delays in 
the patent office, which an inventor cannot 
prevent, will not impair his title to his in- 
vention, nor can any use of his invention 
during such delays, if without his consent 
and allowance, afford any evidence to sup- 
port the idea that the inventor abandoned 
his invention to the public. .Tones v, Sewall, 
above cited; Stimpson v. Railroad, 4 How. 
[45 U. S.] 402. 

Mere forbearance to apply for a patent 
dui-ing the process of experiments, and until 
the party has perfected his invention and 
tested its value by actual practice, affords 
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no just grounds for any presumption of aban- 
donment or dedication to tlie puWic. Aga- 
wam Co. V. Jordan, 7 Wall. [74 U. S.] 607. 
To defeat the patent on tbe ground of a pub- 
lic use and sale more than two years prior 
to the application of Dodge for a patent, 
such public use and sale must be proved 
more than two years prior to his first and 
rejected application. That application was 
formally filed February 14, 1S57, and for the 
purposes of this case that may be talien as 
the date from which the time of the two j 
yeai-s' prior use and sale is to be reclioned; 
although to save a forfeiture it might, if nec- 
essary, be just -to give him the benefit of the 
informal application made to the commis- 
sioner when he transmitted his model, De- 
cember 27, 1S56, the day after the date of his 
oath to the application, signed and sworn to 
on the 26th. 

In Birdsall v. McDonald [Case No. 1,434], 
the court were of the opinion that the pla- 
cing, by an inventor, of his model and appli- 
cation and fee in the hands of a solicitor 
within two years, after public use, was suffi- 
cient to prevent forfeiture, although the so- 
licitor, negligently omitted to file it until after 
the two years. 

The fact of a public use or sale more than 
two years prior to the application, when 
clearly proved, is fatal to the patent But 
the objection rests upon the principle of for- 
feiture, and is not to be so favorably regard- 
ed as to dispense with the necessity of strict 
proof. Public use in good faith for experi- 
mental purposes, while the Inventor is per- 
fecting his invention, and for a reasonable 
period even before the beginning of the two 
years of limitation, cannot affect the rights 
of the inventor. Birdsall v. McDonald [su-, 
pra]; Melius v. Silsbee [Case No. 9,404]. 

Applying these principles of law to the 
facts found in this case, the evidence does 
not show any such public use or sale, with 
the consent of Dodge, for two years prior to 
his application, as would work a forfeiture 
of his patent There is one case only of a 
sale clearly proved before February 14, 1855, 
and no evidence tending to show more than 
two or three sales before that time, and all 
of them accompanied with a notice of an ih- 
■tention to apply for a patent' and all of these 
during the time when he was experimenting 
upon and before he had perfected his inven- 
tion and attained sufficient perfection in the 
castings to satisfy him that his invention 
was practically successful- As in most if 
not in all of these instances, the stoves were 
delivered on trial, to be returned if the in- 
vention did not work satisfactorily, they are 
to be regarded rather in the light of such 
practical tests as the law permits an inventor 
to make, than as such public sales as would 
tend to show abandonment or mislead the 
public into a belief that the inventor had 
made a dedication to the public. 

The ground of the demurrer is that Koun- 
dy and Darling are not joined as parties to 
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the bill. Porter Dodge died August 13, 1865, 
and Koundy was duly appointed executor of 
his will and trustee of the letters patent un- 
der a clause of the wiU, by which the testa- 
tor had provided that all his letters patent 
should be held in trust for the benefit of his 
widow and son. The property 'm the letters- 
patent in question, and in and to all daims- 
for profits and damages for infrmgement- 
passed by valid conveyances from the execu- 
tor and trustee Koundy to Darling, and from 
Darling to the complainant the contention' 
is that, inasmuch as profits and damages are- 
claimed for a period which includes the time 
in which the legal title to the letters patent 
was held by Koundy and by Darling, they 
are necessary parties to the bill. In this- 
case, the assignments were not merely of a- 
chose in action. Assignment of the claim 
for past damages and -profits was in connec- 
tion with, and an incident to, the transfer of 
the -title to the letters patent Such an as- 
signment of past profits and damages for the 
infringement of a patent, when made in con- 
nection with the transfer of the titie of the 
patent itself, courts of equity wiU uphold,, 
and the modern doctrine in courts of equity 
is that if the assignment be absolute and un- 
conditional, and there is no remaining title 
or interest in the assignor to be afCected by 
the decree, the assignor is not a necessary 
party. Trecothick v. Austin [Id. 14,164]; HUT 
V. Adams, 2 Atk. 39; Story, Bq. PL 158, 154, 
197; Haskell v. Hilton, 30 Me. 419; Moor v. 
Veazie, 32 Me. 355; Whitney v. McKinney^ 
7 Johns. Ch. 144; Montague v. Lobdell, 11 
Cush. 114, 115; Currier v. Howard, 14 Gray,, 
513. 

The infringement in this ease is clearly 
proved, and there must be a decree for the 
complainant for aii account and for profits- 
and damages, according to the prayer of the 
bill. 

[NOTE. In Febiruary, 1879, a rehearing was- 
granted upon affidavits tending to show that 
Dodge had sold two of his stoves to two differ- 
ent persons more than two years before his ap- 
Elication. Evidence having been taken, the re- 
earing took place before Lowell.. Circuit Judge, 
who held that a single sale of an invention, 
more than two years before the application^ 
works a forfeiture of the patent This having 
been shown in the present case, the patent is- 
thereby avoided. 2 JS'ed. 78.] 
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Case "No. 6,383. 

HENRY V. HENRY. 

[4 Biss. 354.] i 

Circuit Court N. D. Illinois. June, 1869. 

Coia>iTioNAii Delivery of Deed— Substituted 
Gkantee. 

1. If a conveyance is delivered on condition: 
that a life lease of the same estate be executed 
and delivered to tiie grantor, the grantee cannot 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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recover in ejectment against the grantor, when 
the condition has not been fulfilled. 

2. Subsequent negotiations, not consummated, 
do not affect the rights of the parties; and one 
party in accepting a proposition, which the other 
afterwards refused to carry out, does not waive 
his rights. 

3. A person substituted for the originally in- 
tended grantee, but having knowledge of the 
condition, does not stand in any stronger or 
better position. 

Ejectment for eleven hundred, acres of land, 
situate in Livingston and "Will counties, Illi- 
nois. Plaintiff [John Snowden Henry] claims 
under a warranty deed, from defendant 
[James Henry]. Defendant being, in May, 
1858, embarrassed, and having for the pur- 
pose of improving the property in controversy 
theretofore borrowed largely from his broth- 
er, Alexander, of Manchester, England, ap- 
plied to him (Alex.) for a loan of twenty-five 
thousand dollars upon the property, in order 
to remove the incumbrances outstanding, 
.agreeing, subsequently, to convey the land in 
-consideration of the further advance, he to 
receive a life lease at an annual rental of two 
thousand dollars. The deed was executed to 
plaintiff, a son of Alexander, but the life 
lease was not. 

Thomas Hoyne, for plaintiff, moved to ex- 
clude the testimony relating to the conditions 
on which the deed was executed. 

Bailey & Magruder, for defendant 

DAVIS, Circuit Justice. The life lease was 
■sent to England with the deed, but for some 
reason was not executed. The question is, 
Was the delivery of the deed intended to be 
absolute or on condition? If on the condition 
that a life lease should be returned, manifest- 
ly the defendant is not wrongfully withhold- 
ing possession, as it is conceded this has not 
been done; nor can he be ousted of his pos- 
session until this lease has been tendered and 
its covenants broken. The intention of the 
parties to the transaction is a question of fact 
for the jury. If the lease and deed were in- 
tended to be simultaneous acts, the plaintiff 
cannot recover. On the conti-ary, if the giv- 
ing of the lease was a subsequent agreement, 
and not a part of the original transaction, or 
if the execution of the lease was waived, the 
case is different. There is no question about 
the legal title, but only a question of posses- 
sion. That there can be a right of property- 
separate from the right of possession, is too 
plain for dispute. The motion is denied, and 
the plaintiff is at liberty to go to the jury on 
the question of fact whether the delivery of 
the deed was dependent on the execution of 
the lease. 

The parties went to the jury on this issue, 
.and DAVIS, Circuit Justice, charged as fol- 
lows: 

Gentlemen: If the jury believe, from the 
evidence, that James Henry proposed to Ales- 
.auder Henry if he would loan him twenty-five 



thousand dollars to remove the incumbrances 
on his real estate in Livingston county that he 
would convey to him by absolute deed the 
legal right to the property on condition that 
Alexander Henry should execute to him. 
James, a lease for life at the yearly rent of 
two thousand dollars, and that Alexander 
Henry accepted the proposition, and if the 
jury fmrther believe from the evidence that in 
transmitting the deeds and lease to air. Ew- 
ing, the agent, James Henry acted on the be- 
lief that Alexander Henry, on the receipt of 
the deed would execute the lease, and that 
the deed was transmitted on that conditional; 
and if the jury further believe that after the 
deed was received, Alexander Henry refused 
to execute the lease, and that James Henry 
has not waived his right to the lease, then the 
defendant has not wrongfully withheld the 
possession of the property from the plaintiff. 

There were various subsequent propositions 
made, and some of them partially accepted, 
but the minds of the parties do not seem to 
have united distinctly on any, and therefore 
it may not be material to consider them. Of 
course the defendant in accepting propositions 
made subsequently by his brother, which the 
latter refused to carry out, did not waive his 
right to insist upon the lease, if that was a 
condition on which the deed was transmitted. 

Under the conceded facts of the case, it 
would seem that the plaintiff, to whom the 
deed was made, instead of the brother, can- 
not be in any stronger or better position than 
if the deed had been made, as originally in- 
tended, to Alexander. 

Verdict for defendant, and new trial taken 
under statute. 

Consult U. S. V. Hammond [Case No. 15,292]; 
U. S. V. Dair [Id. 14,913], and cases there 
cited. 
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Case N"o. 6,384. 

HENRY V. PROVIDENCE TOOL CO. 

[3 Ban. & A. 501; i 14 O. G. 855.] 

Circuit Court, D. Rhode Island. Oct. 9, 1878. 

Foreign Patent — Domestic Patent — Whex Lat- 
ter Expires— "PoBLic Use." 

1. The 25th section of the patent act of 1870 
[16 Stat. 201] construed to mean that a pat- 
ent granted in the United States will expire at 
the same time as the original term of a foreign 
patent for the same invention; or, if there be 
more than one, at the same time as the one 
having the shortest term, without regard to any 
prolongation of such foreign patent which the 
patentee might procure from the foreign govern- 
ment. 

[Applied in Reissner v. Sharp, Case No. 11,- 
689. Cited in Bate Refrigerating Co. v. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by pei-- 
mission.] 
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Gillett, 13 Fed. 557; Holmes Elec. Prot 
Co. V. Metropolitan Burglar Alarm Co., ^1 
Fed. 459; Canan v. Pound Manuf'f Co., 2d 
Fed. 187; Paillard v. Bruno. 29 Fed. 865; 
Bate Refrigerating Co. v. Hammond Co., 
129 II. S. 167, 9 Sup. Ct. 228.] 

2. Under the act of 1870, a party who has 
taken out a patent in a foreign country may, at 
any time during the life of the foreign patent, 
apply for and receive a patent in this country, 
provided the invention shall not have heen in- 
troduced into public use in this country for 
more than two years prior to the application. 
The authorities upon the question of what con- 
stitutes public use, examined. 

[Cited in Perkins v. Nashua Card & Glazed 
Paper Co., 2 Fed. 453; Driven-Well Cases, 
16 Fed. 411; Huber v. My er's Sanitary 
Depot, 33 Fed. 49; Andrews v. Hovey, 124 
TJ. S. 712, 8 Sup. Ct. 682: Huber v. N. O. 
Nelson Slanuf'g Co., 38 Fed. 831; Pohl v. 
Anchor "Brewing Co., 39 Fed. 784.J 

3. Letters patent No. 119,846, granted to 
Alexander Henry, October 10th, 1871, for im- 
provements in firearms, Jicld void. 

[This was a 1)111 in equity by Alexander 
Henry against the Providence Tool Compa- 
ny, for the alleged infringement of letters 
patent No. 119,846, granted to plaintiff Oc- 
tober 10, 1871.] 

Chauncey Smith and Charles S. Bradley, 
for complainant. 

Benjamin F. Thurston and J. O. B. Woods, 
for defendants. 

CLIFFORD, Circuit Justice- Vigilance is 
necessary to entitle an individual to the 
privileges -which the act of congress grants 
to an inventor. It is not enough that he 
should show his right by invention, but he 
must in due time secure it in the mode re- 
quired by law. Shaw v. Cooper, 7 Pet. 
[32 U. S.] 319. Meritorious inventors can- 
not be debarred from receiving a patent for 
their inventions, by reason of the same hav- 
ing been first patented in a foreign country; 
nor can the patent be held invalid on that 
account; or be held void because the Inven- 
tion had been known or used in a foreign 
country iDefore it was made here, if it had 
not been patented or described in some print- 
ed publication. Provision is also made that 
an invention first patented in a foreign coun- 
try maybe subsequently patented here, if the 
invention shall not have been introduced in- 
to public use here for more than two years 
prior to the application; but the express en- 
actment is that the domestic patent shall ex- 
pire at the same time with the foreign pat- 
ent, or, if there be more than one, at the same 
time with the one having the shortest term. 
16 Stat 201, 208, §§ 25-62. Such was the 
language of the act under which the patent 
in controversy was issued, and the present 
act also provides, in the same words, that 
the domestic patent shall be so limited as to 
expire at the same time with the foreign 
patent; or, if there be more than one, at the 
same time with the one having the shortest 
term. Rev. St § 4887. 

' Improvements in rifled fire-'arms constitute 
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the subject-matter of the patent described 
in the hill of complaint; and the patentee 
states that the invention relates to the ar- 
rangement and construction of such fire- 
arms, and that the essential peculiarity of 
the improvement consists in the form of the 
rifled bore, which, as he states, includes a 
series of planes, angles and grooves, adding 
that these surfaces may be formed or ar- 
ranged in various ways; that, instead of re- 
lying wholly upon acute angles, semicir- 
cular or curvilinear projections or indenta- 
tions, they may be produced upon the 
interior of the bore, and he gives examples 
illustrating some of the modes of construc- 
tion. In one example of the improved bore, 
consisting of such a combination of planes 
and narrow curvilinear or angular surfaces 
or portions, he states that the surface of 
the bore, as made up of wide planes and nar- 
row grooves, admits of a plug or missile of 
larger size than usual, and, of course, re- 
quires less expansion to fill the planes than 
one which touches the centres of the plaiies 
only; and he adds, in this connection, what 
it is important to notice, that while it re- 
quires less expansion to fill the planes, there 
is less windage, and that the planes with the 
grooves have more power to insure the prop- 
er rotation of the missile or ball. Besides 
that, he also gives another example of the 
invention in which the planes and internal 
projections, either round, square or acute, 
are combined, so as to afford double the 
number of points of bearing for the missile 
when in the barrel, and less windage before 
starting it and requiring less expansion of 
thfe same to fill up the planes, while there 
is an' equal amount or more power to cause 
the missile to rotate. 

[Drawings of patent No. 119,846, granted Oc- 
tober 10, 1871, to Alexander Henry, pub- 
lished from the records of the United States 
patent office.] 

Fig. 1- 
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Transverse sections of portions of tlie bar- 
rel of the fire-arm are given in tlie draw- 
ings, showing several modifications of the in- 
vention. In the modification shown in fig- 
ure 1, the barrel is rifled so that in its end 
view or transverse section it presents a 
quadrilateral figure with angular projections 
or bands extending inward from the angles 
of the planes, or, in other words, the rifling 
of the barrel forms four plane surfaces, and 
the periphery of the projectile, which is in- 
dicated by a dotted circle, touches the 
planes at the centres; and, in addition to 
the bearing-surfaces thus obtained, there 
are angular projections which extend in- 
ward from the planes, so that the apes of 
each of the projections is concentric with 
the centre of the surfaces of its contiguous 
planes. These four ridges thus afford a 
further bearing or support to the projectile, 
and by these means double the number of 
points of bearing are obtained. These an- 
gular ridges also fill up to a great extent 
the spaces between the angles of the planes 
and the periphery of the projectile, thus re- 
ducing the windage by lessening the amount 
of the expansion necessary to cause the pro- 
jectile to fit the grooves qf the barrel, so 
that the rotary or spiral motion of the pro- 
jectile is obtained with greater certainty, 
and consequently its flight is rendered more 
accurate. Equally minute and satisfactory 
explanations of the other figures of the 
drawings are also given in the specification, 
which are omitted in the opinion for the 
sake of brevity. Appended to the specifica- 
tion is a single claim as follows: "What I 
claim is the system of rifling or grooving 
fire-arms in which a series of planes or flat 
surfaces are combined with angular, curved, 
or rectangular ridges or bands, either inter- 
vening between the planes or intersecting 
the same, as hereinbefore described and 
shown in the drawings." 

These explanations are sufficient to show 
the nature of the invention which it is al- 
leged the respondents have infringed. Serv- 
ice was made, and the corporation respon- 
dents appeared and filed an answer, setting 
up, among others, the following defences: 

1. That the patentee is not the original 
aE.d first inventor of the improvement. 

2. That the patent is invalid, because It is 
not alleged therein that the invention had 
not been in public use or on sale in this 
country for more than two years prior to 
the application, the supposed invention hav- 
ing been first patented in a foreign country. 

3. That the patent in suit, granted on the 
10th of October, 1871, expired by oper- 
ation of law on the 15th of November, 1874, 
when the foreign patent first obtained by 
the patentee expired by limitation of law. 

4. That the alleged invention, or a substan- 
tial and material part thereof claimed as 
new, was, before the invention of the pat- 
entee, described in each of the several pat- 
ents set forth in the answer. 
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5. That the alleged invention, or a sub- 
stantial and material part thereof claimed 
as new, was, before the invention of the- 
patentee, known to and used by the persona 
named in the answer and amended answer, 
and whose residences and the places where 
such prior knowledge and use were had are- 
also specified and alleged in the answer and 
amended answer. 

6. That the patentee first obtained a pat- 
ent for the supposed invention in a foreign 
country, and that the invention had been in- 
troduced into public use in this country for 
more than two years prior to his applica- 
tion for the patent described in the bill of 
complaint. 

Defences not urged at the argument will 
be omitted in this investigation. 

7. T^ey deny that they have made, used 
or vended the supposed invention of the 
complainant, or that they have rifled fire- 
arms, or that they have sold such as were 
rifled upon the system described in his pat- 
ent, or that they have in any manner in- 
fringed upon his exclusive rights secured 
in the said patent. 

Two of the defences, to wit, the third and 
sixth, will be first considered, for the reason 
that they were more discussed at the hearing 
than the others, and for the further reason 
that if one or both are sustained it will save 
the necessity of examining the others. 

First. Of these, the first is that the patent, 
though not granted here until the 10th of Oc- 
tober, 1871, expired on the loth of Novem- 
ber, 1874, when the foreign patent expired, 
which was previously granted to the same 
party for the same invention. Letters patent 
were granted to the complainant for the same 
invention by Great Britain, on the loth of 
November, 1860, nearly eleven years before 
the patent granted to him here bears date. 
Complainant's patent in suit, which was is- 
sued here, was granted under the act of the 
8th of July, 1870, the twenty-fifth section of 
which provides that such a patent shall ex- 
pire at the same time with the foreign patent, 
or, if there be more than one, at the same 
time with the one having the shortest term. 
British patents at that period were granted 
for the term of fourteen years, and of course 
the foreign patent granted to the complainant 
expired at the time alleged in the answer. 
Grant that, and it follows that the patent here 
expired at the same time, unless the- proposi- 
tion of the complainant can be sustained that 
the language of the act of congress, as copied 
from the twenty-fifth section of the act, in- 
cludes not only the term of the foreign pat- 
ent then in force, but also the term of any 
prolongation which the patentee might pro- 
cure from the foreign government. 16 Stat 
201. Acts of parliament at different periods 
have been passed empowering the crown, by 
order in council, to prolong the term of a pat- 
ent under certain restrictions, qualifications 
and conditions. By the act in force at the 
time in question, section 69 provides to the 
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effect that if a patentee sTiall, before the expi- 
ration of his patent, petition her majesty, in 
council, setting forth that he has been unable 
to obtain a due remuneration for the ex- 
penses and labor in perfecting his invention, 
and that an exclusive right for the period of 
seven years will not suffice for that purpose, 
her majesty is authorized ta refer the matter 
to the judicial committee of the privy coun- 
cil, and if 'the report of the committee is 
favorable "it shall be lawful for her majesty, 
if she shall so think fit, to grant an extension 
thereof for any term not exceeding fourteen 
years." Agnew, Treatise, c. 8, p. 179. Henry, 
the patentee, made seasonable application to 
the crown for the prolongation of his patent, 
stating, among other things, that, recently 
a contract had been made by an American 
firm with the Turldsh government to supply 
six himdred thousand arms, to be made with, 
the barrels rifled on his system, and that he 
would be unable to derive any benefit from 
the contract ia the shape of royalties, unless 
the term of his patent" was extended. Due 
report was made by the privy council Novem- 
ber 11th, 1S74, in favor of prolonging the pat- 
ent for four years," upon certain restrictions 
and conditions, but the case shows that the 
report was not read at the board untU thir- 
teen days after the foreign patent expired, 
reclconing from its date. On that date it was 
read, and her majesty, in council, ordered 
"that the lord chancellor, upon the receipt 
thereof, do cause new letters patent, accord- 
ing to the tenor and effect of the ordex," to 
be made and sealed, and that a new patent 
be granted to the petitioner upon the condi- 
tions therein specified. New letters patent, it 
is provided by a-later act of parliament, shall 
be sealed and bear date as of the day after 
the expiration of the term of the original pat- 
ent which may first expire. Agnew, Treatise, 
p. 179, Viewed in the light of these provi- 
sions, the complainant contends that, by the 
true construction of the act of parliament, the 
prolongation of a patent is the same in effect 
as the extension of the original term, and that 
the extension, by relation, begins, to operate 
at the moment when the original term expir- 
ed, and the court is inclined to adopt that 
view as the correct exposition of the act of 
parliament Saxby v. Hennett, L. R. 8 Exch. 
210. 

Suppose that is so, still it does not touch 
the question in this case, the question here 
being— What is the true construction of the 
act of congress under which the patent in 
suit was granted? "When granted, the for- 
eign patent was still in full force, and would 
not expire for the period of three years; nor 
could any one foreknow whether a petition 
for prolongation would ever be seasonably 
presented; or, if presented, whether any -pro- 
longation would ever- be granted. Congress 
employs the words "the foreign" patent, evi- 
dently referring to the term of the foreign 
patent, to define the term of the domestic pat- 
ent Had congress intended to grant a pat- 
llFED.CAS. — 75 



ent for an indefinite term, or for an uncertain 
and undefined duration, they would have em- 
ployed suitable words to express such an in- 
tent Our patent act requires every patentee,, 
before he shall receive a patent, to file in the- 
patent office a written description of his in- 
. vention, and of the manner and process of- 
making and ushig it, in such full, clear and 
exact terms as to enable any person skilled 
in the art to make and use the same. 

Requhrements of the kind are enacted for 
several important purposes: I. That the gov- 
ernment may know what they have granted, 
and what wiU become public property when, 
the term of the monopoly expires. 

n. That licensed persons, desiring to prac- 
tise the invention, may know dming the term 
how to make, construct, and use the invention. 
III. That other inventors may know what 
part of the field of invention is unoccupied. 
Gill V. Wells, 22 WaU. [89 U. S.] 27. 

Adopt the theory of the complainant and 
none of these requirements would be of any 
avail, as none could foreknow whether- the 
term of the patent was for three or for seven 
years, or for some intermediate term of dura- 
tion, the effect of which would be to make 
the rights of property in this country depend 
upon the discretion exercised by a foreign sov- 
ereign. Support to that view is derived from 
the words of the section, which refer not only - 
to the foreign patent but, if there be more 
than one, to the one having, the shortest term, 
which, in effect excludes the theory that the 
provision in any view can be held to include 
any subsequent prolongation or extension of 
the monopoly beyond what was then vested in 
the foreign patentee. If congress had intend- 
ed otherwise the language would have been 
different, and words would have been em- 
ployed to signify that the domestic patent - 
should continue as long as the same inven- 
tion was protected by the foreign government. 
Under the system prevailing here of ex- 
tending patents for seven, years, while the 
original term was for fourteen years only; 
the extended term would, in faci^ have been 
a new grant, had. not the eighteenth section 
of the same act provided that the extended 
patent should have the same effect, in law, 
as though it had been originally granted for 
the term of twenty-one years. 5 Stat 125. 
Even admit that the prolongation of the term 
is, imder the foreign system, a continuation 
of the original patenl^ and that it takes ef- 
fect from the day the original patent expires, 
without any lapse whatever, still it is clear 
that the admission is of no weight in the 
present case, as the question to be decided 
here, is: What right does our patent act 
confer upon a patentee who first patented his 
invention in a foreign coimtry? Her maj- 
esty, as all must admit had the power ta 
refuse the petition for prolongation altogeth- 
er, or to grant it as she did in this case, 
upon terms and conditions not found in the 
original patent Beyond all doubt she may 
grant the prolongation for the whole period 
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recommended by tlie judicial committee, or 
for a less period of time, and no one in the 
case before the court could tell what her ac- 
tion in. the premises would be until it took 
place, which was thirteen days after the term 
of the original patent expired. In fine, the 
crown in such matters is supreme under the 
law of England, and Is free to grant the roy- 
al favor in whole or in part, or to withhold 
it altogether. Extensions, when they were 
authorized here, were inchoate rights under 
the law, and were so far property that such 
a right could be sold and conveyed by an 
instrument of sufficient scope to show clearly 
that the grantor intended to convey the es- 
tate absolutely or upon condition. Assign- 
ments of the original patent might or might 
not convey the right to the extension, de- 
pendent upon the language of the instrument, 
and the intent, expressed or implied, of the 
parties. 

Enough appears in these suggestions to 
show that there is a wide difference between 
the legal discretion which the commissioner 
of patents exercised under the act of congress 
granting extensions, and the prerogative pow- 
er exercised by the crown in granting what 
is called prolongations of original patents. 
Applications of the kind here, If the statu- 
tory conditions were fulfilled, the commis- 
sioner of patents had no right to refuse; but 
a patentee in the foreign country petitioning 
for a prolongation of the term, if he obtains 
his request at all, obtains it not as a legal 
right but as a royal favor, which of itself 
goes far to support the proposition of the 
respondents, that congress never intended to 
extend the term of the domestic patent be- 
yond the legal term secured to the foreign 
patentee when the domestic patent was grant- 
ed. Great inconvenience would result from 
the opposite rule, as neither the authorities 
of the United States, nor inventors, nor the 
public would ever, in such a case, be able to 
iknow what the patentee acquired under a 
patent granted here, in a case where the in- 
vention had previously been patented in a 
foreign country. Neither the act of a foreign 
sovereign, nor the act of a foreign legislature, 
<:an have the effect to prolong the term of a 
patent granted here beyond the term which 
the act of congress prescribes. Nothing 
short of a special act of congress can breathe 
new life into such a patent, after the term 
prescribed by law has expired. Tested by 
these several considerations, the court is of 
the opinion that the patent in suit ceased to 
be operative when the original foreign pat- 
ent expired. Repugnant propositions are 
earnestly, and, no doubt, sincerely urged by 
the eminent counsel for the complainant, and, 
in view of the circumstances, the court deems 
it proper to say that there is another view 
of the case equally decisive against the right 
of the complainant to maintain the present 

stilt. 

Second. That the supposed invention was 
first patented in a foreign country, and that 
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the same had been introduced into public use 
in this country for more than two years prior 
to his application for the patent described in 
the bill of complaint Inventions first pat- 
ented in a foreign country may be patented 
here, "provided the same shall not have been 
introduced into public use in the United 
States for more than two years prior to the 
application." 16 Stat 201. Evidence was 
given by the respondents showing that the 
invention was known and used in this coun- 
try to a considerable extent for more than 
two years prior to the time when the com- 
plainant applied for a patent Proofs to that 
effect come from several witnesses, of whom 
John Boyden was first examined. He testi- 
fied to the effect that he made the acquaint- 
ance of the complainant while on a visit to 
Edinburgh, in Scotland, In the year 1853, and 
that he subsequently, at various times during 
several years, purchased of him shot-guns of 
his manufacture, which were sold by the wit- 
ness in this country as he found customers; 
that in the year 1863 the complainant^ sent to 
the witness a sporting rifle containing the 
patented system of rifling the bore, .which, 
as the witness states, he sold to Nathan 
Washburn during that year. Three more 
rifles, containing the same improvement, were 
sent by the complainant during the succeed- 
ing year to the witness, two of which were 
kept until "some two or three years since,'" 
the other one having been returned the yeai- 
following after it was received. Speaking of 
the rifle first received, which was sold to 
Washburn, the witness states that it "created 
something of a sensation," and that it was 
accompanied by a certificate of Its perform- 
ance. Newspaper descriptions of the same, 
It appears, had also been sent to the witness, 
giving accounts of the "performances of the 
rifies and theh: capacity." Washburn paid 
one hundred and seventy-five dollars for the 
rifle, which sum was transmitted to the com- 
plainant He, the witness, also states that 
the first rifle was exhibited to a few persons 
before it was sold, and that the three rifles 
received the next year were sent to be sold 
if customers could be found; that two of the 
number were used and exhibited at tai-get 
practice, one of which was purchased by the 
owner of the one first sent but was subse- 
quently returned on account of a defect, and 
that the other was used by the witness. 
Both Washburn and the witness used these 
two rifles on different occasions in practising 
and at turkey-shoots, and the witness states 
that he used his rifle at the Adirondacks, 
shooting deer. Sufficient appears to show 
that the complainant desired the witness to 
act as his agent and make sales of the rifles 
sent, and the witness states that he paid 
over to the complainant the money received 
for the second rifle, and that he made efforts 
without success to sell the other two; that he 
sent one to a firm of gun-dealers In New 
York for sale, but, being a muzzle-loader, it 
was not easy to sell that kind in competition 
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with breech-loaders. He also states that 
three more military rifles were sent to him 
dming those years as samples, with the pmr- 
pose of obtaining an order for arms to supply 
a military organization, but that no order was 
received. Statements of a similar character 
are found in the deposition of Nathan Wash- 
burn, who was also called by the respond- 
ents. Among other things, he states that he 
first saw a rifle haying its barrel rifled as 
described in the patent in 1863, at the office 
of the preceding witness, and that he became 
interested in the rifle from the targets exhib- 
ited, which it was said were made with it; 
that he purchased the rifle in 1863, as repre- 
sented by the witness, to whom it had been 
sent for sale. Inquiries were then made of 
the witness as to the manner and extent the 
rifle had been used by him subsequent to 
that time. His answers were to the effect 
following: That he first went out with the 
rifle and tried it with a target, and that he 
found the shooting very satisfactory; that 
he then attended turliey-shoots, which he fol- 
lowed until they "barred him out" from 
fihooting if he used the rifle with the rifle 
bore in question; that he made use of the 
first rifle for some two or three years at 
Bhooting-matehes, and occasionally permitted 
others to use it; that he purchased a year 
later a more nicely finished rifle of the same 
construction, which proved defective, and he 
exchanged it for another with the preceding 
witness. Superadded to that, the witness 
states that he visited Edinburgh in 1865, and 
that while there he ordered of the complain- 
ant a rifle of the kind, without limit as to 
price; that in the coiurse of six months a 
magnificently finished rifle came to hand, the 
jcxtst of which in currency, at the then premi- 
um on gold, amounted to one thousand dol- 
lars; that he purchased the rifle for exhibi- 
tion, but that he had tried its shooting 
■capacity and pronounces it a "splendid shoot- 
ing gun;" that he thinks he had fired the first 
rifle purchased fifteen hundred times; that 
•Colonel Berdan called at his house several 
times to see the rifle, and' spent most of two 
days in examining the rifle and its ammuni- 
tion, and afterward constructed one and ex- 
hibited it at Long Island to a large number 
of persons; that he, the witness, fired the 
second one two or three times before "the 
accident" happened, aud that he fired the 
substitute a great many times, but cannot 
tell how many. Two of the rifles which the 
witness purchased were exhibited in court 
for inspection, and the court is of the opinion 
that they contain the exact system of rifling 
described in the patent Two or more wit- 
nesses were examined by the respondents to 
show that the patented system of rifling the 
bore of rifles was copied by the company 
which manufactured Sharp's rifle more than 
two years before the application for a patent 
here was filed in the patent office. 
Suffice it to say, without reproducing the 
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evidence, that it tends strongly to support 
the views of the respondents. Waiving that, 
the testimony of the other two witnesses, 
whose credit is above suspicion, is amply 
sufficient to show that the invention was 
very extensively iniown among our citizens; 
that it had been sold or offered for sale in 
repeated instances, and that it had been 
used in public many times and almost with- 
out number. Of these facts there is no 
doubt, and the only remaining question is as 
to their effect. Foreigners have never been 
permitted to take out a patent in this coun- 
try, when their invention had first been 
patented abroad, without some restrictions 
beyond what was attached to our own in- 
ventors. No patent under the act of July 
4th, 1836, for an invention previously pat- 
ented in a foreign country was valid unless 
the patent' granted here was applied for 
within six months after the publication of 
the foreign patent 5 Stat 121. Six months 
was the limitation in that act, but the subse- 
quent act provided that a delay. for that 
period should not debar the party from se- 
curing a patent here, provided the invention 
shall not have been introduced into public 
and common use in the United States prior 
to the application for such a patent 5 Stat 
354. Notbing is contained in the succeeding 
act touching the present question, except 
that the term of a patent is extended from 
fourteen to seventeen years. 12 Stat 246. 
Quite different regulations, and such as are 
more litieral to the foreign patentee, were 
enacted in the act imder which the patent 
in controversy was granted. 16 Stat 201. 
Delay to apply for a patent here, however 
long, within the life-time of the foreign pat- 
ent, will not debar the applicant in this 
country from receiving a patent, provided 
the invention shall not have been introduced 
into public use in the United States for more 
than two years prior to the application. 3Dx- 
amined in the light of that provision, the 
only remaining question is whether the evi- 
dence exhibited by the respondents nroves 
that the invention had been introducea into 
public use for more than two years prior to 
the time when the application for the patent 
in this case was filed. 

Even meritorious inventions first patented 
in a foreign country could not be patented 
here under the act of July 4th, 1836, unless 
the application for the patent here was filed 
within six months after the publication of 
the foreign patent, and they were exposed 
to the danger of having their patents de- 
feated under the act of March 3d, 1839, in 
case it could be shown that the invention had 
been introduced into public and common use 
for any time, however short, prior to the fil- 
ing of the application. Defendants in a suit 
upon a patent granted here might, under the 
act of July 4th, 1836, plead the general is- 
sue, and give in evidence that the Invention 
had been in public use or on sal^ with the* 
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consent and allowance of the patentee, be- 
fore Ms application for a patent, and, if they 
proved the allegation, they were entitled to 
judgment 5 Stat 123. Cases arose under 
that provision in which it was held that 
proof of public use with the consent and al- 
lowance of the patentee, even for a day, was 
sufficient to sustain the defence. Pennock 
V. Dialogue, 2 Pet [27 U. S.] 13; Shaw v. 
Cooper, 7 Pet [32 U. S.] 318; Melius v. Sils- 
hee [Case No. 9,404]. Hai-dships grew out 
of the stringency of that rule, and congress 
enacted in the act of March Bd, 1839, that 
no such forfeitm-e should occur by reason of 
such purchase, sale or use, except on proof 
of abandonment, or that such purchase, sale 
or prior use had been for more than two 
years prior to such application for a patent. 
Expounding that provision, Justice Nelson 
said: "The patentee may forfeirt his right 
to the invention if he constructs it and vends 
it to others to use, or if he uses it publicly 
himself in the ordinary way of a public use 
of a machine at any time prior to the period 
of two years before he makes his application 
for a patent" Pitts v. Hall [Id. 11,192]. 
Other cases of repute decide in the same 
way, nor is the court aware that there is any 
conflicting decision. McClurg v. Kingsland, 
1 How. [42 U. S.] 207; M'Millan v. Barclay 
[Case No. 8,902]; Agawam Co. v- Jordan, 7 
WaU. [74 U. S.] 607; Fruit Jar Co. v. Wright, 
94 U. S. 94. Justice Swayne says, in the 
latter case, that a single instance of sale or 
of use by the patentee may, under the cir- 
cumstances, be fatal to the patent and that 
such is the construction of the clause as 
given by authoritative adjudications. Roe- 
m^ V. Simon, 93 U. S. 219. Judicial deci- 
sions in England also decide that the phrase, 
public use, employed in patents granted 
there, means use in public or in a public 
manner, in opposition to a secret use, and 
that it does not mean use by the public gen- 
erally. Carpenter v. Smith, 1 Webster, Pat 
Oas. 534; Hind. Pat pp. 108, 112; Stead 
V. Williams, 2 Webster, Pat. Cas. 126. By 
public use, says Curtis, is meant use in pub- 
lic; that is to say, if the inventor himself 
makes and sells the thing to be used by 
others, or it is made by one other person 
only, with his knowledge and without objec- 
tion, before his application for a patent, a 
fortiori, if he suffers it to get into general 
use, it will have been in public use. Curtis, 
Pat § '382. Adjudications to that effect 
might be multiplied almost without number, 
but those already referred to are quite suffi- 
cient to show that by public use is meant 
use in public, as stated by all the well-con- 
sidered authorities upon the subject Coffin 
V. Ogden, 18 Wall. [85 U. S.] 124; Reed v. 
Cutter [Case No. 11,645]; Bedford v. Hunt 
[Id. 1,217]. Apply those rules to the case 
before the court and it is clear that the 
sixth defence is well sustained, and that the 
respondents are entitled to a decree upon 
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both grounds, which renders it unnecessary 
to examine the other questions raised by the 
pleadings. 

Decree in favor of the respondent that the 
bill of complaint be dismissed with costs. 
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HENRY V. BICKETTS et al. 

[1 Craneh, O- C 545.] i 

Circuit Court District of Columbia. July 
Term, 1809. 

New Trial— Misbehavior of Jdrob— Deposit] oif 

OF ISTEBESTEP WiTSESS— EviDESCE— 

Divided Couut. 

1. Misbehavior of jurors is not a ground for 
a new trial, if it has not affected the verdict. 

2. The refusal of a new trial is not error. 

3. If the defendant take and return the depo- 
sition of an interested witness, he canoot ob- 
ject to its being read on the trial, because the 
witness was interested. Quaere. 

4. If the court is divided upon an objection to 
evidence, the objection does not prevail. 

[Cited in Welch v. County Court (W. Va.) 1 
S. E. 340.] 

In an action upon the acceptance of a bill of 
exchange drawn by W. Hartshorne upon the 
defendants [Rieketts, Newton & Co.] in favor 
of Ashley, and by him indorsed to Henry; the 
defence was that the ship Rose was trans- 
ferred to Hartshorne in payment of the bill, 
under a contract signed by Ashley. Ashley, 
the indorser of the bill, and who had signed 
the contract, had been produced and exam- 
ined by the defendants, and his deposition 
taken de bene esse, under the thirtieth section 
of the judiciary act [of 1789 (1 Stat. 80)] and 
the plaintifE [Henry's executor] had cross-ex- 
amined him. The deposition was retm-ned 
and filed, and at the ti-ial the plaintiff offered 
to read the deposition. The defendants' coun- 
sel objected that it appeared from the papers 
that the witness was interested, both as in- 
dorser and as a guarantor of the contract 
To which the plaintiff's counsel answered, 
that the defendant, by producing and exam- 
ining the witness, had waived the objection 
of interest; and of that opinion wa& 
CRANCH, Chief Judge. Fitzhugh, Cu-cuit 
Judge, contra. Duckett Circuit Judge, ab- 
sent The judges being divided in opinion, it 
was still a question, what was the conse- 
quence of such disagreement. But THE 
COURT agreed that the objection did not pre- 
vail. 

Verdict for defendants. 

Mr. Taylor, for plaintiff, moved for a new 
trial upon two grounds. 1. Newly-discovered 
evidence. 2. Misbehavior of some of the ju- 
rors. James Harris, the bailiff who attended 
the jury, testified that two of the jurors," with- 
out his leave, left the room about 11 o'clock 
at night, and were intoxicated, (the jury 

1 [Reported by Hon. William Craneh, Chief 
Judge.! 
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being in their chamber all night) That spir- 
Itous liquors Tvere sent to them in their blan- 
kets. That the jury did not inform him tliat 
they had agreed ■upon their verdict till after 
the court had opened on the nest morning. 
THE COURT refused to hear any explana- 
tion from the jurors implicated, and refused 
to suffer any of them to testify in regard to 
the misbehavior. 

GRANOH, Chief Judge, said that if the 
jurors implicated could be heard, it must be 
as witnesses; and then the other jurors must 
be examined, which would produce mutual 
recriminations; and that the general rule in 
this court, and in other courts, is, not to hear 
the testimony of jurors upon an allegation of 
misbehavior. THE COURT refused to grant 
a new trial. 

Mr. Taylor, for plaintiff, wished to except 
to the decision of the court THE COURT 
said they should not sign a bill of exceptions, 
as the supreme cotirt of the United States 
had decided that a writ of error would not lie 
to the refusal of a new trial. 
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HENRY V. RICKETTS et aL 

[1 Cranch, C. C. 5S0.] i 

Circuit Court District of Columbia. Nov. 
Term, 1809. 

Witness— Attendasce — Subpoena— More than 
One Hijot>red Miles. 

The court will not in a civil suit attach a 
witness who resides more than one hundred 
miles from the place of trial, nor issue a sub- 
poena commanding him to go and testify before 
a magistrate. 

[Action at law by Henry's executors 
against Ricketts, Newton & Co.] 

R. J. Taylor, for defendants, moved for a 
rule on James Taylor to show cause why an 
attachment should not issue against him for 
a contempt in not obeying a simamon^ to ap- 
pear and testity as a witness, and to bring 
with him certain papers. The witness re- 
sided in Norfolk, Virginia, more than one 
hundred miles from the place of trial. 

THE COURT told Mr.Ji:aylor_;a^jvould 
hear him further in support of the motion. 
THE COURT, on hearing, refused to lay a 
XTiIe, being of opinion that a witness, re- 
siding more than one hundred miles from 
tlie place of trial, could not be compelled to 
attend; and refused to issue a subpoena 
commanding the witness to appear before 
the mayor of Norfolk to testify. See Acts 
Cong. Sept 24, 1789, § 30 (1 Stat 88), and 
March 2, 1793, § 6 (1 Stat 333). 



HENRY (UNITED STATES v.). See Oases 
Nos. 15,350 and 15,351. , 

1 [Reported by Hon. William Cranch, Chief 
•Fudge.] 



HENRY, The CHARLES. See Case No. 2,- 
617. 

HENRY, The JOHN. See Case No. 7,350. 

HENRY, The PATRICK. See Case No. 10,- 
805. 

HENRY, The (UNITED STATES v.). See 
Case No. 15,352. 

HENSHAW (BIS SELL v.). See Case No. 1,- 
4i7. 
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HENSHAW et al. v. MUTUAL SAFETY 
INS. CO. 

[2 Blatchf. 99.] i 

Circuit Court S. D. New York. Nov., 1848. 

Marine Insurance — Interpretation of Policies 

— ^Interest op Insured — Time of Insoeanoe 

and Time of Loss. 

1. These points are settled in the construction 
of policies of insurance: First they are to have 
a liberal and benign interpretation in behalf of 
the insured; second, they are to be construed 
and enforced according to the plain intent of 
the parties, if no settled rule of law interposes 
to prevent; third, whether or not, by the gen- 
eral rules of insurance law, the fact that the 
insured party had no insurable interest in the 
subject insured at the time it was intended the 
contract should commence its operation, al- 
though he possessed such interest at the time 
of the loss, Would render the policy invalid, yet 
it is competent for the parties to contract with 
a view to such a condition of things. 

[Cited in The Sidney, 23 Fed. 93, 27 Fed. 

125.] 
[Cited in Duncan v. Cliina Mut Ins. Co., 129 

N. Y. 244, 29 N. B. 76.] 
[See Bank of South Carolina v. 3ieknell, 

Case No. 898.] 

2. There is strong color, however, for the doc- 
trine, that the party intended to be insured- will 
be protected, if he had an interest at the time of 
the loss, without any express stipulation to that 
effect although he had no interest at the com- 
mencement of the risk. 

3. A time policy, against marine risk, on a 
steam-vessel, for a succession of voyages, each 
voyage to bear its own average, made at the in- 
stance of N., on account of whom.it may con- 
cern, the loss payable to H., for the sum of 
$15,000, is an agreement by the underwriters 
to insure all the interest to that amount which 
shall be. owned in the vessel at the time of her 
loss within the policy, and to pay the loss to H., 
for the benefit of the actual owners. Such a 
contract is legal, and H., in his own right, or as 
trustee,-.is competent to enforce it 

4. The policy might also, be construed as in- 
tending each separate trip of the vessel to be a 
distinct voyage, the risk on which would com- 
mence at its inception, and thus the party inter- 
ested at the time of the loss would also be in- 
terested at the commencement of the risk. 

5. Where the declaration on such a policy 
averred that at the time of the loss of the ves- 
sel, H., the plaintiff, was .interested in her to 
the amount of the said insurance: Held, that it 
need not aver that H. was interested in her at 
the time of the insurance, or at the time of the 
commencement of the risk. 

6. Where it averred that the insurance was 
for the. use and benefit of H., as trustee for N., 
and that as such trustee, H. was interested in 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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the vessel at the time of her loss: Hdd, that it 
need not set forth the nature or extent of the 
trust, they being matters of evidence. 

Assumpsit on a policy of marine insurance. 
The declaration averred, in some of its counts, 
that on the 15th of July, 1846, at NeTf ?ork, 
the Norwich and Worcester Railroad Com- 
pany, according to the usage and custom of 
merchants, caused a policy of insurance to be 
issued by the defendants, purporting and con- 
taining that the said railroad company, on ac- 
count of whom it might concern, loss payable 
to the plaintiffs [David Henshaw and others], 
insured, from the 15th of August, 1846, until 
the loth of August, 1847, the steamer Atlantic, 
each passage subject to its own average, 
against marine risk only, for the sum of 
$15,000; that the plaintiffs were, at the time 
of the loss of the steamer, interested in her 
to the amount of the said insurance; and that 
she was totally lost on the 26th of November, 
1846, on her passage from Allyn's Point, in 
Connecticut, to the city of New York. To 
these counts the defendants demurred special- 
ly, assigning for cause, that it did not appear 
tiiat at the time of the insurance, or at the 
time of the commencement of the risk un- 
der the policy, the plaintiffs were interested 
in the vessel. Other counts averred that the 
insiu"ance was for the use and benefit of the 
plaintiffs, as trustees for the railroad com- 
pany, and that, as such trustees, they were 
interested in the vessel at the time of her loss. 
To these counts the- defendants demurred 
specially, assigning for cause, that they con- 
tained no sufficient, distinct or intelligible de- 
scription of the trust referred to, or of the 
title of the plaintiffs as such trustees. 

Benjamin F. Butler and Daniel Lord, for 
plaintiffs. 

John Duer and Theodore Sedgwick, for de- 
fendants. 

BETTS, District Judge. The essential 
point upon which it is claimed by the defend- 
ants that the decision of the coiut should be 
in their favor is, that the policy is not obliga- 
tory on them, because the plaintiffs had no 
interest in the subject-matter of the insurance 
at the time the policy was executed, nor when 
it was to take effect. The policy contains no 
statement touching the interest of the plain- 
tiffs in the subject of the insurance. The 
character of that interest must accordingly 
be indicated by averments in the declaration, 
and each count must contain such as are 
essential to the maintenance of the action. 
The declaration here must, therefore, be held 
to be defective in some of its counts, if, to up- 
hold the policy, it be necessary for the plain- 
tiffs to show an interest in themselves in the 
subject insured, either at the date of the con- 
tract or at the commencement of the risk. 

"We do not propose to review the various 
cases cited on the argument, which declare 
the necessity of a subsisting interest on the 
part of the insured at the inception of the 



contract, because, in oiu: opinion, this case 
does not fall within the principle involved in 
those decisions. 

"We consider these points in the construction 
of policies of insurance to be incontestably 
setttled: First, they are to have a liberal and 
benign interpretation in behalf of the insured; 
second, they are to be construed and enforced 
according to the plain intent of the parties, 
if no settled rule of law interposes to prevent; 
third, whether or not, by the general rules of 
insurance law, the fact that the insured party 
had no insurable interest in the subject in- 
smred at the time it was intended the contract 
should commence its operation, although he 
possessed such interest at the time of the loss, 
would render the policy invalid, yet clearly it 
is competent for the parties to contract with 
a view to such a condition of things. 3 Kent, 
Comm. (6th Ed.) 258; 1 Duer, Ins. 159, 160, 
note 1; Rogers v. Traders' Ins. Co., 6 Paige, 
583, 596. There is, however, strong color at 
least for the doctrine, that the party intended 
to be insured will be protected if he had an 
interest at the time of the loss, without any 
express stipulation to that effect, although he 
had no interest at the commencement of the 
risk. Hughes, Ins. 42; 2 Duer, Ins. 49, § 31; 
Sutherland v. Pratt, 11 Mees. & W. 296; 
Hancox v. Fishing Ins. Co. [Case No. 6,013]. 

But we place our decision in this case upon 
the manifest purpose of the parties, as ex- 
pressed in the policy. It was a time policy 
on a steam-vessel, for a succession of voyages, 
each voyage to bear its own average. It was 
made at the instance of the Norwich and 
Worcester Railroad Company, on account of 
whom it might concern, the loss payable to the 
plaintiffs, and the interest was vested in them 
when the loss occurred. Aldrich v. Equi- 
table Ins. Co. [Case No. 155]; 1 Duer, Ins. 
159,. 160, note 1. Upon the statements of the 
contract, set forth in the declaration, we think 
that no stronger form of stipulation can be 
necessary, to render it palpable that the un- 
derwriters intended, by their agreement, to 
insure all the interest, to the extent of $15,000, 
which should be owned in the vessel at the 
time of her loss within the policy, and to 
pay the loss to the plaintiffs for tiie benefit 
of the actual owners. The authorities are 
abundant to show that such a contract is 
legal, and that the plaintiffs, in their own 
right, or as trustees, are competent parties to 
enforce it. Cox v. Parry, 1 Term R. 464; 2 
Duer, Ins. 10, § 9; Id. 17, § 15; 1 Phil. Ins. 
c. 4, note a; Jefferson Ins. Co. v. Cotheal, 7 
Wend, 72; Buck v. Chesapeake Ins. Co., 1 
Pet [26 U. S.] 151; Sutherland v. Pratt, 11 
Mees. & W. 296. If the suit is avowedly in 
the name of an agent, it is only necessary for 
the declaration to disclose who the real parties 
in interest are. Rider v. Ocean Ins. Co.. 20 
Pick. 259; 2 Duer, Ins. 48, § 30. In this case, 
however, there is a positive averment that, at 
the time of the loss, the interest was in the 
plaintiffs, and that fact stands admitted by 
the demurrer. 
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It was conceded, on the argument, that a 
policy upon an interest to be acquired after 
the execution of the contract is valid. This 
Is the ordinary, and, perhaps, the most serv- 
iceable class of insurances. Cargoes can be 
piu:chased and laden from port to port, on 
trading voyages, under the protection of poli- 
cies already in existence, without waiting for 
the means of obtaining satisfactory insurance 
after the interest is acquired. The same 
principle applies to the changeable proprietor- 
ship of vessels; and we have no difficulty in 
expounding the present policy as contem- 
plating a succession of ownerships in the 
steamer, and as intended by the underwriters 
to cover the interest in the vessel, in whomso- 
ever it might be vested when a loss should 
occur. Such a contract, explicitly entered in- 
to, Is, as we have already shown, recognized 
as valid both by the English and American 
law. Rogers v. Traders* Ins. Co., 6 Paige, 
583, 596; 2 Duer, Ins. 29, §§ 21, 22, 24; Id. 
41, § 28; Id. 49, § 31; Hugbes, Ins. (Am. Ed. 
42) 54. 

There would be no incongruity in this case 
in construing the policy as intending each 
separate trip of the vessel to be a distinct 
voyage, the risk on which would commence 
at its inception, because it is a time policy, 
in reference to a succession of voyages or 
passages,, each of which is subject tp its sepa- 
rate average. That interpretation of the con- 
tract would satisfy the formal rule indicated 
in some of the cases, that the insured must 
be interested at the commencement of the 
risk and at the time of the loss. Seamans v. 
Loring [Case No. 12,583]; Hancox v. Fishing 
Ins. Co. [Id. 6,013]; Rider v. Ocean Ins. Co., 
20 Pick. 259. We are not, however, prepared 
to say that the propositions of law laid down 
in the cases just cited, necessarily flowed from 
the points involved in those cases. But, in 
our view of the present case, it is not im- 
portant to scan the force of those decisions, 
as the defendants here are responsible upon 
their express undertaking, and not upon any 
liability implied from the relation of the par- 
ties or the subject-matter of .the contract. 

"We think that the plaintiffs are not bound to 
set forth with more particularity the nature 
and extent of their trust They aver that 
they are trustees, that the insurance was for 
them, and that they were interested in the 
vessel at the time of her loss. Granger v. 
Howard Ins. Co., 5 Wend. 200, 202.- The 
amount of the interest and the value of the 
trust are matters of evidence only, when it 
becomes important to inquire into either of 
those facts. Judgment for plaintiffs. 
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HEPBURN et al. v. AULD. 

DUNLOP et al. v. HEPBURN et al. 

[2 Cranch, 0. C. 86.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1813.2 

EQDiTr — Real Estate — Bill to Vacate Con- 
tract — Ability to Convey Good Title 
AS A Defense. 

If the vendee of land bring a bill to vacate the 
contract because' the title has been adjudged 
defective, the defendant may resist a decree by 
showing himself to be now ready to make a good 
title, if time be not of the essence of the con- 
tract, although a former bill by the vendor for 
a specific performance had been dismissed on 
account of the defect of title. 

[See note at end of case.] 

Dunlop & Co. brought their bill In equity 
against Hepburn & Dimdas, to annul the 
agreement of the 27th September, 1799, and 
to compel an account, and to pay the bal- 
ance. Hepburn & Dundas brought their bill 
against Colin Auld, agent of Dunlop & Co., 
for a specific performance of that agreement. 
A former bill in "equity, brought by Hep- 
burn & Dtmdas against Auld, to compel a 
specific performance of the same agreement, 
had been dismissed by the supreme court of 
the United States, for want of a good title 
in Hepburn & Dundas, to the land men- 
tioned in Graham's contract 5 Cranch [9 U. 
S.] 262. After the dismissal of that bill at 
February term, 1809, Auld, in the name of 
his constituents, Dunlop & Co., brought the 
present bUl in equity to vacate the agree- 
ment of the 2Tth September, 1799. On the 
same day on which, the subpoena issued in 
this case, H. & D. informed Auld that they 
had perfected their title, and were ready to 
execute a deed to him for the Ohio lands, 
upon his paying the balance; that is, the dif- 
ference between the award aud the stipu- 
lated value of Graham's contract To which 
offer Auld replied that Dunlop & Co. had 
issued process against them to compel them 
to pay their debt and interest, in money; 
and that he did not believe that a court of 
equity would, under all the circumstances, 
compel them to take the laud in satisfaction 
of the debt After this, Hepburn & Dundas 
brought their second bill in equity against 
Auld for a specific execution of ttie agree- 
ment, and to compel him to take the land, 
and pay the difference between the award 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 

2 [Reversed in 1 Wheat (14. U. S.) 179.] 
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and the stipulated value of Graham's con- 
tract 

In answer to the bill of Dunlop & Co., 
which seeks to vacate the contract, and to 
open the account, and to compel payment of 
the whole debt in money, H. & D. say: • (1) 
That the accoimts are all closed by the 
award, and cannot now be opened. (2) That 
it was decided by the supreme court of the 
United States, in the suit at law brought by 
Auld for the penalty of the articles of agree- 
ment, that the tender of the assignment of 
Graham's conti*act, as pleaded, was a good 
tender; and that Auld ought to have ac- 
cepted it; and that if he had accepted it, it 
would have discharged the debt due upon 
the award. And although this did not re- 
lieve tliem from the duty of executing a 
proper deed, when required, yet they are in 
no default, inasmuch as no conveyance has 
been required; and they are now able, and 
have offered, to make a good conveyance of 
the land to him, upon his paying the differ- 
ence. In answer to the bill of H. & D, 
against JNIr. Auld, he resists a specific per- 
formance, at this late period, on various 
grounds: and among others, because the 
tender of the assignment of GraJiam's con- 
tract was upon condition that he should first 
execute and deliver to them a release of all 
demands, &c.; and because their title was 
defective until March, 1809, after their bill 
for a specific execution had been finally dis- 
missed by the supreme court; and because 
the object of Auld was to receive payment 
of a debt, and not to purchase land; and 
therefore time was very material; especial- 
ly as it was well known to both parties that 
the rents and profits were by no means equal 
to the interest of the debt, and that the land 
lias depreciated very much during this de- 
lay of the titie. 

CRANOH, Chief Judge. These causes are 
set for hearing on the bills, answers, ex- 
hibits, and sundry depositions respecting the 
value of the land and its depreciation. 
There seems to be a considerable difference 
of opinion as to the value of the land, but 
the balance of evidence inclines to the fact 
that the land never was worth more than 
$18,000 In cash, and that it has greatly de- 
preciated. This is not a common case of 
vendor and vendee, where the object is the 
purchase of an estate, the rents and profits 
of which may be an equivalent for the in- 
terest of the purchase-money, whereby de- 
lay is rendered immaterial. But it is the 
case of a creditor seeking payment of his 
debt, and of a debtor seeking to pay off his 
debt in lands. It is well known that in this 
country, the price of lands, especially of 
new lands, fluctuates very much; and there- 
fore where the object is to raise money by 
the sale of lands, to pay off a debt, time is 
very material. I should therefore doubt of 
the propriety, in this country, of applying 



to such cases the rule of equity which has 
prevailed in England, between vendor and 
vendee, that if the vendor's title is per- 
fected before a decree upon his bill for a 
specific performance is rendered against 
him, a specific performance shall be decreed. 
But if it be proper to apply that rule to such 
a case as this, yet the inference from the 
same rule is, that if the vendor's title be not 
perfected before decree on his bill, the de- 
cree shall be against him; and I do not re- 
member a ease in which a vendor has ob- 
tained a decree for a specific performance 
upon a second bill, brought after a dismissal 
of the first for want of titie. If his right to 
a specific performance be not barred by the 
dismissal of his first bill on the merits of 
his case, will it be barred by the dismissal 
of his second, or thii*d bill? If not, where 
shall he be stopped— or what end can tiiere 
be to the controversy? 

This view of the subject would be con- 
clusive in my miad, if Mr. Auld had not 
brought a bill to vacate the conti^act, thereby 
ijnpliedly admitting it to be in force until 
declared void by a decree of this court. 
When a court is called upon to vacate a con- 
tract by reason of the non-execution thereof 
by the other party, the defendant has a 
right in equity to offer himself able, ready, 
and willing to perform it; and if he do so 
offer, the court ought to suffer him to per- 
form, if time be not of the essence of the 
contract. In this case, the supreme court 
has declared, in effect, that time is not ma- 
terial, if the party can make a good title 
before the decree. Sir. Auld having insti- 
tuted a suit, praying for a decree to vacate 
the contract, it would seem, by analogy to 
cases of foreclosure, that H. & D. would 
have a right to perform before the passing 
of that decree, if they can. 

The judgment of the supreme court in the 
suit at law, brought by Auld against H. & 
D. was in their favor only upon the tender 
of the assignment as pleaded in one of the 
pleas, in which the titie was not brought in 
question. On the other two demurrers, if 
they gave judgm'ent at all, it must have been 
in favor of Auld, because those demurrers 
brought into view the same defects of titie 
which the supreme court decided to be suf- 
ficient to dismiss the bill for a specific ex- 
ecution of the contract. The effect, there- 
fore, of the opinion of that com't upon the 
two cases, was, that although the tender, as 
pleaded, was good, yet upon all the facts of 
the case it was not such a tender as Auld 
was obliged to accept. The tender of the 
assignment has been considered by the coun- 
sel of H. & D. like a tender of so much 
money, which stops interest from the time 
of tender until a new demand be made. 
But the tender which will stop interest, 
must be a tender of that which the creditor 
is bound to accept. Here the supreme com't 
has decided that Mr. Auld was not bound ta 
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xiccept the assignment tendered, and there- 
fore ■such a tender does not stop interest. 
Mr. Auld was hound to receive only such 
an assignment, of suchi a contract, with such 
powers as would enahle him to maintain an 
ejectment against Graham's heirs, or would 
enahle him to compel a specific performance 
by payment of the purchase-money. It is 
■immaterial what were ]SIr. Auld's' motives at 
the time, for refusing to accept the assign- 
ment. H. & D. must show that he was 
hotmd to accept what they tendered; and 
jis they could not tender what he was hound 
to accept until the 20th of March, 1809, and 
did not give him notice of then: ability to- 
perform until the 27th of March, 1809, they 
-ought to make compensation for the delay 
by payment of interest upon the-amount of 
the award from its date to the 27th of 
March, 1809. Such a decree is conformable 
-to the precedent in the case of Clute v. .Rob- 
ison, 2 Jolins. 595, in the court of errors at 
New York, a precedent entitled to much re- 
spect, not only for its canity, but" on ac- 
count of its being the unanimous decision of 
Si most respectable court. That case, in- 
deed, seems to justify the calculation of in- 
terest to the time of this decree; and we 
have considerable doubt whether it ought 
not to be so calculated, because H. & D. did 
not make a regular tender of a conveyance, 
4ind had been in the receipt of the rents and 
profits (Bver since that time; but as they de- 
clared their readiness to convey a good title 
on the 27th of March, 1809, and as ^Mr, Auld 
in his answer intimated that he was not 
■then bound to accept such a conveyance, we 
think he waived the necessity of a tender, 
.and therefore the interest ought to stop at 
that time. As the interest on the debt is to 
stop on the 27th of March, 1809, and as 
Dunlop & Co. were bound on that day to re- 
-ceive the title offered, they are entitled to" 
the rents and profits which may have ac- 
<;rued since that date, and an account of 
them ought to be taken, if required. (To 
Avoid an account, however, the court gave 
Interest to the present time, December 23, 
1813.) 

These suits having been heard at the same 
time, 

THE COURT, in the suit of Dunlop & Co. 
V. Hepburn & Dimdas, decreed that H. «& D. 
:should pay to Dunlop & Go. or their agent, 
Colin Auld, the sum of $33,060.37, being the 
sum awarded, at the par of exchange, with 
interest thereon, at '5 per cent from the 1st 
■of January, 1800, till the time of rendering 
the decree; but that the sum of §21,112, 
part thereof might be discharged by a con- 
•veyance, within a certain time of the land 
mentioned in Graham's contract to Colin 
Auld in tru>st for Dunlop & Co. 

And in the suit of Hepburn & Dimdas v. 
Auld, that upon H. & D.'s making the pay- 
ment in that manner, Auld, as agent of Dun- 
lop & Co. should execute and deliver to H. 
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f& D. such a receipt and discharge of all the 
claims of Dunlop & Co. against them, as 
the court might approve. 

Reversed by the supreme court (1 Wheat. 
[14 U. S.] 179), who ordered the bill of 
Dunlop & Co. -V. Hepburn & Dundas to be 
dismissed; and in the case of Hepburn & 
Dundas v. Auld, decreed a sale of the land 
mentioned in Graham's contract, and the 
proceeds to be paid to Dunlop & Co. or their 
agent, and that H. & D. should convey the /' 
lands to the purchasers; and that H. & D. 
should pay to Dunlop & Co. or their agent, 
on or before the 1st day of April then next, 
$9,143.72, being the difference between the 
sum awarded with interest thereon at 6 per 
cent, per annum from the 1st of January, 
ISOO, to the 27th of March, 1809, and the 
sum due ujwn Graham's contract on the 
1st of January, 1800, and that an account 
should be taken of the rents and profits 
since the 27th of March, 1809, and that H. 
& D. pay over the same to Dunlop & Co. or 
their agent The only substantial " difference 
between this decree and that of the circuit 
eoturt is, that It gives interest upon the award 
at 6 per cent from 1st January, 1800, to ?-7th 
March, 1809, and the rents and profits after- 
wards; whereas the decree of the circuit 
court gave interest upon the award at 5 per 
cent from the 1st of January, 1800, to the 
time of the decree, in lieu of the rents and 
profits. 

[NOTE. An appeal was then taken by both 
parties to the supreme court, where the judg- 
ment was reversed in an opinion by Mr. Justice . 
Washington, who said that a court of equity 
will decree specific performance of a contract 
for the sale of land if the vendor is able to 
make a Rood title at any time before the decree 
is pronounced. The dismissal, however, of a 
previous bill for specific performance is a bar 
to a new bill for the same object. 1 Wheat. 
(14 U. S,) 179.] 



HEPBURN (QUEEN v.). See Case No, 11,- 
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Case No, 6,390. 

HEPPARD V. The GENERAL CADWALA- 
DER and The MAJOR RINGGOLD. 

[6 Pa. Law J. 473; 4 Pa. Law J. Rep. 472.] 

District Court, E. D. Pennsylvania. March 26, 
1847. 

Maeitime Liens — Lien for Woek Do:te— Locai 
Law— Personal Liability op Owner. 

1. The only lien which the admiralty will en- 
force against a vessel for work done in its con- 
struction, is that which obtains under the local 
law; and as by the Pennsylvania act of assem- 
bly of 13th June, 1836, § 2 [Laws Pa. p. 617], 
the lien ceases, under such circumstances, when 
the vessel proceeds on her first voyage, no ad- 
miralty process will be extended to enforce it 

2. A shipowner is not liable personally for 
work upon the ship, unless done by his order or 
on his credit. 

3. A. agrees with B. thart a vessel building by 
A. shall become B.'s property, on the payment 



HEEALD (Case No. 6,391) 



[11 Fed. Cas. page 1194] 



of a certain sum. B. takes charge of the vessel 
for the purpose of fitting her up, and in so do- 
ing, but before a legal transfer is made, makes 
a contract for painting the cabins: Edd, that 
A. is not liable personally for the work thus 
done. 

[Libels in admiralty by John Heppard 
against the barges General Oadwalader and 
Major Ringgold, and William L, Ashmead 
and Theodore Birely, owners.] The libels in 
these cases were in rem et personam; and 
a decree pro confesso having passed against 
William L. Ashmead, a decree was asked, 
upon hearing, against the barges and against 
Theodore Birely. The barges were built at 
Philadelphia, by Birely, and the legal title 
remained in his name; but by agreement be- 
tween him and Ashmead, they were to be- 
come the property of the latter, on payment 
of a certain sum. They were fitting up, un- 
der Ashmead's direction, to carry passengers, 
and the libellant was engaged by him to paint 
the cabins. Birely was occasionally on board 
while the work was in progress, but gave no 
orders respecting it. After the barges had 
made repeated voyages in the service of Ash- 
mead, he found himself unable to complete 
his bargain, and the barges were sold to a 
third person. 

Mr. Vandyke, for libellant 
Mr. Ashmead, for respondents. 

KANE, District Judge (after stating the 
facts as above). It is plain on these facts 
that this libel cannot be sustained against the 
vessel. The only lien which this court could 
enforce against it is that which obtains under 
the local law, and that expired when the ves- 
sel proceeded on her first voyage, after the 
work was done. Act Assem. Pa. June 13, 
1836, § 2, The argument by which recourse 
is sought against Birely supposes a liability 
on the part of shipowners which the law does 
not warrant They are not liable personally 
for work upon the ship, unless done by their 
order or on their credit See the cases col- 
lected in the new edition of Abb. Shipp. p. 31 
et seq. The case of Leonard v. Huntington, 
decided by Chief Justice Thompson (15 Johns. 
302), is closely parallel to the present There 
the defendant had contracted to sell, but re- 
tained the biU of sale until the purchase-mon- 
ey was paid; and he was held not liable for 
repairs done in the meantime by the orders 
of his equitable vendee. The court asserted 
substantially the same principle which the 
English courts have in later years decided to 
be the true one, that the question of liability 
refers itself directly and exclusively to the 
question, upon whose credit was the work 
done? 1 Russ. & M. 42. 

I therefore dismiss the libels against the 
vessels and against Theodore Birely. Re- 
garding all the circumstances, however, the 
case seems to be one in which the court may 
properly exercise a discretion as to the costs 
to be paid by the pa.rties respectively, and I 
therefore order that the full costs being first 



taxed, the one-half thereof be paid by the 
libellant, and the other by the respondents. 

Vide People's Ferry Co. v. Beers, 20 How. [61 
U. S.] 393; Roach v. Chapman, 22 How. [6S 
U. S.t 129; The St Lawrence, 1 Black [66 U. 
S.] 522; The Coernine [Case No. 2,944]; The 
Revenue Cutter [Id. 11,713]. 



HEQUEMBOURG (LAKE v.). See Case No, 
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Case ITo. 6,891. 

The HERALD.i 

District Court E. D. Pennsylvania. Feb. 8, 
1862.2 

Prize — Falsification of Destisatiojt — False 

Statements of Master— Time Allowed 

FOK Appearance op Claimants. 

[1. A vessel condemned because her destina- 
tion was falsified at the port of departure, and 
because the master, in the preparatory examina- 
tion, made false statements as to the ownership 
of the cargo.] 

[2. Cargo shipped under bills of lading show- 
ing apparent ownership in an absent party ca- 
pable of claiming, whose ownership is also af- 
firmed by the master in his preparatory exam- 
ination, will not be finally condemned until such 
party has had the benefit of the rule allowing a 
year for the assertion of claims, although this 
evidence of his ownership is subsequently con- 
tradicted by the master, and by other evidence 
asserting ownership in a third person, who is 
held incapable of claiming.] 

In admiralty, 

OADWALADER, Disti'ict Judge. The 
case of this vessel and that of her cargo 
are somewhat complicated with each other. 
As to the vessel— of which fifty-nine sixty- 
fourths are of alleged British ownership— 
the principal que^stions are:- (1) Should the 
case be ruled by the law of war? (2) Was 
Beaufort harbor effectively blockaded? (3) 
Was there a breach of blockade? (4) Did 
the notification of the intended blockade of 
the ports of North Carolina render a vessel 
sailing afterwards, as this vessel did, for a 
port of that state from a port of the United 
States, liable to capture and condemnation, 
independently of any question of actual 
blockade of the port of destination? (5) In- 
dependently of any question of blockade, 
ought she to be condemned either for the 
sole reason that her clearance at Boston, 
when she was bound for Beaufort, was falsi- 
fied so as to represent a fictitious destination 
for a friendly foreign port, or on account of 
this and other facts considered in combina- 
tion with one another, and also in connection 
with negative circumstances of the case? 

I think that the law of marxtime war 
should rule the case. Beaufort harbor was- 
not blockaded when this vessel entered it- 

1 [Not previously reported.] 

2 [AfBrmed by circuit court; case unreport- 
ed. Decree of circuit court afiirmed by supreme- 
court in 3 Wall. (70 U. S.) 768.] 
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on the 10th of June, 1861. Whether it was 
effectively blockaded on the 14th of July, 
1861, when she left it, is an unimportant in- 
quiry; because, if there was then a block- 
ade, there was, according to the rules pre- 
scribed in the president's previous proclama- 
tions, afterwards confirmed by congress, no 
breach of blockade. So far as the vessel is 
concerned, the voyage was, under the char- 
ter party, from Boston, by way of Beaufort, 
to Liverpool; so that the primary destina- 
tion to Beaufort, not less than the ulterior 
destination to Liverpool, must be considered. 
There had been a complete notification of 
the intended blockade; and the parties had 
actual knowledge of it before she left Boston. 
Whether, under the fomrth question, the rule 
of decision should be the same as if the port 
of departure had been within a foreign ju- 
risdiction, involves a point of great im- 
portance, which it is not necessary to decide, 
because the destination was falsified. 

The master's conduct is, in some respects, 
inexplicable, if the whole truth as to inter- 
ests in the profits of the voyage has, at this 
time, even after the latitude of proof which 
has been allowed, been fairly disclosed. 
But, If these obscurities are disregarded, the 
case of the vessel may be decided on either 
of two simple grounds, upon either of which 
further proof should, from the first, have 
been disallowed. She should be condemned, 
both because her destination was falsified at 
the port of departure, and because the mas- 
ter, in the preparatory examination, made 
false statements for the purpose of decep- 
tion as to the ownership of. the cargo. The 
indulgence which, in matters of practice, has, 
in the earlier stages of the present hostili- 
ties, been extended in all cases of maritime 
capture, has, in this case, perhaps, been ex- 
tended rather too far. in disregarding the 
defects in the test oath of the alleged own- 
ers of this vessel. The entry of the decree 
condemning her will be postponed for a few 
days, if they- desire to file a suppletory test 
oath to go up in case of an appeal. 

As to the cargo, the transactions in which 
Messrs. Williams and Parmelee were con- 
cerned reqxiire more satisfactory explana- 
tions than have been offered or sustained. 
The claim of Mv. Williams for the tar and 
rosin and a portion of the spirits of turpen- 
tine cannot be allowed. But, in rejecting it, 
I ought not, at once, to condemn the sub- 
jects of it The bills of lading for this part 
of the cargo describe the shipper as agent of 
the Liverpool consignees. This indicates an 
ownership in parties who, according to the 
rule of proceeding, are allowed a year to 
prosecute their claim. Their ownership was 
moreover affirmed by the master in the pre- 
paratory examination. However- this may 
have been contradicted by his own subse- 
quent affidavit, and by the further proof 
which has been adduced on behalf of Mr. 
Williams, the contradiction does not affect 



these absent parties, or shorten the time of 
a year, which is allowed to parties not in- 
capable of claiming. 

The shipments of 'tobacco are, according 
to the respective bills of lading, for the ac- 
coimt of other parties in England, to whom 
-the like delay should be extended. The par- 
ticular distinctions in the facts are attended 
with no such difference as excludes the appli- 
cation of the rule pt practice. The claim in- 
terposed by the captain on behalf of other 
parties who are probably the true owners of 
the tobacco is rejected. They are parties in- 
capable of any standing in this court as 
claimants. But its rejection, as in the other 
case, does not affect other parties who are, 
as yet, unrepresented, however impi^obable 
it may seem that they wiU ever appear as 
claimants. 

The several shipments of spirits of turpen- 
tine, which are not included in the claim of 
Mr. Williams, have been claimed by the 
master, on behalf of the respective owners. 
They are parties who can have no standing 
in court as claimants. These claims are re 
jected, and the subjects of them condemned. 
But, as the vessel is of alleged foreign own- 
ership, and the cargo has not been unladen, 
the decree of condemnation will not tie en- 
tered as to any part of it until the formal 
condemnation of the vessel. On all the 
questions of the case I have prepared a fuller 
opinion, which may, perhaps, be filed here- 
after. 

[NOTE. An appeal was then taken by the 
claimants to the circuit court, where the de- 
cree was affirmed. From this decree they ap- 
pealed to the supreme court, where the decree 
was duly affirmed in an opinion by Mr. Chief 
Justice Chase, who said that under all the cir- 
cumstances of the case a knowledge of the 
blockade must be inferred against tiie master" 
of the vessel. 3 Wall. (70 U. S.) 768.] 
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The HERAXiD, Etc 

[8 Ben. 263.J » 

District Court, S. D. New York. Dec, 1875, 

COLLISIOK JS THE HUDSOX RlVEB— TUG-BoAT ANIf 

Tow. 

1. The barge A. was towed by the steamboat 
H. astern at the end of two hawsers, being" 
steered by her own helm. In passing the steam- 
er O. and a fleet of twenty-five canal-boats, 
which she was towing up the -river astern of 
her, the barge took a sheer towards the canal- 
boats and came in collision with one of them, 
while the -H. and two boats which she had 
alongside, passed clear of all. In a suit brought 
against the H., the C. and the A., to recover" 
for the damages sustained by the canal-boat: 
Hdd, that, under the circumstances, it was for 
the A. to establish that this sheer was caused by 
some fault on the part of the H, 

[Cited in The Ciampa EmUia, 46 Fed. 867.] 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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2. No fault was shown to have been com- 
mitted by either the H. or the 0., and the A. 
must be held solely responsible for the dam- 
ages. , 

This was a libel by Louis Mayer, owner of 
the canal-boat Late and Early, to recover for 
the damages sustained by her being sunk on 
the night of the 1st of August, 1874, in the 
Hudson river, just below Hudson. The 
Late and Early was one of twenty-five boats 
which were being towed up the river by the 
:steamer Connecticut, arranged in five or six 
tiers, the Late and Early being the cmtside 
boat on the port side of the second tier. The 
steamboat Herald was coming down the riv- 
er, having two canal-boats on each side, and 
towing astern an ice-barge called the Arctic, 
at the end of two hawsers of about forty 
fathoms in length, and this ice-barge was 
brought in contact with the Late and Early, 
causing her to sink. Mayer filed his libel 
against the two steamboats and the ice- 
barge, charging that they were all guilty of 
negligence which caused the collision— the 
Oonnecticut, in that she was too close to the 
west side of the channel and should have 
stopped sooner to allow the Herald and her 
tow to pass; the Herald, in running at too 
great a rate of speed and in towing the barge 
on so long a hawser; and the Arctic in being 
eo towed, and in not being properly steered, 
60 that she sheered to the eastward against 
the Late and Early. Separate answers were 
put in on behalf of each of the vessels, de- 
nying the faults charged upon them respect- 
ively. 

Beebe, Wilcox & Hobbs, for libellant. 
Benedict, Taft & Benedict, for the Herald. 
0. Van Santvoord, for the Connecticut. 
H. N. Beach, for the Arctic. 

BLATCHFORD, District Judge. Although 
the motive power which gave the barge her 
forward movement was in the Herald, and 
ehe was being towed at some distance astern 
of the Herald, by lines from the stern of the 
Herald, yet she was being guided by the 
movement of her own rudder, controlled by 
the will and discretion of her own captain, 
who was at the wheel in her pilot house. 
The barge struck the boat that was in front 
of tiie libellant's boat, and drove the former 
against the latter, and thus caused the injury 
complained of. It is plain that the barge 
took a sheer and went out of her proper 
course. Under the circumstances, it is for 
her to establish that the sheer was caused 
by some fault on the part of the Herald. 
This is not done; nor is any fault shown on 
the part of the Connecticut. The libel is dis- 
missed as to the Herald and the Connecticut, 
and a decree will be entered in favor of the 
libellant against the barge, with a reference 
to ascertain the damages sustained by the 
libellant. 
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The HERALD. 

[8 Ben. 409.] i 

District Court, S. D. New York. April, 1876. 

Possession — Sale of Vessel bt Mahteb. 

Where a vessel, in a foreign port, was in such 
a condition that nothing better could be done 
for her owner than to sell her, and her master 
could not within a reasonable time have con- 
sulted with the owner, and he called to his aid 
disinterested persons of skill and experience, 
who, after survey, advised her sale, the mas- 
ter having no means and no credit and it not 
being possible to make the necessary repairs at 
that port, and the master thereupon, acting in 
honesty and good faith, sold the vessel: Held, 
that the sale must be sustained and that a libel 
for possession in behalf of her former owner 
must be dismissed. 

This was a libel for possession. The libel 
alleged, that, in July, 1874, the libellant 
bought the bark Herald for £1550 in Eng- 
land, overhauled her and fitted her up at an 
additional expense of f 1800, ' and sent her 
on a voyage to Colon, Central America, un- 
der the command of one Rasmussen, as cap- 
tain; that she was then chartered by the 
captain to go to the Musquito coast and 
load mahogany for England; that, on that 
voyage, she received certain injuries and re- 
turned to Colon on January 14th, 1875; that 
on the next day a survey was held when the 
surveyors reported that she was unseawor- 
thy and could not be repaired at Colon, and 
that, if she could, it would cost more than 
two-thirds of her value, and advised her 
condemnation and sale; that she was there- 
upon sold,^ on January 28th, for $830; that 
the survey was false and was procured by 
Rasmussen; that Rasmussen did not com- 
municate with the owner, although there 
was telegraphic communication between Col- 
on and London, via. New York; that the 
respondent, Gerhard Wessels, who lived in 
New York, afterwards bought the vessel 
for $1,500, though having reason to know 
that the condemnation and sale had been 
fraudulently procured, and brought her to 
New York without making any substantial 
repaii-s on her; and that, as soon as the 
libellant learned of her arrival in New 
York, he left London and came to New York 
and filed this libel at once, against the bark 
and Gerhard Wessels, to recover possession. 
The respondent denied the allegations of the 
libel- The son of the respondent, Henry B. 
Wessels, claimed the vessel as owner, and 
also denied all allegations of any improper 
dealing in relation to said vessel, alleging 
that he first heard of the vessel after the 
sale at Colon, and bought her from the pur- 
chaser at such sale, she being then in an un- 
seaworthy condition and fifty-seven years 
old; that he put some repairs on her and 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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sent her to Jamaica in ballast and thence 
with a little cargo to New York, where he 
had commenced thorough repairs on her when 
the libel was filed; and that the sgJe was val- 
id and passed a good title to the purchaser. 

Porter, Lowrey & Soren, for libellant 
R. D. Benedict and Henry T. Wing, for 
claimant and respondent 

BLATOHFORD, District Judge. Within 
the principles laid down by the supreme 
court in the cases of Patapsco Ins. Co. v. 
Southgate, 5 Pet [30 TJ. S.] 620; The Sarah 
Ann, 13 Pet [38ir. S.] 400; Post v. Jones, 19 
How. [60 TJ. S.] 157; and The Amelie, 6 
WalL [73 U. S.] 18,-1 think the libel in this 
case must be dismissed. The vessel was in 
such a condition, and the necessity was so 
urgent as to justify the sale. There -was a 
necessity for the sale, within the meaning of 



HERAN (BRADSTREET v.> 

the commercial law, because nothing better 
could be done for the owner. The honesty 
and good faith of the master in making tlie 
sale are satisfactorily shown. The master 
could not ■within a reasonable time, have con- 
sulted the owner, and he called to his aid 
disinterested persons of skill and experience,^ 
competent to advise him, and who, after a 
survey of the vessel, advised her sale. He- 
was at a great distance from the owner and 
had no dh:ect means of communication with 
him. He had no money and no credit and- 
the repairs that were necessary cotdd not be 
made at the place where he was. I see 
nothing to impeach the good faith of ther 
claimant, or of the respondent who has an- 
swered. The libel is dismissed, with costs. 



HERAN (BRADSTREET v.). See Case No, 
1,792. 
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ABATEMENT AND EEVIVAIi. 

Page 
An action of ejectment is one in which 
the canse of action survives in Vermont. . 814 

Where plaintiff dies before judgment, his 
personal representative majr become a party 
to the suit, and prosecute it to final judg- 
ment (Act 1789, § 31), where the cause of 

action survives by the local law. 814 

The fact that the administrator of the 
deceased plaintiff is a citizen of the same 
state with defendant will not oust the court 
of jurisdiction ^4 

Accord and Satis&ction. 

See 'Tayment." 

ADMrRALTY. 

See, also, "Affreightment"; "Average"; "Bills 
of Lading"; "Charter Parties"; "Collision"; 
"Demurrage"; "Marine Insurance"; "Mari- 
time Liens"; "Pilots"; "Pleading in Admi- 
ralty"; "Practice in Admiralty"; "Salvage"; 
"Seamen"; "Shipping"; "Towage"; 
"Wharves." 

Jurisdiction— In general. 

Admiralty jurisdiction attaches where 
there is no other question, than that of title 
to a ship, and no pretense of a maritime 
contract or a marine tort 47 

Admiralty has no jurisdiction, under a 
state statute or otherwise, to enforce a lien 
against a vessel for a demand which is not 
distinctively for maritime supplies 4 

A claim for half pilotage, given by a state 
law for services offered and refused, can- 
not be enforced in admiralty 646 

— "Waters and places. 

A contract for pilotage, to be performed 
wholly within a state, cannot be enforced in 
admiralty 646 

The maritime law does not apply to a 
steam ferryboat running between Waslring- 
tou and Alexandria, D. O... 642 

Services by seaman upon a vessel sailing 
between Philadelphia and ports on the " 
Chesapeake Bay, employed as laborers to 
obtain a cargo of oysters for purposes of 

transplanting, Jield maritime 685 

— — Persons and property. 

The district court in admiralty may exer- 
cise jurisdiction against a British vessel, in 
favor of a British subject residing in the 
British dominions, but is not bound to do 
so 844 

The court will not ordinarily interfere in 
a dispute between the master and seaman 
of a foreign vessel, before the voyage is 
ended, without the concurrence of the con- 
sul 909 

The admiralty court will not proceed 
against a foreign vessel without the con- 
sent of the commercial representative of 
the foreign government, in the absence of 
strong circumstances 893 

A steamboat, dismantled and stripped of 
her motive power, and fitted and used as 
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a saloon and hotel, held not liable in rem 
for services to her in the nature of salvage, 
where she went ashore while being towed 

to another place 1085 

A barge without any propelling power 
or rudder, used as a transport in New York 
harbor, is a vessel engaged in maritime 
service upon navigable waters 783 

^^- Higlits and controversies. 

Admiralty has jurisdiction over policies 
of marine insurance 189 

Admiralty has jurisdiction of an action 
by a passenger against a steamship for 
breach of a contract of passage as to the 
accommodations afforded 398 

Admiralty has jurisdiction of a contract 
by a steamboat, made in connection with 
the contract to transport goods, to collect 
the price, freight, etc., from the consignee, 
and return the balance to the consignor. . . 503 

A person employed to visit a vessel at 
anchor, from time to time, to see to her 
safety, ventilate her, try her pumps, and 
the like, cannot maintain a suit in admi- 
ralty to recover his compensation for such 
services ^ 123 

Admiralty has no jurisdiction of a suit 
by equity co-owners of a vessel against the 
other co-owners for supplies furnished . . . 227 

A libel by the master and co-owner of a 
whaling vessel, to recover his lay disburse- 
ments and commissions on sales, will be 
sustained only so far as the lay is con- 
cerned ....' 928 

Procednre. 

The admiralty court is not bound by the 
local statute of limitations, but is inclined 
to follow its analogies 227 

A libel for compensation for services in 
the nature of salvage rendered a hulk 
which was not at the time engaged in 
commerce and navigation must be dis- 
missed without costs 1085 

ADVERSE POSSESSION. 

See, also, "Ejectment"; "Limitation of Ac- 
tions." 

The possession of the disseisor and of his 
grantee, who immediately succeeds thereto 
in pursuance of the conveyance, constitutes 
one entire and continuous possession 640 

AFFREIGHTMENT. 

See, also, "Admiralty"; "Bills of Lading"; 
"Charter Parties"; "Demurrage"; "Shipping." 

Shipowners are bound to send the goods 
by the vessel on which they are laden, and 
which has an advertised time of leaving 
when the bill of lading is delivered 671 

The opportunity of shipping by another 
vessel without additional cost or risk can- 
not be used as a bar or in mitigation of 
damages for breach of the contract 671 

The damage is the difference in value be- 
tween the goods at the port of shipment 
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ana their selling price at the port of desti- 
nation, if the contract had been performed.. 671 

The ship must put casks containing ce- 
ment in proper landing order before dis- 
charging them, and recooper them in the 
hold, if necessary to save their contents. . 570 

The master has no authority to sell the 
cargo in order to make repairs, unless he 
be clearly unable to procure funds on the 
credit of the ship, or to hypothecate the 
cargo ^ 584 

Where a vessel has been captured and 
condemned at an intermediate port, and 
part of the cargo has been restored and sold 
there, no freight is due therefor 584 

The vessel is liable for the loss of goods 
seized by customs oflScers, and forfeited 
for the neglect of the master to enter them 
on the manifest 6 

The measure of damages, where cargo has 
been unlawfully disposed of at an inter- 
mediate port, is its first cost, with interest 
and charges of shipment and transporta- 
tion 584 

Construction of Act March 3, 1851, § 2, 
requiring a note in writing of the true char- 
acter and value of precious metals on their 
delivery for shipment, ..,......,.,, » 2 

Agency. 

See "Principal and Agent." 

AUEWS. 

By the Mexican law in force in Texas 
from March 17, 1836, to January 20, 1840, 
aliens were prohibited from holding lands 
except by titles issuing directly from the 
government 375 

But a title under a deed not emanating 
from the government is good against all 
persons until declared void in some pro- 
ceeding analogous to office found 375 

A deed upon a secret trust for an alien, of 
which the grantee has no knowledge, is not 
invalid where the alien is incapaciated from 
acquiring or. holding realty, the trust, only, 
being void 375 

APPEAIi AND ERROR. 

No appeal lies from the decision of the 
circuit court on a habeas corpus in an ex- 
tradition case 1143 

An appeal to the circuit court in admiral- 
ty is not regular unless appellant gives se- 
curity for costs 909 

An appeal to the circuit court in admiral- 
ty carries with it all the funds belonging 
to the ease, which funds still remain in the 
circuit court on a further appeal to the su- 
preme court 909 

A writ of error to a decree dissolving an 
injunction restraining enforcement of a 
judgment at law Iteld not a supersedeas. . . 95 

The 10 days within which a writ of er- 
ror must be sued out to operate as a super- 
sedeas, where a motion for a new trial is 
denied, commences to run from the entry of 
the rule for judgment in the clerk's office. . 805 

Where the judgment is for a large 
amount, the court may approve an appeal 
bond whose penalty is not double such 
amount '. 805 

The usual affidavit of the ability of the 
sureties accompanying the bond when ap- 
proved, held sufficient justification. ....... 805 

Where the amount due for supplies to a 
vessel is determined by report of commis- 
sioner before libelant's right to recover is 
established, no objection to allowances can 
be made on appeal which were not raised 
in the court below 643 

The effect of a remitter of the cause on 
reversal by the supreme court. 740 
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On affirmance by the circuit court of a 
decree for libelant in admiralty, no execu- 
tion can issue until the entry of a formal 
decree awarding a recovery to libelant. . . . 644 

Appearance. 

See "Courts"; "Removal of Causes." 
APPRENTICE. 

An infant cannot bind himself as an ap- 
prentice, nor can a master assign the in- 
denture of his apprentice 422 

An apprentice bound in Maryland, and 
brought into the District of Columbia, may 
be discharged by the court, who will or- 
der him to be bound again, by two justices 
of the peace, to a new master 12S 

A stranger to the indenture of apprentice- 
ship cannot take advantage of the omis- 
sion to insert the age of the apprentice. . . .1037 

ARMY AND NAVY. 

The enlistment, in the naval service, of a 
minor, without consent of his parents, is 
invalid, and he will be discharged on ha- 
beas corpus 908 

A mere contractor to furnish supplies to 
the government for the use of the military 
service • cannot be punished by court-mar- 
tial under Act March 2, 1863 1067 

Act July 17, 1862, § 16, is unconstitu- 
tional in so far as it operates to subject a 
contractor to trial by court-martial 1067 

If not unconstitutional, such act only 
makes contractors subject to trial by court- 
martial for fraud or willful neglect of duty 
in connection with their contracts, and not 
for offenses unconnected therewith 1067 

A charge that defendant was engaged in 
furnishing supplies "for the military serv- 
ice" is indefinite, in failing to show that the 
supplies were furnished for the regular 
army and navy. 1067 

In a trial by court-martial the charges 
cannot be so amended after arraingment 
as to entirely obliterate the original speci- 
fications, and insert new ones, describing 
wholly different offenses. ... ^ 1067 



{See, also, "Bail' 
tradition.'' 



ARREST. 

; "Escape"; "Execution"; "Es- 



An agent is not liable to arrest in New 
York in an action for money collected by 
him under an agreement to account for and 
pay over the proceeds monthly to his prin- 
cipal 79 

ASSIGNMENT FOR BENEFIT 
OP CREDITORS. 

See, also, "Bankruptcy"; "Garnishment.'* 

On the general validity of assignments 
made by a failing debtor for the benefit of 
creditors, with various stipulations and con- 
ditions. (Per Story, J.) 295 

A general assignment is valid for future 
liabilities, as well as for debts due, if the 
parties so intend 295 

One partner may sign and seal such an 
assignment for the firm, and it will bind 
the partnership, as a release of tiie debt. . . 295 

Quaere, whether an assignment stipulat- 
ing for a release of the debtor is fraudu- 
lent 295 

An assignment for the benefit of all cred- 
itors is good against subsequent attach- 
ments, although all the creditors are not 
parties to the deed before the attachments. 295 

It is not a fraud upon any attaching cred- 
itor to provide for the payment of all the 
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creditors in preference to one who means 
to attach by process the property conveyed.. 29o 

If the terms of a covenant by creditors to 
indemnify the debtor against claims under 
them are general, it will be construed a sev- - 
eral covenant by each creditor, and not a 
joint one by all 295 

The assent of creditors to an assignment, 
not stipulating for a release, may be pre- 
sumed; aliter if release stipulated for 295 

If the terms of release are general, the 
opel-ation will be restrained to a release of 
debts 295 

The assignee who is put upon inquiry as 
to facts rendering the assignment voidable 
by creditors has no lien, as against attach- 
ing creditors, upon the proceeds of the prop- 
erty for services or counsel fees 793 

ASSUMPSIT. 

See, also, "Contracts." 

Assumpsit lies for work done under a 
sealed contract, without previous demand 
for stock agreed to be received in payment. 292 

ATTACHMENT.^ 

See, also, "Bankruptcy"; "Execution"; "Gar- 
nishment" 

A chancery attachment will not lie 
against the effects of a deceased person. . . .1084 

In attachments in chancery in Virginia, 
the attaching creditors have priority accord- 
ing to the time of service of their respective 
attachments 48 

Sufficiency of instrument and affidavit 
produced to the magistrate to warrant at- 
tachment under Act Md. 1795, c. 56 479 

An attachment against partners, where 
the writ failed to show lieir given names, 
but was amended in this particular before 
the retuiin day, lidd valid 605 

ATTORNEY AJfTD OlilBNT. 

Name of proctor stricken from the rolls 
for contempt in filing a notice of motion 
to set aside a decree on the ground that the 
same was rendered without any considera- 
tion or deliberation, and was the result "of 
either prejudice or corruption," and in 
"willful violation of a known duty." 791 

AVERAGE. 

Where the voyage has been abandoned 
from necessity, the expenses and charges of 
going to a port of necessity are not the 
subject of general average 584 

BAIL. 

See, also, "Arrest"; "Execution"; "Principal 
and Surety." 

Bail cannot be" required of a feme covert 
in a civil action 1178 

The writ in the original suit cannot be 
set aside after judgment on motion in an 
action on the bail bond 255 

BaUiaerLt. 

See "Carriers"; "Pledge"; "Warehousemen." 

BANXRUPTCrr. 

See, also, "Assignment for Benefit of Creditors"; 
"Compositions"; "Insolvency." 

Operatioii and effect of bankruptcy 
latvs, and of proceedings tlxerexmdev. 

A suit by a partner, in the state court, 
against his copartners, for an accounting, 
in which he was appointed receiver, wm 
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not prevent jurisdiction in bankruptcy, on 
petition of defendant partners 822 

The bankrupt court may enjoin such re- 
ceiver from disposing of partnership assets, 
or from any interference with them, until 
the question whether or not the firm is 
bankrupt can be tried 822 

The freedom from arrest granted to 
bankrupts "during the pendency of the pro- 
ceedings" does not relieve them from ar- 
rests existing at their commencement. ..... 942 

A charging in execution held to relate 
back to a prior surrender in exoneration 
of bail on arrest on mesne process 942 

It is not necessary to obtain leave of the 
bankruptcy court to continue to judgment 
a suit for assault and battery commenced 
before the petition in bankruptcy was 

filed 1136 

Jurisdiction of courts. 

Proceedings under the act of 1841 may 
be instituted in the district either of the 
debtor's residence or place of business.,.. 196 

In case of partnerships, .either partner 
msiy be declared a bankrupt in the district 
where he resides, or where the partnership 
is established. But the court first acquir- 
ing jurisdiction has exclusive jurisdiction 
over all the partners and all their property, 
joint and several. 196 

Where an adjudication is had, and an as- 
signee regularly appointed, the proceedings 
will not be set aside on the application of a 
creditor showing a prior filing of the peti- 
tion against the bankrupt in another dis- 
trict 610 

Commencement of proceedings — ^Volun- 
tary lianlEruptcy. 

Parties cannot apply jointly for a decree 
in bankruptcy after a dissolution of their 
partnership. (Act 1841.) 722 

A decree cannot be rendered against a 
firm on a voluntary application therefor, 
unless the whole of lie partners unite there- 
in. (Act 1841.) 722 

After a sale by a partner of all his in- 
terests as copartner to a third person, who 
is taken into the firm, neither the old firm 
nor the retiring partner can be adjudged 
bankrupts on the petition of the continuing 
partner 707 

The fraud of a member of a firm, in ef- 
fecting a composition with creditors, can- 
not be alleged by him as ground of proceed- 
ings in bankruptcy after the firm is dis- 
solved 369 

The court will dismiss proceedings on 
petition filed by one member of a firm sole- 
ly for the purpose of vexing and harassing 
the other partner. 369 

A creditor cannot compel partners, will- 
ing or unwilling, to petition for the adjudi- 
cation of other persons, who are alleged to 
be their fellow-partners 476 

A petitioner cannot be decreed a bank- 
rupt when, in his petition and schedule, he 
does not include all his creditors, and the 
debts due to them 498 

The petitioner cannot be decreed a bank- 
rupt while he owes debts which were creat- 
ed while he was acting in a fiduciary char- 
acter . . . ; 498 

The arrest of a bankrupt in a voluntary 
proceeding is not authorized by the act of 
1867 180 

The petitioner cannot withdraw his peti- 
tion before adjudication, without showing 

good cause, if opposed by any creditor 607 

Involuntary "bankruptcy. 

Livery stable keepers' are not merchants 
or traders, ^under the act of 1841 217 

The owner of timber lands, who manufac- 
tures lumber therefrom as a means of de- 
riving profit from the real estate, is not a 
merchant or trader (Act 1841), unless he 
carries on such business on a large scale. . 217 
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A creditor fully secured by attachment 
cannot, while holding on to his attachment, 
sustain, on the same debt, a petition in 
bankruptcy • "*J- 

In computing- the number of creditors 
who must join in the petition, creditors 
whose debts do not exceed $250 are not to 
be reckoned, but, in computing the amount 
or value, all should be included. 148 

The aggregate of petitioners' debts must 
be equal to one-third of all the debts, ir- 
respective of the amount, provable against 
the estate 148 

In making up the requisite number, peti- 
tioners may compute those simply whose 
debts exceed ?250, or proceed upon the hy- 
pothesis that they represent one-quarter of 
of the entire niimber of creditors, in which 
ease those of less amount than $250 may 
be reckoned 202 

The nature of petitioners' debts should be 
so far stated in the petition that the court 
may see they are provable against the es- ' 
tate 148 

Costs of attachment proceedings are not 
included, in estimating the amount of prov- 
able debts 823 

A claim tor money loaned to a debtor to 
aid him in the commission of an act of 
bankruptcy cannot be included among his 
provable debts 823 

Letters written by the debtor to third per- 
sons, admitting payment of a claim, are ad- 
missible in determining the amount of 
provable claims • . 823 

An attaching creditor, though not a party, 
may contest adjudication on the ground 
that the requisite number and amount of 
creditors have not joined 823 

Creditors who, since the amendment of 
June 22, 1874, have joined in the petition, 
cannot afterwards be allowed to withdraw..l020 

A charge in the alternative that the debt- 
or was insolvent, or in contemplation of 
bankruptcy, at the time of the act in ques- 
tion, is insufficient 431 

The allegations in proof of the act of 
bankruptcy should be made by separate 
deposition, and upon personal knowledge, 
and should make out a prima facie case. .. 148 

Facts relied upon to justify a warrant of 
arrest and seizure should not be set forth 
in the creditors' petition 148 

Where a preference is alleged, it is not 
necessary to state that such preference was 
in fraud of the act, but the name of the 
person preferred should be set forth 148 

Suspension of payment of commercial pa- 
per held by another than the petitioning 
creditor may be alleged as an act of bank- 
ruptcy 199 

The depositions in support of the petition 
must definitely describe the debts, and 
show that they were unsecured 555 

The petition need not allege that petition- 
ers' debts are unsecured, when it is alleged 
that liiey are provable debts 555 

Where the affidavits to the petition or the 
depositions as to indebtedness and acts of 
bankruptcy are insufficient, the court may 
allow supplemental affidavits or proofs to 
be tiled 431 

Where a petition averred that acts were 
■committed by bankrupt in contemplation of 
bankruptcy and insolvency, and evidence of 
insolvency ofily was given, the petition 
should be amended accordingly. 840 

Where a petition is verified by an attor- 
ney, the nonresidence of his principal 
should be alleged directly, and not by way 
of recital 148 

The authority of the agent who verifies a 
petition for a corporation petitioner must 
"be set forth in the body of the affidavit, or 
otherwise established 431 

The petition cannot be verified before a 
notary public 1052 



Page 

Receipt of money by the bankrupt from 
his debtor after filing of petition and serv- 
ice of injunction is a contempt, but such 
contempt is purged where the bankrupt aft- 
erwards turns over to the assignee all his 

assets yy? 

Acts of banlsruptcy. 

An assignment by an insolvent of all his 
property for the benefit of preferred cred- 
itors is an act of bankruptcy 88 

The fraudulent stoppage of payment of 
debts is ground of petition under the 
amendment of June 22, 1874 148 

A payment by an insolvent debtor of a 
percentage on claims of a part of his cred- 
itors which does not lessen the percentage 
which his other creditors will receive, is 
not a preference 473 

An insolvent who makes no defense to an 
action by a creditor, and does nothing to 

Erevent his obtaining a preference, suffers 
is property to be taken under section 39, 
Act 1867, and the law presumes that he in- 
tended to give a preference 1051 

Scliednle. 

A register may allow amendments to the 
schedules on the ex parte application of the 
bankrupts, at any time while the cause is 

pending before him 1052 

Adjudication. 

If the bankrupt neglects to move for a 
decree of bankruptcy, so that an assignee 
may be appointed, the creditors may move 
the court for that purpose 607 

On a voluntary petition by a member of 
a firm, the court has power to determine the 
question what persons constituted the firm. 38 

The adjudication will not be set aside 
after six years, on petition filed four years 
after a different decision in the state court.. 38 
■Warrant: Notice: Meeting of creditors. 

A warrant is beyond the power of the 
court, in so far as it commands the mar- 
shal to take possession of property which 
has been conveyed by the bankrupt before 
the filing of the petition 704 

Provisional warrant granted where the 
bankrupt remained in possession of his as- 
sets, and disposed of a portion of them, 
and expressed an intention of going abroad 
to adjust his foreign accounts ISO 

The proceedings will be set aside for the 
omission to publish notice of the first meet- 
ing of creditors in one of the papers desig- 
nated, and for irregularities in, and false 
return to, the warrant of the register. .. . 201 

If the petitioner does not appear at the 
time fixed in the order of reference, or with- 
in a reasonable time thereafter, excusing 

his delay, the petition may be dismissed 814 

Assignee— Appointment and removal. 

The choice of an assignee who resides 
out of the district will not be confirmed .... 849 

Where a single creditor appears at the 
first meeting of creditors, and proves his 
debt, he may choose the assignee 914 

The election of an assignee will be disre- 
garded where it was secured by his agree- 
ing to pay certain creditors their claims 
in full 138 

A creditor holding a mortgage as security 
held not entitled to vote on the difEerence be- 
tween its value, as stated by him, and the 
amount of the debt 436 

An assignee under the bankrupt law of 
ISOO cannot deny the authority of the com- 
missioners under whom he received the 

property of the bankrupt 110 

Certifying questions to court. 

Abstract question certified to the court 
in behalf of a person who is not a party will 

be returned without decision 770 

Property of "bankrupt — Wliat consti- 
tutes. 

A check deposited with a bank for collec- 
tion, against which the depositor is not al- 
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lowed to draw until payment, does not be- 
come the property of the bank, where it 

suspended before payment 847 

An agreement that the seller shall have 
possession of the property, so that he may 
apply its rent to the reduction of the pur- 
chase money, "does not prevent full title 
vesting in the purchaser's assignee. ....... 253 

— - Custody and control. 

On the adjudication, the register must re- 
ceive the surrender of the bankrupt's estate, 
and keep the property safely until it can be 
turned over to the assignee. 767 

One to whom stock is pledged to secure 
call loans need not obtain leave of court 
to sell the same, but he acts at his own 
risk 50, 51 

■ Exemptions. 

The members of a bankrupt firm in Penn- 
sylvania have no right to any of the part- 
nership assets as esempt property 152 

The same rule obtains in Arkansas 421 

The ajjsignee may designate a sum of 
mooey as "'necessaries," under section 14, 
Act 1867 887 

Property exempt, both by state and bank- 
rupt law, from levy and sale, cannot be sold 
after the owner has filed his petition in 
bankruptcy, although then levied on by a 
United States marshal 5 

The fact tbat the debtor is insolvent will 
not prevent a declaration of homestead under 
the California homestead act. (Reversing 
1123.) 1124 

The homestead in California is exempt 
from forced sale, though the insolvent own- 
er has devoted money which equitably be- 
longe'd to all his creditors to the payment of 
a debt which was a lien thereon. (Revers- 
ing 1123.) 1124 

The bankrupt court will- not order a re- 
assessment for mere excess of value, where 
a homestead has duly been laid off and al- 
lotted under the local law, and no fraud or 
irregularity is shown 199 

— Ziiens. 

An attachment on mesne process, where 
judgment was recovered and execution is- 
sued after petition filed, but before the de- 
cree in bankrupt(gr, lido, a valid lien. (Act 
1841.) 841 

Execution creditor delayed by an injunc- 
tion lidd entitled to a summary hearing 
after execution of the assignment 153 

Rights of lien creditors to proceeds of 
sale lieU superior to the lien for costs, fees, 
and general expenses in bankruptcy 314 

^■^ Sale. 

Application to sell real estate incumbered 
to its full value refused, with liberty to 
renew it if a sale was not effected, in a 
reasonable time, in a suit pending in the 
state court on a prior lien 156 

A bankrupt in possession of realty at the ^ 
time of its sale by the assignee, who there- 
after agreed with the purchaser to vacate 
on a certain day, holds as tenant under the 
purchaser, and a petition will not lie by the 
assignee for delivery of possession 181 

The purchaser of property on a sale by 
the assignee without order of court is en- 
titled to rents and .profits from the day of 
sale, and not from the date of its confir- 
mation : 253 

On petition by mortgagees in a foreclo- 
sure proceeding to set aside an injunction 
issued by the bankruptcy court, lidA that the 
register should be authorized to sell the 
property free of incumbrances, and receive 
the proceeds subject to order of court 436 

Proof of delits. 

A debt accruing after the commencement 
of the proceedings, but before the adjudi- 
.<:ation, is provable 1136 
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Interest accruing after the adjudication 
is not provable 134 

But a secured creditor may apply the pro- 
ceeds of his security to the principal and 
interest of the debt until paid, when so stip- 
ulated in his contract 134 

Solicitors of a voluntary bankrupt, who 
advance expenses to enable him to obtain 
his discharge, are not entitled to relief, for 
such expenses or their services, against his 
assets 178 

A debt, barred by the statute of limita- 
tions in the state where the bankrupt re- 
sides, is not provable in bankruptcy against 
his estate by a. creditor resident in another 
state, even though not barred by the stat- 
utes of that state 488 

Nor is such debt revived by the entering 
of it on the schedule of the bankrupt's lia- 
bUities ". 488 

The holder of a note, who receives pay- 
ment from the maker before submitting 
proof against the estate of the indorser, 
can only prove for the balance; otherwise 
where he receives payment after the affi- 
davit is filed 606 

Debts due to creditors residing within the 
district where the proceedings are pending 
must be proved before a register of- the dis- 
trict. A commissioner of the circuit court 
cannot take such proof , . 194 

A deposition in support of a claim is not 
properly a proof of a debt. 194 

A secured creditor allowed to withdraw 
his proof of debt on petition setting forth 
his prior ignorance of its effect 762 

After leave granted to amend proofs of 
debt, lidd that they could not be with- 
drawn 290 

Payment of detts: Priority j Dividends. 

Interest on claims proved allowed from 
the filing of the petition to the date of pay- 
ment, where the estate was sufficient 154 

A single creditor proving his debt is en- 
titled to be paid in full; the surplus, if any, 
being distributed among creditors admitted 
by the bankriiot, but who have failed to 
prove their debts 914 

Rights of holders of bills drawn against 
factor on consignment of goods, where 
both principal and factor became bankrupt. 606 

The United States have priority over all 
other claimants 669 

An agent of the United States in Eng- 
land cannot, by conforming to the bankrupt 
laws there, lessen the priority established 
in favor of the United States here 669 

The claim of a father for the services of 
his minor son, hdd entitled to a prefer- 
ence under § 28, Act 1867 705 

Attorney's claim for services in defend- 
ing a suit prior to the bankruptcy is not en- 
titled to priority 420 

Attorney's claim for services in preparing 
the petition and schedules, and filing the 
same, is not entitled to priority 420 

Security for the payment of a note, by 
way of a deed of trust, given on the prop- 
erty of the wife, by the husband and wife 
jointly, lidd. security, within the meaning 
of the act 697 

Attaching creditors lidi, entitled to only a ^ 
ratable part of their debt with the other 
creditors, under Act 1800, § 31 555 

Examination of 1)ankmptj etc. 

•The granting of a discharge is not a good 
objection against an examination under § 
26, Act 1867. : : 975 

The wife of a bankrupt, attending under 
an order, and being examined as a witness, 
is entitled to witness and travel fees, cal- 
culated according to Act Feb. 26, 1853, § 3. 4 

Witnesses are entitied to attendance fees 
for adjourned days, or to travel fees for 
going to and from home during adjourn- 
ments • 4 
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Costs: Fees: Disljursements. Page 

Costs are not allowed to either party 
where, on new evidence, on appeal to the 
circuit court on a trial of objections to a 
discharge, the verdict is changed in favor 
of the bankrupt 106 

Kegister entitled, under general order No. 
30, to §5 for each day's service under order 
of court. 311 

The bankrupt is liable for the costs of the 
register on an examination by contesting 
creditors on his proposal of a composition. . 5 

The fee and mileage for serving the order 
to show cause, and the copy of the petition 
in involuntary bankruptcy, cannot be char- 
ged for each 1057 

Proper charges for caring for and inven- 
torying the bankrupt's property 1057 

Register's decision disallowing a charge 
for a watchman, on the ground that no 
watchman was necessary, reversed 520 

Additional allowances should not be made 
to the marshal, under § 47, Act 1867, unless 
it appear that he performed something be- 
yond bis ordinary duties 520 

Assignee held not entitled to allowance for 
fees of counsel employed by the bankrupt 
for services, beneficial to the estate, ren- 
dered before his appomtment 317 

The landlord is entitled to reasonable com- 
pensation for the time leased premises are 
occupied by the officers of the court 317 

Discharge— Proceedings to o"fatain. 

A discharge cannot be granted on the 
death of the bankrupt pending the proceed- 
ings, where he has not taken the oath re- 
quired by § 29, Act 1867 115 

Section 9 of Act June 22, 1874, dispensinsr 
with consent of creditors, applies to pend- 
ing cases 40 

— Opposition: Acts barring. 

Discharge refused on specification of ob- 
jections showing a transfer made in contem- 
plation of bankruptcy more than 10 months 
before petition filed 445 

An allegation of a consignment to one out 
of the district, in contemplation of bank- 
ruptcy, and with intent to keep the property 
from the assignee, held a sufficient charge 
of a removal of the goods from the district 
with intent to defraud creditors 380 

Vague and general specifications reciting 
fraud, etc., will not be allowed 463 

When the specifications are not sustained 
by the proofs, a discharge will be granted 
whenever the register shall certify that the 
bankrupt has conformed to the require- 
ments of the bankrupt law 611 

The fraudulent preference or transfer 
which will bar a discharge must be such 
as is denominated a fraud by the terms of 
the law, and particularly described in sec- 
tion 35, Act 1867 572 

It is a concealment, within section 29, 
Act 1867, for the bankrupt, having knowl- 
edge of the existence of his books, and of 
their place of deposit, to refuse to give them 
tQ his assignee, and to deny their existence- . 380 

Failure of the bankrupts to enter on their 
books several transfers of property, made 
about the time their affairs became embar- 
rassed, will, in the absence of a sufficient ex- 
cuse, prevent a discharge 3 

The absence of a cash book, is no ground 
of refusing a discharge where the cash re- • 
ceipts and payments may be shown from 
other books ; 445 

An omission to write up books for a rea- 
sonable time while they are wanted in court, 
the accounts being kept on slips of paper 
ready to be inserted in their proper places, 
is not a failure to keep the books 380 

Otherwise, of an omission without excuse, 
or for an unreasonable time, or a failure to 
procure new books if the old books are lost.. 380 
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It is no excuse for failure to keep protier 
books of account that the fault was wholly 
with the debtor's bookkeeper 380 

Scope and effect. 

Money collected by an agent under an 
agreement to account and pay over the pro- 
ceeds monthly to his principal is not a debt 
created in a "fiduciary character." 79 

Froliibited or fraudulent transfers. 

If an insolvent give a mortgage to a cred- 
itor who has reasonable cause to believe him 
insolvent, the fraud upon the bankrupt act 
is complete as to both 271 

Insolvency which renders the transfer 
void under section 35 is a condition of fact, 
not of belief 271 

The question as to the creditor is whether 
he "had reasonable cause to believe" the 
debtor insolvent, not what he did believe. . 271 

The word "knowledge" in section 35, as 
amended June 24, 11874. means actual 
knowledge, as contradistinguished from con- 
structive knowledge 831 

A person having notice of such a state of 
facts in regard to the financial affairs of the 
banknipt as in law constitute insolvency 
must be presumed to have actual knowledge 
that a transfer, etc., is a fraud upon the 
bankrupt act 831 

A person, being a merchant or trader, is 
insolvent when unable to pay his debts as 
they mature in the ordinary course of busi- 
ness 831 

A person will be held insolvent only when 
he fails to meet his debts according to the 
general custom of the place of his business.. 271 

Question of insolvency of a Virginia so- 
ciety which was a bank of discount, deposit, 
and circulation, and had suspended during 
the Civil War, and thereafter undertook no 
other business than the liquidation of its 
affairs, should not be considered as if the 
society had been a trader, merchant, or 
bank 531 

Papers in the form of checks on such 
bank, bought and sold in the public market, 
and used for the purpose of set-off, held not 
checks in the commercial sense 531 

Persons who sell such papers are not re- 
sponsible to 'the assignee of the society for 
the amounts stated in dollars on their face 531 

The fact that the debtor had sold his 
stock of goods, had been refused extensions 
of credit, and was being pressed by his 
creditors, held to constitute reasonable cause 
of belief of insolvency 271 

Transfers of property are not void under 
Rev. St. § 5128, where it is proved affirm- 
atively that the persons who effected them 
with the debtor had no intention of obtain- 
ing a preference, or the debtor of giving it. 531 

Wheiji a secured creditor takes goods in 
fair exchange for the security, the transac- 
tion is not in fraud of the act 286 

Shipments of cotton, after the insolvency 
'of the shipper, to commission merchants 
who made advances thereon, held not a pref- 
erence 654 

A mortgage executed more than four 
months before the filing of the petition can- 
not be set aside as a preference 226 

A judgment taken with an intention to 
receive the entire estate for an equal dis- 
tribution among the creditors, by a creditor 
who held overdue paper of the debtor, and 
was informed that they were hard pressed, 
held a fraudulent preference 654 

A bill of sale with a lease back to the 
seller, containing an agreement by him to 
buy back the property at a fixed price, be- 
ing unrecorded, held fraudulent as to credit- 
ors 121 

The sale by the bankrupt of 6 out of 20 
specific bonds, of like character and value, 
in the hands of a bailee, held valid as 
against his assignee 362 
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The giving of a note payable one^ day 
after date, with cognovit to confess Dndg- 
ment, to a creditor, witli knowledge of m- 
solvepcy, held a fraudulent preference, and 
the judgment and all proceedings thereunder 

were nullities .• • • °^* 

A chattel mortgage invalid as against 
creditors, under the state law, under which 
the mortgagee took possession at a time 
when he had reasonable cause to believe the 
debtor insolvent, held invalid as against the 

a" seizure of an insolvent debtor's prop- 
erty on execution within four months of his 
bankruptcy proceedings, by a creditor hav- 
ing reasonable cause to belieye the debtor 
insolvent, held a fraudulent preference 772 

Suits and proceedings in relation to tlie 
estate. 

The circuit courts have concurrent juris- 
diction with the district courts of all ac- 
tions by an assignee against persons claim- 
ing an adverse interest in the estate of a 
bankrupt • • 2SB 

No suit by an assignee for a sum esceed- 

inK S500 can be prosecuted in a state court. 

(Act June 22, 1874, § 2.) 286 

. Tllte objection that there was no direction 
from the bankrupt court to bring the suit 
cannot be first raised in the appellate court 286 

The assignee represents both the bank- 
rupt and his creditors, and he can contest 
claims and rights of property which the 
bankrupt cannot contest • • • 121 

Where the petition in bankruptcy was 
filed before the amendment of June 22, 
1874, a bill to set aside a fraudulent trans- 
fer must allege that the transfer was made 
with knowledge of defendant that it was 
fraudulent • • . • . . • • • • • • • 1 

The amendment of June 22, 1874, does 
not affect cases commenced before Decem- 
ber 1, 1873, nor does the repealing clause 
affect suits by assignees then pending 373 

Congress did not intend to validate con- 
tracts void under the original act, or to 
affect contracts theretofore made, or the 
substantial rights of parties acquired under 
the original law • • • • ^"^3 

A preference to a creditor cannot be set 
aside unless an adjudication in bankruptcy 
is had within the time limited by the act. . 369 

The rule of the local statute that the lim- 
itation dops not begin to run till the fraud 
is discovered has no application to such case 369 

The four-months limitation, in the case 
of a secret deed of trust intended as a pref- 
erence, does not begin to run until the deed 
is recorded 624 

In the case of a transfer of property to 
hold in trust for certain uses, and to become 
absolute under certain conditions, held, that 
limitation did not commence to run until 
tiie title became absolute. 777 

The assignee in bankruptcy may maintain 
a suit to set aside a general assignment by 
the bankrupt for his creditors, made with- 
in three months of the filing of the petition 
in bankruptcy 490 

The bankrupt is not a necessary party to 
such suit 490 

On a bill to impeach a transaction as 
void under Bev. St § 5128, the court is not 
concluded by the order of adjudication de- 
daring the transaction to have been an act 
of bankruptcy 331 

A creditor who has proved his claim in 
bankruptcy may withdraw the same, and 
plead it as an offset, in a suit brought by 
the assignee against him. (Rev. St. §§ 

5073, 5105.) 539 

Certificates of indebtedness held against 
the bankrupt payee of a note held subject 
to offset at tlieir market value at the ma- 
turity of the note 539 
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The declaration in sn action by the as- 
signee to set aside a transfer as in violation 
of the act must set out the facts to show 
its illega:lity 286 

In an action by the assignee to recover 
properly fraudulently transferred, the value 
of such portion as is exempt from execution 

must be deducted before judgment 88 

Revie-w. 

Appeals from the district to the circuit 
court are regulated by § 8, Act 1867, and 
general order 26 • 880 

An order vacating an adjudication of 
bankruptcy made at the former term cannot 

be revised on appeal 199 

Arrangement •with, creditors. 

Act June 22, 1874, does not require a 
written proposition from the bankrupt pre- 
ceding the notice to creditors,- to lay the 
foundation for their acceptance or rejection 
of a composition , 771 

A debtpr can make a composition under 
Act June 22, 1874. § 17, though, by reason 
of preference or otherwise, he would not be 
able to obtain his discharge 771 

Creditors receiving their respective shares 
of a composition are not bound to see that 
other creditors receive their shares 367 

Refusal or neglect to sign a petition for 
a composition by one of the partners, un- 
less fraudulent, will not render the proceed- 
ing invalid as against the other partners. .1148 

Resolution of composition passed by the 
requisite number of creditors, but opposed 
by two creditors who, prior thereto, suc- 
.cessfully opposed a discharge, held, should 
not be confirmed. 446 

When an application is made to set aside 
a composition once recorded, and to proceed 
in bankruptcy, notice should be given to all 
the creditors, as well as to the debtor 367 

Irregularities which are the effects of mis- 
take, and not of fraud, are not fatal to the 
validity of the proceedings 1148 

When a composition, partly carried out, 
is set aside, all acts which have been reg- 
ularly done in pursuance of the resolutions 
are valid, and the assignment to an assignee 
should contain a proviso to that effect. . . . 367 

BANKS Ain> BAI3KI]SrG. 

An attachment of funds of a national 
bank on deposit in another bank, after one 
of its circulating notes has been duly pro- 
tested for nonpayment, will not create a 
lien, as against a receiver subsequentiy ap- 
pointed 727 

Stockholders held liable, as principals, to 
redeem dishonored bank bills, under the 
charter provision that their persons and 
property shall be at all times bound for such 
redemption '. 795 

BILLS, NOTES, AUTO CHECKS. 

See, also, "Guaranty." 

Validity. 

No matter how illegal or immoral the 
consideration of a note or bill may be, it is 
valid in the hands of a bona Me holder for 
value, unless made absolutely void by stat- 
ute 795 

Notes, bills, or other securities issued in 
aid of the war of the Rebellion are valid in 
the hands of a bona fide holder for value. . 795 

Any instrument issued in violation of an 
act prohibiting a bank from issuing any bill 
or note not payable on demand, and without 
interest, under a penalty, is void 898 

An acceptance of such a draft, or an 
agreement to indemnify the person who 
signed it, is void 898 

An action will not lie on a note given for 
the purchase of a ticket in a lottery pro- 
hibited by law ." 878 
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Negotiability. ^age 

To be negotiable, a note must be for the 
payment of money, in a sum certain, subject 
to no conditions. A note payable in "New 
York funds, or their equivalent," is not ne- 
gotiable 766 

On a promissory note given in New York, 
payable at Detroit, with the current rate of 
exchange on New York, the rate of ex- 
change may be recovered 98 

Indorsement and transfer. 

A duebill payable to order or bearer is as- 
signable, and may be assigned by an agent. . 32 

A note assigned after its maturity leaves 
all equities opened between the original par- 
ties 133 

Possession of a note payable to bearer is 
prima facie evidence of right, and the holder 

may sue in his own name 308 

Payment. 

The possession by the payee of a time 
draft, unaccepted and uncanceled, is not 
prima facie evidence that he has paid it. • . . 434 

The circumstance that a draft does not 
bear the customary *'Paid" stamp of the 
bank, nor appear on its books to have been 
paid, may be considered by the jury in de- 
termining the question or payment 434 

Release or discharge of indorser. 

A release of a remote indorser by the 
holder of a note is a discbarge of the subse- 
quent indorsers 881 

Actions on. 

A plea setting up fraudulent representa- 
tions in defense to a note should allege all 
necessary incidents of time and circum- 
stance, and that the nore was given in reli- 
ance thereon 96 

A plea of failure of consideration, in de- 
fense to a note, should distinctly allege the 
actual consideration, and that tiiere was 
never any other 96 

The words "without offset," in common 
use on the face of negotiable paper, will not 
prevent an offset, as between the maker 
and payee 539 

An order written" by the agent of the 
drawee, on the back of a bill, to another 
person, to pay it, Jteld evidence of the 
drawee's acceptance of the original bill... 584 

The rate of interest and damages which 
the drawee of a bill is to pay ex mora is 
governed by the law of the place where the 
bill is drawn 1021 

Bills of Lading. 

See "Admiralty"; "Affreightment"; "Carriers"; 
"Demurrage"; "Shipping." 

Bonds. 

See "Municipal Corporations"; "Principal and 
Surety"; "Railroad Companies." 

BOUNDABIES. 

See, also, "Grants." 

A map which has governed in the sale of 
lots, and has been treated for many years 
by the proprietors and purchasers as the 
original map, is admissible to prove bound- 
aries 553 

The remarks, however, made on the map 
by the proprietor, are not evidence , . 553 

BoTinties. 

See. "Fisheries." 

CABELERS. 

See, also, "Affreightment" ; "Average"; "Char- 
ter Parties"; "Demurrage"; "Shipping." 

A railroad company is bound to construct 
platforms for the safety, rather than the 
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convenience, of its passengers, and is bound 
to the highest degree of care and skill in 
such construction .' 522 

A passenger not rightfully in a certain 
position cannot complain of the absence of 
the proper safeguards 921 

A passenger cannot recover for injuries in 
an accident caused by the negligence of the 
carrier's servants, if he was in a position 
where a prudent man would not have been. . 921 

A railroad company carrying passengers 
on freight trains is under the same obliga- 
tion to carry them safely as if they were 
on regular passenger trains 921 

A passenger who, by concealment, at- 
tempts to get valuable articles carried with- 
out paying the extra rates charged therefor, 
cannot recover in case of loss 1055 

If the carrier, with knowledge of the fact, 
carries such article as extra baggage, on 
paying the usual charges therefor, it is lia- 
ble for a loss 1055 

A can'ier, in the absence of special con- 
tract, may demand and recover a reasonable 
sum as freight for the transportation of 
merchandise, and no more 736 

Evidence of charges for freight two years 
previous to the charges in controversy, for 
like freight, lidd competent upon the ques-^ 
tion of their reasonableness 736 

Delivery is completed when there is noth- 
ing left to be done to finish the transporta- 
tion 240 

Bach member of a connecting line of car- 
riers who receives goods for shipment un- 
der a through bill of lading is liable for 
damage, on whatever part of the line re- 
ceived 571 

Both the carrier and the insurance com- 
pany are responsible to the owner or con- 
signee, and in case of loss the owner or 
consignee may elect against which he will 
proceed 240 

An insurance company which has paid the 
loss may recover against the carrier, on 
showing negligence 240 

"The measure of damages for the refusal 
to transport goods at an agreed price is the 
difference in value of the same at the ports 
of shipment and delivery, less the agreed 
freight, and other necessary charges of 
transportation 736 

The measure of damages for not trans- 
porting unmanufactured lumber intended 
for specific manufacture by the owner is 
the price that the same would bring at the 
place of delivery when so manufactured, 
less its cost, including transportation, with 
interest from the time of the refusal to so 
transport the lumber 738 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; "Aver- 
age"; "Demurrage"; "Shipping." 

Where the charter contains no stipula- 
tion as to time of arrival at port of loading, 
the shipper takes the risk of detention by 
any superior force which the vessel could 
not overcome 228 

Arrival at the port of loading after the 
season of shipping had gone by, caused by 
unusual delay, will not release the charter- 
er, in the absence of fault of the master or 
owner 228 

The omission to remain at the port of load- 
ing the number of lay days stipulated, where 
the master was informed that the cargo 
would not be furnished, will not bar a claim 
under the charter 228 

In computing the damages for refusal to 
furnish a cargo, the court took into consid- 
eration the failure of the master to inform 
the charterer of a delay en route for re- 
pairs 228 
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A guaranty of eight feet of water "at 
the place of loading" JiM to mean eight feet, 
or at least a sufficient depth to enable the 
vessel to perform her voyage, at the place of 
loading, and thence to the open sea. ...... byi 

An error in judgment on the part of a 
master not shown to be incompetent in re- 
spect to the navigation of the vessel, will 
not render the owners liable for its conse- 
quences ••••:;••:: :,*, ^°^ 

A deduction from the monthly hire will 
be made, where the voyage has been pro- 
tracted by reason of the insufficiency of the 
sails etc ;• ■'•"" 

Tlie departure of the consignee named in 
a charter-party from the port of destination 
constitutes no waiver of the contract o\))) 

The master of a vessel chartered to pro- 
ceed with a cargo to a certain port, and dis- 
charge the same as directed by the com- 
mander of a fleet of war vessels, learned en 
route that the fleet had left the port badly 
shattered. Held, that freight was not re- 
coverable as for a partial performance syy 

The risk and danger of losing the cargo m 
attempting to perform the voyage may _be 
shown, in answer to a claim of damages for 
breach of the contract oyy 

There is no lien upon the vessel for the 
performance of a contract of affreightment 
until a lawful contract of affreightment is 
made, and the property shipped in pursu- 
ance thereof '*^* 

CHATTEL MOBTGAGES. 

See, also, "Bankruptcy"; "Pledge." 

A bill of sale, with a lease back, contain- 
ing an agreement of the seller to buy back 
the property at a fixed price, will be con- 
strued as a mortgage 1^1 

In Illinois, recording a chattel mortgage 
in which material changes have been made 
since its acknowledgment gives it no addi- 
tional validity. : • '^ 

A clause constituting the mortgagor agent 
of the mortgagee to sell the goods and ac- 
count for their proceeds does not render the 
mortgage fraudulent on its face o<y 

The retention of possession of the prop- 
erty by the mortgagor after condition bro- 
ken will not affect the validity of the mort- 
gage as between the parties. 2S6 

The title of the mortgagee becomes ab- 
solute after condition broken, and where he 
takes possession the debt is satisfied to the 
extent of the value of the property at the 
time he took possession ... lo* 

A subsequent agreement to deliver tbe 
mortgaged property to the mortgagor on 
his giving security to sell the same and ac- 
count for and pay over the proceeds, hdd a 
substitute for the mortgage o7b 

Cloud on Title. 

See "Quietmg Title." 

COLLISION. 

See, also, "Admiralty"; "Pleading in Admiral- 
ty"; 'Traefice in Admiralty." 

Rules o£ navigation. 

The local rules of navigation established 
by general usage must be observed 172 

A Louisiana law adopting regulations as 
to the navigation of the Mississippi river 
cannot affect vessels engaged in carrying on 
commerce between that and other states.. 172 

A steamboat carrying the mail is bound 
by the same laws and rules of navigation 
that govern other steamers. 425 
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The vessel on the privileged tack will not 
be hdd in fault for keeping her course, un- 
less it appear that there was time, -after the 
risk^ was apparent, to avoid the collision, 
by changing her course; and a failure in 
extremis will not be lield a fault. (Revers- 
ing 849.) 8o4 

Bet^reen steam, and sail. 

The sail vessel must keep her course, and 
the steamer must keep out of her way. . . 214" 
• It is the duty of a steamer to avoid get- 
ting into such close proximity to a tacking 
vessel that a change of her tack might 
cause a possibility of danger 834 

A steamer will be Md in fault for ap- 
proaching so near a sail vessel as to create 
a reasonable apprehension of danger of col- 
lision by the latter, and involve an errone- 
ous maneuver in the moment of peril 425 

Between steam vessels. 

Where two ships under steam are cross- 
ing, so as to involve risk of collision, the 
ship which has the other on her starboard 
side shall keep out of her way 462 

The not slackening of speed by the vessel 
bound to observe such rule, condemned; 
and the keeping of her course by the other 
vessel, approved • 462 

Embarrassment by proximity to vessels 
at anchor is no excuse for not observing the 
rale requiring the vessel on the port hand, 
on a crossing course^ to keep out of the 
way, where there is no justification for be- 
ing in such proximity 449, 462 

Vessels moored, etc. 

Injury to a vessel properly moored at 
the side of a wharf, by collision with an- 
other, is prima facie evidence of fault in 
the latter 1047 

The burden of proof is on the moving ves- 
sel to show that the collision was caused . 
without its fault 236 

Tugs and tows. 

A boat towed astern, steered with her 
own helm, who sheers and comes into col- 
lision with a passing tow, has the burden of 
showing that the sheer was caused by some 
fault of the part of her tug 1195 

The owners of a tow which is under the 
exclusive direction of the master of the tug 
are not liable for damages caused by col- 
lision occurring through negligence in the 
navigation of the tug 1018 

Both tug and tow are liable where the in- 
jury would not have occurred had -a second 
tug been employed 1045, 1047 

An agreement by the tow to assume all 
risk Tvill not relieve the tug from liability 
to a third party for injury caused by a col- 
lision with the tow caused by inability of 
W.& tug alone to control the tow 1045 

River and harbor navigation. 

A descending boat on the Mississippi riv- 
er, when apprehensive of a collision, should 
stop her engine and float, leaving the as- 
cending boat to choose the best mode of 
avoiding her 172 

Speed: Fogs, 

In a fog a steamer should be under such 
control tliat, when apprised by the regular 
signal of the neighborhood of a sail vessel, 
she can slow or stop in season to ascertain 
the position and course of the latter, and 
take suitable measures to avoid her 400 

The presumption of fault is conclusive 
against vessels sailing with too much can- 
vas in a fog in fishing waters, and colliding 
with vessels at anchor, where there is no 
vis major 100 

A steamer meeting a sail vessel in a fog 
will be Jidd in fault in changing her course 
in ignorance of the latter's position, in- 
stead of stopping and reversing 395 
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Steamer lield in fault in maintaining a 
speed of eight miles an hour on the river 
St. Clair, on a very dark night 214 

Iiights, signals, etc. 

A vessel under way, with wind abaft the 
beam, must show a white light, under the 
act of 1849, as a vessel "going off large." 214 

Signal lights hung on either side of the 
boat, on nails driven into the nosing of the 

hurricane roof, held not proper lights 944 

Iiookouts, oSicers, etc. 

The master who went below after hearing 
the whistle of an approaching steamer held 
in fault 944 

The fact that a bark has but one man at 
her wheel in a fog is no proof of negligence 
or want of seamanship 451 

A steamboat, in the nighttime, navigat- 
ing the waters of a bay or river, must al- 
ways have a lookout who, for the time, has 
no other duty or occupation 423 

The master is not a proper lookout 944 

The man blowing the fog horn on a sail 
vessel is a proper lookout 451 

The pilot house of a steamer, in the 
nighttime, is not a proper place for a look- 
out 944 

The failure of the lookout of a steamer 
to report a vessel, when discovered, held 
negligence, though the master and pilot 
were on the bridge 449 

The lookout of a vessel will be held in 
fault in leaving his post after reporting the 

light of another vessel 849 

Farticnlar instaiiees of collision. 

Between two steamers on the Ohio river, 
involving mutual fault as to lights, look- 
outs, etc 944 

Between steamer comine into New York 
harbor and steam elevator on her starboad 
hand, where the former's claim that the 
presence of vessels at anchor prevented her 
porting was not sustained 449, 4G2 

Between bark closehauled and steamer at 
sea in a fog, where the bark's horn was 
not heard, and the steamer was held liable 
for excessive speed 451 

Between schooner closehauled and schoon- 
er sailing free in Chesapeake Bay, where 
the latter was held in fault for not keeping 

away 1039 

Procedure. 

Proof of title to the injured vessel may 
be given after trial §49 

The testimony of those on board a moving 
vessel, as to her maneuvers, is more relia- 
ble than that of persons aboard the ap- 
proaching vessel , 214 

The testimony of the witnesses on board a 
sail vessel, as to the direction of the wind, 
Jidd more reliable than that of witnesses on 
board the steamer with which she came in. 

collision 395, 451 

Rule of damages. 

Damages for the loss of a cargo are lim- 
ited to its prime cost, together with all 
charges, premiums for insurance, etc., with- 
out any allowance for expected profits 598 

The rule of damages for delay while un- 
dergoing repairs is the amount the vessel 
would have produced for chartering in the 
business in which she has usually been em- 
ployed 643 

There can be no recovery for delays 
caused by storms, or by ice or obstructions 
in the harbor or river where a vessel may 
be, after necessary repairs are made 643 

Where a decree against two vessels does 
not apportion the damages, and it appears 
that one stands in the relation of surety to - 
the other, libelant will be required to first 

issue execution against the latter 1050 

Division of damages. 

In case of mutual fault, the loss must be 
divided 423 



COMPOSITIOiarS. P^se 

See, also, "Bankruptcy." 

A composition with creditors, fair upon 
its face, but in fact fraudulent as to part 
of them, can be set aside only by the cred- 
itors who are wronged. 369 

Comproroise. 

See "Bankruptcy"; "Composition"; "Payment'* 

CONSTITUTIOlSrAL LAW. 

See, also, "Statutes." 

The fifth amendment to the constitution 
is not applicable to state legislation 33 

A state has no power to regulate com- 
merce extending beyond its jurisdiction; oth- 
erwise as to commerce beginning and end- 
ing within the state 172 

Interest is not a subject of common-law 
right, and a state statute allowing an 
abatement of interest which accrued during 
the Civil "War does not impair the obliga- 
tions of contracts 541 

Persons in office, by lawful appointment 
or election, before the promulgation of the 
fourteenth amendment, were not removed 
therefrom by the direct and immediate ef- 
fect of the prohibition to hold oflSce contain- 
ed in section 3, and they could continue to 
perform their official functions until con- 
gress should act 7 

coifTiisrcrAKCE. 

"Want of preparation of the attorney, 
from attention to other necessary matters, 
is no ground for continuance 390 

Failure to give security for costs is no 
ground for continuance, where it has not 
been demanded within a reasonable time. . S81 

CONTRACTS. 

See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser," 

All wagers are not void, but all gaming 
contracts are 491 

Instruments executed abroad, as the 
foundation of sealed instruments in this 
country, must be under seal 530 

There is no breach of a contract to build 
a boat with plank to be delivered by the 
other party at either of two places, until 
the plank is delivered. . ." 690 

The omission to designate the place of de- 
livery between the points stipulated will 
not prevent the other party from making 
delivery at any convenient point he may se- 
lect between the points stipulated, in dis- 
charge of his contract to deliver 698 

A party does not waive his rights, in ac- 
cepting a proposition which the other par- 
ty afterwards refuses to carry out 1181 

Delay incident to the badness of the 
roads is within the agreement to transmit 
money through express 306 

Conversion. 

See "Trover and Conversion." 

COPYRIGHT. 

A person who accompanied a government 
expedition, upon the understanding that all 
sketches and drawings he might make were 
to be the exclusive property of the govern- 
ment, where the same, upon his return, 
were incorporated in his report, and pub- 
lished for distribution, held not entitled to a 
copyright therein 1031 
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See, also, "Banks and Banking*'; "Insurance'; 
"Marine Insurance"; "Municipal Corpora- 
tions"; "Railroad Companies"; 'Receivers." 

Tliere can be no eoi"porate existence by 
prescription 

In Ohio, a corporation cannot be created 
or authorized except in pursuance of a gen- 
eral statute 

In Ohio there can be a corporation de 
facto, only when a corporation de jure con- 
tinues in the exercise of its functions after 
a forfeiture or other extinguishment of its 
franchises 'A'" 

A certificate of incorporation, in Ohio, 
filed without seals to the name of the cor- 
porators, is a nullity. 

Subscribers to stock upon which pay- 
ments are due, made defendants with the 
company in a suit by a creditor, may set 
up the defense that the certificate of in- 
corporation is a nullity, for want of seals 
annexed to the names of the incorporators.. 

A corporation cannot, in general, transfer 
its franchise; but, where a mortgage of a 
franchise by a corporation has been rec- 
ognized as valid by the legislature, it is 
good between the parties -. 

Under the Missouri statutes, the reme- 
dy of a judgment creditor of an insolvent 
manufacturing and business corporation to 
enforce the personal liability of stockhold- 
ers is by suit, and not by motion 

A condition that the creditor shall sue 
the corporation within one year after the 
debt becomes due is not fulfilled by the 
commencement of a suit within such time 
in the state court, in which the creditor 
took a nonsuit, followed by a suit in the 
federal court more than a year after the 
debt fell due 

A special remedy given by statute against 
stockholders, for the debts of the corpora- 
tion, held exclusive of all other remedies, 
legal and equitable 

A plea, to a suit against the officers and 
the corporation for dissolution for malfea- 
sance, that by the statutes of the state a 
court of equity could dissolve a corporation 
only under certain specified circumstances, 
which did not exist in this case, held good.. 

A bill against a corporation and its offi- 
cers, alleging malfeasance, etc., and pray- 
ing dissolution, may be amended, as to the 
prayer, so as to prevent a continuance of 
the breach of trust, and to compel an ac- 
count 

When a stockholder will be allowed to file 
a bill in his own name in behalf of all 
stockholders, making the corporation a de- 
fendant, to compel its officers to account for 
breach of official duty, or misapplication of 
corporate fund 

Where the bill sets out acts ultra vires, 
which are frauds on the stockholders, plain- 
tiff need not aver an application to and re- 
fusal by the corporation ^ or its officers to 
bring the suit '. 

Such request and refusal need not be 
shown where the corporation is under the 
control of defendants, who must be sued. . 

The joinder of a person who is not a 
stockholder is good ground of demurrer to 
the whole bill 

A person who has no shares standing in 
his name on the books is not a stockholder, 
though he holds certificates which he has 
purchased from others, in whose name they 
stand, and the corporation has wrongfully 
refused to allow a transfer , 

It is not necessary that directors against 
whom no relief is asked should be made 
parties, although the bill prays for an in- 
junction against the corporation and for a 
receiver 
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A state statute prohibiting nonresident 
corporations from removing suits into the 
federal courts having been declared uncon- 
stitutional, a provision requiring revocation 
of a license of a corporation applying for a 
removal falls with it, and the federal court 
may restrain a forfeiture thereunder 702 

COSTS. 

See, also, "Bankruptcy." 

A mere attempt to negotiate a compro- 
mise of a claim at an amount specified, un- 
accompanied with a tender or direct offer 
to pay such amount, does not operate as an 
equitable bar to costs 948 

The right of the prevailing party to costs 
is recognized by the rules of the supreme 
court and acts of congress 818 

Under Judiciary Act 1789, § 34, the rights 
of the parties to costs will be settled by the 
laws of the state, when not specially pro- 
vided for by congress 818 

A libelant in admiralty, for services on 
board a vessel on the Hudson river, cannot 
recover costs, where less than $50 is »in 
demand, and he had a clear remedy, known 
to him, in the local courts, the burden of 
showing which is on claimant 585 

A third person claiming property seized 
on execution has the burden of proof, where 
an interpleader is directed, and he cannot 
require the plaintiflE in execution, though a 
nonresident, to give security for costs .... 7T 

A docket fee oiE$20 to the proctor is tax- 
able under Act Feb. 26, 1853, § 1, on a 
final disposition by the court of a cause on 
the calendar 910 

So hdd in a ease where an appeal in ad- 
miralty was dismissed, with costs, for ir- 
regularity, without being heard. 910 

Expenses of printing and translating tes- 
timony are not taxable by defendant, where 
the bill is dismissed 490 

In a suit for the infringement of a pat- 
ent, copies of plaintiff's models and papers, 
which he is not obliged to produce, when 
obtained by defendant, are proper items of 
costs ,• • 818 

Act March 1, 1793, allowing parties the 
same compensation for travel, attendance, 
and attorney's fees as is given in the state 
courts, lidd not now in force 818 

Witnesses are entitled to travel "from 
the places of their abode," though beyond 
the line of the state, unless otherwise 
agreed by the parties 818 

Counties. 

See, also, "Municipal Corporations." 

COURTS. 

See, also, "Admiralty"; "Bankruptcy"; "Equi- 
ty"; "Justices of the Peace"; "Maritime 
Liens'.'; "Kemoval of Causes." 

In general. 

Courts of limited jurisdiction can only ex- 
ercise their powers in the cases and in the 

mode prescrioed by the legislature. 686 

Comparative antliority of federal and 

state courts: Process. 

Where two courts have concurrent juris- 
diction, the one which first obtains actual 
jurisdiction of the parties and subject-mat- 
ter may proceed to final adjudication 168 

The pendency in the state court of a suit 
to determine priority between two liens will 
not prevent the federal court from assum- 
ing jurisdiction on a general creditor's bill 
to determine priorities as between all lien 

holders 889 

Pederal conrts — Jurisdiction in general. 

Where there is an actual sale and trans- 
fer of the subject-matter of the suit, the 
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fact that it was made for the purpose of 

giving jurisdietion is immaterial 882 

The federal courts have jurisdiction in 
contested elections of state ofEcers only 
where the title to office arises out of the 
denial of the right to vote to citizens on 
account of race, color, or previous condi- 
tion of servitude 649 

Grounds of jnrisdiction. 

Where the question of copyright is mere- 
ly incidental to a dispute about a contract 
for the original composition of a literary 
work, a federal court will not entertain ju- 
risdiction S85 

The rule that the bolder of a negotiable 
note may sue thereon, although he has no 
interest therein, is not applicable when the 
question of jurisdiction is to be determined. 882 

The assignee of a note payable to *'H. or 
bearer" may sue on the same in the federal 
court, regardless of the residence of his as- 
signor 308 

Whether action against the maker of a 
note given to the agent of a foreign cor- 
poration for goods sold, and indorsed to 
the president, may be brought in his name; 
and pleadings and evidence therein 1010 

A creditor's bill for discovery is a con- 
tinuation of the suit at law, and a change 
of residence of the complainant does not 
oust the jurisdiction 805 

The joinder of those parties whose citi- 
zenship would oust the jurisdiction will be 
dispensed with, where it can be done with- 
out prejudice to their rights 674 

One defendant cannot object as to juris- 
diction over another defendant, who admits 
that his citizenship is rightfully described 
to give jurisdiction 674 

The defendant may waive the privilege 
not to be sued out of the state where he 
resides, by a voluntary appearance 657 

The limit of jurisdiction as to the amount 
involved is to be determined by the amount 
laid in the declaration, and, when it con- 
sists of the common counts, by the amount 
in the bill of particulars 962 

Circuit courts. 

The circuit court can exercise jurisdic- 
tion, in a case falling within the constitu- 
tional grant of judicial power to the Unit- 
ed States, only where an act of congress 
has expressly conferred jurisdiction 649 

Where jurisdiction is not expressly con- 
ferred on the federal courts, the party may 
resort to the state court 649 

On a bill in the nature of a general cred- 
itor's bill, brought against a railroad com- 
pany lying wholly within the Eastern dis- 
trict of Virginia, lield, that the court could 
obtain jurisdiction of the District of Co- 
lumbia, as a codefendant claiming a lien. . 889 

- District courts. 

The district courts of the United States, 
as courts of admiralty, have jurisdiction 

over policies of marine insurance 189 

. Administration, of state latn-s and 

decisions. 

The circuit court in Pennsylvania has 
power to issue writs of foreign attachment 
under the state laws 108 

The claim law of Georgia, so far as the 
same applies to real estate, provides for 
equitable relief, and therefore cannot be 
administered in the federal courts 284 

The circuit court of the United States has 
no power to enjoin a nuisance existing un- 
der a local law, which does not amount to 
a national nuisance 33 

A state statute prescribing a limitation 
as to a suit in equity to affect a title to 
land (Civ. Code Or. § 378) is not binding 
upon the federal court. (Rev. St. § 721.) . . 248 

The construction of a state statute by 
the highest court of the state is controlling 
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on the federal court, where not in conflict 
with the constitution of the United States. 

33, 862 

The question of the rate of interest and 
damages on nonpayment of a bill of ex- 
change will not be detei'mined by the local 
law 1021 

State decisions in relation to charges to 
the jury are not binding on federal courts. . 434 

Ziocal courts. 

An action of debt on a promissory note 
for $214, reduced by payments to $8.94, 
will lie in the circuit court for the District 
of Columbia 914 

If, in a suit in Alexandria. D. C, the 
debt be reduced below $o0, by offsets, the 
plaintiff may have judgment for the sum 
found by the verdict 1059 

OEEDITORS' BILIi. 

A creditor's bill for discovery is a con- 
tinuation of the suit at law, as it merely 
seeks to obtain the fruits of the judgment, 
or to remove obstacles to the remedy at law. 805 

OKtMrWAL LAW. 

See, also, "Arrest"; "Bail"; "Extradition"; 
"Habeas Corpus." 

A sentence to a jail in a certain place 
will authorize the holding of the prisoner 
by the keeper of that jail at another place, 
to which the jail has been removed by au- 
thority of the state legislature 721 

CUSTOM AJSTD "USAGE. 

The lien on the ship for wages, given to 
masters of British vessels by the law of the 
flag, though not existing under the mari- 
time law, may be enforced in the admiralty 
courts of the United States 844 

CUSTOMS DUTIES. 

Customs laws. 

The jury are to be governed in constru- 
ing the law by the usual and well-known 
name of the article, and meaning of the 
words of the law, as understood generally 

in commerce at the date of the act 147, 226 

Hates of duty. 

Brussels and Wilton rugs, composed 
wholly of linen and worsted, Jwld not dutia- 
ble as carpets or carpeting, or as manufac- 
tures of wool. (Act 1832.) 147 

"Gambia" luM synonymous with "terra 
japonica," and exempt from duty. (Act 
1861.) 289 

"Hosiery," in Act 1832, has a more gener- 
al meaning than "stockings," in Act 1816 . . 226 

Knit shirts and drawers ready to wear, 
Jield dutiable as "ready-made clothing" (Act 
1832), unless known in trade as "hosiery". 226 
Invoice: Entry: Appraisal. 

The value in China of goods shipped from 
China to New York, via London, with char- 
ges, commissions, etc., accruing prior to 
their being put on shipboard in China, 
constitute their dutiable value 64, 67 

The freight from China to London cannot 
be added as part of the dutiable value. .54, 67 

The addition of such freight, even though. 
a proper charge, will not authorize the im- 
position of the 20 per cent, penalty under 
Act July 30, 1846, § 8. as it would form no 
part of the "appraised value" 54 

The owner, consignee, or agent may make 
addition in the entiT to the invoice cost or 
value to raise the same to the true market 
value 496 

The cost of covering is included in the 
words "market value," where wool is baled 
up before it is purchased 496 
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Where the purchase price included the 
package or covering, charges therefor are 
not to be added by the appraiser 490 

Importers cannot qualify the effect of 
their act in adding to the invoice value by 
stating that it was made to prevent a 
seizure 139 

Goods imported from the country of their 
production must be appraised at their mar- 
ket value in that country at the time of 
their purchase 66 

Time of shipment abroad will be taken as 
the time of purchase, unless the collector is 
notified to the contrary 603 

The consignee who has sworn to the in- 
voice sent by the owner will not be allowed 
to amend the entry to avoid a penalty after 
the collector has directed an appraisement. 603 

Payment: Protest. 

The payment of duties under protest on 
adding to the invoice value, to obtain pos- 
session and to avoid a penalty, held not 
voluntary. 66 

Violations of laxc: Porfeitnre. 

The. statement that the "master took all 
precaution in his power to prevent smug- 
gling" hdd insufficient to prevent enforce- 
ment of the penalty against the vessel of 
the value of goods found concealed in the 
purser's room and the ship's storeroom .1061 

Vessel forfeited for unlading foreign goods • 
without a permit, etc., although not actually 
brought by her from a foreign port, but 
transshipped into her on the homeward voy- 
age. (Act March 2, 1799, c. 128, § 50.)-.. 556 

Cnstoms officers. 

The only defense admissible, in trespass 
against a customs officer for seizing goods 
as imported in violation of the revenue laws, 
is a judgment of condemnation on proceed- 
ings in rem in the district court, or a certifi- 
cate of reasonable cause 275 

Having possession of the goods, and exer- 
cising acts of ownership over them, the 
plaintiff may sue for a trespass on them in 
his own name , 275 

DAMAGES. 

See, also, "Contracts"; "Collision": "Patents," 
etc. 

Only reasonable actual damages are re- 
coverable for personal injuries caused by 
the negligence of a carrier. 522 

In determining such damages, the jury 
may consider the medical and all other ex- 
penses resulting from the injury, the time 
lost by plaintiff, and the value of his ser- 
vices while disabled, and the nature and 
extent of his injuries 522 

A recovery for breach of a contract for 
payment of money in another country will 
be for a sum equivalent to that to which 
plaintiff is entitled there, calculated by the 
real, and not the nominal, par of exchange. 521 

DEATH. 

See, also, "Abatement and Revival.*' 

Presumption of death does not arise from 
the fact that a person who, 22 years ago, 
was in bad health, would, if now living, 
be 80 years old 204 

DEATH BY WHONGFTJIi ACT. 

The widow, although the sole beneficiary, 
cannot maintain an action in her own name, 
given by the Illinois statute to the "personal 
representative" of one whose death is 
caused by the wrongful act of another. . . 154 



DEED. ^'^e^ 

See, also, "Boundaries"; "A'endor and Pur- 
chaser." 

A deed Jield to convey a legal title, as 
against purchasers on a judgment against 
the grantor, who subsequently obtained a 
patent from the government 553 

DEMTJRBAGE. 

There can be.no recovery of demurrage 
for delays caused by the fault or negligence 
of the officers of the vessel, regardless of 
stipulations in the bill of lading , , 221 

Where there is no special agreement as 
to the time within which a vessel is to be 
unloaded, the law implies that it is to be 
done within a reasonable time after her ar- 
rival 1127, 1127 

In the case of a cargo of ice from Maine 
to New York, held, tliat 15 days was not un- 
reasonable, where the vessel waited her 
turn in the customary way 1127, 1127 

DEPOSITIOlSr. 

Where a commission for the examination 
of witnesses confers 'the power to execute 
it upon any one of several commissioners, 
it may be executed by one of them. ..... 6 

A commission issued to four .persons joint- 
ly to take depositions in England cannot 
be validly executed by three of them 117 

The court may, U5|on application before 
trial, allow depositions taken in a suit be- 
tween the same parties, for the same cause 
of action, in another court, to be filed as 
evidence ..... 97 

The objecting party should show affirma- 
tively that there was mistake, misappre- 
hension, or other good cause why they 
should not be received 97 

DESCENT Am) DISTBIBTJTI03S'. 

See, also, "Executors and Administrators"; 
"Limitation of Actions"; "Wills," 

A court of equity has jurisdiction to de- 
cree an account and distributiou, according 
to the lex domicilii, of the estate of a de- 
ceased person domiciled abroad, which has 
been collected under an administration 
granted here .' 746 

But whether it will proceed to decree such 
account and distribution, or direct such as- 
sets to be remitted, to be disti'ibuted by a 
foreign tribunal, depends upon the circum- 
stances of the case 746 

On a decree of distribution, complainants, 
residing in E*rance, required to give refund- 
ing bonds with security, pursuant to Act 
Pa. 1794, concerning intestate estates. . . . 530 

The circuit court of the District of Colum- 
bia cannot decree the sale of lands of an in- 
testate, where some of the heirs are non- 
resident infants 791 

In a suit to charge real estate of an in- 
testate for deficiency of personal assets. 
the answer of the administrator, and his 
accounts settied, are prima facie evidence 
against the otiier defendants, who are with- 
out personal knowledge 911 

The purchaser from the heir may plead, 
in the name of the heir, to a sci. fa. for 
execution against the lands of the deceased, 
that the executor had assets 345 

•If the heir, in an action against him on 
the bond of his ancestor, plead nothing by 
descent or devise, and it be found against 
him, judgment shall be de bonis propriis, . 365 

Discharge. 

See "Bankruptcy"; "Insolvency." 
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See, also, "Creditors' Bill." 

The theoiT and basis of a bill of discovery 
in equity, in aid of a defense in another 
suit, is that the court in which sucli other 
suit is pending has no means of compelling 
a discovery from the plaintiff therein of 
facts material to the defense 1001 



See "Courts"; 



Domicile. 

'Removal of Causes.' 

DOWER. 



The subsequent assent by the wife to a 
conveyance by her husband, indorsed there- 
on under seal, held not a release of dower. . 252 

DTIRESS. 

A, statutory bond for the liberties of the 
prison, executed by the debtor under du- 
ress, is void both as against him and his 
sureties 870 

But if the debtor, with the knowledge and 
consent of one of his sureties, claims and 
exercises the right of being on the liberties 
by virtue of such a bond, they are estopped 
to allege its invalidity 870 

EJECTMEIiTT. 

See, also, "Abatement and Revival"; "Adverse 
Possession." 

Evidence after verdict, by witnesses, on 
nffidavits as to the value of the land in 
dispute, is admissible to fix the jurisdiction 
of the court 715 

Where a deed was delivered on condition 
of a lease for life back to the grantor, the 
grantee cannot recover in ejectment against 
the grantor, where such condition has not 
been fulfilled 1181 

A substituted grantee, having knowledge 
of the condition, stands in no better position 
than the original party : 1183 

A person setting up a settlement right 
must prove the same to be prior to an op- 
posing right, and continuing 40 

Defendant, who sets up an outstanding ti- 
tle in a third person, must show it to be 
a legal, subsisting title, and better than the 
plaintifPs 40 

An equitable interest or right in defend- 
ant is no defense 209 

A party claiming land under the Illinois 
limitation laws must deduce a title directly 
from a specified source, and by a chain of 
genuine conveyances 1019 

Possession for 15 years, under Act Pa. 
1785, to bar ejectment, must have com- 
menced when the law was passed 40 

Under the Oregon Code, defendant can- 
not avail himself of an estate in the prem- 
ises, in himself or another, as a defense, 
unless the fact is pleaded 209 

A detailed statement of matters which 
might be evidence in support of a plea of 
title in defendant is not a sufficient plea of 
such title, and will be stricken out, on mo- 
tion, as redundant 209 

An extract from the books of the surveyor 
general of the land ofiice, in Pennsylvania, is 
not evidence - 42 

The proceedings of the board of property 
of Pennsylvania, directing a survey of cer- 
tain districts, and the survey and plot re- 
turned thereon, are not evidence 42 

A connected plot or sundry tracts, made 
and put together by an officer in the land 
office, is not evidence 42 

The marshal must execute the writ issued 
upon a judgment in ejectment even as 
against third persons in possession having a 
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superior title, but he may require an in- 
demnity bond 220 

A person in possession, asserting an an- 
terior title, must apply to the court, if he 
would stay the enforcement of the writ. . 220 

ELECTIONS AND VOTERS. 

See, also, "Courts." 

Method adopted for the appointment of 
supervisors of election under the federal 
election laws of 1870, 1871. and 1872 654 

EaUITY. 

See, also, "Courts"; "Injunction"; "Pleading 
in Equity"; "Practice in Equity." 

Jurisdiction. 

A mistake of facts going to the essence 
of a contract avoids it 382 

An agreement, coupled with a power of 
attorney, giving a person a large contin- 
gent compensation on the collection of a 
claim against a foreign government, held, 
should be canceled for mutual mistake, 
where, unknown to both parties, the claim, 
a few days prior thereto, was allowed and 
liquidated by treaty stipulation 3S2 

A court of equity has jurisdiction of a 
suit by heirs to set aside a deed from their 
ancestor, as obtained by undue influence, 
or as being taken in trust for his mainte- 
nance, and, after his death, for the benefit 
of the heirs 491 

Such conveyance may be allowed to stand 
as security for actual advances and charges, 
and set aside as to all other purposes, on 
account of imposition 491 

Equity has jurisdiction of a suit by the 
trustee against the cestuis que tcustent, to 
direct an issue devisavit vel non, and to 
decree possession of the land to the trustee 
to enable him to execute the trust 666 

A person who, by negligence, has failed 
to avail himself of a defense at law. cannot 
have relief in equity • 10S7 

The purchaser of all the property of a 
railroad under a trust deed iunior to judg- 
ment liens held by him, held entitled to 
maintain a bill to set aside satisfactions of 
the judgments entered by him, where the 
trust deed and his purchase were subse- 
quently declared void 888, 893 

A bill in equity will not lie to obtain pay- 
ment of levee bonds by the enforcement of 
the levy and collection of a tax stipulated 
for their payment before judgment obtained 

on the bonds 1033 

J'nrisprndence. 

Courts of equity will not allow a multi- 
farious bill as a remedy for a multiplicity 
of suits 168 

In cases of concurrent jurisdiction, equity 
follows the law as to the statute of limita- 
tions; but, in cases of purely equitable 
rights and titles, equity is not bound by 
the statute, and only acts in analogy to it. 

248. 911 . 

The commencement of a suit in equity 
within the limitation, which was subse- 
quently discontinued, will not excuse the 
delay 227 

ESCAPE. 

The escape of a prisoner while insane is no 
defense to the sheriff 923 

Such escape is no breach of the condition 
of a bond for jail limits 925 

ESTOPPEL. 

An estoppel in pais arises only when the 
party against whom it is alleged, by his dec- 
larations, acts, or omissions, has misled the 
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other party to a transaction, to do that 
which will be turned to his prejudice by 
allowing the other party to disavow the 
legitimate consequences of his own acts. . . ^7 

A grantee in possession under an unrecord- 
ed deed held not estopped, as against a siib- 
eeauent mortgagee from his grantor, by 
signing a written appraisement on the ap- 
plication for tlie loan, in ignorance of the 
fact that his land was included li-L 

EVXDENOB. 

See, also, "Deposition"; "Trial"; "Witness." 

Best and secondarv. . . , 
A copy is inadmissible unless the original 
is lost or destroyed, or beyond the power of 
the party to produce 1» * 

D o CTunentary. 

A bill of sale is properly admitted in evi- 
dence where the subscribing witness swears 
to his signature, though he has no recollec- 
tion of the paper ..." .1065 

' A transcript of the record of a justice of 
the peace, certified by him to the county 
court, and certified by the prothonotary 
and the presiding judge of that court, under 
the act of congress, held sufficient 148 

A paper pm-porting to be "a certified ex- 
ti-act from the general draft of certain dis- 
tricts as framed by the surveyor genral, 
remaining in his office, under the seal of the 
office," is not evidence- 42 

Parol evidence. 

Parol evidence to show what time pay- 
ment was to be made is not objectionable 
as varying or contradicting a written' agree- 
ment of sale, silent on such subject 306 

Coxapetency: Materiality: Relevancy. 

The declarations of. a witness, not under 
oath, may be given in evidence to discredit 
his testimony .~ 583 

A book published by a deponent respect- 
ing the date, etc., of certain surveys, may be 
read in evidence, with a view to qualify his 
deposition .' 553 

"Whether or not declarations post litem 
motam are evidence in matters of pedigree 204 

■BXECUTIOI3". 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment"; "Judicial Sales." 

The signing of the vend. ex. by the deputy 
derk, in his own name, held a mere irregu- 
larity, of which advantage could not be 
taken in a collateral proceeding 59 

The plaintiff has a right to enter the de- 
fendant's house with the constable, who has 
a fi. fa., to show the defendant's property, 
upon which to levy the eseeution 606 

A person whose property is levied upon 
by a United States marshal, under execu- 
tion against another, cannot resort to a local 
law which provides for equitable relief, but 
must file his bill in equity : 284 

A valid promise not to arrest a debtor on 
the first execution does not, at law, avoid 
a bond given by the debtor for the prison 
liberties, when arrested in violation of such 
promise, which is collateral merely 870 

A sherifFs deed cannot be given in evi- . 
dence, without producing the judgment and 
execution under which the sale was made. . 715 

Act March 2, 1867, adopting the state law 
concerning "modifications, conditions and 
restrictions upon imorisonment for debt," 
does not apply to process in admiralty suits.. 465 

A claim for damages for an injury to the 
person with force is not a claim for a debt, 
within the meaning of the statute and rules 
rdating to imprisonment for debt 465 



EXECUTOBS AMD ADMESTIS- 

a?BATOIlS. Page 

See, also, "Descent and Distribution"; "Limita- 
tion of Actions"; "Wills." 

The statute of California for the settle- 
ment of the estates of deceased persons 
has no application to the estates of persons 
who died previous to the organization of the 
state government 510 

A prefect under the Mexican government 
in California had no jurisdiction over the 
estates of deceased persons, or authority to 
appoint an administrator 510 

A previous demand for the legacy is not 
necessary under Code La. art. 1626, where 
the purpose of the bill is merely to establish 
the validity of the bequest . .■ 168 

A deed executed by administrators under 
an order of the orphans' court cannot be 
read in evidence without producing the or- 
der of the court • . 715 

- A creditor may sue to recover his debt 
any time before distribution, though after 
the expiration of 12 months 463 

The pendency of a commission of insol- 
vency is no bar to a sei. fa. against an ad*- 
ministrator on a judgment had against him. 806 

An administrator made defendant after 
verdict against his intestate, and before 
j^ldgment, may plead no assets or insolvency 
on sei. fa. against him 806 

Under Act Md. 1798, c. 101, subc. 8, § 15, 
the court and not the jury, is to ascertain 
whether the defendants paid away all the _■ 
assets before notice of the plaintiff's claim. .1030 

Evidence may be given to show that the 
defendant is executrix in her own wrong, 
without charging her as su<ni 584 

Where an executor, who is also a devisee 
or residuary legatee, enters generally into 
the possession of the property, he does it 
as executor, and not as devisee 463 

The creditor has the burden of sjiowing 
the amount of assets which came into the 
administrator's hands, even when he has 
neglected to return an inventory 463 

Exemptaons. 

See "Bankruptcy"; "Homestead." 

EXTRADITION. 

Rules prescribed for the conduct of pro- 
ceedings under extradition treaties 1143 

The requisition for the extradition of a 
fugitive criminal under the treaty with 
Great Britain of 1842, and Act Aug. 12, 
1848, is properly made through the execu- 
tive of the United States 1025 

Sufficiency of warrant to give jurisdic- 
tion to arrest and commit^a fugitive from 
justice 1143 

Where the crime is forgery, .the complaint 
on which the warrant is founded may 
charge more than one forgery 1143 

Documents which are so authenticated 
that the tribunals of the country where the 
offense was committed would receive them 
are admissible in support of the charge. — 1143 

The proper form of such authentication 
considered 1143 

The circuit court may, on a writ of ha- 
beas corpus, in conjunction with a writ of 
certiorari, revise the action of a commis- 
sioner committing a fugitive from justice 
for surrender under an extradition treaty 
with a foreign country 1143 

The court will look into the evidence on 
which the judgment of the commissioner 
rested, and will pass upon its weight, as 
well as upon its 'competency 1143 

Where the commissioner acts on legal evi- 
dence the court will not reverse his judg- 
ment except for substantial error in law, or 



1214 



OfDEX. 



for such manifest error in fact as would 
warrant a court in granting a new trial 

for a verdict against evidence 1143 

Documentary evidence of the prisoner 
having committed the offense charged Jield 
sufficient, both in form and substance, to 
warrant his commitment for extradition. .1025 

FACTORS AITB BROKERS. 

See, also, "Principal and Agent." 

Factor selling bills of his principal, remit- 
ted to raise funds, held not liable for taking 
note of third person covering tsuch bills, 
with other sums, though it is not indorsed 
by the purchaser 322 

Bills transmitted to a factor for sale, and 
credit on his debt against the principal, held 
to amount to payment, where the notes re- 
ceived therefor were dealt with as the prop- 
erty of the factor 322 



FISHERIES. 

See. also, "Seamen"; "Shipping." 

An enrolled vessel sailing under a fishing 
license is not liable to forfeiture because 
her part owner, a citizen of the United 
States, resides in a foreign country 1160 

Construction of Act 1813, c. 34, and Act 
1819, c. 212, relating to bounty upon vessels 
employed in fisheries 588 

A vessel is "at sea," within the intent of 
such acts, when she is without the limits 
of any port or harbor on the sea coast. . . . 588 

The forfeiture provided by Act July 29, 
1813, for fraudulently obtaining bounty at- 
taches only when there is actual fraud and 
•deceit used in obtaining it 588, 594 

An almanac with underscored or dotted 
dates held inadmissible to prove the date of 
sailing and returning of a vessel engaged in 
fisheries 588 

FIXTURES. 

New fixtures substituted for old ones by 
the tenant cannot be removed without ac- 
counting for the latter 1063 

The right to remove fixtures is not lost 
by nonpayment of rent and notice to quit, 
but only by quitting 1063 

A parol renewal of a lease renews what- 
ever rights the tenant had to remove the 
fixtures '. 1063 

A negotiable note received on account of 
rent held no bar to a distress for the whole 
rent due before its maturity 32 

FORFEITURE. 

See, also, "Customs Duties"; "Fisheries": "In- 
ternal Revenue"; "Shipping." 

An amendment will not be allowed, to in- 
sert a new, substantive defense, where the 
statute of limitations has run against it. . 556 

The fact that a good defense existed 
against a decree of condemnation, but which 
was not pleaded before decree, will not 
avoid the decree 59 

Fraudulent Conveyances. 

See "Assignment for Benefit of Creditors"; 
"Bankruptcy." 

Grame. 

See "Contracts." 

GARNISHMENT. 

See, also, "Attachment"; "Execution." 

Funds in the hands of an assignee for the 
benefit of creditors are not subject to gar- 
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nishment under executions issued against 
the assignor after the date of the assign- 
meat 843 

One to whom a note was assigned with 
knowledge that the maker had been sum- 
moned as guaranty in a suit against the 
payee cannot recover thereon against the 
maker 142 

The pending attachment may be pleaded 
in abatement to an action brought against 
the maker in anotner state 142 

The garnishee may answer after bill 
taken for confessed at the rules. . , 708 

GIFTS. 

The indorsement of a certificate of deposit, 
when of such a character as to absolutely 
prohibit the indorsee from claiming any 
present title to the money, or any right to 
demand payment until after the death of 
the indorser, held not a valid gift causa 
mortis 788 



GRANT. 

See, also, "Boundaries": "Mines"; "Public 
Lands." 

A legislative grant is equivalent to a pat- 
ent, and one made to a class of persons is 
as valid as one made to an individual 33. 

A grant to an individual, of franchises, 
is to be strictly construed, but a grant to a 
purchaser must be interpreted according to 
the ordinary meaning of its language 33 

"Adjacent," as used in a grant, does not 
mean "adjoining," but signifies "conven- 
ient," "near to," or "in the neighborhood". .1084 

Objections to confirmation of grant of 
land in San Joaquin county, Cal., held to 
have been removed by additional testi- 
mony as to performance of conditions .... 49 

A confirmation of a Alexican land grant 
under Act March 3, 1851, determined noth- 
ing as to the equitable relations between the 
confirmees and third persons 510 

A survey returned and accepted is prima 
facie presumed to have been legally made 

40, 42, 621 

A warrant and survey returned into the 
land office and accepted, in Pennsylvania, 
vests a legal title 42 

A survey made by a deputy surveyor, out 
of his district, is void, and the patentee 
cannot recover in ejectment. 42 

Ex parte proceedings by the board of prop- 
erty, ordering a survey to be struck from the 
records, are not binding on a person claim- 
ing thereunder 42 

What is a sufficient survey of a number 
of tracts adjoining each other, belonging to 
the same person 40 

A survey in the district appropriated to 
satisfy depreciation certificates, made with- 
out going upon the land and running the 
lines, held valid where the boundaries can 
be ascertained with mathematical certainty 
by the lines of adjoining surveys 42 

A right of settlement and improvement 
is merged in the title acquired under a sur- 
vey under a warrant by the owner of the 
settlement and improvement 621 

The warrant is functus officio after a sur- 
vey has been once regularly made under it 
by direction of the warrantee 621 

"What laches in a settler will postpone him 
to a warrant and survey 40 

A call in an entry may be made good by 
description, though the object called for is 
not nQtorious 10S4 

Where the calls in an entry are indefinite, 
the survey should be made either in a 
square or an oblong 10S4 
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See, also, "Bills, Notes, and Checks"; "Indem- 
nity"; "Principal and Surety." 
A guaranty of a certain annual dividend 
on corporate stock, indorsed thereon, held a 
collateral undertaking; and a demand and 
notice must be averred and proved, or an 
excuse alleged, to charge the guarantor. . . . 4:66 

The total insolvency of the principal super- 
sedes the necessity of a demand of the prin- 
cipal, and notice to the guarantor 4dtJ 

An averment, in a declaration on a guar- 
anty of a certain annual "dividend or in- 
come" on corporate stock, that the company, 
within the time specified, "neither declared 
or paid any dividend or income whatever, 

lield insufficient *v*'i 

The measure of damages for breach of 
guaranty of the "amount due" on a note is 
the value of a judgment, if one had been 

obtained against the makers. 9J>4 

Where the makers were solvent, but 
proved payment the measure is the full 
amount due on the note at the time of bring- 
ing suit, as stated in the guaranty ^oi 

GUAHDIAJSr ANJ> WAKD. 

See, also, "Parent and Child." 

A notice of the appointment of a guardian 
by reading the order of the court hdd not 
sufficient under Act K, I. Dig. 1S22, p. 246, 
§ 3 6bb 

HABEAS COBPXrS. 

The petitioner must produce a copy of the 
warrant of commitment, or an affidavit that 
the jailer refused to give a copy • • 64:6 

A prisoner under charges for trial by 
court-martial will be discharged on habeas 
corpus, where such charges are found whol- 
ly insufficient to show jurisdiction lObT 

A convict sentenced in court by a judge 
de facto, acting under color of office, though 
not de jure, and detained in custody in pur- 
suance of his sentence," cannot be properly 
discharged upon habeas corpus 7 

Where the identity of tue prisoner ar- 
rested as a deserter is established on a 
traverse to a return that he was a regular- 
ly enlisted soldier, he will be remanded olJ 

A person brought from. another state un- 
der a writ of habeas corpus ad testifican- 
dum, and discharged on habeas corpus, must 
be sent back in charge of the marshal of the 
district ^ *. "^^^ 

HOMESTEAD. 

See, also, "Jtfankruptcy." 

The cestui que trust under a trust deed 
to secure present loans and future advances 
will be protected, as to such advances, 
against the claims of the borrower, who has 
declared the land a homestead, and has sub- 
sequently obtained such advances, and 
fraudulently concealed his declaration of 
homestead 134 

HOMICIDE. 

The officers of a' steamboat are liable- for 
any act or omission in not properiy regulat- 
ing the fires or amount of steam, or any neg- 
lect of duty likely to create danger, or for 
not taking proper precaution, where loss of 
life is caused thereby. (Act 183S, § 12.). .1164 

HUSBAND AKTD WIFE. 

A feme covert need not acknowledge her 
deed, to render it valid under Act 111. 1869 
<Pub. Laws, 359) 870 
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A rriarried woman is entitled, under Act 
m. 1869, to retain, as her own. commissions 
earned in making sales for her husband nn- 

der a contract of agency with him 886 

The provision in the statute that it shall 
not be construed to give the wife any right 
to compensation for any labor performed for 
her husband or minor children, is in appli- 
cable to eases where there is a special agree- 
ment between the husband and wife 

INDEMNTITY. 

See, also, "Guaranty"; "Principal and Surety." 

A bond executed in Michigan, to indem- 
nify a person for signing a note in another 
state, which Is void under the laws of that 
state, is also void 898 

Infancy. 

See "Guardian and Ward"; "Parent and Child." 

ESTJinsrcTioH. 

See, also, "Equity"; Patents." 

The answer in chancery of a corporate 
body, under its common seal, denying the 
equity of the bill, is sufficient to warrant a ^ 
denial of an injunction, or to dissolve it if 
granted 156 

An injunction against a corporation is 
binding upon an officer upon whom it is 
served, or to whom it is known to exist 799 

After satisfaction on execution of a judg- 
ment at law, on the dissolution of an in- 
junction, plaintiff cannot recover, upon the 
injunction bond, interest accruing upon the 
judgment while delayed by the injunction. . 95 

INSANITY. 

See, also, "Wills." 

The law presumes sanity in a grantor, and 
prior or subsequent lunacy, except where it 
is habitual, does not chang6 the burden of 
proof 261 

In determining the ability of an alleged in- 
sane person to execute any particular act, , 
the inquiry should first be what degree of 
mental capacity is essential to the proper 
execution of the act in question, and then 
whether the party possessed at the time 
such capacity 2&i. 

INSOLVENCY. 

See, also, "Assignment for Benefit of Creditors";. 
"Bankruptcy"; "C?omposition." 

Upon the trial of an issue as to the right 
to a discharge, the debtor must produce his 
account books, if called for 152 

Order of discharge rescinded on allega- 
tions filed and ex parte evidence in support 
thereof, where defendant failed to appear. . 912 

A certificate of discharge in insolvency is 
not conclusive evidence Qiat the discharge 
was duly obtained 917 

A disdiarge of the principal under a state 
insolvent law must be pleaded, to entitle bail 
to a release 917 

A discharge under a state insolvent law is 
invalid against a creditor of another state, 
who did not voluntarily become a party to 
the proceedings 182 

Nonresident creditor held not l)0und by the 
discharge' of his debtor under the insolvent 
law of the District of Columbia, though he 
had brought suit on his claim within the 
District 647, 649, 842 

INSXTRAJSTCE. 

See, also, "Marine Insurance." 

The creditor of the insured has no right 
I of action on a policy of fire insurance pay- 
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able to sucli creditor "as his interest may 
appear." SOS 

The question, "Have the person's parents, 
undes, aunts, brothers, or sisters been af- 
flicted with * * * or any other hered- 
itary disease?" hdd to have been truthfully 
answered , 2 

The insurance solicitor has no authority, 
simply from the nature of his business, to 
bind the company to a waiver of payment 
of the premium 312 

Agreement of insurance solicitor to carry 
the insurance held not a waiver of condition 
requiring payment of premium to validate 
renewal B12 

A policy of insurance by a New York 
mutual company on the life of a citizen of 
Alabama is suspended, and not dissolved, 
during the continuance of the Civil War, 
and the rights thereunder may be enforced 
on the return of peace 351, 402 

Such policy is not unlawful, as continuing 
to insure the life of an alien enemy; it ap- 
pearing that the insured was a neutral, pas- 
sive, noncombatant enemy, who remained 
such in fact 351 

The refusal of the company when applied 
to by the insured, on the return of peace, to 
recognize the policy or receive the premi- 
ums, relieves him from the necessity of pay- 
ing premiums subsequently accruing 351 

Repudiation of obligation under the policy 
while it is still legally binding gives the in- 
sured a right of an immediaie action for 
damages 402 

Insured, claiming waiver of terms of pol- 
icy requiring premium to be paid to validate 
a renewal, must show special agreement, or 
one arising by necessary implication from 
the circumstances 312 

A person engaged in the insurance busi- 
ness, who has expert Knowledge of the exist- 
ence of facts affecting the premium, may 
give such knowledge in evidence on the 
question of the materiality of such facts rep- 
resented or concealed by the assured 874 

Insurance companies created by the laws 
of other states do not contravene the public 
policy of Illinois by investing their assets 
in mortgages upon real estate within that 
state 502 

rWTEREST. 

Judgment may be rendered for 10 per 
cent, interest until paid, where that rate is 
expressed in the contract 1083 

nSTTERlSTAIi REVENUE. 

The owner of a patent, who has the pat- 
ented machines made for him at a fixed 
price, and then sells tbem to others, hdd to 
be the manufacturer, and liable for the tax 
upon the sums realized by their sale. (Act 
July 13. 1866, §§ 79, 86.) 1097 

"Profits used for construction" held not to 
include money used by a railroad company, 
to replace a wornout bridge with a much 
more costly structure 699 

The tax on a pecuniary legacy accrues on 
the death of testator, though not payable un- 
til tlie legatee becomes entitled thereto (Act 
June 30. 1864, §§ 124, 125; Act July 13, 
1866, § 9); and a repeal of the statute does 
not affect the liability of the executor 1056 

When taxes are paid on the demand of an 
officer having authority to collect them by 
distraint, there is sufficient duress of the 
property to make the payment involuntary.. 1097 

Moneys paid for the services of an in- 
spector at plaintiff's private bonded cellar 
held not recoverable 603 

The failure to take an appeal to the com- 
missioner of internal revenue, as provided 
by Act July 13, 1866, § 19, to be available 
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in an action to recover a tax as illegaUy 
assessed, must be pleaded in abatement. . . .1097 



JUDGE. 

See, also, "Courts"; "Justices of the Peace." 

The acts of a court presided over by a 
judge disqualified by the fourteenth amend- 
ment, but holding office before it was adopt- 
ed, are valid 7 

JUDGMEISTT. 

See, also, "Interest.' 
Heudition and entry. 

Judgment cannot be confessed before the 
return term of the writ 148 

Where a party dies during term, judg- 
ment may be entered as of a day anteced- 
ent to his death; otherwise where he dies 
before the beginning of the term 60 

Under an agreement for judgment for the 
amount due on a promissory note, plaintiff 
must settle the amount due on notice to de- 
fendant before issuing execution 401 

Operation and effect. 

The lien of the judgment on property is 
suspended during impi*isonment on a ca. sa. 
in favor of other levying creditors 63 

After reversal on appeal in the state court, 
and new trial ordered, plaintiff may dis- 
miss his suit, and bring another in the fed- 
eral court 924 

Plaintiff, in such case, is bound by the rul- 
ing of the court on appeal, unless he makes 
a different case in the new forum 924 

Of the nature and effect of a decree in a 
court of probate, and as to the parties whom 
it binds 740 

A decree of the supreme court of probate 
reversing that of the inferior court, decree- 
ing distribution, is no bar to a subsequent 
suit by the parties claiming as heirs or legal 
representatives 740 

Where the record fairly presents two 
points, upon either of which the decision 
might turn, and the court fully considers 
and determines both, the decision of neither 

can be regarded as an obiter dictum 862 

Relief against: Opening: Vacating. 

Judgment by default opened where motion 
made at the same tenn, and defendant 
showed a good defense 419 

Variance between the capias and declara- 
tion cannot be pleadea to set aside an office 

judgment 719 

Satisfaction and discliarge. 

The recovery of a judgment in one court 
in an action on a judgment of another 
court is no satisfaction thereof 63 

Discharge of the debtor from imprison- 
ment without the consent and against the 
will of the plaintiff, under a state law re- 
serving to the creditors certain rights as to 
future-acquired property, will not operate as 
a satisfaction of the judgment 63 

Satisfaction of a judgment which is the 
foundation of a judgment obtained in an- 
other jurisdiction will not be entered of rec- 
ord where the creditor is entitled to con- 
tinue the latter in force under the local law 63 

JUDICTATi SALES. 

Where the purchaser neglects to pay the 
purchase money, and suffers the property 
to be sold for taxes, the court, upon the peti- 
tion of the trustee, will order so much of it 
to be resold as will pay the taxes and re- 
deem the residue 974 

JURY. 

Proper practice in case of a loss by the 
marshal of a special jury list struck by the 
parties 246 
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JUSTIOES OF THE PEACE. 

Page 

A justice of the peace in Washington, 
30. G., has jurisdiction of penalties, under 
by-laws, not exceeding Sot) 278 

A justice of the peace may reject a plea 
of misnomer in abatement 278 

Landlord and Tenant. 

See "Fixtures." 

Xdcense. 

See "Mines"; "Patents." 

Idens. 

See "Admiralty"; "Maritime laens"; "Ship- 
ping." 

. liXaOTATIOKT OF ACTIONS. 

See, also. "Adverse Possession"; "Ejectment"; 
"Equity." 

The principle that the statute will not pro- 
tect trustees applies only to express, not to 
constructive, trusts 911 

The California statute applies to both 
equitable and legal remedies. It is directed 
to the subject-matter, and not to the form, of 
the action, or the tribunal before which it 
is prosecuted 510 

Act N, 0. 1789, c. 23, § 4, requiring cred- 
itors of decedents to bring their^ actions 
within tliree years, is inapplicable where 
there is no executor or administrator of the 
estate 95 

Inability of the creditor to proceed against 
the real estate of decedent nntil the per- 
sonal was exhausted, or a deficiency ascer- 
tained, is no bar in equity to the statute of 
limitations 911 

If the statute begins to run in the life- 
time of the intestate, it Is not interrupted 
bv his death, and the want of administra- 
tion .., 911 

When the statute once begins to run npon 
a right of action to recover lands, it is not 
interrupted by the subsequent descent of 
such right of action to a party laboring un- 
der a disability to sue 640 

An offer after commencement of suit, 
made to plaintiff's agent, to pay the debt, 
upon terms which he is not authorized to 
accept, will not take the case out of the 
statute 321 

I,0TTER3:E3S. 

A lottery for the sale of lots or lands is 
within the prohibition of Act Md. 1792 878 

MANDAMUS. 

A circuit court of the United States has 
power, by mandamus, to compel the Union 
Pacific Railroad Company to operate its 
road as required by la'w. (Act March 3, 
1873.) -. 268 

Private persons, who suffer damage and 
inconvenience from the failure of the com- 
pany to operate its road as required by 
law, may institute proceedings under Act 
March 3, 1873, without the sanction of the 
attorney general ^ 268 

Gases in which the attorney general must, 
and in which private citizens mayi apply 
for the vrrit, considered. ................. 268 

MAREffE rN-SITRANCE. 

See, also, "Average." 

Tlie contract— Generally, 

The- charter provisions that "all the condi- 
tions of policies issued by the company shall 

llFED.CAS. — 77 
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be printed or written on the face thereof," 
and that certain officers "shall sign the pol- 
icies," made by order of the directors, does 
not prevent the making of an oral contract, 
or liability upon an implied contract. 1132 

Quaere as to the validity of an insurance 
by seamen of their shares in the proceeds of 
an adventure, where ^"he shares are in the 
nature of wages, though given in lieu there- 
of 409 

The insured is entitled to have the policy 
reformed so as to secure .the protection 
which the correspondence between the par- 
ties shows that the insured intended, and 
the insurer knew to be his understanding. . 965 

Correspondence held not to justify refor- 
mation of policy. 973 

— — Insuralile interest. 

A lien, or an interest in the nature of a 
lien, though the debtor may be pursued per- 
sonally, is an insurable interest. 409 

An interest does not cease to be insurable 
in the progress of the voyage simply because 
it is subject to contingencies, or has not at 
the moment anything corporeal or tangible 
to whidi it is attached. 409 

The policy attaches as soon as the voyage 
commences, where the insured has then an 
inchoate right to freight under a contract, 
although the cargo is not taken in 683 

— — Interpretation. 

General rules for the construction of poli- 
cies laid down by Betts, J ■. . . . .1189 

It is not an ingredient of the contract of 
insurance that it shall be enforced conform- 
ably to the law of the place where it was 
executed 69 

The usage of trade must be taken into 
consideration in the construction of poli- 
cies 409 

The nsage of vessels engaged in the trade 
in question is not admissible in the interpre- 
tation of a contract of insurance which is 
not ambiguous.. 973 

The terms, "to port in Cuba, and at and 
thence to port of advice," do not give the 
Tight to go to a second port in Cuba to 
load • 963, 969 

Evidence of the usage of vessels in the 
trade in question to discharge at one port, 
and then to proceed to another for return 
cargo, Jield inadmissible to establish a usage 
under the policy 963, 969 

Depositions admitted de bene esse to show 
that on a Toyage of this kind the vessel 
might, under a usage, go to a second port 
in Cuba to load 963 

Representations. 

A statement that the vessel would take 
her re^ster tonnage of coal held not a mate- 
rial misrepresentation, where she in fact 
carried more than that quantity 965- 

The stipulation, "outward cargo of coal 
not to exceed registered tonnage," Jield not 
a material misrepresentation, where the pol- 
icy provided for indemni^ though the cargo 
exceeded the registered tonnage 965 

The meaning of the representation, "cop- 
pfered ship,", in the application, is to be un- 
derstood according to the ordinary sense and 
usage of such terms in the place where the 
insurance is made *934 

A policy is void, as founded on mutual 
mistake, where the owner and insurer un- 
derstood certain terms of representation to 
be used in totally duxerent senses 934 

The risk. 

A written policy cannot be extended to 
other risks than those named, by an aver- 
ment that it was so understood, construed, 
and intended by the-parties; but there may 
be a new parol contract, covering such dif- 
ferent risks 1132 
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A collision at sea. whether the result of 
accident or negligence, is a peril of the seas, 
within the meaning of insurance nolicies. . loy 

All expenses resulting as a direct and 
immediate consequence of a peril insured 

against are covered by the policy.^ ... . . loJ 

'The insurers of a vessel are liable for a 
sum paid by its owners in compromise of 
damages sustained by another vessel from 
a collision caused by the negligence of the 
insured vessel, as well as the damages to 
the insured vessel loy 

A loss of a ship, by worms, m an ocean 
where worms ordinarily assail and enter the 
bottoms of vessels, is not a peril of the sea, 
within the policy , — • • — - • ^*** 

The loss of a false keel at the Gape de 
Verd Islands, exposing the vessel to the ac- 
tion of worms, which destroyed her, while 
in the Pacific Ocean. Uld not withm the 
policy ^^ 

Deviation. 

A vessel armed and insured as a letter ox 
marque has no right to cruise at large for 
prizes, but she may chase and capture hos- 
tile vessels coming in sight in the course of 
her voyage • :• *. " ' K * *** 

A vessel, whether armed or not. has the 
right to attack or chase an enemy ship m 

self-defense ••••.,• V-' ' "^^S 

A vessel capturing a hostile vessel in sell- 
defense may take possession, and man out 
the prize **^ 

Aliandonment. «, ^ , ^.i. 

To make an abandonment effectual, tne 
cause of the loss must be stated in the let- 
ter of abandonment, for the benefit of the 
underwriters • V,i' IC* 

Where the injury exceeds one-half the 
value of the vessel, the insurer must en- 
gage to pay for all necessary repairs, re- 
lardless of amount, if it insists upon a con- 
tinuanee of the voyage -••••,' 'lil ' '■' ' 

After an abandonment accepted, the in- 
surers are ownera for the voyage, liable for 
seamen's wages, and entitled to freight, 
from such time • ; • '^' 

Where vessel and freight are separately 
insured, and abandoned, the insurers on the 
freight are entitled only to that earned be- 
fore the abandonment ; ' ' 1^ * •-• * ^ 

The continuance of the voyage by the in- 
surers without objections will be presumed 
to be on the original terms, as to compensa- 
tion of master and seamen oST 

E.io'ht of master on abandonment, under 
insurance, of a moiety of freight, which he 
had contracted to receive m Ueu of wages., disc 

Rigltt o£ recovery. ^ , , , tj m 

Interest at the time ot the loss hdd sufli- 
cient to entitle the insured to recover, al- 
though he had no interest at the commence- 
ment of the risk - - • • • ^^ 

Quaere: Where the assured had proper- 
ty in the goods insured at the time of the 
insurance, whether a subsequent change of 
interest, before or after loss, would affect 
his right to recover. .•••■, ; * ;.• 

An insurance on outfits m a whaling voy- 
age does not terminate pro tanto witii their 
consumption or distribution, but attaches 
to the proceeds of the adventure 4«y 

Stores shipped for sale to the crew dur- 
ing a sealing voyage, or their proceeds, 
may be insured under a valued policy. . . . . • 4Uy 

Where freight is insured in a valued pol- 
icy, the right to indemnity attaches if any 
part of the cargo is shipped. ........... . . btiii 

As between the parlies, a valued policy is 
conclusive as to the true value of the sub- 
ject insured, where the valuation is not 
shown to be fraudulent or grossly excessive 69 

The liability, under a valued policy on 
freight, on jettison of a portion of the 
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cargo, is computed on the basis of the valua- 
tion in the policy, and is not limited by the 
insured's contribution on a general average 
adjustment • 69 

Suits. 

Where a vessel, not having been heard 
from, is considered as lost, interest is calcu- 
lated after 12 months and 30 days from 
the last period when the vessel was heard 



from 
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A policy for a succession of voyages, "on 
account of whom it may concern." loss pay- 
able to H., is valid and enforceable in a 
suit by H. in his own right or as trustee. . .1189 

A declaration on such policy, averring 
that at the time of the loss H. was inter- 
ested in her to the amount of the insurance, 
Md sufficient 1189 

A declaration that the insurance was for 
the use and benefit of H., as trustee for N., 
need not set forth the nature or extent of - 
the trust 11S9 



IVEAEITIME LIENS. 

See, also, "Admiralty"; "Affreightment"; "Char- 
ter Parties"; "Demurrage"; "Salvage"; "Sea- 
men"; "Shipping." 

TIxe riglit to a lien. 

To impart a maritime character to per- 
sonal services rendered in or upon a vessel, 
they must be connected with the reparation 
or betterment of the vessel, or be rendered 
in aid of her navigation, directly, by labor 
on the vessel, or in sustenance and relief or 
those who conduct her operations at sea. . . . 123 

Under the general maritime law, a lien 
arises or is Implied for the benefit of mate- 
rial men, unless the ship be in her home 
port, or credit be to the master or owner._^. 

56o, 630 

A lien arises for labor and materials fur- 
nished in a foreign port in rebuilding a ves- 
sd which had been burned to the waters 

edge "1° 

No lien arises under the maritime law for 
supplies furnished a vessel in the state in 
which she is owned • « . .lOtiO 

There is no lien for wages of a watch- 
man on board a ship in port .1084 

A master may hypothecate his vessel for 
necessaries in a foreign port, unless he has 
at his command funds or credit of his 
owner .■••«••••••••'•••••••••*•*••••"•• ^'^^ 

Supplies furnished at the request of the 
master create a lien, though they exceed 
the vessel's actual need, in the absence of 
mala fides or collusion • . • • l^o 

The power of the master to contract for 
necessary supplies for which a lien arises 
under the maritime law is not controlled by 
the law of the flag • • • -. oa^ 

A ship's broker has a hen on a foreign ves- 
sel, in the nature of the lien of a material 
man, for services in shipping a crew for the 
vessel, and for advances for their wages. . . Xib 

Every person who furnishes supplies or 
repairs* to a foreign vessel is, by the man- 
time law, considered as contracting with the 
vessel herself, as a principal debtor, as weU 
as with the master and owners vo^ 

A lien attaches for casks furnished to a 
whaler for the receipt of oil 117o 

A person who is neither owner nor mas- 
ter cannot contract for work or materials 
necessary for building, repairing, or supply- 
ing a vessel, which wiU create a lien there- 
on • : • • "'" 

The seller of coal, bought, by one holding 
himself out as master and owner, for a tug 
lying in a distant port, must ascertain the 
extent of the purchaser's authority, and the 
necessity for the purchase 367 
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The builder of a vessel, who furnishes 
materials, and is to be paid in installments, 
is a vendor, and has no lien, either under 
the maritime law, or under Act N. Y. 
March 29, 1855, giving a lien for work or 
materials "furnished." 477 

Masts and spars furnished to a vessel 
while she is* being built are not maritime 
supplies 4 

Repairs to a vessel while in the hands of 
a purchaser under a conditional sale con- 
stitute a lien upon her, in the hands of the 
seller, after possession resumed for breach 
of the condition 869 

A chartered vessel is liable for necessary 
supplies furnished in a port in which she 
herself, her charterer, and her owners are 
all strangers 565 

A vessel in the hands of mortgagees, who 
were in fact the real owners. Iidd not a for- 
eign vessel in the port of their residence, as 
to one advancing money with knowledge of 
the facts 110 

JPriority and enforcement. 

The relative priorities and dignities of 
many claims upon the same vessel, asserted 
by libels and petitions, composed, adjusted, , 
and. settled 827 

The lien of a shipper for the performance 
of the contract of shipment takes prefer- 
ence over the lien of a prior chattel mort- 
gage 1087 

The claimant, in answer to a libel by a 
material man, need neither admit nor deny 
that the articles furnished 'were necessary. . 126 

Waiver: Discliarge: Extingnislunent. , 

The material man's lien is not lost or 
waived by taking a negotiable note from 
•the owner or master, unless it is received as 
pajnnent. But an absolute transfer of the 
note will extingtiish the lien. 630 

The right to proceed against a vessel in 
rem for supplies is not analogous to liens at 
common law or by statute, and is not, like 
.■them, affected by mere transfer of posses- 
sion ." 565 

Courts of admiralty are not governed by 
any absolute rule of limitations, but they 
.will never do injustice to bona fide pur- 
chasers by the' enforcement of old secret 
liens 597 

Demand held stale, after two years, as 
.against a mortgagee without notice, where 
:the vessel was most of the time within the 
jurisdiction, and libelants were under no dis- 
ability to sue 67 

A lien ^ven by the maritime law is a 
/right given by the laws of 'the United 
States which cannot be abrogated, dis- 
placed, or superseded by state enactments.. 626 

The seizure and sale of a vessel under a 
state law do not divest a lien ^ven by the 
general maritime law....... 626 

JLicns Tinder state statutes. 

A lien of workmen and material men on a 
vessel, in a port to which she belongs, de- 
pends entirely on the provisions of the state 
'law by which it is given 577 

A lien arises for services rendered in tak- 
ing care of a ship in port under the New 
York statute, where iiiey amount to $50, 
•enforceable in admiralty 586, 724 

The lien for work done in the construc- 
tion of a vessel, given by the local law, is 
lost by a failure to comply with its provi- 
sion for enforcement 1193 

A lien upon a vessel, given by the local 
law, may be enforced by a proceeding in 
rem in the admiralty court, under the 
change of May 6, 1872, of rule 12 in ad- 
miralty 783 

Under the -New York law, it is not neces- 
-sary to file a specification of lien, where the 
vessel has not left the state before seizure, 
-under process to enforce it 1178 



MASTER AND SEBVAJSTT. 

See, also, "Apprentice." Pago 

A shipkeeper, by night or day, is not 
obliged, without an engagement to that end. 
to pump the ship, wash her decks, etc 724 

No abatement of wages will be made for 
occasional absence from the ship, if no ob- 
jection is made thereto until the whole 
period of service has expired 724 

There can he no recovery for an injury 
arising from incompetency or unskillfulness 
of a coservant, or from defects of machin- 
ery, unless it appear that the master knew 
of such incompetency, etc., or did not exer- 
cise proper care in selection *835 

Each employe engaged with others in the . 
service of a common master takes upon 
himself the liability to injury resulting 
from the negligence of his coemploySs. .. . 835 

Master mechanics, foremen of round- 
houses, and other persons engaged in the re- 
pair of machinery and rolling stock, are 
fellow servants with engineers, conductors, 
and other persons engaged in nmning trains 835 

3MXN1E3S. 

A grant of a right to dig, take, and carry 
away all iron ore to be found within a tract 
of land, on paying so much a ton, Jidd a 
mere license, under which no property in 
the ore accrues until the privilege is exer- 
cised 89 

The right is without stint, but is not ex- 
clusive of the owner of the soil 89 

Such license is indivisible, and an as- 
signee in part cannot support a suit against 
the owner of the soil 89 

In the case, of interfering locations, for 
which patents have lawfully issued upon 
due notice to adverse parties, priority of 
right is determined by priority of patent, 
and not by priority of location 222 

The party having priority of titie (even 
by patent) cannot take all the ore of the 
cross vein found within *his lines, but is 
limited to that contained in the space of 
intersection. (Rev. St. § 2336.) 222 

In the case of parties owning veins which 
unite in their downward course the oldest 
patent will take the vein below the point of 
union, including the space of intersection. 
(Rev. St. § 2336.) 222 

A preliminary injunction preserving min- 
ing property in statu quo. will not be dis- 
solved where there is a strong controversy, 
in which the right of neither party clearly 
appears 222 

MORTGAGES. . 

See, also, "Chattel Mortgages." 

A stipulation requiring payment without 
deduction for taxes, charges, or assessments 
does not prevent the mortgagor retaining 
the amount of income tax on the accrued 
interest, chargeable against the holder, and, 
paid by the mortgagor 161 

Pen^ng foreclosure, the mortgagor can- 
not create a mechanic's lien whi(di wUl 
affect the rights of the mortgagee 502 

A decree of foreclosure in the federal 
court Jield not objectionable, in not giving 
the time allowed for redemption by the 
state statute 502' 

The mortgagee, after foreclosure, may re- 
cover at law, upon the attendant bond or 
note, the deficiency of the mortgaged prop- 
erty to pay the debt due, calculating the 
value of such property at the time of the 
actual foreclosure 810 

MXTNICrPAXi CORPORATIONS. 

See, also, "Railroad Companies." 

The corporation of Washington, D. 0., 
has authority to prohibit gaming ,,. 278 
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A municipal corporation is not liable for 
the unlawful acts of its officer^ eommittea 
ultra vires, and not colore officii, m tne 
known and willful violation of IfW. .. .. •• 

A municipal corporation is not "able tor 
the neglect of its mayor and police officers 
to protect private property against a known 
violation of law, though they have sufficient 
power for that purpose. . ■ • : • • • 

Negotiable bonds, made under a legisla^ 
tive authority reciting that they are issued 
"for the purpose of aiding internal improve- 
ments in said township," fteW valid m the 
hands of a holder for value, though m fact 
issued to aid a private enterpnse. ....... • 

Negotiable bonds, issued without author- 
ity, held invalid in the hands of a bona 
fide purchaser for value, where the recitals 
were sufficient to put him on inquiry. .. . 144 

An alderman of Washington, D._ G., is not 
competent to try a person for a violation ot 
a by-law of the corporation 
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NAVIGABLE WATEES. 

See, also, "Riparian Eights"; "Waters and Wa- 
ter Courses. * 

The state has the right to the, soil under 
navigable water within her temtprml lim- 
its, subservient only to the right of the gen- 
eral government to regulate interstate and 
foreign commerce 



33 



'Bills of liad- 



See "Army and Navy." 

TTegotiaTDle InstnimerLts 

See "Bills, Notes, and Checks"; 
ing." 

NETJTRAIilTY LAWS. 

The participation by the citizens of a neu- 
tral state in an attack by one belhgerent 
power upon another is an ofEense against 
the law of nations, and may be punished as 
such by such neutral state: ... . . - - ''/^^ 

The federal judiciary, m the absence ot 
legislation by congress, has nnrisdiction of 
an ofEense against the law of nations, and 
may proceed to punish the offender accord- 
ing to the forms of the common law lUyy 

NEW TEIAL. 

Letters of one of the defendants being 
read on the trial is no ground for sunrise, 
for which a new trial can be granted. . . .iUDO 

Misbehavior of jurors is not a ground for 
a new trial, if it has not afiEeeted the ^er-^^^^ 

^The' drinking* of liquor by the jury before 
the verdict is rendered, where it is not af- 
fected thereby, is no ground for a new trial, 
where not furnished by the party in whose 

favor it was rendered. . . . ._ ; • • • • • 

Vacillating conduct of a juryman, in vot- 
in the jury room, hdd no ground for a 

An error* in a 'charged which might have 
been corrected by the court, is not available 
on motion for new tnal, where objection ^^ 
was not raised at the time 

PAE-BNT AND CHILD. 

See, also, "Guardian and Ward." 

The mother of minor heirs has no power 
to authorize an agent to act for them m 
.matters relating to their real estate 5&*J 

PAHTIES. 

It is no cause of demurrer for want of 



Pas9 
In a suit in equity to convert the holders 
of the legal title to land into trustees for 
the true owners, a orevious holder of such 
legal title, who has parted with all his in- 
terest in it, is not a necessary party 510 

PARTNERSHIP. 

See, also, "Bankruptcy." 

The actual intention of the parties will 
alone constitute a partnership, as between 
themselves 

A mere participation m the profits will 
not make the parties partners inter sese. . 

The use of the word "Company' in the 
title of a firm formed as a special partner- 
ship under the New York statute renders all 
the partners liable as general partners 

A special partner, who has withdrawn 
any part of his capital from the firm, is lia- 
ble, at suit of creditors, to pay it back. . . . 

One partner cannot sue the other in rela- 
tion to a partnership matter until the part- 
nership accounts have been finally adjusted, 
and a balance struck. , ;••"%':,• 1* 

The firm is not liable for goods sold to 
one of the partners with knowledge that 
they were for his separate use, although he 
ordered them to be charged to the firm . . . . J2.1. 

A chattel mortgage executed by one part- 
ner under seal, in the firm name, for money 
advanced to it, where the other partner sub- 
sequentiy assents thereto, will bmd the 

firm . .••...........*■•"' " ' ^ 

No* agreement between the partners on 
their dissolution can affect the rights of 
their creditors, unless there is an express or 
implied agreement by the creditors to ac- 
cept the continuing partner as the debtor, 

A 4t. A^anyturva +hf» nther DOf 
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and to discharge the other. . 

The retiring partner will be held dis- 
charged where the creditors, with full 
knowledge of the continuing partner s agree- 
ment to assume the debts, enter into a 
totally new contract with him. entirely 
changing the nature of the debt 
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PATENTS. 

Patentability: Ixtveaition: Novelty: An- 
ticipation. 

The application of a known thing to a 
new purpose, as the use of rivets to fasten 
parts of a shoe instead of sewing, is not 
patentable y-^o- 

The principle that cotton spun directiy 
from the gin produces a better and stronger 
yam than cotton after it is baled, is not 

patentable ,'• v •;•••;;• 'i i 

A pavement composed of stone blocks, of 
which the ends lying in the line of travel 
are smooth, and fit closely together, while 
the sides lying across the street are rough, 
that spaces are left between them, m 



so 



take hold, is 
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162. 



which the horses' feet may 

patentable • • • •, • • •••:••••. * 

A new combination of old devices is pat- 
entable, if the result produced is new and 

useful •••-••-.**••••::•."■*' 

A combination of old devices, which pro- 
duces merely the aggregate of the several 
results of the devices when used separately, 
is not patentable '.•••'%, ; j 

The rule that the application of an old 
machine or combination to a new purpose 
does not involve invention does not hold 
good in the case of the application of a new 
combination to an old purpose ^^J^ 

A hotel register with side margin occu- 
pied with printed advertisements and the 
middle left vacant for names of guests, held 
patentable, and not anticipated by city di- 
rectories containing marginal advertise- 

xaents ^^^' .^""' °'^' 

An invention made and used in a private 
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public, to which a subsequent inventor had 
no access, will not- invalidate the P^*^^****-n^Q 
liim 76S, 900, lOlo 

An invention lidi not anticipated by a 
prior machine, substantially abandoned, and . 
passing out of the memory of those who 
used it, until recalled by the patented in- 
vention ;••*'/•• ^-^ 

"A pre-existing device, - which only when 
-out of order operated like the patented de- 
vice, and was not accessible to the public, 
and passed out of existence, and was un- 
known to the patentee, will not invalidate 

the patent . , »■'••'■ 

■Who may olitaiii patent. 

The patentee must not only be an origi- 
■nal inventor, but the first inventor 900 

The fact that a subsequent inventor had • 
obtained a patent, and put the invention 
into actual use, will not bar a patent to the 
first inventor, who was not guilty of 
laches 1003 

"Reduced to practice" does not import 
"bringing the invention into use. but rather 
reducing it to such form as to remove it 
from the condition of mere theory 1003 

The making of a model and drawings 
■from which one skilled in the art would be 
■enabled to carry the invention into actual 
use. is a reducing to practice 1003 

A foreign patentee may at any -time dur- 
ing the life of the foreign patent obtain a 
patent in this country, provided the inven- 
tion shall not have been introduced into pub- 
lic use in this country for more than two 
years prior to the application. (Act 1870.) .1182 

Prior puljlic use or sale. 

Public use in good faith, for experimental 
purposes, while perfecting the invention, is 
not within the meaning of the statute 1180 

The date from which the time of prior use 
■or sale is to be reckoned is the date of the 
earliest application, where the same was re- 
jected improperly 1180 

"Public use" means use in a public man- 
ner, and not use by the public generally. . -1182 

Prior description, or foreign, invention 
or patent. 

Prior use in a foreign land does not invali- 
date the patent, where the patentee sup- 
posed himself to be the first inventor, nn- 
fess the prior invention has been patented 
or described in some printed public work. . 915 

The description in the prior printed publi- 
cation should be sufficient to enable a me- 
chanic skilled in the art to construct the 

machine • 915 

Abandonment:' Iiaclies. 

A delay of three years in making an 
amendment is no ground of rejection or the 
Amended specification, where the patent of- 
fice had acted upon the merits of the casje. . S94 

Incompleteness of prior application is no 
evidence of a change in patentable features, 
where it appears that the machines are iden- 
tical 894 

A withdrawal of the application under a 
mistake caused by an error of the patent 
office is no abandonment, though the appli- 
cant suffer his invention to go into public 
use 899 

The omission to file a caveat while matur- 
ing an indention does not impair the rights 
of the inventor .1003 

Application and issne: Interference. 

The inventor may make each improve- 
ment the subject of a separate patent, or 
combine them, if he chooses 899 

Upon the application for a patent, the tes- 
timony of practical men as to the utility of 
the invention is entitied to consideration. . 899 

Extent of claim. 

Both the specification and claim will be 
looked to, to ascertain, the invention 900 
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The specification and claims are to be" 
liberally construed to carry out the inten- 
tion of the inventor _. 341 

A claim- for-a-resiilt produced substanti- 
ally in the manner and * for the purpose 
described will be construed to be for the 
mechanism described, and not for the result 
itself - 1079 

The drawings must be considered in con- 
nection with the specifications 341 

The description of each separate element 
must be read and construed with reference 
to the entire combination and its results. . . 34i 
Appeals from commissioners* decisions. 

The commissioner is bound to answer the 
reasons of appeal in cases of single applica- 
tions as well as in cases of interference. 
(Act March 3, 1839, § ■11.) .1150 

The court cannot consider loose drawings 
sent up with the papers, which are not 
signed by the inventor, and attested by two 

witnesses 1150 

Brcissue: Disclaimer. 

A disclaimer arising from inadvertency, 
accident, or mistake will not prevent the 
patentee from embracing the part so dis- 
claimed in a reissue of his patent 899 

Duration. 

A domestic patent expires at the same 
time as the original term of a foreign pat- 
ent for the same invention. (Rev. St. 

§ 4887.). 1182 

Extension: ReneTval. 

A purchaser of the exclusive right to 
make, use, and vena patented parts in a 
particular combination, without limitation 
of time, lield should be protected, as against 
an assignee of an extended term of the 

patent 39* 

Assignment. 

The failure to record an assignment does 
not" impair its validity as between parties 
and against strangers. The recording is 
only necessary by way of notice to pur- 
chasers 255 

Iiicenses. 

The question of what amounts to a deliv- 
ery of a license considered 391 

A" license of the "exclusive right to use 
and sell" in a certain territory, reserving 
the "right to manufacture," construed, and 
lidd assignable • 346 

Mere licensees have no interest capable of 
affording the foundation of a suit in their 
names 81 

One of three instruments executed con- 
temporaneously as part of the same transac- 
tion was recorded, though none were re- 
quired to be recorded by law. Meld, that 
they were all valid, as against a bona fide 
purchaser under the recorded instrument. . 348 

Sale of patented machine or prodnct. 

The purchaser of a patented machine from 
the grantee of the exclusive right to make 
and use, and license others to use, has no 
right, as against the patentee or his assigns, 
to continue the use of the machine after an 
extension of the patent ■» 883 

Infringement— .w .tiat constitutes. 

A combination of old devices does not pre- 
vent others from using them separately, or 
in a new combination 162, 187 

A patentee cannot repudiate one of the 
parts of his machine after another in- 
ventor has taught him to dispense with it. . 187 

A patent claiming invention of an hotel 
register with alternate leaves of bibulous 
paper, for advertisements, MM infringed by 
the use of yellow medium paper for such ad- 
vertisements 867 

An hotel register with advertisements \\t. 
the top and bottom of the pages licld an in- 
fringement of a patent for a register with 
side margins for printed advertisements, , . 875 
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A wire gauze dipper, substituted for a 
perforated dipper, for stirring oil, and rais- 
ing enough for a single operation, held a 
mere equivalent 764 

Wio liable. 

The keeper of an hotel, who keeps an in- 
fringing hotel register, is liable as the user 
of the invention 866, 867, 875 

The manufacturer, the seller, and the 
user of an infringing article are liable for 
the infringement 768 

A patent for the application or employ- 
ment of armor on a vessel is not infringed 
by one who puts tie same on a vessel under 
contract with the government 1008 

Whether the grant of a patent excludes 
the United States from the right to make 
and use the invention for themselves, 
quaere 1008 

Preliminary injunction. 

Not giranted as against a party who has 
been in possession of the invention for a 
long time under color and claim of right. . 255 

A judgment or decree after a judicial in- 
vestigation, or an exclusive possession for a 
long time, is necessary to make out a prima 
facie case under the patent 83. 129 

The presumption of the validity of the 
patent is diminished in force where it ap- 
pears that the judgment was obtained, with- 
out resistance, in an action in which sev- 
eral patents were in issue 83 

Four years' use of a pavement laid by 
the patentee under a contract with the city 
Jteld insufficient to raise a presumption in 
favor of the validity of the patent 105 

The alleged public acquiescence in a pat- 
ent must be attended with circumstances 
indicating that such acquiescence would 
not have occurred if any fair doubt had ex- 
isted as to the validity of the patent 105 

Public acquiescence in a patent will not 
be construed as acquiescence in a reissue, 
where both patents do not claim the same 
thing 83 

The affidavit of the manufacturer of an 
article, stating its composition from his per- 
sonal knowledge, will prevail over the affi- 
davits of dealers, stating their opinions. .. , 129 

- Procedure. 

A patentee may assign his right to recov- 
er for past infringements 364 

In a suit by an assignee to recover dam- 
ages and profits accruing both before and 
since the assignment, the assignor need not 
be made a party 1180 

Where an exclusive license has been 
granted, the licensee and the patentee are 
both necessary parties to a suit for infringe- 
ment 391 

The patentee may maintain an action for 
infringement of his valid claims, though he 
did not disclaim the invalid claims before 
bringing the action. (Act March 3, 1837, §§ 
7, 9.) 280 

The question whether there has been un- 
reasonable negligence or delay in entering 
such disclaimer is a question w^ich goes 
to his right of action. (Act March 3, 1837, 
§ 9.) 280 

A disclaimer is necessary only where the 
thing claimed without right is a material 
and substantial part of the thing patented . . 280 

The want of a disclaimer is no ground for 
invalidating the patent, where the invalid 
claim is not an essential part, and was intro- 
duced without intent to defraud or mislead.. 280 

The particulars of the infringement need 
not be stated in a bill in equity 845 

Bill for infringement of 33 claims, in 4 
several patents, held demurrable for multi- 
fariousness 908 

Want of novelty, as a defense, must be 
specially alleged 103 



The defense that the subject of the in- 
vention is not of a patentable character 
is admissible under the general issue 103- 

Tt is a question for the jury whether the 
production of the article involved inventive 
genius 768- 

A patent not introduced in evidence be- 
fore the examiner will not be received at 
the hearing 81 

Evidence. 

Defendant is estopped to deny the utility 
of the invention 915- 

The patent is prima facie evidence that 
the patentee was the original and first in- 
ventor of the thing described 775 

Defendant must g^ve notice of the place 
where and the parties by whom the thing 
relied on under the defense of prior use has 
been used , 915- 

A reference to a county in which, it is al- 
leged, the prior use took place, is not suffi- 
cient 915 

It may be shown that the devices set forth 
in the foreign patent offered to show anticipa- 
tion are inoperative, impracticable, and 
worthless 764 

The proof of prior use or previous knowl- 
edge, to defeat a patent for want of novelty, 
must be such as to establish the fact clear- 
ly, and beyond a reasonable doubt. Mere 
preponderance is not sufficient 856- 

Testimony that a machine of great merit 
was anticipated by an old machine, made 
years ago, will be examined with great 
care 900' 

Weight and sufficiency of evidence as to 
the novelty 900- 

A patentee who claims several distinct 
improvements must show himself entitled to 
each, to sustain the action 1037 

—~ Injunction and its violation. 

Defendant must take the judgment of the 
court as to the portions of the enjoined ma- 
chine which he is entitled to use. Advice 
of counsel is no justification 366 

-— — Accounting: Damages. 

The damages should have reference to 
the scope of the invention, and the extent 
to which it enters into the infringing ma- 
chine 90a 

Exemplary or vindictive damages cannot 
be given, but only the actual loss sus- 
tained 2sa 

The amount which plaintiff might have 
obtained from advertisers in his patented 
advertising hotel register, as well as the 
profits he might have made upon selling 
the book, must be considered, in estimating 
damages 867, 875 

A verdict for damages gives no right to 
the defendants to use the infringing devices 900 

The court will increase the amount of 
verdict only where the circumstances are 
aggravated, and repel the bona fides of the 
infringement 132 

The failure to file a disclaimer until after 
suit brought (Act March 3, 1837, § 7) will 
pi'event tjhe patentee recovering costs, but 
will not prevent the court increasing the 
amount of the verdict 132 

Marking patented articles: Penalty. 

Each article should be stamped with the 
day of the month, as well as the year. The 
word "Patented" may be abbreviated .... 882 

In a qui tam action under Act 1842, § 6, 
the proof as to the patent must correspond 
with the allegations as to the sale of the 
article 882 

Various particular inventions and pat- 
ents. 

Brick press. No. 2,768, for improvement, 
construed 280 

Chains. No, 43,987, for an improved ma- 
chine for stretching chains, held va,lid and 
infringed 211 
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Coal BCnttles. Reissue No. 3,438, for im- 
provement in manufacture, held not infrm- 
ged ,..........•..•••••••••••'*••••"*** ■*■'**' 

Cotton cleaner. Hayden's improvement 

liddr patentable ay* 

Cotton cleaners. Nos. 18,742 and. 29,971, 
for improvements, lield valid and infrmged.. 900 

Ferrotypes and ferrotype plates. Reissue 
No. 6,982, for improvement, held valid. . . -1019 

Firearms. Improvement in priming tubes, 
held to involve patentable invention...... 29-ii 

Fly traps. Reissue No. 6,493, for im- 
provement, held valid and infringed olo 

Hotel register. No. 63,889, for an ad- 
vertising hotel register, held valid and in- 
fringed So6, 866 

Hubs. Reissue No. 5,366, for improv^ 
ment in hubs of wagon wheels, held vahd 
and infringed •-•••• • y * *°^ 

Lubricating machinery. No. 36,60d, for 
improvements in machinery for oiling or 
lubricating wool or other fibrous materials, 
held valid and infringed • • • • 764 

Pavements. Reissue No. 4,106. for Bel- 
gian pavement, held invalid for want of 
novelty . : 103; Contra, 103 

Sawmills. No. 51,310, for improvement. 
held valid and infringed 341, 364 

Sewing machines. No 29,785, for im- 
provement, licld valid and infringed 775 

Shades. Reissue No. 2,756, to Harts-- 
home, for improvement in spring fixtures, 
construed broadly, and Iteld to be infringed. 

70S, 710, 711 

Shears. No. 1,092, for improvement in „ 
tailors* shears, held valid and infringed 1037 

Spoons and forks. Reissue No. 2,682, for 
improvement, held valid and infringed. ... 72 

Squares. Reissue No. 5,408, for improve- 
ments in machinery for .graduating carpen- 
ters' squares, held valid and infringed 694 

Stoves. Reissue No. 3,523, for improve- 
ment in self-feeding coal stoves, lidd valid 
and infringed ..1079 

Turning lathes. Reissue No. 1.400, for 
machine for shaping irregular surfaces in 
wood, Jidd not infringed by the machine pat- 
ented to Cakes for cutting irregular forms. . 1S7 

Wagon gearing. No. 16,648 (reissued No. 
6,660), for improvement, held valid and in- 
fringed 305 

Water-cooling pitcher. Hebbard's inven- 
tion, held patentable 1012 

Wells, No. ^,126, for improved method 
of putting down and operating bored wells, 
Jield not infringed. 768 

PAYMENT. 

See, also, "BUls, Notes, and Checks"; "Com- 
promise." 

Note against one partner held paid by 

agreement of other partner to credit its 

amount on a note which he held against the 

payee, where the proper credits were made 

^ in the firm accounts 133 

Payments, without objection, of illegal ex- 
actions by government officials, cannot be 
recovered back 332 



Pilots. 

See "Admiralty." 

PLEADIITG AT LAW. 

See, also. "Abatement and Revival." 

A writ in debt, "that they answer unto 
him of a plea of debt of $1,000." held good 
on a demurrer to a plea in abatement that 
the writ did not run in the debet and 
detinet • •• •• HO 

Matter in defeasance of an action need 
not be stated in the declaration 378 



Page 
The continued- use of an improvement, 
where, under the agreement with plaintiff, 
nonuser was to release defendant from his 
obligation to pay, need not be alleged in - 
the declaration ^''O 

A plea is bad which sets up matters m 
defense, and neither denies nor admits, and 
avoids plaintiff's allegation 303 

A plea is bad which states facts that 
amount only to the general issue 308 

A plea is bad, if it set up two distinct 
matters of defense, either of which is suffi- 
cient to defeat plaintiff's action 308 

Defendant may plead inconsistent or con- 
tradictory defenses to the same action under 
Civ. Code Or. § 72 209 

A plea to a declaration on a bond condi- 
tioned to pay a certain sum in pounds ster- 
ling, that it was not equivalent to. and that 
defendant did not owe, the sum in United 
States money, as averred in the declaration, 
held bad on demurrer^ '. 124 

A plea in abatement does not waive pro- 
cess. It may be abandoned, and a motion 
made to quash the writ for defective service 306 

A demurrer puts in issue the sufficiency of 
all previous pleadings, and judgment will 
be given against him who committed the 
first fault V i 690 

A repleader is never awarded m favor of 
him who commits the first fault in plead- 
ing, nor where there is one material issue in 
the cause • *••%••„*•• ^ 

A variance between November and Sep- 
tember in the allegation and proof of the 
making of a usurious contract held not ma- 
terial • "°^ 

Profert of lie bond declared on, and a col- 
lateral agreement necessary to establish 
the right to a recovery, being made in the 
declaration, defendant is entitled to oyer. 380 

PliEADnSTG IN ABlMXRAIiTY. 

See, also, "Maritime Liens" : "Seamen." 
Impertinent and irrelevant allegations in 

an answer stricken out on motion 126 

Articles signed by "William Henderson," 

as cook and steward, held admissible on a 

libel for wages by "William Henry" lliy 

piiEADnsra in equity. 

A bill uniting a controversy as to the 
validity of a will, with claims of heirs, 
with the suit of a creditor, and with a de- 
mand for an account by the esecutor, heU 
multifarious • 1^8 . 

Where the bill is good in part, a demur- 
rer covering the whole bill will be overruled 976 

A general demurrer to the whole bill can- 
not be sustained as a demurrer to relief 
prayed in respect of persons who are not 
made parties to the bill 976 

The practice, with reference to a plea in 
bar for want of parties, stated 391 

The waiver of an answer on oath is in- 
effectual if defendant does not choose to ac- . 
cept it • 9"^® 

An answer relying upon the statute of 
limitations is in time, if filed before the bill 
is taken for confessed i 911 

The answer, so far as it is responsive to 
the allegations in the bill, is conclusive evi- 
dence, unless contradicted by two wit- 
nesses ^^^ 

PLEDGE. 

A silver comet was delivered to the land- 
lord, with an absolute bill of sale, as se- 
curity for rent. The tenant subsequently . 
borrowed' it to use. and failed to return 
it. ffeW, that the transaction was a pledge, 
and that the lien was gone * 528 
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PBACTICE AT LAW. ^^s« 

An unnecessary plea will, on motion, be 
directed to be withdrawn, as improperly in- 
cumbering the record 143 

PEACTICE IN ADMIRALTY. 

See, also, "Admiralty"; "Maritime Liens"; 
"Seamen." 

The remedy against the vessel and the 
remedy against the owner cannot be united 
or enforced in the same action 189 

The affidavit on a motion for additional 
security for costs may be made by the proc- 
tor of the party 586 

A statement by the advocate of the parly, 
in open court, the day after the hearing, 
made by authority of the party, may be 
taken as an admission in contradiction of 
the evidence submitted by him 675 

The decree of distribution does not fol- 
low the report of the auditor, as matter of 
course, because no exception has been taken 
thereto . . .- 577 

A party having a prior right to a vessel 
may claim distribution from surplus pro- 
ceeds in admiralty, although his original de- 
mand was not one entorceable in admiralty 577 

Where a vessel, bona fide assigned by the 
tiwner, is subsequently sold under a mari- 
time lien, the assignee is entitled to a dis- 
tribution of the surplus, in preference to a 
creditor having no such appropriation. .... 577 

PRACTICE IN EQUITY. 

The court will not allow a- rule respecting 
parties, adopted for convenience, to operate 

so as to defeat the ends of justice 257 

Before a bill can be taken for confessed, 
defendant must have been ruled to answer, 

under rule 17 176 

The court will not permit the bill to be 
taken for confessed where defendant offers 

to file his answer 176 

A cross bill seeking a discovery from com- 
plainants is unneeessarv, in view of Act 
July 6, 1862, § 1; Act July 3, 1864. § 3,— 

permitting parties to be witnesses 1001 

Substituted service of a cross bill against 
alien complainants in the original bill can- 
not be made upon their solicitors, where 
they file a stipulation that the answers may 
be amended by setting up the matter con- 
tained in the cross bill 10.01 

On exceptions to an answer for imperti- 
nence and scandal, the court give the an- 
swer a liberal consideration, having regard 
to the nature of the case as made by the 

bill 61 

Where a cause is set down for hearing 
on the plea tliat defendant has not been 
served with process within the state, docket 
entries showing a prior appearance by a so- 
licitor cannot be considered 657 

An amendment was allowed after argu- 
ment, by which the plaintiff was allowed to 
traverse the fact of such an appearance hav- 
ing been entered , 657 

A dismissal of a bill, except upon tiie mer- 
its, is no bar to a subsequent bill for the 

same cause 95 

An order for the dismissal of a bill taken 
ex parte, where the defendant died after it 
was granted, may be entered as of a date 

antecedent to his death 60 

The rules of evidence, except the answer 
of the defendant, are the same in chancery 

as at law 551 

Testimony of complainant in support of 
the allegation of the bill, directly contra- 
dicted by an officer of defendant corpora- 
' tion, held insufficient to overcome the de- 
nials in the answer 918 

An affidavit not sworn to before a judge 
of the court, or a commissioner appointed to 



Page 
administer an oath, cannot "be read in evi- 
•ience 156 

No exception can be taken at nisi prius 
to the opinion of the judge who tries an is- ' 



sue of devisavit vel non. 
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PRUSrCIPAL AND AGENT. 

See, also, "Factors and Brokers": "Master and 
Servant." 

The principal is bound by the acts of a 
sale agent, though not personally known to 
him, where authority to employ sale agents 
is implied from the nature of the duties 
and powers committed to his general agent 111 

PEINOIPAL AND SURETY. 

See, also, "Bail"; "Duress": "Guaranty." 

The liability of sureties on the official 
bond of the cashier of a bank is limited to 
his acts during the term of office to which 
he was elected when the bond was given. . 612 

Arrest and discharge of bail on a cap. ad 
sat. will not prevent resort to security taken 
in the shape of notes of a third person 719 



PRIZE. 

See, also, "War." 

Enemy property, shipped by an enemy, 
from an enemy port, to his creditor, to be 
applied on a debt, is subject to capture at 
sea before it comes to the creditor's 
hands 441, 443 

Vessel having been used by the enemy 
without the knowledge of her owners, and 
recaptured from the enemy, will be restored, 
with costs to the libelants 1163 

A vessel approaching a blockaded port, 
with intent to violate the blockade, is not 
entitled to be warned off 290 

A capture as prize of war overrides and 
supplants all claims of private liens, and a 
libel on the instance side of the admiralty 
court will be dismissed 524, 524 

The master of the vessel is not entitled to 
be paid freight for the voyage out of the 
proceeds of condemned property 4i4 

The failure to send the officer or crew of 
the captured vessel into port with her, or 
produce them as witnesses, held cured by 
the subsequent appearance and examination 
in preparatorio of the master 1178 

"Where the apparent ownership of a cargo 
is m an absent party, capable of claiming, 
it will not be condemned until he has had 
the benefit of the rule allowing a year for 
the assertion of claims 1194 

Decree of condemnation opened to permit 
loyal owners to show that the vessel had 
been previously captured from them by an 
enemy's privateer, and restoration awarded 
on the payment of one-eighth of the value, 
as salvage, to the captors 825 

On an appeal to the circuit court, the 
property follows the appeal into that court, 
and the district court has no authority to 
bail or sell it 78 

Act July 17, 1862. forbids the allowance 
to a prize commissioner in the Southern dis- 
trict of New York of any larger emolument 
than a salary of $3,000 a year 826 

A vessel condemned because her destina- 
tion was falsified at the port of departure, 
and because the master, in the preparatory 
examination, made false statements as to 
the ownership of the cargo .1194 

Vessel released, as not being enemy prop- 
erty, and restored on payment of costs, 
there having been reasonable cause for her 
seizure , . 441 

Cargo condemned as enemy property, em- 
ployed in aiding the insurrection on foot at 
the place of its capture 11G3 
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Vessel and cargo condemned as enemy 
property, and for a violation of the block- 
ade of Charleston IVIq 

Vessel and carpro condemned as enemy 
property, and for an attempt to violate the 

blockade of Mobile 1177 

Vessel and cargo condemned as enemy 
property, and for an attempt to violate the 
blockade of Savannah 290 

PXIBIilC LAISTDS. 

See, also. "Grant." 

The interest of a pueblo in lands in Cali- 
fornia, and the rights acquired by the Unit- 
ed States upon the cession, considered... oo 

The president of the United States may 
reserve from sale certain lands within a 
pueblo, by order to that effect 56 

Validity of San Francisco alcalde titles. . 261 

The title of the city of San Francisco to 
its municipal lands within its charter lim- 
its became perfected on the passage of Act 
July 1, 1S64 640 

The statute of limitations of 1863 com- 
menced to run in favor of the adverse pos- 
session of such lands at such time. . ,*. 640 

A settler under the Oregon donation act, 
who dies before the conditions requisite for 
vesting title in him have been fulfilled, has 
no devisable interest in the land, and his 
heirs and widow take as doQfees of the gov- 
ernment • 248 

QUIETENTG- TITLE. 

The rule is not universal that more than 
■one trial at law is required to authorize a 
bill of peace 551 

On a bill to quiet title, the court cannot 
direct that on a second trial before a- court 
of law the same evidence shall be received 
as was used upon the first trial 551 

aUO WARKAHTO. 

When an information in the nature of a 
writ of quo warranto may be sustained 
against a person usurping an office under a 
private corporation .' 116 

BATT/KOAB COMPANIES. 

Sep, also, "Carriers"; "Corporations"; "Man- 
damus," 

Bonds issued for stock in a consolidated 
■company under a vote for subscription for 
stock in a constituent company, where the 
facts were recited therein, lidd void in the 
hnnds of a bona fide holder for value. ..... 676 

The insertion of a power of sale in a mort- 
gage to trustees for the benefit of bond- 
TiOiders does not supersede the right of fore- 
■closure by bill in equity 257 

Real Property. 

See "Adverse Possession"; "Boundaries"; 
"Deed"; "Ejectment"; "Grant"; "Public 
Lands." 

RECEIVERS. 

Receiver appointed at the suit of stock- 
holders in an action by one corporation 
jjgainst another, where certain persons, who 
are directors in both companies, are about 
to discontinue the acti-Dn in favor of the 
one in which they have the greater interest 946 

A suit cannot be maintained against a re- 
•ceiver without leave being first obtained 
from the court by which he was appointed 185 

A state statute providing that receivers 
appointed by any court may be sued with- 
■out leave of the court is inapplicable to 
receivers appointed by the federal court. . . 185 



REMOVAIi OF CAUSES. 

See, also, "Courts." I*age 

Riglit of removal. 

Quaere: Whether Kev. St. § 639. subd._3, 
allowing removal on the ground of preju- 
dice and local influence, has been repealed 
by Act March 3. 1875 117 

A foreign corporation, by having an office 
and transacting business within the state of 
New York, does not lose the privilege of 
having all its members regarded as citizens 
of the state in which it was incorporated. 
(Act N. y. April 10, 1855.) 799 

A suit in which citizens of the state are 
joiied as defendants with a foreign corpora- 
tion and nonresidents cannot be removed, 
under Act Sept. 24, 1789, § 12. unless the 
citizens of the state are merely nominal 
parties 799 

Officers of a corporation, joined as de- 
fendants with the corporation, against 
whom, in their individual capacities, no re- 
lief is claimed, are merely nominal par- 
ties 799 

Nominal defendants will not be considered, 
in determining the right of removal. ...... 799 

If a case is within Act 1789, § 12, the , 
fact that it is connected with and grows 
out of matters litigated in the state court, 
will not prevent its removal 808 

A person brought into court by order to 
interplead will not be regarded as volun- 
tarily before the court, and waiving his 
right of removal 962 

A consent to a reference at the time a 
cause is called for trial, and might, in the 
ordinary course, have been tried, held a 
waiver of the right of removal on the 
ground of prejudice or local influence 448 

Time of removal. 

Application must be made at or before 
the first term at which the cause may be 
tried, although the court and parties may 
not be ready to try it 117 

The jurisdiction of a ■ county or circuit 
court in Virginia on anneal from a board 
of county supervisors is original, and not ap- 
pellate 117 

Application to remove must be made at or 
before the first term of the court after the 
appeal is taken 117 

Proceedings to obtain. 

Where the proper steps to effect a re- 
moval have been taken, and evidence there- 
of is presented to the state court, the right 
of removal may be perfected by defend- 
ant's entering the projjer papers in the fed- 
eral court, and appearing 799 

No order by the state court for the remov- 
al of the cause is necessary 799 

Effect of removal: Subsequent proceed" 
ings. 

When a case is removed under Act 1789, 
any injunction issued before its removal, 
ipso facto, falls 799 

Where the cause is removed on the ground 
of citizenship, it will not be remanded on 
motion, where the question of citizenship is 
fairly disputed 975 

REPLEVTKT. 

After issue joined in replevin, it is too 
late to move to quash the writ 289 

Upon the plea of property, plaintiff has 
the burden of proof, and the right to open 
and dose 1079 

Judgment for defendant should, in all 
cases, be for a return 1066^ 

A finding for defendant, with damages 
in the value of the goods, will not prevent 
defendant maintaining an action upon the 
replevin bond, and recovering damages be- 
yond the value of the goods 1066 
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RIPABIAM" EIGHTS. ^^^ 

See, also, "Navigable Waters"; "Waters and 
Water Courses." 

The proprietor of adjoining lands, who is 
also owner of the bed of a creek, may 
grant and convey the bed of the creek, sepa- 
rate from the land which bounds it. ....<> • 715 

SAIiE. 

See, also, "Vendor and Puronaser." 

An absolute bill of sale of personal prop- 
erty, unaccompanied by possession, is void, 
at common law, as to subsequent purchasers 
without notice, although acknowledged and 
recorded agreeably to Act Md. 1729, c- 8, 
§§ 5, 6 340 

Sending a circular naming "present price" 
of an article, Jield an offer to sell, and its 
acceptance in a reasonable amount com- 
pletes a contract 234: 

The property does not pass unless there 
be a certain price agreed upon,- and a de- 
livery of possession 574: 

When there is no unfairness, the price 
agreed upon, though extravagant, must be 
paid 1066 

To disaffirm a contract, the property must 
be returned, if practicable ,.1066 

The purchaser of property sold without 
title cannot recover the purchase money, in 
assumpsit, without proof of a return, or of- 
fer of return, of the property, nor where 
there was a bill of sale under seal, with an 
express warranty of title 115 

Where notes given for the purchase price 
of property are misdescribed in the declara- 
tion, plaintiff may recover on the general 
counts, but in such case the recovery is 
limited to the market value. 1066 

The purchaser may claim as damages the 
difference between the contract price at the 
time delivery was to be made and the cur- 
rent price of the article at the actual time 
of delivery 306 

SALVAGE. 

Riglit to salvage compensation. 

Salvage service is such service as is ren- 
dered in rescue or relief of property at sea, 
in imminent peril of loss or deterioration. . 948 

Towing may be a salvage service, when 
performed in aid of a vessel in distress — 948 

Services rendered by a tug in towing to a 
wharf a vessel which, being overtaken by a 
storm while entering a harbor, was left by 
her crew, licM entitled to salvage remunera- 
tion 948 

Services in towing into harbor a vessel 
leaking badly, anchored near shore of Co- 
hasset. and liable to stranding on change 
of wind, held entitled to salvage remunera- 
tion 1128 

Where no agreement is made for compen- 
sation for towing a vessel in distress, the 
rate is to be governed by considerations ap- 
plicable to salvage cases 948 

Seaman discharged from a ship of war 
at sea, to assist in bringing into port a 
short-handed whaling ship, held entitled to 
compensation as for a salvage service 726 

AVhat a pilot does beyond the limits of 
his duty, as such, may be the foundation of 
a claim for salvage, but not such acts as 
are within them 413 

A steamboat dismantled and stripped of 
her motive pow^er, and fitted and used as a 
saloon and hotel, cannot be the subject of 

salvage services 1085 

Contracts for salvage services. 

A contract made by the master with sal- 
vors, for the recovery of the cargo of a 
sunken vessel, sustained 525 
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Forfeiture o£ salvage. 

Salvors who fall into distress, and are re- 
lieved by other salvors, do not thereby lose 
their original right to salvage. The second 
salvors cannot lawfully make a contract to 
that effect 116& 

Salvage on derelict cases and hoses not 
forfeited for refusal to deliver to owners' 
agent at a small port, into which the vessel 
put because of adverse winds 713^ 

A person who recovers property lost at 
sea, or shipwrecked, and sells the same and 
appropriates the proceeds, in. violation of 
law, forfeits the right to salvage 52& 

Amount. 

The amount is estimated by the compound 
consideration of the danger and importance 
of the service 413- 

The fact of the property being derelict 
only makes out a prima facie case of ex- 
treme danger of total loss, which enhances 
the award 243- 

The rule to allow a moiety in case of dere- 
lict is not departed from, except under ex- 
traordinary circumstances 13.6& 

A stoppage to save life is not a deviation 
which discharges a policy of insurance, but 
a stoppage merely to save property is a de- 
viation 1166- 

Extraordinary expenses, such as the 
breaking of a propeller, in rendering salvage 
services, are not included in the compensa- 
tion 830- 

A vessel with cargo of cotton on fire was 
towed into shallow water, and scuttled and 
sunk. Held, that the amouuc which they 
brought at a sale in such condition was the 
measure of value in estimating salvage .... 89T 

$750 allowed on net proceeds of $2,000 of 
vessel lying dismasted, and in a helpless con- 
dition, near the shore of a dangerous coast, 
at a great distance from any port 830- 

$1,500, on a valuation of $9,500, allowed a 
schooner for towing into port derelict bark 
found near the mouth of Delaware Bay. . . . 243 

$3,600 allowed for towing to Boston a ship 
valued, with cargo, at $120,000, anchored 
near dangerous reefs near the shore of Co- 
hasset 1128- 

$21,050 allowed on cargo of iron valued 
at $36,222, saved, by diving, from vessel 
wrecked on Oarysfort Reef 1039 

One-fourth allowed on a valuation of $12,- 
583, where a small schooner loaded with 
coal saved floating cases and boxes 713" 

Salvors awarded 14 per cent, on dry cot- 
ton saved, amounting to $168,000, and 40 
per cent, on damaged cotton, amounting to 
$22,000, and on materials sold at S3.07S. . 763^ 

Remedies for recovery. 

Salvors have a right to the possession of 
the salved property until their claims are 
legally adjusted 71S 

Cosalvors omitted from the original libel 
may present their claims bv suitable allega- 
tions without notice or process to the other 
parties 1166 

Apportionment of costs among cosalvors 
and claimants 1166' 

App ortionment. 

A second set of salvors have no richt to 
interfere, and become participators in the 
salvage, unless it appears that the first set 
will not be able to save the property with- 
out their aid 413 

Kule of apportionment between the mas- 
ter, officers, and crew, and between cosal- 
vors 1166- 

The owner of the salvor vessel is usually 
allowed one-third, but, in cases of extraor- 
dinary merit or peril to the ship, a. greater 
allowance may be made 1166- 

Hriglit to property or proceeds. 

Underwriters cannot make any claim for 
salvage property in the admiralty, unless 
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there has been an abandonment of the prop- 
erty to them, and an acceptance xLbb 

Re-view. . 

An appeal by any parties interested m the 
distribution of salvage, as to their shares, 
brines up incidentally a review of the whole 
decree, so far as the distribution is con- 
cerned lloo 

SEAHBlSr. 

See, also, "Admiralty"; "Maritime Liens." 

Tlie contract of sMpment. 

No stipulation contrary to the maritime 
law, to the injury of seamen,. will be allowed 
to stand, unless explained to them, and an 
adequate additional compensation be given 
to them 480, 963 

Where a master agrees, with a mariner, to 
carry the latter's goods free of exnense. a 
charge for freight thereon cannot be sup- 
ported, as between the master and mariner 648 

A seaman injured during a voyage, and 
left sick in a foreign port, is entitled to 
wages during such sickness, and up to his 
arrival home, together with medical ex- 
penses, deducting wages actually earned on 
the return voyage 634 

The expenses of curing a sick seaman, 
chargeable against a ship, include, not only 
medicines and medical advice, but nursing, 
diet, and lodging, where the seaman is car- 
ried ashore 480 

A stipulation, that the seamen shall pay 
for medical advice and medicines, without 
any condition that there shall be a suitable 
medicine chest, etc., is void, as contrary to 
the policy of the act of congress 480 

The onus probandi in respect to the suffi-- 
ciency of the medicine chest lies on the 

owner 480 

Conduct o£ master or mate in respect to 

seamen. 

The action of the master in confining sea- 
men for insubordination, and in Sending sea- 
men on shore for supplies of wood and 
water, where they were attacked by sav- 
ages, held justifiable • • • • wo' 

The master must hear complaints made in 
a reasonable manner against superior offi- 
cers, and redress grievances found to exist. . 816 

The master is liable for an unjustifiable 
assault by one of his officers upon one of the 
crew, when done by his connivance, consent^ 
or authority 469 

Such consent and authority will be pre- 
sumed when it appears that he knew of the 
trespass, or had reason to know it, and did 
not interfere to prevent it 469 

A receipt acknowledging satisfaction of 
all claims for assault and battery is not 
binding unless shown to have been the result 
of a fair compromise, on compensation given 469 

A receipt for all "demands and dues" 
against a vessel, her master and officers, is 
not, upon its face, a receipt for assault and 
battery 469 

The vessel owner is not responsible for 
injuries to a seaman, caused by negligence 
of the mate, where no personal negligence 
on the part of the owner appears 310 

Rules for assessment of damages in cases 
of beating and wounding a seaman 469 

"Wages— Itiglit to. 

Where freight is lost by the fraud or 
wrongful act of the mastei:. seamen are still 
entitled to their wages 1139 

Seamen are not entitled to the two-months 
wages allowed bj[ law, where the vessel is 
abandoned to the insurers in a port of neces- 
sity, where it would cost more than half her 
value to repair her 1139 

The unjustifiable discharge of a mariner 
in a foreign port entitles him to wages, and 
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to damages, also, if accompanied with op- . 
pression "Oa- 

The discharge made in a foreign port must 
be before the consul, but the money settle- 
ment need not- be; and the consul is not en- 
titled to charge a commission on the amount 
paid, for merely witnessing the payment. . . 816- 

A seaman on a whaling voyage, dis- 
charged abroad without his own fault, held 
entitled to the pro rata settlement provided 
in the articles for a discharge from sickness 816- 

Rights of a nonconsenting mariner, where 
the cruise of a privateer is broken up, and 
a new one commenced, with the consent of 
all the others ••• I'l 

— — Kemedies for recovery. 

The mate and cook of a porgy steamer em- 
ployed for the fishing season ac stipulated 
wages have a lien upon the vessel therefor. .10^ 

, A minor employed on such steamer by the 
rnaster, at all work, has a lien for his wages, 
even though the owner is authorized by the 
sliaresmen to retain from their shares his 
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wages • 

An agreement of the charterer, with the 
owner,, to pay the seamen's wages, will not 
bar their lien, where they contracted with 
the master — • • 685- 

The lien for wages is not lost by taking 
the owner's time note in settlement, where 
the circumstances rebut the presumption of 
payment ' 1042 

The taking of such note operates as an 
extension of time of payment 1042" 

Acceptance of nonnegotiable note of mas- 
ter, on giving a receipt for wages, and put- 
ting the note in suit, do not waive the lien. . 

A receipt in full of all demands is open to 
inquiry and explanation. A settled account 
for wages, etc., is not conclusive, but it may 
be surcharged and falsified 

A seaman's lien for wages will not be en- 
forced in admiralty, as against a bona fide 
purchaser, after the lapse of two seasons. . 

A new clause in the shipping articles, re- 
lied upon to repel a claim for wages, must 
be pleaded • • •. 96* 

Dednctions: Extingtiisliment, etc. 

Owners of whaling vessels are not al- 
lowed to charge the officers or crew com- 
missions for selling the oil 92S 

The owners, on the ground of established 
usage to the contrary, have no right to de- 
duct the value of the casks from the sales of 
the cargo • • 928- 

The cash market price is the measure of 
compensation for the officers and crew who 
are to be paid lays • • • 92& 

There can be no specific forfeiture or de- 
duction for misconduct which is not specially 
charged in the answer - . . • 689- 

Wages cannot be forfeited under Act July 
20, 1790, where there is no entry in the log 
book of the absence of the seaman without 
leave, and he is received on board again, ..689' 

It is not desertion for seamen to leave the 
vessel, against orders, to go before the con- 
sni and complain of their treatment 6S9' 

Such conduct will not justify their impris- 
onment, nor the deduction from their wages 
of the amount paid other hands, in their 
places, while so imprisoned 689- 

An intention to desert will not bring sea- 
men within the act of July 20, 1790, where 
there is no actual desertion 689- 

An Axnerican 'ship was captured by a 
French cruiser, recaptured by an English 
frigate, and restored on payment of salvage. 
Held; that a seaman carried into France by 
the Frendi cruiser was entitled to wages for 
the entire voyage, after deducting his pro- 
portion of salvage ; . 68T 

Temporary absence, occasioned by impns- 
onment upon a charge of a trivial offense, is 
not a total desertion 909 
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A seaman, who, in the peril of a collision,^ 
jumped aboard the colliding vessel, and aft- 
■erwards endeavored, without success, to re- 
join his own vessel, will be allowed wages 

up to the time of collision. 472 

■* 

SHEEIFFS ANT> CONSTABLES. 

Sufficiency of averments in debt upon a 
constable's hond, ia not conveying realty 
«old to plaintiff on a fi. fa 939, 940 

SHTPPrNTG. 

See, also, " Admiralty'^ ; " AfEreightment" ; "Aver- 
age"; "Carriers"; "Collision"; "Demurrage"; 
"Maritime Liens"; "Salvage": "Seamen": 
"Towage"; "Wharves." 

Title to vessel. 

Equitable ownership in a vessel, or owner- 
ship pro hac vice, need not be shown by a 
"biil of sale or registry 227 

A boat with an entirely new hull, with 
parts of the machiaery and upper works of 
an old boat, which had been abandoned or 

dismantled, lield a new boat. 720 

Tlie master. 

General advances made by the owners to 
the master and co-owner of a whaling ves- 
sel, Jidd, might be appropriated in payment 
of his lay , 928 

The forfeiture provided in the shipping 
articles for taking on board spirituous liq- 
uors will not be decreed against the master's 
entire lay 928 

The master is not personally liable for the 
wages of the hands. 642 

Where a loss by collision arises from the 
negligence of the master and crew, the mas- 
ter is personally responsible; but the ship 
also is primarily, although not exclusively, 
liable for the compensation. 189 

A sale of the vessel by the master will 
only be sustained where enjoined by a pol- 
icy so clear as to be equivalent to a moral 
necessity 706 

The burden of proof is on ihe purchaser 
to show that the sale of the vessel by the 
master was bona fide and necessary. .706, 1153 

The facility with which a stranded vessel 
was reclaimed is evidence on this question. .1153 

The presence of the owner's agent at the 
sale does not constitute the sale any the less 

a sale by the master , 1153 

. The receipt by a special agent of the pro- 
ceeds of the sale is no ground for the pre- 
sumption of ratification by the owner 1153 

A paper purporting to be a suiwey, but not 
drawn up, subscribed, or sworn to prior to 
the sale, will not be received as evidence of 
a survey 1153 

Sale, without notice to owner, of unsea- 
worthy vessel, safely anchored in the harbor 
of St. Thomas, and not exposed to any im- 
mediate peril, Jicld, did not pass title 673 

A sale in a loreign port by a master, who 
is without means or credit to repair the ves- 
sel, advised on a survey by disinterested per- 
sons, where there was no time to consult 
with the owner, will be upheld 1196 

The purchasers of a stranded vessel at an 
authorized sale bv the master will be al- 
lowed the value of necessary repairs, the ex- 
penses of navigating her home, and the price 
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The i-ight to the freight earned upon the 
homeward voyage follows the ownerehip of 

the vessel 1153 

Smployxaent of vessel. 

The master of a vessel upon the Great 
Lakes has power, under the custom of 
the port, to bind the vessel by receiving 
for transportation goods subject to prior 
charges, which he is to collect from the con- 
signee, and to return to the shippers. .... .1087 



Pago 

The lien of a shipper for the performance • 
of such contract is a privileged hypotheca- 
tion, and takes preference over the lien of 
a prior chattel mortgage 1087 

A contract to collect the price of goods 
shipped, and the freight, from the consignee, 
and to pay the balance to the consignor, is 
within the scope of the master's authority, 
and binding on the vessel owner, where the 
shipper had no knowledge that the vessel 
was already chartered 503 

Where a child was taken sick with small- 
pox while on the voyage, held, that the mas- 
ter was justified in changing his quarters, 
and in quarantining him, with his parents, 

who insisted on going with him 398 

Iiiabilities of vessels or o-Rrners. 

The vessel is not liable for performance 
of a contract of affreightment, where the 
property has not been shipped in pursuance 
thereof 437 

A shipowner is not liable personally for 
work upon the ship, unless done by his order 
or on his credit 1193 

The general owners of a vessel are not 
liable for supplies or repairs furnished in a 
foreign port, to a vessel hired on shares, to 
one who was to victual, man. and control 
the vessel, but the vessel is liable 952 

A master appointed by the owner, and 
sailing the vessel on shares witii, him, has 
no poVer to bind one who holds the title 
merely as security, for supplies furnished in 
her home port, by representing such person ,. 
as owner. 602 

Slander. 

See "Libel and Slander." 

SLAVERY. 

Right to freedom on failure of executor to 
carry imported slave out of the district . 625 

Right of importation of slave imder Act 
Md. 1796, c. 67, held forfeited by a sale • 
within three years , ,. 611 

SPECIFIC PEREORTkrAWCB. 

Specific performance of a contract for the 
sale of land will be decreed if the vendor is 
able to make a good title at any time before 
the decree is pronounced, notwithstanding 
dismissal of a former bill by the vendor on 
account of defective title. *1191 

STATES. 

The resolution of annexation of Texas, as- 
sented to by the convention of Texas, is 
equally binding on the state, whether con- 
sidered as a treaty or as a contract 403 

The recognition by the national govern- 
ment of the government established at 
Wheeling, Va., after the secession of the 
state, as the lawfvd rovernment of "Virginia, 
is binding on the judiciary. 7 

Act June 25, 1868, to admit certain of 
the seceding states to representation in con- 
gress, did not re-enact the constitutions of 
such states 795 

The acceptance by congress of the cession 
by a state of exclusive jurisdiction over ter- 
ritory in a military reservation which ex- 
isted before the state was created, is not 
necessary to vest such jurisdiction in the 
United States, under Const, art. 1, § 8 1010 

A bill filed against the commissioner of 
the general land office of Texas to restrain 
him from allowing locations of land within 
the limits of a grant made to a party under 
whom complainant claimed, and which was 
afterwards confirmed by the state, is not a 
suit against the state 403 
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The colonization contract maae ^witii Mer- 
cer, January 22, 18M. hdd valid and binding 

on the renublic of Texas ,. . •• 

° Vacant nSappropriated lands in Texas are 
to be applied to the payment ofthajeb^ 
and liabilities of the^repnblic of Texas, un- 
der the conditions of the resolution of an- ^^^ 
nexation ••••• 

STATUTES. 

See, also, "Constitutional Law." 

All the provisions or sections of a penal 
statute must be taken together, and inter- 
preted according to the import of the words, 
?o as to give &ect to its objects and in- ^^ 

*^sLnarlyi lui' staliites Velating to' lie same 
subject-matter are to be interpreted together 588 

As between conflicting sections of the 
same statute, the last in order of arrange- 



TEIAIi. 

"Evidence"; "Judg- 
"Practice": "Witness." 



See 



will control. 

Surface Water. 

"Waters and Water Courses.** 

TAXA^OW. 



See, also, "Continuance" 

ment"; "New Trial"; 

Where the plaintifE holds the affirmative 
of any of the issues, he has a right to open 
and close the whole case • • .i«iy 

A jury may be waived in a civil case in 
the circuit court, on the filing of a stipula- 
tion with the derk. ; v* • * ".I 

Upon the cross-examination of a witness, 
he may be asked lea'ding questions, to draw 
a further disclosure in reference to the mat- 
ter testified about on his direct examination, 
but not as to other matters • • • • do»^ 

Defendant, by reading in evidence part of 
plaintiffs account filed with declaration, 
makes the whole account evidence for plain- 
tiff ....'. ^^ 

An objection to evidence, on which the 
court is divided, does not prevail. . ., lloo- 

The court will not give an instruction upon 
a point not material to the issue oSd- 

TROVER AND CONVERSION. 

See, also, "Replevin." 

The possession of tobacco notes /ieZ5 tsvi- 
dence of the possession of the tobacco which 



See, also, "Internal Revenue." 

The power of taxation belongs to the le^s- 
lative department of the government ^ Ihe 
judicial department has no general jurisdic- 
tion over the subject ;••••' • •■^"^** 

Personal estate upon the premises may 
be distrained for taxes againnc the reaipr. . yis 

Realty in Washington, D. C, cannot be 
sold for taxes, even with the assent ot tne 
true owner, if there be upon it personal 
property sufficient to pay them. . . . ... luw 

A fee simple cannot be sold for taxes 
where an estate for life, in existence, is of 
sufficient value to pay them lUbU 

Towage. 

See "Collision"; "Salvage." 

TRADE-MARKS AI03 TRADE- 
ISTAMES. 



they represent. 
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The word "Centennial" is general prop- 
erty, and cannot be used for a trade-mark. . 

An ornamented tin pail, given away on 
the sale of paper collars contained therein, 
1\M not a trade-mark • • - • • • ^ ^ 

The commissioner of patents may institute 
an interference between opposing claimants 
for registration of the same trade-mark, to 
determine ownership • • • • *^y 

The decision of the examiner cannot be 
questioned collaterally, and the successful 
party is entitied to a provisional injunction 
against the licensees of the unsuccessful 
party when no doubt exists as to the in- 
f ringement • •.".•"\" ^^ 

Equity will not protect by an imunction 
the trade-marks of owners of quack medi- 
cines • ■^""* 

TREATIES. 

See, also, "Extradition." 

Treaties with foreign nations comprise a , 
portion of the public and supreme law of 
the land, and a violation by a citizen of the 
United States. may be punished in the fed- 
eral courts by indictment .1099 

A debt due to a British subject J»ay.-be 
recovered, under the treaty of peace of 1783, 
though paid to a state under its confiscation 
act 336 



See. also, "Executors and Administrators" r 
"Guardian and Ward": "WiUs." 
Wherever property is acquired by fraud, 
or under such circumstances as to render it 
inequitable for the holder of the legal title 
to retain it, a court of equity will convert 
him into a trustee of tiie true owner. ..... 5iy 

Persons who secure the legal title ot a 
Mexican grant by the presentation of a 
worthless document as a transfer o£ tne 
grantee's interest will, in equity, be treated 
as trustees of the heirs of the grantee. ..... SlO- 

An executor who has taken charge of a 
trust estate under a wiU, will not be dis- 
placed, and a receiver appointed, unless it 
appear that the property is in danger, and 

the trustee is irresponsible w * " 

Neither lapse of time, nor any defense 
analogous to the statute of limitations, can 
be set up by the trustee of an express ti-ust 
as a defense to his liability to execute the 
trust *«•••••♦*•••••••*****•"•******** 

A trustee resident in the Confederate 
States liM not personally liable for the 
amount of investments in Confederate 
bonds, where he did not deal directly witii 
the Confederate government, except as to 
nonresident cestuis que trustent adhering to 

the United States • • 

Trustees implicated in a common breacn 
of trust are liable to suit jointiy or sever- 
ally, at the election of the cestui que trust. . 
The same doctrine applies to any wrong- 
doer who is confederated with a fraudulent 
trustee 
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VENDOR AND PURCHASER. 

See, also, "Boundaries"; "Deed"; "Fraudulent 



Conveyances"; "Sale"; "Specific Perform- 
ance." 

A written contract by a bank to convey, 
tmder the hands and seals of the president 
and cashier, reciting authority from the di- 
rectors, is admissible without further evi- 
dence of authority of such officers to mUke 

the contract : * * ; * '^.1 

The vendee may recover back the pur- 
chase money in assumpsit, where the ven- 
dor's title was defective, though he has been 

in possession several years • • • • • 

An insufficient deed, received by the ven- 
dee of land, /teW admissible in evidence, in 
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an action to recover back the purchase 
money, to show defective title 130 

The vendee cannot recover back the pur- 
■chase money paid upon failure of the vendor 
to convey, -without tendering the form of a 
<ieed of conveyance, unless the vendor's title 
is defective , .• , 130 

Actual possession is constructive notice to 
all the world of the title under which it is 
held Ill 

The purchaser is chargeable with notice of 
a fact which the instrument through which 
he is obliged to make out his title leads him 
to. 510 

Recitals in patent Jield not sufficient to af- 
fect the grantee of the patentee with con- 
structive notice of defective proceedings un- 
der which the land was sold 504 

WAE. 

See. also, "Insurance"; "Prize." 

A contract for the purchase of cotton, 
made during the Civil War by a subject of 
Norway, domiciled in New York, with a citi- 
zen of Tesas, actually residing therein at 
the date of the contract, held void. 

Regulations of secretary of treasury, ex- 
acting certain payments as condition preced- 
ent to shipment of cotton from disloyal 
states (Act July 13, 1861), held legal and 
valid 332 

Trading with the enemy's counliy, which 
has been reduced to subjection, with permis- 
sion and encouragement of the invading 
army, is not unlawful 559 

Private property may be seized to prevent 
it from falling into the hands of the enemy, 
or for use of an army in some immediate 
danger, such as will not admit of delay. .. .559 

Private jjroperty cannot be seized for the 
purpose of insuring the success of a distant 
expedition upon which the army is about to 
march 559 

An officer cannot justify an unlawful sei- 
zure by showing the orders of his superior 
officer 

A citizen of a loyal state, during the 
Civil War, is not entitled to the benefit of 
both the suspension of the statute of limita- 
tions by reason of his residence, and liie 
suspension under a state statute (Act Miss. 
Dec. 31, 1862) of actions of ejectment, . . . -. 
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Paso 
The owner of a lower mill lowered his 
dam so as to prevent obstruction of an upper 
mill, and, after 38 years, sold his mill to 
the upper owner, who sold it to a third per- 
son. Eeld, that the lower owner had no 
right to raise the dam so as to obstruct the 

upper mill 931 

y.«^enty years' adverse possession of water 
which had previously flowed to plaintiff's 
mUlMd to vest a complete title, which was 
not impaired by three years' nonuse, during 
which the water reflowed to plaintife's mill, 
where defendant did not intend to abandon 

its right 156 

^ Acquiescence by plaintifE or his grantors 
in a diversion of water by defendant, even 
for a shorter period than 20 years, held suffi- 
cient to induce a refusal of injunction 156 
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WAHEHOUSEMElSr. 



In the absence of statute or usage, "ware- 
house receipts" need not be in a particular 
form 619 

An instrument, "Received in store, for 
account of B. & W., 3,000 sacks of corn," 
signed by a warehouseman, held a ware- 
house receipt, and the title to the corn will 
pass by its indorsement and delivery 619 

"WATER COMPANXBS. 

A company required to supply water to a 
city, "in case of fire or other great neces- 
sity, without charge," held bound to furnish 
free water for irrigating public parks and 
squares, flushing sewers, etc. 862 

WATERS AND WATER 
COURSES. 

See, also, "Navigable Waters"; "Riparian 
Rights." 

Twenty years' possession of an easement 
or use of a water course is a conclusive pre- 
sumption of right, if unexplained 931 

Unity of possession does not extinguish 
the right to use a water couise appurtenant 
to a mill , 931 



WILLS. 

See, also, "Descent and Distribution"; "Execu- 
tors and Administrators." 

The person to whom a fee is given by tes- 
tator if she should survive his daughter dy- 
ing without issue then living, is not a com- 
petent witness. , 658 

The devisee must show that the will was 
read or that its contents were known to tes- 
tator, where it appears that he was blind or 
incapable of reading, or if a reasonable 
ground be laid for believing that it was not 
read to him, or that there was fraud in the 
transaction 658 

The testator should appear to have had a 
sound disposing mind and memory; that is, 
that he was capable of making his will, 
with an understanding of what he was" do- 

iof •••.? • 608 

A witness may depose as to what he 
thought of the testator's sanity, at or about 
the time the will was made; but not as to 
what the witness had declared upon the sub- 
ject to others 658 

A man may be capable of disposing by 
will, and yet incapable, by reason of in- 
firmity, of making a contract, or of man- 
aging his estate 658 

The proceedings of the Pennsylvania or- 
phans' court, upon the offer for probate of a 
will as to personal property, and the decree 
of the prerogative court, refusing the pro- 
bate, are not admissible upon an issue to 
determine the validity of the will to pass 
real estate 658 

A devise to the executor. In trust to ap- 
ply the rents and income to the support of 
the widow, with power to sell the estate if 
the income should not be sufficient, is a 
devise in fee to the executor, and he is 
entitled to receive the rents accruing after 
the death of the wife .,,, 516 



WITNESS. 



See, also, "Bankruptcy'- 
tion"; "Trial." 



'Costs"; "Deposi- 



A person is a competent witness for either 
party if he is liable in either event of the 
suit , 6^ 

The principal obligor in a bond is a com- 
petent witness for the surety 583 

Possession of goods by a witness will not 
render his testimony inadmissible in favor 
of the party under whom he holds 365 

An interested witness, who has been 
sworn in chief and examined, and whose in- 
terest is disclosed upon cross-examination, 
may be released, and re-examined 225 

A release may be executed by the party 
leaving a blank for the name of the witness, 
to be filled up by the party's attorney 225 

The testimony of witnesses, who, while 
testifying under circumstances calculated to 
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create a strong bias, state what is, in its 
nature, incredible, need not be believed. . .104:7 

The fact that an expert requires payment 
for his opinions, as such, should not discredit 
him before the jury »oo 

Plaintiff's witness cannot be cross-exam- 
ined by plaintifE to discredit himself by con- 
fessing that he had previously made a dif- 
ferent and inconsistent statement of the 
matter • • olo 

A previous and contradictory statement of 
a witness may be given in evidence to im- 
peach his credit, but not as proof of the 
facts formerly stated 413 

A witness supported by his previous depo- 
sition, though not on file, will be believed, 
rather than one whose previous deposition 
does not support his testimony 214 

The fees must be paid or tendered at the 
time the summons or subpoena is served. . . 4 

If the fees are not paid, and the. witness 
attends, they may be collected as in ordi- 
nary actions. .....•.*«.* • •••• * 



Page 
Where a case is suspended for a few- 
days, witnesses from a distance will be paid 
for continued attendance, rather than for 

travel fees home and return 4, 401, 818 

The attendance of a witness living within 
100 miles, but outside, of the District of 
Columbia, may be compelled by the circuit 

court of theDistrict 128 

Witnesses residing more than 100 miles 
from the place of trial, and out of the dis- 
trict, cannot be compelled to attend .1189 

WEiTS a:nd notice of suits. 

Where personal service is not made, the 
requisites of the statutes substituted for it 
must be strietiy complied with 

The service of process, in an action 
against a county, upon the chairman of the 
county board, where the statute requires it 
to be made upon the county judge, gives no 
jurisdiction »o 
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